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THE 


PREFACE 

OF 

Mr.       P    L    O     W    D    E    N, 

Newly  rendered  into  English. 

Edmund  P  l  o  w  d  e  n,  to  the  Students  of  the  Common  Law  of  Eng- 
land, and  efpecially  to  his  Companions  of  the  Middle-Temple,  wifheth 
Encreafeof  Learning. 

WHEN  I  firft  entered  upon  the  Study  of  the  Law,  (which  was  in  the  twentieth 
Year  of  my  Age,  and  in  tfee  thirtieth  Year  of  the  Reign  of  the  late  King 
Henry  the  eighth  of  famous  Memory)  I  refolved  upon  two  Things,  which 
I  then  purpofed  earneftly  to  purfue.    The  firft  was,  to  be  prefent  at,  and  to  give  diligent 
Attention  to,  the  Debates  of  Queftions  in  Law,  and  particularly  to  the  Arguments 
of  thofe  who  were  Men  of  the  greateft  Note  and  Reputation  for  Learning.     The 
fecond  was,  to  commit  to  Writing   what  I  heard,  and  the  Judgment  thereupon, 
which  feemed  to  me  to  be  much  better  than  to  rely  upon  treacherous  Memory  which 
often  deceives  it's  Mafter.     Thefe  two  Refolutions  I  purfued  effectually  by  a  conftant 
Attendance   at  Moots  and  Lectures,  and  at  all  Places  in  Court  and  Chancery,  to 
which  I  might  have  Accefs,  where  Matters  of  Law  were  argued  and  debated.     And 
finding  that  I  reaped  much  Profit  and  Inftruction  by  this  Practice,  I  became  at  laft 
difpofed  to  report  the  Arguments  and  Judgments  made  and  given  in  the  King's  Courts 
upon  Demurrers  in  Law,  as  abounding  more  copioufly   with  Matter  of  Improve- 
ment, and  being  more  capable  of  perfecting  the  Judgment,  than  Arguments  on  other 
Occafions.     Upon  this  I  undertook  firft  one  Cafe  and  then  another,  by  which  Means 
I  at  laft  collected  a  good  Volume.     And  this  Work  I  originally  enter'd  upon  with  a 
View  to  my  own  private  Inftruction  only,  without  the  leaft  Thought  or  Intention  of 
letting  it  appear  in  Print.     But  when  upon  the  Sollicitation  of  fome  of  the  Judges 
and  other  grave  and  learned  Men,  I  had  fuffered  them  to  fee  and  perufe  it,  1    was 
earneftly  requefted  to  make  it  public,  which  I  was  very  unwilling  to  do,  and  that 
chiefly  for  thefe  two  Reafons  among  others.     Firft,  becaufe  (as  I  have  been  credibly 
informed)  there  were  anciently  four  Reporters  of  our  Cafes  in  Law,  who  were  chofen 
and  appointed  for  that  Purpofe,  and  had  a  yearly  Stipend  from  the  King  for  their 
Trouble  therein;  which  Perfons  ufed  to  confer  all  together  at  the  making  and  col- 
lecting of  a  Report,  and  their  Report  being  made  and  fettled  by  fo  many,  and  by 
Men  of  fuch  approved  Learning,  carried  great  Credit  with  it,  as  indeed   it  ought.' 
But  thefe  Reports  were  made  and  collected  by  no  other  than  by  myfelf  alone,  a  Man 
of  fimple  Underftanding,  and  of  weak  Memory  to  retain  Things  uttered,  and  there- 
fore I  thought  it  more  proper  to  keep  them  up  in  my  own  private  Study  (with  which 
Defign  I  at  firft  collected  them)  than  to  make  them  public  in  the  World.     The  fe- 
cond Reafon   was,  becaufe  in  this  Work,  and  efpecially  in  the  latter  Part  thereof 
(beginning  at  the  Cafe  of  Throckmerton  againft  Tracy  and  Nicholfon)  I  have  for  the 
*moft  Part  reported  Cafes  in  a  fummary  Way,  collecting  together  the  Subftance  (as  it 
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appeared  to  me)  of  all  that  was  faid  on  the  one  Side,  and  on  the  other,  and  often- 
times of  all  that  was  faid  by  the  judges  themfelves,  without  reciting  their  Arguments 
Verbatim.  In  whicli  CafeT  have  purpofely  omitted  much  that  was  faid  both  at  the 
Bar  and  at  the  Bench,  for  I  thought  that  there  were  few  Arguments  fo  pure  as  not 
to  have  fome  refufp  in  them,  and  therefore  I  thought  it  belt  to  extract  the  pure  only, 
and  to  leave  the  refufe,  then  and  yet  holding  that  to  be  the  beft  Method  of  report- 
ing. But  this  is  a  Tafk  not  eafily  accomplifhed,  for  he  who  would  reject  a  great 
Part  of  what  was  fpoken  as  vain  and  fuperfluous,  and  relate  only  that  which  was 
pure  and  material,  ought  to  have  not  only  great  Underftanding  and  Memory,  but 
efpecially  an  excellent  and  diftinguifhing  Judgment,  for  other  wife  he  may  reject  as 
ineffectual  that  which  is  very  material,  and  approve  as  effectual  that  which  is  of  no 
Weight,  whereby  he  would  do  an  Injury  to  thofe  at  the  Bar  and  at  the  Bench  who 

'  argued,  and  would  give  them  juft  Caufe  of  Offence,  and  alfo  by  fuch  Means  the  Sub- 
ject-matter itfelf  would  be  much  injured.  And  this  Excellency  of  Judgment  is  to  be 
met  with  in  the  greater!:  Perfection  in  thofe  who  are  endued  with  the  greateft  Degree 
of  Reafon,  for  it  is  faid  that  ratio  eft  radius  divini  luminis,  the  greater  Degree  of 
which  a  Man  has,  the  more  bright  is  his  Genius,  and  the  more  bright  his  Genius  is, 
the  more  he  pierces  and  difpells  the  Mift  of  Ignorance,  and  the  more  he  difpells  the 
Mift  of  Ignorance,  the  more  perfectly  and  clearly  he  fees  the  Truth,  and  the  more 
rightly  he  judges  of  it.  Which  Things  when  I  confidered  with  myfelf,  and  at  the 
fame  Time  being  confcious  of  the  Simplenefs  of  my  own  Underftanding,  and  of  the 
fmall  Spark  of  Reafon  with  which  I  am  endued,  and  confequently  of  my  Want  of 
Excellency  in  Judgment,  I  thought  it  my  Duty  to  decline  making  public  my  own 
Dijudication  of  the  Arguments  of  Men  more  learned  than  myfelf,  and  to  keep  the 
Work  for  my  own  private  Advantage,  and  thereby  to  avoid  the  Cenfure  of  affecting 

.  a  more  acute  and  difcerning  Judgment  than  I  really  had.  But  by  and  by  ah  Acci- 
dent happened,  which  inclined  me,  and  (as  I  may  fay)  forcibly  compelled  me  to  make 
this  Work  public.  For  having  lent  my  faid  Book  to  a  very  few  of  my  intimate 
Friends,  at  their  fpecial  Inftance  and  Re'queft,  and  but  for  a  fhort  Time,  their  Clerks 
and  others  knowing  thereof  got  the  Book  into  their  Hands,  and  made  fuch  Expedition, 
by  writing  Day  and  Night,  that  in  a  fhort  Time  they  had  tranfcribed  a  great  Number 
of  the  Cafes,  and  efpecially  of  the  firft,  contrary  to  my  own  Knowledge  and  Intent, 
or  of  thofe  to  whom  I  had  lent  the  Book;  which  Copies  at  laft  came  to  the  Hands  of 
fome  of  the  Printers,  who  intended  (as  I  was  informed)  to  make  a  Profit  of  them  by 
•publifhing  them.  But  the  Cafes  being  tranfcribed  by  Clerks  and  other  ignorant  Perfons 
who  did  not  perfectly  underftand  the  Matter,  the  Copies  were  very  corrupt,  for  in 
fome  Places  a  whole  Line  was  omitted,  and  in  others  one  Word  was  put  for  another, 
which  entirely  changed  the  Senfe,  and  again  in  other  Places  Spaces  were  left  where 
the  Writers  did  not  underftand  the  Words,  and  divers  other  Errors  and  Defects  there 
were,  which,  if  the  Copies  fo  taken  had  been  printed,  would  have  greatly  defaced 
the  Work,  and  have  been  a  Difcredit  to  me.  And  befides  this,  they  had  omitted  to 
tranfcribe  the  Pleadings  according  to  the  Records,  and  had  only  tranfcribed  the  Cafes 
and  the  Arguments  upon  them,  fo  that  the  Benefit,  which  the  Reader  would  have 
reaped  from  the  Records  of  the  Pleadings  in  this  Book,  (which  is  alfo  a  Book  of  En- 
tries of  all  others  moft  fifted  and  tried)  would  have  been  totally  loft.  Wherefore  in 
order  to  prevent  and  avoid  thefe  Defects,  I  confidered  with  myfelf  whether  it  was 
not  better  for  me  to  put  this  Work  in  Print.  During  which  Confideration  Letters 
were  fent  to  me  by  all  the  Juftices  of  both  Benches,  and  by  the  Barons  of  the  Exche- 
quer, requefting  and  encouraging  me  to  make  it  public.  And  at  laft,  upon  thefe 
and  other  Motives,  and  hoping  that  it  might  be  of  fome  Benefit  to  the  Students  of  the 
Law,  I  refolved  (as  you  fee  I  have  done)  to  put  it  in  Print. 

And  this  Book  confifts  of  two  feveral  Kinds  of  Work,  the  one  is,  a  Book  of  En- 
tries, more  fure  and  fafe  to  be  relied  upon  and  followed  than  any  other  Book  of  Entries. 
For  other  Books  of  Entries  are  but  Copies  of  Pleadings  written  out  of  the  Records, 
upon  which  perhaps  fome  IfTue  was  joined  by  the  Parties,  without  the  Intelligence 
of  the  Court,  or  without  Demurrer  or  other  Occafion  given  to  difcufs  the  Validity 
of  the  Pleading.     But  in  this  Book  there  is  no  Record  entered  but  fuch  upon  which 
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there  was  either  a  Demurrer  in  Law,  or  a  fpecial  Verdict  given  containing  a  Point 
of  Law,  in  both  which  Cafes  the  Matter  was  thoroughly  fifted  and  debated  at  the 
Bar  and  at  the  Bench  alfo,  and  in  the  End  either  approved  or  difapproved,  for  the 
Caufes  fhewn  in  this  Book,  by  the  Judgment  of  the  Court.  So  that  the  Records 
here  entered  are  mod  fafe  to  be  trailed  to.  And  fo  alfo  are  the  Matters  in  Law 
which  are  contained  in  this  Book,  for  there  are  fcarce  any  but  what  have  the  Sanc- 
tion of  Judgment  one  Way  or  other,  fo  that  they  may  be  moll  firmly  relied  upon. 
And  (in  my  humble  Apprehenfion)  thefe  Reports  excell  any  former  Book  of  Re- 
ports in  Point  of  Credit  and  Authority,  for  other  Reports  generally  confift  of  the 
fudden  Sayings  of  the  Judges  upon  Motions  by  the  Serjeants  and  Counfellors  at  the 
Bar,  whereas  all  the  Cafes  here  reported  are  upon  Points  of  Law  tried  and  debated 
upon  Demurrers  or  fpecial  Verdicts,  Copies  whereof  were  delivered  to  the  Judges, 
who  ftudied  and  confidered  them,  and  for  the  moft  Part  argued  in  them,  and  after 
great  and  mature  Deliberation  gave  Judgment  thereupon,  fo  that  (in  my  Opinion) 
thefe  Reports  carry  with  them  the  greater!  Credit  and  AiTurance. 

And  in  order  that  I  might  execute  this  Work  with  the  utmoft  Sincerity  and  Truth, 
and  to  the  Intent  that  I  might  be  more  able  to  underftand  the  Arguments,  and  to 
comprehend  the  true  Caufes  of  the  Judgments  herein  contained,  let  me  inform  the 
Reader  that  in  almoft  all  the  Cafes  which  I  have  undertaken  to  report,  before  they 
came  to  be  argued  I  had  Copies  of  the  Records,  and  took  Pains  to  ftudy  the  Points 
of  Law  arifmg  thereupon,  fo  that  oftentimes  I  was  fo  much  Mafter  of  them,  that  if 
I  had  been  put  to  it,  I  was  ready  to  have  argued  when  the  firft  Man  began ;  and 
by  this  Method  I  was  more  prepared  to  underftand  and  retain  the  Arguments  and 
the  Caufes  of  the  Judgments.  And  befides  this,  after  I  had  drawn  out  my  Report 
at  large,  and  before  I  had  entered  it  into  my  Book,  I  fhewed  inch  Cafes  and  Argu- 
ments, as  feemed  to  me  to  be  the  moft  difficult,  and  to  require  the  greater!  Memory, 
to  fome  of  the  Judges  or  Serjeants  who  argued  in  them,  in  order  to  have  their  Opinion 
of  the  Sincerity  and  Trath  of  the  Report,  which  being  perufed  and  approved  by  them, 
I  then  entered  it  into  my  Book.  And  further,  the  Records  of  the  Pleadings,  and 
the  Judgments  which  follow  after  the  Arguments,  add  great  Credit  to  the  Report, 
and  help  to  allure  the  Reader  that  he  may  rely  upon  any  Point  of  Law. 

And  as  to  fuch  Cafes  as  were  argued  by  others,  whereupon  no  Judgment  was  given 
in  any  Point,  (of  which  Cafes  there  are  many)  I  have  ftaid  and  fufpended  my  Notes 
and  Reports  of  the  Arguments  made,  in  them,  in  hearing  and  writing  which  I  have 
fpent  many  Days,  and  been  at  great  Pains  and  Labour,  without  reaping  as  great 
Profit  as  I  expected.  Some  of  thefe  Cafes  I  have  delivered  to  others,  but  have  not 
entered  them  in  my  Book,  nor  kept  any  Copies  of  them.  And  therefore,  left  thefe 
fhould  come  to  the  Reader's  Hands,  or  others  under  my  Name,  which  he  may  take 
to  be  mine,  when  in  Truth  they  are  not  fo,  I  think  it  proper  to  admonifh  him  not 
to  accept  as  mine,  or  as  thought  worthy  by  me  to  be  pubiifhed  as  mine,  any  other 
Arguments  or  Reports  of  other  Men,  made  before  the  End  of  the  printing  of  this 
Book,  but  only  thofe  which  are  here  contained. 

And  as  to  thefe  fummary  Reports,  although  I  have  omitted  many  Things  which 
werefaid,  as  being  deemed  by  me  lefs  material  than  that  which  is  here  reported,  yet 
I  have  not  thereby  (as  far  as  I  am  capable  of  judging)  given  juft  Caufe  of  Offence 
to  any.  For  neither  in  them  nor  in  the  others  have  I  fupprefled  any  Sentence  which  I 
remembered  and  thought  to  be  very  material,  but  I  have  expreffed  the  Matter  in- 
tended truly,  and  for  the  moft  Part  in  the  Words  of  the  Party  who  fpoke  it,  fome- 
times  indeed  in  other  Words  added  by  myfelf  fhewing  the  Matter  more  fully,  but 
never  (to  the  beft  of  my  Knowledge)  departing  from  the  Senfe  or  Intent  of  the  Party 
touching  the  Matter ;  which  Liberty  (I  think)  I  and  all  other  Reporters  of  our  Law 
may  take,  and  efpecially  in  all  fummary  Reports.  And  I  proteft  before  God  that 
I  have  not  of  Purpofe  or  Malice  difgraced  any  Man  in  thefe  Reports.  And  becaufe 
fome  of  the  Cafes  here  reported  hung  in  Argument  eight,  ten,  or  twelve  Terms, 
whereby  I  could  not  reduce  them  to  any  certain  Year  or  Term  (as  the  Reports  an- 
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ciently  were),  and  becaufe  I  have  fometimes  reported  little  or  nothing  in  a  Year  or 
a  Term,  fo  that  I  could  not  preferve  an  uninterrupted  Connexion  and  Dependancy 
in  Time  (as  is  done  in  former  Reports),  and_,  thinking  it  not  proper  to  leave  the  Book 
without  a  Name  (for  then  the  Student,  hearing  a  Cafe  cited  out  of  this  Book,  would 
be  at  a  Lofs  where  to  find  it,  for  Want  of  a  Name  to  the  Book  out  of  which  the 
Cafe  was  cited),  therefore,  in  order  to  give  the  Reader  a  Knowledge  of  the  Certainty 
of  the  Time,  I  have  placed  a  general  Title  at  the  Head  of  every  Cafe,  fhewing  the 
Time,  the  Nature  of  the  Action,  the  Names  of  the  Parties,  and  other  particular 
Circumftances ;  and  alfo  in  order  to  avoid  the  Inconvenience  before  mentioned, 
which  would  arife  for  Want  of  a  Name,  I  have  given  a  Name  to  the  whole  Work, 
and  have  called  it  my  COMMENTARIES  or  REPORTS,  which  Word  (Commentary) 
in  one  Senfe  fignifies  a  Regifter  or  Memorial  of  Ac~rs  or  Sayings.  And  fo,  feeing  this 
Book  contains  the  A6fo  and  Sayings  of  others  touching  the  Matters  therein  treated  of, 
I  think  the  Word  (Commentary)  is  a  proper  Name  for  it. 

Wherefore  wiihing  the  Reader  to  reap  as  much  Profit  by  reading  this  Work  as  I 
did  by  compofing  it  (which,  I  confefs,  was  great),  I  commit  him  to  God's  Direction, 
defiring  no  other  Reward  for  this  my  Trouble  than  his  candid  Reception  hereof,  and 
his  good  Report.  Farewell, 


%og£A  Edmund  Plowden. 
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N.  B.  The  Cafes  printed  in  Italic  are  cited  Cafes ',  few  or  none  of  which  are  any  where  reported  at 
large.  And  the  Pages  which  are  contained  within  Crotchets  thus  [  ],  refer  to  Manxei/j 
Cafe  at  the  End  of  the  Reports. 
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The   Pleadings:     Keniaer  verfus    Fop-offa. 


A  Report  of  a  Cafe  argued  in  the  Exchequer  Chamber  before  the  Earl  of  Wilt.  Treafurer 
of  England,  and  before  Sir  John  Baker  Knight  Chancellor  and  Under-Treafurer  of  the 
Exchequer,  and  before  all  the  Juftices  of  England,  and  the  chief  Baron  of  the  Exchequer, 
and  Luke  one  of  the  Barons  of  the  Exchequer,  the  eighth  Day  of  February,  in  the  fourth 
Tear  of  the  Reign  of  King  Edward  the  Sixth,  between  Reniger  Informer  and  FoRofTa 
Defendant,  upon  an  Information  exhibited  in  the  Exchequer  by  the  J  aid  Reniger  cgain/i 
the  f aid  FogofTa.     'The  record  was  read  in  this  manner. 

E  it  remembred,  That  Robert  Reniger  Efquire,  Comptroller  of  the    Cuftorn  w  r™  % 
and  Subfidy  of  the  Lord  the  King  in  the  Port  of  the  Town  of  Southampton,  EdLliriT'. 
and  in  every  the  Places  and  Creeks  belonging  to  the  fame  Port,  came  be-  wpSent 
fore  the  Barons  of  this  Exchequer,  the  20th  Day  of  November  in  this  Term  Raft.Entr.  ^ 
in  his  proper  Perfon,  and  took  his  corporal  =»  Oath,  that  one  Roger  Porter *m\5.  h  6 
his  Servant,  and   by   his  Command,  the  7th  Day  of  this  prefent  Month  of27  b-  Per  ™'- 
November,  at  the  Town  of  Southampton,  in  the  County  of  the  Town  of  South- tingham' 
ampton,  feized  and  to  the  Ufe  of  the  Lord  the  King,  and  of  the  faid  Robert 
Reniger,  arretted  1693  Kintals  of  green  Woad,  of  the  Goods  and  Chatties  of  one  Anthony  Fo- 
gofta  Merchant  alien,  for  that  the  aforefaid  1693  Kintals  of  green  Woad,   were  brouo-ht  from  fo- 
reign Parts  beyond  the  Seas  into  this  Kingdom  of  England,  to  wit,  unto  the  aforefaid  Town 
of  Southampton,  and  there  were  laid  upon  the  Land  and  difcharged  by  Way  of  Merchandizincr, 
the  Subfidy  to  the  Lord  the  King  therefore  due  not  being  paid,  nor  the  Collector  of  the  Cuftorn 
and   Subfidy  of  the  Lord  the  King  in  the  Port  aforefaid,  or  in   any  other  Port  of  this  King- 
dom of  England,    being  in  any  wife  agreed  with  for  the  Subfidy  arifing  from  the  Merchandize 
aforefaid,  contrary  to  the  Form  of  the  Statute  in  fuch  Cafe  lately  made  and  provided.     Where- 
fore the  aforefaid  Robert  Reniger  prays  the  Advice  of  the  Court  in  the  PremifieSj  and  that  he  the 
Moiety  thereof  may  have  according  to  the  Form  of  the  Statute  aforefaid. 

And  hereupon  comes  the  aforefaid  Anthony  Fogofta  in  his  proper  Perfon,  and  prays  Oyer  of  the  Anfwer, 
Information  aforefaid,  and  it  is  read  to  him  ;  which  being  heard  and  underftood,  he  complains  that 
he,  by  Colour  of  the  Premises  in  the  faid  Information  fpecified,  fhall  be  grievoufiy  vexed  and  mo- 
kfted,  and  that  the  faid  1693  Kintals  will  be  taken  and  detained  out  of  his  Hands  and  Pofieffion 
by  the  aforefaid  Robert  Remger,  and  that  by  no  means  juftly  :   Becaufe,  (by  protefting  that  the  In- 
formation aforefaid  is  infufficient  in  Law,  to  which  he  has  no  Neceffity,  nor  is  by  the  Law  of  the 
Land  bound  to  anfwer)  for  Plea  neverthelefs  the  fame  Anthony  Fogofta  faith,  that  long  before  the 
aforefaid  7th  Day  of  November,  in  the  Information  aforefaid  fpecified,  viz.  the  5th  Day  of  Auguft  lafl 
pad,  in  the  Ifles  of  Surrey  in  the  Parts  of  Portugal,  being  under  the  Obedience  of  John  Kino-  of 
Portugal^  he  was  pofiefied  of  4500  Kintals  of  green  Woad  (whereof  the  aforefaid  1693  Kintals 
of  green  Woad  in  the  Information  aforefaid  fpecified  then  were  Parcel)  as  of  his  proper  Goods. 
And  being  fo  thereof  then  there  pofTeffed,  he  the  faid  5th  Day  of  Auguft  (hipped  on  board  a  cer- 
tain fhip  called  the  St.  Maria  detogma,  (whereof  one  Manuel  Lopus  was  then  Mailer*  under  God) 
lying  in  the  Water  at  the  Ifles  aforefaid,  the  fame  4500  Kintals  of  green  Woad,  to  be  brouofit  and 
carried  by  Sea  in  the  fame  Ship  from  thence  unto  this  Kingdom  of  England,  that  is  to  fay,  unto  the 
faid  Town  of  Southampton.     And  the  fame  Ship,  with  the  faid  4500  Kintals  of  oreen  Woad  therein 
freighted,  afterwards,  viz.  the  5th  Day  of  September  laft  paft,  being  oppofite  to  the  Ifle  of  Wight 
in  the  faid  County  of  Southampton,  in  its  Paffage  upon  the  High  Sea  towards  the  faid  Town  of 
Southampton,  a  certain  great  Tempeft  and  Violence  of  V\  ind  then  and  there  happened  upon  the 
Sea,  by  the  Severity  and  TempeiUioufnefs  whereof  the  Ship  aforefaid  was  in  great  Danger  of  fink- 
ing, together  with  the  faid  4^00  Kintals  of  green  Woad  which  were  therein,  infomuch  that  the 
faid  Marter  and  the  Mariners  of  the  fame  Ship  being  in  the  fame  defpaired  of  their  Lives  •   by  rea- 
fon  whereof,  the  fame  Maftcr  and  Mariners,  for  the  Safety  as  well  of  their  own  Lives  as  of  the 
Ship  aforefaid,  and  of  the  greater  Part  of  the  Goods  aforelaid,  which  were  in  the  fame  Ship,  then 
and  there,  in  order  to  lighten  the  faid  fhip,  caft  out  of  it  into  the  Sea  a  great  Part  of  the  faid  4500 
Kintals  of  green  Woad,  then  being  in  trie  Ship  aforefaid.    And  afterwards,  viz.  the  14th  Day  of 
the  faid  Month  of  September,  the  Ship  aforelaid,  with  the  Refidue  of  the  4500  Kintals  of  green 
Woad  which  were  left  in  the  fame  Ship,  (of  which  faid  Refidue  the  aforefaid  1693  Kintals  of  oreen 
Woad  in  the  faid  Information  fpecified  then  were  and  yet  are  Parcel)  came  unto  the  Port  of  the 
faid  Town  of  Southampton,  by  which  means  he  the  fame  Anthony,  at  the  faid  Port  of  the  Town 
of  Southampton  aforefaid,  the  faid  14th  Day  of  September,  was  poffeffed  of  the  fame  Refidue  as- 
of  his  proper  Goods.     And  becaufe  the  Certainty  of  the  Weight  of  the  faid  Refidue  of  »reen 
Woad  left  in  the  Ship  aforefaid  Was  then  unknown  to  the  aforefaid  Anthony,  he  the  fame  Anthony 
before  that  he  laid   upon    Land  or   difcharged  the  fame  Refidue    of  green   Woad  aforefaid    or 
any  Fart  thereof,  at  the  Town  of  Southampton  aforefaid,  viz.  in  a  certain  Houfe  called  the  Cuftorn 
Houfe  there,  the  faid    14th  Day  of  September,  made  known  to  one  Thomas  Wells,  then  and  there 
a  Collector  of  the  Cuftorn  and   Subfidy  of  the  faid  Lord  the  King  that  now  is  in  the   Fort  of 
the   faid  Town    of  Southampton,  and  in  every  the  Creeks  and  Places   belonging  to  the  fame 
Port,  how  that   the    Ship    aforefaid    was    come    into   the   Port    aforefaid    havino-   in    it   »reen 
Woad-,    and  that   the  Ship  afo;efaid,    by   reafon    of   the  Tempeft  aforefaid,    had   been   in  the 
Danger   aforefaid,    whereby  a   great   Quantity  of  the    green    Woad,  that  was   at  firft  in  the 
Ship  aforefaid  (as  is  aforefaid)  was  caft  out  of  the  fame  Ship  into  the  Sea,  fo  that  he  was  then 
ignorant   what   certain  Quantity  of  green   Woad  was  then  left   in  the  faid  Ship,  and   defired 
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the  fame  Collector,  that  he  might  make  an  Entry  with  the  fame  Collector  in  his  Books  of  Cuf- 
tom  and  Subfidy  of  the  faid  Lord  the  King  in  the  Port  aforefaid,  for  2000  Kintals  of  green  Woad 
which  he  then  thought  would  be  near  the  true  Certainty  or  Quantity  of  the  faid  Refidue  of  oreen 
Woad  that  was  then  left  in  the  faid  Ship.     And  he  afked  Leave  of  the  faid  Collector  to  difcharo-e 
and  lay  upon  Land  at  the  faid  Town  of  Southampton,  as  well  the  faid  2000  Kintals,  as  all  the  reft  of 
the  faid  green  Woad  in  the  faid  Ship  (if  any  fuch  fhould  remain)  faying,  and  alfo  then  and  there 
affirming  to  the  Collector  aforefaid,  that  he  the  fame  Anthony  would  pay  to  the  fame  Collector 
for  the  Ufe  of  the  faid  Lord  the  King,  all  Manner  of  Subfidies  due  to  the  faid  Lord  the  King,  as 
well  for  the  faid  2000  Kintals  by  him  then  entred  (as  aforefaid)  as  for  all  that  fhould  be  over  and 
above  the  faid  Number  of  2000  Kintals,  (whereof  the  aforefaid  1693  Kintals  in  the  faid  Infor- 
mation fpecified  then  were  and  yet  are  Parcel,)  when  all  the  faid  green  Woad  fhould  be  tried  or 
otherwife  known  by  the  Beam  of  the  faid  Lord  the  King  remaining  in  the  faid  Town  of  Southamp- 
ton for  the  weighing  of  fuch  Merchandizes,  which  faid  Collector  then  and  there  granted  and  o-ave 
leave  to  the  fame  Anthony  to  do  this,  and  agreed  thereunto.     And  thereupon  he  the  fame  Anthony > 
at  the  Town  of  Southampton  aforefaid,  the  faid  14th  Day  of  September,  contracted  and  agreed 
with  the  aforefaid  Colle&or  for  all  Manner   of  Subfidies  due  to  the  faid  Lord  the  Kino-  for  the 
faid   2000  Kintals  of  green  Woad,  and  for  all  the  reft  of  the  green  Woad  that  fhould  then  be  in 
the  Ship  aforefaid  (whereof  the  aforefaid  1693  Kintals  of  green  Woad  in  the  Information  afore- 
faid fpecified  then  were  and  yet  are  Parcel)  after  the  Rate  of  12  d.  for  every  20  J.  of  Value  in 
the  fame,  according  to  the  Form  of  the  A5i  of  Grant  of  the  fame  Subfidy  :  And  to  the  faid  Col- 
lector then  at  the  Town  of  Southampton  aforefaid  found  fufficient  Surety,  viz.  John  Ellen,  to  fa- 
tisfy  and  pay  to  the  fame  Collector  for  the  Ufe  of  the  faid  Lord  the  King  all  and  fingular  Sums 
of  Money,  which  are  or  fhould  be  due  to  the  faid  Lord  the  King  for  the  Subfidy  aforefaid. 
By  reafon  of  which  faid  Grant,  Licence  and  Agreement,  he  the  fame  Anthony  afterwards,   viz. 
the  faid  14th  Day  of  September,  as  well  the  faid  2000  Kintals  of  green  Woad,  as  all  the  reft  of  the 
green  Woad  that  was  in  the  Ship  aforefaid  (whereof  the  aforefaid  1693  Kintals  of  green  Woad 
in  the  Information  aforefaid  fpecified  then  were  and  yet  are  Parcel)  at  the  faid  Town  of  South- 
ampton laid  upon  Land  and  difcharged,  as  it  was  well  lawful  for  him  to  do.     And  this  the  fame 
Anthony  is  ready  to  verify,  as  the  Court,  &c.     And  prays  Judgment,  and  that  the  aforefaid  1692 
Kintals  of  green  Woad  in  the  faid  Information  fpecified  may   be  delivered    back  to  him ;    and 
that  he  (as  to  the  Premiffes)  may  be  difmhTed  from  this  Court. 
ideation.  ^        j±n$  Henry  Bradjhaw,  Attorney  General  of  the  Lord  the  King  (who  profecutes  for  the  fame 
Brof  Attaint.'  Lord  the  King  in  this  behalf)  for  the  Lord  the  King  by  protefting  fays,  that  the  Plea  aforefaid 
ii7.  b.  n.  c.  0f  jinthwy  Fogojfa,  in  Manner  and  Form  above  pleaded,  is  inefficient  in  Law,  to  which  he  has 
no  NecefTity  by  the  Law  of  the  Land  to  anfwer :  For  Replication  neverthelefs  faith,  that  the  afore- 
faid 1693  Kintals  of  green  Woad  in  the  fame  Information  fpecified  were  laid   upon  Land  and 
ty^uft  pray  the  difcharged,  the  Subfidy  to  the  Lord  the  King  therefore  due  not  being  paid,  in  Manner  and  Form 
meditiattm  .^-^  as  by  the  Information  aforefaid  is  above  fuppofed:  Without  that  that  the  aforefaid  Anthony  Fo- 
fuch'  Prayer  thegojfa  contracted   and  agreed   with  the  aforefaid  Collector  for  the  Subfidy  due  to  the  faid  Lord 
Cffh  bound' to* tne  K'nS  for  the  aforefaid  16^3  Kintals  of  green  Woad,  according  to  the  Form  and  Effect  of 
award it°Unor can  the  Aff  aforefaid,  in  Manner  and  Form  as  the  fame  Anthony  above  in  Pleading  hath  alledo-ed.    All 
that  hei°ia°A. anc*  fingular  which  the  fame  Attorney  of  the  Lord  the  King,  for  the  fame  Lord  the Kingt  is  ready 
lien-nee.   Per   to  verify,  as  the  Court,  &c. 

6iyeMoort"  pl'#  And  the  aforefaid  Anthony  Fogojfa  faith,  that  he  did  contract  and  agree  with  the  aforefaid  Col- 
pi.V58.cro.E- lector  for  all  Manner  of  Subfidies  due  to  the  faid  Lord  the  King  for  the  aforefaid  1693  Kintals 
XrcS^rt3'0*'  green  Woad,  according  to  the  Form  and  Effect  of  the  Act  aforefaid,  in  Manner  and  Form  as 
Tenner.  And  it  he  the  fame  Anthony  above  in  Pleading  hath  alledged.  And  of  this  the  fame  Anthony  puts  him- 
beforebtehePgene-  felf  uP°n  tne  Country,  And  the  aforefaid  Attorney  of  the  Lord  the  King,  for  the  faid  Lord 
rai  venire  is  a-  the  King,  prays  likewife  that  it  may  be  enquired  by  the  Country.  Therefore  let  an  Inqueft  be 
kaftdebeVc°re  ft  is  made  thereon.  And  for  that  the  fame  Anthony  is  an  Alien  born,  that  is  to  fay,  at  the  City  of  Oporto 
returned  and  in  Portugal,  under  the  Obedience  of  the  aforefaid  King  of  Portugal,  he  prays  *  a  Moiety  of  his 
ha' furceaefed his  own  Language,  according  to  the  Form  of  the  Statute  in  fuch  Cafe  lately  made  and  provided,  &c. 
Ti"*:  and  this  ^  r,  £.  _fl£  £,  £,  &c>  wno  to  fpeak  the  truth  touching  the  Premiffes  being  chofen,  tried,  and 
where ^the  De-  fworn,  the  faid  Anthony  Fogojfa,  in  Maintenance  of  the  lffue  aforefaid  above  joined  to  the  Country, 
fendant  is  an  a- anc^  to  prove  the  faid  lffue  on  the  Behalf  of  him  the  fame  Anthony  to  be  true,  produced  the  afore - 
tlff.M.  3. Ed. 4.  faid  Thomas  Wells,  a  Collector  of  the  Cuftom  and  Subfidy  of  the  Lord  the  King  in  the  Port  and 
."eft"  F-"m  I2"  Town  of  Southampton,  and  John  Smith  then  and  there  a  Clerk  or  Servant  of  the  faid  Thomas  Wells 
Ed.  3. 14.pf.38.  in  the  faid  Office  of  Collector  aforefaid,  and  alfo  one  John  Davy,  Yeoman,  to  teftify  that  the 
o'er  T%z\  18*0  Prem'^"es  m  tne  P^ea  °f  ^im  r^e  ^^  Anthony  fpecified  are  true. 

i44.'pi.6°?fi1'  Which  faid  Thomas  Wells  being  examined  upon  his  Oath  taken  before  the  Barons  here  touch- 
3i0.44P?'' Troi.  mS  tne  PremuTes  faith,  that  he  heretofore,  viz.  on  the  2 1  ft  Day  of  'November,  in  the  fecond 
Abr.  643.  p.  pi.  Year  of  the  Reign  of  the  faid  Lord  the  King  that  now  is,  here  in  Court  before  the  Barons  of  this 
pi'.^'l.rctw-  Exchequer  was  examined  upon  his  Oath  to  fpeak  the  Truth  in  the  Premifies,  wherefore  the  hmeThomas 
dy  et  Fenner.  delivered  to  the  Court  here  upon  his  Oath  aforefaid,  a  certain  Bilifigned  with  the  Hand  of  him  the 
I?" a*.  HawkPpi.-^a^  Thomas,  touching  the  whole  Truth  in  the  Premiffes  by  him  known,  and  prayed  that  that  Bill 
cor.  410.  §40.  might  be  read.  And  the  Barons  commanded  the  faid  Bill  to  be  read,  and  at  the  Requeft  of  the 
the' opinion  of  aforefaid  Attorney"  of  the  Lord  the  King  to  be  enrolled  :  The  Tenor  of  which  faid  Bill  follows  in 

Tremail,  M.  21,  tnefe  Words. 
H.  7.  32.  pl.23. 
and  St.  Pi.  Cor. 

159.  a.  See  Vin.  Abr.  tit,  Trial,  N.  b,  9.  P.  c.— — -For  the  Form  of  fuch  Prayer,  fee  Raft,  Entr.  7.  b.  pi,  2, 158,  b,  159.  864.  b.  pi.  /.  z.  16;.  r»  Dy.  144. 
pi.  Go. 
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*  TheDepofition  of  Thomas  Wells,  Efquirc,  one  of  the  Collectors  of  the  Cuflom  and  Suhfidy  in  the  Port  0/Depofmoo  of 
Southampton.     The  f aid  Thomas  examined  the  2  \ft  Day  of  November,  in  the  fecond  Tear  of  the  Reign  Wt 
of  ourfovereign  Lord  King  Edward  the  Sixth,  before  Sir  Roger  Chomley,  Knight.,  Chief  Baron  of  the 
King's  Exchequer,  and  other  the  Barons  of  the  fame  Court ',  faith,  that  the  i^th  Bay  ^/September  lafl 
paft,  at  Southampton  in  the  CuftomHoufe  there,  one  Anthony  Fogofla  Merchant  Stranger  came  unto 
him,  and  floewed  him  that  he  had  certain  Woad  upon  the  Sea,  in  a  Ship  called  the  Manuel  Lopus,  green 
and  unpacked,  but    to   what  number  he  could  not  tell.     For  becaufe  the  Ship  being  in  great  Danger 
on  the  Sea,  he  was  fain  to  throw  over  much  of  the  f aid  Woad,  and  fo  made  Entry  with  the  f aid  Col- 
let! or  for  the  King's  Subfidy  due  to  his  Majefly  of  2000  Kintals  of  Woad  then  being  in  the  f aid  Ship 
as  he  efteemed.       And  becaufe  he  knew  not  how  much  more  there   was  in  the  f aid  Ship,  he  deftred 
of  the  fuid  Cuftomer,  that  he  might  have  Licence  to  lay  all  on   Land  and  to  have  it  weighed  at  the 
King's  Mayeftfs  Beam  there.     And  then  he  to  pay  for  the  Subfidy  of  the  Refidue  of  the  faid  Woad] 
after   the  Rate,  if  it  came  above  the  Number  of  2000  Kintals,  and  brought  in  fufificient  Surety  for 
to  perform  the  fame.     Whereunto  the  faid  Colletlor  did  agree,  and  gave  him  Licence  fo  to  do.     And 
further  the  faid  Thomas  Wells  faith,  that  afterwards  one  John  Thomas,  Deputy  to  him,   and  Wil- 
liam Thorpe*  one  other  of  the  Colletlor  s  of  the  faid  Cuflom  and  Subfidy  in  the  Tort  aforefaid  at  Portf- 
mouth,  which  is  a  Creek  to  the  fame  Port  belonging,  notified  to  the  faid  Collectors,  that  the  faid  An- 
thony Fogofla  came  likewife  to  the  faid  Deputy  Cufiomer    the   16th  Day  of  the  faid  Month  of  Sep- 
tember at  Portfmouth  aforefaid,  and  fhewed  to  him,  how  that  he  had  certain  Woad  in  a  Ship  called 
the  Peter  Dies,  then  lying  there  upon  the  Sea^  but  to  what  Number  he  could  not  tell,  and  fo  made 
Entry  with  him  there  for   1000  Kintals  of  Woad,  with  like  Protejlation  and  Condition  as  he  did  be- 
fore at  Southampton,  whereupon  the  faid  Deputy  Colletlor  gave  him  Licence  to  lay  it   on  Land. 
And  further,  the  fai  d  Thomas  Wells  faith,  there  is  not  yet  weighed  out  of  the  faid  Woad  at  South- 
ampton above  the  Number  of  190  Kintals,  as  appear eth  by  the  Weigher' 's  Books  there,  which  is- an 
Officer  fworn,  fo  that  the  King's  Majefly  cannot  be  defrauded  of  his  Subfidy  thereof  due,  for  it  lieth  Jlill 
upon  fever al  great  Heaps  in  Cellars  near  the  faid  Cuflom  Houfe,  fafely  kept  till  it  be  weighed.     And 
the  aforefaid  'Thomas  Wells  affirmed  all  and  Angular  the  Things  contained  in  the   fame   Bill  to  be 
true.     And  the  aforefaid  John  Smith,  upon  his  Oath  before  the  Barons  here  likewife  taken,  faith  Depout;on  # 
that   he,  at  the  faid  town  of  Southampton,  was  prefent  at  all  and  Angular  the  Sayings,  Deeds,  Smith. 
Licences   and  Agreements,  and  other  Things  in  the  Bill  aforefaid  fpecified*  read  here  in  Court  : 
All  which  things  are  true.     And  that  he  then,  as  Clerk  of  the  aforefaid  Collector,  and  by  his 
Command*  entered  in  the  Books  of  the  faid  Collector  of  Cuflom  and  Subfidy  aforefaid,  the  afore- 
faid green  Woad.     And  he  produced  here  in  Court  the  Book  of  the  faid  Collector,  teftifying  the 
Entry  of  the  aforefaid  green  Woad  in  thefe  Words,  fs.  D'  Nave  Manuel  Lopus  intrante  14  Die 
Septembris  fs.  D' Antonio   Fogoffa  Alienigen.    pro  2000  Kintals  Guald<e  de  Infula  val.  500.  li.  Cuft. 
6.  li.  5  s.  fubfid.  25.  li-.   ,  'the  reft  to  be  tried  by  the  King's  Beam.     And  the  aforefaid  John  Davy,  Deposition  of 
upon  his  Oath  before  the  Barons  here  likewife  taken,  faith*  that  he  heretofore,  viz.  the  12th  Day  Davy. 
of  May,  in  the  third  Year  of  the  Reign  of  the  faid  Lord  the  King  that  now  is,  here  in  Court  before 
the  Barons  of  this  Exchequer  upon  his  Oath  then  here  taken  was  examined  to  fpeak  the  Truth 
touching  the  Premiffes.      Which  faid  John  Davy  the  fame  Day  delivered  to  the  Court  here 
upon  his  Oath  aforefaid  a  certain  Bill  figned  with  the  Hand  of  him  the   faid  John,  touching 
the  Truth  of  the   Premiffes  by  him  known,  and  prayed  that  that  Bill  might  be  read.     And  the 
Barons  commanded  the  faid  Bill  to  be  read,  and   at  the  Requeft  of  the  aforefaid  Attorney  of  the 
Lord  the  King  to  be  enrolled,  the  Tenor  of  which  faid  Bill  follows  in  thefe  Words.     Sf.  Interroga-  interrogatories. 
tories  miniftred  to  John  Davy  the  Searcher  s  Deputy  of  Southampton,  for  the  Behalf  of  the  King      I. 
againjt  Anthony  Fogofla.     fs.  In  primis,  Whether  ivere  you  prefent  or  privy  to  the  cufioming  or 
Agreement  for  the  Cuflom  of  2700  Kintals  of  Woad  being  feized  at  Hampton  and  Portfmouth,  and 
forfeited  to  the  King,  befides  3000  Kintals  which  were  cuft omed  for,  yea  or  no.    fs.  Item,  By  whom      ti 
were  you  defired  to  have  faid  or  depofed  any  'Thing  in  this  Matter  for  the  Behalf  of  Anthony  Fogofla 
a  Portingale,  end  what  Reward  was  offered  to  you  for  the  fame  Depofttion,  and' by  whom,  and  what 
would  he  have  had  you  to  depofe  or  fay  in  the  fame,  which  moved  you  to  depofe  in  the  behalf  of  the 
faid  Anthony  Fogofla.     Item,  Whether  you  did  mind  to  have  feized  the  fame  Woad,  if  it  had  not      t|t 
been  feized  the  fame  'time  that  it  was  feized,  yea  or  no.     fs.  John  Davy  fworn  and  examined  the 
12th  Day  of  May,  in  the  third  Year  of  the  Reign  of  our  Sovereign  Lord  King  Edward  the  Sixth, 
before  Nicholas  Luke,  one  of  the  Barons  of  the  Exchequer,     to  the  fir  ft  Article  and  the  third  this 
Deponent  faith,  That  ht  was  not  -prefent  nor  privy  to  the  cufioming  or  Agreement  for  the  Cuflom  of 
2700  Kintals  of  Woad,  but  faith,  the  Day  after  the   Agreement  had  with   the  Cuftomer  for  the  faid 
Kintals  of  Wocd,  he  came  to  John  Smith,  Clerk  unto  the  faid  Cuftomer,  and  demanded  of  him  a  Copy 
of  the  Entty  of  the  Cuflom  of  the  faid  Kintals  of  Woad,  which  delivered  him   a  Copy   of  the  Entry 
but   on'y  of  2000  Kintals  entered    at   Hampton,  which  Deponent  alfo  had  a  Copy  of  the  Entry    of 
1  coo  Kintals  entered  at   Portfmouth  of  the  Clerk  there,  but  the  faid  Smith  faid,  that  the  Merchant 
would  enter  mere,  if  hereafter  he  found  more  to  be  weighed  by  the  Beam.     And  this  Deponent  fur- 
ther faith,   that  he  came  to  the  faid  Cuftomer'' s  Clerk  about  two   Months  afte;  and  demanded  of  him 
whether  there  were  any  new  Entry  made  of  the  faid  Woad,  which  anfwered,  that  there  was  none  other 
Entry  than  was  at  the  fir  ft,  which  he  had  delivered  the  Copy  of:  whereupon  this  Deponent  and  his  Fel- 
low were  minded  to  have  made  a  Seizure  for  the  King,  but  that  the  Comptroller's  Clerk  had  made  a 
Seizure  before  at  the  fame  Time.    fs.  To  the  fecond  Article  this  Deponent  faith,  that  he  was  never  de- 

*  JVote,  In  a  Demurrer  upon  Evidence  the  Evidence  muft  be  entered  "verbatim.    Kelw.  76.   a.   Trials  per  Pais,  474.  7.  Edit, 
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*  fTotti  (as  it   jireii  t0  have  faid  any  Thing  by  the  Merchant  in  this  Matter),  but  faith ,  that  the  Cufiomer  required  him 

King's  Attorney  that  he  would  depofe  that  he  was  prefent  at  the  Time  of  the  Agreement  with  the  Cufiomer  for  the 

here  demurs  uP-  cufioming  of  the  Jaid  Woad ;  which  anfwered,  that  at  all  Times  he  would  dep'fe   the  Truth  ;  and  this 

whether  the'i)"'  Deponent  cannot  further  Jay  in  the  Prem;Jfes.     Which  being  read,  the  aforefaid  John  Davy  affirmed 

Fendantwiiia-    au  an(j   eVery    the  Things  fpecified   in   the  faid    Bill  rto  be  true,  except    the  Words  aforefaid, 

HeatrTsMax.  ™  Sf.  But  faith,  That  the  Cu/iomer  required  him  that  he  would  depofe,  that  he  was  prefent  at  the  Time  of  the 

95,96.  f?ys>     Agreement  with  the  Cufiomer  for  the  cufioming  of  the  faid  Woad\  which  anfwered,  that  at  all  Times 

teayoiKdernur  he  would  depofe  the  Truth.     Which  faid  John  Davy  faith  upon  his  Oath,  that  he  never  affirmed  the 

w  °h  EtVthence'  fame  Words,  nor  are  they  true*     And  thereupon,  by  John  Pollard  Serjeant  at   Law,  and  others 

Content  of  the    learned  in  the  Laws  of  Counfel  with  the  aforefaid  Anthony  Fogoffa*,  it  is  given   further   in  Evi- 

rnaer^hi'rrlfei'fc'ence  on  Behalf  °F  tne  fe'd  Amhony  to   maintain  the  lffue  aforelaid,  that  in  the  aforefaid  great 

uponthe  jury  w  Temped  upon  the  Sea  in  the   Plea  aforefaid  fpecified,  for  the   Safety  of  the  Ship  aforefaid,  a 

And  p^a'h   great  Part  °f  tne  Woad  then  being  in  the  Ship  was    caft  into  the  Sea  before  the  faid  Ship  came 

6.  3'6."pi.  "7.  '  to  the  Port  of  Southampton :  which  faid  Matter,  and  the  Matter  teftified  by  the  aforefaid  Thomas 

fcemStoPfavour*  ^e^s  Collector  aforefaid,  fome  of  the  Jurors  aforefaid  know  to  be  true.     *  And  the  aforefaid 

that  opinion.     Attorney  of  the  Lord  the  King  for  the  fame  Lord  the  King  faith,  that  the  Evidences  aforefaid 

5eePoft4°7-8- above  given  are  inefficient  in  Law  to  maintain  or  prove  the  lffue  aforefaid  on  Behalf  of  the  faid 

Anthony  Fogoffa  above  joined   to  the  Country ;  wherefore,  by  reafon  of  the  Infufficiency  of  the 

TheKingde-    fame  Evidences,  and  for  that  by  the  fame  Evidences  the  Forfeiture  of  the  Goods  aforefaid  in 

fevMente"  ***    tne  Inf°rmati°n  aforefaid  fpecified  is  not  denied,  the  fame  Attorney  of  the  Lord  the  King  for  the 

faid  Lord  the  King  prays  Judgment,  and  that  the  fame  Goods  may  remain  forfeited  to  the  Lord 

the  King,  according  to  the  Form  of  the  Statute  aforefaid.     And  the  aforefaid  Anthony  Fogoffa 

faith,  that  the  Evidences  aforefaid  above  given  on  Behalf  of  him  the  faid  Anthony  are  fufficient  in 

Law,  as  well  to  maintain  and  prove  the  lffue  aforefaid,  on  Behalf  of  him  the  faid  Anthony  above 

joined  to  the  Country)  as  to  exclude  the  Lord  the  King  from  having  any  Forfeiture  of  the  Goods 

aforefaid  :  To  which  the  aforefaid  Attorney  of  the  Lord  the  King  for  the  faid  Lord  the  King, 

hath  not  fufficiently    anfwered,    nor  any  Thing   for    the  faid   King  alledged.     Wherefore    he 

the  fame  Anthony  prays  Judgment,  and  that  the  aforefaid  Goods  in  the  faid  Information  fpecified 

may  be  delivered  back  to  him,  and  that  he  as  to  the  Premiffcs  may  be  difmiffed  from  this  Court ; 

therefore  to  Judgment.     ^  The  Judgment  appears  after  the  Arguments. 

the  case.  Griffith  .the  King's  S.olKcitbr  rehearfed  the  Cafe  in  this  Manner.  You,  my  Lords,  have  well 
HM.rerm,*.'  underftood  that  Robert  Reniger  has  exhibited  an  Information  before  the  Barons  of  the  Exchequer, 
ftaiite^dE-  containing,  that  he  had  feizedand  arretted  1693  Kintals  of  greeri  Woad,  of  the  Goods  of  Anthony 
Vidence  to  prove  Fogoffa,  a  Merchant  Stranger,  for  that  they  were  carried  and  put  upon  Land  as  Merchandize,  the 
Igreeffwithfa0ne  Subfidy  not  being  paid,  nor  the  Collector  agreed  with  for  the  fame,  againft  the  Form  of  the  Sta- 
coiieftorforthetute.  And  Fogoffa,  by  way  of  Bar)  has  faid,  that  he  had  fhipped  on  Board  4500  Kintals,  and  that 
thaSef  ***"  a  great  Tempeft  arofe  upon  the  Sea,  fo  that  the  Ship  was  in  great  Danger  of  being  funk  ;  and 
for  the  Safety  of  the  Lives  of  them  in  the  Ship,  and  of  the  reft  of  the  Goods  therein,  the  Matter 
of  the  Ship  and  the  Mariners  caft  into  the  Sea  a  great  Part  of  the  faid  green  Woad,  and  after- 
wards the  Ship  came  to  Land  with  the  reft  of  the  Woad,  whereof  the  Woad  mentioned  in  the 
Information  is  Parcel ;  and  becaufe  the  Certainty  of  the  Woad  left  in  the  Ship  was  unknown  to 
the  Defendant,  he  came  to  one  Thomas  Wells,  a  Collector  of  the  Cuftom  and  Subfidy,  and  told 
him  of  the  Misfortune,  and  all  the  Matter  aforefaid  ;  and  faid,  that  he  fuppofed  there  were  2000 
Kintals  left  and  faved  in  the  Ship :  and  he  defired  the  Collector  to  let  him  make  an  Entry  in  his 
Book  for  the  fame  ;  and  if  he  had  more  than  2000  Kintals,  he  would  pay  him  for  the  Ufe  of  the 
King  all  that  fhould  be  due  for  the  fame,  when  it  was  tried  by  the  King's  Beam,  or  otherwife 
known.  And  he  afked  him  to  give  him  Leave  to  put  it  on  Land,  and  the  faid  Collector  gave 
him  Leave,  and  agreed  that  he  fhould  do  it.  And  thereupon  the  a>orefaid  Anthony  Fogoffa  con- 
tracted and  agreed  with  the  faid  Collector  for  all  Subfidies,  according  to  the  Rate  of  12  d.  for 
every  20  s.  in  Value,  and  found  Surety  to  the  Collector,  viz.  fuch  an  one;  and  afterwards  the 
Defendant  put  upon  Land  all  the  Woad  left  and  faved  in  the  faid  Ship,  which  was  2000  Kintals, 
and  the  faid  ,693  Kintals  befides  ;  which  1693  Kintals  is  that  contained  in  the  Information  where- 
of the  Seizure  was  made,  upon  which  he  demanded  Judgment.  And  the  King's  Attorney,  by  way 
of  Replication,  faid,  that  the  faid  1693  Kintals  were  put  upon  Land,  the  King  not  being  paid, 
without  that  that  the  aforefaid  Defendant  contracted  and  agreed  with  the  aforefaid  Collector  for 
the  aforefaid  1693  Kintals,  according  to  the  Form  and  Effect  of  the  Act  aforffaid,  in  Manner  and 
Form  as  the  Defendant  has  alledged.  And  the  Defendant  averred,  that  he  did  contract  and  agree, 
&c.  and  upon  this  they  were  at  lffue,  and  the  Jurors  were  fworn  -,  and  the  Defendant,  in  Proof 
of  his  lffue,  produced  three  Witneffes,  viz.  the  faid  Wells  the  Collector,  and  one  called  Smith, 
his  Clerk,  and  another  called  Davy.  Wells  faid,  that  the  Defendant  came  to  him,  and  fhewed 
him  the  Misfortune  ut  fupra,  and  made  a  certain  Entry  for  the  2000  Kintals  utfupra.  And  be- 
caufe he  did  not  know  whether  there  were  any  more,  he  defired  him  to  let  him  put  it  upon  Land, 
if  there  fhould  be  any  more,  and  to  have  it  weighed  at  the  King's  Beam,  and  then  he  would  pay 
the  Subfidy  for  it,  according  to  the  Rate,  and  did  not  fhew  any  Rate  in  certain  ;  and  he 
brought  in  fufficient  Surety  to  perform  this,  and  did  not  fhew  the  Surety  certainly.  To 
which    he  being  Collector   agreed,    and  gave  him    Licence    fo  to    do  :     And  further,    Wells 

faid, 
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faid,  that  the  King  could  not  be  defrauded  of  his  Subfidy  due,  becaufe  the  Woad  lies  in  Cellars 
near  to  the  Culiom-houfe,  fafely  kept  until  it  be  weighed.     And  che  faid   Smith  teflified,  that  all 
that  was  faid  by  Wells  was  true,  and   that  he  was  then  pre  fen  t  when  the  Grant  and  Agreement 
was  made.     And  further,  he  fhewed  the  Book  of  Entry,  and  the  Entry  accordingly.     And  Davy 
faid,  that  after  the  Agreement  had  with  the  Collector,  he  came  to  Smith,  the  Clerk,  and  demand- 
ed of  him  a  Copy  of  the  Entry,  and  he  delivered  him  a  Copy  of  the  Entry  of  only  2000  Kintals, 
and  told  the  "Deponent,  that  the  Defendant  would  enter  more  if  it  was  found  by  the  Beam.    And 
the  faid  Davy  further  faid,  that  about  two  Pvlonths  after,  he  demanded  of  the  faid  Smith,  whe- 
ther there  was  any  new  Entry  made  of  the  faid  Woad,  who  faid   that  there  was  no  other  Entry 
made  than  what  was  made  at  firft,  whereof  he  had  delivered  a  Copy ;  and  this  was  the  Effect 
of  all  the  Evidence  given  by  the  three.   And  further,  tiie  Defendant  maintain'd  by  Averment  the 
calling  Part  into  the  Sea  in  the  Storm,  and  all  that  Wells  depofed  ;  and  faid,  that  fome  of  the  Ju- 
rors knew  this  to  be  true  :  and  upon  this  Evidence  the  King  hath  demurred  in  Judgment.     And^.*  e*a*°r" 
it  feems  to  me  that  Judgment  is  to  be  given  for  the  King;  for  the  Iffue  is,  whether  there  was  a  o-Co,  79.  b. 
an  Agreement  according  to  the  Form  of  the  Statute  or  no,  and  the  Evidence  does  not  prove  that  z.'b'.r!  Rtx'v. 
there  was  fuch  an   Agreement.     a  For  every    Agreement  ought  10  be  perfect,  full,  and  com- ° Co"mr>  fcr 
pleat ;  and  the  Evidence  here  does  not  prove  the  Agreement  to  be  perfect,  nor  full,  nor  com-  vZ"^". % ' 
pleat,  but  rather  a  Communication  or  Converfation,  than  an  Agreement:  for  an  Agreement  con-  c0ntraftA.pi.4j 
cerning  perfonal   Things  is  a  mutual  AiTent  of  the  Parties,  and  ought  to  be  executed  with  a  Re-     bM.  6.h.  7. 
compence,    or  elfe    ought  to  be  fo   certain  and  fufficient,    as    to    give    an    Action    or  other  "r'd. '    Br0.Ac" 
Remedy   for  a  Recompence:    and  if  it  is   not  fo,  then  it  (hall  not  be  called  an  Agreement,  Trefpafs  2~9. 
but  rather  a  nude  Communication  without  Effect.     b  And  therefore  in  Trefpafs,  if  the  Defen  p.'iy.Ed^'.t'..^ 
dant  will  plead  a  Concord  between  the   Plaintuf  and   him,  that  he  fhould  pay  the  Plaintiff  20  l.p^To-wnjmd, 
at  a  Day  to  come,  in  Recompence  of  the  Trefpafs,  this  is  not  a  good  Bar,  for  it  is  not  execut-  K°iw,iTi.  a.7* 
ed  with  any  Recompence  or  Satisfaction,  nor  is  there  any  Action  or  Remedy  whereby  to  come  a,tPerK£ile-  D>er. 
a  Recompence  or  Satisfaction,  for  he  fhall  not  have  an  Action  of  Debt  for  it    after  the  Day,  pi5.'3g." VroI." 
as  it  is  held  in  30.  H.  c  6.     For  inafmuch  as  the  Concord   is  made  after  the  Trefpafs,  it  fhall  abr- 129-  pi-  "< 
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be  called  nudum  paclum,  wide  non  oritur  aclio  ;  and  therefore  it  fhall  not  be  any  Bar,  as  it  is  Law  3s5.  2. 
there   alio  holden.     d  And  in  44.  Edw.  3.  in  Debt  for  a  Houfe  Told,  the  Defendant  faid,  that  ^^^ 
it  was  agreed  between  the  Plaintiff  and  him,  that  the  Plaintiff  fhould  pull  down  the  faid  Houfe  Max.  52!  59! 
at  his  own  Colls,-  and  fhould  remove  it  to  fuch  a  Place,  and  that  then  he  fhould  pay  the  Plaintiff0^  Eiiz- 3°4- 
the  faid  Sum,  and  faid  that  he  was  always  ready  to  have  paid  the  faid  Sum,  if  die  Plaintiff  had  pK  4!T.5R3aym. 
removed  it,  and  this  was  adjudged  a  good  Plea,  inafmuch  as  the  Contract  was  entire,  and  was^'j;"^- 
not  executed  on  the  Part    of   the   Plaintiff  :    and  alfo  the  Defendant   could    not  compell    the  cJTu.VTym. 
Plaintiff  to  pull  it  down  and  remove  h,  and  therefore  it  was  a  good  Bar.    So  here  the  Collector  ^yff"-u J' 
of  the  Cuftom  could  not  compell  the  Defendant  to  weigh  the  Woad  at  the  King's  Beam,  and  the  ed,  againft 
King  ought  not  to  weigh  it,  fo  that  perhaps  it  would  never  be  weighed,  and  then  the  King^^^^ 
■would  never  be  fatisfied ;  and  fo  it  does  not  found  in  any  Satisfaction,  nor  is  there  any  Means  to  Ray™.  450, ' 
make  it  a  Satisfaction.     e  And  in  9.  Ed.    4.  in  Trefpafs  upon  the  Statute  of  5.  R.  2.  the  Defen-     '"^ra  ^ 
dant  faid  that  after  the  Entry  there  was  an  Accord  between  them,  that  the  Plaintiff  fhould  re-  cFitz.  Accord  5. 
enter  into  the  fame  Land,  and  fhould  enjoy  it  without  Interruption  by  the  Defendant,  and  that  |^rde"  ^with» 
the  Defendant  fhould  deliver  to  the  Plaintiff  all  the  Evidences  concerning  the  faid  Land,  and  laid  a.  6. 4.  b.'  but 
that  the  Plaintiff  had  re-entered,  and  that  he  had  delivered  to  the  Plaintiff  all  the  Evidences  con-  s'p'  does"ot 

appear  in  tiie 

cerning  the  faid  Land,  and  the  Opinion  there  is,  that  this  was  not  a  good  Plea,  for  it  fhall  be  in-  Book  of  30.11. 
tended  that  the  Evidences  were  the  Evidences    of  the  Plaintiff,  and   then   to  deliver   him  his6,inP"nt" 
own  'Evidences  was  not  any  Satisfaction  of  the  Wrong  done  before;  but  the  Defendant  fhould  d  m.  44,  Ed.  3. 
there  convey  to  himfelf  s  Title  to   the  Evidences,  and  then  plead  this;  and  then  it  was  held  *8,a'  Fuz- 
to  be  a  good  Bar.    And  fo  in  15.  H. h  6.  in  Trefpafs,  the  Defendant  faid  that  there  was  an  Ac-  Fait"  145!  Bro. 
cord  between  the  Plaintiff  and  him,  that  whereas  there  was  a  Debate  between  the  Plaintiff  and  Condition  2s. 
the  Lord  Grey,  if  the  Defendant  did  his  endeavour  to  make  them  agree  about  a  Trefpafs  done  by  44.  Perkins!0" 
the  Plaintiff  to  the  faid  Lord,  that  then,  &c,  and  faid,  that  he  did  his  Endeavour,  fo  that  they  $  71* 
•were  agreed;  and  this  was  there  holden   no  Plea,  becaufe  it  is  not  any  Satisfaction  ;  but  if  he  e  t.  9.  Ed.  4. 
had  faid  '   that   he,  at  his  own  Colls,  did   his  Endeavour  to  make  them  agree,  per  quod  they  J9  a.Fitz. 
did  agree,  this  was  held  to  be   a  good  Bar.     From  whence  it  appears,  that  fuch  Accord  k  ex- 
ecutory is  no  Bar,  inasmuch  as   it  does   not  enure  as  any   Satisfaction,  nor  give  any  Recom-  f  s.  p.  i.  r0j. 
pence,  and  yet  it  is  a  mutual  Affent  of  the  Parties,  and  an  Agreement ;  but  it  operates  as  a  void  pber"  I2|  P1-  4- 
Communication   or  Converfation,    feeing  it  is  not  executed,  and  there  is   no  Remedy  to  give  cro.  ehz.  i94." 
Satisfaction.      But  the  Agreement,  which  is  effectual,    is  fuch  an    Agreement  as  is  executed 

&  *  -   Rol.  Abr. 
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and  fatisfied  with  a  Recompence  in  Fact,  or  with  an  Action  or  other  Remedy  to  execute  it,  and  l2g'€  pJ 
to  recover  a  Recompence.     And  here  in  our  principal  Cafe,  inasmuch  as  the  Statute  of  1.  Ed  6. 
Cap.  13.  fays,  that  if  any   Merchandize  be  put  upon   Land,  and  the  Subfidy  not  paid,  or  the,lFltz-A«°rd>i. 
Collector  not  agreed  with  for  it,  it  fhall  be  forfeited,  &c.  this  Agreement  intended  by  the  Statute  *  j.Roi.  Abr. 
lhall  be  taken   in  the  beft  and  moft  beneficial  Senfe  for  the  King,  and  that  is,  an  effectual  Agree-  JffSd^s3*. 
ment,  viz.  fuch  an  Agreement  as  is  executed   with  a  Recompence,  or  by  which  the  King  may  z.  Finch  182. 
have  an  Action  then  given  him  for  the  recovery  of  a  Recompence.    And  here  it  is  not  execut- 
ed, nor  is  any  Action  then  given  to  the  King,  inasmuch  as  the  Reckoning  is  not  certain,    nor 
the  Sum,  which  the  Defendant  lhall  pay,  known  at  the  Time  when  the  Merchandize  was  put  up- 
on Land,  and  no  Remedy  is  given  to  reduce  it  to  a  Certainty,  inasmuch  as   Fogoffa  could  not 
be  compelled  to  weigh  it,  and  the  King,  by  the  Law,  fhall  not  be  compelled  to  weigh  it,  and  fo 
the  Agreement  is  imperfect  to  give  an  Action  for  the  Subfidy  ;  for  which  Reafon  the  Agreement  in- 
tended by  the  Statute  is  not  here  fulfilled.  And  therefore  it  feems  to  me  that  he  has  not  performed 

k  Vide  fupra  (•>.)  Yet  there  is  a  late  Book  to  the  contrary,  -viz.  That  an  Accord  may  be  pleaded  without  Execution,  as  well  as  an  Arbitrement ; 
and  the  Reafon  given  is,  becaufe  an  Aftion  now  lies  upon  mutual  Promifes,  which  formerly  did  not  ;  and  confequcntly,  there  being  equal  Re- 
medy on  both  Sides,  an  Accord  Hands  upon  the  fame  Reafon  with  an  Arbitrement,  Cafe  v.  Barber,  T.  Raym.  450«  But  that  Opinion  has  been 
over-ruled  in  a  later  Judgment,  Allen  v.  Harris,  Ld.  Raym.  izz.  Lutw.  1538. 
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the  Effect  of  the  Statute,  and  confequently  the  Goods  are  forfeited,  and  fo  Judgment  is  to  be  o-iverc 
for  the  King. 
f  -ontra ibijthe       Gawi'y  Sinior :  the  contrary  appears  to  me.     And  firfl  of  all  it  is  to  be  obferved,  that  the  faid 
^™^ntM       Statute  is  in  the  Disjunctive,  and   divided    into  two  Points,  viz.  the  Subfidy   not  paid,  or,    the 
'rcg.  5.  p'l.  4.      Colleilor   net  agreed  with  for  it,  &c.     *  So  it  is  proved  that  the  Intent  of  the    Makers  of  the 
Statute  was    not   always  to  have   the   Subfidy  paid  ;  but   if  an  Agreement   be   made    with    the 
a™''noi'MiX\  Collector  for  it,  it  is  fufficient,  and  the  Statute  is  obferved.     A^nd  itfeems  to  me,  that  an  Agree- 
ment is  he<e  made  with   the  Collector,  and  fuch  an  Agreement  as  the  Statute  intends,  as  I  fhall 
b  m.  5.  Ed.  4,  prove  hereafter.     But  fir  ft,  it  is  neceffary  to  give  an  Anfwer  to  the  Gafes  before  put.     And,  Sir, 
lit' \tS\i-  tne  Cafes  put  of  a  Concord  (which  I  confefs  to  be  good  Law)  are  not  like  the  Cafe  here,  nor  are 
bitrem.  36.  h.   they  grounded  on  the  like  Reafon,  for  two  Caufes  ;  a  for  when  a  Trefpafs  is  done,  and  an  Action 
XtTcLotl  p.17!  brought  for  it,  fuch  Concord  executory  may  not  be  a  Bar  by  any  Reafon,  for  there  being  a  Wrong 
Ed.  4,a.b.£,.r  done,  and  not  denied,  it  muft  be  anfwered  with  Recompence;  and  then  the  Concord  executory 
a^cor"  7.  m.  is  no  Recompence  defaclo:  neither  is  there  any  Action  given  thereupon  to  compell  the  Party  to 
6.  h.  7, 11.  />«-make  Recompence,  and  fo  he  is  without  Recompence,  and  deftitute   of  Means  to  recover  any. 
AcSrf.4!  fijo.  And    then  inasmuch   as  by   the  pleading   of  the  Concord   he  confeffes  the  Trefpafs,  Law  and 
3.  Trcipafs279.  Reafon  vvill  fay  that  it  fhall   not  be  a  Bar,  for  then  the  Plaintiff  fhould  be  barred  without  Satif- 
prtebU.i^'.    faction,  where  the  Wrong  is  confeffed.     b  But  upon  an  Arbitrement,  where  a  Sum  is  awarded  in 
7;.  p'.  26. 3:6.  Recompence   to  be  paid  at  a  Day    to  come,  there  this  fhall  be   a  good  Bar,    becaufe  he  may 
abr.  267,'pi,  3.  have  an  Action  of  Debt  c  for  it  at  the  Day  limited,  and  the  Trefpafs   is  converted  "  into  another 
r  Finch.  384,    Thins  by  the  Arbitrators,  who  are  fudges  thereof:  fo  that  there  it  is  anfwered  with  an  Action, 
is3!  Doc.  Ph.  which  countervails  a  Satisfaction  in  Deed.     But  fo  it  is  not  in  the  Cafes  of  a  Concord,  for  there 
MaXHrth's      tne  Trefpafs  firft  done  may  not  be  extinguifhed  by  the  Agreement,  viz.  the  Concord  afterwards 
Lord Raym. 122.  made,  which  does  not  enure  as  any  Satisfaction  ;  and  fo  is  the  Diverfity.     But  in  our  principal 
CrTrtA4°Sce   Cafe  the  King  fhall  be  recompenced  and  fatisfied,  as  I  fhall  prove  hereafter;  and  for  this  Caufe 
vin.Air.  tit.    it  is  not  like  the  Cafe  of  a  Concord.     The  other  Caufe  is,  for  that  in  our  principal  Cafe  there  is 
y^'zT"''     not  any  Wrong  done  before  the  Agreement  which  ought  to  be  recompenced,  as  it  is  in  the  Caics 
of  a  Concord,  but  the  Agreement  was  firft  made  before  that  the  King  was  intitled  to  the  Subfi- 
«  m.  16.  Ed.  4,  <jy,  ana"  f0  [he  Agreement  precedes  the  Wrong  fuppofed  to  be  done  to  the  King,  and  does  not 
121!  g'  kdw.  '  come  after  the  Wrong,  as  in  the  Cafe  of  a  Concord.   And  for  this  Caufe  it  may  not  be  refembled  to 
ic?,  b.  pi.  1.  /"the  Cafe  of  a  Concord,  inasmuch  as  no  Wrong  precedes  the  Agreement,  but  the  Agreement  precedes 
70?  1? Finch '    the  Wrong  fuppofed  •,  and  fo  there  is  an  apparent  Diverfity  between  the  Cafes.    But  the  great  Doubc 
384.  2.  Finch    ]iere  (if  any  there  be)  is    in  this  Point,   inasmuch  as  the  Certainty    of  the  Sum,  which  fhall  be 
paid  for  the  Subfidy,  is  not  known  at  the  Time  of  the  Agreement,  or  landing  of  the  Merchan- 
a  1.  Finch.  184.  dize,  and  fo  the  King  is  not  prefently  intitled  to  an  Action  of  Debt  for  it.     And,  Sir,  notwith- 
ftanding  this,  it  feems  to  me,  that  the  Statute  is  performed;  for  the  Statute,  (as  I  have  faid)  is 
reg.  ml  vij.  divided  into  two  Points,  that  is  to  fay,  the  King  not  being  paid,  or,  the  Collector  not  agreed  with, 
f  Touch  of     &c-  and  f°  the  Statute  grants  an  Agreement ;  and  here,  although  e  the  grofs  Sum  is  not  cer- 
preced.  22.       tainly  known,  yet  none  can  fay  but  that  there  is   a   mutual  Afient  of  the  Collector  and  the  De- 
p°/L-^'wfng.   fendant,  which  is  an  Agreement,  and  this  Agreement  fhall  countervail  a  certain  Agreement,  for 
M.X.  reg.  106.  by  this  the  Certainty  fhall  be  known   by  Circumftance,  viz.  by  the  weighing,  whenever  it  fhall 
p1,7*  be  weighed,  which  weighing  the  Law  refers  to  the  Collector;  and  fo  this  Agreement  is  good  e- 

gj.  Roi.Abr.  n0Ugh  to  make  a  Certainty,  which  being  known,  the  King  may  have  an  Action  for  the  Subfidy. 
7JI  d!  pi',  i.  f  As  if  one  leafes  all  his  Acres  in  D.  to  J.  S.  for  Years,  rendering  for  every  Acre  12  d.  although 
kin°&8"  Per"  ^e.  Number  of  the  Acres  was  not  known  by  the  Leffor  nor  by  the  Leffee,  and  therefore  the 
wing.Max. reg.  Rent  is  at  the  Beginning  incertain  ;  yet,  upon  the  Admeafurement  or  other  Trial  had,  the  Rent 
jc6.  pi.  7.  rcferved  may  be  known  certainly,  for  which  the  Leffor  may  have  an  Action  of  Debt ;  and  therefore 
>»  i.Roi.  Abr.  for  this  poffibility  of  Trial  the  Refervation  is  good,  which  at  the  Beginning  was  incertain.  g  So 
T^ih  £*p  '^  one  gives  two  Acres  to  a  Man,  habendum  the  one  for  Life,  and  the  other  in  Fee,  it  is  incer- 
ccd.  22.  tain  in  which  of  them  he  fhall  have  the  Fee,  and  in  which  an  Eftate  for  Life  ;  but  if  afterwards 

wu,g. Max.  reg.  ^  j}onee  makes  a  Feoffment  of  one  Acre,  now  he  fhall  be  faid  to  have  a  Fee  in  that  ab  initio. 
h  So  if  one  leafes  Black-Acre  and  White-Acre  for  Life,  the  Remainder  of  the  one  Acre  in  Fee, 
'  H*h't'  H'  8'  now  it  is  incertain  which  Acre  he  in  the  Remainder  fhall  have  ;  but  if  he  licenfe  the  Tenant  for 
dition.  67.'  Life  to  cut  down  Trees  in  White- Acre,  now  he  fhall  be  adjudged  to  have  the  Remainder  of  that 
Touch,  of  Pre-  Acre  afc  initio :  and  fo  the  Thing,  which  at  the  Beginning  was  incertain,  is  afterwards  made  cer- 
tain. So  in  Wheeler  s  Cafe  !  in  14.  H.  8.  the  Grant  of  a  Term  upon  Condition  that  the  Grantee 
k  m.  14.  h.  s.  fhould  obtain  the  Favour  of  the  Leffor,  and  pay  as  much  as  J.  S.  fhould  award,  was  good  when 
11  Rof  Abi^"*'  tne  Condition  was  fulfilled,  and  the  fecond  Grant  was  adjudged  void.  And  there  it  is  held, 
S49.pi.  11.  Co.  fo.  11.  that  if  one  k  makes  a  Leafe  for  fo  many  Years  as  J.  S.  fhall  name,  now  this  is  incertain 
6Cot-  b.cro  aC  the  Beginning;  but  after  J.  S.  fhall  have  named  20  Years,  it  fhall  be  a  good  Le*fe  for  20 
EL56r.pl.  *o.  Years  ab  initio.  l  And  in  17.  Ed.  4.  in  Trefpafs  for  Corn  taken  away,  there  the  Defendant  and 
r.°Ande?s'.  259.  the  Plaintiff  had  bargained  together,  that  the  Defendant  fhould  go  to  the  Place  where  it  grew, 
Godb.  25.  sfeni  and  fee  the  Corn,  and  if  he  liked  it  upon  View,  he  fhould  take  it,  paying  the  Plaintiff  40  d.  for 
Prec'ed1"^. ' 0t  evei7  ^crc  \  this  was  there  holden  a  good  Contract,  notwithftanding  the  Incertainty  of  the  Quan- 
Poft.  r3.  Per  tity  of  the  Corn,  and  of  the  grofs  Sum  which  fhould  be  paid  for  it,  becaufe  upon  Circumftance 
mjh'n?1Z'  tr  the  Certainty  might  appear ;  and  therefore,  although  this  was  a  conditional  Agreement,  yet  ic 
was  held  a  good  Juftification,  m  if  he  had  prefently  paid  for  it  at  the  Time  of  his  carrying 
i.Ppi!7i.EBiet  ic  awaY«  And  in  all  thefe  Cafes  the  Agreement  between  the  Parties  is  incertain,  and  yet  it 
Contrafti5.  fha  11  be  adjudged  good,  becaufe  it  maybe  reduced  to  Certainty  by  divers  Ways  and  Means, 
ced" *3 °wing".  a"d  '°  maH  countervail  a  Certainty  at  the  Beginning.  So  fhall  it  be  in  the  principal  Cafe;  al- 
Max.  reg.  ic6.  though  the  Agreement  doth  not  contain  in  exprefs  Words  the  precife  Certainty  of  the  Sum 
s.'p.'  pe'rpll  at  the  Beginning,  yet  it  contains  in  itfelf  a  Circumftance  to  make  the  Certainty  known,  and 
t™*-  that  is,  the^ weighing  by  the  Colle<5lor,which  has  the  fame  Effefr.  as  a  Certainty  at  the  Beginning ;  and 

fo 
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fo  the  Intent  and  Effect  of  the  Agreement  intended  by  the  Statute  is  performed.     And  we  may  feeOI-kt-  §  3S3« 
divers  Cafes  where  Actsouiht   to  be  performed  ftrictly,  and  yet  if  the  Intent  is  performed  it  is  11.  6o??V.\u 
fufficient,  although  the  Words  are  not  performed.     "  As  if  a  Man  makes  a  Feoffment  to  one  upon  '-R°l  ReP-l83- 
Condition  to  make  a  Gift  in  efpecial  Tail  to  Hufband  and  Wife  before  fuch  a  Day,  and  they  die  Abr.' tit.'condi* 
before  the  Day,  and  before  the  Gift  is  made,  leaving  Iifue,    there    if  the  Feoffee  make  a  Gift  co  tionL,a-  z- 
the  IMue  and   to  the  Heirs  of  his  Father  and  Mother  begotten,  he  has  performed  the  Condition, 
and  yet   he   has   not  performed   the  Words  of  the  Condition ;   but   inafmuch  as  the  Intent  and  3.  a.  Bro.  Con- 
Effect  of  the  Condition  is  performed,  it  is  fufficient  ;  and  yet  the  Words  of  a  Condition  ought  ditioJ1  J^'TPff 

r  I  ttt        ]  r  i    r>  a.  o        •  r  n/r  •       i  i    •  Jinan,  or  a  Leafe- 

to  be  as  ftrictly  performed  as  the  Words  or  any   penal  btatute.        bo  n  a  Man   is  bound  in  an  and  Reieafe  (not 
Obligation  upon  Condition  to  infeoff  J.  S.  and  he  makes  a  Leafe  for  Years  and  Releafe  to  him  ^"eg,  w^ 
in  Fee,  he  has  performed  the  Condition,  although  he  has  not  performed  the  Words;  and  yet  the  Littleton  »egamn 
Words  of  a  Condition  of  an  Obligation  ought  to  be  fulfilled  as  ftriclly  as  the  Words  of  any  Sta-  J^STu^ 
tute ;  but  inafmuch  as  the  Intent  and  Effect  is   fulfilled,  which  fhall  countervail  the  Words,   it  with  Brian,  if 
is  fufficient.     So  h  re,  this  Agreement  upon  Condition,  which  is  fpecially  alledged,   fhall  coun-  yebaersa  ^ %^ 
tervail  the  general  Agreement,  that  is  to  fay,  an  Agreement  certain,  and  is  of  the  fame  Effect,  and  le^ft.   And  fee 
is  within  the  Words  of  the  Statute.     For  which  Reafon,  as  it  feems  to  me,  the  Statute  is  per-  ^Roir.dAbr.^6. 
formed  in  Words  and  Effect,  and  fo  the  King  fhall  be  barred.     Alfo  the  Demurrer  is  upon  the p1-  4-  Co.  Liu. 
whole  Evidence,  and  then  although  the  firft  Part  of  the  Evidence  given  by  Wells  had  not  made  carter,'  sg.ar- 
for  the  Defendant,  (as  in  reiveri'.ate  it  does)  yet  the  fecond  Part  of  'it  fhall  make  for  him  ;  {orzuendo-  strange, 
he  faith  that  the  King  cannot  be  defrauded  of  his  Subfidy,  inafmuch  as  the  Woad  lies  in  the  Cuf-  j.9vin.  Abr'.' 
torn  Houfe,  fafely  kept  until  it  be  weighed,  &c.     So  that  this  proves  wholly  for  the  Defendant; '''• Cond,tion 
and  therefore  for  thefe  Reafons  it  feems  to  me  that  the  King  fhall  be  barred.  Lit!'Rep3?2S.e 

Bradjhaw  the  King's  Attorney.     It  feems  to  me  that  Judgment    is  to  be  given  for  the  King  ;  Eco„tra  forthe 
for  here  the  Agreement  is  not  fuch  as  the  Statute  intends.      For  when  there  is  a  mutual  Affent  informer. 
of  the   Parties  upon  a  Thing  incertain,   this  may  not  be  adjudged  in  Law  any  thing  more  than 
a  vain  Communication  and   Difcourfe  when  the  Thing  is  not  afterwards  performed.     For   if  I 
fell  you  all  my  Corn  for  12  d.  per  Bufhel,  you  may  not  take  it  before  it  is  meafured,  whereby  the 
Number  of>the  Bufhels    may  be   known,    and  alfo  the  Certainty  of  the  Sum  which    is  to  be 
paid  for  it  prefently,  fo  that  before  the  Certainty  is  known  it  cannot  be  adjudged  any  good  Con- 
tract or  Agreement.      b  So  in  37.  H.  6,  if  one  grants  or  promifes  to  give,  in  Marriage  with  his  b  m.  37.  h.  6. 
Daughter,  fo  much  money  as  J.  S.  fhall  award,  there  it  is  held,  that  before  J.  S.  hath  awarded  ^a  ^  bm. 
and  appointed  it,  the  Party  who  has  married  the  Daughter  fhall  not  have  Remedy  for  any  Money,  not  t0  th«fame 
for  before  it   is  reduced  to  a  Certainty  it  is  only  a  vain  Communication.     And  about  20.  H.  6.  Sited?  " 
it  is  held,  that  if  one  leafes  his  Land  to  A.  for  fo  many  Years  as  J.  S.  fhall  name,  A.  may  not  en- 
ter into  the  Land  before  J.  S.   hath  named  the  Number  of  Years,  for  perhaps  J.  S.  will  never 
name  any  Years,  and  then  he  fnall  never  have  any  Intereft  in  the  Land,  fo  that  it  can  only  be 
taken   as  a  Communication    before   J.  S.   hath  named  the   Number   of  Years.      So  here,   the 
Statute  fhall  not  be  intended  of  a  void  Agreement,   but  of  an  effectual  and  certain  Agreement, 
•whereupon   the  King  may  have  an  Action  at  the  Time  of  the  Agreement ;  and  here  the  Evi- 
dence does  not  prove  any  fuch  effectual  Agreement,  but,  as  appears  by  the  Evidence,  it  may  be 
that  the  Woad  fhall  never  be  weighed,  and  then  the  King  fhall  never  have  his  Remedy,  for  there 
is  not  any  Time  limited  upon  the  Agreement  when  it  fhall  be  weighed,  nor  by  whom,  nor  is  it 
averred  that  the  King  has  any  Beam  there.     And  therefore  this  Agreement  is  referred  to  an  Incer- 
tainty,  which  by  Intendment  fhall  never  be  performed,  and  is  contrary  to  the  Effect  and  Intent  of 
the  Statute,  which  was  made  for  the  Advantage  and   Benefit  of  the  King;  for  which   Reafon  «  h.  aa.TSd.  4. 
Judgment  ought  here  to  be  given  for  the  King.     And  alfo  Wells  has  faid  that  he  found  Surety,  condttL^sj. 
and   has   not  fhewn  what  Surety  in  certain,  as  he  ought,  for  their  Ability  ought  to  be  fhewn,  M-  35-  H.  6. 
that  the  Court  may  judge  whether  they  be  fufficient.    c  As  in  22  Ed.  4.  a  Man  was  bound  to  fhew  condidon^.' 
one  a  fufficient  Discharge  of  an  Annuity,  &x.  and  he  faid,  that  he  offered  to  fhew  a  fufficient  Dif-  9- Co-  *s-  a- «•- 
charge,  and  the  Party  who  was  to  fee  it  refufed  to  fee  it,  and  this  was  held  to  be  no  Plea,  inaf  fgX^Le'n.7" 
much  as  he  did  not  fhew  in  certain  what  manner  of  a  Difcharge  it  was,  in  Order  that  the  Court  7a-  cyo.  mi. 
might  judge  whether  it  was  fufficient:  fo   here,  he  ought   to  fhew  the  Names  of  the   Sureties,  cro.'  fa'cti^.' 
and  their  Ability,    that  the  Court  may  be  Judges  thereof:  for   which  Reafon,  &c.     And  alfo  363-634-  Moor 
Wells  has  faid  that  he   would  pay  according  to  the  Rate,  and  has  not  fhewn  what  Rate,  and  Kdw.^so.1"' 
therefore  it  is  not  well  depofed.     And  there  is  another  Caufe  why   Judgment  fhould  be  given  9|-  k  Dcc.pia. 
for  the  King,  for  admitting  that  the  Matter  might  be  pleaded,  and  fhould  be  good,  yet  here  it  Abr.tit.condi!." 
might  not  be   given  in  Evidence,  for  the  Iffue  is,  whether   the  Defendant  agreed    or  no  ac- tI0n:  Y- d-  ?'- 
cording  to  the  Form  of  the  Statute,  which  fhall  be  intended  a  general  Agreement,  viz.  an  A- 
greement  certain,  and  here  the  Evidence  proves  a  fpecial  Agreement,  viz.  an  Agreement  incertain,  d 
which  does  not  prove  the  Iffue,   but  it  ought  at  firft  to  have  been  pleaded  and  miniftred  in  Bar,  677'.  Pi.  j4.  u 
and  relied  upon,  and  inafmuch  as  it  was  not  done  fo,  the  Evidence  does  not  purfue  the   Iffue.  Tgials  Per  *!ais 
4  As  in   31.  H.  6.  in  Debt  upon  non  eft  faSlum  pleaded  they  were  at  Iffue,  and  the  Witneffes  that  fureiy  \P* 
which  gave  Evidence  that  he  made  the  Deed  were  examined  were  the  Delivery  was,  and  they  pja^te;ffU^duthe 
faid  that  it  was  delivered  at  York,  which  was  in  another  County  than  where  it  bore  Date,  upon  have  judgment 
which   the  Defendant  demurred,  and  by  Award  the  Plaintiff  was  barred,  becaufe  the  Delivery  ^g^"^"^ 
fhall  be  intended  where  the  Date  was,  and  now  the  Witneffes  fay  the  contrary,  fo  that  the    Evi-  before  the  Date, 
dence  does  not  warrant  the  Iffue.     e  And  in  1 8    H.   6.  Iffue  was  joined  whether  the  Defendant 
held  for  Term  of  Life  or  not,  and  a  Deed  of  a  Leafe  for  Life  was  given  in  Evidence,  where  ,6.  pi.'e.  Fit*'. 
no  Livery  of  Seizin  was  made,  and  there  it   is  held,  that  this  Evidence  does  not  warrant  the  Fe°ffments  « 
Iffue,  which  was,  that  he  was  Tenant  for  Life  the  Day  of  the  Writ  purchafed,   and  is  at  this  Day.  ziRoi.Abr.Vfi, 
f  And  in  14.  Ed,  3.  upon  Traverfe  of  a  Gift  in  Tail,  the  Witneffes  proved  that  another  made  the*1,  n' 
Gift,  and  there  it  was  awarded  that  the  Plaintiff  fhould  be  barred,  becaufe  the  Evidence  did  not  f  a.  Roi.  Abr, 
prove  the  Iffue.     So  here,  the  Iffue  fhall  be  intended  a  general  Agreement,  and  the  Evidence  proves  6 l6F)Jl' n' 
a  fpecial  Agreement,  which  is  not  purfuant  to  the  Iffue.     And  if  a  general  Agreement  had  been 
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g  m.  6.  h.  7,  pleaded  in  Bar,  and  in  the  Rejoinder  he  had  alledged  a  fp.cial  Agreement,  this  Pnould  be 
fit*.  Departure  adjudged  a  Departure  in  Pleading.  s  As  in  Trefpafs  if  the  Defendant  will  plead  a  Defcenc 
30.  Co.  Litt  to  j^m.}  anc}  ,-he  Plaintiff  fays  that  after  the  Defcent  the  Defendant  infeoffed  him,  and  the  De- 
Ht'^z1.'  Finch.'  fendant  fays,  that  this  Feoffment  was  upon  Condition,  for  the  Breach  whereof  he  entered, 
50.  391.  vin.  th"is  js  a  Departure  from  the  Bar,  for  it  contains  new  Matter.     So  here,  if  the  general-  Agreement 
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tore 'a.  pi.  i.  had  been  pleaded  in  Bar,  and  in  his  Rejoinder  he  had  maintained  the  Bar  with  a  fpecial  A- 
a  SeeDeut.  cap.  greement^  this  had  been  a  Departure;  and  by  the  fame  Reafon,  this  being  given  in  Evidence 
v.7',v?'.6 Matih!'  ^a^  not  maintain  the  general  Agreement  put  in  Iffue:  Wherefore,  &c.  Befides,  there  is  another 
cap.  18.  v.  16.  Matter  which  fhall  make  the  King  to  have  Judgment,  and  that  is,  inafmuch  as  Davy,  one  of 
c\p?f3\Cv!T.th'  the  Witneffes,  fays,  that  about  two  Months  after  the  fir  ft.  Agreement,  Smith  told  him  that  there 
i>  Mirror  ca  ■>.  was  not  t^xen  anv  otner  Entry  made  but  that  which  was  firft  made,  and  that  was  for  2000  Kintals 
$  34.  water-  only,  and  his  Saying  fhall  be  intended  true,  fo  that  by  his  Depofition  there  was  not  any  fuch  Entry 
cueUde°Lauref~  °^  the  fpecial  Agreement  made  as  Wells  has  teftified.  And  therefore  inafmuch  as  the  Witneffes 
25-2.  Accord,  vary,  and  it  is  demurred  in  Judgment  upon  the  Depofition  of  all  the  Witneffes,  and  the  one 
mentato^fems  makes  againft  the  Defendant,  it  feems  to  me  that  for  this  Caufe  Judgment  is  to  be  given 
to  have  over-  for  the  King;.  And  alfo,  inafmuch  as  the  Depofition  of  Davy  is  againft  the  Defendant, 
which  eviLrftiy  an^  therefore  he  has  difproved  the  Depofition  of  Smith,  then  there  is  only  one  Witnefs  which. 
does  not  extend  proves  for  him,  that  is  to  fay  Wells,  which  is  not  fufficient  in  any  Law.  For  the  Chriftian 
noratSafl°war-  Kings  of  this  Realm  in  former  Times  have  made  their  Laws  as  near  to  the  Laws  of  God  as 
lamstheCon-  they  could,  but  of  their  own  Authority  have  oftentimes  added  greater  Punifhments  to  Things 
wJtThZ/e'hzs  prohibited  than  the  Laws  of  God  declare;  and  amongft  divers  Points  of  the  Law  of  God 
made  upon  it.  which  they  have  purfued  this  is  one,  viz.  a  that  in  every  Trial  there  fhall  be  two  Witneffes  at 
*u.perHoit,c.  leaft,  which  is  agreeable  to  the  Book  of  Deuteronomy.  b  And  fo  of  ancient  Time  the  Law  of 
j. that  it  was  not  this  Realm  has  been  accordingly,  as  it  is  expreffed  in  the  Book  called  the  Mirror  ofjufiices,  which 
cafe  aVcommon  was  made  before  the  Conqueft.  c  And  agreeable  hereunto  it  has  been  ruled  in  the  Time  of  King 
Law,  to  v*°™*  Edward  3.  that  where  one  Juror  in  Affize  appears,  and  no  more,  and  the  Plaintiff  furmifes  that 
by  more  than  the  Sheriff  has  warned  many  more  who  were  in  the  Town,  and  prays  that  he  who  appears  may 
one  Witnefs.  De  examined  thereupon,  it  was  awarded  that  he  fhould  not,  inafmuch  as  he  alone  is  not  a  fuffi.- 
c  M.48.Ed.  3.  cient  Witnefs.  So  here  the  Defendant  has  but  one  Witnefs  which  proves  for  him,  which  is 
4°!  48?  Afs^pK  not  fufficient.  And  therefore  for  all  thefe  caufes  Judgment  is  to  be  given  for  the  King. 
5. a.  Roi.  Abr.  Atkins  an  Apprentice.  It  feems  to  me  to  the  contrary  ;  and  firft  as  to  that  which  has  been 
«***'.  Hawk,  ivfeft  moved,  viz.  that  Davy  has  depofed  againft  us,  and  inafmuch  as  the  Demurrer  is  upon  the 
c  z56.  whole  Evidence,  that  Judgment  (hall  be  given  againft  us  ;  Sir,  this  is  not  fo,  for  admitting  that 
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Purpofe,  for  he  was  brought  in  to  prove  the  Agreement,  and  if  he  knew  nothing  of  the  Agree- 
ment, it  is  the  fame  as  if  he  had  depofed  nothing  at  all,  and  as  if  he  had  never  been  brought  in  : 
and  therefore  his  Depofition  is  meerly  void.     And  alfo  the  King's  Attorney  has  taken  his  De- 
pofition to  this  Effect,  that  more  was  not  entered  than  2c 00  Kintals,  fo  that  this  Depofition  ire 
this  Point  was  meerly  in   the  negative,  for  thefe  words,  no,  and  not,  are  Negatives.     And  fuch 
a  Depofition  is  to  no  Effect,  for  it  might  be  that  more  was  entered  although  Smith  did  not  tell 
him  fo,  and   fuch  a  Depofition  in  the  Negative   is   meerly  void.     And  as  to  that  which  has  been 
moved  by  Mr.  Attorney,  that  one  Witnefs  is  not  fufficient  to  give  Evidence  to  the  Jurors,  this  is 
not  fo,  for  if  the  Law  fhould  be  fo,  a  great  Mifchief  would  follow.     For  if  I  have  four  Wit- 
neffes, and  the  Sheriff  will  empannel  three  of  them  upon  my  Inqueft,   if  I  might  not  have  the 
like  Advantage  of  their  Knowledge  when  they  are  empanneled,  as  I  fhould  have  had  if  they  had 
been  out  of  the  Inqueft,  it  would  be  a  great  Mifchief  to  me;  but  I  may  put  the  Matter  to  the  In- 
queft without  any  Witnefs,  and  their  Knowledge  fhall  aid  me,  and  not  the  Knowledge  of  the 
Witneffes,  for  they  may  give  a  Verdict  contrary  to  the  Witneffes,  and  fo  the  Witneffes  and  their 
Brook.  Co".  Litt.  Teftimony  is  not  very  material  when  d  there  is  an  Inqueft-,  for  which  Reafon  this  Exception 
6.  b.  Heath's    }s  not  material.     And  as  to  that  which  has  been  moved,  that  he  ought  to  aver  that  the  King  has 
ax' 9S'         a  Beam  to  weigh  fuch  Things,     Sir,   that  is  to  be  fo  intended,  and   there   is   an  Officer  ap- 
pointed for  it  i  wherefore  it  is  not  neceffary  to  aver  that  which  of  neceffity  ought  to  be  intended: 
And  as  to  the  other  Matter  which  has  been  moved  by  Mr.  Attorney,  that  the  Agreement  put  in 
e  Heath's  Max.  ^ue  ^W  ^e  intended  general,  and  the  Evidence  proves  a  fpecial  Agreement,  and  therefore  does 
85.  Trials  per  not  maintain  the  Iffue  ;  Sir,  it   maintains e  the  Iffue  well  enough,  for  a  fpecial  Agreement  is  an 
A^vtiVibr3.' Agreement,  anc*  tms  Word  (Agreement)  includes  every  Agreement;  as  a  Feoffment  upon  Con- 
tit.  Evidence c.  dition  is  a  Feoffment;  and  fo  here,  the  fpecial  Agreement  is  included  in  this  Word  ( Agreement) ; 
b,p '  7*  and  therefore  the  Evidence  does  well  maintain  the  Iffue.     Note,  He  did  not  anfwer  to  the  other  Ex- 

mta  Sem,       ception,  viz.  that  Wells  had  not  Jhewn  what  Sureties^  &c.  f  for  that  is  not  material,  for  if  he  agree 
without  any  Surety,  the  Agreement  is  good,  and  the  King  may  have  an  Attion  of  Debt  againft  him,   and 
t  wing.  Max.  i^oe  Statute  does  not  fpeak  of  any  Surely,  and  therefore  it  fhall  be  in  vain  to  fpeak  of  it,  and  perhaps 
ieg.  15a.  pi.  ao.  he  fo  underftood  it,  and  therefore  made  no  Anfwer  to  him  as  to  this  Point.     And  further  he  faid, 
as  to  the  principal  Matter,  it  feems  to  me,  that  the  Agreement  is  fuch  as  is  intended  by  the  Sta- 
s  Terms de Ley.  tute.     And  there  are  holden  in  our  Law  three  Sorts  of  Agreements,  and  no  more.     s  The  firft 
""''  Sort  of  an  Agreement  is  that  which  is  executed  at  the  Beginning,  and  fuch  an  Agreement  is 
mentioned  in  the  Statute  of  Cloths,  25.  Ed.  3.  cap.  3.  Stat.  4.  which  fays,  that  the  Goods  and 
Things  bought  by  Foreftallers,  being  thereof  attainted,  fhall   be  forfeited  to  the  King,  if  the 
Buyer  thereof  have  made  Gree  with  the  Seller  ;  in  which  Cafe  this  Word  (Gree)  which  is  otherwife 
called  an  Agreement,  fhall   be  intended  an  Agreement  executed,  that  is  to  fay,  Payment  for 
h  Pb  F  E<Dif  ^e  Things.     The  fecond  Manner  of  Agreement  is,  where  one  doth  an  Act,  and  another  agrees 
feizin.  3.  Bro.  and  affents  to  it  afterwards.     h  As  if  one  commits  a  Diffeizin  to  my  Ufe,  and  afterwards   I 
me'nt&  IwTiS  agree  to  ?$*  now  I  *haM   De  faid   a  Diffeifor  ab  initio,    and  fuch  an  Agreement  is  an  Agree- 
Ed.n4.  *ia.'  b.'ment  after  an  Aft  done.      So  if  one  ravifhes  a  Woman,  and  afterwards  fhe  affents  to  the  Ra- 
p*rCar^38.  vifjier.)  this  Affent  is  called  an  Agreement;  fo  that  this  Agreement  is  an  Agreement  after  an  Act 
44- b.  wing,  .or  thing  done,  which  Agreement  is  alfo  executed;   for  when  the  Party  agrees  to  that  which 

Max.  reg.  124.        "  ■ 

pl.  6,  Poft  z7.  w 

3*;  3* 


Reniger  verfus   Fogofla.  in  Cam.  Scacc.  9 


is  done  before,  then  this  Agreement  ought   to  be  called  executed,  inafmuch  as  nothing  is  to  be      N 
done  afterwards ;  and  fo  both  thefe  Agreements  are  executed.     The  third  fort  of  Agreement  is, 
when  both  Parties  at  one  Time  are  agreed  that  fuch  a  Thing  fhall  be  done  at  a  Time  to  come, 
this  Agreement  is  executory,  inafmuch  as  the  Thing  fhall  be  done  hereafter;  and  yet  there  their 
Minds  agree  at  one  Time,  but  inafmuch  as  the  Performance  fhall  be  afterwards,  and  fo  the  Thing 
upon  which   the  Agreement  was  made  remains  to  be  done,  this  Agreement  fhall  be  called  exe- 
cutory, as  is  faid  before.     And  the  Statute  16.  H.  8.  cap.  3.  proves   that  there  is  fuch  an  Agree- 
ment, for  the  Statute  fays,  That  every  Vicar,  Par/on,  and  fuch  others,  8cc.  before  their  aclual  pof- 
fefifion,  or  meddling  with  the  Profits  of  their  Benefice,  fhall  fatisfy,  content,  and  pay,  or  compound,  or 
agree  to  pay,  to  the  ufe  of  the  King,  the  firfi -Fruits,  &c.  and  if  any  Juch  Parjon,  Vicar,  &c.  enter 
into  aclual  Poffejjion,  &c.  before  he  /hall  have  fatisfied  or  paid  to    the  Ufe  of  the  King  the  Firft- 
Fruits,  or  before  he  has  compounded  or  agreed  for  the   Payment  thereof,  &c.  that  then  he  fhall  be 
taken  as  an  Intruder,  &c.      a  Which  Statute  is  in  the  Disjunctive,  and  fpeaks  of  Payment  or  A-  a  WIn   Max< 
greement,  &c.  and  this  Agreement  is  to  be  intended  executory,  as  the  common  Ufage  proves,  for  reg.  9.  Pi.  s. 
it  is  ufual  to  make  an  Obligation  for  the  Payment  thereof  at  certain  Days  after.     So  there  are 
three  Sorts  of  Agreements  mentioned  and  underftood  in  our  Law,  as  is  before   fhewn.      And 
the  firft  of  thefe  Agreements,  viz.  the  Agreement  executed  with   Payment,  is  not  intended  in 
our  Cafe,  for  the  Statute  (as  hath  been  faid)  is  in  the  Disjunctive,  viz.  the  Subfidy  not  being  paid, 
or,  the  Collector  not  agreed  with  for  it.     And  foif  the  Agreement,    of  which  the  Statute  fpeaks', 
fhould  be  intended  executed  with  Payment,  then  the  Statute   fhould  not  be  in  the  Disjunctive, 
for  then  the  firft  Claufe  and  the  fecond  would  be  all  one,  which  is   not  fo,  for  this  Word  (or) 
is   a  Disjunctive,  which  makes  the  Claufes  feveral.     Wherefore  the   Agreement,  of  which  the 
Statute  fpeaks,  muft  of  Neceffity  be  taken  other  than  the  firft  of  the  Agreements  mentioned  in 
my  Divifion,  viz.  the  Agreement  executed  with  Payment.     And  it  may  not  be  taken  the  fecond 
Agreement  whereof  I  have  fpoken  before,  for  that  is  of  Things  firft  done,  to  which  the  Agreement 
is  afterwards  given,  and  it  is  not  fo  in  our  Cafe ;  wherefore  inafmuch  as  the  Statute  doth   war- 
rant an  Agreement,  and  it  is  not  the  firft  nor  the  fecond  Agreement  mentioned  in  my  Divifion,  and 
there  are  not,  nor  can  be  more  than  three  Agreements  ;  Ergo  ex  confequente  fequitur,  that  the 
Agreement  intended  by  the  Statute  is  the  third  Agreement  mentioned  before,  that  is  to  fay,  the 
Agreement  executory.     And,  Sir,  the  Agreement  executory  is  divided  into  two  Points,  and  no 
more.     The  one  is  fuch  an  Agreement  executory  as  is  certain  at  the  Beginning,  (as   hath  been 
faid  touching  the  Firft-Fruits,)  as  if  the  Party  fhould  fay,  I  have  fo  much  Merchandize,  or  fo 
many  Kintals  of  Woad,  the  Subfidy  of  which  will  amount  to  fo  much,  and  for  this  he  makes 
an  Entry  in  the  Book  of  the  Cuftomer,  or  an  Obligation  for  the  Payment   of  it ;    here  this  is 
one  of  the  Agreements  executory.     The  other  is  in  our  Cafe,  or  in  fuch  like,  where  the  Cer- 
tainty does  not  appear,  and  the  Parties  are  agreed  that   the  Thing  fhall  be  performed  or  paid 
upon  the  Certainty  being  known.     And  then  inafmuch  as  there  are  two  Agreements  executory, 
and  our  Agreement  here  is  not  the  firft  of  them,  I  am  to  prove  that  the  Statute  will  warrant 
and  approve  our  Agreement  here,  which  is  the  fecond  Agreement  executory,  as  well  as  it  will 
the  firft  Agreement  executory  ;  and  this  I  fhall  prove  well  enough.     For  in  our  Law,  and  in  all  \™  **'**« 
other  I  aws  (as  I  apprehend)  there  are  fome  Things   that  happen,  which   may  not  be  prevented  c  p°&  13-  p«- 
by  forefight,  nor  by  any  Diligence  or  poffible  Means  be  efchewed  and  avoided;  and  when  any  fZtzo.  h.  -. 
fuch  thing  happens  to  a  Man,  the  Law  will  not  punifh  him  for  it,  for  the  Law  will  not  punifh  «■*>■  pK-hne. 
any  Man  but  for  his  own  Default,  and  if  the  Law  fees  that  there  is  no  Default  in  him,  it  witfC  FindT^2.4" 
not  punifh  him  ;  for  if  the  Law  fhould  punifh  a  Man  for  an  Accident,  which  by  no  Forefight,  win?-max-res« 
Diligence,  or  Poffibility  could  be  avoided,  it  would  be  utterly  againft  Reafon,  and  therefore  fee-  "h.  \'h.\. 
ing  that  fuch  Accidents  can  by  no  Means  be  avoided,  the  Perfons  upon  whom    they  happen  Rot- l6-  MM' 
fhall  not  be  hurt  thereby.     b  And  therefore  there  are  three  Kinds  of  Laws  in  this  Realm  of  Eng-  HoffitfZ  ZX 
land,  by  which  the  King's  People  are  governed,  viz.  the  Law  general,  Cuftoms,  and  Statute  Law,  ™^sJ™'mr  , 
and  in  thefe  three  Laws  fuch  unavoidable  Accidents  fhall  not   hurt  any  one;  for  which  reafon »«  Zjp'^Zh.'" 
though  Effufion  of  Blood,  and  the  killing  of  Men  are  prohibited  by  the  common  Law,  yet  every  5^;^  9'j^*t 
man,  in  his  own  c  Defence,  or  as  d  a  Champion  in  Trial  in  a  Writ  of  Right,  or  fuch  like,  may  stud.  1.  z.c.4I. 
kill  others ;  and  the  one  is  for  the  Safety  of  his  Life  in  his  Defence,  and  the  other  is  for  the  Ne-  *'^inB'  mI*' 
ceffity  of  Trial.     c  So  by  the  common   Cuftom  of  the  Realm  Hofts  fhall  be  charged  for  thereg.  no.pi.  3Z. 
Goods  of  their  Guefts  left  or  ftolen  out  of  their  Houfes,  yet  if  their  Houfes  be  f  broken  by  the  e .^i^Mre^ 
King's  Enemies,  and  the  Goods  taken  from  thence,  they  fhall  not  be  chargeable  for  them,  for  16.  Butw^the 
in  Reafon  fuch  Violence  cannot  be  refifted,  and  therefore  it  fhall  infringe  the  Violence  of  the  Cuf-  f°°t!sed!sdgp! 
torn.     Like  Reafon  will  difpenfe  with  ftatute  Law,  and  therefore  the  Statute  of  Murlbridge,  cap.  Accord,  m.  i. 
4.  prohibits  DiftrefTes  from  being  driven  out  of  one  County  into  another;  yet  it  is  held   in  30.  Cur.  fL  Die-' 
Ed.  3.  g  That  where  the  Abbefs  of  Wilton  had  a  Manor  in  one  County,  fhe  might  carry  a  Dif-£r£,s  »•  Bro-r- 
trefs  taken  in  another  County  in  Land  holden  of  the  faid  Manor,  into  the  fame  County  where  tatuteV.Vi^ 
the  Manor  was,  notwhhftanding  the  Statute  is  in  the  negative;    and  this  is  in  refpect  of  the  Jn- Ed-3  FitzBar- 
convenience  and  Abfurdity  that  fhould  otherwife  follow.     And  fo  we  fee  that  fome  Cafes  fhall  bea.'pi.  3.a7'irift; 
conftrued   contrary    to  Statutes,  contrary  to  Cuftoms,  and  contrary  to  the  ordinary  Courfe  of '°6- Hal-onF- 
the  Common  Law,  and  this  is  for  the  Neceffity  of  the  Matter,  and  therefore  Reafon  maintains  18  20$ Dyer, 
that  fuch  Perfons  as  do  fo  fhall  not  be  wrong-Doers.     So  in  the  principal  Cafe  here,  if  the  Ship^'  ^0°'v^r 
had  been  on  fire,  and  he  had  caft  the  Woad   upon  the   Land  before   Payment  of  the  Subfidy,  ftaricBag**  Ed. 
or  Agreement  for  it,   he  fhould  have  been  excufed  by  reafon  of  the  Neceffity  of  the  Occafion.^,-B^zD^_r' 
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4  wing.  Max.  h  ^nd  f0  as  the  Cafe   {lands,  the  Tempeft  which   arofe  upon  the  Sea  could  not  be  refitted,  and 
i^.Vmsi.'  32' therefore  when  they  caft  the  Woad  out  of  the  Ship  into  the  Sea  for   the  Safety  of  their  Lives, 
whereby  the  certain  Quantity  of  the  reft  that  was   kit  in  the  Ship   could   not  be  known,  they 
GUght  not  to  be   blameable  for  this  Incertainty  that  is  made-,  and  befides,  they  could  not  weigh, 
it  in  the  Ship,   nor  by  any  other  poffible  Means  know  the  Certainty  of  it  before  it   was  put  upon 
the  Land ;  and  inafmuch  as  Fogojfa  (the  Defendant)  was  not  in  any  Fault  for  not   knowing  the 
Certainty,  and    upon   the  Incertainty  no  other  more  certain  Agreement  could  be  made  for  the 
King's   Subiidy  than    has  been   made,  it  feems  to  me  that  the  Defendant   has  done  well,  and 
that"~the  Rigour  of  the  Tempeft  fhall  excufe  the  Rigour  of  the  Statute.    And  fo  the  Agreement 
here  made  fhall  by  Neceffity  of  Reafon   be  laid  the  Agreement  intended  by  the  Statute,  inafmuch 
as  a  more  perfect  Agreement  could   not  be   made,  the   Accident  having   happened  as  it    did  ; 
and  fo  the  Defendant  has  fulfilled  the  Effect:  and  Intent  of  the  Statute,  for  which  reafon  Judgment 
fhall  be  given  for  him. 
Scmtra  for  the      Saunders  one  of  the  King's  Serjeants.     It  feems  to  me  to  the  contrary.     And  firft  it  is  to  be 
Informer.         feen  ^as  t  apprehend)  how    the  Statute  fhall  be  taken,  whether  for  the  Benefit  of  the  King,  or 
for  the  Benefit  of  the  Party.     And  it  feems  to  me  that  although  the  Statute  is  penal,  yet  it  fhall 
be  taken  according  to  common  Reafon,  and  common  Intendment,  and  according  to  the  Minds 
of  the  Makers.      And   here  although  the  Statute   fpeaks  of  the  Collector  not  agreed  with,  and 
b."o(i  "i^'pc'r  that  generally,  and  alfo  although  the  fpecial  Agreement,  which  is  here  upon  Condition,  is  an 
Curiam.  Agreement,  and  included  in  the  general  Words,  the  Collector  not  agreed  with,  yet  the  Statute  fhall 

tutescioucefter, be  conftrued  according  to  the  Minds  of  the  Makers,  and  fhall  extend  only  to  fuch  an  Agree- 
caP.  5.  weftm.  ment  as  they  intended,  fo  that  their  Intent  fhall  be  obferved  in  this  Statute,  a  as  it  fhall  be  in 
MarTw'ca'p4.' 33. other  penal  Statutes.  b  As  in  the  Statute  of  Waft,  which  fays,  if  any  one  doth  waft  in  Land 
fft V^  ^f which  he   holds  ex  ciimiffione,  &c.  yet  if  his   Eftate  be  ex  c  legalione,  he  fhall  be  punifhed  by 

*  Dmlfe. "  °  the  Equity  of  the  Statute,  and  yet  the  Statute  is  penal;  but  the  Minds  of  the  Makers  of  the 
*m.  10.  ^,-6- Statute  were  fuch,  and  therefore  the  Ufe  has  been  fo  ever  fince.  And  the  Statute  of  quia  Emp- 
Brief.'  63.  Bro!  tores  ierrarum  d,  which  reftrains  Men  from  making  Tenures  of  themfelves,  is  penal,  and  yet 
^i-waftfi  where  the  Words  are,  that  every  one  fhall  hold  of  the  Lord  Paramount,  fecundum  quantilatem  terra* 
».  Roi.Abr.8z6.c5V.  this  is  taken  and  ought  to  be  intended,  c  fecundum  valorem  terra :  So  that  it  has  always  been 
[.j;7-Theoi.Djg.tne  Mind  of  the  Legiflature,  that  their  Intent  fhould  be  obferved  in  the  Conftructiun  of  Statutes. 
§j6.°'C3p'  5*  f   And  in  4.  Ed.  4,  there  was  an  Information  brought  in  the  Exchequer,  that  one  had  unfreighted 

*  weftm. 3.cap.  certain  Sacks  of  Wool,  and  had  not  found  Surety  according  to  the  Statute  of  14.  Ed.  3.  g  cap.  idt. 
«'poft  82.  i%-Stat.  1.  viz.  to  bring  Bullion,  that  is,  Plate  of  Silver  of  two  Marks  for  every  Sack  of  Wool,  and 
vowr^.'Fztf.A" *9  take  two  Marks  of  Coin  back  again  for  the  Bullion:  And  there  were  two  Statutes  alledged 
s.inft.'5o3, 504.  to  bar  the  faid  finding  of  Surety,  viz.   the  one  was  the  36.  Ed.  3.  cap.  n.  which  Statute  recites, 

*  epk ^'eI6^*  that  the  Commons  of  the  Realm  have  granted  to  the  King  a  Subfidy  on  every  Sack  of  Wool  for 
3.b.&  12.  Fitz.  tnree  Years,  in  confidcration  whereof,  the  King  grants  by  the  fame  Statute,  that  after  the  three 
Surmife^"^  Years  nothing  fhall  be  taken  in  Demand  of  the  Commons,  but  only  the  ancient  Cuftom  of  half 
Pari.ament.  52.  a  Mark  for  every  Sack,  &&.  And  the  other  Statute  which  was  alledged  to  bar  the  faid  finding  of 
?aaft.  cuftom.  gurety  was  ^g  45.  Ed.  3.  cap.  4.  by  which  it  was  eftablifhed,  that  no  Impofition  or  Charge  fhould 

be  put  upon  Wools,  other  than  the  Cuftom  and  Subfidy  granted  to  the  King,  lie.  without  the 
Aflent  of  Parliament,  and  if  any  be,  it  fhall  be  repealed  and  holden  for  none  :  And  it  is  there 
faid  and  argued  againft  the  King,  that  by  the  general  Words  of  thefe  two  Statutes  the  finding 
of  Surety  given  by  the  faid  Statute  of  14.  Ed.  3.  fhall  be  repealed  and  annulled;  but  there  it  is 
adjudged  by  great  Advice,  that  the  finding  of  Surety,  ut  fupra,  is  not  annulled,  and  that  the 
Information  was  well  made,  for  it  is  there  holden  that  every  Statute  ought  to  be  taken  according 
to  the  Intent  of  thofe  that  made  it,  where  the  Words  are  doubtful  and  not  certain  according  to  the 
Rehearfal  of  the  Statute,  and  it  was  not  the  Intent  of  the  Makers  of  the  two  la  ft  Statutes  to  difcharge 
the  Bullion,  but  only  great  Subfidies  and  great  Charges  upon  Wool  after  the  three  Years ;  for 
which  Reafon  the  Judgment  was,  ut  fupra.  Which  proves  that  where  the  Words  of  a  Statute  are 
general,  as  they  are  in  our  Cafe,  all  Things  which  are  within  the  general  Words  are  not  taken 
as  the  Purview  of  the  Statute,  but  fuch  Things  as  the  Makers  of  the  Statute  meant ;  fo  that  the 
Intent  of  the  Legiflature  is  the  Judge  of  the  Words,  and  fhall  abridge  the  Generality  of  them. 
So  in  our  principal  Cafe,  the  Minds  of  the  Legiflature  ought  to  be  obferved  in  this  Statute.  And 
then  although  the  Statute  is  general,  viz.  the  Collector  not  agreed  with,  and  this  Agreement  may 
be  conftrued  two  Ways,  viz.  certain,  or  incertain,  as  in  our  Cafe,  yet  by  the  Intent  of  the  Le- 
giflature it  ought  to  be  taken  that  Way  which  is  moft  beneficial  for  the  King,  inafmuch  as  it 

*  2.  init.  148.  was  made  for  his  Benefit  and  Advancement ;  for  the  Commons  pray,  that  the  King  will  accept  this 
r'7Cb  i%.*.%<.  Subfidy  as  the  Firft-Fruits  of  their  good  Will;  by  which  Words  it  appears  that  the  Makers  of  the 
i),  1.  Freem.  57.  Statute,  that  is,  the  King's  Subjects,  intended  it  to  be  made  for  the  Advancement  and  Emo- 
f  p0ft'*'"j;Jj8ilument  of  the  King.  And  then  it  ought  to  be  conftrued  moft  beneficially  for  the  King,  which 
a43.  Keiw.  7.  Conftruclion  fhall  be  beft  fatisfied  by  an  Agreement  certain,  upon  which  the  King  may  have  an 
a^Da";,!!'  Action  at  the  Beginning.  h  And  alfo  Statutes  ought  to  be  conftrued  according  to  the  Reafon 
ji.  27. Davis,45.  of  the  common  Law.  And  there  is  a  Principle  or  Ground  in  the  common  Law  for  the  Expo- 
is',  c'o.  3°6. 1'.  8.'  fition  of  Words,  Claufes,  or  Sentences,  viz.  '  that  in  every  Grant  or  Gift,  if  the  Words  are  am- 
Co.  145.  a.  Co.  biguous  and  doubtful,  they  fhall  be  taken  moft  ftrongly  againft  the  Grantors  or  Donors,  and 
a.  winch?'^7'  moft  beneficially  for  them  to  whom  the  Grant  or  Gift  was  made ;  and  if  it  be  fo  where  a  com- 
^t'mnlm' 663' mon  Per^on  *s  Grantee  or  Donee,  a  multo  fartiore  where  the  King  is  Grantee  or  Donee.     And 

here 
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here  the  Commons  have  given  this  Subfidy  to  the  King  by  the  faid  Statute,  and  the  Commons 
are  the  Donors  and  Grantors,  and  the  King  is  the  Donee  or  Grantee,  in  which  Cafe,  the  Words 
of  the  faid  Statute,  which  is  the  Grant,  ought  to  be  taken  moft  beneficially  for  the  King.     And 
then  if  an  Agreement  certain  is  more  beneficial  for  the  King  than  the  Agreement  incertain  here 
is,  (as  every  one  will  confefs  it  is)  it  follows  confequentially,  that  fuch  Agreement  certain  fhall  be 
intended  for  the  King  by  the  Statute  in  the  Conftruction  of  Law.     And  therefore  the  Statute  de 
Prerogatives  Regis1  is  a  Grant  of  the  Commons   to  the  King,  which    ordains  in    cap.   i.  that » Stltute  I;  Ed> 
the  King  fhall  have  the  Wardfhip  of  the  Lands  of  fuch  as  hold  of  him   in    chief  by  Knight's  *■ 
Service,  whereof  the  Tenants  were  feized  in  their  Demefn  as  of  Fee  at  the  Time  of  their  Death, 
&c.  which  Words  (in  their  Demefn  as  of  Fee,)  have  two  Intendments,  viz,  of  Fee-Simple  or  Fee- 
Tail,  and  the  moft  common  Intendment  is  Fee-Simple,  b  for  when  it  is  faid  that  fuch  an  one  is  *  Little*.  %-.$v 
feized  in  Fee,  this  is  commonly  taken  in  Fee-Simple;  and  yet  it  has  been  adjudged,  and   is  now  p'r  c°',;|*'. a" 
ufed  as  clear  Law,  that  the  King  fhall  have  as  well  the  Land  which  his  Tenant  had  in  Tail,  as  Wpg.Max.reg. 
that  which  he  had  in  Fee-Simple,  which  Cafe  is  as  a  Rule  to  us,  that  where  the  Words  in  the  3  9-l> ' 
Gifts  of  Subjects  made  to  the  King  by  Parliament  have  two  Intendments,  they  fhall  be  conlirued 
moft  ftrongly  for  the  Benefit  of  the  King.     And  one  may  have  Land  by  three  Ways,  to  which 
he  came  not  by  Defcent ;  one  Way  is,  by  Bargain  or  Gift  for  Money  •,  another  is,  by  Gift  with- 
out any  Recompence ;  and  the  third  is,  by  Way  of  Remainder  •,  and  yet  if  a  Man  has  Land  by 
all  thefe  three  Ways,  and  will  give  to  the  King  all  his  Lands  purchafed,  the  King  fhall  have 
all  the  faid  Lands;    for  this  Word  (Piircbafe)  fhall  be  taken  moft  ftrongly  againft  the  Donor, 
and  moft  beneficially  for  the  King,  the  Donee.     So  this  Word  (agreed  with)  fnall  be  taken  moft 
ftrongly  againft  the  Subjects  in  the  principal  Cafe,  and  moft  beneficially  for  the  King,  and  there- 
fore inafmuch  as  the  Agreement  certain  is  more  for  the  Benefit  of  the  King,  the  fame  fhall  be 
here  intended  by  the  Statute.     And  if  the  Tempeft  which  is  alledged  was  true,  yet  Fogojfa  might 
have  helped  himfelf  feveral   Ways,  for  he  might  have  gueffed  upon  Sight  of  it  how  much  was 
left  in  the  Ship,  or  he  might  have  tried  it  by  Lighters  or  Boats  in  carrying  of  it  to  Land,  or 
he  might  have  weighed  it  in  the  Ship  by  the  Beam  in  difburthening  the  Ship.     So  that  it  is  not 
like  fome  of  the  Cafes  upon  Neceffity  put  by  Atkins  before,  but  his  Ignorance  of  the  Certainty  is 
an   affected  Ignorance,  and    at  leatt  he  ought  to  have  got  it  weighed   before   this  Time.     And 
inafmuch  as  all  thefe  Defaults  are  in  him,   by  which  he  appears  to  have  been  negligent  and   not 
to  have  done  his    Duty,  and  now  the  King  has  no  Means  to   compel  him   to  weigh  it,  fo   that 
perhaps  it  fhall  never  be  weighed,  nor  the  Certainty  ever  appear,  there  is  no  Reafon  that  this 
fhould  be  taken   for  the  Agreement  intended  by  the  Statute ;  for  the  Agreement  intended  by 
the  Statute  fhall  be  fuch  as  gives  a  certain  Remedy,  and  fuch  Agreements,  upon  which  c  Reme- c  vld-ante5. 
dy  is  not  given,  are  void  by   the  Common  Law,  and  fhall  not  be  good  in  Bar.     d  And  there- d  m.  i9.  h.  6. 
fore  in  19.  H.  6.  in  Forger  of  falfe  Deeds,  the  Defendant  pleaded  an  Arbitrement  made,  viz.  tYe'mlnt!^ Bro. 
that  the  Plaintiff  fhould   not  fue  the  Writ  againft  the  Defendant,  and  alfo  that  the  Defendant  2r-  »•  Roi.Abr, 
fhould  be  nonfuited  in  an  Affize  which  he  had  againft  the  Plaintiff,  and  he  faid  that  the  Day  2< 
was  not  yet  come,  and   it  was  adjudged  no  Plea  in  Bar ;  one  Caufe  was    becaufe  the  Nonfuit 
does  not  enure  as  a  Satisfaction  •,  and  another  Caufe  was  becaufe  he  could  not  compel  him  to 
be  nonfuited  in  an  Affize  ;  and  if  he  had  faid  that  the  Award  was  that  he  fhould  give  the  Plain- 
tiff K  an  Acre,  this  had  been  no  Plea,  if  he  had  not  faid  that  he  had  given  it  him,  becaufe  the  eM.  19.  h.  6. 
Plaintiff  could  not  compel  him  to  give  the  Acre.     So  here  he  can  not  compel  him   nor  any  Abr;'a66/"pi." 3, 
other  to  weigh  it.      And  this  is   the  Reafon  of  the  Concord  in  6.  '  H.  7.  wherein  Trefpafs  *• Finch-  3S5- 
the  Defendant   pleaded  a  Concord  that  he  fhould  pay  Money  to   the  Plaintiff,  and  fhould  alfo  f 'm!\.  yl]'. 
make  him  certain  Windows,    and  he  fhewed  that  he   paid  the  Money  accordingly,  but  did  not IO- b- Fltz-Bar- 
fay  that  he  had  made  the  Windows,  and  there  inafmuch   as  the  Concord  was  intire,  and  he  did  4? Bro.  ^°T ' 
not  alledge  the  Performance  of  £  all,  and  the  Plaintiff  had  no  Remedy  to  compel  him  to  make*  s- p- **• IO' 
the  Windows,  the  Plea  was  held  ill.     h  But  if  the  Act  had  been  done  there,  it  fhould  be  otherwife  ,7'.  Ed**  2.  pi! 
both  in  the  Cafe  of  an  Arbitrement,  and  in  the  Cafe  of  a  Concord,  and  perhaps  alfo  in  the  prin-  |-  Pcr?°™if"d' 
cipal  Cafe,  for  if  a  Day  had  been  appointed,  and  at  that  Day  it  had  been  weighed  and  reduced  1. Roi.Abr.  129", 
to  a  Certainty  before  the  Seizure,  then  perhaps  the  Seizure  would  have  been  wrongful,  inafmuch  pJ-  J3Dy- 35°- 
as  the  King  knew  the  Certainty,  and  might  then  have  an  Action  of  Debt  for  the  Duty,  which  79'.  b.  Doc,  Pia. 
Remedy  by  Action  is  taken  to  be  of  the  fame  Effect  as  a  Satisfaction  in  Deed,  and  fhall  counter-  p\).cur  {°.Buit'. 
vail  a  Satisfaction.      *  And  in  27,  Afs,  in  a  Bill  of  Trefpafs  the  Cafe    is,    that  a  Bailiff  known  325.1v Dodder. 
pledged  an  Ox  of  his  Matter  for  twelve  Bufhels  of  Wheat,  fo  that  if  he  did  not  pay,  ,&c.  that  ^""JoHs'h 
then  he  fhould  keep  the  Ox  for  ever,  and  the  Wheat  came  to  the  Ufe  of  the  Matter,  and  af-  good  in  Equity. 
terwards  the  Mafter  difagreeing  thereto  took  the  Ox,  and  the   other  brought  a  Bill  of  Tref-  \'o^N0)e^%\ 
pafs,  and  all  this  Matter  was  found  by  Verdict,  and  by  Award  the  Plaintiff  recovered,  for  there  J°n«,  is8*  » 
it  is  held  that  forafmuch  as  the  Wheat  came  to  the  Matter's  Ufe,  and  fo  founded  in  Satisfac-  th^Bo'ok^as 
tion  before  the  Mafter  took  the  Ox,  he  fhall  be  bound  thereby,  feeing  it  was  done  by  his  known  been  fince  over- 
Bailiff-,  but  there  it  feems,  if  the  Wheat  had  not  come  to  the  Matter's  Ufe,  he  fhould  not  have  i"^'    '  aym' 
been  bound,  for  then  it  had  not  been  any  Recompence.     And  agreeable  hereunto  is  the  Book  in  h  Roi.Abr.  129. 
17.  Ed.  4.    k  in  Trefpafs  for  taking  Barley  and   Wheat,    where  the  Defendant  faid,   that  the  38  5!42.'  Finch,' 
Plaintiff  bargained  with   him,  that    if  after  he  had   feen  the  faid  Barley  and  Wheat  he  liked  \%z-        x 
them,  then  he  fhould  take  them,  paying  fo  much  for  every  Acre,  and  afterwards  he  faw  them  Fit*!  Trefpafs' 
and  liked  them,  and  therefore  he   took  them,  and  there  it  is  held  by  the  better  Opinion  that  ^  B™-  £°"f" 
the  Juttification  is  not  good,  inafmuch  as  he  had  not  alledged  Payment  of  the  Sum,  and  alfo  hePafs.  245. 
ought  to  have  certified  him  of  his  Mind.      Wherefore  Contracts  or  Agreements  conditional  fhall  P1pg"'  *jj* 
be  faid  good  after  the  Condition  is  performed,  but  before  that  they  are  no  more  than  Commu-  i.Bro,<iontraft 

nications ;  2*' 
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nications ;  and  fo  is  the  Diverfity.     And  in  the  principal  Cafe,  if  a  Day  had  been  appointed,  and 

it  had  been  weighed  at  the  Day,  &c.  and  the  Certainty  had  been  known  before  the  Seizure,  then 

perhaps  the  Seizure   would  have  been  wrongful,  but  now  it  fhall  be  good ;  and  therefore  for 

both  the  Caufes  firft  above  fhewn,  the  Statute  fhall  be  conftrued  mod  ftrongly  for  the  Benefit 

67%*°!\^co.  of  the  King.     And  forafmuch  as  there  are  fo  many  Defaults  m  Fogoffa,  which  prove  his  Igno- 

Litt.  6.  b.       ranee  to  be  affe&ed,  and  feeing  the  King  may  not  compel  him  to  weigh  the  Woad,  and  to  af- 

^4T.1GUb.1Law  certain  his  Duty  to  intitle  him  to   an   Action,  Cand  fo  the  Agreement  doth  not  prefently  im- 

of  ivid.  154.  port-  any  Satisfaction)  it  feems  to  me,  that  the  King  fhall  not  be  bound  by  fuch  Agreement  made 

leT^hof  Pr£"  with  the  Collector,  being  his  Servant,  no  more  than  the  Mafter  fhould  have  been  bound  in  the 

vin.  Abr.tit.    faid  Qzfe  0f  2yt  jfs,  by  the  Agreement  made  with  his  Servant,  if  the  Recompence  had  not 

pi !V.  ti't/Evi- come  to  the  Mafter  before;  therefore  it  feems  to  me  that  Judgment  is  to  be  given  for  the 

dence  Z.  Kjng> 

e  com™  for  the  Robert  Brook  Recorder  of  London  to  the  contrary.  As  to  that  which  has  been  faid  by  the 
Defendant.  King's  Attorney,  that  there  ought  to  be  two  Witneffes  to  prove  the  Fact  •,  it  is  true  that  there 
b  Thoiofs.  syn-  ought  to  be  two  Witneffes  at  leaft  where  a  the  Matter  is  to  be  tried  by  Witneffes  only,  as  in  the 
tagm.  juris,  lib.  c— j  b  Law    but  here  the  lffue  was  to  be  tried  by  twelve  Men,  c  in  which  Cafe  Witneffes  are  not 
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corvinu'stnchi-neceffary,  for  in  many  Cafes  an  Inquefl  fhall  give  a  precife  Verdict,  although  there  are  no  Wit- 
bd'tiunanusI"ne^"es'  or  no  d  Evidence  given  to  them.  e  As  if  it  be  found  before  the  Coroner  fuper  vifum  cor- 
iib/31.  adedih.poris,  that  J.  S.  killed  the  dead  Perfon,  and  he  is  arraigned  and  acquitted,  the  Inqueft  fhall  fay 
SseftFo'rtefcue  wno  killed  him,  although  they  have  not  any  Witneffes ;  fo  that  Witneffes  are  not  neceffary 
de  laud.  cap. ao!  but  where  the  Matter  is  to  be  tried  by  Witneffes  only.  For  if  Witneffes  were  fo  neceffary,  then 
onV^eTp^aTo^  wou^  follow  that  the  Jurors  could  not  give  a  Verdict  contrary  to  the  Witneffes,  whereas  the 
c  Ante  8.  Jt'et  Law  is  quite  otherwife,  for  when  the  Witneffes  for  Trial  of  a  Fact  are  'joined  to  the  Inqueft, 
tX.  Heath's"'  if  £hey  cannot  agree  with  the  Jurors,  the  Verdict  of  the  twelve  fhall  be  taken,  and  the  Witneffes 
Max.  95.  ffull  be  rejected  :  therefore  this  Point  is  clear  enough.  And  as  to  what  has  been  faid  by  the 
ao.b'i^r rail-  King's  Attorney,  that  the  Depofition  of  Davy  makes  againft  us,  inafmuch  as  he  fays  that 
for.  2.  Roi.  Abr.  Smith  fhewed  him  that  an  Entry  was  made  for  no  more  than  2000  Kintals,  Sir,  this  is  nothing 
c7T.Pio.2Rich.  to  the  Purpofe,  for  if  he  could  not  fay  any  Thing  to  prove  the  lffue  in  which  he  came  to  de- 
a.  PerT.  11.  h.  pofe,  then  he  is  neither  with  us,  nor  againft  us,  but  his  Depofition  is  of  the  fame  Effect  in  Law 
Coronet z.Tb'id.  as  if  he  had  faid  nothing  at  all,  or  as  if  he  had  faid  that  he  knew  nothing  of  the  Matter  ;  fo 
39.M.14.  h.7.  that:  thjs  Point  alfo  is  clear  enough.  And  as  to  that  which  has  been  moved  by  the  Attor- 
ne  s;BApCp°eai"  ney,  that  he  ought  to  fhew  what  Rate  in  certain  ;  Sir,  this  is  not  at  all  neceffary,  inafmuch 
42. 37.Afs.pi.  as  jt  is  expreffed  by  the  Statute,  viz.  nd.  for  every  20  s.  of  which  Statute,  being  general,  all 
FitzXoroneaiY  Perfons  ought  to  take  notice,  as  in  all  other  Statutes ;  but  if  there  were  two  Rates,  (as  there 
Bro"  bo' l7-  are  not)  t^en  he  0USnt  to  ^ew  according  to  which  Rate ;  but  inafmuch  as  there  is  only  one 
"ai8 1 22V 1 3.  Rate,  he  has  faid  well ;  wherefore  this  is  clear  enough.  And  as  to  the  Conftruction  of  the  Sta- 
Ed84'i3'  I'  22' tute'  *£  *"eems  t0  me  that  iZ  ma^  De  ta^en  and  conftrued  beneficially  for  Fogojja  being  a  Stranger, 
Afs.pi.  3!;  Fit*,  far  in  the  fame  Statute  there  is  a  Requeft,  that  all  Merchants,  as  well  Denizens  as  Strangers, 
PuiTn  208'  coming  into  this  Realm,  be  well  and  honeftly  treated  and  demeaned,  as  they  were  in  the  Times  of 
a.Y°Hai..Hi'ft.  the  King's  Progenitors,  without  Opprefion,  &c.  which  Words  prove  that  it  was  the  In- 
P1C°r  Hawk°' tent  ofr  c^e  Makers  of  the  Statute,  that  it  fhould  be  conftrued  favourably  for  Strangers. 
Pi.cor.  49.  st!  And  fo  the  Statute  itfelf  is  a  more  fure  Warrant  to  us  to  conftrue  the  Statute  for  the  Benefit  of 
P.J'F°nch!8367a-'  ^°S°Fa->  ancl  m  nis  Favour,  than  anv  or"  tne  &"*  Reafons  before  given.  [But  note,  the  Statute 
aiR0i.Abr.67s.  is  as  he  faid,  and  more,  that  is  to  fay,  without  Opprejfion  to  be  done  to  them,  paying  the  Sub- 
t'*w'  NC'  f^es  aforefaid,  which  Words  he  omitted.]  And  he  argued  further  and  faid,  the  Agreement  here 
f  23.  Afs.  pi.  fhall  be  good  enough,  and  is  within  the  Intent  of  the  Statute;  for  in  many  Cafes  Gifts  and  Grants 
61!  Attaint™^!  fhall  not  be  certain  at  the  Beginning,  and  yet  fhall  be  good,  if  there  is  a  Mean  to  reduce  them 
Teftrnoignes  afterwards  to  a  Certainty.  Neverthelefs  it  is  the  Nature  of  Gifts  and  Grants  to  be  executed 
\\'£  eb&*  prefently,  and  every  Gift  is  an  Agreement  between  the  Parties,  and  fo  is  every  Grant ;  and 
then  if  Gifts  and  Grants  (which  are  Agreements,  and  the  Nature  of  which  is  properly  to  be  exe- 
cuted at  the  Time  they  are  made)  fhall  be  good  enough,  notwithftanding  they  are  incertain  at 
the  Beginning,  a  multo  fortiore  Agreements  executory  of  any  Thing  fhall  be  good,  though  they 
are  incertain  at  firft.  And  to  prove  that  fuch  Gifts  and  Grants  fhall  be  good  notwithftanding 
their  Incertainty  at  firft,  there  are  many  Cafes  as  well  where  the  King  as  others  are  Parties. 
s  10.  Co.  65. a.  g  ^ncj  therefore  if  the  King  at  this  Day  grants  over  certain  Lands  which  have  come  to  his  Hands 
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wing.  Max.  reg.  before,  and  further  grants  to  the  Grantee  fuch  Liberties,  Privileges,  Jurifdiclions,  &c.  as  he  had 
loS' p"  fo.PEd  wno  was  1^  feized  °f  tne  Lands,  where  the  King  knows  not  the  Certainty  of  the  Liberties 
33Fitz  Avowry,  and  Privileges,  yet  this  Grant  is  good  enough,  and  the  Patentee  may  enquire  what  Liberties  or 
te2nt'sBri'  &a"qi.  Privileges  the  other  had  before,  and  the  fame  he  fhall  ufe  and  enjoy,  and  yet  they  were  not  cer- 
tainly expreffed,  but  were  incertain  at  the  Time  of  the  Grant:  But  forafmuch  as  this  Incertainty 
h  t.  9.  h.  6.    may  be  reduced  to  a  Certainty  by  Inquiry,  or  other  Circumftances,  the  GranE  is  good.     h  And  fo 
7?B^!%?tMib'.  ^  Is  holden  in  9.  H.  6.   where  the  King  granted  to  the  Duchefs  of  Tork  quandam  Infulam,  &c. 
4.  wing.  max.  cum  omnibus  exitibus,  amerciaments,  et  proficuis  omnium  gentium  rejidentium,  &c.  de  et  infra  In- 
ieg.  106.  p .  7.  juiam  -pra>dift.   in  quibufcunque   curiis  nofiris   emergent ibus  ;     there  it  is   held  that  the   Grant  rs 
good,    and    yet    at   the  Beginning  the   King  knew   not  what    Iffues,    or   what  Amercements 
would  be  afterwards  forfeited;    but  becaufe  when,  they  were  forfeited,  they  might  be  certain- 
j  H      Ed       ly    known,    (and   fo   there    is   a    Means    to   know   the  Certainty    of  them)    the    Grant  was 
8.  Bro.' Patent's,  adjudged  good.      'And  fo   in  5.  Ed.  a.  the  King   granted   to    one    called  Garter   the   Office 
re '  To^Xt!'  °f  King   °f   Heralds   cum    feodis    et    proficuis   ab    antiquo,     dec.    here    in    this    Grant    there 

was 
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was    no  Certainty    of  the  Fees  and  Profits,  belonging  to   that  Office,  and  yet  the  Grant  w& p^Ajpf  5Hj 
held  good  enough,  taufa  qua-fupra.     "  And  fo  in  30  H.  6.  if  the  King  grants  all  fdch  Lands  asGrants.9'1. 
came  to  him  by  Attainder,  &c.  this  Grant  comprehends  no  Certainty  ;  yet  it  was  held  good;  be-  Br0,  p£ents- 
caufe  by  Circumftances  it  may  be  reduced  to  a  Certainty.     And  fo  if  the  King   will  pardon  all  wing. M^.xeg! 
Riots,  &c.  here  the  Pardon  contains  no  Certainty,  nor  does  the  King  know  what  he  pardons*  and  £0p.  jf,"  ^  6 
yet  this  Pardon  is  good  enough.     Same  Law  is  in  the  Cafes  of  common  Peribns;  bfof  it  is  held  in  43. Fitz.  Grants, 
21  H.  6.  that  if  a  Parfon  will  grant  all  his  Tithe  Wool  of  the  next  Year,  it  is  a  good  Grant;  yet^;^.1,3,2.'* 
the  Quantity  of  the  Wool  is  incertain  at  the  Time  of  the  Grant,  but  inasmuch   as  it  may  be  re- Hob;  132. 
duced  to  a  Certainty  afterwards,  the  Grant  was  held  good  enough.     c  So  if  a  Man  will  grant  tOpi^'M^'4*' 
me  the  Perquifices  of  his  Court,  this  incertain  Grant  is  good,  caufa  qua  fupra:     d  And  fo  a  Feoff- m- Touch.,  of 
ment  of  two  Acres,  viz:  the  one  for  Life,  and  the  other  in  Fee,  without  determining  in  certain  /p.V^H.  6. 
in  which  he  (hall  have  Fee,  this  incertain  Feoffment  may  be  reduced  to  a  Certainty  ;  as  if  the  Te-  «•  Pey^fi^- 
nant  lofe  both  the  Acres  by  Default,  he  may  have  a  quod  ei  deforceat  for  the  one,  and  a  Writ  of  ^20.° 
Right  for  the  other  Acre,  and  by  that  Means  the  Certainty  of  the  Gift  (hall  be  determined  and  l,Perkins-  §  7s« 
known.     e  So  if  one  grants  a  Rent-charge  to  another,  the  Grantee  may  avow  or  have  a  Writ  Ced.  2i. 
of  Annuity,  and  which  ever  of  thefe  he  will  ufe  is  maintainable,  and  yet  at  the  Beginning  it  was*  f.n.b.  is*0 
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incertain,  but  notwithltanding  this  lncertainty  the  Grant  is  good.     '  So  m  9  Ed.  4.  one  grants  to  2.  Co.  36.  a. 
another  20  s.  or  a  Robe  annually,  here  the  Grantee  does  not  know  the  Certainty  of  the  Grant,  ^°uch- ofPre- 
for  perhaps  he  (hall  always  have  the  20  s.  perhaps  the1  Robe  always ;  and  yet  the  Grant  is  there  f  m.  9.  Ed.  4. 
held  to  be  good,  becaufe  it  is  reducible  to  Certainty  by  the  Will  of  the  Grantor.     g  And  fo  a  $£'$£  £"'• 
Leafe  for  fo  many  Years  as  J.  S.  mail  name  is  good,  and  yet  it  is  incertain  ;  but  if  he  name  a  Bro.  ii3.'M.ij, 
Number*  then  it  is  good  ab  initio.     h  So  if  I  have  two  Horfes  in  my  Stable,  viz.  the  one  black,  ^h?'^'Bl°" 
the  other  white,  and  I  give  to  J.  S.  one  of  thefe  Horfes,  this  is  a  good  Gift*  notwithftanding  the  3.  Ed.  3.  Vitz; 
lncertainty,  becaufe  by  Circumftances,  viz.  by  his  Election,  the  Certainty  may  be  known.     Andi  j?-^' Ll^- ^ 
then  inafmuch  as  the  Law  is  fo  in   the  Cafes    aforefaid,  this  proves  our  Matter,  as  it  feems  to  17-  PerPoiiard. 
me,  for  every  Gift,  every  Grant,  every  Feoffment,  and  every  Confirmation  is  an  Agreement,  for |£ xouch!  rf°* 
it  is  the  Will  of  the  Donor  that  the  Donee  mould  have  the  Thing,  and  the  Donee  is  content  toP^ced.  21. 
take  it.     And  (o  there  is  a  mutual  Affent  of  their  Minds,  which  mutual  Affent  of  Minds  is  an?  Ante 6.  Pofr. 
Agreement,  and  an  Agreement  is  nothing  but  a  mutual  Affent  of  Minds  touching. any  Thing,  co3Lkt°b"  -74' 
3for  there  ought  to  be  fomething  upon  which  their  Minds  may  concur  and  conclude.     And  as  in  6.  c0.  3'54b.  ». 
all  the  Cafes  which  I  have  put  before  there  is  a  Matter  and  Subftance,  upon  which  their  Minds  ^oL  Abr-  8*9- 
agree,  fo  there  is  in  our  Cafe,  that  is  td  fay,  the  Money  which  mail  be  paid  ;  wherefore  the  Cafes  259.  God".  »s] 
that  I  have  put  before  prove  that  the  lncertainty  is  not  materia^  and  the  King  may  be  here  an-cr°orE^5- 
fweredi  as  to  the  lncertainty,  by  the  Cafes  of  the  King  put  before  :  fo  that  he  fhall  be  rebutted  skin.  53j.5  x" 
with  his  own  Cafes,  inasmuch  as  in  the  one  Cafe  and  in  the  other   there  is  a  Medium  or   Cir-  l8H'baBroH"  7" 
cumftances  to  try  the  lncertainty.     And  as  to  what  hath  been  faid,  that  upon  the  Agreement  it  Done.  19. 
was  not  concluded  who  fhould  weigh  the  Woad,  br  within  what  Time  it  mould  be  weighed ;  peyr'k?';  pKir* 
Sir,  this  is  not  material;;  for  in  every  Port  there  is  an  Officer  who  has  the  Cuftody  of  the  Beam,  c°-  Lit*'  i4s.  a, 
and   who  ought  to  weigh  it,  and  Jt  may  be  weighed  upon  Reqaeft  3  fa  that  to  conclude  upon^Y.'louchfof 
that  which   is  certain  before  would  be  in  vain.   .  And  therefore  the  Circnmftances  to  reduce  this  P^ced.  2». 
to  Certainty  are  certain  enough.    And  befides,  although  the  Statute  had  fpoken  of  an  Agreement  ^vl'ii?'  Hot., 
certain,  (as  it  does  not)  yet  here  the  Neceffity  of  the  Matter  will  aid  us;  for  the  Temped,  which s*33-C°,  Lit.  7ii 
was  the  Caufe  of  the  Ignorance  of  the  certain  Quantity  of  the  Woad,  and  all  the  Neceflity  alledg-  *£&, 7g.'i?7' 
ed  is  confeffed  '  by  the  Demurrer  to  be  true  in  Manner  and  Form  afs  we  have  alledged  it :  and  Carter-  «s- 
when  Laws  or  Statutes  are  made,-  yet  there  are  certain  Things  which  are  exempted  and  excepted  i!Freem°39'. 
out  of  the  Provifion  of  the  fame  by  the  Law  of  Reafon,  although  they  are  not  exprefiy  excepted.  *-R°i-ReP.  22. 
As  the  breaking  df  Prifpn  is  Felony  in  the  Prifoner  himfelf  by  the  Statute  k  de  jrangentihis  prifo-  I.  Biowni.9?^ 
nam  :  yet  if  the  Prifon  l  be  on  Fire,  and  they  who  are  in^  break  the  Prifon  to  fave  their  Lives,- °°u^/b-si-p'-*. 
this  fhall  be  excufed  by  the  Law  of  Reafon,-  and  yer.  the  Words  of  the  Statute  are  agairift  it.  See  vin™Abr'. 
m  So  in  14.  H.  7.  the  Jurors  who  were  fworn  upon  an  Iffue  for  Fear  of  a  great  Tempeft  depart-  f-  D<™urrer. 
cd  thence  arid  difperfed  themfelves,  and  it  was  there  held  that  they  fhould  no:  be  amerced,  andi' 1. Ed. a. 
that  their  Verdict  afterwards  was  good,  and  that  they  did  not  do  ill;  which  was  fo  held  in  regard  f**  *•■    ^ 
of  the  Neceflity  of  the  Occafidn,  but  otherwife  they  fhould  have  been  grievoufly  pMnifbed.  sU.'  £,&&', 
"  And  fo  for  the  Safeguard  of  my  Life  I  may  kill  another  that  affaults  me.     And  the  Statute  6f£aV9p' 
Wejlminfter  2.  cap.  3.  which  gives  Receit  to  a  Feme-Covert;  fays,  "  If  the  Wife  do  come  before  c'.eii. ' 
judgment  ready  to  anfwer  the  Demandant,  and  td  defend  her  Right,  flie  fhall  be  admitted,"  £6rH^k'  |Jv 
&V.  fo  that  the  Statute  does  not  give  the  Receit  but  where  the  Wife  is  ready  to  anfwer;  and  yet  Max.  R5eg.  j? 
it  has  been  adjudged,  that  (he,  being  received,  fhall  °  pray  in  Aid,1  or  (hall  p  vouch,  fo  that  fhe  «g"f'^*-  ■  - 
has  been  received,  where  (he  has  not  been  ready  to  anfwer.     But  the  ancient  Fathers  of  the  Law,-  DaiV.  ]*£.  'ca3p.' 
tonfidering  the  faid  Statute,  fa w  that  if  it  fhould  be  taken  according  to  the  Words,  great  Incoh-£\LjJ;^»r 
venience  would  follow  from  thence*  viz.  the  Lofs  of  the  Recompence  by  the  Warranty,  &c.  and29- Bro.verdia. 
therefore  they  conftrued  the  faid  Statute  according  to  Equity  and  Reafon,  although  the  Words  rTe9g'.  ^'0ngpfa^ 
did  not  allow  of  it,  but  feemed  againft  it;  fo  that  in  all  Statutes  there  are  fom'e  private  Cafes  v;"- aV  tit.33' 
'excepted  out  of  the  general  Provifion  by  Equity  of  Reafon,  in  Avoidance  of  a  greater  Mifchief.  ifJ^J*  • 
And  fo  the  Statute  df  Wefimmjkr  2.  cap.  1.  ordains,  .'"«  That  they  td  whom  the  Land  was,fo  given  Ante  9i' 
upon  Condition,  fhall  have  no  Power  to  alien,  &c."  which  Statutedoes  not  fpeak  of  the  Hetrs  of  £Kh  *4' 
the  Donee  in  Tail,  but  of  the  Donees  themfelves  that  they  fhall  not  have  Power  to  alien,  and  yet  Win^VaL5^. 
it  has  been  adjudged,  that  the  Alienation  of  the  t  Iffue  in  Tail  fhall  not  be  more. prejudicial  toVfi^i 
his  Iffue  than  the  Alienation  of  the  firft  Dohee  (hall  be  to  his  Iffue  :  for  the  ancient  Fathers  of  the  *y  pl.%.  Fit£ 
Law,  feeing  that  thefe  Cafes  were  in  equal  Mifchief,-  took  them  to  be  in  like  Law,  and  in  fuch  ?^f -RoLaS; 

P  T.  41.  H.  6.  48.  Fitz.  Receit.  60.  P.  20  H.  6.  aj\  b.  25.  ACT.  14.  Fitz.  Voucher.  204.  Bro.  100    Fitz.  Receit.  9.  Bro.  ico    2   Rol.  Abr.  \V.\  ^i  5.  yin 
Abr.  tit.  Rtfceipt  S.      h  T,  5.  Ed.  2.  Fitz.  Formedon  51.  Bro.  71.  P-rliarnerit  oj.  where  the  Miith'iei  was  confidered,  and  adjudted  according  as  ,t  il'herevouflli. 
eu  Jcr  the  Caufe  above  Eiven.  Port.  178.  Per  Brook.  C.J.  T.  Jones  2  jj.  "isnerevowa 
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■»a;.  h.  ?.Bro.  Senfe  they  conftrued  the  Minds  of  the  Makers  of  the  Statute,  out  of  mere  Neceffity  to  avoid  a 
&K. ie/f^f!' Mifchiefj  By  which  Cafes  before  recited  by  ma  it  appears,  that  fome  Things  are  for  Neceffity 's 
t.  72.  h.  s.  1.  salce  exempted  and  excepted  (by  Equity  of  Rearonj  out  of  the  prohibitory  Words  of  Statutes, 
Brudml Bra.  and  other  Things  which  are  not  remedied  by  the  Words  of  Statuses,  are  (by  Equity  of  Reafon) 
General  ifiue  taken  within  the  Purview  of  the  fame  Statutes.  And  if  any  Thing  (hall  be  in  any  Cafe  exemp- 
^a.VfiuL  3'  ted  out  of  the  Penalty  of  any  Statute,  we  (hall  here  be  aided  by^  Equity  of  Reafon,  notwith- 
^•^^H-ftanding  that  the  Words  of  the  Statute  had  been  againft  us,  (asi mrki wewate. they  ape  libtj  for  we 
^6/73.  Triaii  have  (hewn  the  Danger  of  the  Lives  of  thofe  who  were  in  the  Ship,  and  alfo  the  calling  of  the 
per  Pais  «o.     Woad  into  the  Sea  for  the  Sa 

Brown  s  Anai. 

i5.  Giib.  l.  of  Woad  came  by  meer  JNecemty 

to«i\i.&H.%l"s  being  ignorant  of  it  could  not  by  any  Poffibility  have  compounded  or  agreed  more  certain 


safety  of  their  Lives,  fo  that  the  Ignorance  of  the  Certainty  of  the 

Brown  s  Anai.     „„.        ,  ,  »  t         „,  *     ,     ,  ,1     ,  •        i        irt  i  c  rr   J    i  it-.  /      "*    lllv- 

fi  and  all  this  the  King  has  confeiied  by  the  Demurrer.     And  then 


1  i$.a.p:rRede.ly  for  the  Subfidy,  and  therefore  Reafon  will  fay  that  we  have  accomphfhed  the  Intent  of  the 
676R°pi.  1^677. Statute;  and  fo  it  feems  to  me  that  Judgment  is  to  be  given  againft  the  King. 
pi.  28.  seevm.  Harris  another  of  the  King's  Serjeants,  to  the  contrary  :  And  he  argued  to  the  fame  Effect  with 
fence  o'.  b"t.  the  King's  A  ttorney,  viz.  that  the  Evidence  which  proves  the  Agreement  upon' Condition  dees 
p  ft,»ua£er  tke  not  warrant  the  Iffue,  which  fnall  be  intended  a  general  Agreement.  a  As  if  the  Defendant  in 
b^Ro?.  Abr.  Trefpafs  pleads,  not  guilty,  and  gives  a  Licence  in  Evidence,  b  or  if  in  a  Formedon  in  Defcender 
676.  pi.  14.VU1.  upon  a  Gift  in  Frank-Marriage  the  Gift  is  traverfed,  and  a  Deed  is  fhewn  of  a  Gift  in  Frank- 


dene'ec.'  b!'pi.  Marriage,  the   Remainder  ever  in  Fee,  c  or,  upon  Traverfe  upon  a  Leafe  fcr  Years  alledged 

5.  for  this  is  no  without  Deed,  if  a  Deed  is  fhewn  in  Evidence,  this  Evidence  does  not  warrant  the  Iffue  ;  fo  here. 
m.nniage.raBro"  And  alfo  he  argued  that  the  Collector  of  the  Subfidy  had  no  Authority  to  give  any  one  Licenfe 
F"nBmN  rcSe  t0  Put  ^e  Merchandize  upon  Land,  the  Subfidy  not  being  paid  nor  agreed  for,  d  as  a  Bailiff  has 
^347'.  Co.  Lim  nothing  to  do  with  the  Debts  of  his  Mafter,  and  if  he  pay  them  he  fnall  not  be  allowed  for  it  in 
*I-b;>o!  his  Accompt,  without  Specialty  •,  but  if  he  pay  a  Quit-Rent  iffuing  out  of  the  Land,  he  fhall  be 
676.pL  14. vi'n.  allowed  for  it,  becaufe  the  Payment  of  this  belongs  to  his  Office  ;  and  fo  if  the  Collector  accept 
dence'e  b"'\    any  ot'ier  Agreement  than  is  intended  by  the  Statute,  this  fhall  not  aid  the  Party.     And  he  faid 

6,  Heath's  Max.  that  an  Agreement  upon  Condition  ought  to  be  fulfilled  before  it  fhall  be  pleaded.  As,  if  I  give 
I'l0,  H  all  the  Money  in  my  Purfe  to  J.  S.  he  may  not  have  an  Action  for  it,  except  he  alledge  the  Cer- 
14.  b.  per  Kdie.  tainty  of  it ;  fo  that  without  Certainty  the  Action  is  not  maintainable  ;  fo  is  it  in  the  Cafe  here  ; 
Bro.  Baiiy47.    for  which  Reafon  Judgment  is  to  be  given  for  the  Kino-. 
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Poft.  282.  And  afterwards  at  another  Term,  viz.  on  the  26th  Day  of  April  in  Eafter  Term  next  following. 

Ed^o7"™4'  'Pollard  Serjeant  argued  thus  to  the  contrary.  Firil  of  all  it  feems  to  me  very  neceffary  to  give  an 
e  contra  for  the  Anfwer  to  the  ejections  and  Arguments  made  and  alledged  laft  Term  againft  the  Defendant. 
^%n%^'6.  2.  And  one  of  the  principal  Arguments  and  Reafons  upon  which  they  chiefly  relied,  was,  that  the 
Fitz.  Record.  Agreement  generally  was  put  in  Iffue,  which  fhall  be  intended  the  molt  common  A oreement 
ri° Record.  4. Cl  an^  that  is,  a  general  Agreement,  and  the  Evidence  given  by  Wells  proves  a  fpecial  Aoree- 
Kitch.  464.  ment,  viz.  an  Agreement  upon  Condition,  which  is  of  another  Nature  than  the  Agreement  ten- 
•  KifciT.3^. '  dered  by  the  Iffue  ;  and  therefore  they  faid  the  Demurrer  hereupon  fhall  be  adjudged  for  the  Kino- 
Tr.PerPais3^3  and  the  Informer.  Sir,  as  to  this  I  anfwer,  that  by  the  Arguments  already  made  nothino-  has 
iT^.'  Plaintiff  been  put  in  Iffue,  but  whether  he  agreed  according  to  the  Statute.  And  in  this  Word  (agree) 
pleads  a  Leafe  every  Agreement  is  contained:  and  therefore  inafmuch  as  the  Agreement  upon  Condition  is 
iriEVidear,ce8alveS included  in  the  Words  of  the  Iffue,  viz.  in  this  Word  (Agreement)  it  is  fufneient  for  us  to  prove 
teafe  upon  Con- tne  Agreement  upon  Condition  •,  for  an  Agreement  upon  Condition  is  an  Agreement,  as  aFeoff- 
c'onditbn  per-  ment  upon  Condition  is  a  Feoffment.  e  And  therefore  in  36.  H>  6.  a  Man  brought  an  Action 
formed,itisgood,0f  Deb>r,  upon  a  Recognizance,  and  the  Defendant  pleaded,  nul  liel  Recognizance,  upon  which  thev 

ior  the  Evidence  V  O  »  .  r       ,  >  ,  &  •-    j     *        i     ,  "*^ 

proves  the  EfFea  were  at  llfue,  and  at  the  Day,  isc.  a  Recognizance  with  Condition  was  certined,  and  there  it  is 
oftheiflue.  soif(T.rons]y  debated  whether  or  no  he  had  failed  of  his  Record,  and  at  laft  with  great  Advice  it  was 

the  ifiue  be  or  3.  *— '  ■*  *-j 

Feoffment  abfo-  adjudged  that  the  Plaintiff  had  not  failed  of  his  Record,  but  had  proved  his  Iffue  fufficiently  *  ;  for 
Proof  beVt^a  ^le  Juftices  there  held,  that  a  Recognizance  upon  Condition  is  a  Recognizance.  E  So  here  the 
Feoffment  con-  Agreement  upon  Condition  is  an  Agreement,  and  therefore  the  Evidence  well  proves  the  Iffue. 
Ma°ns'<;Heath'S^ut  forasmuch  as  this  Point  is  all  one  with  the  principal  Matter,  I  fhall  argue  it  more  at  large 
g  Trbis  per  Pais  when  I  come  to  the  principal  Matrer.  And  what  I  have  hitherto  faid  has  been  upon  a  Suppofi- 
tit.7EvTdenctc.'  ll0n  chat  tne  ^ue  *s  as  '*  was  before  moved,  viz.  That  the  Agreement  generally  was  put  in 
b.  Pi.  7.  Heath's  Iffue.  But,  Sir,  I  deny  that 'the  Agreement  generally  is  put  in  Iffue,  but  the  fpecial  Agree- 
h*vin!  Abr.  tit. ment'  which  is  upon  Condition,  is  only  put  in  llfue.  For  in  the  Anfwer  the  Defendant  has  fhewn 
Trial  p.  pi.  23.  the  Tempeft,  and  the  calling  the  Woad  into  the  Sea,  and  all  the  Means  by  which  he  became 
i*T.3b.*Ed.  3.  ignorant  of  the  certain  Quantity  of  what  was  left  in  the  Ship,  and  alfo  he  has  fhewn  the  Entry  of 
s.b.M.  38.  2000  Kintals,  and  the  fpecial  Agreement  with  the  Collector  for  the  Remainder  now  in  Difpute, 
Per  Find',  m.  and  has  concluded,  Et  fuper  hoc  cum  prafato  Colletlore  concordavit  et  agreavit,  in  which  Cafe,  fas 
39.  Ed.  3. 31.  ^  feems  to  me)  although  he  has  concluded  with  the  Conclufion  yz//><?r  hoc,  ut  fupra,  yet  the  Ifiue 
m.°4o.eV.  3?'  is  not  general,  as  it  fhould  be  if  the  Matter  before  the  Conclufion  had  been  omitted,  but  the  fpe- 
|9-  p1-  l8-  pj4?>  cial  Matter  fhall  remain,  and  the  fuper  hoc  fhall  have  relation  to  it;  fo  that  the  Iffue  fhall  be  up- 
Trais'i6.-4g.  '  on  the  fpecial  Matter,  for  that  is  the  Subftance  and  Foundation  of  the  Conclufion,  which  the 
tz'-Ed'7' %.  Conclufion  fha'l  not  avoid,  but  inafmuch  as  it  is  in  the  Affirmative,  as  the  Conclufion  is,  and 
a.  i.Roi.  Abr.  is  agreeable  with  the  Conclufion,  the  fpecial  Matter  and  the  Conclufion  fhall  remain  together, 
2.5RoLAbr.1-  as  °^eentire  Matter  and  Subftance  of  the  Iffue.  h  And  therefore  in  Affize  of  Mortdanceftor^ 
SS6.  pi.  22.  the  i  enant  pleads  fpecial  Baftardy  in  the  Demandant,  he  ought  to  plead  it  certainly,  as  to  fay, 
Co.C£tr.374.ba.  t'iat  t'"ls  Demandant  was  begotten  between  J.  S.  and  Alice  G.  and  born  before  Efpoufals,  and  af- 
Hard.  63.  terwards  Efpoufals  were  had  between  them,  and  he  ought  ro  conclude,  and  fo  a  Btftard;  now  this 
lr9?A^'?iCondu[lon  has  not  avoided  the  fpecial  Matter  before,  for  if  fo,  then  the  Iffue  fhall  be  Baftard 
59.  o. Bemjf..  generally  •,  and  if  fo,  it  fhall  be  !  tried  by  the  Bifhop,  and  if  fo,  the  Bifhop  will  certify  him  mutter, 
III'.  Trfa'sper  ^or  ^ucn  a  Baftard  is  mulier  in  the  fpiritual  Law  ;  but  fuch  Matter  fhall  be  tried  by  the  Affize, 

Pais  8.  (as 
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(as   in  many  Books  it  is  adjudged)  ergo  the  Conclufion  has  not  avoided  the  fpecial  Matter,  but 
the  fame  remains^,  and  the  I  flue  is  taken  upon  it;     a  So  in  a  For  me  don  in  Dclcender  if  the  Tenant "  &  3.  h.  7, 5, 
traverfes  the  Gift,  and  the  Demandant  by  way  of  Replication   maintains   the  Gift  with  a  Reco- 
very in  Value  by  Reafon  of  a  Warranty,  he  ought  to  conclude,  et  iffint  dona  ;  now  if  the  Conclu- 
fion has  avoided  the  fpecial  Matter  before  alledged,  then  the  Tenant  ought  to  traverfe  the  Con- 
clufion only,  that  is,  the  Gift,  which  is  a  Matter  in  Fact,  and  (hall  be   tried  per  Pais ;'  but  the 
Cafe  is  not  fo,  for  he  ought  to  anfwer  to  the  Recovery  in  Value,  and  that  fhall  be  tried  by  the  Re- 
cord;  which  proves  that  the  fpecial  Matter  before  the  Conclufion  fhall  remain*     b  And  fo  in  Af- ^  M^u\J' 
fize  if  the  Plaintiff  makes  himfelf  a  Title  and  concludes,    and  fo  he  was  feized  until  by  the  ton.  Fit*;  iffue. 
Defendant  diffeized,  now  if  the  Conclufion  has  avoided  the  fpecial  Matter  before,  then  it  follows  9Ia 
th.^t  the  Defendant  may  not  anfwer  to  the  Title,  but  the  Law  is,  that  he  ought  to  anfwer  to  the 
Title,  and  traverfe  it;  by  which  it  is  proved,  that  the  Conclufion  has  not  avoided  the  fpecial  Mat- 
ter before ;  and  in  all  thefe  Cafes  the  Matter  before  the  Conclufion  and  the  Conclufion  are  in  the 
affirmative.     But  in  Debt,  if  the  Defendant  pleads  Payment,  and  fo  he  owes  him  nothing  •  or 
in  Trefpafs  for  Goods  taken,  if  the  Defendant  pleads  a  Gift  of  them,  and  fo  not  guilty j  in  thefe 
Cafes  the  Conclufion  has  avoided  the  fpecial  Matter,  and  the  Conclufion  only  ought  to  be  traverf- 
ed,  and  not  the  Matter  before,  for  the  Conclufion  is  a  Traverfe  of  the  Action,  and   the  Matter 
before  the  Conclufion  is  in  the  affirmative,  and  the  Conclufion  in  the  negative,  which  has  avoid- 
ed the  Matter  before.     But  in  our  principal  Cafe,  and  in  the  other  Cafes  before,  the  Matter  pre- 
cedent and  the  Conclufion  are  in  the  *  affirmative,  which  may  well  (land  together  as  one  entire  Sub-  *  seeCo.  Litt* 
ftance  of  the  Iffue  ;  and  therefore  the  fpecial  Agreement  is  put  in  Iffue,  and  then  the  Evidence  3°3-  im- 
proving it  is  purfuant  enough.     Another  Objection  was  made  the  laft  Term,  viz.  that  the  Agree- 
ment was  not  good  and  perfect-,  becaufe  it  was  not  concluded  and  agreed  what  Perfon  mould  weigh 
the  Woad,  and  therefore  the  Agreement  was  imperfect  to  reduce  the  Value  of  the  Subfidy  to  a 
Certainty,  and  without  the  Certainty  being  known,  the  King  cannot,  be  fatisfied,  nor  have  any 
Action  for  it,  6JV.     And  as  to  that,  itfeems  to  me  that  the  Perfon  who  fhall  weigh  it  is  certain 
enough,  and  as  certain  as  if  he  had  been  appointed  by  exprefs  Words  ;  and  that  is,  the  Collector 
of  the  Subfidy,  and  in  Right  of  the  King  he  may  juftify  doing  the  fame.     And   therefore  I   take e  ^ulha' 
this  to  be  a  Principle,  that  when  it  is  agreed  between  any  Perfons  that  a  principal  Thing  fiba'II  tie  z!  Finch.' 61. 
done  or  had,   and  before  it  may  be  done  or  had,   there  is  another  Thing  firft  to  be  done,   and  it  is  Noys  Max.  14. 
not  certainly  agreed  who  fhall  do  the  faid  other  Thing,  there  the  Law  appoints  c  him  that  has  the  2. Lm**.  * 
greateft  Knowledge  and  Skill  to  do  the  faid  other  Thing.     d  And  therefore  in  9.  Ed.  4.  in  DebtPerk-  §#*■ 
upon  an  Obligation,  the  Defendant  pleaded  a  Defeazance,  which  was  that  the  great  Bell  of  Mil-  a.  %&, ^bt4' 
denhall  mould  be  carried  to  the  Houfe  of  the  Defendant  in  Norwich,  and  there  mould  be  weighed  87.  Bro.condi- 
and  put  in  the  Fire,  and  that  if  the  Defendant  made  a  Tenor  of  it  to  agree  in  Tune  and  Sound  Jjfilch.  44. 
with  the  other  Bells  of  Mildenhall,  that  then  the  Obligation  mould  be  void  ;  and  the  Defendant  faid  2-  Finch- 6l- 
that  the  Bell  was  not  weighed,  Judgment  fi  attio  ;  and  if  this  was  a  good  Plea,  was  the  Queftion  ;  465.°pi.  3S£ 
For  the  principal  Point  was,' that  the  Defendant  fhould  make  the  Bell  to  agree  with  the  other  Bells,  ^°Ph-  w-f* 
and  before  that  could  be  done,  the  weighing  of  the  Bell  was  neceffary,  in  order  that  the  Weight  i.KoU&eli'ii, 
and  Quantity  of  it  might  be  known,  for  without  that  he  could  not  make  the  Bell  to  agree  with  the 
others  :  and  the  putting  the  Bell  into  the  Fire  to  melt   it  was  alfo  neceffary,  and  who  fhould 
weigh  and  put  it  into  the  Fire  was  not  expreffed  in  the  Defeafance,  fo  that  there  it  falls  to  the 
Conftruction  of  Law  who  ought  to  do  it ;  and  it  is  there  clearly  held  that  the  Defendant  ought  to 
do  it,  and  that  the  Plea,  lit  fupra,  was  not  good  ;  for  upon  the  Matter  it  appeared  that  the  De- 
fendant was  a  Brazier,  and  it  belongs  to  his  Office  to  weigh  and  put  the  Bells  into  the  Fire,  and 
therefore  the  Law  appoints  him  to  do  it.     e  And  in  the  fame  Cafe  it  is  alfo  held  for  Law,  that  if*  p^.  §7g£. 
a  Taylor  is  bound  in  an  Obligation  upon  Condition  indorfed,  that  the  Obligee  fhall  bring  to  his  i.Finch.44. 
Shop  three  Yards  of  Cloth,  which  fhall  be  there  cut  out,  and  then  if  the  Obligor  make  the  Ob-  see  vin.Abr. 
ligee  a  Gown  of  it,   that  the  Obligation  fhall   lofe  its  Force,  in  fuch  Cafe  the  Obligor,  viz.  thetk  condition  a, 
Taylor,  is  bound  to  cut  it  out,  for  the  principal  Point  is  the  making  of  the  Gown,  and  before  'p' 32, 
that  can  be  done,  it  muft  of  Neceffity  be  cut  out,  and  who  fhall  do  this  is  not  expreffed,  and 
therefore  the  Law  appoints  the  Taylor  to  do  it,  becaufe  he  has  the  greateft  Knowledge  and  Skill 
to  do  it,  and  it  belongs  to  his  Bufinefs.     f  So  in  our  principal  Cafe  it  is  certainly  concluded  and  f  t.  Finch. 44, 
agreed  that  the  Collector  on  Behalf  of  the  King  fhall  have  the  Subfidy,  and  this  is  the  principal  a.  Fineh»B« 
Thing,  and  before  this  can  be  had  there  is  another  Thing  to  be  done,  viz.  the  weighing  it  to  try 
the  Certainty  of  it,  for  without  the  Certainty  be  known  the  King  cannot  be  fatisfied,  and  who 
fhall  weigh  it  was  not  concluded  and  expreffqd,  and  therefore  the  Law  fhall  appoint  the  Collector 
'to  do  it,  becaufe  it  belongs   to   his   Office;  for  as   properly  as  it  belongs  to  the    Office  of  a 
B.azier  in  the  other  Cafe  to  weigh  the  Bell  and  put  it  in  the  Fire,  or  to  the  Office  of  a  Taylor  to 
cut  out  the  Cloth,  fo  properly  does  it  belong  to  the  Office  of  the  Collector  to  weigh  the  Thing  for 
which  the  Subfidy  fhall  be  paid,  for  without  weighing  it  he  cannot  come  to  the  Knowledge  of  the 
Value  of  the  Subfidy  in  this  Cafe,  and  in  many  other  Sorts  and  Kinds  of  Merchandize:  and  for 
this  Reafon  it  belongs  to  the  Office  of  Collector  to  have  a  Beam,  and  to  weigh  the  Merchandizes, 
as  the  Means  to  come  at  the  Knowledge  of  the  Certainty  of  the  Subfidy,  and  it  is  an  Incident  to  e U  i.R.i. 
his  Office,  and  therefore  the  Law  appoints  the  Collector  here  to  weigh  it,  which  is  as  certain  in  BeUew'sc.^e.' 
Law  as  if  it  had  been  concluded  by  exprefs  Words ;  and  fo  the   Agreement  is  perfect  notwith-  Temp.  Ed-  »• 
Handing  this  Exception.     And  if  Fogoffa  fhould  bring  an  Action  of  Trefpafs  againfl  the  Collector  ^fZTivm- 
for  meddling  with  the]  Woad  when  he  weighs  it,  the  Collector  might  well  juftify  it.     B  For  in  ciPle-  Hob-  234< 
2.  Rich.  2.  in  Trefpafs,  it  is  held  as  a  Maxim,  that  if  a  Man  has  an  Intereft  in  any  Thing  by  the  j.°Ro'i.3ibr.  55. 
Grant  or  Affent  of  another,  and  the  Party  that  has  fuch  Intereft  cannot  have  the  principal  Thing  p1-*-"-0"'*1' 
without  doing  another  Thing,  there  he  may  do  the  faid  other  Thing,    and  juftify  the    fame,  cro.  j°c.Zj7o. 

becaufe  p1'0- 
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»  Perk.  ^  no.  becaufe  it  is  the  Means  to  come  to  his  Profit  5  for  there  it  is  held,  a  that  if  one  grants  to  me 
*'  Finch'  V'  Z^  ms  Trees  growing  i°  his  Wood,  I  may  cut  them  down  and  carry  them  through  his  Land,  and 
Hob'."^.  S'  although  his  Grafs  be  trodden  down  with  the  Carriage  of  them,  he  fhall  not  have  a  Writ  of  Tref- 
a{  *f-  g.br,^°'  pafs  for  it;  for  Trees  are  fuch  Things  that  they  muft  either  be  carried  with  Carts,  or  the  Party 
Pi!  iifaidto.be  cannot  have  them*  nor  make  any  Profit  of  them.  But  the  principal  Cafe  there  was,  that  one  fold 
^judged^r c*r.  all  hig  pjfhes  \n  his  Pond,  and  the  Vendee  dug  a  Trench,  fo  that  the  Water  might  run  out,  and 
Stttieifsc'ak.  by  that  Means  he  might  take  the  Fifhes,  and  the  Vendor  brought  a  Writ  of  Trefpafs  a»ainft  him 
Godb.^.V-'  f°r  d'gg'ing  tne  fame,  and  there  it  was  awarded  that  he  fhould  recover,  b  becaufe  the  Vendee  might 
guendo.  J  take  the  Fifhes  by  Nets  or  other  Engines ;  but  if  there  had  been  no  other  Means  to  take  them 
b  s  p  ad'ud  ed lt  ^  Deen  otnerwife,  as  it  is  there  held.  And  for  the  coming  to  the  Banks  to  Fifh,  he  may  well 
T.7.R.  z.stat  juftify  that*  for  without  that  he  cannot  take  them  by  any  Means.  So  that  a  Man  may  always 
53mBliiew'f"  J^fy  theneceffary  Circumftances,  where  he  has  a  Title  to  the  principal  Thing..  So  here  the 
c."3c4-  Collector,  in  the  Behalf  of  the  King,  hath  a  Title  to   the  Subfidy,  which  he  cannot  have,  nor 

TfiL.Vbnoo.  any  Action  for  it  before  the  Certainty  be  known,  and  the  Weighing  it  is  the  Means  to  come  to 
pi.  15. 1.  Finch,  the  Certainty  of  it,  which  he  may  do,  and  fhall  not  bepunifhed  for  meddling  with  the  Woad  for 
Hob*^11'63' fuch  Caufeor  Purpofe,  but  may  welljuftify  the  fame.     And  fo  it  feems  to  me  that  the  Collector 
1.  Browni.  224.  ought  to  do  it,  and  mayjuftify  it,  and  therefore  the  Agreement  is  perfect,  notwithftandingthis  Ex- 
g&fdl.Sl'  ar'    ception.     Another  Exception  was  taken  the  other  Term,  that  the  Agreement  fhould  be  judged 
imperfect,  becaufe  the  Certainty  of  the  Time  for  the  Weighing  of  it  was  not  limited  and  appointed 
upon  the  Agreement.     c  And  as  to  this,  it  feems  to  me  clear  enough  that  the  Collector  of  the  Sub- 
«^m6.  ^"i.  tidy  may  weigh  it  when  he  pleafes,  for  the  Agreement  was,  that  when  it  fhould  be  weighed,  that 
then  he  fhould  pay  according  to  the  Rate,  which  in  Conftruction  of  Law  is  as  much  as  if  it  had 
been  agreed,  that  when  the  Collector  would  weigh  it,  then  he  fhould  prefently  pay  for  the  fame, 
in  which  Cafe  the  Time  is  referred  to  the  Will  of  the  Collector.     And  fo  in  all  like  CaTes,  where 
it  is  agreed  that  one  fhall  have  Benefit  upon  an  Act  firft  to  be  done  by  him,  2nd  no  Time 
Hittiet.  §  337.  is  limited  when  it  fhall  be  done,  the  Law  faith  it  fhall  be  done  at  his  Will.     d  As  if  a  Man 
,,6ngpiM3j.'ieg' makes  a  Feoffment  in  Mortgage^  upon  Condition  that  if  he  pay  to  the  Mortgagee  20/.  that 
%.  Anderf.  73.    then  he  fhall  re-enter ;  inafmuch  as  no  Day  of  Payment  is  limited,  the  Mortgagor  may  pay 
cr^zfrw  ic  when  he  pleafes ;  for  he  he  is  to  have  the  Benefit,  viz.  his  Land  again.     So  if  one  grants 
Abr.  6S.  Pi.  s.  to  another  that  when  he  has  married  his  Daughter  he  will  give  him  20  /.  in  this  Cafe  inafmuch 
,Bac'Abr'425'as  no  Time  is  limited  when  he  fhall  marry  her,  he  may  marry  her  when  he  pleafes ;  fo  that 
the  Time  is  referred  to  his  Will,  who  is  the  Agent*  dnd  who  fhall   take  Benefit  by  the  Mar- 
riage.    So  in  the  principal  Cafe,  inafmuch  as  the  Payment  fhall  be  made  to  the  Collector  up- 
on the  weighing,  and  no  Time  is  limited  for  the  weighing,  the  Law  refers  the  Time  thereof 
to  the  Will  and  Pleafure  of  the  Collector ;  and  fo  the  Agreement  is  good  and  perfect  notwith- 
ftanding  the  faid  Exception.     And  if  the  Law  be  fo,  viz.  that  the  Collector  in  Right  of  the 
King  ought  to  weigh  it,  and  at  what  Time  he   pleafes,  and  may  juftify  the  fame,  then  that 
which  is  faid,  that  the  King  is  not  fure  of  any  Recompence  nor  Action,  is  not  true,-  for  the 
Collector  may  weigh  it,  and  thereby  know  the  Certainty  of  the  Subfidy,  upon  which  an  Action 
fhall  accrue  to  the  King;  fo  that  if  the  King  fhall  be  without  Action,  it  is  the  Folly   of  his 
Collector,  and  fo  the  Folly  of  the  King  to  have  fuch  a  Collector.     And  as  to  what  was  faid  the 
other  Term,  that  when  Contracts  or  Agreements  conditional  are  made,  they  fhall  not  be  deemed 
of  any  Effect  before  they  have  their  Perfection  and  be  fully  accomplished,  and  therefore  here  this 
Agreement  which  is  conditional,  (although  it  fhall  be  faid  good  after  the  Performance  of  the  Con- 
dition) yet  now  inafmuch  as  the  Seizure  was  before  the  Performance,  viz.  the  Woad  weighed,  it 
fhall  be  void  ab  initio,  becaufe  the  Sum  of  the  Subfidy  is  not  certain,  and  for  this  Incertainty  the 
Agreement  is  void  ab  initio :  Sir,  as  to  this  I  anfwer,  that  he  who  made  this  Objection  affirmed: 
by  the  very  Objection  that  the  Agreement  was  good  at  the  Beginning :  and  he  affirmed  alfo  by 
the  Objection  that  the  firft  putting  of  the  Woad  upon  the  Land,  viz.  the  landing,  was  lawful 
and  without  Caufe  of  Forfeiture,  but  the  Non-performance  of  the  Circumftances  afterwards  de- 
feated it,  by  that  Relation.    And  if  the  Non- performance  of  the  Circumftance  is  the  Caufe  of  For- 
feiture, then  I  fay,  that  this  ought  to  have  been  fhewn  by  the  Kingy  which  does  not  now  appear. 
But  nothing  is  alledged  in  the  Information  to  be  the  Caufe  of  Forfeiture  but  the  landing  without 
Payment  or  Agreement.     And  then  by  way  of  Anfwer  we  have  alledged  an  Agreement  before  the 
.  landing,  e  whereupon  the  Plaintiff  by  way  of  Replication  ought  to  have  alledged  fome  Default  in 

reg.  1*5*.  pi"'.  us»  which  fhould  make  the  Agreement  void  ab  initio,  which  is  not  now  difclofed,  and  fo  it  does 
not  appear,  and  We  have  alledged  enough  for  ourfelves :  and  that  which  makes  agarnff.  us  we 
fhall  not  be  compelled  by  Law  to  fhew^  but  it  ought  to  come  in  on  the  contrary  Part,  fo  that  if 
the  Default  of  us  in  the  Non-performance  of  the  Condition  fhall  make  the  Agreement  void  ab  i- 
i  m.  13.  h.  7.  nitio,  it  ought  to  be  alledged  on  the  other  Side.  f  As  if  a  Sheriff  takes  one  by  Force  ofzCapiasj 
%  18  a"  p.  II."  now  he  does  well*  but  if  he  returns  non  eft  inventus,  he  fhall  be  a  Trefpaffor  ab  initio.  And 
h.  4.58.3.  in  fuch  Cafe,  in  falfe  Imprifonment  brought  againft  him,  it  is  fufficient  for  him  to  alledge  that  he 
hT^V  a.  p" ' was  Sheriff,  and  that  the  Capias  came  to  him  and  he  took  him  and  imprifoned  him  by  Force 
Cone/more.  thereof,  Judgment  ft  attio  :  and  there  the  Plaintiff  ought  to  alledge  the  falfe  Return  of  the 
|o3:°pi.  19.'  Writ,  for  this  makes  for  the  Plaintiff,  inafmuch  as  it  makes  the  Defendant  a  Trefpaffor  ab 
there  mifprinted  initio.  So  here  the  Default  in  us,  which  fhould  make  the  Agreement  void  ab  initio,  ought 
729.  pT. ' i>r'  t0  have  been  fhewn  and  alledged  by  the  Plaintiff,  wherefore  inafmach  as  it  is  not  fo  alledged, 
p^ct 591'  "°  ^uc^  default  fhall  be  intended.  And  all  this  I  have  faid  upon  a  Suppofition,  viz.  that  the 
12' Mod.  3,11.  Law  will  have  the  Defendant  to  weigh  it,  and  that  its  not  being  weighed  fhall  be  his  Default.  But 
Steward*. Ffyd.  As  1  faid  before,  the  not-weighing  of  it  is  referred  by  the  Law  to  the  Collector  in  the  King'*  Behalf, 

who 
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who  was  then  fole  Party,  a  and  therefore  the  not  weighing  of  it  in  Default  of  the  Collector  fhall3  wing. Max. 
not  make  the  Agreement  void  ab  initio  to  our  Prejudice,  which  before  was  good.     Then  as  to  thereg' I47* p " 3  ' 
principal  Matter,  it  is  to  be,  feen  whether  the  Agreement  here  be  warranted  by  the  Statute  which 
faith,  the  Collector  not  agreed  with,  &c.    And  as  it  feems  to  me,  it  is  warranted  by  the  Statute  ; 
and  this  I  fhall  prove  by  the  Definition  of  the  Word,  by  the  Rules  of  the  common  Law  in  the 
Conftru&ion  of  Statutes,  and  by  the  Intent  of  the  Makers  of  the  faid  Statute.     And  firft  as  to  the 
Definition  of  the  Word  (Agreement)  it  feems  to  me  that  aggreamentum  is  a  Word  compounded  of 
two  Words,  viz.  b  of  aggregatio  and  mentium,  fo  that  aggreamentum  eft  aggregatio  mentium  in  re  alt-  b  Hill  29.  Geo. 
qua  facia  vel  faciendd.     And  fo  by  the  Contraction  of  the  two  Words,  and  by  the  fhort  Pronun-  ^cw.^p*/' 
ciation  of  them  they  are  made  one  Word,  viz.  aggreamentum,  which  is  no  other  than  an  Union,  Nam  arguendo. 
Collection,  Copulation,  and  Conjunction  of  two  or  more  Minds  in  any  Thing  done  or  to  be  done.  ^e™^!^L. 
And  then  the  Statute  which  faith,  the  Collector  not  agreed  with,  is  as  much  as  to  fay,  that  if  the 
Minds  of  the  Collector  and  the  Party  are  not  united,  collected,  coupled,  and  joined  together  about 
the  Subfidy,  that  then  the  Goods  fhall  be  forfeited,  and  otherwife  not ;  but  here  the  Minds  of 
the  Collector  and  the  Party  are  united,  collected,  coupled,    and  joined  together  about  the  Sub- 
fidy, viz.  that   the  King  fhall  have  according  to  the  Rate  of  12  d.  for  every  20  s.  after    the 
Woad  is  weighed,  which  is  as  much  as  to  fay,  after  that  the  Collector  will  weigh  it-,  and  this  was 
before  the  landing  of  it,  whereupon  I  conclude,  ergo  the  Goods  are  not  forfeited.     And  although 
the  Certainty  of  the  Subfidy  is  not  known   at  firft,  yet  this  is  no  Matter,  for  it  is  an  Agreement, 
for  in  this  Word  (Agreement)  every  Agreement  is  included,  and  there  are  divers  Agreements  in- 
certain  at  the  Beginning  which  fhall  be  adjudged   good.     c  As  in  the  Cafe  where  I   fell  all    my  c  Ante  6.  per 
Corn  for  12  d.  per  Bulhel,  here  notwithftanding  the  Incertainty  of  the  Quantity  of  the  Corn,  and  c^^- 
the  Incertainty  of  the  Sum  for  it,  yet  the  Agreement  is  good.     d  So  where  one  leafes  his  Clofc  Ante  6.  Per 
rendering  1  2  d'.  Rent  for  every  Acre,  notwithftanding  the  Incertainty  of  the  Rent,  yet  it  is  a  good  GawdJ- 
Refervation  and  Agreement.     e  So  where  a  Man  grants  to  one  a  Robe  or  20  s.  &c.  the  Grant  is*  A"te  '?•  p'y 
good  notwithftanding  the  Incertainty.     And  fo  in  all  the  Cafes  put  by  Mafter  Brook^  becaufeEa. 4, 36!iv 
there  is  a  Means  to  reduce  the  fame  to  Certainty,  which  being  done,  there  is  Remedy  enough  to  pe'^'""'  Fgr20" 
come  at  the  principal  Matter  upon  which  the  Agreement  is  made.     f  So  in  the  principal  Cafe,  D.bt  n3. 
after  it  is  weighed  the  Certainty  will  appear,  which  being  known,  the  King  may   have  his  Reme-  jS'^jjj/'J'o 
dy  for  it,  fo  that   none  can  deny  the  Agreement  to  be  good.     And  thus  it  is  proved  by  the  De-  Co.Litt.  145. a.- 
finition  of  the  Word.     And  further  I  faid  that  the  Rules  of  the   common  Law  hitherto  ufed  in  [™["*iM\x' 
the  Conftrudion  of  Statutes  prove  that  we  have  fatisfied  the  Statute  ;  for  whereas  it  has  been  faid,"2  ' 
that  although  the  Statute  is  general,  viz.  the  Collector  not  agreed  with,  &c.  and  altho'  the  fpecial 
Agreement  is  an  Agreement,  yet  that  it  is  to  be  conftrued  the  beft  for  the  King,  and  that  Conftruc- 
tion  fhall  be  of  an  Agreement  certain  ;  Sir,  I  fay  that  the  Rules  of  the    Common  Law  forbid 
this,  for  there  is  a  Principle  in  the  Common  Law,  that  penal  Statutes  fhall  be  taken  ftrictly,  and 
not  extended  by  Equity  to  the  Prejudice  of  them  upon  whom  the  Penalty  is  inflicted.     g  And  by  s  w;ng.  Max.. 
like  Reafon  the  Words  of  penal  Statutes  fhall  not  be  conftrued  to  the  Prejudice  of  them  uponreg' l8j' p1' IO* 
whom  the  Penalty  is  inflicted.     And  here  none  will  fay  but  that  this  Statute  is  penal,  inafmuch 
as  it  makes  a  Forfeiture  of  the  Goods  of  every  Subject,  and  fo  gives  Prejudice   to   every  Perfon, 
and  Benefit  to  none  but  the   King.     And  then  inafmuch  as  the  Statute  is  penal,    it  cannot  be  faid 
that  the  Agreement  intended  by  the  Statute  is   an  Agreement  certain,  for  he  that  fays   fo  puts  a 
Glofs  upon  the  Text,  and  wrefts  the  Words  to  a  Kind  of  Intent  and  Equity,  and  to  more  than  an 
Equity,  for  it  is  a  Denial  of  the  Text,  which  is  meerly  contrary  to  the  Rules  of  the  Common 
Law  ufed  in  the  Conftruction  of  penal  Statutes,  which  fhall  be  taken  favourably  for  them  upon 
whom  the  Penalty  is  inflicted.    Wherefore  inafmuch  as  it  cannot  be  faid  but  that  our  fpecial  Agree- 
ment is  an  Agreement,  and  fo  within  the  Words  of  the  Statute,  it  cannot  be  reafonably  faid  but 
that  we  have  fatisfied  the  Statute  ;  for  the  Rules  of  the  Common  Law  will  not  fuffer  the  general 
Words  to  be  abridged  and  reftrained  to  the  Prejudice  of  him  upon  whom  the  Penalty  is  inflicted, 
but,  on  the  contrary,  we  fee  many  Cafes  where  the  general  Words  of  Statutes  fhall  be  reftrained 
and  abridged  for  the  Benefit  of  him  upon  whom  the  Penalty  is  inflicted.    And  therefore  the  Statute  N^by  the 47' 
of  Weftminfter  2.  Cap.  40.  h  fays,  that  where  the  Hufband  aliens  the  Land  of  his  Wife,  It  is  agreed  3*-  H-  »  «p: 
that  the  Suit  of  the  Woman,  after   the  Death  of  her  Hufband,  fhall  not  be  delayed  for  the  Nonage  qf^fnto  the7 ' 
the  Heir  that   ought  to  warrantife,  &c.  which  Statute  is   general,  viz.  for  the  Nonage  of  the  Heir,  wife  or  her  heir 
tsV.  and  does  not  fay  the  Heir  of  the  Hufband,  nor  the  Heir  of  a   Stranger,  but  only  for  the  tion  by  the  Huf- 
Nonage  of  the  Heir,  &c.  which  Word  (Heir)  is  general,  and  includes  every  Heir-,  '  but  yet  inband- 
18.  Ed.  4.  in  a  Cut  in  vita  brought  by  the  Wife  in  fuch  Cafe,  the  Tenant  vouched  one  who  vouched 
over  an  ■Heir  within  Age,  who  was  not  Heir  of  the  Hufband,  and  there  it  is  adjudged  that  for  l6.  bro'.AgeAj. 
his  Nonage  the  Parol  fhould  demur,  becaufe  the  faid  Statute  is  penal  to  the  Voucher,  and  the  16.  Ed.  3.fuz. 
general  Words,  viz.  for  the  Nonage  of  the  Heir,  are  reftrained  and  abridged,  and  ftraitned  from  3  °\qj7. Ed.  *.' 
their  Generality  to  the  Heir  of  the  Hufband  only.     So  that  there  it  is  holden,  in  favour  of  him*'j.tz-  ib-  '39- 
upon  whom   the  Penalty  is  inflicted,  that  the  general  Words  fhall  be  reduced  to  a  fpecial  Senfe,  z.'inft!^!' 
viz.  to  the  Heir  of  the  Hufband  only.     So  the  Statute  of  Weftminfter  2.  Cap.  \\.  is,  that  if  the£-^o°-  5°-  a- 
Accountants   be   found    in   Arrears  before  Auditors,  their  Bodies  fhall  be  arrefted,  and  by  the  Tef-  2..  Leon."  i4s. 
timony  of  the  Auditors  of  the  fame  Account  fhall  be  fent  and  dslivered  unto  the  next  Goal  of  the  King's 
in  thofe  Parts,  until,  &c     Which  Statute  is  general,  that  they  fhall  be  impnfoned  by  the  Audi  \  {^b"'6' 
tors,  and  does  not  fay  at  what  Time,  fo  that  by  the  Letter  of  the  Statute  the  Auditors  may  im-  Ere  Account. 
prifon  the  Accountants  when  they  pleafe  after  their  Accompts.     k  But  yet  in  27.  H.  6.  in  Debt*'^"'  'f  E*~ 
upon  Arrears  of  Account  it  is  adjudged,   that  if  the  Auditors  do  not  commit  the  Accountant  to  Faux  imr/ifon. 
Prifon  prelently  after  the  Account,  that  they  may  not  commit  him  at  all  to  Prifon  ;  for  the  S,ta-  \*'q0'  f^.\  f1' 
tute  is  penal  to  him  that  fhall  be  imprifoned.     And  therefore  the  Generality  of  the  Time  (hall  be' a.  Brownl.  26S. 


reftrained  fpecially,  for  the  Benefit  of  him  upon  whom  the  Penalty  is  inflicted,  but  not  on  the  con- w^  m^;9;, 


F  traiy  »si.  fi. 


reg. 


aggasjgaaaaaaa ~^ :-;.  •;■•■■  ,■'.*' - sa  ■■ ! i — I ^-— s —  ••?v/-;t    ■      1 84P-V— if- __ u— -       ,,. .  . 

1 8  Eafter  Term.   4  Edw.  6.  in  Cam.  Scacc. 

trary,  for  the  Generality  of  the  Words  (hall  never  be  reft  rained  arid  abridged  to  the  Difad  vantage 
and  Prejudice  of  him  upon  whom  the  Penalty  is  inflicted,  for  this  is  entirely  contrary  to  the  Or- 
der and  Rule  of  the  Common  Law  ;  from  whence  it  follows,  that  the  Agreement  here  is  warranted 
I     .        .      by  the  Rule  of  the  Common  Law  ufed  in  the  ConftrucYton  of  Statutes.     And  further  I  apprehend 
ieg.  j^'pi.'iSi  that  the  Intent  of  the  Makers  of  the  Statute  approves  the  faid  Agreement.     a  For  the  Scope  and 
End  of  every  Matter  is  principally  to  be  confidered  -,  and  if  the  Scope  and  End  of  the  Matter  be 
fatisfied,  then  is  the  Matter  itielf  and  the  Intent  thereof  alfo  accomplished.     And  here  the  Sub- 
ftance  and  End  of  the  faid  Statute,  and  the  Intent  of  the  Makers  thereof  was,  that  the  Kingfhojld 
have  the  Subfidy  ;  and  this  only  was  the  Scope  and  Sum  of  the  faid  Statute,  and  of  the  Intent  of 
the  Makers  thereof ;  and  if  the  Agreement  here  is  fufficient  to  give  the  Subfidy,  and  to  make  the 
King  allured  thereof,  then  it  follows  that  the  Statute,  and  the  Intent  of  the  Makers  thereof  is  per- 
formed and  fatisfied.     And  that  this  is  fo,  I  have  proved  before,  for  the  Agreement  warrants  and 
authorifes  the  King  to  weigh  the  Woad,  by  his  Collector,  at  what  Time  he  pleafes,  and  when  that 
is  done,  the  King  has  Title  of  Action,  and  fo  has  an  Affufance  of  the  Subfidy.     So  that  the  Surety 
is  referred  to  the  Will  of  the  King,  for  he  may  have  it  when  he  pleafes  ;  whence  it  follows,  that 
the  Sum,  Effect  j  and  End  of  the  Statute;  and  of  the  Intent  of  the  Makers  of  the  Statute  is  obferved 
and  fatisfied.     And  if  at  the  Time  of  the  making  the  Statute  the  Queftion  had  been  afked  of 
the  Makers  thereof,  whether  their  Intents  in  the  Cafe  here  were  to  enforce  the  Party  to  weigh  the 
Woad  in  the  Ship,  or  to  forfeit  it  if  he  put  it  upon  the  Land  to  weigh  it  in  order  to  try  the  certain 
Quantity*  they  would  have  laughed  at  the  Queftion,  inafmuch  as  fuch  weighing  is  the  fnre  Means 
to  try  the  Truth  of  the  Subfidy  in  all  fuch  Merchandizes ;   and  by  th  s  Way  their  Intent  (hall  be 
moil  fully  performed  and  accomplished,  feeing  the  King  cannot  be  deceived,  but  fhall  be  fully 
apprized  of  the  true  Value  of  the  Subfidy  by  fuch  Means.     And  (o  the  Intent  of  the  Makers  of 
the  Statute  warrants  the  faid  Agreement.  Alio  there  is  another  Reafon  which  proves  their  Intent  to5 
2.  *'«£  ift!1"    De  fuch,  and  that  is,  the  common  Ufage  in  former  Times,  for  all  Statures  before  then  made,  which 
wing.  Max.      grant  any  Subfidies,  have  had  the  very  fame  Words  which  this  Statute  hath,  viz.  the  Colleger  not 
Hob.\ 6. P ' 34 'agreed with,  &c.     And  in  fuch  Cafes  where  the  Party  did  not  know  the  Certainty  of  it,  it  was 
«zi.  Afs   1  s  always  ufual  former  Times  paft  to  weigh  the  Merchandizes  upon  fuch  Agreement  as  this  is  here," 
in  Trefpa'fs      'and  upon  knowing  the  Certainty  to  pay  the  Subfidy.     And  all  Merchants  will  teftify  fuch  Ufage. 
brought  by        ^n(j    |ien  inafmuch  as  the  Ufe  hath  been  heretofore  to  make- fuch  Agreements,  where  there  have 
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beaten,  and  the  been  fuch  Words  m  Statutes  heretofore  made  as  there  are  now,  and  fuch  an  Agreement  hath  beert 
fied^forTh?^'"  allowed  heretofore,  it  cannot  be  taken  but  that  the  Intent  of  the  Makers  was,  that  fuch  an  Ao-ree- 
eaufe iufi-a,  and  ment  made  as  before  was  ufed  fhould  be  good.  And  fothe  Intent  of  the  Makers  of  the  Statute 
mlld!w^ria°k approves  the  faid  Agreement.  Befides,  it  feems  that  their  Intent  fhall  be  fo  for  another  Caufe. 
fBa propria abf-  Eor,  Sir,  admitting  that  the  Words  6f  the  faid  Statute  had  ordained,  that  if  an  Agreement  cer- 
&l!vlTl%.  tain  was  not  made  with  the  Collector  before  the  landing,  the  Goods  fhould  be  forfeited,  yet  here 
joo.  Bto.de  fonj-h^  Agreement  incertain  fhall  be  adjudged  good,  and  out  of  the  Penalty-,  b  for  in  every  Law 
imprifonm!11^-  there  are  fome  Things  which  when  they  happen  a  Man  may  break  the  Words  of  the  Law,  and 
TrefPafs235.  yet  not  break  the  Law  itfelf;  and  fuch  Things  are  exempted  out  Of  the  Penalty  of  the  Law,  and 
C.^l'u  s'sg?  the  Law  priviledges  them  although  they  are  done  againft  the  Letter  of  it,  for  breaking  the  Words 
pi.  5.  h.  22.  of  the  Law  is  not  breaking  the  Law,  fo  as  the  Intent  of  the  Law  is  not  broken.  And  therefore 
Bro.4de4ronPtort".,the  Words  of  the  Law  of  Nature,  of  the  Law  of  this  Realm,  and  of  other  Realms,  and  of  the 
5-i*c'"ro'  ^aw  °f  God  a^°  W'M  Y'^  and  give  Way  to  fome  Acts  and  Things  done  againft  the  Words  of 
wing" Max.°reg.  the  fame  Laws,  and  that  is,  where  the  Words  of  them  are  broken  to  avoid  greater  Inconveniences, 
"l*0 '  pl,34ee24'or  through  Neceflity;  or  by  Compulfioh,  or  involuntary  Ignorance.  To  avoid  greater  Inconveni- 
vin34Abr.  tit.  ences,  as  beating  the  Perfon  of  a  Man  in  fome  Cafes  is  allowed,  and  yet  the  beating  and  wound- 
£reafPafsC- and  ing  of  any  Man  is  as  well  againft  the  Law  of  Nature,  as  againft  the  Law  of  the  Land.  c  But 
jm',,h,  e.  3. m  22.  Aff.  where  a  Man  was  mad  and  of  un found  Memory,  and  did  great  Mifchief,  a  Man, 
per  Cur.  Fkz.  together  with  his  Parents,  took  him',  bound  him,  and  beat  him  with  Rods ;  and  it  is  there  hol- 
33.Taioniur'den  that  they  might  juftify  the  fame,  for  the  Avoidance  of  the  great  Hurt  that  he  might  do,  be- 
kftatute.41.  14.  jng  of  unfound  Mind,  and  yet  both  the  Law  of  Nature,  and  the  Law  of  the  Realm  prohibits  ge- 
27s.3keKv*  50.'  nerally  any  one  to  beat  another,  but  this  fpecial  Cafe,  for  the  Prevention  of  a  greater  Mifchief, 
a-  p1-  3-  •■ Inft-  hath  an  Exemption  and  a  fpecial  Priviledge.  d  And  the  Statute  of  Marlbridge,  cap.  4.  ordains 
F.N.i^gg.p.  generally  that  none  fhall  carry  a  Diftrefs  from'  One  County  into  another,  yet  it  is  adjudged  that 
by. ■  i63.  pi  2c.  jf  one  holds  Land  of  a  Mant;r  in  another  County,  the  Lord  may  diftrain    and  drive  the  Diftrefs 
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notwithftanding  Kom  oft  the  Land  holden  of  the  Manor  into  the  County  where  the  Manor  is  ;  and  this  is  to  avoid 
Fite^Diftrefs"  1 6  a  Mifchief  and  Inconvenience,  for  it  would  be  a  gn-at  Damage  to  the  Lord  if  he  might  not  drive 
22.  kd.  4. 11.  the  Diftrefs  to  his  Manor  ;  for  Avoidance  of  which  the  Law  is  not  broken,  although  the  Words 
Bro.'r^ftr'efs2^.  °f  the  Law  are  broken.  *  And  I  have  read  in  Books  that  arriongft  the  Romans  there  was  a 
dubitatur.  Law,  that  every  one  that  fcaled  the  Walls  in  the  Night-time  fhould  be  condemned  to  Death,  and 
\?z.l\%*.  nhu.  a  certain  Perfon  in  the  Night  fcaled  the  Walls  in  Time  of  War  to  difcover  the  Approach  of 
Dr.  &  stud.  i.b.  the  Enemy,  ancLhe  was  not  only  drfcharged  by  the  Senate  from  the  Penalty  of  Death,  butbefides' 

.cap.  16.  l.p.  was  W£jj  rewarcfej  for  the  Action,-  and  yet  he  had  thereby  broken  the  Words  of  the  Law,  bus 
f  Dr.  &swd.  the  wife  Senators  expounded  it  to  be  no  Breach  of  the  Intent  of  the  Law,  becaufe  that  Law  was' 
i 'moXv ' t.  ma^e  to  prevent  Hurt  and  Danger  that  might  come  to  the  Romans  by  the  fcaling  of  the  Walls.; 
i-.Roi.  Rep.45i.  and  not  to  inhibit  Benefit  and  Safety  to  the  City,  fo  that  the  faid  Judgment  was'  given  in  order 

utc  •  4"  to  avoid  a  great  Inconvenience  which  might  come  to  the  Romans  by  fuch  an  Example.  f  And  this*. 
Sm  s  h  6  Manner  of  expounding  and  conftruing  Laws  is  not  a  miftaking  them  or  a  wrong  Judgment  of 
4%.  Bro.  Save/  them,  but  it  is  a  tempering  the  Rigour  of  the  Law.  And  we  may  fee  alfo  (as  I  faid)  g  that  Ne- 
B^M^'reg8' s.  ceffity  fhall  be  a  good  Excufe  in  all  Laws,  and  that  all  Laws  give  Place  to  Neceflity  ;  for  it  is  2 
wing.  Max.reg.  common  Proverb,  Quod  neceffuas  non  habet  legem  ;  and  therefore  Neceflity  fhall  be  a  good  Excufe 
lit' 11.' *£,' oS.-  'n  °ur  Law  aind  in  every  other  Law.  h  And  therefore  in  a  precipe  quod  reddat  the  Tenant  ftialf 
Kitch.  39L      excufe  hi3  Default  for  Encrcafe  of  Water  j  and  yet  every  Default  \i  abhorred  in  Law,-  becaufe  it  is  a? 
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Contempt  of  the  Court ;  but  becaufe  he  cannot  come  without  Danger  oF  Death,  the  Neceffity  of*Exoduscap.2g. 
the  Accident  in  fuch  Cafe,  feeing  no  Default  is  in  him,   fhail  excule  him.     And  alfo  the  Law  of  £  ^.^ 
God  gives  Place  to  Neceffity  :    So  that  the  Words  of  the  Law  of  God  may  be  broken  for  Neceffity  j».  v.  3,  \. 
Without  Offence  to  God.    And  therefore  in  the  old  Law  it  was  forbidden  by  the  Law  of  God  j^^etfeq?' 
^  to  eat  the  facred  Bread,  viz.  fanem  ■prvpofitionh,  yet  it  appears  that  David  b  through  Neceffity d Bac.  Max.  reg. 
of  Hunger  eat  thefaid  Bread,  and  did  not  break  the  Law,  although  he  broke  the  Words  of  Cfte|i.pT|8i  i^f° 
Law,  as  Cbrift  himfelf  declares  in  the  Gofpel,  becaufe  he  did  it  for  Neceffity.     c  So  the  Apoftles IIQ-  p1-  36. 
of  Chrijl  for  Neceffity  of  Hunger  plucked  the  Ears  of  Corn  of  other  Perfons,  and  eat  them,  and  Ld.  Lym.*"i. 
although  they  broke  the  Words  of"  the  holy  Scripture,  which  forbid  thtrri  to,  take  other  Men's  ?ir  Cur-  wins- 
Goods  without  the  Will  of  the  Owner,  yet  they  did  not  offend  thereby,  as  it  appears  by  the  Gof- pi.^g"2 
pel.     From  which  Cafes  we  fee  that  the  Law  of  Man  and  the  Law  of  God  yield  and  give  Place f  "•  VP™'^J' 
to  Neceffity.     And  Compulfion  alfo  is  a  good  Excufe  in  our  Law.     d  As  if  a  Man  makes  an /*'*.' Bro.Corone 
Obligation  by  Durefs,  he  fhall  avetid  it.     e  So  if  a  Man's  Arm  be  drawn  by  Compulfion,  and  the"  £33;  ^[j* '| 
Weapon  in  his  Hand  kills  another,  it  fhall  not  be  Felony.     And  fo  in  all  other  Cafes  where  a  Man  of  an  infant  of 
does  a  Thing  to  which  he  is  forced  arid  compelled,  he  fhall   not  fuffer  thereby.     And  alfo  if  a^reg^nodf 
Man  breaks  the  Words  of  the  Law  through  involuntary  Ignorance,  this  is  no  Breach  of  the  Law.  3.  b.  7.  leaves 
1  As  if  an  Infant  of  tender  Age~ kills  a  Man,  it  fhall  not  be   Felony,  becaufe  he  has  not  Dif -tertS%tiSr 
tion    nor  Understanding ;    for   which   Reafon   the  Law  imputes  it  to  his  Ignorance,  which   is  p^cife  Age  that 
natural  to  everyone  at  that  Age,  and  fo  there  is  no  Fault  in  him;    and   therefore   it  is  called  Vents«cufeL. 
involuntary   Ignorance,    for  he  cannot   be   wife  nor  prudent  if  he   would,  but  he   is   igndrant  In^nt  from  the 
by  Compulfion,  and  therefore  fhall  be  exCufed.     And  ftich   Act  is  properly  faid  to  be  done  Wniftme'ntofFe- 
ignoraniia,  viz.  where  involuntary  ignorance  is  efteemed  to  be  the  Caufe  of  the  Act.     g  So  if  alony-   But  by 
Man  non  fan*  memorise  kills  another,  although  he  has  broken  the  Words  of  the  Law,  yet  he  hasons  this  feemT 
not  broken  the  Law,  becaufe  he  had  no  Memory  nor  Underflanding,  but  meer  Ignorance,  which  only  applicable . 
came  to  him  by  the  Hand  of  God  ;  and  therefore  it  is  called  involuntary  Ignorance,  to  which  the  Years  ."id*;"  who 
Law  imputes  the  Ad,  inafmuch  as  there  is  no  Fault  in  him,  and  for  that  Pveafon  he  fhall  be  ex-  """^ be s^'ty. 
tufed,  feeing  he  is  ignorant  by  Compulfion.     And  fuch  A 61  is  faid  to  be  done  ex  ignorantia,  becaufe  ever cT/u'mftan- 
involuntary  Ignorance  is  the  Caufe  of  it.     And  in  Deu-teronorny  Cap.  19.  v.  4,  5,  6.     God  pro-  cesP,ovins Di- 
vides by  a  ipecial  Remedy,  that  he  who  does  arty  Thing  through  fuch  Ignorance  fhall  not  be  pu-Pear,  totexfre-, 
nifhed  for  it ;  for  there  it  is  ordained,   that  if  a  Labourer  is  ac  Work  with  a  Hatchet,  and   the^""^?"^s'.'^!le 
Head  of  the   Hatchet  falls    from   the  Helve  and  kills  a  Stander-by,    filch   Labourer  fhall  hot.cretiqn,  and ™ 
be  put  to  Death,  but  a  fpecial  "  City    was  Ordained   as  a   Sanctuary   for  him,  becaufe  he  did  it  ^verm:nt  fta11 
through  involuntary  Ignorance.     But  where  a  Man  breaks  the  Words  of  the  Law  by  voluntary  Ig-  gaiXhTt  pre- 
horance,  there  he  fhall  not  be  exculed.      ■  As  if  a  Perfon  that  is  drunk  kills  another,  this  fhall  be  [" hep£°":  ^ 
Felony,  and  he  fhall  be  hanged  for  it,  and  yet  he  did  it  through  Ignorance,  for  when  he  was  drunk  Years  oid.Tnd 
he  had  no  Underflanding  nor  Memory  ;  but  inafmuch  as  that  Ignorance  was  occafioned  by  his"^^;/^ 
town  Act  and  Folly,  and  he  might  have  avoided  it,  he  fhall  not  be  privileged  thereby.     And  to  be  judged  not 
Ariftotle  fays  that  fuch  a  Man  deferves  double  kPunifhmenti  becaufe  he  has  doubly  offended,  viz.  fp^'by^ron' 
in  being  drunk  to  the  evil  Example  of  others}  and  in  committing  the  Crime  of  Homicide.     And  circumftances, 
ihis  Act  is  faid  to  be  done  ignoranter,  for  that  he  is  the  Caufe  of  his  own  Ignorance  :  and  fo  the  vWencefhwhJ 
Diversity  appears  between  a  Thing  done  ex  ignorantiay  and  ignoranter.     And  therefore,  as  I  faid,  had  Direction  to 
where  the  Words  of  a  Law  are  broken  to  avoid  a  greater  Inconvenience^  or  by  Neceffity,  or  Com-cood^Erii, 
pulfion,  or  involuntary  Ignorance,  in  all  thefe  Cafes  the  Law  itfelf  is  not  broken.     And  now  let  Judsra«nt  of 
us  confider  and  examine  our  own  Cafe.     '  And  in  our  Cafe  the  Woad  was  c'aft  into  the  Sea,  and  given  a'gllnft5 
the  Incertainty  occafioned  to  avoid  a  greater  Mifchief  for  the  Life  of  every  Man  is  more  precious  him'.as,twas-. 
than  any  Goods,  and  the  Lofs  of  a  Man's  Life  is  a  greater  Misfortune  than  the  Lofs  of  his  Goods/^'iVtiiec^e 
and  therefore  the  Woad  was  caft  into  the  Sea  in  order  to  avoid  the  greater  Mifchief  of  the  Lofs  of  ^a  Eo-v  of  9 
Life,  and  thereby  the  Incertainty  was  occafioned;     Alfo  it  was  done  through  Neceffity,  and  thatsee  "h.'h.p. 
too  the  greateft  Neceffity  that  could  be,  for  it  was  to  avoid  the  Danger  of  Death,  which  Neceffity  c'pV*7' fw 
was  equal  to  that  of  the  Encreafe  of  Waters,  or  of  Hunger  in  the  Other  Cafes  aforefaid,  the  Prefer-  p'uit!  125,  iiG. 
vation  of  Life  being  the  acting  Caufe  and  Motive  both  in  the  one  Cafe  and  in  the  other.     And  alfo  Palt- Juft-  caP- 
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it  may  be  faid  to  be  dbne  by  Co'mpulfion,  for  when  a  Thing  comes  to  fuch  a  Point  that  a  Man  has  in  the  Regijier, 
Only  one  Alternative,  viz.  either  to  do  fuch  a  Thing  or  to  die  prefently,  and  in  Order  to  preferve  p^^,t'0*a 
his  Life  he  does  it,  fuch  Act  may  well  be  faid  to  be  done  by  Compulfion,'  and  by  the  greateft  Pardon  granted 
Compulfion  that  can  be,  for  there  is  no  greater  Compulfion  than  that  which  fets  inevitable  Death  derY'YMKou" 
before  a  Man's  Eyes}  if  he  does  not  make  Ufe  of  fuch  a  particular  Remedy  that  offers  itfelf  for  who  wasind.aed 
his  Safety.     So  was  it  in  our  Cafe,  for  the  carting  the  Woad  into  the  Sea,  which  Occafioned  the  j*B™*|^ 
Incertainty  of  the  Remainder,  came  by  Compulfion.     And  alfo  it  cannot  b'e  denied  but  that  thec0ronei:o  m." 
Ignorance  of  the  certain  Quantity  of  the  Remainder  was  involuntary,  inafmuch  as  the  calling  the*,1'^'^^"^ 
Woad  into  the  Sea,  which  was  the  Caufe  of  that  Ignorance,  was  by  Compulfion,  which  is  invo-  zoz.d.  s.  p.'c/ 
luntary.     And  forafmuch  as  the  Ignorance  of  the  certain  Quantity  of  the  Remainder  is  to  be  af-  p^"ce_ "£H    * 
cribed  and  imputed  only  to  Neceffity  and  Compulfion,  and  the  Avoidance  of  a  greater  Mifchief, ».  Hawk,  p.'c.' 
which  are  Things  that  ctfuld  not  be  prevented  by  Forefight  or  Cifcurhfpeftiori,  nor  refilled  by  Pow-  Dait  .ji]h  «»; 
er,  then  I  fay,  that  there  is  no  Default  in  Fogoffa  touching  the  fame,'  and  if  his  Ignorance  of  the  cer-  U^  Co.  Litt. 
tain  Quantity  of  the  Remainder  is  owing  to  no  Default  in  himfelf,  then  there  is  no  Default  in  him  4x0.  '^4.  i.  0; 
as  touching  the  Agreement,  for  a  more  certain  or  perfect  Agreement  for  the  Subfidy  (the  Cafe  Ho^  9J»-  J3t4- 
being  as  it  was)  could  not  be  made.     And  if  the  Caufe  of  the  Ignorance  is  to  be  imputed  and  a-Bac.Max.wg.'s; 
fcribed  to  Neceffity,  Compulfion,  and  the  Avoidance  of  a  greater  Mifchief,  and  that  Ignorance  is b hc(cl^e'ninBf 
the  Caufe  of  the  incertain  Agreement  which  is  made,  then,  I  fay,  that  the  irtcertain  Agreement  Refug^fce&tod.' 
itfelf  is  to  be  imputed  and  afcribed  to  Neceffity  and  Compulfion,  and  the  Avoidance  of  a  greater  "•  '3-  Numb-, 
Mifchief.   And  from  hence  I  conclude,  that  if  each  of  the  faid  four  Caufes,'  viz.  the  Avoidance  of  a  ct5feq.Cj0(n*  30.' 
greater  Mifchief,  Neceffity,'  Compulfion,  and  involuntary  Ignorance,  can  feverally  by  therhfelves  "fi^'"^"6 

!  Pult.  125.  1.  H.  H.  P.  C.  -,?-.  1.  Hawk.  P.  C  z.  Co.  Litt.  24.7.  a   j$.  Co.  u£..  a.  Dalt.    Tuft,  cap.  147.  Bac.  Max.  reg,  5-  Cromp.  Juft.  29.  a.     kHerew  jiK 
agree  lome  ol  the  Civilians,  as  Bartholinus  ar.d  oliicrs,     See  Covar'fuvia3,'  win,  x.  p-^557-  in  relift.'  adCIem.  Sifu'riefus.  Par.  j.  §  J.  4-     *  See  Bac.  Max,  r:£,"  <j. 
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Eafter  Term.  4.  Edw.  6.  in  Cam,  Scacc. 


The  reft  of  the 
Record. 


Judgment. 


JVr.ta  hene,  by 
the  Reporter. 


a.  Sid.  146. 


excufe  a  Man  from  the  Charge  of  breaking  the  Law,  notwithftanding  he  breaks  the  Words  of  it, 
a  mult 0  for tiore  where  all  the  four  Caufes  meet  together,  a  Man  may  break  the  Words  of  the  Law,,, 
and  yet  not  break  the  Law  itfelf.  And  if  the  faid  four  Caufes  put  together  are  a  ftifBcient  JuPttfi- 
cation  to  a  Man,  fo  that  though  he  has  broken  the  Words  of  the  Law,  he  fnall  not  be  faid  to  have 
broken  the  Law,  a  multo  fortiore  all  of  them  put  together  are  fufficient  to  excufe  him,  who  has: 
fulfilled  the  Words  of  the  Law,  from  breaking  the  Law  by  the  Intent  of  the  Words.  And  there- 
fore inafmuch  as  thefe  four  Caufes  are  the  Occafion  that  the  incertain  Agreement  was  here  made,! 
and  that  a  certain  Agreement  could  not  be  made,  it  follows  ex  confequente  that  this  fhall  be  as  pro- 
fitable and  available  to  the  Party  as  a  certain  Agreement  fhould  be.  Wherefore  feeing  the  Statute: 
,  faith,  the  Collector  not  agreed  with,  by  which  Words  it  gives  an  Authority  to  agree  with  the  Col- 
"  lector,  and  FogoJJa  has  made  a  fpecial  Agreement  with  him,  which  is  an  Agreement,  and  fo  within 
the  Words  of  the  Statute,  it  feems  to  me  that  by  the  Definition  of  the  Word,  by  the  Rules  of 
the  Common  Law  ufed  in  the  ConftrucYion  of  Statutes,  by  the  Intent  of  the  Makers  of  the  Statute,, 
and  by  all  Reafor>and  Equity,  it  ought  to  be  adjudged  a  fufficient  Agreement,  and  warranted  by 
the  Statute;  and  fo  Judgment  is  to  be  given  againft  the  King. 

Molineux  another  of  the  King's  Serjeants  argued  to  the  contrary. 

Edward  the  fixth,  by  the  Grace  of  God  King  of  England,  France  and  Ireland,  Defender  of  the 
Faith,  and  of  the  Church  of  England,  and  alfo  of  Ireland,  in  Earth  the  fupreme  Head.  To  the 
Treafurer  and  Barons  of  our  Exchequer,  Greeting.  Where  Roger  Porter  Servant  to  Robert  R.eniger 
Comptroller  of  our  Cuftoms  and  Subfidies  in  our  Port  of  our  Town  of  Southampton,  and  in  all 
Places  and  Creeks  to  the  fame  Port  belonging,  by  the  Commandment  of  the  faid  Robert  Renigcr 
the  /event 'h  Day  of  November  in  the  fecond  Year  of  our  Reign,  at  our  Town  of  Southampton  aforefaid. 
feized,  and  to  our  Ufe  and  the  Ufe  of  the  faid  Robert,  arrefted  1693  Kintals  of  green  Woad  of 
the  Goods  and  Chatties  of  one  Anthony  FogoJJa  Merchant  Stranger,  iuppofed  by  the  faid  Robert  tc* 
be  forfeited,  for  that  the  faid  Woad  fhould  be  laid  on  Land,  the  Subfidy  thereof  due  not  paid,  nor 
the  Cuftomer  in  the  faid  Port  agreed  with  for  the  fame,  contrary  to  the  Form  of  the  S'atute  in  that 
Behalf  made  and  provided.  And  therefore  the  faid  Robert  Reniger  made  Information  before  you 
our  faid  Barons,  as  by  the  Records  of  our  faid  Exchequer  amongft  others  more  plainly  appeareth„ 
We  let  you  wit;,  that  we  be  credibly  informed,,  that  the  faid  Anthony  FogoJJa  intended  not  to  de- 
fraud us  of  our  faid  Subfidy,  nor  of  any  other  our  Duties  for  the  fame,  but  laid  the  fame  Woad 
on  Land  by  the  Licenfe  and  Agreement  of  the  Cuftomer  of  our  Port  aforefaid.  And  we  not  mind- 
ing the  faid  Anthony  FogoJJa  to  be  vexed,  fued,  troubled,  or  inquieted  in  Body,  Goods,  Lands, 
or  Tenements,  for  the  faid  1693  Kintals  of  green  Woad,  or  any  Parcel  thereof,  or  the  faid  Woad: 
to  remain  to  us  as  forfeit  by  Reafon  of  the  faid  Seizure  or  Information,  contrary  to  good  Con- 
fcience,  by  the  Confcnt  of  our  Council,  Will  and  Command  you  our  faid  Treafurer  and  Barons, 
and  every  of  you,  not  only  to  cancel  and  make  void  one  Recognizance,  wherein  the  faid  Anthony 
FogoJJa  and  his  Sureties  ftand  bound  to  us  in  our  faid  Exchequer  for  the  Payment  of  the  Price  or 
Value  of  the  faid  Woad  (if  the  fame  hereafter  for  the  Caufe  in  the  faid  Information  fpecified  be  ad- 
judged forfeit)  but  alfo  utterly  to  furceafe  for  ever  of  all  Manner  of  Proceffes,  Suits,  Quarrels* 
Demands,  Judgments  and  Executions  made  and  hereafter  to  be  made  for  us,  or  in  our  Names 
againft  the  faid  Anthony  FogoJJa  or  any  of  his  faid  Sureties,  in  or  for  the  Premiffes,  or  any  Parcel 
thereof,  or  for  or  upon  the  faid  Information  of  the  faid  1693  Kintals  of  green  Woad,.  or  any  Parcel 
thereof,  or  any  other  Thing  the  fame  Woad  concerning,  or  by  any  Means  touching,  by  Force  or 
E.eafon  of  the  faid  Information,  or  Seizure,  or  of  any  Thing,  Article,  or  Claufe  therein  contain- 
ed ;  any  I/aw,  Statute,  Ufe,  or  Courfe  of  our  faid  Exchequer,  or  any  Ambiguity,  Doubt,  Que- 
ftion,  Matter  or  Caufe  whatfoever  you  or  any  of  you  to  the  contrary  moving  in  anywife  notwith- 
ftanding. And  thefe  our  Letters  fhall  be  your  fufficient  Warrant  and  Difcharge  in  that  Behalf. 
Given  under  our  Privy-feal  at  our  Manor  of 'Greenwich  the  2$d  Day  of  June,  in  the  Jourth  Year 
of  our  Reign. 

And  thereupon  the  fame  Anthony  prays  Judgment  as  above,  csV.  And  becaufe  the  aforefaid 
1693  Kintals  of  green  Woad  were  redelivered  to  the  aforeftid  Anthony  FogoJJa  by  Reafon  of  a  certain 
Recognizance  entered  into  for  the  fame  before  the  Barons  here  in  the  Term  of  the  Holy  Trin'ty,  ir* 
the  third  Year  of  the  Reign  of  the  faid  Lord  the  King,  that  now  is,  by  the  aforefaid  Anthony  Fogof- 
fa  and  certain  others,  viz.  Henry  Mody  of  the  Parifli  of  St.  Michael  Bajfijhaw  in  London  Mercer, 
John  Cojworth  of  the  Parifh  of  St.  Bajhing-Barth  in  the  Ward  of  Bradjlreet  in  London  Mercer,  Wil* 
Ham  Merick  of  the  Parifh  of  St.  Martin  Owtwych  in  London  aforefaid  Merchant-Taylor,  Richard 
Carrell  of  the  faid  Parifh  of  St.  Martin  in  London  aforefaid  Mercer,  Edward  Cook  of  the  Parifh  of 
St.  Nicholas  Aeon  in  London  Draper,  Anthony  de  Marome  of  the  Parifh  of  St.  Olaves  in  the  Ward  of 
the  Tower  of  London  Merchant  Denizen,  and  John  Quarks  of  the  Parifh  of  St.  Peter  the  Poor  in  Lon- 
don aforefaid  Draper,  Recognitors,  as  the  fame  Anthony  before  the  aforefaid  Barons  here  has  ac- 
knowledged, and  the  Premiffes  being  feen  by  the  Barons,  and  mature  Deliberation  being  had  by 
them  thereupon,  it  is  granted  by  the  fame  Barons  that  the  faid  Recognizance  and  the  Condition 
thereof  in  and  by  every  Thing  be  made  void,  cancelled,  and  holden  for  none,  by  Reafon  of  the 
Writ  aforefaid,  and  that  in  and  upon  the  Premiffes  Execution  be  no  farther  done.  And  that  the 
fame  Anthony  as  touching  the  Premiffes  go  at  prefent  without  Day,  faving  always  to  the  King  his- 
Acfion  if  hereafter,  &c. 

But  note,  (Reader)  that  {as  I  was  credibly- informed)  the  Opinion  of  all  the  Barons  of  the  Exchequer^ 

and  of  all  the  juices  of  England,  except  Hales  Puifnjuflice  of  the  Common  Bench,  and  Mountague 

Chifjufticeof  the  fame  Bench,  was,  upon  Conference  between  them,  againft  the  King  and  the  Informer,. 

-and  ziith  the  Defendant ;  and  therefore  it  was  thought  better  that  Judgment  JJjould  be  given  againft  the 

.  King  by  Force  of  the  *  Privy  Seal,  than  by  the  Rigour  of  Law,  after  the  Argument  of  the  J  usages.     And, 

for  this  Reafon  the  Privy -Seal  wasfent  to  the  Court  of  Exchequer. 


The   Pleadings:     Colthirit  verfus  Bejuihin.  2t 

A  Report  of  a  Cafe,  argued  in  the  Common  Bench  before  all  the  Juflices  of  the  fame  Bench, 
in  Eafter  Term  in  the  fourth  Tear  of  the  Reign  of  King  Edward  the  Sixth,  between 
Matthias  Colthirft  Plaintiff  and  Peter  Bejufhin  Defendant,  in  a  Writ  of  Trefpafs  brought, 
by  the  f aid  Matthias  cgainf  the  fat  d  Peter.     And  the  Record  was  as  follows. 

T\ETER  Bejujhin  late  of  Claverion  in  the  County  aforefaid  yeoman  was  attached  to  anfwer <r"'»-  ?"*>■  3, 

I      Matthias  Colibirfi  Efquirc  of  a  Flea,  wherefore  with  Force  and  Arms  the  Clofe  and  Houfe  j?""  6'  Som" 

or  the  faid  Matthias  at  Barton  and  Walcot  he  broke,  and  his  Grafs,  to  the  Value  of  20/.  there  Deration, 

lately  growing  with  certain  Cattle  eat  up,  tread  down,  and  deftroyed,  and  other  Wrongs  to  him 

did,  to  the  great  Damage  of  the  faid  Matthias,  and  againft  the  Peace  of  the  Lord  the  King  now, 

&c.     And  whereupon  the  fame  Matthias  by  John  Bill  his  Attorney  complains,  that  the  aforefaid 

Peter,  the  18th  Day  of  December  in  the  fecond  Year  of  the  Reign  of  the  Lord  the  King  now,  with 

Force  and   Arms,  &c.  the   Clofe  and  Houfe  of  him  the  faid    Matthias  at   Barton  and  Walcot 

broke,  and  his  Grafs,  to  the  Value,  &c.  there  lately  growing,  with  certain  Cattle,   to  wit,  Hor- 

fe>,    Oxen,  Cows,  Hogs,  and  Sheep  eat  up,  tread  down,    and  deftroyed,   the  Trefpafs  aforefaid, 

as  to  the  eating  up,  treading  down,  and  deftroying  the  Grafs  aforefaid,  from  the  aforefaid  18th 

Day  of  December  until  the  Day  of  obtaining  the  Writ  Original  of  him  the  faid  Matthias,  viz.  the 

3d  Day  of  January  then  next  following,  at  fund ry  Days  and  Times  continuing  ;  and  other  Wrongs, 

&c.  to  the  great  Damage,  &c.   and  againft  the  Peace,  &c.  whereby  he  fays  that  he  is  injured, 

and  hath  Damage  to  the  Value  of  40  /.  and  therefore  he  brings  Suit,    &c. 

And  the  aforefaid  Peter  by  William  Rede  his  Attorney  comes  and  defends  the  Force  and  Injury,  gar. 
when,  (3c.     And  as  to  the  Force  and  Arms,  he  fays  that  he  is  not  guilty  thereof;  and  of  this  he 
putr,  himfelf  upon  the  Country  :  and  the  aforefaid  Matthias  does  the  like.     And  as  to  the  Refidue 
of  the  Trefpafs  aforefaid  above  fuppofed  to  be  done,  the  fame  Peter  fays  that  the  aforefaid  Mat- 
thias his  Action  aforefaid  againft  him  ought  not  to  have,  becaufe  he  fays,  that  the  Clofe,  and 
the  Houfe  aforefaid,  and  alfo  the  Places  in  which  the  Trefpafs  aforefaid  is  fuppofed  to  be  done, 
are,  and  at  the  Time  aforefaid  when  the  Trefpafs  aforefaid  was  fuppofed  to  be  done,    were,  one 
Meffuage  and   160  Acres  of  Land  with  the  Appurtenances  in  Barton  and  Walcot  aforefaid,  called 
the  Grange,  or  the  Farm  of  Barton  near  Bath,  whereof  long  before  the  Time  aforefaid  when,  (3c. 
one  William  Holeway  late  Prior  of  the  late  Monaftery  and  Cathedral  Church  of  Bath  in  the  Coun- 
ty aforefaid  was  feized  in  his  Demefn  as  of  Fee,  in  right  of  his  Church  aforefaid,  and  being  fo 
thereof  feized,  he  the  fame  late  Prior  and  the  then  Convent  of  the  fame  late  Monaftery,  before 
the  Time  aforefaid  when,  (3c.  viz.  the  2d  Day  of  January  in  the  twentieth  Year  of  the  Reign  of 
Lord  Henry  the  Eighth  late  King  of  England,  Father  of  the  Lord  the  King  now,  at  the  Monafte- 
ry of  Bath  in  the  County  aforefaid,  by  their  certain  Deed  indented,  (which  the  fame  Peter  pro- 
duces here  in  Court  fealed  with  the  common  Seal  of  the  aforefaid  late  Prior  and  Convent,  the  Date 
■whereof  is  in  the  Chapter-houfe  of  the  fame  late  Prior  and  the  then  Convent  there,  the  fame  Day 
and  Year,)  by  unanimous  Affent  and  Confent,  delivered,  granted,  and  to  farm  let  unto  one  Henry 
Bejujhin  Gentleman  and  Eleanor  his  Wife  the  Meffuage  and  Tenements  aforefaid  with  the  Appur- 
tenances amongft  other  Things,  by  the  Name  of  all  their  Grange  and  Farm  of  Barton,  near  Batht 
■with  all  the  Houfes  fituate  and  Handing  upon  the  fame,  and  all  the  Demefn-Lands,  Meadows, 
and  Paftures  to  the  fame  appertaining,  that  is  to  fay,  King's  Mead,  the  Sleepy  Heys,  and  the  clofes 
adjoining  to  the  aforefaid  Farm  and  Grange,  and  a  piece  of  Land  called  a  Furlong,  or  Hakodwcod 
in  Lippwekf-Wood  called  Middle-Wood,  and  a  Clofe  or  Parcel  of  Meadow  or  Failure  called  the 
Amerry -Or  chard,  with  the  Paiiure  and  Feeding  of  ten  Heads  of  the  Rother  Beafts  going  in  the 
Lawn   Park  annually,    as  had  been  ufed  and   accuftomed   in  Time  paft.      And  alfo  with  the 
Pafture  of  the  Hawe,  Wrogges-Mead,  Broddecrofts,  Long-Mead,  and  the  Amerry-Mead,  with  the 
Eafement  of  the  Sheep  houfe  in  the  aforefaid  Amerry,  according  to  the  Form   and  Effect  of  a 
certain  Bill  thereof  made,  to  the  Indenture  aforefaid  annexed ;  and  alfo  all  other  Demefn-Lands, 
Meadows,  and  Paftures  to  the  aforefaid  Grange  and  Farm  appertaining,  fituate  and  lying  in  the 
Parifh   and  Fields  of  Walcot  and  Barton,  which  the  aforefaid  Henry  then  held,  and  which  one 
Nicholas  Saunders  formerly  held,  had,  occupied,  and  enjoyed  by   reafon  of  the  Farm  aforefaid, 
with  all  and  all  Mariner  of  Tithes  of  Sheaves  of  Corn,  Hay,  Milch-Cows,  Calves,  Geefe,  Hogs, 
and  Sheep,  and  all  other  Tithes  annually  renewing  by  reafon  of  the  aforefaid  Grange  or  Farm, 
with  all  Works  of  their  cuftomary  Tenants  and  of  other  Inhabitants  within  their  Hundred  of  Bar- 
ton ufed  and  accuftomed  annually  to  be  done  there :    And  alfo  one  Parcel  or  Portion  of  their 
Mount  of  Launfdown,  as  appears  by  the  Metes  and  Limits  upon  the  fame  Down,  with  all  Com- 
mons and  Sleights   in  the  aforefaid  Parifhes  and  Fields  of  Walcot  and  Barton  to  the  fame  late 
Prior  and  Convent  belonging,  for  the  feeding  and  pafturing  of  their  Sheep  called  the  Ewes-Flock 
of  Barton,  with  360  Ewes,  each  of  the  Price  of  13  d.  coming  and  pafturing  upon  the  fame,  with 
the  cuftomary  Works  in  warning  and  fheering  the  aforefaid  Flock  called  the  Ewes-Flock,  annu- 
ally accuftomed  to  be  done  by  their  Tenants  of  Walcot,  and  all  Wool,  Lambs,  and  other  Pro- 
fits annually  growing  by  reafon  of  the  aforefaid  Sheep,  (the  Tithes  of  the  Wool  and  Lambs  of 
the  aforefaid  Sheep,  and  of  all  other  Things  nourifhed  and  fuftained  by  the  aforefaid  Farm  and 
Grange  excepted,  to  be  paid  yearly  to  the  Sachrift  of  the  aforefaid  cathedral  Church  for  the  Time 
Being,  as  they  fhould  happen  to  fall.)     And  further  the  fame  late  Prior  and  Convent  by  the  fame 
Deed  indented  in  like  manner  granted  and  to  Farm  let  to  the  aforefaid  Henry  and  Eleanor  their 
Mount  called  the  Down  at  Comb,  and  all  other  their  Commons,  Sleights,  and  Paftures,  as  well 
feveral  as  common  within  their  Demefn  of  Comb,  and  the  Park  wholly  referved  by  their  Prede- 
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The  Pleadings  :     Colthirit  verjus. 


Colour. 


The  Plaintiff 

demurs. 


ceflbrs  for  the  feeding,  pafturing,   and  fuftaining   of  their  Sheep,    and  of  the  Flock  called  the 
Wether-Flock  of  Comb  in  as  ample  Manner  and  Form  as  had  been  ufed  and  accuftomed  to  be  oc- 
cupied in  Times  pail,  with  all  Works,   Cuftoms  of  warning  and  fheering  the  aforefaid  Sheep  ac- 
cording to  Cuftom  to  be  done  there,  with  three  Carts  of  good  Hay  yearly  to  be  made  and  carried 
by  the  Farmer  of  their  Demefn  Lands  of  Comb  aforefaid,  and  alfo  three  other  Carts  of  good  Hay 
to  be  gotten  within  their  Demefn  of  Kingkome  at  their  own  proper  Charges  and  Cofts,   and  to  be 
carried  yearly  by  the  aforefaid  Henry  and  Eleanor  at  their  own  proper  Charges  and  Cofts,  with 
360  Sheep,  called  Wether-Sheep,  each  of  the  Price  of  16  d.  going  and  pafturing  upon  the  afore- 
faid Down,  and  Common,  and  other  Premiffes  with  the  Appurtenances,  with  all  the  Wool  and 
other  Profits  and   Encreafe  annually  arifing  and  growing  by    reafon  of  the  aforefaid  Sheep,    and 
the  Wether-Flock  of  Comb,  (the  Dung  of  the  aforefaid  Sheep,  and  others  there  kept  and  pafturei 
by  reafon  of  the  Farm  aforefaid  only  excepted,  which  Dung  the  aforefaid  Farmer  of  the  aforefaid 
Demefn-Lands  of  Comb  mould  wholly  have  and  enjoy  for  the  Amendment  of  his  Lands  there:)  To 
have  and  to  hold  the  aforefaid  Grange  and  Farm  of  Barton,  and  all  the  Premiffes  to  the  fame  ap- 
pertaining, with  all  and  fingular  their  Appurtenances,  with  all  the  Tithes  thereof,  as  is  aforefaid, 
•and  alfo  the  aforefaid  Parcel  of  Laundjdown,  and  the  Rivers,  Commons,  and  Sleights  within  the 
Parifh   of  Walcot   and  Barton,  with   the  aforefaid  360  Ewes  going  and  pafturing'  upon  the  fame, 
called  the  Ewes-Flock   of  Barton,  with  all  Iffues  and  Profits  of  the  fame  Sheep,   as  is  before  re- 
cited:    And  alfo  all   the   aforefaid  Down,  Paftures,  Sleights,  and  Commons  at  Comb  aforefaid, 
with  all  and  fingular  their  Appurtenances,  with  the  aforefaid  360  Sheep  called  Wethers^  going  and 
pafturing  upon  the  fame,  called  the  Wether-Flock  of  Comb,  with  all  the  Profits  thereof,  as  is  above 
fpecified  (except  as  is  before  excepted)  to  the  aforefaid  Henry  Bejujhin  and  Eleanor  his  Wife,  for 
Term  of  their  Lives,  and  of  the  longeft  Liver  of  them  :  And  after  the  Death  of  the  faid  Henry 
and  Eleanor,  the  aforefaid  late  Prior  and  Convent  willed  and  granted  by  the  aforefaid  Indenture, 
that  the  aforefaid  Grange  and  Farm  of  Barton,  with  all  and  fingular  their  Appurtenances  to  the 
fame  belonging  within  the  Parifh  aforefaid  of  Walcot,  with  all  the  Tithes  of  the  fame,  as  is  above 
fpecified,    and   alfo   the  aforefaid   Parcel   of  Launfdown,  with  all  other   Paftures,  Sleights,  and 
Commons,  with  their  Appurtenances,  with  the  aforefaid  360  Ewes,  called  the  Ewes-Flock  of  Bar- 
ton, with  all  the  Iffues  and  Profits  thereof  (except  the  Tithes  of  the  Wool,  Skins,  and  Lambs, 
which  fhould  be  annually  paid  to  the  Sachrift  of  the  aforefaid  Cathedral-Church  for  the  Time  be- 
ing, when  they   fhould  happen  to  fall,)  fhould  remain  to  William  Bejujhin,  one  of  the  Sons  of 
the  aforefaid   Henry  and  Eleanor,  to  have  and   to  hold  to  the  aforefaid  William  for  Term  of 
his  Life,  if  he  fhould  inhabit  and  refide  wholly   in  and  upon  the  aforefaid  Grange  and  Farm 
of  Barton.     And  if  it  fhould  happen,  that  the  aforefaid  William  Bejujhin  fhould  die  before  the 
aforefaid  Henry  and  Eleanor,  then  the  aforefaid  late  Prior  and  Convent  willed  and  granted  further 
by  the  aforefaid  Deed  indented,  that  the  aforefaid  Grange  and  Farm  of  Barton,  with  all  and  fin- 
gular the  Appurtenances  to  the  fame  belonging,  and  ail  the  Tithes  thereof,   as  is  aforefaid,  and 
the  aforefaid  Parcel  of  Launjdown,  and  all   other  Paftures,  Sleights,  and  Commons,  with  the 
aforefaid  360  Ewes,  called  the  Ewes-Flock  of  Barton,  with  all  the  Iffues  and  Profits  thereof  (ex- 
cept the  Tithes  before  excepted,  to  be  paid  as  before  is  limited)  fhould  remain  to  the  aforefaid  Pe- 
ter Bejujhin  another  of  the  Sons  of  the  aforefaid  Henry  and  Eleanor;  to  have  and  to  hold  to  the 
fame  Peter  for  Term  of  his  Life,  if  he  alfo  would  inhabit  and  refide  within  the  aforefaid  Grange 
and  Farm  of  Barton  during  the  Term  above  expreffd,  as  in  the  aforefaid  Indenture  amongft  other 
Things  more  fully  appears.     By  virtue  of  which  Demife,  the  fame  Henry  and  Eleanor  were  feized 
of  the  Meffuage  and  Tenements  aforefaid  with  the  Appurtenances  in  their  Demefn  as  of  Free- 
hold, and  the  fame  Henry  and  Eleanor  being  fo  thereof  feized,    the  aforefaid  William  Bejujhin  died 
in  the  Lifetime  of  them  the  faid  Henry  and  Eleanor :  And  afterwards,  and  before  the  Time  afore- 
faid when,  &c.  the  aforefaid  Henry  and  Eleanor  died  ;  after  whofe  Deaths  he  the  fame  Peter  en- 
tered into  the  Tenements  aforefaid  with  the  Appurtenances,  and  was  and  yet  is  thereof  feized  in 
his  Demefn  as  of  Freehold.     And  further  the  fame  Peter  fays  that  he  continually  after  his  Entry 
aforefaid  into  the  Tenements  aforefaid  with  the  Appurtenances,  and  hitherto  has  inhabited  and  been 
refident  within  the  aforefaid  Grange  and  Farm  of  Barton.     And  the  aforefaid  Matthias  claiming 
the  Tenements  aforefaid  with  the  Appurtenances  by  Colour  of  a  certain  Deed  of  Demife  thereof 
made   to  him  for  Term  of  his  Life  by  the  aforefaid  late  Prior  and  Convent,  long  before  the 
aforefaid  Demife   by  the  faid  late  Prior  and  Convent  of  the  faid  Tenements  with  the  Appurte- 
nances to  the  aforefaid  Henry  and  Eleanor  in  Form  aforefaid  made,  (where  nothing  of  the  faid  Te- 
nements with  the  Appurtenances  ever  paffed  into  the  Poffeffion  of  him  the  faid  Matthias  by  that 
Deed,)  entered,   upon  the  Poffeffion  of  which  faid  Matthias  he  the  fame  Peter  into  the  Tenements 
aforefaid  with  the  Appurtenances  afterwards,  to  wit,  the  fame  Time  when,  &c.  re-entered,  and 
the  Grafs  aforefaid,  as  the  proper  Grafs  of  him  the  faid  Peter  then  there  growing  with  the  Beafts 
aforefaid  eat  up,  tread  down,  and  deftroyed,   as  it  was  lawful  for  him  to  do.     And  this  he  is 
ready  to  verify  •,  wherefore  he  prays  Judgment  if  the  aforefaid  Matthias  his  Action  aforefaid  a- 
gainft  him  ought  to  have,  &c. 

And  the  aforefaid  Matthias  Colthirjl  prays  Oyer  of  the  Deed  intended  ;  and  it  is  read  to  him 
in  thefe  Words.  \Which  was  inrolled  verbatim  accordingly,  &c]  Which  faid  Deed  indented 
being  read  and  heard,  the  fame  Matthias  fays,  that  the  aforefaid  Plea  of  the  aforefaid  Peter 
above  in  Bar  pleaded  is  infuffkient  in  Law  to  preclude  him  the  faid  Matthias  from  having 
his  Action  aforefaid  againft  the  aforefaid  Peter,  and  that  he  has  no  Neceffity,  nor  is  by  the  Law 
of  the  Land  bound  to  anfwer  the  faid  Plea  in  Manner  and  Form  aforefaid  pleaded,  wherefore 

for 
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for  want  of  a  fufficient  Anfwer  of  the  aforefaid  Peter  in  this  Behalf,   he  the  fame  Matthias  prays 
Judgment,  and  his  Damages  by  reafon  of  the  faid  Trefpafs  to  be  adjudged  to  him,  iSc. 

And  the  aforefaid  Peter,  for  that  he  has  above  alledged  fufficient  Matter  in  Law  to  preclude  the  joinder. 
aforefaid  Matthias  from  having  his  Action  aforefaid  againft  him,  which  he  is  ready  to  verily, 
which  faid  Matter  the  aforefaid  Matthias  does  not  deny,  nor  thereunto  in  any  wife  anfwer,  but  the 
faid  Averment  refufes  to  admit,  prays  Judgment,  and  that  the  aforefaid  Matthias  may  be  pre- 
cluded from  having  his  Action  aforefaid  againft  him,  &c.  And  becaufe  the  Juftices  here  will  ad-  continuance. 
vife  of  and  upon  the  Premiffes  before  they  give  Judgment  thereon,  Day  is  given  to  the  Parties 
aforefaid  here  in  eight  Days  of  St.  Michael  to  hear  their  Judgment  thereon,  becaufe  the  Juftices 
here  thereof  not  yet,  &c.  And  Jo  Continuance  until  fifteen  Days  of  Eafter,  &c.  The  Judgment  ap- 
pears after  the  Arguments. 

Pollard  Serjeant  briefly  recited  the  Cafe  in  this  Manner.     You,  my  Lords,  have  well  under-  The  c  a  s  e.' 
flood  how  that  Matthias  Colthirft  has  brought  an  Action  of  Trefpafs  againft  Peter  Bejufhin  for  en-  E%f 6f" 
teringinto  and  breaking  his  Clofe  and  Houfe.       And  the  Defendant  has  faid   that  the   Prior  0' Lfa[.eis  madeto 
Bath  was  Lord  of  the  Grange  or  Farm  of  Barton,  and  of  fo  much  land,  which  is  the  Place  where,  Wife  for  their 


vevnaia- 


&c  in  Fee,  and  he  and  the  Convent  leakd  it  by  Deed  indented,  fhewn  forth,  to   Henry  Bfu-  L'ves>  ^em;,  . 

^""^  *  .  dcr  to  A.   their 

Jhin  and  Eleanor  his  Wi>e  to  have  and  to  hold  to  them  for  Term  of  their  Lives,  the  Remainder  sin  for  Life,  and 
to  William  Bejufhin  one  of  the  Sods  of  the  faid  Henry  and  Eleanor  for  Term  of   his  Life,  fi  ipfe  ha-  ^l^hZTzni 
bitaret,  et  refulens  effet  omnino  de  et  fuper  pncdicla  Grangia  et  firma  de  Barton:  And  if  the  faid  Wil-  wife,  that  then 
Ham  fhould  happen  to  die  before  the  faid  Henry  and  Eleanor  then  the   faid  Prior  and  Convent  ap-  £ {h""0rtehr^ral"fto 
pointed  that  the  faid  Grange  and  other  the  Premiffes  fhould  remain  to  the  faid  Peter  Bej'ftjin,    an-  their  sons  for 
other  of  the  Sons  of  the  faid  Henry  and  Eleanor,  for  Term  of  his  Life,  ft  ifft  etiam    vellet   inha-  \f]'Jab'fjfre &'" 
bitare  et  rejidens  ejfe  infra  pr<edi£iam  Grangiam  et  firmam  de  Barton,  durante  termino  juperius  exprejjo  ;  This  is  a  good 
by  Force  of   which  the  faid  Henry  and  Eleanor  were  feized  in  their  Demefn  as  of  Freehold  ;  and  oSgeneyT 
they  being  fo  feized,  the  faid  William  Bejufhin  died  in  the  Lifetime  of  the  faid  Henry  and  Eleanor, -viz.  if  a."  dies 
and  afterwards  Henry  and  Eleanor  died,  after  whole  Death  the  faid  Peter  now  Defendant  entered,  banTand^Wtfe" 
and  was  and  yet  is  feized  in  his  Demefn  as  of  Freehold.     And  further  he  fays,  that   all   the  Time  vide  3.  Co.  20. 
fince  his  Entry  until  now  he  has  been  an  Inhabitant  and  Refident  in  the  aforTaid  Grange  and  Farm  3'Z'^I^. 
of  Barton.     And  he  gives  Colour  to  the  Plaintiff,  whereupon  the  Plaintiff  has  demurred  in  Judg- 
ment.    And   it  feems  to  me  that  the  Plaintiff  fhali  recover  ;  and  this  for  the  Infufficiency  of  the  For  the  Plaintiff. 
Form,  as  well  as  of  the  Matter  contained  in  the  Bar.     And  as  to  the  Form,  it  feems  to  me  to  be 
inefficient  for  two  Caufes ;  the  firft  is,  becaufe  the  Defendant  has  not  fhewn  when  he  entered  af- 
ter the  Remainder   fell,  but  he  has  fhewn  the  Death  of  him  in  the  mefne  Remainder,  and  after- 
wards the   Death  of  the  Hufband   and  Wife   the  particular  Tenants,  and  that  he  entered  after 
their  Deaths,    and    that    he    has   continually    inhabited    and   been    refident   thereupon    a!l    the 
Time  fince  his  Entry,  and  fo  he  has  not  fhewn  that  he  has  been  refident   all   the  Time  fince  the 
Remainder  fell,  and  the  Remainder  was  given  to  him  for  his  Life,  ft   ipfe  vellet  inhabit  are  et  re- 
ft dens  ejfe  i  fra  prad>tlam  Grangiam  et  firmam   de  Barton,  durante  T'ermino  fuperius  expreffo,  and 
then  inTmuch  as  the  Poffeffion  of  his  Eftate  for  Life  commenced  and  was  caft  upon  him  by  the 
Deaih  of  the  Hufband  and  Wife,  he  ought  to  have  fhewn  that  he  has  been  refident  fince  that, 
viz.  fince  the  Death  of  the  Hufband  and  Wife.     For  this  Claufe  durante  termino  prad^o  is  as 
much  as  to  fay,  all  the  Time  during  the  whole  *  Term,  viz.  from  the  Beginning  unto  the  End  there-  #0.  Bendi.18*. 
of,  which  is  from  the  Death  of  the  Hufband  and  Wife  unto  the  Death  of  the  Defendant,  and  not  ^alm-  48z'  Poft 
once  only  during  the  Term-,  and  fuch  was  the  Intent  of  the  Condition,  as  it  appears  from  the"' 
Marter,   which  fhews  and  imports  that  continual  Hofpitality  was  intended  to  be  there  kept  up  and 
maintained  from  the  Death  of  the  Hufband  and  Wile  during  the  Life   of  the  Defendant.     And 
for  any  Thing  that  is  fhewn  it  may  be  that  the  Hufband  and  Wife  died  ten  Years  ago,  and 
that  Hofpitality  has  not  been  kept  up  there  for  all  this  Time,  which  is  contrary  to  the  Will  of 
the  Leffor  ;  and  therefore  although  he  has  performed  the  Words  of  the   Condition  if  fo  be  he 
has  been  once  refident  upon  the  Grange  during  the  Term,  and  during  all  the  Time  fince  his  Entry,  a  H       H 
yet  he  has  not  thereby  performed  the  Intent  of  the  Condition,  which  muft  be  fatisfied  and  fulfilled  4.  bWrVavfyr. 
before  the  Condition  fhall  be  faid  to  be  performed.     a  And   therefore  if  a  Man  is  bourd  in  an  lltz>  ^arV29' 

.   ■  •     r      /-v  "  r-  -lit  i5ro.   condition. 

Obligation  upon  Condition  to  infeoff  J.  S.  of  the  Manor  of  D.  and  he  makes  a  Feoffment  to  an-  126.  m.  20.  h. 
other   of  20  Acres  Parcel  of  the  Manor,  and  afterwards  infeoffs  J.  S.  of  the  Manor,  he  has  not  7„'  '}'v'P,Z  «" 

*r  *  f.CU  A.      i    ,     JO.     n« 

performed  the  Condition,  and  yet  he  has  performed  the  Words  of  the  Condition;  but  the  In-  7-  \9-  a-  Per 
tent  was  that  J.  S.    fhould  have  the  whole  Manor,  which  Intent  he  has  not  performed.     b  And  ^^35.  pifg. 
in  21.H.  6.  one  was  bound  in  an  Obligation  upon  Condition  that  his  Feoffees  of  the  Manor  of  Peik<  l8ro- 
D.  fhould  grant  a  Rent  of  40  j.  to  the  Plaintiff  for  his  Life,  and  he  had  three  Feoffees,  and  two  a6"'    cp' I2 
of  them   granted   the  faid  Rent  to  him,  and  there  all  the  Juftices  held,  that  by  the  Word  (Feof-  b  M-'*'-  H:6- 
fees)  all  his  Feoffees  are  intended,  fo  that  all  of  them  ought  to  grant  the  Rent,  and  therefore  the  B°r.Pi".'  Bra." 
Grant  by  N  two  was  no  Performance  of  the  Condition,  although  the  Words  were  performed,  for  Condition:  56. 
the  Intent  appears  to  be,  that  all  his  Feoffees  fhould  grant  it  to  him,  which  was  not  performed.  30!  PirHaL.y 
So  that   the  Intent  of  a  Condition  ought  always  to  be  performed  as  well  as  the  Words  thereof.  34- p" -^ 
And  here  it  feems  to  be  the  Intent  of  the  Condition,  that  Hofpitality  fhould  be  kept  up  upon  the «>•£»««/«. 
Grange  continually,  that  is  to  fay,    from  the  Beginning  of  the  I  ime  that  he  might  be  in  poffeffion 
until  the  End  of  the  Term,  which  is,  from  the  Time  of  the  Death  of  the  Hufband  and  Wife 
unto  the  Death  of  the  Defendant.     And  here  he  has  not  fhewn  that  he   entered  as  foon  as  he 
conveniently  could  after  the  Death  of  the  Hufband  and  Wife,  and  therefore  inafmuch  as  he 
has  not  fhewn  and  averred  that,  he   has  not  fhewn  the  Performance  of  the  Condition  by  him- 
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felf,  and  it  is  the  Performance  of  the  Condition  which  makes  the  Continuance  of  his  Effate,  for 
which  Caufe  his  Plea  is  not  good.     And  alfo  the  Flea  is  not  good  for  another  Reafon,  viz.  be- 
caufe  the  Defendant  has  not  (hewn  the  Day  of  his  Entry ;  for  if  he  had  faid  that  he  entered  im- 
mediately after  the  Death  of  the  Hufband  and  Wife,  and  had  not  (hewn  the  Day  certain,  and 
that  he  had  been  continually  refident  fince  his  Entry,  yet  the  PJea  would  not  be  good  becaufe  of 
the  Incertainty  of  the  Time  of  the  Entry.     For  if  the  Plaintiff  had  replied  that  he  did  not  enter 
at  all,  then  the  Iffue  would  be  incertain,  and  the  Jurors  could  not  know  what  Day  of  Entry  to 
find ;  for  which  Reafon  the  Day  of  his  Entry  ought  to  be  (hewn,  and  then  the  Piaintiff  mi&ht 
traverfe  his  Entry  at  fuch  Day,  and  lb  I  due  might   be  joined  upon  the  Day.     And  therefore  in 
a  m.  52  h.  6.  a"  other  Cafes  where  the  Time  is  iffuable  the   Day  ought  to  be   (hewn  certainly.     a  For  which 
si.  a. Fitz.  Bar.  Reafon  it  is  held  in  32.  H.  6.  that  if  a  Man  pleads  a  Leafe  for  Years  made  to  him,  he  ought  to 
inU  i^.Kitch.  fhew  what  Day  the  Leafe  was  made,  becaufe  it  is  iffuable.     b  So  in  33.  H.  6.  in  Debt  by  an  Exe- 
•457-  cutor,   the  Defendant  pleaded  that  the  Teftator  made  the  Plaintiff  and  one  R.  his  Executors  at 

44.  phi's. ihLrffOndpift,  which  R.  is  alive,  not  named,  &c.  Judgment  of  the  Writ,  and  the  Plaintiff  confeffmg 
Replication,  is.  this  replied,  that  afterwards  the  Teftator  made  him  fo!e  Executor  in  the  County  of  Middkfex, 
torts t'.joi-rX ana"  the  Defendant  faid,  that  after  the  Time  1  aft  affigned  by  the  Plaintiff,  the  Teftator  made 
Ma" e'S  Keath  S  r^e  ^a'ntiff  and  R-  his  Executors  in  Manner  and  Form  ut  fupra,  abfque  hoc  that  he  made  the 
Plaintiff  his  fole  Executor  after  that  Time,  and  the  Defendant's  Plea  was  held  not  good,  becaufe 
the  Day  on  which  the  Plaintiff  and  R.  were  made  Executors  is  incertain,  which  ought  to  be  cer- 
tainly  alledged  for  the  Knowledge  of  the  Jurors,  and  therefore  the  Defendant  was  forced  to 
put  a  Day  certain  in  his  Plea  on  which  the  Plaintiff  and  R.  were  made  Executors,  abfque , hoc 
that  the  Plaintiff  alone,  after  that  Time,  was  made  fole  Executor.     And  fo  the  Defendant  who 
<:  1.  h.  6. 32.  minifl red  the  Matter  of  the  Iffue  was  forced  to  (hew  the  Day  certain.      c  And  in    3.  H.  6.  in. 
^;222Fgrz0'  !f"Trefpafs   for  wrongfully  taking  away  his  Servant,  the  Defendant  faid,  that  long  before  the  Ser- 
jom;,  4\  Repii-vant  made  an  Agreement  with  the  Plaintiff,  he  made  an  Agreement  with  the  Defendant  himfelf 
Hc'a°tn.'s4Max     at  ^uc^  a  Place>  an-d  from  thence  he  went  with  the  Defendant  himfelf,  at  the  Requeft  of  the  De- 
J54.  fendant,   to  ferve  him :  And  the  Plaintiff  traverfed  the  Bar,  et  alii  e  contra,  and  this  Iffue  was 

clearly  holden  not  good,  becaufe  the  Plaintiff  did  not  (hew  what  Day  he  retained  him,  for  with- 
out that   was   (hewn  the  Jurors  could  not  know  the  Certainty  of  the  Time  fo  as  to  find  with 
which  of  them  he  firft  made  an  Agreement,  wherefore  the  Plaintiff  was  there  put  to  (hew  the 
Day  in  certain.      So  here,  if  the  Plaintiff  fhould  traverfe  the  Defendant's  Refidence  ever  fince 
the  Remainder  fell,  this  Iffue  would  be  upon  an  incertain  Point,  inafmuch  as   no  certain  Time 
is  (hewn  whereof  they  may  enquire,  for   which  Reafon  the  Day  ought  to  be  (hewn  in  certain. 
And  it  lies  upon    the  Defendant  here  to  (hew  it,  becaufe  he  is  in  the  affirmative,  for  the  Plain- 
tiff muft  (land  to  the  Traverfe  and  Denial  of  the  Entry  at  the  Time,  and  he  that  is  in  the  Ne- 
gative ought  not  to  fhew  that  to  be  done,  which  he  denies  to  be  done,  and  therefore  the  Defen- 
*  t.  Co.  13c.  a.  dant  being  in  the  affirmative  ought  to  fhew  it,  and  becaufe  he  has  not  done  fo,  the  Plea  is  naught: 
b-  2  co.  5i.  a.  Then  as  to  the  Matter  in  Law,  it  feems  that  the  Remainder  is  void  for  divers  Caufes ;  one  Caufe 
t".  Raym.1'^'.  is,  becaufe  the  Limitation  of  the  Remainder  is  here  appointed  during  the  particular  Eftate,  dand 
j.  Finch.  50.    every  Remainder  ought  always  to  be  appointed  and  limited  to  take  Effect,  after  the  particular 
^Xno/s'  Eftate  ended,  and  not  during  the  particular  Eftate,  for  if  it  is  limited  and   appointed  to  take 
■Ab*'  V' if"'  Effect  during  the  particular  Eftate,  then  it  (hall  be  utterly  void,  becaufe  it  is  repugnant  to  the 
nJncerl'  wV    firft  Eftate.     *  As  if  a  Leafe  is  made  for  Life,  the  Remainder  for  Life,  and  if  the  firit  Tenant  for 
p'^;nch    ,     Life  die,  that  then  it  (hall  remain  over  to  a  Stranger  in  Fee,  this  is  a  void  Remainder,  becaufe 
arguendo.'  5°*    it  is  appointed  to  take  Effect  immediately  after  the  firft  Eftate  for  Life  determined,  and  when 
the  firft  Eftate  for  Life  is  determined,  then  the  Remainder  for  Life  commences,  and  from  thence 
has  Continuance :  And  if  it  continues  from  thence,  then  it  follows  that  the  Remainder  in  Fee 
may  not  take  effect  immediately  after  the  firft  Eftate  for  Life  ended,  for  if  the  Remainder  in 
Fee  fhould  then  begin  to  take  Effect,  it  would  avoid  the  firft  Remainder  for  Life,  which  cannot 
be  avoided,   becaufe  it  was  firft  appointed ;  and  therefore  inafmuch  as  the  Remainder  in  Fee 
is  limited  to  take  Effect  during  the  Eftate  precedent,  which  Eftate  precedent  the  Remainder  in 
«  m.      h.  8.  Fee  muft  either  avoid,  or  be  void  itfelf,  it  feems  to  me  that  it  (hall  be  void  for  the  Repugnan- 
4.a    **.ndo.   cv-     c  So  if  a  Leafe  is  made  to  two,  the  Remainder  over  in  Fee  after  the  Death  of  the  firft  of 
them,  this  Remainder  is  void,  becaufe  the  Survivor  of  them  (hall  hold  Place  after  the  Death  of 
the  firft,  and  inafmuch  as  the  Survivor  of  them  (hall  have  the  Land  immediately  after  the  Death 
of  the  other,  it  cannot  immediately  remain  over  to  another  in  Fee,  for  if  fo,  then  it  muft  drown 
f  Adjudged  ac-  tjle  £rfl.  Efl-ate    which  continues ;  and  therefore  the  Remainder  fhall  be  void  for  the  Repugnan- 

cord.   Cogan    v,  7  '  iiiir 

Cogan.cro.-EYz.  cy,  fooner  than  it  (hall  drown  the  firft  Eftate,  which  was  appointed  and  limited  before  the  Re- 
ll°-  I'  pu(°^  mainder.  So  in  the  principal  Cafe,  it  is  given  to  Hufband  and  Wife  for  their  Lives,  the  Re- 
biutur,  Per  mainder  to  the  eldeft  Son  for  Life,  upon  Condition  that  if  the  eldeft  die  living  the  Hufband 
Poft.^4.  Sce  anc*  Wife,  that  then  it  (hall  remain  to  the  Defendant  for  Life,  which  is  as  much  as  to  fay,  that 
t  Lkt.  §  347.  then  immediately  the  Defendant  (hall  have  the  Land,  which  cannot  be,  for  the  firft  Eftate  con- 
Dr.'&'smY^nb.  tinues  at  that  Time,  and  if  the  Remainder  fhould  be  good,  it  muft  drown  the  firft  Eftate, 
2.  cap. 20  Perk,  which  the  Hufband  and  Wife  have,  which  it  fhall  not  do,  and  therefore  the  Remainder  fhall  be 
go^Finch.'io;.'  v01^  f°r  l^e  Repugnancy  and  Contrariety  it  bears  to  the  firft  Eftate.  Alfo  the  Remainder  is 
Poft  34.  see  the  void  for  another  Caufe,  viz.  becaufe  it  is  limited  to  commence  upon  Condition,  f  which  no  Re- 
swtu'teofsi.rf?  mainder  may  do,  for  Conditions  always  enure  in  Privity,  fo  that  none  but  Privies  fhall  take  ad- 
8.^.34.  whkh  vantage  of  them-,  E  for  none  (hall  enter  for  a  Condition  broken  except  the  Feoffor,  Donor,  and 
moVuw  wTe  Leffor,  or  their  Heirs.  And  as  none  but  Privies  (hall  avoid  an  Eftate  before  made  for  the  Breach 
fo.  of 


Coithirft  verfus  Bejufhin.  in  C.  B.  25 

-  —  --■-  .,-,.■  1    .  .  1 -  ..-.—.      ,.,.,—,         1  ,    .  __.■  „.■■,-,       ,.f  .1 — m  ■■■  -» 

of  a  Condition,  fo  none  but  Privies  Only  fhall  take  a  new  Eftate  by  Performance  of  a  Condition. a  ™-^'ue^i s" 
*  And  therefore  if  a  Man  makes  a  Leafe  for  Life,  referving  Rent,  upon  Condition  that  if  the  Rent  i>-m.  ig.  h'%. 
be  behind  it  fhall  remain  to  a  Stranger  in  Fee  after  the  firft  Eftate  ended,  this  Remainder  is  void,  be-  \\c0a7^Pcr 
caufe  it  depends  upon  a  Condition,  and  none  fhall  take  Benefit  by  it  but  only  Privies,  and  the  Stran-  Waimejiey,]. 
ger  to  whom  the  Remainder  is  appointed  is  hot  a  Privy,  but  a  Stranger,  ergo  he  fhall  nofr^.^aa. 
take  Benefit  by  the  Remainder,  for  which  Reafon  the  Remainder  is   void.     b  So  if  I  make  a  herbert. 
Leafe  for  Life,  upon  Condition  that  if  the  LefTee  do  not  pay  me  20  /.  at  fuch  a  Day,  that  then  t/ufis^iftry ' 
it  fhall  remain  over  to  a  Stranger  in  Fee,  and  he  fails  of  Payment,  this  is  a  void  Remainder,  and  seizin  is  not 
can/a  qua  fupra.     But  if  I  make  a  Leafe  for  Life,  upon   Condition  that  if  the  LefTee  do  fuch  °orm£\yf  n*u 
an  Act  he  fhall  have  Fee,  and  he  does  it  accordingly,  there  he  fhall  have  the  Fee  ',  becaufe  he  ther  can  e dates 
is  privy  to  the  Condition,  and  therefore  he  fhall  take  Benefit  by  it.     And  fo  the  Diverfity  ap-  ^y  Livery  "and 
pears  where  the  Eftate  upon  Condition  is  appointed  to  a  Privy,  and  where  to  a  Stranger.     Then  Se.'zin  onJy . 
here  in  our  Cafe  the  Remainder  is  appointed  and  limited  to  the  Defendant,  if  his  Brother  firft  Tnc°the  sutufe 
dies  in  the  Life  of  the  Hufband  and  Wife,  and  if  he  does  not  die  in  the  Life  of  the  Hufband  of  2Q-  Car.  2. 
and  Wife,  then  the   Defendant  fhall  not  have  the  Remainder.     So  that  the  Commencement  of  T This  ceremo- 
the  Remainder  is  upon  a  Contingent,  viz.  upon  this  Word  (if)  which  is  a  Word  conditional,  ^sututeofT 
which  precedes  the  Remainder.     And  for  this  caufe  the  Remainder,  which  muft  here  commences,,,-,  cap.  16. 
Upon  a  Condition,  is  not  good.     c  But  if  an  Eftate  is  made,  for  Life  upon  Condition  that  if  ^  ^' L!,tlDt9& 
the  Tenant  for   Life  die,  that  then  it  fhall  remain  over,  this  Remainder  is  good,   becaufe  it  stud,  lib  z.  cap. 
Commences  upon  the  Determination  of  the  Eftate  which  is  certain  and  not  incertain,  and  there-  *°'1'cRol,'^br' 
fore  it  is  no  Condition.     But  in  our  Cafe  it  is  incertain,  and  may  be  called  a  Condition,  for  Vaugh.  269. , 
there  is  no  Condition  but  what  is  incertain,  and  may  be  performed  of  broken  :  And  here  it  is  in-  |'j{°^  "A* 
certain,  and  cbnfequently  a  Condition,  and  then  the  Remainder  fhall  be  void.     And  fo  the  Re-  Tjones^s^ar- 
mainder  here  is  void  for  the  two  Caufes  before  fbewn.     And  further,  my  Lords,  it  is  to  be  con- |^x °'z™°yz^ 
fidered  and  obfefved,  that  in  every  Weal-Public  it  is  netefTafy  and  requifite  that  the  Conveyan-  *.8.  c0. 75. 3. 
ces  of  Things  fhould  be  certain,  for  Certainty  is  the  Mother  of  Repofe,  and  Incertainty  the  Remainder/w. 
Mother  of  Contention,  which  bur  wife  and  provident  Law  has  ever  guarded  againft  and  pre-  g'- 1-  inMarg.- 
vented  all  Occafions  thereof.    .  For  which  Reafon  it  has  drdaified  certain  Ceremonies  to  be  ufed  a.cro.Ei4.336c»' 
in  the  Change  and  Tranfmutatlon  of  Things  from  one   to  another^  (arid  efpecially  in  the  Cafe  of  fly*sM"-32,3- 
Freeholds  which  are  of  greater   Price  and  Eftimation  in  our  Law  than  other  Things)  in  order  1.  %X  ±0l  Bro, 
to  know  the  certain  Times  when  Things  pafs  •,    and  therefore  in  every  Feoffment  the  Law  has  Oone.45.Eftat.es 
appointed  that  d  Livery  and  Seizin  /ha]]  be  had^  and  in  every  Grant  of  Reverfions  of  Rents,  &c.  R^'maindejc: 
that  e  Attornment    fhall  be  made,  which  are    certain    Points  cdntairtirig  the  Time  when,   and  p1-  *•  *»  Mars. 
to  whom  fuch  Eftates  do  pafs.     And  upon  the  fame  Reafon  the  LaV  has  ordained  and  appoint-  Reminder*' c!" 
ed  that  every  Remainder  mall  have  three  Things,;  befides  thofe  beforementioried^  as  Rules  and*-*1-?- 
Directions  whereby  to  know  and  difcerri  when  Remainders  are  good  ;  viz.  *  an  Eftate  prece-  2>  Finch,  i3IC* 
dent  made  at  the  fame  Time  that  the  Remainder  commences,  g  and  that  the  particular  Eftate  ^'in^br,t,c Re" 
'continue  when  the  Remainder  vefts,  h  and  that  the  Remainder  be  out  of  the  Do'ribf.  at  the  Time  vr.i. 
of  the  Livery;  and  if  any  of  thefe  three  Things  failj  the  Refnainder  is  void.     \  And  therefore  aS  ^'^L^J' 
to  the  firft  Point,  if  the  LefTor  confirms  the  Eftate  of  his  Tenant  for  Years,  the  Remainder  in  p0ft  355!^^ 
Fee,  this  is  a  Void  Remainder,  becaufe  the  Eftate  for  Years  was  made  before  the  Rerhainder3  f^Ta  m  q  > 
and  not  at  the  Time  with  the  Remainder,  and  he  fhall  not  take  it  as'  a. Grant  of  the  Reveffidn;  s.  p. cited ar-* 
becaufe  he  is  not  Party  to  the  Deed.     k  So  if  the  LefTor  diffeizes  his  Tenant  for  Life,  and  if-  Stf^tJJJ 
terwards  makes  a  new  Leafe  to  him  fdf  Life,  the  Remainder  in  Fee?  this  Remainder  is1  void,  vm.  Abr.  tit/ 
becaufe  the  Tenant    for  Life  is  remitted  to  his  Eftate,  which   Upas  made  long  before  the  Re-  ^™/inder>  T" 
mainder  appointed;  fo  that  the  Eftate  precedent  was  riot  made  at  the  Time  of  the  Remainder,  a.n. 32. h. c. 
and  therefore  the  Remainder  is  Void.      J  So  if  the  Heir  endows  his  Mother,  the   Remain-  ^'p^TiT' 
der  in  Fee,  this  Remainder  is  void,  although  Livery  and  Seizin  be  made  to  the  Woman,  be-  =»•  fm.  Deti- 
caufe  the  Dower  has  Relation  to  the  Death  of  the  Hufband  ;  and  therefore  inafmuch  as  the  Eftate  h!^.4^!  pcs, 
precedent  was  not   made   when  the  Remainder  was  appointed,  the  Remainder  is  void.     And  ^«<».h.2.h. 
as    to  the  fecond  Point,   the   Eftate   precedent  ought  to  continue  when  the  Remainder  vefts.  Kebi?&o.  Done 
m  And  therefore  Froivick  is  of  opinion  in  21.  ti.  ji  that  if  one  makes  a  Leafe  for  Life  up'ori  **.  Grams  151. 
Condition  that  if  he  do'  not  fuch  an  Ad  his  Eftate  fhall  ceafe,  and  that  then  it  fhall  remairi  h.'p)'r  iti^g?.' 
over  in  Fee,  this  Remainder  is  void,  becaufe  it  does  not  veft  during  the  Eftate  precedent,  for  S'£'?°T'  Z5" 
by  the  Ceffer  the  firft  Eftate  is  determined.     "So  if  a  man  makes  a  Leafe  for  Life,  and  thata.  li  ^/plt, 
a  Day   after  the  Death  of  the  Tenant  for  Life  it  fhall  remain  over,  this  Remainder  is  void,  ^s%n*7-  7°*- 
becaufe  the  firft  Eftate  is  determined  before  the  Appointment  of  the  Remainder.     And  as  to  lm.  &&1.  b°" 
the  third  Point,  that  the  Remainder  ought  to  pafs  but  of  the  LefTor  at  the  Time  of  the  Livety|*  bPo$|^ 
made,  or  elfe  it  fhall  be  void,  this  is  proved  by  the  Cafes  before  put:  And  alfo  in  the  com- 565.  2.'co.5i. 
mon  Cafe,'    °  where  a  Leafe  is  made  for  Life,  Remainder  to  the  right  Heirs  of  J.  S.  who  is  )'0* q°'z°'  j"# 
then  alive,  this  Remainder  paffes  out  of  the  LefTor  prefently,  although  it  does  not  veft  pfeferit-  Poph.Sz'/winc&ji 
ly.     And  fo  in  all  Cafes  the  Remainder  ought  to  pafs  out  of  the  Perfori  of  the  Leffof  at  the  T5/R"0^  jL." 
Time  of  the  particular  Eftate  made.     But  in  our  Cafe  the  Eftate  precedent  was  made  long  be-  Noy-s  Ma'x.  124". 
fore  the  Remainder,  gnd  therefore  the  Remainder  fhall  be  Void,  as  in  the   other   Cafes  before;  ^f'  "•  H"4* 
and  alfo  the  Remainder  was  not  out  of  the  LefTor  at  the  Time  of  the  Livery,  but  it  was  ap- 
pointed to  pafs  upon  the  Performance  of  a  Condition,  fdf  the  Words  are,  "  that  if  the  Sori 
"  in  the  Remainder  die,  then'  it  fhall  remairi  to  the  Defendant,7  &c."  ,  and  this  Word,  (then)  ■*      ,  ,, 
is  a  Relative,  and  has  its  Antecedent,-  which  ii  to'  be  tried  by  the  Queftio.n',  whefi;  as'  if  it  be^^^fS- 
demanded,  when  he  fhall  have  the  Rerriai'nder,  it  is  to"  be  anfwered,  when  William  is  dead,'  then  j-  ^I._-x.  w  * 
he  fliall  have  it,  and  not  before.  ,  So  that  the  Remainder  did  not  pafs'  prefently,  inafmuch  as  the  ccTn^jf p'od. 
Condition   precedes  the  Remainder.     p  Arid  therefore  in  i$;H..'j.  iri  the  firft  Cafe,  a  Diverfity  3*-  RrfiWj'' 
is  held  in  a  Writ  of  Annuity,  that  if  I  grant  to  one,  that  when  he  fhall  be  promoted  to  a  Bene-  gif^'.^'c/; 
fice  he  fhall  have  an  Annuity,  there  if  he  demand  the  Annuity  he  oUgh't  firft  to  fhew  that  he^-o-^Brownj;' 
is  promoted  to  a  Benefice  j  but  if  an  Annuity  is  grarited  to  one  until  he  be  promo'ted  to  a  Benefice,'  l^cr^Arl'ic* 
there  he  fhall  have  a  Writ  of  Annuity,  and  need  not  fhew  that,  he  Is  not.  yet  promoted,  be- ^'|s-  M^Rgi 
taufe  the  Annuity  precedes,'  arid  the  Prornotion.is  fubfequent  arid  goes  in'  Defeafarice  of  the  An-1   'r'** 
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n  h.  7.  Ed.  3.  nuity,  and  therefore  ought  to  be  fhewn  on  the  contrary  Side.     q  And  in  7.  Ed.   3.  a  Man  made 

D°'btf '1"!  F'tZ' a  Leafe  for  8  Years  rendering  100  s.  Rent  yearly,  and  if  the  LeiTee  would  hold  the  Land  over 

1R0i.Abr.g5.  the   Term  to  him  and  to  his  Heirs  forever,  that  then   he  fnould  pay   yearly  20/.   and  within 

c06 lIm. siy't  the  8  Years  the  Leflbr  brought  an  Action  of  Debt  for  the   iooj.  and   it  was  held  maintainable; 

poft  272./V .a  which  proves  that  the   Fee  did  not  pafs  prefently,  becaufe  the  Condition  precedes  the  Fee,  viz. 

Brow,  j.         .^  ke  wjn  j^qJj  overj  ^j>f>  ancj  he   j^    n0t  determined    his   Pleafure  then,  for  if  the  Fee  had 

a  6  r.  i.  Fit-*,  pafled  prefently,  the  Action  would  not  lie,  for  then  the  Rent  fbould  not  be  a  Chattle.     a  And 

juris  ciamat.  20.  \n  pkjing  ton's  Cafe  in  6.  i?.  2.  where  a  Leafe  for  Years  was  made  to  two,  upon  Condition   that 

foi'X^p'erk;  if  the  Leflbr  die  within  the  Term,  or  grant  the  Reverfion,  that  then  the  Termors  mould  have 

§729.  1.  And.  Freehold;  there  it  is  held  that  inafmuch  as  the  Condition  precedes  the  Freehold,   the  Freehold  is 

*pta£eJ.  si  not  out  of  the  Leflbr  prefently,  and  thereupon  one  of  the  Termors  attorned  as  Termor  for  Years, 

v'in.  Abr.  tit.  faving  his  Advantage.      Which  Cafes  prove  that  in. our  Cafe  the  Remainder  did  not  pafs  out  of 

^  on,      a.^  Leffor   at  the  Time  of  the  Livery,  inafmuch  as  the  Condition  precedes  the  Remainder; 

and  they  alfo  prove  that  the  Remainder  commences  upon  Condition,  and  that  the  Remainder  is 

appointed  to  commence  after  the  Commencement  of  the  particular  Eftate,  which  is  contrary  to 

the  Rule  of  Law  ;  and  therefore  for  this    and  the  faid  other  Caufes  the  Remainder  fhall  be  void. 

And  fo  the  Plaintiff  fhall  recover  for  the  Infufficiency  of  the  Matter,  as  well  as  of  the  Form  of 

the  Bar. 

£  «mfra  for  the       Cook  Serjeant  to  the  contrary.     As  to  the  two  Exceptions,  which  have  been  moved,  viz.  that 

Defendant.        ^  pjea  js  not  goo^  becaufe  he  has  not  fhewn  that  he   has   been   refident  all  the    Time  fince 

*>  m.  31.  h.  6.  the  Remainder  fell,  neither  has  fhewn  what  Day  he  entered;  Sir,  as  to  this  it  feems  to  me  that 

?«bBrf  Baf" tot" lt  ^a^  t>e   taken  that  he  entered  immediately  after  the  Death  oi  the  Hufoand  and  Wife,  and 

T-V-Ed.  4-  12.  that  he  has  been  refident  all    the  Time  fince,  for  the  Defendant  has  pleaded  by  Way  of  Bar,  b 

|",£|bi|fli.    and  if  the  Bar  has  Matter  of  Subftance,  and  is  certain  to  a  common  Intent,  it  is  fufficient,  al- 

h.  2T.  Ed.  4.     though  it  is  not  certain  to  every  fpecial  Intent.     c  And  therefore  in  the    faid   Cafe  of  33.  H.  6. 

Iro.'ibfdT^H-  Put  ky   my  Brother  Pollard  fo.  24.  where  the   Defendant  pleaded  that  the  Teftator  made  the 

3.  h.  7.  9.  b.  Plaintiff  and  one  R.   his  Executors,  Judgment,  &c.  the  Plea  was  good  without  {hewing  that 

pilfs'.'c'o.Litt.'this  was  after  the  Time  that  he  made  the  Plaintiff  fole  Executor,  for  it  fnall  be  fo  intended.     So 

303.  a.  5.  Co.  that  if  the  Defendant's  Plea  be  certain  to  a  common  Intent  it  is  fufficient.     d  So  if  the  Defen- 

aS2.aBuift.°'77.'dant  in  Trefpafs  fays,  that  the  Place  where,  &c.  is   his  Freehold,   the  Piea  is  good,  and  yet  it 

Litt.  r.  7i.  73- may  be  that  the  Plaintiff  has  an  Eftate  for  Years,  or  fome  fpecial  Eftate  which  may  ftand  with 

I'm^'fl iid.  his  Bar,  and   that  the  Plaintiff  may  punifh  the  Defendant  ;  but  fuch  fpecial  Matter  fhill  not  be 

Raym.  3io.Bac.  intended,  and   therefore  the  Bar  fhall  be  good,  becaufe  it  is  good  to  a  common  Intent.     e  And 

HeaVs'liaxi  3.  fo  in  6.  Ed.  4.  in  Debt  upon  an  Obligation  upon  Condition  indorfed  for  the  Performance  of  all 

53.  Touch,  of  tne   Covenants  contained  in  an  Indenture,  the  Defendant  faid   that  in   the   Indenture  it  was 

2gec^;';96.'43°i.  comprifed  that  the  Defendant  fhould  bring  one  to   be   an  Apprentice  to  the  Plaintiff  in  the 

e  Heath's  Max.  ^rt  fa  <fuma  JH^  and   alfo  that  he  fhould  inform  another  in  the   faid  Art,  and  then  the  Ob- 

d4T.5Sio.  h.  7.  ligation  to  be  void,  and  he  faid  that  he  had  performed  them,  upon  which  they  were  at  Iflue,  and 

%*•  pf  &$le-   a  Verdict  for  the  Plaintiff,  and  it  was  moved  in   Arreft  of  Judgment,  that  the  Plea  was  not 

5se.at  good,  becaufe  the  Condition  was  that  the  Defendant  fhould  perform  all   the  Covenants   in  the 

"  r'  ^Batt".  ^denture,  and  he  did  not  fay   in  his  Plea  f  that  the  faid  two  Covenants  were  all,  fo  that  he 

Ero.'  condition,  did  not  alledge  Performance  of  all  the  Covenants,  for  which  Reafon  his  Plea  was   not  good; 

***•  ^cath's     but  yet  all  the  Juftices  held  the  Plea  good,  for  that  when  the  Defendant  alledged  the  two  Co- 

f*Dyer.5»7.  pi.  venants  in  the  Indenture,  it  fhall  not   be  taken  by  common   Intent  that  there  were  more  Co- 

•Yid'-^V'fsV venants  tnan    thofe,   except   the  Plaintiff  fhews  the  contrary   on   his    Part;    and  becaufe  the 

gM.^i  k.6.  Bar  was  good   to   a  common    Intent,  the    Plea  was  held   to    be    good.      £  So  in   a  Forme" 

r  b"irfuffTi." c'on  ne  ^ona  Pas   '^trim^  Iacie  a  g00^   Bar,    and  yet  it  may  be   that  the  Land  was  recovered 

Poft'31.  Ptr     in   Value,  in    which    Cafe  the   Plea   is  not  proper,  for   other   Land  was  given,  and  yet   the 

kijl'  '■  h.  6.  Demandant  fhall  there    recover ;    but  inafmuch  as  it   fhall  be    intended    a   general  Gift,    the 

5.  Pi.  4.  Fitz.  Plea  fhall    be    good.      And  fo   a  Bar    which  anfwers   a  common  Intent   is  good,    although 

Iffn%£mfai j.  ^  ^ces   not  an^wer  every  fpecial  Intent.     h  And  in  3.  H.  6.  in  Debt  againft  Executors,   who 

c5»(ra p. 7- H-4- pleaded   that   they  had  fully    adminiftred   the   Goods   of  the  Deceafed  the   Day  of  the  W7rit 

iV'n-H-6'  Purchafed,  and  fo  nothing  in  their  Hands,  the  Plea  was  good  ;  and  yet  it  is  not  good  to  every 

r?, a.  PirNeai-  fpecial  Intent,  for   it  may  be  (as  the  Cafe  there  was)  that  other  Goods,  which  did  not  belono-  to 

Tfumfi^-  Af- tne  Teftator  the  Day  of  his  Death,  are  come  into  their  Hands  in  Lieu  of  the  other  Goods,  but 

fee,  37-  Br0-    yet  the  Bar  was  there  held  good,  becaufe  it  anfwered  a   common  Intent.     '  So  in  Aflize  if  the 

ictf.bt'    CW'  Tenant  pleads  in  Bar  a  Recovery  in  Aflize  heretofore  againft  a  Stranger,  and  that  the  Eftate  of 

the  Plaintiff  was  Mefne  between  the  Diffeizin  and  the  Recovery,  the  Plea  is  good,  and  yet  it 

may  be  that  the  Plaintiff  now  in  the  Aflize   was  in  by  Defcent,  or  has  a  mefne  Title,  which 

Pef  fhall  take  away  the  Aflize  of  the  other,  and  fhall  not  be  avoided  by  the  faid  Recovery  ;  but  this 

Muntagu'c,  c  j.  fhall  not  be  intended  without  being  fhewn,  for  which  Reafon  the  other  Plea  which   is  good 

to  a  common  Intent  fhall  ftand.     k  So  if  one  pleads  in  Bar  that  his  Father  was  feized,  and  died 

feized,  and  the  Land  defcended  to  him  as  Son  and  Heir,  and  he  entered,  &rV/this  is  a  good  Bar, 

1  Heath's  Max.  an<^  yet  &  ,s  not  certain  to  every  Intent,  for  it  may  be  that  a  Stranger  abated  and  died  feized, 

jc.  wing.  Max.  in  which  Cafe  the  Entry  of  the  Heir  is  not  lawful:  but  this  fhall  nut  be  intended  without  being 

reg.  n.3.  pi.  3.  fpecial[y  fhewn,    and  therefore  the  Bar,  which  anfwers  every  common  Intent,  is  good.     ]  So  in 

our  Cafe  the  Bar  fnall  be  good,  becaufe  by  common  Intendment  it  fhall  be  taken  that  the  Entry 

was  immediately  after  the  Remainder  fell,  and  if  it  was  not  fo  the  Plaintiff  ought  to  have  fhewn 

m        .  it,  for  we  by  way  of  Bar  fhall  not  be  compelled  to  fhew  the  Certainty  of  the  Time;  but  when 

elpe'rSe'de.',  the.   Thing  commences  in  refpeel  of  Time,  then  the  Certainty  of  the  Time  ought  to  be  fhewn. 


«5nTjJep'410,  m;Afi**f  one  retains  another  to  ferve  him  a  Year  for  20  j.  Wages  there  if  the  Servant  demands 
wing.  Maxi  reg.  the  20  s.  he  ought  to  fhew  that  the  Time  is  paffed,  viz.  that  the  Year  is  expired,  and  he  ought 
v"'plAtr'tit  to  plead  it  certainly,  becaufe  his'Adtion  is  given  in  refpecl  of  the  Year  pafled,  and  of  a  Thing 
CoVtraa.  k.  pi.done  in  Time,  and  the  Time  is  Parcel  of  the  Caufe  of  the  Demand,  and  precedes  the  De- 
23.-  •  mand.   ..  But  here  the  Time  purfues  the   Demand,  and   is   not  the  Caufe  of  the  Demand,  and 

therefore  we  ought  not   to  fhew  it -as  certainly  as  where  the  Time  gains  the  Thing,  for  here  it 

goes 
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goes  in  Befeafance  of  the  Thing,  and  therefore  the  Bar  is  good,  nctwithflanding  the  faid  two 
Exceptions.     Further  it  feems  to  me,  that  the  Remainder  here  is  good,  for  firft  there  is  an  Eftate 
upon  which   the  Remainder  may  be   built,  and  the  Remainder  is  here  appointed  upon  it.     But 
tie  Caufe  why  the  Remainder   mall  not  be  good  is  alledged  in  two  grand  Points,  viz.  becaufe 
the  Fee  does  not  pafs  prefently  out  of  the  Leffor,  and  alfo  becaufe  the  Remainder  may  not  pafs 
upon   Condition.     And  it  feems  to  me  that  the  Remainder  paffes  out  of  the  Leffor  prefently, a  L!tt- §  35°* 
as  in  Littleton's  Cafe,  viz,  a  if  one  makes  a  Leafe  for  5  Years,  upon  Condition  that  if  he  pay  to 
him  20/.   within  the  firft  two   Years,  that  then  he  fhall  have  Fee,  the  Fee  pafles  out  of  thc>seeantes5.(«), 
Leffor  prefently.     b  So  where  a  Leafe  is  made  for  Life,  the  Remainder  to  the  right  Heirs  of  *£edr^tedB°o1" 
J.  S.  who  is  alive,  the  Remainder  is  out  of  the  Leffor  prefently,  altho'  it  may  not  veft  prefently. 
So  fhall  it  be  here.     And,  Sir,  a  Remainder  may  well  commence  upon  Condition:    c  As  if  acp°ft34- 
Leafe   is  made   for  Life,  upon  Condition  that  if  J.  S.  marry  my  Baughter  during   the   Eftate 
for  Life  it  fhall   remain  to  him,    this  is  a  good  Remainder,  and  yet  it  commences  upon  a 
Condition,  for  here  there  is  an  Eftate  upon  which  the  Remainder  may  be  built :  And  as  well  as 
I  might  have  given  it  to  him  immediately,  fo  may  I  give  it  him   by  mefne  Biftance  of  Time, 
and   upon  Condition,  for  that  which  I  may  give  without  Condition,  I   may   give  upon  Condi-  d.H.  34.  e<j.  3. 
tion.     "  And   in  34.  Ed.  3.  the  Cafe  is  that  one  devifed  Land  devifable  for  Life  upon  Condition  6%*'Bn!I¥°.°& 
that  if  his  Heir,  to  whom  the  Reverfion  defcended,  difturbed  the  Tenant  for  Life,  or  theExe-/ne» 
cutors  of  their  Adminiftration,  that  then  the  Land  fhould  remain  to  the  Baughter  of  the  Be- 
vifoi  and  to  her  Heirs,  and  he  died,  and  the  Tenant  for  Life  died,  and  the  Son  of  the  Baugh- 
ter brought  a  Formedon  in   Remainder  againft  the  Heir  of  the  Bevifor,  and  alledged  that  he 
difturbed  the  Tenant  for  Life,  and  the  Executors  alfo  ;  and  there  the  Tenant  traverfed  that  he 
did  not  difturb  the  Tenant  for  Life,  nor  the  Executors,  and  upon  this  Iflue  was  joined,  which 
fhould  not  have  been  fo,  if  the  Remainder  had  not  been  good :  which  Cafe  proves  that  a  Re-  *  M.  i8.  Ed.  4. 
mainder  may  well  be  upon  Condition.     c  And  if  one  makes  a  Biffeizin  to  the  Ufe  of  a  Stran-  p?\f.  Ed^f*".' 
ger,  and  the  Stranger  afterwards  agrees  to  it,    he  fhall  have  the  Land  thereby.     And  if  a  Free-Fitz.  biffeizin," 
hold  may  be  transferred  from  one  to  another  by  fuch  Affent,   a  multo  fortiore  may  it    be  tranf-  ^eementf^Daf. 
ferred  from  one  to  another  upon  Condition,  and  efpecially  where  there  is  an  Eftate  of  Freehold  92-  p6ft.  3*- 
precedent  to  which  the  Condition  may  be  annexed.     And  therefore  for  thefe  Caufes  it  feems 
to  me  that  the  Remainder  is  good. 

Morgan  Serjeant  to  the  contrary.    The  Pleading  is  not  good,  becaufe  he  does  not  fhew  the  T\meE^"";a  for  the 
of  the  Beath  of  William,  and  of  the  Hufband  and  Wife.     But  I  will  not  dwell  long  upon  this, Plaintiff' 
for  there  is  another  Biemilh   and  Wound  in  the  Pleading  which  is  incurable,  and  that    is,  be- 
caufe he  has  not  fhewn  the  Bay  of  his  Entry  ;  for  here  the  Condition  is,  fi  ipfe  vellet  inhabi- 
tare,  &c.  durante  termino  fuperius  exprejfo  :  which  is  for  the  whole  *  Term,  viz.  from  the  Begin-  *o.Bendi.  ig2, 
ning  to  the  End  *  and  then  inafmuch  as  he  ought  to  dwell  there  all  the  Time,  the  Time  is  \f^\£%l'e 
Parcel  of  the  Matter,  which  ought  to  be  fhewn,  for  it  is  Part  of  the  Subftance  of  the  Bar  :  p*-  Cokl,  c.  /. 
And  then  although  a  Bar  may  be  good  to  a  common  Intent*  yet  it  fhall  not  be  good,  f  where  Part  ^KUch^l?' 
of  the  Subftance  is  omitted  j  but  where  fuch  Things  are  omitted,  which  by  fpecial  Intendment,  48^ 
and  not  by  general  Intendment  are  omitted,  the  Law  warrants  fuch  Bar.     f  As  if  a  Man  pleads  f  „    *»•■»** 
a  Feoffment  in  Bar,  this  fhall   be  intended  good  to  common  Intent*  and  yet  it   may  be  that  55. 
the  Feoffor  was  within  Age,  of  in   Prifon  ;  But  fuch  fpecial  Things  fhall  not  be  intended  by 
the  Law,  unlefs   they  be  fhewn.      But  if  one  is  bound  in  an  Obligation  to  infeoff  another  be- 
tween the  Bate  of  the  Obligation  and  the  Feaft  of  Sh  Michael  next  enfuing,  there  if  an  A6tion 
is  fued  upon  the  Obligation,  it  is  no  Plea  to  fay  that  he  infeoffed  him^  but  he  ought  to  fhew 
the  certain  Bay,  for  the  Time  is  Part  of  the  Subftance  of  the  Bar,  and  if  this  be  omitted,  it 
fhall  never  be  fupplied  by  Intendment;  and  alio  the  Plea  fhould   not  be  good,  if  he  had  faid 
that    he  infeoffed  him  before  the  Feaft  of  St.  Michael^  without  fhewing  the  Bay  certain,  in  re-e  h.  3.  h.  7. 
fpeel  of  the  Knowledge  of  the  Jurors  if  Iffue  fhould  be  joined  upon  it.     g  So  if  one  pleads  in2-b-.asreed-Bro, 
Bar  that  he  was   Lord,  and  an  Alienation  was  made  in  Mortmain,  and  he  entered,  this  is  not  poft.0"^.'  pe'r 
a  good  Bar,  for  it  fhall   not  be  intended  that   he  entered  within  the  Year,  if  it  be  not  mewn,^ra*'fl£,Be»c'  J- 
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for  there  the  Time  is  Part  of  the  Subftance  of  the  Bar  5    and  it  fhould  not  be  a   good  Plea  Heaih'sMax.5"^ 
there  to  fay,  that  he  entered  within  the  Year,  without  fhewing  the  Bay  certain,  for  the  Know-  Kitch-4s6. 46°* 
ledge   of  the  Jurors.      b  And  I  was   of  Counfel   in  the  King's  Bench  in  a  Bill  of  Covenant  h  g.  pt  Heath's 
brought   by  the  LefTee  againft  the  Leffor,  who  had  covenanted  with  him,  that  if  he  was  law-  Max.  5$. 
fully  ejected  during  the  Term  of  any   Part  of  the  Land,  he  fhould  have  as  much  other  Land 
of  the  Leffor  during  the  fame  Term,  and  he  fhewed  that  he  had  been  ejected  of  fuch  a  Piece 
of  Land,  and   did  not  fay  when,  and  it  was  holden  that  he  ought  to  have  fhewn  the  Bay 
certain,  becaufe  it  was  Matter  of  Subftance.      So  in  our  Cafe  the  Time  is  Part  of  the  Sub- 
ftance of  the  Bar,  which  ought  to  be  certainly  fhewn,  and  forafmuch  as   it  is  not,  the  Bar  is 
not  good.      Further,  there  are  two  principal  Things  from  whence  Arguments  may  be  drawn, 
that  is  to  fay,  our  Maxims,  and  Reafon,  which  is  the  Mother  ''  of  all  Laws.     But   Maxims'  Dr.  &studi. 
are  the   Foundations   of  the  Law,  and  the  Conclufions  of  Reafon,  and  therefore  they  ought  4.'  2.  Fin'ch.V 
not  to  be  k  impugned,  but  always  to  be  admitted  ;  yet  thefe  Maxims  may  by  the  Help  of  Rea-  k  Dr.  &  stud.  I. 
fon,  be  '  compared  together,  and  fet  one  againft  another,   (although  they  do  not  vary)  where  it  Max.  17.  Co. 
may  be  diftinsuifhed  by  Reafon  that  a   Thine;  is  nearer  to  one  Maxim  than  to  another,  or  Lltt-  "• a* 67i 
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placed  between  two  Maxims,  neverthelefs  they  ought  never  to  be  impeached  or  impugned,  but  >  See  t.  FifKfci 
always  be  obferved  and  held  as  firm  Principles   and  Authorities  of  themfelves.     And  there  JM  £?;ManyCaAsff 
Maxim,  that  when  a  Remainder  is  appointed  to  one,  he  to  whom  it  is  appointed  ought  at  that  this  Nature  there 
time  to  be  a  Perfon  able,  and  to  have  Capacity  to  take  the  Remainder,  or  elfe  it  fhall  be  void.  PutA,.  * 
-m  As  if  a  Leafe  is  made  to  one  for  Life,  the  Remainder  to  J.  S.  in  Fee,  who  is  then  a  Monk  127,, 
profeffed,  and  afterwards  he  is  deraigned,  and  after  that  the  Tenant  for  Life  dies,  J.  S.  fhall 
not  have  the  Remainder,  becaufe  he  was  not  a  Perfon  able  at  the  Time  of  the  Remainder  ap-  *  ,.  <?o.  5*.  *t 
pointed  to  take  it.     "  So  if  a  Leafe  is  made  for  Life,  the  Remainder  to  the  Mayor  and  Com~  w-°J/hI<*!" 
monalty  of  D.  who  have  nof  then  Capacity  to  purchafe  Lands,  and  afterwards  they  have  Ca-  i.roJ.'r.  254^ 
pacity  to  purchafe,  and  after  that  the  Tenant  for  Life  dies,  the  Mayor  and  Commonalty   fhall  ^xc^-6lNoj'* 

z  not 
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^P«^»§56'ndt  take  the  Remainder,   taufd  qua  fupra.     *  So  if  the  Remainder  is  limited  to  him  whom  the 
•  Remainder,  D."  Tenant  for  Life  fhall  name,  and  afterwards  he  names  one,   he  fhall  never  have  the  Remainder, 
I'see  ante       caufo   ?afl  fuPra'      "  ^uc   ^  tne  Remainder  is   limited   to  the  right  Heirs  of  J.  S.  who  is  then 
(°),eeandn  the5'  alive,  and  he  dies,  and  afterwards  the  Tenant  for  Life  dies,    the  right  Heir  of  J.  S.  fhall 
feted"4"6       ^ave  n'     Anc*  *  nave  reat*  *n  our  B00^8   two  Caufes  thereof,  one  Caufe  is,  for  that  it  fhall 
be  intended,  that  J.  S.  is  then  dead,  the  other  Caufe  is,  for  that  the  Law  prefumes  that  J.  S. 
fhall  have  an  Heir  whom  it  will  appoint  to  take  the  Remainder  nolens  volens-,  fo  that  in  re- 
fpect  of  the  Certainty  of  an  Heir,  the  Remainder  fhall  be  good  ;  but  where  it  ftands  indiffe- 
rent whether  he,  to  whom  the  Remainder  is  appointed,  fhall  be  a  Perfon  able  or  not,  there  the 
Remainder  fhall   not  be  good.      And  there  is  another  Maxim   concerning  Remainders,  which 
my  Brother  Pollard  has  divided  into  divers  Branches,  but  I  fhall  only  mention  one  of  them,  and 

*  Ante  is- Cr«- that  is,  c  that  the  Remainder  ought  to  pafs  out  of  the  Leffor  at  the  Time  of  the  Livery.     And 
w.&^L adjudged  this   Littleton  faith  in  his  Book  in   the  Cafe  of  Richil,  d  where   the  Father  made   a  Gift  in 
^utt't^io     ^a^  uPon  Condition,  that  if  the  Donee  aliened,  csV.  then  his  Eftate  fhould  ceafe,  and  fhould 
1.  Co.'  ilu\,  remain  to  another  of  his  Sons;  this  Remainder  he  holds  void  for  divers  Caufes,  whereof  one 
ii£nd6o8'C"'  Caufe  was,  for  that  it  did  not  pafs  out  of  the  Donor  at  the  Time  of  the  Livery,  fo  that  Re- 
mainders ought  always  to  pafs   by  the  firfb  Livery.     And  in  the  other  Cafes  which  I  have  put 
before  of  a  Monk,  or  of  a  Corporation  who  have  not  Capacity,  this  Caufe  may  alfo  be  affigned 
to  make  fuch  Remainders  void,  for   there  it  does   not  pafs  prefently,  and  then  it  fhall  never 
pafs:  And  fo  one  Caufe  holds  Place  in  both  the  Maxims.     And  it  cannot  be  faid  but  that  it 
does   not  pafs  here  at  the  Time  of  the  Livery,  for  the  Condition   precedes  the  Commencement 
of  the  Remainder,  viz.  "  if  William  die  living  the  Hufband  and  Wife,  that  then  it  mall   re- 
'.*  main  to  the  Defendant,'*  in  which  Cafe  it  is  not  in  him  before  the  Condition  performed  :  And 
therefore  it  does  not  pafs  out  of  the  Leffor  at  the  Time  of  the  Livery,  for  which  Reafon  it 
mall  be  void.     But  if  the  Remainder  had  preceded,  and   the  Condition   been  fubfequent,  then 
the  Remainder  fhould  have  been  good,  but  otherwife  it  fhall  be  void  ;  wherefore,  &c.     And 
fo  it  feems  to  me  that  the  Plaintiff  fhall  recover. 

£  intra  hi  the     Brook   Serjeant  to  the   contrary.      As  to  the  Incertainty  of  the  Time  of  the  Entry,   the  Bar 
Defendant.        fl^jj  fo  taken  in  the  beft  Senfe  for  the  Defendant,  and   that  is,  that  he  entered  irnmediarely  j 
esee?nte26.     e  and  a  Bar  which  is  good  to  a  common  Intent  is   fufHcient.     f  And  therefore  about  20.  Ed.  3. 
^d£Bookslt  is   held,  that  if  one   pleads  in  Bar  that  J.  S.  died   feized,  and   R.  S.  entered  as   Son  and 
'  Heath'sMai,  Heir  to  him,  whofe  Eftate  he   hath,  this  fhall  be  a  good   Bar,  and  yet  it  may  be  that  he  was 
iSgS'of aX"  not  ms  **eir  ?  f°r  Jt  is  not  exPref*ty  faid  that  he  is  nis  Son  ar>d  Heir,  but  that  he  entered  as  Son 
and  Heir,  and  yet  becaufe  it   is  pleaded  by  Way  of  Bar  the  beft  fhall  be   intended  for  the  De- 
fendant.    So  is  it  here.     And  he  argued  further  much  to  the  fame  Effeft  wiEh  the  Argument  of 
Cook. 
qB  the  fame        Saunders  Serjeant  to  the  fame  Purpofe,     It  feems  that  the  Bar  is  good  to  prove  the  Condition 
Sldc;  fulfilled,  although  it  is  not  certainly  expreffed  that  he  entered  immediately,  and  although  the  cer- 

tain Day  thereof  is  not  mentioned  for  the  Information  of  the  Jurors ;  for  a  Plea  in  Bar  is  al- 
ways made  for  two  Purpofes  ;  one  is,  to  force  the  Plaintiff  to  make  a  Replication  -,  the  other 
is,  to  compel  the  Plaintiff  to  come  to  Iffue.  And  therefore  it  is  not  neceffary  to  (hew  every 
Thing  certainly  in  the  Bar ;  for  perhaps  the  Iffue  will  not  be  joined  upon  the  Bar  but  upon 
the  Replication,  for  the  Defendant  is  not  compelled  to  force  the  Plaintiff  to  come  to  Iffue  pre- 
«  Heath's  Max.  fently  •,  for  which  reafon  the  Bar  is  good  enough  if  it  be  certain  to  a  common  Intent,  s  And 
56'  therefore  in  an  Affize,  if  the  Tenant  pleads  in' Bar  a  Defcent  to  the  Plaintiff  and  two  others, 

and  that  he  has  the  Eftate  of  one  of  them,  it  is  good,  and  yet  he  might  have  it  by  Difieizin, 
in  which  Cafe  he  fhall  be  alfo  a  Diffeizor   to  the  Plaintiff,  for  he  may  not  be  a  Diffeizor  to 
the  one  without  the  other  %  or  he  might  have  it  lawfully,  and  fo  it  ftands  in  dubio,  but  yet  it 
fhall   be  taken  according  to   common  Intent  that  he  has  it  lawfully,  and  therefore   the  Plea 
a  47.  Aft.  31.  in  Bar  fhall  be  good.     h  And  in  27.  Afs.  in  an  Affize  brought   by  the  Heir,  the  Tenant  faid, 
b/o  AffiJJ  27?.' tnat  tne  Fatner  of  the  Plaintiff,  being  Tenant  by  the  Curtefy,  and  now  alive,  leafed  his  Eftate 
wing.Max.reg. to  the  Anceftor  of  the  Tenant,   who  died  feized  of  that  Eftate,  after  whofe  Death  he  was  in 
J|e9;th?s1^°'  6>  as  Son  and  Heir,  and  demanded  Judgment  if  Affize,  &c.  and  this  was  held   a  good  Bar,  and 
yet  he  did  not  fay  that  he  was  the  firft  who  entered  after  the  Death  of  his  Father,    and  if  he 
i  Co.  Litt.  41.  was  not  the  firft  that  entered  he  has  no  Title,  for  the  Land  ''  occupanti  concedilur  in  fuch  Cafe, 
cwr™'™'  Roi   anc*  tnat  1S  t0  mm  t'*a*  ^ft  enters,  which  might  be  the  Plaintiff,  but  yet  the  Bar  was  held  good, 
Rep.  123.  at-  for  that  to  common  Intent  it  fhall  be  taken  that  the  Tenant  was  the  firft  who  entered  after 
guendo.  the  Death  of  his  Father,  and  if  he   was  not,  the  Plaintiff  may  and  ought  to  fhew  it.      So  a 

*  m.  21.  h.  6.  Bar  is  fufficient  if  it  be  good  to  a  common  Intent.  k  And  in  Affize  if  the  Tenant  pleads  that 
l^\oZhichk~ ne  recovered  in  a  Formedon  in  defcender  againft  one,  and  that  the  Title  of  the  Plaintiff  is 
Ajcue  and  Por-  mefiie  between  the  Gift  and  the  Recovery,  this  is  a  good  Bar,  as  it  is  held  in  21.  H.  6.  and  yet 
Igfee.Fi^Affize lt  maY  De  tnat  tne  Plaintiff  was  diffeized  by  the  Donor,  and  that  he  entered  pending  the  For- 
37.  Bro.  Bar.  medon,  in  which  Cafe  his  Entry  was  good,  and  then  his  Recovery  falfe  ;  but  fuch  fpeciaS 
ge^bie"1^.00""  Matter  fhall  not  be  intended,  and  if  in  truth  it  be  fo,  the  Plaintiff  ought  to  fhew  it  •,  but 

the  Bar  is  good  without  fhewing  it,  becaufe  it  anfwers  the  common  Intent.     And  fo  it  is  a  Prin- 
ciple in  Law,  that  a  Bar  is   good  if  it  is  certain  to  a  common  Intent;  which  Principle  they 
utterly  deny,  who  argue  that  the  Bar  here  is  not  good  for  the  Incertainty  of  the  Day  of  the 
Entry.     So  that  although  they   commend  the  Maxims  in  Words,  yet  they  deny  them  in  Fact. 
Further,  as  touching  the  Remainder,  h  feems  to  be  good  ;  and  as  they,  who  have  argued  to  the 
contrary,  have  denied  the  Principle  in  Pleading,  fo  have  they  denied  the  Principle  in  the  Mat- 
ter,  viz.  that  Livery  of  Seizin  fhall  not  be  taken  moft  ftrongly  againft  him   that   makes  it ; 
whereas   it   has  always  been   held   as  a  Principle,-  that  when  a  Man  makes  Livery  of  Seizin, 
rp  rHg'Bro  ^lS  L'very  fhall' be  taken  moft  ftrongly  againft  himfelf,  as  it  may  be  proved  by  divers  Cafes. 
Efutes,  4.  b.  n".  '  And   therefore   if  one  gives  Land  ttf  a  Man  et  hxredibus,  it  fhall  be  a  Fee-Simple  to  him, 
tiw!l.5b.'  C°'   though   (fuis)    be   omitted  i    and  yet   he   did     not   give  him  a  Fee-Simple  exprefsly,    but 

inafmueh 
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inafmuch  as  every  Livery  fhall  be  taken  moft  ftrongly  againft  him  that  makes  it,  for  this  Reafon  a  T>  !8-Ed-  3- 
he  fhall  have  a  Fee  fimple.     a  And  in  18.  Ed.  3.  a  Man  made  a  Leafe  for  Life,  and  after  the  61!  Bro. Done' 
Death  of  the  Tenant  for  Life  that  the  Lands  redibunt  to  A.  and  B.  in  Fee,  this  is  held  a  good  Re-  36-  Hob.  2s2. 
mainder,  becaufe  the  Livery  of  every  Man  fhall  be  taken  moft  ftrongly  againft  himfelf.     b  And p0ft°. \7^.'^ 
fo  if  a  Man  makes  a  Leafe  for  Life,  the  Remainder  to  the  right  Heirs  of  J.  S.  who  is  alive,  this^™"* 
Remainder  fhall  pafs  out  of  the  Leffor  prefently,  and  fhall  be  in  Abeyance  rather  than  be  void,  or4i6.  £ 
that  the  Leffor  mould  take  Benefit  by  it  againft  his  own  Livery  and  Limitation.   Which  Cafe  proves  f  ^^,° » 2f.'s 
how  ftrongly  the  Law  extends  it  againft  him  that  makes  the  Livery,  and  Limitation  of  the  Eftate,  there  cited, 
and  yet  the  Law  of  its  own  Courfe  oftentimes  puts  the  Fee  in  Sufpence.     But  as  BraEIon  fays,  Mo- c  ^'  F°t'zEd'  3* 
dus,  et  conventio  vincunt  legem,  the  Manner  and  Form  of  the  Gift  alters  the  Law.     c  As  if  Houfes Covenant  16. 
leafed  for  Years  be  thrown  down  by  the  Violence  of  the  Wind,  the  Law  will  excufe  the  Leffee^°v,4- Wa£, 
in  Wafte ;  but  if  he  covenants  to  repair  them,  and  to  leave  them  in  good  Repair  at  the  End  of  the  3- 1.  pi.  i.j 
Term,  an  Action  of  Covenant  fhall  well  lie  againft  him  for  not  repairing  them,  for  his  fpecial  A-  D^&^tud.54* 
greement  alters  the  Law,  and  makes  his  Words  to  be  taken  moft  ftrongly  againft  himfelf.     So  lib.  2.  cap.  4. 
that  the  Law  interprets  the  Words  and  Actions  of  every  Man  moft  ftrongly  againft  himfelf.    And  ^nJ^jf; 
then  in  our  Cafe  the  Leffor  has  made  Livery  and  Seizin,  and  thereupon  has  annexed  a  Remain-  2.  Finch.  64. 
der  to  pafs  upon  a  Condition  firft  to  be  performed,  and  the  Law  fays,  that  every  Limitation  of^^^'1  ' 
an  Eftate  fhall  be  taken  moft  ftrongly  againft  him  that  appoints  the  fame  5  from  whence  it  fol-  pf  Al- 
lows that  the  Remainder  mail  be  good.     And  although  the  Remainder  does  not  pafs  prefently  to  ?[im%  j49^' 
the  Defendant,  yet  it  has  its  Commencement  upon  the  Livery,  and  fhall  have  its  Perfection  upon d  2-f^°".  *5« 
the  Performance  of  the  Condition,  and  in  the  mean  Time  it  fhall  be  as  a  Thing  ambiguous.     And  pllm.  34! "'"-' 
Braffon  faith,  "Terminus  et  feodum  poffunt  fimul  incipere  in  una  perfond,  fed  non  fimul  fiabunt,  et  nonp"'  Houghton. 
paribus  pafjibus  incedant :  fed  unus  eorum  Jlabit,  et  alter  eorum  erit  in  ■pendenti.     And  therefore  if  I  better  Opinions 
give  Land  to  one  upon  Condition  that  if  he  marry  my  Daughter,  that  then  he  fhall  have  the  Land  ^mt°a*j™" 
in  Fee,  he  fhall  have  it  accordingly  upon  the  Condition  performed  ;  for  by  the  Livery  it  takes  been  often  ad- 
its Commencement,  by  the  Performance  of  the  Condition  it  takes  its  Perfection,  and  in  the  meani"^*  P-J7- 
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Time  it  is  a  Thing  ambiguous.     So  if  I  make  a  Leafe  for  Years  upon  Condition  that  one  Month  k.  is.  Ed.  3.59. 
afterwards  he  fhall  have  Fee,  he  fhall  have  it  after  the  Month  accordingly,  for  the  Thing  fhall  f^'J^  ^ 
pafs  according  to  the  Agreement  moft  ftrongly  againft  the  Donor.     So  fhall  it  be  where  the  Re-  2.  Koi.  Abr. 
mainder  is  appointed  to  a  Stranger,  as  if  a  Leafe  is  made  to  two  upon  Condition,  that  if  one  die^J'  f' im 
•within  feven  Years,  that  then  after  the  Death  of  the  other  it  fhall  remain  to  a  Stranger  in  Fee,^»i/i.  Co. 
this  Remainder  is  good,  for  the  Reafon  of  the  Condition  to  give  the  Eftate  to  Privies  or  to  a  Stran-^' j2Cro- 
ger  is  all  one,  inafmuch  as  there  is  an  Eftate  firft  given,  to  which  the  Condition  may  be  annexed,  sut'^s l\ taw- 
for  the  Livery  and  Limitation  fhall  be  taken  moft  ftrongly  againft  him  that  makes  it.     And  a ^7"^^ 
Man  fhall  have  three  Things  by  a  Remainder,  viz.  firft,  he  fhall  have  the  Remainder  to  veft,  fe-^^.'j. 
condly,  Poffeffion  in  Law,  and  thirdly,  Poffeffion  in  Deed,  and  if  he  to  whom  is  is  appointed  be^°^;2IF30"rif 
able  to  take  it  when  the  Poffeffion  in  Law  is  caft,  it  is  fufficient.     d  And  therefore  it  has  been  tneS°*  had  been 
taken,  that  if  Land  is  given  to  one,  et  filio  fuo  primogenito,  and  he  has  no  Son  at  the  Time  of  the'-rime^fhouid 
Gift,  but  afterwards  he  has  a  Son,  this  Son  fhall  have  the  Land  by  Way  of  Remainder,  and  yet  the  j1"- taken  joint- 
Remainder  was  not  out  of  the  Leffor,  neither  did  it  veft  at  the  Time  of  the  Livery,  but  the  Law  was^pabk  of 
conftrues  the  Livery  and  Limitation  moft  ftrongly  againft  the  Leffor  :    So  that  rather  than  the  'hat  1^  &aii  not 
Remainder  fhall  be  void,  it  fhall  be  in  pendenti,  as  Bratton  faith,  as  a  me'fhe  Thing  performable«39e.Afs.  pi.^o! 
by  Poffibility.     And  inafmuch  as  the  Son  is  able  to  take  the  Poffeffion  in  Law  at  the  Time  when  £itz- Tail  '9- 
it  is  caft  and  fallen,  the  Remainder  fhall  be  good  enough.     c  So  in  39.  Afs.  a  Man  gave  Lands  to-s.  dI/.  93!"* 
Hufband  and  Wile,  and  to  one  Heir  of  their  Bodies  lawfully  begotten,  and  to  one  Heir  of  the£jj""*- 
Body  of  that  Heir  only,  and  the  Hufband  and  Wife  had  no  Iffue  at  that  Time,  but  afterwards  that  hVihaiiSke 
they  had  a  Son,  and  they  died,  and  the  Donor  entered,  and  the  Son  oufted  him,  and  the  Donor *™  seec"i"" 
brought  Affize,  and  the  Opinion  of  all  the  Juftices  there  was,  that  the  Plaintiff  had  no  Caufe  to**,  a. 
have  Affize,  but  that  the  Son  ought  to  have  the  Land,  as  a  Remainder,  as  I  take  the  Book,  and    '^^  Ajrax- 
not  otherwile :  and  yet  the  Remainder  did  not  pafs  out  of  the  Donor,  nor  veft  in  the  Son  at  thee  m.  18.  h.  %' 
Time  of  the  Livery,  but  inafmuch  as  he  was  in  effe  at  the  Time  of  the  Poffeffion  in  Law  caft  it  is  co^LkfTif' 
fufficient :  For  the  Law  continues  the  Livery  and  Limitation  moft  ftrongly  againft  the  Leffor  and  10.  Co.'97.V 
Donor.  f  But  if  the  Remainder  is  limited  upon  a  Contrariety,  then  it  fhall  not  be  good  :  as  in  Richil'Sp"^'^' 
Cafe  in  Littleton,  for  when  he  had  made  a  Feoffment,  it  could  not  remain  over  :   But  the  other 2-R0i.Rep.22o, 
Reafon  which  Littleton  affigns,  viz.  becaufe  it  did  not  veft  at  the  Time  of  the  Livery,  is  no  Rea-  i.Roi,.Rep.,,,. 
fon,  as  it  is  proved  by  the  Cafes  before  put.     g  And  if  Land  be  given  to  a  Man  and  to  his  Heirs, Pcr  Dodder  j. 
as  long  as  J.  S.  fhall  have  Heirs  of  his  Body,  and  if  J.  S.  die  without  Heir  of  his  Body,  that  ^X^l'. 
then  it  fhall  remain  to  another  in  Fee,  this  Remainder  is  void  for  the  Contrariety,  for  the  firft  E- 2-  Fii^h.  n2, 
ftate  was  a  Fee  fimple  determinable,  upon  which  a  Remainder  may  not  depend.     h  And  fo  if  a  t"e  c.aj.gfVems' 
Leafe  for  Life  is  made  upon  Condition  that  if  a  Stranger  pay  to  the  Leffor  20  /.  then  immediately  t°  make  a  Doubt 
the  Land  fhall  remain   to  the  fame  Stranger,  this  Remainder  is  void  for  the  Contrariety,  for  theAnd'La.Leon. 
Tenant  for  Life  ought  to  have  it  during  his  Life,  and  during  that  Time  the  Stranger  cannot  have  £'+•  P'rCoti, 
it  •,  but  if  it  had  been  limited,  that  after  the  Death  of  the  Tenant  for  Life  it  fhould  remain  to  the  rie^fisthat^p-- 
Stranger,  this  had  been  a  good  Remainder,  for  there  is  no  Contrariety.     So  here  it  is  appointed,  °enJrFe.e  fibTpaIe 
that  if  William  die  living  the  Hufband  and  Wife,  that  then  it  fhall  remain  to  the  Defendant,  this  other  Fee-fimpie 
is  not  to  be  intended  that  the  Defendant  fhall  have  the  Land  immediately  living  the  Hufband  and  ^fchcwV 
Wife,  but  that  it  fhall  remain  as  a  Remainder  ought  to  do,  viz.  after  the  Death  of  the  Hufband  granted.  But  in 
and  Wife,  in  the  fame  Manner  and  Form  as  William  fhould  have  had  it  •,  for  which  Reafon  there  ^e^tD^ifc' 
is  not  any  Contrariety  here,  and  therefore  the  Remainder  is  good.     And  as  to  the  Condition  which  in  thecafehcre 
is  fubfequent,  viz.  fi  ipfe  vellet  inhabitare,  &c.  it  feems"  that  if  he  inhabit  and  be  refident  once  in  Xo"'™^^' 
the  Grange,  he  has  perrormed  the  Condition,  for  the  Condition  does  not  appoint  any  Time  for  his  Remainder,  yet 
Refiden.ce,  and  therefore  inafmuch  as  it  is  referred  to  the  Law,  the  Rule  of  Law  before  mentioned  Dewfe^r/S^*. 
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conftrues  that  the  Words  of  the  Condition  fhall  be  taken  moft  ftrongly  againft  him  that  fpeaks 
them,  viz.  the  Leffor.     And  therefore  forafmuch  as  the  Condition  has  two  Intendments,  one 
whereof  is,  that  he  fhall  inhabit  there  all  the  Term,  and  the  other,  at  any  Time  during  his  Life, 
it  feems  to  me  that  the  Condition  fhall  be  taken  ftridly  againft  the  Leffor,  and  in  the  beit  Senfe 
for  the  Leffee,  and  that  is,  that  if  he  inhabit  there  at  any  Time  during  his  Life,  he  has  perform- 
ed the  Condition.     As  if  a  Feoffment  in  Fee  is  made  upon  Condition  to  pay  20  /.  to  the  Feoffor, 
and  no  Time  is  limited  for  it,  he  has  all  the  Time  during  his  Life  to  pay  it.     So  if  the  Condi- 
tion be  to  ferve  the  Feoffor  in  fuch  an  Office,  and  it  is  not  faid  when,  if  he  does  it  at  any  Time 
during  his  Life  he  has  performed  the  Condition.     So  is  it  in  the  principal  Cafe  •,  and  this  makes 
an  End  of  the  Exception  moved  with  Regard  to  the  Incertainty  of  the  Time,  for  if  he  has  Time 
during  his  whole  Life,  then  his  Entry  immediately  after  the  Remainder  fell  is  not  requifite,  for 
which  Reafon  it  feems  to  me  that  the  Pleading  is  good,  and  that  the  Plaintiff  fhall  be  barred. 
On  the  fame  fide.      j^nr\  at  another  Day  Harris  Serjeant  argued  thus  to  the  fame  Purpofe.     As  to  the  Exceptions 
aSameDiverfity  ta^en  becaufe  the  Defendant  has  not  fhewn  that  he  has  been  refident  all  the  Time  fince  the  Remain- 
y.co.io.a.Poph.  der  fell,  nor  has  fhewn  the  Day  of  his  Entry  in  certain  for  the  Knowledge  of  the  Jurors,  Sir,  I  fhall 
*f  B^'jlg]79' make  one  Anfwer  to  both  thefe  Exceptions  :  And  that  is,  that  the  fhewing  of  the  Condition  by  the 
PerTeherton).  Defendant  is  Surplufage,  and  not  material,  which  may  as  well  be  omitted  as  fhewn  by  him,  for 
Dof.'pk.'g??'  the  Condition  here  is  fubfequent,  and  goes  in  Defeafance  of  the  Eftate,  which  the  Party  who 
Palm.  83.  ^       claims  the  Eftate  fhall  not  fhew,  but  the  other  who  Ihall  defeat  the  Eftate.     a  And  therefore 
Wi'ng.lSx.4reg.'  there  is  a  Diverfity  when  the  Condition  comes  after  the  Eftate,  and  defeats  the  Eftate,  and  when  it 
25.  pi.  20.       comes  before  the  Eftate,  and  makes  the  Eftate  to  continue.  For  if  I  grant  to  a  Man  a  Rent-Charge 
Poft.V. P ' 4"  out  of  my  Land  upon  Condition  that  he  fhall  do  fuch  an  Ad,  there  he  fhall  avow  for  the  Ren£ 
without  mewing  the  A6t  done,  for  the  Condition  is  fubfequent,  and  goes  in  Defeafance  of  the  E- 
ftate,  which  he  who  will  have  the  Eftate  to  continue  fhall  not  fhew  ;  but  if  I  grant  to  one,  that  if 
he  do  fuch  an  Act,  then  he  fhall  have  a  Rent-Charge,  &c.  there  he  fhall  not  avow,  except  he  firft 
i>h.i4.h.8.i7.  fhew  the  Performance  of  the  Condition,  for  it  is  that  which  enables  him  to  have  the  Rent.     bSo 
dition  6°'.v°?h.  in  M«  H.  8.  Wheeler  granted  his  Term  to  one  upon  Condition  that  he  fhould  obtain  the  good 
28.  Lit.  r.  zi9.  Wji]  of  the  Leffor,  there  it  is  agreed  that  the  Term  paffed  prefently,  becaufe  the  Grant  precedes, 
0  '4  *'        and  the  Condition  is  fubfequent  to  the  Grant :  but  if  he  had  granted,  that  if  he  fhould  obtain  the 
good  Will  of  the  Leflbr,  then  he  fhould  have  his  Term,  there  he  ought  to  fhew  the  Performance 
of  the  Condition  before  he  may  enable  himfelf  to  have  the  Term.     So  in  our  Cafe  the  Remainder 
precedes  the  Condition,  and  by  his  Entry  he  has  agreed  to  the  Remainder,  and  the  Condition  o-oes 
in  Defeafance  of  the  Remainder,  which  ought  to  be  fhewn  by  him  who  fhall  take  Advantage  of 
the  Condition,  and  that  is  the  Plaintiff,  and  the  Defendant's  fhewing  of  it  is  Surplufao-e,  and 
06  not  materia''  and   then   the  Incertainty  of  Surplufage  fhall  make  no  Plea  bad,  c  fxiafmuch  as 
MoV^.Mod".  the  Omiffion  of  all  that  is  Surplufage  fhall  not  vitiate  it.     And  fo  the  Pleading  is  good,  notwith- 
3T7,Tun,erv.    ftanding  the  faid  Exceptions.     And  he  argued  further  that  the  Bar  was  good,  becaufe  it  was 
certain  to  a  common  Intent.     And  he  faid,  that  the  Remainder  was  good,  and  that  a  Remain- 
der, which  commences  upon  Condition,  fhall  be  good :  and  he  argued  much  to  the  fame  Effect 
that  Saunders  did. 
Hales  j.  At  another  Day  Hales  Juftice  faid,  It  feems  that  for  the  Infufficiency  of  the  Pleading  only  the 

Plaintiff  fhall  recover,  viz.  becaufe  the  Defendant  has  not  averred  his  continual  Refidence 'fince 
the  Remainder  fell.     For  in  the  firft  Place,  where  the  Remainder  is  appointed  to  the  Defendant, 
ft  ipfe  velkt  inhabitare,  &c.  it  feems  to  me  that  this  Word  (vellet)  is  a  Condition,  and  is  all  one  as 
if  it  had  been,  if  he  will  inhabit,  &c.    And  if  the  Words  had  been  ft  ipfe  habitabit  it  had  been  a 
Condition.     And  fo  the  Sentence,/?  ipfe  vellet  inhabitare  is  to  be  taken  in  the  future  Tenfe,  and  is 
the  fame  in  Senfe  with  the  Wordsy?  ipfe  inhabit abit ;  and  therefore  the  Sentence  is  conditional.   And 
p°^e4*  l82,further,|it  feems  to  me  that  thefe  Words  durante  iermino  fuperius  exprejfo,  are  to  be  intended  during 
2.  Bu'm.  136.    the  whole  i  Term,  that  is,  from  the  Beginning,  viz.  from  the  Time  that  the  Remainder  firft  fell, 
Ante^.r^'    unt^  the  End  thereof.     e  As  if  a  Man  makes  a  Leafe  for  Years  rendering  20  s.  Rent  during  the 
«.  T>  2?  Hjg   Term,  this  is  during  the  whole  Term.     So  if  the  Leffee  covenants  to  maintain  the  Houfes  in  all 
19.  a.  p^<%.  Repairs  during  the  Term,  this  fhall  be  during  the  whole  Term.     And  fo  it  is  taken  in  Dockrafs 
o.  Bendi.  is3.  Cafe  in  27>  H  8_     f  And  if  a  Man  is  bound  that  his  Feoffees  fhall  make  a  Feoffment,  hereby  is 
fMai.H6    underftood  all  his  Feoffees.     g  So  that  Conditions  have  always  a  reafonable  Conftruclion.  And  for 
10.  Pi.  22.  Fit'z.  the  fame  Reafon  it  fhall  be  intended  here  that  he  ought  to  dwell  upon  the  Grange  during  the  whole 
condition  *Z°.'  Term,  and  not  once  during  his  Life,  as  it  was  argued  at  the  Bar,  for  that  would  be  contrary  to 
Ante  23.  Po'ft.  Reafon  and  the  apparent  Intent  of  the  Leffor.     But  if  he  does  not  inhabit  all  the  Time  UDon 
P«kmsi  §  790.  the  Land,    but  has  been  abfent  for  fome  reafonable  Caufe,  the  Defendant  ought  to  fhew  'the 
2.  Buift.  i;8.    fame,  and  may  excufe  himfelf  for  it.     As  if  he  was  diftant  200  Miles  from  the  Grange  at  the 
%  Port.  34.  Per  Time  of  the  Death  of  the  Survivor  of  the  Hufband  and  Wife,  fo  that  he  could  not  have  Notice 
M"""a^e  c'  J-  of  their  Death  until  fuch  a  Time,  and  he  came  immediately  afterwards,  &c.  this  fhould  excufe 
h  M  22  Ed     him,  and  the  Time  thereof  fhould  be  tried  by  the  Difcretion  of  the  Juftices,  as  in  another  like 
27.  pi.  77-  Br°-  Cafe,  which  is  holden  for  Law  in  our  Books,  viz.  h  Tenant  for  Life  makes  a  Leafe  for  Years  and 
Notice^3,68'     d'es>  tne  Leffor  brings  an  Action  of  Trefpafs  againft  the  Leffee,  who  fays,  that  as  foon  as  he 
Palm.  73.        could  after  he  had  Notice  of  the  Death  of  the  Tenant  for  Life  he  drove  his  Cattle  out  of  the 
J  24.  h.  8.  Bro.  Land,  and  alfo  fays,  that  the  Trefpafs  was  mefne  between  the  Death  of  the  Tenant  for  Life  and 
Debt  123.  Lafes  the  Driving,  and  this  is  held  no  Plea,  for  by  the  Death  of  the  Tenant  for  Life  the  Leafe  for 
|954B'p?ftC264.  Years  was  '  determined,  and  none  was  bound  to  give  him  Notice;  and  there  it  is  held,   that  he 
PerDyer.i.Roi  ought  to  fay,  that  fuch  a  Day  he  drove  out  his  Cattle,  and  he  may  fhew  that  the  Leffor  died  in  k 
fueldo?1'  "r~    mother  County,  fo  that  he  could  not  have  Notice  fooner,  and  it  fhall  be  tried  by  the  Difcretion 
*  Poft.  272.     of  the  Juftices,  whether  the  Avoidance  was  within  a  reafonable  Time.     And  fo  might  the  Defen- 
dant here  alledge  in  Excufe  of  his  Entry,  that  the  Place  where  the  Survivor  of  the  Hufband  and 
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Wife  died  was  200  Miles  diftant,  &c.  and  that  he  could  not  have  Notice  fooner.     And  as  there 
he  ought  to  fhew  the  Day  of  his  Avoidance  for  the  Knowledge  of  the  Jurors,  fo  here  he  ought  to 
fhew  the  Day  of  his  Entry  for  the  fame  Reafon.     And  as  to  that  which  has  been  faid,  that  a 
Bar  fhall  be  good  if  it  is  certain    to  a  common  Intent,  it  is  true,  a  but  that  common  intent  is  a  K-itch.  452. 
not  fuch  an  Intent  as  Hands  indifferent,  but  fuch  as  hath  a  more  vehement  Prefumption  than  any 
other  Intent.     b  As  to  plead  fully  adminiftred  all  the  Goods  which  were  the  Teftator's  the  Day  of  dm.  3.h.  6. 4. 
his  Death  is  a  good  Bar,  and  yet  it  may  be  that  he  has  Affets  in  his  Hands  of  other  Goods,  b.  adjudged. 
which  never  belonged  to  the  Teftator,  as  Debts  paid  fince,  or  Goods  which  came  in  lieu,  &c.  But  a"k  zT.c™tra 
this  is  not  the  moft  common  Intent;  but  the  moft  common  Intent  is,  that  he  had  no  other  Goods  p- 7^.439. a. 
but  thofe  which  were  the  Teftator's.     c  So  in  a  Formedon  in  Defcender  ne  dona  pas  is  a  good  Bar,  c  m.  •>.  h.  6. 
notwithftanding  it  may  be  that  he  has  recovered  in  Value,  in  which  Cafe  other  Lands  were  given,  4;^  *«-a&ww. 
and  yet  the  Formedon  lies,  but  this  fhall  not  be  intended,  but  the  common  Intent  is  to  exprefs  the  A'mi  J£  ptV 
plain  Gift  by  Livery.     d  But  if  I  plead  in  Bar  a  Leafe  pur  auter  vie,  there  the  Bar  is  not  good,0"^ 
without  averring  the  Life  of  Cefiuy  que  vie,  for  it  ftands  indifferent  whether  he  is  alive  or  not, 
and  the  Intent  one  Way  is  as  ftrong  as  it  is  the  other  Way,  for  which  Reafon  his  Life  ought  to*sTb\p;r^^, 
be  exprefly  averred.     So  in  Debt  upon  an  Obligation,  if  the  Defendant  pleads  in  Bar  a  Releafe  T'  *9-  H-  6. 
bearing  Date  after  the  Obligation  made,  this  is  not  a  good  Bar,  except  he  fhews  exprefly  that  it  Bro.  piettings 
was  delivered  after  the  Obligation  was  made,  and  yet  there  prima  facie  one  would  prefume  that  it  r4-  Eft«esi8. 
was  delivered  when  it  bore  Date,  but  it  may  alfo  be  prefumed  on  the  other  Hand  that  the  Party  b.'^o'.  Heading' 
would  not  have  brought  an  Action  of  Debt,  if  the  Releafe  had  been  delivered  afterwards.     So  57-  m.  10.  Ed. 
that  the  Prefumption  is  equally  ftrong  either  Way,  and  becaufe  the  Intent  ftands  indifferent,  it  26.  rivg.  Bro. 
is  not  good  except  it  be  fhewn  by  the  Plea  that  it  was  delivered  after  the  Obligation  was  made.  ^}s^ns  J47- 
And  fo  is  the  Diverfity  in  Pleas  which  are  good  to  a  common  Intent.     Then  in  the  principal  Cafe  doC.  pia°57.' 
it  is  incertain  and  ftands  indifferent  whether  or  no  he  has  inhabited  all  the  Time  fince  the  Re-  Hard-  8o>  8z< 
mainder  fell,  and  the  Prefumption  one  Way  is  as  ftrong  as  it  is  the  other,  for  which  Reafon  it 
fhall  not  be  taken  according  to  common  Intent,  and  -therefore  the  Plea  in  Bar  is  not  good  with- 
out (hewing  the  Continuance  of  his  Habitation  fince  the  Remainder  fell  j  for  the  continual  Refi- 
dence  makes  the  Continuance  of  his  Eftate,  without  which  he  cannot  plead  in  Bar,  and  then  in- 
asmuch as  the  fame  is  effectual  and  material,  the  Defendant  ought  to  (hew  it,  which  he  has  not 
done,  and  for  this  Reafon  the  Plea  in  Bar  is  not  good.     Then  as  to  the  Matter  in  Law,  it  feems 
to  me  that  the  Remainder  is  good.     e  For  God  has  committed  all  worldly  Things  to  the  Order  e  wing.  Max. 
and  Difpofal  of  Men,  fo  that  when  a  Perfon  has  a  lawful  Property  in  any  Thing,  he  may  give  res-  «•  p1-  ♦• 
or  convey   away  the  fame,  where,  when,  and  how  he  pleafes,  fo  that  his  Intent  be  not  againft 
Law  or  Reafon,  nor  repugnant  in  itfelf.     And  here  when  the  Leffor  appoints  the  Remainder  to 
the  Defendant  ut  fupra,  his  Intent  may  be  perceived  herein,  and  it  is  reafonable  that  the  fame 
fhould  be  fulfilled,  viz.  that  the  Defendant  fhould  have  it  in  fuch  Manner  and  Form  as  it  is  appoint- 
ed.    And  this  Limitation  of  the  Remainder  is  not  againft  Law,  nor  againft  any  Principle  thereof, 
as  I  (hall  prove  hereafter,  neither  is  it  repugnant  in  itfelf,  ergo  it  is  good.     And  to  prove  that  it 
is  not  againft  Law,  I  (hall  put  fome  Cafes  founded  upon  like  Reafon,  and  which  will  alfo  anfwer 
the  Reafon  of  that  which  has  been  alledged,  viz.  that  the  Remainder  ought  to  pafs  out  of  the 
Leflbr  prefently,  which  I  utterly  deny.     And  therefore  if  I  make  a  Leafe  for  Years,  the  Remain- 
der for  Life,  upon  Condition  that  if  he  in  the  Remainder  do  not  fuch  an  Act,  the  Remainder 
fhall  be  void,  now  before  the  Condition  be  broken  the  Remainder  is  good,  and  in  him  to  whom 
it  is  appointed,  but  if  the  Condition  be  broken,  then  the  Remainder  is  out  of  him,  and  in  the  Per- 
fon of  the  Leffor  again,  which  proves  that  a  Freehold  by  Agreement  had  upon  the  Livery  may 
be  transferred  from  one  to  another  by  Matter  ex  poft  fatlo.     So  if  one  grants  a  Rent  or  Rever- 
fion,  and  afterwards  Attornment  is  had,  now  the  Reverfion  (hall  pafs  thereby,  and  yet  it  did  not 
pafs  prefently  by  the  Grant,  which  Cafe  proves  that  upon  the  Affent  firft  had,  and  Act  done  af- 
terwards a  Freehold  may  be  devefted  out  of  one  and  veiled  in  another.     f  So  if  a  Man  makes  a'T...  h.  7. 
Leafe  for  Life  by  Deed,  the  Remainder  to  the  King,  and  makes  Livery  and  Seizin,  the  Remain -J^^/f^ 
der  does  not  pafs  prefently,  but  if  the  Deed  is  afterwards  enrolled,  then  the  Remainder  (hail  be  Bria„.  Fitz. 
in  the  King  from  the  Time  of  the  firft  Livery.     So  that  by  the  Limitation  declared  upon  the  Li-  HofTiT  3°* 
very,  the  Remainder  which  did  not  pafs  out  of  the  Leffor  at  the  Time  of  the  Livery  (hall  pafs  3-  Co.  29!  a. 
by  Act  done  afterwards.     g  So  in  6.  R.  2.  in  Plefwgton's  Cafe  one  Condition  was,  that  if  theg  h.  6.  r.2. 
Leffor  died  within  the  Term,  then  the  Leffee  for  Years  (hould  have  the  Land  for  Life,  and  it  is  ^  quid,j"^s 
there  held,  that  if  the  Leffor  died,  his  Eftate  (hould  be  enlarged  caufa  qua  fupra.     h  So  if  one  lew's'  C.2C6. 
makes  a  Diffeizin  to  the  Ufe  of  J.  S.  now  the  Freehold  is  not  in  J.  S.  but  if  J.  S.  afterwards  a- 
grees  to  it,  then  the  Freehold  is  in  him.     Which   Cafes  prove  that  when  Livery  is  made,   or h  p- ,2-  Ed\4» 
when  a  Man  firft  meddles  with  the  Poffeffion  of  Land,  and  thereupon  Words  are  fpoken,  there  DHJeLdh*.  Bro! 
by  Force  of  fuch  Words,  and  of  fome  Act  afterwards  done  a  Freehold  may  be  transferred  from  one  ^  Asreement4» 
to  another.     So  in  the  principal  Cafe  Livery  is   made,  and  thereupon  the  Leffor  hath  declared  12'.  b.WcL 
and  appointed,  that  if  William  die  living  the  Hufband  and  Wife,  then  it  (hall  remain  to  the  ^;j°al- 9?* 
Defendant,  in  which  Cafe  I  will  readily  agree  that  the  Remainder  does  not  pafs  out  of  the  Lef-8. 27. 
for  until  William  is  dead,  and  when  he  is  dead,  it  fhall  well  pafs  by  Force  of  the  firft  Words 
annexed  to  the  Livery.     And  the  Reafon  of  this,  and  of  the  other  Cafes  before  put  is  all  one,  al- 
though they  differ  in  terminis,  and  fo  like  Reafon  makes  like  Law.     i  And  alfo  if  a  Woman  isj  Litt.  §525. 
Tenant  for  Life,  and  Confirmation  is  made  to  her  and  to  her  Hufband,  this  (hall  enure  as  a  Re-C'°-  c-478. 
mainder  to  the  Hufband,  and  yet  it  did  not  pafs  out  of  the  Leffor  at  the  Time  of  the  firft  Eftate.  9X0^139  b.  at. 
And  to  make  a  Difference  where  the  Fee  is  appointed  upon  Condition  to  a  Privy,  and  where  to^f'"/'-Po,K.160' 
a  Stranger,  is  but  an  idle  and  infignificant  Conceit.     And,  Sir,  he  that  will  argue  that  the  Re^tRemaifldeVc.*. 
mainder  (hall  be  void,  admits  thereby  that  Words  fhall  not  be  taken  moft  ftrongly  againft  himPL9< 
that  fpeaks  them,  which  is  abfolutely  contrary  to  the  Rules  of  our  Law,  and  therefore  when  the 
Law  fays,  that  every  Man's  Words  and  Actions  (hall  be  taken  moft  ftrongly  againft  himfelf,  it 

does 
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does  at  the  fame  Time  affirm  the  Remainder  here  to  be  good.  And  as  to  what  has  been  faid,  that 
^167'.  Ph  43.it  is  the  Nature  of  a  Condition  to  give  Benefit  only  to  thofe  who  are  Privies,  and  here  he  in  the 
18s.pi.  8.  Remainder  was  no  Privy,  &c.  Sir,  this  is  not  fo,  for  he  is  privy  enough,  for  if  the  Leffor  had 
b  win  Max  referved  a  Rent  out  of  both  Eftates,  the  Remainder  mould  be  charged  with  it,  and  he  in  the  Re- 
reg.86.gpJ.  4"'  mainder  fhall  have  an  Action  of  Wafte,  and  fo  he  is  Privy  to  the  Leffor,  and  to  the  particular  E- 
c  m  Ed  ftate  a^°*  Anc*  as  t0  W^at  ^as  ^een  ^  toucning  the  Words  if  William  die  living  the  Hufband  and 
44.  b'/th'e  better  Wife,  then  it  fhall  remain  to  the  Defendant,  which  Word  (then)  fhall  be  intended  prefently  during 
Crint°n2  Figz;o  the  Lives  of  the  Hufband  and  Wife,  fo  as  to  deftroy  their  Eft  ate  ;  Sir,  the  Sentence  is  not  to  be 
Exemption  9.  '  fo  underftood,    a  but  it  fhall  have  a  beneficial  Conftruftion,  viz.  that  then  it  fhall  remain  as  a 

Remainder  ought  to  do,  and  that  is,  to  veft  and  to  be  executed  after  the  Death  of  the  Hufband 
LmaIindtrbw.'t'and  Wife.  As  if  a  Gift  in  Tail  is  made  to  one  upon  Condition  that  if  he  does  fuch  an  Aft,  then 
pi.  4.  s.  p.  11.  the  Land  fhall  remain  to  his  right  Heirs,  this  Word  (then)  is  not  fo  to  be  underftood  as  to  avoid 

the  Eftate  Tail,  and  to  be  executed  prefently  upon  the  Performance  of  the  Aft,  but  it  muft  be 
Fi"'  condition  taken  in  this  Manner,  viz.  that  upon  the  Performance  of  the  Aft  the  Remainder  fhall  veft,  and 
i9.  stath.  15.  after  the  Eftate  ended  it  fhall  be  executed.  So  fhall  it  be  underftood  here,  and  then  there  is  no 
Bdiew'sc.  10I-fuch  Repugnancy  as  hath  been  alledged,  nor  is  there  any  Prejudice  to  a  Stranger.  But  if  any  Pre- 
e  h.  6.  r.  1.  judice  mould  arife  to  a  Stranger  thereby,  then  the  Remainder  fhould  not' be  good.  b  As  if  it 
p«-cw.Fitz.  th  t  \f  William  die,  then  the  Defendant  fhould  have  the  Land  during  the  Lives  of  the  Huf- 
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ao.  Beiiew'sc.  band  and  Wife,  this  fhould  be  void  m  refpeft  or  the  Prejudice  to  the  particular  Eftate,  for 
a4?bf  p«r  K»- Things  which  are  done  in  Prejudice  of  others  fhall  be  void.  c  As  in  the  Cafe  in  2  f.  Ed.  4.  where 
eux  c.  j.  the  King  had  granted  to  an  Abbot  that  he  fhould  not  be  Collector  when  any  Tithe  was  granted  per 
ui.io6X.°'^erum  Anglice^  and  the  Clergy  of  the  Province  of  Canterbury  granted  a  Tithe  to  the  King,  wrh 
Godb.  299.  a  Provifo,  that  no  Collector  returned  by  the  Bifhop  fhould  be  difcharged  by  any  Letters  Patent 
2.'  BrowM.  III'.  °f  Exemption  made  by  the  King,  and  the  Bifhop  returned  the  faid  Abbot  to  be  Collector,  and 
i.Roi.Abr.419.  there  it  is  held  that  this  Grant  made  by  the  Clergy  in  this  Point,  viz.  to  charge  Perfbns  exempted 
3S'.P  icy',  vjn. 'is  void,  becaufe  it  is  prejudicial  toothers.  And  fo  the  Remainder  here  fhould  be  void,  rather 
.Abr.  tit.  Condi-  than  a  Stranger  fhould  be  prejudiced  by  it.  But  as  I  faid  before,  the  Limitation  of  the  Remainder 
.  p  .29.  -s  congrrnecj  j-,y  tne  Law  to  ta]ce  Effeft  in  Execution  after  the  firft  Eftate  ended,  and  not  other- 
t  Heath's  Max.  wife,  and  fo  no  Prejudice  arifes  to  a  Stranger.  *  And  if  the  Remainder  had  been  appointed  toconr- 
65-  mence  upon  an  Impoffibility  precedent,  or  upon  a  Thing  againft  Law,  or  upon  a  Repugnancy,  as 

in  d  Plefingtorfs  Cafe,  there  the  Remainder  fhould  be  void,  for  fuch  a  Condition  fhall  always  be 
g  wing.  Max.  void.  And  fuch  Conditions  endorfed  upon  Obligations  make  the  Obligations  fingle.  e  As  if  a 
ieg.  's^p1-*1- Feoffment  is  made  upon  Condition  that  the  Feoffee  nor  his  Heirs  fhall  not  take  the  Profits  of  the 
WOTds^V*  Land,  this  is  a  void  Condition,  and  the  Feoffment  is  fimple.  So  here  if  there  had  been  any  fuch 
veikt  inhabiten  Contrariety  or  Repugnancy,  1  would  readily  acknowledge  the  Remainder  to  be  void,  but  there  is 
&c'  'condition  none  '  wherefore  feeing  it  appears  to  be  the  Intent  of  the  Leffor,  that  the  Defendant  fhould  have 
fubfequent.  See,  the  Term,  it  is  reafonable  that  he  fhould  have  it  accordingly,  and  forafmuch  as  neither  his  Intent 
cord'Lit?R""  nor  tne  Limitation  is  againft  Law,  nor  repugnant,  it  follows  that  the  Remainder  is  good.  But 
258.  PcrHaky  for  the  Default  before  alledged  in  the  Pleading  the  Plaintiff  ought  to  recover. 
aiio"pe'rm£'  Hinde  Juftice.  It  feems  to  me  that  the  Plaintiff  fhall  be  barred.  And  as  to  that  which  was 
Ljieyj.  vin.  moved  at  the  Bar,  viz.  that  the  Defendant  ought  to  fliew  the  Day  on  which  William  died,  as  alfo 
T^pi.^0  And  the  Day  on  which  the  Survivor  of  the  Hufband  and  Wife  died,  Sir,  this  f  is  not  neceffary,  for  it 
winch  ii6.ar-jjg  not  Matter  of  Subftance,  but  only  of  Conveyance  to  the  Execution  of  the  Remainder  ;  s  And 
fgreed  in'the' as  therefore  a  Man  does  not  fhew  the  Death  of  the  particular  Tenant  in  a  Formedon  in  Reverter  or 
ts.k of  jemingi  Remainder,  becaufe  it  is  but  Conveyance,  and  not  traverfable  nor  iffuable  ;  for  if  the  Plaintiff 
rhcfewTrds'are  would  traverfe  the  Death,  and  fay  that  they  are  alive,  thereby  he  would  confefs  that  he  has  no 
a  fubfequent  Title  to  the  Land  during  their  Lives,  and  fo  he  would  deftroy  his  own  Aftion  ;  for  which  Caufe 
caufe'Sa  thing  it  is  not  neceffary  to  fhew  the  Day;  quod  fait  conceffum  by  all  the  other  juftices  who  argued  after 
of  continuance,  njm>  And  as  to  the  other  Exceptions,  viz.  becaufe  he  has  not  fhewn  his  continual  Refidence 
intvingeTLd  fince  the  Remainder  fell,  as  well  as  the  Day  of  his  Entry,  Sir,  the  Pleading  is  good  notwithftand- 
b"*ke  every  year.  mg  thefe  Exceptions.  h  F°r  the  Condition  that  he  fhall  be  refident  is  fubfeqent  to  the  Eftate, 
i  Riguia.  5.  Co.  and  goes  in  Defeafance  of  it,  and  fhall  be  fhewn  by  him  who  fhall  take  Benefit  by  it.     f  For  the 

l$  Hai7drC8o10'  ^"aw  W'^  not  'orce  any  ^an  to  ^ew  £^at:  wmcn  makes  againft  him,  and  the  Condition  here  makes 
i.'d.  Raym.  241.  againft  the  Defendant,  for  which  Reafon  he  is  not  compelled  by  Law  to  fhew  it.  k  As  if  one 
«dUiVfPre"  grants  to  another  an  Annuity  pro  confilio  impendendo,  the  Grantee  fhall  have  a  Writ  of  Annuity 
without  fhewing  that  he  has  given  him  Counfel,  for  the  fhe wing  thereof  is  not  for  his  Benefit, 
Vfi^pw/tf  ant^  tne  denial  of  Counfel  goes  in  Defeafance  of  the  Annuity,  which  ought  to  be  fhewn  by  the 
?Wr»ri<7  «»<*/ Defendant,  becaufe  he  fhall  have  Benefit  from  the  Defeafance.  '  So  in  15.  H.  7.  it  is  held  if  an 
-f'8B^°'A™u,ty  Annuity  be  granted  to  a  Man  until  he  be  promoted  to  a  Benefice,  he  fhall  have  a  Writ  of  An- 
43.  a.  pcrch^-.  nuity,  without  fhewing  that  he  is  not  advanced  to  a  Benefice,  for  this  goes  in  Defeafance  of  the 
H°2i!  Ed?l'.  Annuity,  which  ought  to  be  fhewn  by  him  that  fhall  take  Advantage  of  the  Defeafance  ;  but  it  is 
^.i.Po-va.  there  held,  that  if  he  had  granted  that  if  the  Party  fhould  do  fuch  a  Thing,  then  he  fhould  have 
Hardr.^a!  Oo'c.  an  Annuity,  there  he  ought  to  fhew  the  Performance  of  the  Thing  in  his  Count,  in  order  to  en- 
pia.  90.  Cro.  able  himfelf  to  have  the  Annuity,  becaufe  the  Condition  precedes  the  Eftate  and  entitles  him 
1  santfbiveriity  thereto,  and  fo  is  the  Diverfity.  Here  then  the  Law  would  not  have  compelled  the  Defendant  to 
h.  iS.  h.  7. 1.  fhew  the  Condition,  and  therefore  the  fhewing  of  it  is  Surplufage,  and  might  have  well  been  o- 
Lity  22™^  "nt  nutted.  m  And  then  the  Incertainty  of  that  which  may  well  be  omitted,  and  which  is  not  mate- 
43. 7.  Co.  10.  a.  rja]?  fhall  not  make  the  Plea  bad,  for  it  never  was  heard  that  the  Incertainty  and  Imperfeftnefs 
82  i.riBuift°6s.  of  Surplufage  makes  any  Plea  vicious.  For  which  Reafon  the  Plea  in  Bar  is  good  notwithftand- 
Doc.pia.9., 92. ing  the  faid  Exceptions.  And  as  to  the  Matter  itfelf,  the  Remainder  is  good.  And  with 
Arife 25..'"  '  Regard  to  what  has  been  faid  to  the  contrary,  viz.  that  the  Remainder  commences  upon  Condi- 
mAnte  -o  Port.  tjon   g|r   j  ^en„  tnat   for  the  Remainder  is  limited  to  the  Defendant  if  William  die  living  the  Huf- 

C07 .  o.  JViod,  4.1,  ■*  O 

8.Mod.  377,      band  and  Wife,  which  is  not  a  Condition,  but  a  Limitation  when  the  Remainder  fhall  commence, 
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*  for  no  Words  make  a  Condition,  unlefs  fuch  as  reftrain  the  Thing  given,  as  upon  Condition  *  v™-  Abr-  t;t» 
that  he  fhall  not  do  fuch  an  Aft,  or  the  like  ;  but  here  thefe  Words  limit  the  Time  when  the  pi0"^.'00 
Remainder   (hall  commence,  .and  do   not   reftrain  the  Thing  given,  and  therefore  may  not  be 
called  a  Condition,    but  rather  a  Limitation*.     *  And  if  I  make  a  Leafe  for  Life  upon  Condi-*  ?°  a  Gij!*in 

V"  ,.^~1T  !••  1  ¥    •  C        \  rr—  r  ™a"   "P011   Con- 

tion   that   if   the  LelTee   die  1    may    enter,  this   is   only  a   Limitation    or   the    lime    or  my  dition  that  if  the 
Entry,   which  is   void,  becaufe   it   is  no   more    than  the    Law   itfelf  fays,  and  it    is   no  Con-£°^^the 
dition,  becaufe  it   does  not  reftrain   the  Eftate.      So   if  I  make  a  Leafe  for  Life  upon  Con- ter,  this  is  taken 
dition  that  if  the  Leffee  does  waft,  and  I  recover  the   Place  wafted,  I  fhall  enter  into   it,  this  ■*  *  ^£atioD* 
is  no  Condition,  becaufe  it  is  no  more  than  the  Law  fays  ;  but  if  it  was  upon  Condition  that  Moor,  29i.  Co. 
if  I  recover  in  Waft  any  Parcel,  that  I   (hall  enter  into  the  whole  Land,  &?<?,  this   is  a  Con- ^* 
dition    for   that  Part   in  which  no  Waft  was  done,  for  the  Condition  is  reflriftive,  and  goes  in  wing.  Max.reg, 
Defeafance  of  that   Part.     And  the  Common  Cafe  of  Fines  are,   where  an  Eftate  Tail    is,  that 6j' pl* I3' 
if  it   happen  the  Donee  die  without  Iffue,    that  then  it  fhall  remain  to  a  Stranger,  which  is  not 
a  Condition,  but  a  Limitation  of  the  Time  when  the   Remainder  fhall  commence.     So  in  the 
principal   Cafe,  it   is    but  a  Limitation  and  an  Explanation  of  the  Time  when   the  Remainder 
fhall   commence  •,  and  I  do  not  fee  any  Caufe  or  Reafon  why  I   may  not  make  a  Remainder  to 
commence  and  veft  in  the  midft  of  a  particular  Eftate,  as  well  as  I  may  at  the  Beginning  or  End 
of  a  particular  hftate,  for  there  is  no  repugnancy,  but  that   it  may  commence  to  veft  at  any 
Time  during  the  particular  Eftate  ;  for  when  the  Fee-Simple  is  in  me,  I  may  condition  with  it 
as  I  pleafe,  if  it  be  not  contrary  to   Law,  which  it  is  not  in  our's,  or  in  fuch  like  Cafes.     But 
if  I  make  a  Leafe  for  Life  upon  Condition  that  if  J.   S.  pays  me  20  /.  then  I  fhall  enter  upon 
the  Tenant  for  Life,  and  then  it   fhall  remain,  &c.  this  Remainder  is  void,  becaufe  by  the  En- 
try the  firft  Livery  is  annulled  and  defeated  ;  and  then  there  is  no  particular  Eftate  continuing 
whereupon  the  Remainder  may  depend :  but  here  there  is  no  fuch  Matter,  for  which  Reafon 
the  Remainder  fecms   to  me  to  be  good.     And  if  it    be  a  Condition,  yet  the  Remainder  may 
commence  upon  it  well  enough,  feeing  it  is  the  Will  of  the  Leffor  that  it  fhould  do  fo,  where- 
fore it  feems  to  me  that   the  Plaintiff  fhall  be  barred. 

At  another  Day  Brown  Juftice  fpoke  to  the  fame  Purpofe.     And  he  argued  that  the  Bar  here  jw>»  j. 
was  o-ood  to  a  common  Intent,  and  that  it  fliall  be  taken  that  he  entered  immediately  after  his 
Titie^accrued.     And  "as  to  the    Matter  itfelf  he  argued  that  the  Remainder  fhould  be  good  upon 
Condition.     And  if  it  fhould  not  be  good  upon  Condition,  he  faid  it  fhould   be  good  to  the 
Defendant  as  a  Grant  of  the  Reverfion ;  and  therefore  the  Plaintiff  fhould  be  barred. 

Mount  ague  Chief  Juftice  to  the  fame  Purpofe:  As  to  the  Exception  which  has  been  taken,  aw*^  c.  j. 
viz.  that  he  has  not  (hewn  his  Entry  immediately,  it  feems  to  me  that  the  Bar  is  to  be  fo  un- 
derftod,  for  that  is  the  mod  common  Intent.     b  And  if  a  Bar  be  good  to  the  mod  common  (bwathestoka 
Intent,  it   is   fufheient.     c  As  in  Affize,  if  the   Tenant  pleads  that  his   Father  was  feized,  and 'here  cited. 
died  feized,  after  whofe  Death   the  Land  defcended  to  him  as  Son  and  Heir,  and  he  entered,  I7MRt'z*  "^ 
this  is    a  good  Ear,  and  yet  it  may  be,  and  that  confidently  with  the  Words  of  the  Bar,  that  37  Bro.Bar.  a6.' 
the  Father3  of  the  Plaintiff  abated  after  the  Death  of  the  Father  of  the  Tenant,  and  died  feized, Ante*6, 
and  that  the  Plaintiff7  is  in  as  Son  and  Heir,  in  which  Cafe  the  Tenant  may  not  enter,  but  this 
js  not  to  be  intended,  but  the  mod  common  Intent  is,  that  the  Tenant  entered  immediately  after 
the  Death  of  his  Father ;  fo  fhall  it  be  here  intended  that  he  entered  immediately  after  the  Re- 
mainder fell.     d  And   in  9  Ed.  4.  in  Debt  againft  five  Executors,  at  the  Diftrefs  three  of  them  d  T-9-  Ed. 4, 
made  Default,  and  the  other  two  appeared,  and  pleaded  a  Recovery  againft  them  two  of  300  /.  tors.  ^.Bro.Ts". 
and  that   they  had  nothing  in  their  Hands  befides :  And  Exception  was  taken  to  this  Plea  be-  Heath's  Man. 
caufe  as  there  were  five  Executors,    the  two  might  have    abated  the   firft   Suit,    fo  that  the  ivced.T 
Recovery  was  not  duly  had  ;  but  the  Plea  was  held  good,  and  the  Recovery  duly  had,  becaufe 
it  micrht  be  that  they  two  only  then  adminidred,  in  which  Cafe  the  Action  was  duly  brought 
againd  them  two  only,  and  forafmuch  as  the  mod  common  Intent  will   fay   it  was  fo,  rather 
than  that  they  would  lofe  the  Advantage  to  have  abated  the  Writ,  the  Plea  in  Bar  was  held 
<>ood  •,  and  if  it  was  not  fo,  but  that  the  others  then  adminiftred  with  them,  the  Plaintiff  ought 
to  have  (hewn   it ;  and  fo  a  Plea  in  Bar,  which   fatisfies  the  common  Intent,  fhall  always  be 
good.     c  And  it  is  held  in  21.  Ed.  4.  in  a  Formedcn  in  Defcender,  that  if  the  Tenant  pleads  a0  h.  *»,  Ed. 4. 
Releafe  of  the  Demandant  without  Warranty    in  Bar,  the   Plea   is  good,  and  yet   it  may  be  f1;  Brf'Fc?mf" 
that  the  Releafe  was  made  by  the  Demandant  in   the  Life  of  his  Father,  in  which  Cafe  the  Iffue  don.  50.  Heath's 
fhall  not  be  barred-,  but   if  it  be  fo,   the  Demandant  ought  to  fhew  it  by  way  of  Replication, Max' 6o" 
or  elfe  it  fhall  be  taken    that  he    made  it  after  the  Death  of  his  Father.     Wherefore  a  Bar  that 
is  certain  to  a  common  Intent   is  good.      So  in  our  Cafe  it  fhall  be  intended  that  the  Defen- 
dant entered  immediately  after  the  Death  of  the  particular  Tenants.      But  it  is  to  be  noted  al- 
ways for  a  general  Rule,  that  if  he  who  pleads  in  Bar  is  prefcribed  to  a  certain  Time  he  ought 
to  fhew  the  Day  of  his  Aft  certainly  •,  f  as  he  who  pleads  in  Bar  by  Entry  for  Mortmain  ought f  h.  -.  h.  7. 
to   fhew   the  certain  Time  of  his  Entry,  fo  that  it   may  appear  to  be  within  the  Year.     So  £' B^;£le2a,jing 
if  one  juftifies   for   common  between  Lammas  and  Candlemas,  he  ought  to  fhew  in  certain  the  Doc.  pia.  st7.' 
Time   of  his   ufing  it,  fo  that  it  may  appear  to  be  done  between  that  Time.     And  fo  he  who  ""ch^^Isl5 
juftifies   by  Licence,  by   Warrant,  or  by  Authority,  ought  always  to  (hew  the  certain  Time  of 
his  Juftification      But  he  who  pleads  in  the  negative  has  no  Need  to  plead  certainly.     E  But  he 
that  pleads  in  Abatement  of  the  Writ,  or  pleads  a  Plea  after  the  lad  Continuance,  ought  to  plead  I.  p'J'a^il7' 
it  certainly  •,  and  thefe  are  obferved  as  Principles  in  our  Law,  and  therefore  I  have  fhewn  them  M-3*-H.  6.rz. 
briefly  without  multiplying  Cafes  upon   them,  becaufe  they  need  not  much  Proof,  being  fo  well  i'^/vI:/;*- 
known.     And   further  it   feems  to   me  here,  that  this  is  no  Condition,  for  the  Words  are,  fi ,on-  Bro-  Plead- 
ipfc  vellet  inhakiiare,  &c.  and  this  Word  (vellel)  is  not  conditional,  but  is  of  the  fame  Effeft  H^'^'a!^' 
as  if  it  had  been  faid,  if  he  plea/es;  and  if  it  had  been  fo  expreffed,  then  the  Aft  would  have  Hufy>  £>•  Utc. 
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been  referred  to  his  free  Election  and  Choice  to  do  it  or  not,  without  any  Reftraint  or  Preju- 
dice •,  and   if  it   is   without  Reftraint  or   Prejudice,  then  it  is  quite-contrary  to  the  Nature  of  a 
Condition,  which  is  always  compuifive,  and  is   attended  with  iome  Prejudice  to  the  Party  if  it 
is  not  performed.     And   here  in   our  Cafe  the  Act  is  referred  to  his  Will  and  Election,  fo   that 
he  may  either  do  it  or   not  without  being  prejudiced  by  it,   but  on  the  contrary  he  fhall  receive 
Benefit   from    it  in   either  Cafe,   which  is  directly  oppofite  to  the  Nature  of  a  Condition,  and 
therefore   it  cannot  be  a  Condition  ;  and  if  it  is  not  a  Condition,  then  the  Want  of  (hewing  the 
Time  of  his  Entry  fhall  not  make  the  Plea  vicious,  becaufe  it  is  not  material  whether  he  is  re- 
Intth^Bobki ,'fident  or  not.     And    fuprofe  it  was  a  Condition,  yet  it  cannot  be  denied  but  that   it  is  a  fubfe- 
thete cited,        quent  to  the  Eftate,  and  goes  in  Defeafance  thereof,  and  therefore  the  Party,   who  ought  to  have 
Benefit  by  the  Breach  of  the    Condition,  ought  to  fhew  it.       As   if   the   Condition  enlarges   the 
Eftate,  then  the  Defendant  ought  to  fhew  it,  becaufe  he  takes  Benefit  by  the  Enlargement.     But 
inafmuch  as  the  Condition  goes  in  Defeafance  of  it,  he  that  fhall  take  Benefit  by  the  Defeafance 
t  Lin-.  ^347.    ought  to  fhew  it,  and  that   is  the  riaintifF;  for  which  Reafon  the  Defendant  was  not  compell- 
ed Ltr.  »i4-t>-able  to   fhew  it,  and  although  he  has  fhewn  it,  and  that  imDerfeclly,  when  it  might  have  been 

Peric.  $  8'0.  Dr.  t2  l  J  ^ 

&'stud.  lib.  2.' well  omitted,  yet  that  is  not  material,   feeing  it  is  but  Surplufage  as   hath  been  faid  ;  wherefore 

ca6p'2°-,IJ1jC!l'  th.s  makes  an  end    of  all  the    Incertainty.       And  alio  if  it  was  a  Condition,  yet  the  Plaintiff  has 

Ante*.!  not  enabled    himielf  to   take  Benefit   ot  it,    (for  as  hath  been  faid)  c  none  but  Privies  fhall  take 

E^'/c'^'jefbkl [Benefit  of  a  Condition  by  Entry,    by  the  common  Law.     And  now  by  the  Statute  of  32.  H.  8. 

19.E.N.C     cap.   34.  the   Grantees    and    Patentees  d  of  the  King  fhall   alfo  take  Advantage  of  Conditions. 

§483.  Co.  L,f.  ^nc|   ^         tj      i-]a;nrjff  nas    not  conveyed  to    himielf  a  Capacity  to    take  Benent.of  the  Con- 

2 1 ;.  a.  roit  177.  1  r         ' 

e  m.  6.  Ed. 4.  dition>  as  Privy,  nor  as  Grantee  or  Patentee  ol  the  King,  rior  in  any   other  Manner.     For  the 

f  m.  ai'.^HTf!  Defendant  has  pleaded  in  Bar  without  acknowledging  the  Reverfion  in  the  Plaintiff,  and  the 

10,  pLzz.  Fi-z.  Plaintiff  has   not  made  himielf  any  Title   to  the  Land,  nor  has  he   enabled  himielf  any  Way  to 

Condition'.  *6°'  ta'<e  Advantage  of  the  Condition,  but  he    has   demurred  generally  upon  the   Bar,   in  which  Cafe 

p.-ik.  §  790.     he  does  not   appear  by    the  Record    to    be  any  other  than  a  meer  ^rranger,  and  then  he    fhall 

PoiTzg3'"  3°'      noC   ta^e    Benefit   of  the  Condition,  nor    of  the  incertain   Pleading  thereof-,  for  which  Reafon 

%  Ante  30.  Per  there  feems  to  be  no   fort  of  Colour   for  the  Plaintiff  to  take  Advantage  of  the  Condition.     And 

t  T.io.Ed.  3.  io    the  Pleading  is  not  good  to  prove  him   able  to  take  Benefit  of  the  Condition,  (if  it  bad  been 

30.  Pi.  33.  Fkz.  a    Condition,   which   it   is  not,  as    I  have  faid  before).      But  if  ic  was  a  Condition  then  I  would 

Aif.^i."^1.  b°>.  readily  admit  that    it   ought  to  be  taken  according  to   the  Intent  of  it,  that   he  mould   be  refi- 

Conditions  101.  dent  au  the  Term,  viz.  from  the  Beginning,  which  is,  from  the  Time  that  the  Remainder  fell, 

8°'co?9i'.1b'.!U  until  the  Death   of  the   Defendant.     c  As   if  I  am  bound  to  perform  the  Covenants  in  fuch  an 

Poft  135.  48z.  Indenture,  all  the  Covenants  are  underftood  thereby.     f  Or  if  I  am  bound  that  my  Feoffees  fhall 

z4.  pf.  a.  Bro."  make  an  Eftate,.  it  is  to  be  intended  that  all  my  Feoffees  fhall  make  it.     s  So  that  Conditions 

Done.  3.  Fines   kave  a  reafonable  Intendment ;  and  if  fometimes  he  be  abfent  from  thence,  and  his  Family  be 

304.ezS.And.if4'.  there,  this  fhall   be    a  Performance  of  the  Condition  ;   for  our  Law  conftrues  all  Things  with 

vin.  Abr.  m.  Rearon.     gut  ras  jt  feems  to  me)  it  is  no  condition,   and  therefore  he  is  not  forced  to  fhew  the 

Fine   \J,  pi-    Q«  , 

in  Nous.  And  certain  Time  of  his  Entry,  nor  that  he  has  been  always  refident ;  and  if  it  is  a  Condition,  yet 
?'  ^iTn  T^r  lt  1S  fubfequent,  and  the  Incertainty  is  not  material,  and  alfo  the  Plaintiff  is  not  enabled  as  Privy 
upon  condition  0r  otherwife  to  take  Benefit  of  it,  for  which  Reafon  the  Plea  in  Bar  is  good  enough.  And  fur- 
heid\^od"aM.ertrter  the  Remainder  feems  to  be  good,  for  in  the  firft  Place  it  appears  to  me  that  there  is  not  any 
24. -Ed.  3'  .62.  Condition  here  whereupon  the  Remainder  depends,  but  that  it  is  a  Limitation  and  an  Ap- 
k'rhat  a  Fine  pointment  of  the  Time  when  the  Remainder  fhall  veil,  and  in  this  Point  I  agree  in  Opinion 
levied  upon  con- with  my  Brother  Hinde.  But  even  admitting  it  to  be  a  Condition,  or  call  it  a  Limitation,  or 
be'Ieceived.T?^  give  it  what  other  Term  you  pleafe,  yet  it  feems  tome  that  the  Remainder  is  good  •,  for  every 
Ed.  3. 22.  pi. 25.  Man  who  is  lawful  Owner  of  any  Land,  may  give  it  to  what  Perfon,  in  what  manner,  and  at 
m.Z33.1h?  i.  '  what  Time  he  pleafes,  lb  that  his  Gift  be  not  contrary  to  Law,  nor  repugnant.  And  here  it 
52. b.  Pc-PrifA.  feems  to  me  that  the  Form  of  his  Gift  is  not  contrary  to  Law.  h  And  therefore  in  so.  Ed.  3. 
jBro."  io" z!  Rol.  a  Man  made  a  Leafe  for  Years  to  J.  S.  and  in  Surety  of  his  Term  he  made  him  a  Charter  of 
Abr.  18.  pi.  9.  Feoffment  upon  Condition   tnat  if  the  Leffee  was  difturbed  within  the  Term,  that  then  he  ihould 

Perk.    &  62Q.  *  1  .  n '      t  /* 

But  if  received  hold  the  Tenements  to  him  and  to  his  Heirs,  and  J.  S.  was  difturbed,  and  afterwards  ou- 
st ftaiin\™d  for  p^^  anj  he  brought  an  Aflize,  and  it  was  awarded  that  he  fhould  recover;  which  proves  that 
j'd  mumyaht,  a  Freehold  may  pais  by  a  Conditon  well  enough,  where  the  Condition  was  expreffed  at  the  Time 
p?°cunom  b"  °f  tne  Livery.  And  by  the  Reafon  of  this  Cafe  a  Man  may  make  as  many  Remainders  as  he 
1  Ante  27.' p«- will  to  commence  upon  the  like  Condition,  and  although  in  the  one  Cafe  he  is  immediately 
m°i!itt  r.2c'.  Pr'vy»  aRd  not  in  the  other  Cafe,  this  is  no  Matter  to  nay  the  Remainder,  for  his  Livery  (hall 
s.  p.  cited  ac  be  taken  moft  ftrongly  againft  himfelf.  And  when  I  was  at  the  Bar,  I  was  of  Counfel  with 
a°gf  Burcro! '£  orle  Mr.  *  Melt  on,  and  the  Cafe  was  thus,  that  a  Fine  was  levied  fur  grant  ci?  render,  whereby 
360.  Cogan  -v.  the  Conufee  granced  and  rendered  to  the  Conufor  the  Tenements  in  Tail  upon  Condition  that 
fudged  Contrary  ^e  Conufor  and  his  Heirs  of,  &c  fhould  bear  the  Standard  of  the  Conufee  when  he  went  to 
Viz.  that  a  Re-  Battle,  and  if  the  Conufor  or  his  Heirs  failed  to  do  it,  then  the  Land  fhould  remain  to  a  Stran- 
ukeVfteft'upTn  ger  >  and  I  moved  the  Cafe  then  to  the  Court,  and  it  was  greatly  wondered  that  the  Fine  k  upon 
a  Condition  pre-  Condition  was  received-:  But  Fitzherbert  then  held  the  Remainder  good, and  they  did  not  wonder  at 
pais  at  the  firft  it,  nor  held  it  any  great  Queftion  but  that  it  might  commence  upon  Condition.  So  a  Remainder 
by  the  .Li^cry'  rnay  be  to  marry  '  my  Daughter,  or  upon  any  other  lawful  Condition  '"  precedent.  But  if  theCon- 
j"  denied  this  '  dition  is  to  kill  a  Man,  or  the  like,  or  upon  a  Condition  n  impofiible,  there  the  Remainder  fhall  not 
t^^b^l^  ^e  S00^'  ^or  a  Condition  unlawful  or  impofiible  is  of  no  h.ffeer.  to  gain  any  Thing  by  the  do- 
Spe1.Leon.283.ing  of  it  in  our  Law.  And  in  Piefngtons  Cafe  it  is  held,  that  an  bftate  of  Freehold  might  com- 
n"  AnMcd°  '  mence  upon  Condition,  but  the  Reafon  why  he  had  not  the  freehold  upon  the  Performance 
arguendo,  '  of  the  Condition  was  for  the  Repugnancy.  And  fo  if  a  Gift  in  Tail  is  made  upon"  Condi- 
tion 
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tion  that  if  the  Donee  alien  it  fhall  remain  to  another,  a  this  is  repugnant,  for  when  he  has a  H-  2I-  H-  7- 
aliened  to  a  Stranger,  it  is  contrary  to  the  Alienation  to  remain  over.  h  But  as  to  Remainders,  ^f.i\ff&.il%. 
we  have  a  Learning  in  our  Law  that  a  Remainder  ought  to   have  an  Eftate  precedent.     c  And  b  ?■ Co-  7?-a- 

c^  ^**  1  t    J, con      4/^r 

therefore  if  a  Leafe  for  Life  is  made  to  Monk,  the  Remainder  in  Fee,  this  Remainder  is  void,  vin.Abr.  tic*. 
becaufe  the   Monk   had  not  Capacity  to   take  the  Eftate  for  Life,  fo  that   the    Eftate  which  *e™ind,;r  w- 
precedes  the  Remainder,  is  void,  and   then  ex  conjequente  the  Remainder  is  void.     And   alfo  wee  9.'H.  6.24. b. 
have  another  Learning  touching  Remainders,  viz.  that  although  there  be  an  Eftate  precedent,  £""  G°d>^.  a™. 
yet  if  the  Thing  was  not  in  ejfe   before,  the  Remainder  fhall  be  void.     d  As  if  I  grant   a  Rent  133. z'.Roi.Abr! 
out  of  my  Land,  the  Remainder  in  Fee,  this  is  avoid  Remainder,  becaufe  the  Rent  was  nott15;8pI^B p"'c- 
in  ejfe  before.      And  as  to  what  has  been  faid,  that  the  Remainder  did  not  pafs  out  of  theLef-zgz.  p«-  g&, 
for  prefently  by  the  Livery,  Sir,  I   abfolutely  deny  this,  for  it  paffed  out  of  the  Leflbr,  althb'j"^'*    E(i 
it  did  not  veft  in  the  Defendant  until  the  Death  of  William,  and  it  was   in  Abeyance  until  the'9-a.' Per  Brian. 
Performance   of  the  Condition,  in  refpecl  of  the  Poffibility  that  it  might  be  performed.     e  As  j^L'w  beheld 
if  Land   be  given  to  a  Man  that  has  a  Wife,  and  to  another  Woman  that  has  a  Hufband,   and  clearly othewife, 
to  the  Heirs  of  their  two  Bodies  begotten,  the  Fee-Tail  pafTes  out  of  the  Donor  prefently  for  boo^h  by the 
the  Poffibility  there  is  that  they  may  intermarry,  for  if  the  Wife  of  the  Man  Donee,  and   theH.  4.  6.  Pi.  2.  < 
Hufband  of  the  Woman  Donee  die,  then  they  may  well  marry,  and  in   the  mean   Time  the  In-  H%fufl' 
heritance,  viz.   the  Tail,  fhall  be    in  Abeyance.     So   here  the  Remainder  paffed  prefently  out  of  *<>•  pi-  5-1-  Sid. 
the  L  efibr  upon  the  Poffibility  to  be  afterwards  performed,  and  was  in  Abeyance  until  the  Death F^iTadiudged 
of  William.      Upon  the  whole  therefore  I  do  not  fee  any  Reafon  why  the  Remainder  fhould  notin  Error-  carter 
be  good,  for  it  is  not  contrary  to   Law,  nor  repugnant,  and  there  is  an  fcftate  precedent,  and  4i'5rB.  pi."  a. r" 
the  Thing  was  in   efle  before,  and  it  paffed  by  the  Death  of  William,  for  which  Reafon  the  Re-  ?°-  Litt-  29s- a- 
mainder  is  good,  and   the  Pleading  alio.     And  therefore  the  Plaintiff  fhall   be  barred.  iutwy.  1225.  ' 

Per  Powel,  J. 
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At  which  Day  here  came  as  well  the  aforefaid  Matthias  as  the  aforefaid  Peter  by  their  Attor-  The  Ref.due  of 
ries  aforefaid,  whereupon  the  Plea  of  the  aforefaid  Peter  by  him  above  pieaded  being  feen,  and 
by  the  Juftices  here  more  fully  understood,  it  feems  to  the  Court  of  the  King  here  that  the  faid 
Piea  is  o-ood  and  fyjEcient  in  Law  to  preclude  the  af  >refaid  Mitthias  from  having  his  Adion 
aforefaid  againft  the  faid  Peter  in  Form  aforefaid.  Therefore  it  is  confidered  that  the  aforefaid  The  judgment. 
^JS/laf.hias  take  nothing  by  his  Writ  aforefaid,  but  be  in  Mercy  for  his  falfe  Claim  therein.  And 
that  the  aforefaid  Peter  go  thereof  without  Day,  &c. 

A  Report  of  a  Cafe  argued  in  the  Exchequer  before  the  Barons  of  the  Exchequer,  in 
Eafter  Term  in  the  fourth  Tear  of  the  Reign  of  King  Edward  the  Sixth,  between 
Richard  Piatt,  Adminiflrator  of  the  Goods  of  Henry  Piatt,  Plaintiff  and  William  Lock 
and  John  Ayliff  Knights,  late  Sheriffs  of  London  and  Keepers  of  the  Goal  of  L'ud- 
ga:e,  Defendants,  in  a  Bill  of  Debt  brought  by  the  Plaintiff  againfl  the  Defendants. 
And  the  Record  is  entered  in   Hillary  Term  4.  Ed.  6.  Rot.  4. 

T^  HE  Cafe  was  thus.  Richard  Piatt  demanded  by  his  Bill  94/.  is.  5  d.  and  counted  that  The  case. 
Henry  Piatt  the  Inteftate  recovered  the  faid  Sum  in  Guildhall  in  Lond.n,  by  a  Plaint  of  tlgaTin  eL 
Debt  brought  upon  an  Obligation  againft  one  John  Goodlad,  then  being  a  Prifonc  in  Lv.dgate, cu"™  f°r  Debt 
and  that  it  was  awarded  that  the  faid  Goodlad  fhould  remain  in1 Ludgate  in  Execution  for  the  ^Vwitba's'er" 
laid  Sum,  who  continued  there  as  Prifoner  until  the  Death  of  the  Inteftate,  and  afterwards, vant  <*;the 
and  after  the  A- miniftration  committed  to  the  Plaintiff,  until  the  jec  end  Day  of  April  in  fche-Efcape;  and  the 
third  Year  of  the  Reign  of  the  prefent  King,  at  which  Day  the  Defendants  being  Sheriffs  of Adminiftratorof 
Lor.don  and  Keepers  of  the  faid  Goal  permitted  the  faid  Goodlad  to  go  at  large  into  Southwark  recovlfr  [^^y 
in  the  County    of  Surry  the  Plaintiff  not  being  fatisfied,  by  which  an  Action  accrued  to  him.  lJie  ?hfifli,of, 

,      _   .,  s  ,  r    3      1  u         -r'-j'  u-  1  j  u-        1        io«^»  by  Bill  of 

And  the  Defendants  travelled  that   they  did  not  permit  him  to  go  at  large,  and  upon  this   they  Debt-,  vide 
were  at  Iffue.     And  it  was  given  in  Evidence  for  the  Plaintiff  to  the  Jurors,  that  the  faid  Good-  Latch> lC8- 
lad  was   in   Southwark  in  Manner  and  Form  as  the  Plaintiff  h.id  declared.       And   on  the  other 
Side  it  was  given  in  Evidence  for  the  Defendants,  that  at  the  faid  Time  of  the  Efcape  fuppofed, 
one  Thomas    Fierman,  a  Servant  to  Roger  Holi  Keeper  of  the  Goal  of  Lua gate,  was  attending  upon 
the  faid  Goodlad  by  the  Command  of  the  faid  Roger  Holt,  for  which  Reafon  the  Defendants  faid 
that  Goodlad  was  not  at  large  in   Manner  and  Form,  &c.     And  upon  this  Evidence  the  Plaintiff 
demurred  in  Judgment.     And  it  was  faid   for  the  Defendants  by   their  Counfel,  that  a  Bill  of  For  the  Defen- 
Debt  does  not  lie  againft  them,  becaufe  the  Statute  t.  P..  2.  cap.  12.  gives  the  Aftion  againft dants' 
the  Warden  of  the  Fleet,  who  is  an  Officer  of  a  certain  Place,  and  therefore  fuch  Action  given 
againft  the  Officer  of  a  peculiar  Place  fhall  not  be  extended  by  Equity  to   others,  efpecially 
where  the  Statute  is   penal.     And  further  as  to   the  Efcape  it  was   faid,  that  inafmuch  as   the 
Officer  of  the  Sheriffs  was  with  the  Prifoner,  although  he  was  in  another  County,  yet   this   is  a 
Reftraint  of  his  Liberty,  fo  that  he  was  always  in  Imprifonment.     And   the  Plaintiff-is  concluded 
to  fay  the  contrary  but  that  he  was  imprifoned  and  in  Cuftody  in  Surr)\  for  the  Bill  of  Debt  is 
brought   againft  the  Defendants  for  fuffering  him  to  efcape  there,  and  he  could  not  efcape  there 
if  he  was    not   imprifoned  there  •,  for  as  Atkins.faid,  the  End  of  his  imprifonment  is  the  Begin- 
ning of  his  Liberty,    which  Liberty  is   the  Efcape,  fo  that  the  Imprifonment  and  the  Efcape  are 
all  at  one  Inftant,  and  therefore  the  Party   who  has  brought  hi^   Bill  for  the   Efcape  in   Surry, 
and  thereby  has  admitted  him   to  be  lawfully  imprifoned  and  detained    in  Surry  by   the   Sheriffs 
of  London,  iias  not  proved  that  he  efcaped  there,  for  if  he  was  once  imprifoned  there  he  was 

always, 
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always   imprifoned  there,  for  the  fervant  of  the  Goaler,    who  was  the  Servant  of  the  Sheriff, 

was  with  him  by  Bafton  always.     And  therefore  the  Action  does  not  lie,  nor  is  it  an  Efcape. 

e  cmtra  for  the      On  the  contrary  it  was  argued,  that  the  Action  lies  by    the  common  Law,  and  if  not,  yet 

that   it   lies    by   the    Statute :     for  the  Effect  of  every  Suit  implies  in  itfelf  three  Things,  firft, 

that  the  Truth  of  the   Matter  be  fhewn  to  the  Judge,  and  this  is  the  Duty  of  the  Party  to  do ; 

fecondly,  that  Judgment  be  had  to   recover,  and  to  have  Execution  awarded,  which  belongs 

to  the  Judge  to  give;  thirdly,  that   Execution  be  done  by  taking  the   body  of  the  Defendant, 

and   detaining  it  in   Prifon,  or   othcrwife,  and  this   is  the  Bufinefs  of  the  Officer ;  and  if  any  of 

»  so  were  the  thefe  three  Things  is  not  ^bferved,  the  Order  of  the  Suit  is  confounded,  and  he  is  to  be  cor- 

opinions  for.     reeled  by  whole  Default  fuch  Confufion   is  occafioned.     And  here,  inafmuch  as  the  Party  has 

merly,  as  appears  ,    J  .  ._,  iiti  i  •       t-v  ...  iti  t 

t.  10.  Ed. 4.  done  his  Duty  in  mewing  the  Truth,  and  the  Judge  his  Duty  in  giving  the  Judgment)  and 
ti.a.PirBiitt^.  awar(ling  Execution,  and  the  Officer  has  not  done  his  Duty  in  detaining  the  Body  in  Prifon, 
pi.'i.  5.  Ed. is.  it  is  reafonable  that  the  Plaintiff  and  the  Judge,  who  have  well  difcharged  their  Duty,  fhould 
Bro^Eftape,  4.5.  ^  ex^fc^  ancj  triat:  tne  Officer,  who  has  offended,  fhould  be  puniffied  by  being  made  refpon- 
Dy.  67.  Pi.  17.  fible  to  the  Plaintiff  for  the  Lofs  he  has  fuftained.  a  For  where  the  Defendant  is  once  im- 
theLaw2is  r^w  pnfoned  upon  Execution,  and  efcapes,  the  Plaintiff  fhal!  never  have  Remedy  againft  him  again, 
held  othcrwife,  nor  fhall  the  Goaler  ever  retake  him,  becaufe  he  was  once  at  large,  and  fo  difcharged  for  that 
i'.Md?j*6?  Lime.  b  And  if  a  perfonal  Thing  is  once  in  Sufpence,  or  the  Perfon  of  a  Man  once  difcharged 
Lutwy.  i*68.  for  a  perfonal  Thing  it  is  a  Difcharge  for  ever.  c  As  if  the  Debtee  makes  the  Debtor  and  an- 
stran'ge,"^.92'  other,  who  furvives  the  Debtor,  his  Executors,  yet  the  Debt  is  extinct  for  ever,  caufd  qudfupra. 
Stat.  8.  &  9-  Wherefore  here  inafmuch  as  after  the  Efcape  the  Plaintiff  fhall  not  have  another  Execution, 
»>.  p.32i!PEd.74.  fo  that  he  is  Without  Remedy  againft  the  Defendant  in  the  firft  Suit,  the  common  Law,  which 
3.  pi.  4.  Per  is  n0  0ther  than  common  Reafon,  provides  that  the  Plaintiff  fhall  have  an  Action  of  Debt  againft 
140.  pi.  HI'  the  Goaler,  by  whofe  Default  the  Execution  of  the  Plaintiff  was  difcharged  ■,  and  if  it  was  other- 
Moor,  855.  wjfe  tne  common  Law  would  be  greatly  defective  in  this  Point,  which  it  is  not.  d  And  therefore 
w.  jones,  345.  in  45.  Ed.  3.  it  appears  that  one  had  recovered  Damages  to  the  Value  of  10  /.  in  Court  of  Piepowders 
Cro.  c.  373.  0f  a  priory  dative  and  removeab'e,  and  the  Defendant  was  committed  to  the  Cuftody  of  the  Prior  in 
12.  Mod."  293.  Execution  for  it,  who  let  him  efcape,  upon  which  the  Plaintiff  brought  an  Action  of  Debt  tor  the 
p  ft'n»h'  3°°'  io^'  aSainft  tne  fai°-  Pi"i°r>  wno  was  dative  and  removeable,  and  againft  the  Abbot  alfo  who  was 
c'hAo.  Ed.  4.  his  Sovereign,  and  becaufe  the  Prior,  who  was  no  more  than  one  of  the  Monks,  was  named  with 
17.  z.Per  Bnan.  ,-ne  Abbot,  where  he  could  not  be  a  Debtor,  the  Writ  was  abated,  for  it  ought  to  have  been  brought 
114.  Saik  ,'co,  only  againft  the  Abbot;  by  which  it  fecms  that  if  the  Prior  had  been  omitted  in  the  Writ,  the 
Poft^win  Writ  would  have  been  maintainable  enough-,  and  from  hence  it  appears0  that  the  Action  lay- 
Max,  reg.  46.  in  fuch  Cafe  by  the  Courfe  of  the  common  Law,  for  this  Cafe  was  before  the  Statute  of  Rich.  2. 
d'j/f  HutEd28'  ^na-  *°  lt  feems  upon  the  Matter  that  the  Action  was  maintainable,  although  there  was  no  Con- 

9.  pi.  1.'  Fitz.  tract  between  them.  '  For  upon  a  Liberate  delivered  to  the  Clerk  of  the  Hanaper,  who  has 
•at'a^Bro."  Affets  in  his  Hands,  an  Action  of  Debt  lies  againft  him,  as  appears  by  2.  H.  7.  and  yet  there 
Debt^o.Moign.  is  no  Contract  between  them,  nor  any  Privity  in  Words ;  and  fo  is  it  in  many  other  like  Cafes, 
eVet  fee  that  as  we^  as  m  tne  Cafe  here;  and  therefore  the  Statute  of  Rich.  2.  was  made  in  Affirmance  of  the 
no  Affion  of  common  Law,  But  although  the  Action  fhould  not  be  maintainable  by  the  common  Law, 
monLa^for""30^  although  the  Statute  was  not  made  in  Affirmance  of  the  common  Law,  but  was  a 
an  Efcape,  kit  new  Ordinance,  yet  the  Bill  fhall  be  maintainable  by  Equity  of  the  Statute  of  Rich.  2. 
drLn^to  hi?  notwithftanding  the  Statute  does  not  give  the  Action  by  exprefs  Words  againlt  any  other  than 
fpedai  Aaion  the  Warden  of  the  Fleet,  for  although  it  is  penal  againft  the  Warden,  yet  it  is  beneficial  to  all 
m°7.  H.6.s,e*6.  others,  and  therefore  fhall  be  extended  by  Equity,  for  every  Statute  is  penal  to  fome  Body.  But 
P,,4-Ed.  4.  inafmuch  as  the  taking  it  by  Equity  fhall  be  more  beneficial  than  prejudicial  to  the  greater 
Dy.'322.  p'k  25'.  Number  of  Men,  this  is  the  Reafon  why  it  may  be  extended  by  Equity  by  the  Rules  or  Law, 
2"  Rn^R382'o  E  a^-nc'  therefore  the  Statute  de  circumfpecle  agatis  which  fays,  ufe y our f elves  circumjpeclly  in  all  Mat- 
x.-R.o\'.Kev'.2%i.tcrs  concerning  the  Bi/hop  of  Norwich  and  his  Clergy,  is  neverthelefs  extended  to  all  other  Bifhops. 
Cr0g.J-658-  h  And  fo  the  Statute  which  faith,  that  the  Executor  who  firft  comes  by  Diftrefs  fhall  anfwer, 
a.  sid.' 103.'  is  extended  by  Equity  to  Adminiftrators.  From  whence  we  may  fee,  that  a  Statute,  which 
HardrUndo V'  fpeaks  °f  a  Perfon  or  Officer  of  a  particular  Place,  fhall  be  extended  by  Equity  to  others. 
a.Bac.  Abr.245. '  And  fo  this  Statute  here,  which  gives  an  Action  of  D;bt  againft  the  Warden  of  the  Fleet,  fhall 
-'  mT'i^7;6'  De  txtended  to  other  Goalers  and  Officers.  k  And  in  9.  H.  6.  an  Action  of  Debt  was  brought 
f  h.  2.'h.  7.  againlt  the  Mayor  of  the  Staple  for  letting  one  in  Execution  efcape,  and  there  by  Award  he  was 
|a£  is4fltz'  put  to  anfwer  to  the  Writ;  and  in  Excufe  of  himfelfhe  faid  that  the  Party  was  taken  and  in  Cuf- 
1.  Finch.  148.  tody  by  force  of  a  Plaint,  abfque  hoc  that  he  was  imprifoned  by  Way  of  Execution  ;  by  which  it 
p'oft'isls! lSl"  aPPears  that  an  Action  of  Debt  upon  an  Efcape  lay  againft  another  Officer  than  the  Warden 
s  2.  inft.  487.  of  the  Fleet  by  Equity  of  the  Statute,  if  any  will  fay  that  it  lay  not  by  the  common  Law.  And 
t.  jone's^62.    tne  fame  Statute  of  Rich.  2.  is  taken  by  Equity   in  another  Point,  viz.  where  it  ordains,  that 

10.  Mod.  95.  the  Warden  of  the  Fleet  fhall  not  fuffer  any  one  who  is  in  Execution  to  go  out  of  the  Prifon 
Strange,m2s6?7'  nv  Mainprize,  Bail,  or  Bafton,  it  is  taken  by  Equity  of  this  Statute,  that  if  any  other  Goaler 
Bunb.  13.  Jets  fuch  an  one,  who  is  in  Execution,  go  out  of  the  Prifon  by  Mainprize,  Bail,  or  Bafton, 
cap.ta3.s.P.  m."  that  this  fhail  be  an  Efcape.  But  notwithftanding  that  this  extends  to  all  other  Goalers  as  fully 
38p'V4- p1'  as  if  it  had  been  exprefsly  mentioned,  '  yet  the  Sheriffs  of  London  ufe  to  let  fuch  go  at 
Refpond.  41.  large  by  Bafton  in  any  Place  within  their  Jurifdiction,  and  this  fhall  not  be  adjudged  an 
Bro.i.2.Browni.  jTfcapg  jn  them,  as  it  fhall  be  in  the  Warden  of  the  Fleet,  and  the  Reafon  of  this  is  not 
Moor.  44,' 4 r.  becaufe  the  Statute  or  the  Equity  of  it  does  not  extend  to  them,  but  becaufe  they  claim 
p«-c*r.Pofti68.  a  Prefcription  in  this  Point,  and  all  their  Cuftoms  and  Prefcriptions  are  m  confirmed 
i  Br'o. Efape, 9.  by  Statutes,  for  which  Reafon  they  may  prefcribe  againft  the.  Equity  and  Words  of  Sta- 
Hardr.n»a.3a      tutes  t^aC   are  contrary   to  their   Cuftoms   and   Prefcriptions ;  as    againft  the  Statute   of  Silva 

Lev.  159.  2.  Brownl.  302.  T.  Raym,  129,  130.  i.Keb.  392.  T.  Jorfes,  62.  Bunb.  i}.  Wing.  Max.  reg.  143.  pi.  8.  rcg.  197.  pi.  33.  Vin.  Abr.  tit.  Statutes, 
£.  6-  pi.  95.  k  T.  9-  &■  6.  19.  b.  Fitz.  Jurifdiaion,  6.  Bro.  i,  Efcape,  z,  T.  Raym,  6a.  l  Heath's  Mar.  280.  Palm.  542,  See  Dy.  6.J,  67. 

n»  8.  Co.  126.  a.  Hardr.  323.  Cro.  C,  347.  Palm,  542, 
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cadua,  and  fo  they  may  prefcribs  to  hold  a  Leet  at  other  Times  than  the  Statute  appoints,  and  a  Dait.  Sher. 
the  like;  and  fo  they  may  prefcribe  to  ltt  thofe  who  are  in  Execution  go  at  large  within  their  486. 3.co.72.a> 


9- 


Liberty  by  Bafton  ;  but  others  (hall  be  bound  by  the  Equity  of  the  laid  Statute.     And  then  in-  ^v^, 
afmuch  as  this  Statute,  which  fpeaks  only  of  the  Warden  of  the  Fleet,  mail  be  extended  by  E-  Vaugh.s^, 
quity  to  other  Officers  in  Point  of  Efcape,  fo  fliall  it  be  extended  in  Point  of  Action  to  charge  ,9mpt.  e^Treg?" 
other  Officers,  and  therefore  the   Action  (hall  be  maintainable  againft  the  Sheriffs  of  London.  2I4-  pi- 9* 
And  fome  argued  that  the  Action  mould  be  maintainable  againft  them  by  the  Statute  of  Weftmin-  1'i^ue. 
Jler  2.  cap.  11.  which  gives  an  Action  of  Debc  againft  the  Goaler,  who  lets  one  at  large  that  ^.Bac- Abr-?39- 
was  committed  to  Prifon  by  Auditors  for  the  Arrears  of  Account ;  but  it  was  faid,  that  whether  Efcape. A?pUj. 
it  be  maintainable  by  the  Common  Law,  or  by  the  one  Statute  or  the  other,  certain  it  is  that  the 
Action  lies  ;  and  here  the  Action  is  confeffed  to  be  maintainable,  and  is  admitted  by  the  Defen-  rbew]ng"  1Maic* 
dants,  for  they  have  demurred  in  Judgment  upon  the  Evidence,  whether  it  be  an  Efcape  or  no-,  reg".  54'.  pY.  26* 
whereby  it  is  not  to  be  now  difputed  whether  or  no  the  Bill  lies.     And  as  to  the  Efcape,  it  was  rce  wi"lg-  f&\ 
argued  by  the  Counfel  for  the  Plaintiff,  and  by  all  the  Barons  of  the  Exchequer,  that  this  is  ana  3.c0. 44.^ 
Efcape,  and  that  he  was  out  of  Cuftody  by  coming  into  Surry,  for  no  Man  may  be  lawfully '  pa'  2.' j^*'  ■ 
imprifoned  or  in  Cuftody  without  a  Keeper.     a  For  if  a  Woman  is  Warden  of  the  Fleet,  and  one  Bro."  Frefh  suit 
imprifoned  in  the  Fleet  marries  her,  it  is  an  Efcape  in  the  Woman,  (as  Chomley  Chief  Baron  faid)  c.  sSo^tui. 
and  the  Law  adjudges  the  Prifoner  to  be  at  large,  for  he  cannot  be  lawfully  imprifoned  but  un-  p.c.  n5.  rial.* 
der  a  Keeper,  and  he  cannot  be  under  the  Cuftody  of  his  Wife,  for  which  Reafon  the  Law  muft  T.'Ha'wk.'p?c. 
neceffarily  adjudge  him  to  be  at  large.     b  So  (he  faid)  if  the  Warden  of  the  Fleet,  who  hath  ns.  Dait.  juft. 
his  Office  in  Fee,  die  feized,  his  Son  and  Heir  being  then  imprifoned  there,  and  the  Office  de-  "romp? juV' 
fcends  to  him  being  in  Prifon,  the  Law  will  adjudge  him  to  be  out  of  Prifon,  although  he  has  w-  b-  vi"' 
Fetters  upon  him,  becaufe  he  cannot  be  his  own  Prifoner  ;  fo  that  no  Man  may  lawfully  be  de-  ofp'o'.pi.i!6 
tained  in  Prifon  without  a  Goaler  or  Keeper.     c  But  here  when  the  Prifoner  came  into  Surry,  he  Sed  "ntra 
had  no  Goaler  nor  Keeper,  as  a  Prifoner  for  the  firft  Duty,  for  he  that  waited  upon  him  by  Baf-  %xl.  bndeti, 
ton  in  the  County  of  Surry  could  not  be  called  a  Servant  to  the  Sheriff  of  London,  who  is  an  Of-  But  if  the  Felon 
ficer  of  another  County,  d  for  the  Power  of  a  Sheriff  does  not  extend  beyond  his  County,  and  he  PerCc.Unty"and 
lhall  only  be  adjudged  a  Sheriff  and  Officer  within  his  County,  and  not  elfewhere.     e  And  there-  afterwards  e- 
fore  it  is  held  in  13.  Ed.  4.  that  if  a  Juftice  of  Peace  in  one  County  purfues  a  Man  into  another  forrighCoVnw, 
County  for  a  Felony  done  in  the  County  where  he  is  Juftice,  and  takes  him  in  the  other  County, *nd  is  there  ta- 
he  is  his  Prifoner  in  the  County  where  he  takes  him,  and  there  he  ought  to  imprifon  him,  and  JeKjS t™ * 
he  cannot  carry  him  to  a  Goal  in  the  County  where  he  committed  the  Felony,  for  he  is  not  his  goal  in  proper 
Prifoner  there;  for  the  Purfuitin  fuch  Cafe  is  not  material,  and  therefore  he  has  no  more  to  do  in  Suction  of 
the  County  where  he  took  him  than  a  private  Perfon  has.     By  which  it  is  proved,  that  a  Juftice  ta^n  CuLl" 
of  Peace  in  one  County  has  no  Authority  in  another  County  ;  no  more  has  a  Sheriff,  for  if  he  up™!  the  firft  y 
Ihould  have  Power  in  another  County,  then  there  would  be  two  feveral  Sheriffs  in  one  fame  f^V«  rf th8 
County,  whereas  in  this  Realm  there  are  divers  Authorities,  and  none  may  exceed  his   Limits  f  10.  co.^.  a. 
and  Bounds.     '  And  therefore  if  the  Marfhal  holds  Plea  of  a  Thing  done  out  of  the  Verge,  ^w^mS" 
8  or  the  Admiral  of  a  Thing  done  within  the  Body  of  a  County,  it  mall  be  void,  for  their  Autho-  reg.  i9.  Pi.  S3. ' 
rity  extends  to  a  certain  Place,  and  within  a  certain  Precinct,  and  not  elfewhere,  and  if  he  whog X'.F^Prit. 
takes  Sanctuary  goes  out,  any  one  may  take  him,  for  he  is  not  priviledged  out  of  it,  fo  that  the  3'-h.8.  Ero. ' 
Precinct  of  the  Liberty  may  never  be  exceeded.     And  here  the  Sheriff  has  nothing  to  do  in  any  f^co^iKfr. 
Place  but  in  London,  and  therefore  when  the  Prifoner  went  out  of  the  Liberty  of  London,  at  that  ,I-7<5-  M°°r 
Inftant  he  was  at  large.     And  true  it  is  that  the  End  of  the  Imprifonment  is  the  Beginning  of  the  jaI'r]^^ 
Efcape,  but  yet  it  does  not  follow  that  he  was  in  Cuftody  in  Surry,  as  hath  been  faid,  for  the  &?:']•  sh- 
laft  Inftant  of  Time  when  he  was  in  the  Liberty  of  London  was  the  End  of  his  Imprifonment,  1 .' Finch.  31^f* 
and  the  firft  Inftant  of  Time  when  he  came  into  Surry  was  the  Beginning  of  the  Efcape,  fo  that*s-pw,Jones 
it  is  true  that  the  End  of  his  Imprifonment  was  the  Beginning  of  the  Efcape,  and  yet  he  was  not  260!  p^a™" 
imprifoned  in  Surry.     And  if  the  Sheriff  lets  one  go  at  large  in  London,  and  he  goes  into  divers  ^f*;jj?ueft 
other  Counties,  the  Party  may  have  an  Action  of  Debt  againft  the  Sheriff  in  every  County  where  >  t^jo/h! '«.' 
he  who   islet  at  large  fhall  go;  for  the  Words  are  true,  that  he  Juffered  the  Prifoner  to  go  at  Br^cin^e53' 
large  in  every  h  County  he  came  into.     '  And  in  30.  H.  6.  a  Man  brought  an  Action  of  Debt  a-  Pom  26.  i.ieu. 
gainft  the  Goaler  of  the  Cinque  Ports  for  letting  one  who  was  condemned  in  Debt  and  committed  V"^(^^T 
to  his  Cutlody  within  the  Cinque  Ports  go  at  large  into  London,  and  the  Writ  was  adjudged  good,  '62.  pi.  50.  and 
and  the  Plaintiff  recovered;  for  the  Words  are  true,  that  he  fuffered  him  to  go  at  large  in  all  the  f9^;  l6  Ed> 
Counties  ;  and  the  fame  Exception  was  taken  there  as  is  heie,  for  there  it  was  faid  that  he  could  not  i°.t>-  ter  tyj 
be  imprifoned  for  the  Debt  out  of  the  Cinque  Ports,  and  then  the  Goaler  could  not  let  him  go  p!°2.^d.r4^b! 
out  of  Prifon  at  London,    becaufe  he  was  not  imprifoned  in  London;  but  it  was  there  anfwered  Fer  L>"-  Bro. 
that  the  Words  are,  quod  permifit  ipfum  ire  ad  largum  in  London,  and  this  was  true,  for  he  let  him  m.^/h.V 
»o  at  large  in  all  the  Counties  and  Places  where  he  was  at  large  ;  and  therefore  it  was  adjudged  53- a:  f-ooh. 
ut  fupra.     The  fame  Reafon  holds  Place  in  our  principal  Cafe.     k  But  if  the  Sheriff  had  brought  4™Ed.' 3.3io.  * 
the  Prifoner  here  by  Force  of  the  King's  Writ  or  Command,  or  had  fent  him  here  by  Bafton,  al-  pi.18.Brc.  ibid. 
though  he  had  come  through  divers  other  Counties,  yet  he  fhould  be  fuppofed  to  be  in  the  Cu-  4^1.  i^Bro'.7' 
ftody  of  the  firft  Sheriff  continually,  becaufe  the  Sheriff  had  Authority  from  the  King  to  do  it,  j^id-  J°°- 
by  Reafon  of  which  Authority  he  fhall   be  adjudged  the  Prifoner  of  the  fame  Sheriff  in  every  45'. pY.'59.'m. 
County  -,  and  by  this  Means  there  may  be  two  Sheriffs  in  one  County,  viz.  one  to  a  fpecial  In-  lf;";Jo;  %;*' 
tent,  and  the  other  to  all  general  Intents  and  Purpofes.     But  here  it  is  entirely  his  own  Folly,  Avowry.  i3.r°« 
voluntarily  to  fuffer  him  to  go  into  another  County.    But  if  he  had  efcaped,  and  the  Sheriff  having  ^  ^Ro|-  Abr" 
the  View  had  made  frefh  Suit  after  him,  and  had  taken  him  in  Surry,  thefie  perhaps  he  fhould  have  Co.  Lit't.  ,'ei.  3. 
been  his  Prifoner  in  Surry,  and  he  might  have  juftified  the  taking  of  him  there,  notwithftanding  he  is  a.6*iinft.Ci3i.*' 
not  Sheriff  there.     '  As  if  one  comes  to  diftrain  for  R;ent  Service,  and  the  Tenant  perceiving  it  B«  if  before  the 

Stat.  8.  Ann.cap. 
I4.theTenant  before  the  Lord  had  View  of 'em  had  chafed  them  away,  or  if  the  Tenant  for  other  lawful  Reafon,  even  after  the  View,  had  chafed  them  away,  or  if 
,  ,»fter  View  the  Cattle  went  out  of  themfelves,  the  Lord  could  not  diftrain  them.     See*.  Bac.  Abr.  uo.  Vio.Abr.  tit.  Diftrefs.  N. 
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drives  the  Cattle  out  of  the  Land,  the  Lord  may  purfue  them  within  the  View,  and  take  them 
in  whofefoever  Land  they  are,  and  yet  now  they  are  out  of  his  Authority,  but  the  Purfuit  and 
the  Poffeffion  afterwards  fhall  be  adjudged  as  a  continual  Poffeffion  when  ic  is  for  Rent  Service: 
But  otherwife  it  is  for  Damage  ieafant;  and  fo  is  the  Diverfity,  as  it  is  held  in  16.  Ed.  4.  But  In, 
our  Cafe  there  was  no  fuch  involuntary  Efcape,  but  a  voluntary  Folly,  by  Reafon  whereof  he  was, 
out  of  Cuftody  when  he  came  into  Surry,  and  when  the  Servant  by  Bafton  waited  upon  him,  this, 
was  an  Imprifonment,  for  every  Reftraint  of  Liberty  is  an  Imprifonment,  and  the  Party  might 
have  had  an  Action  of  falfe  Imprifonment  againft  him  for  it  •,  for  he  was  not  in  his  Cuftody  ?,s 
Servant  of  the  Sheriff  of  London,  nor  was  lawfully  detained,  but  wrongfully  imprifoned  there,  for 
which  Reafon  he  might  have  had  a  Writ  of  falfe  Imprifonment  well  enough  ;  and  therefore  he  (ball 
be  adjudged  to  be  kt  at  large,  and  fo  the  Plaintiff  ought  to  recover.  And  afterwards  it  was  a- 
warded  that  the  Plaintiff  fhould  recover.     And  the  Judgment  was  as  follows  : 

Whereupon  all  and  lingular  the  Premifies  being  feen  and  read  by  the  Barons  aforefaid,  and 
The  judgment,  fully  underftood,  it  is  confidered  by  the  fame  Barons  that  the  aforefaid  Richard  Piatt  recover  a- 
gainft  the  aforefaid  William  Lock  and  John  Ayliff  his  Debt  aforefaid  of  94  /.   2  s.  5  d.  aforefaid, 
and  his  Damages   aforefaid,  as  well  by  Reafon  of  the  unjuft  detaining  of  the  Debt  aforefaid,  as 
for  his  Cqfts,  Charges,  and  Expences  laid  out  in  this  Behalf  about  his  Suit  aforefaid,  taxed  by 
the  fame  Barons  at  100  f.  which  faid  Sums  amount  in  the  whole  to  the  Sum  of  99 /.  2  s.  5  d. 
And  that  the  aforefaid  William  Lock  and  John  Ayliff  bt  in  Mercy  of  the  Lord  the  King,  &c. 
Nota  Bene  by  the      It  feems  to  fame  hard  that  this  Bill  of  Debt  j'tould  be  maintainable  againfl  the  Sheriffs,  for  in  42. 
Reporter.  *  ^fs_  pj_  llm  a  _#;//  0f  J)ebt  was  brought  againft  the  Warden  of  the  Fleet  for  the   Sum  -wherein  one 

*  Fitz  b;h  1  w^om  the  Warden  had  let  at  large  was  condemned,  and  there  it  was  declared  to  be  the  Opinion  of  the 
Bro.  23.  Brief  whole  Court,  that  the  Bill  was  not  maintainable,  (and  therefore  the  Plaintiff  was  nonfuited)  for  the 
310.  Efcape  30.  gujt  was  gjven  fry  the  Statute  of  Weftminfter  2.  by  Writ  and  not  by  Bill,  and  then  if  the  Suit  had 
•}■  see  a.  inft.  been  maintainable  by  the  Common  Law  againft  the  Warden,  the  Bill  would  have  been  maintained  there; 
tha^ahho'lhe  but  by  the  faid  Opinion  it  is  proved,  that  it  was  not  maintainable  by  the  Common  Law.  And  if  the 
Statute  ofWtjtm.  Suit  here  Jhould  be  taken  againft  the  Sheriffs  by  the  faid  Statute  of  Weftminfter  2.  then  the  Bill  would 
ofi^.^fpeak^  h  maintainable  here  no  more  than  it  was  there  againft  the  Warden  of  the  Fleet,  but  he  fhould  be 
per  Breve,  ymput  to  a  Writ;  and  the  Statute  c/Rich.  gives  the  Suit  againft  the  Warden  by  Writ  of  Debt,  for  the 
Tohy^il^-W'ords  of  the  Statute  are,  "  The  Plaintiffs  flia.ll  have  their  Recovery  againft  the  fame  Wardens 
ty  of  the  fame ;  «  Dy  Writ  of  Debt,"  fo  that  this  Statute  fpeaks  only  of  a  Writ  of  Debt.  And  then  imfmuch  as  the 
h^beenhdden^^  Statute  of  Weftminfter  2.  which  fpeaks  of  a  Writ  of  Debt,  fhall  not  be  extended  by  Equity  to  a 
to  the  contrary,  fiffl  0f  Debt,fo  by  their  Opinions  fhall  not  this  Statute  of 'Rich.  And  therefore  if  the  Opinion  in  42.  Afs. 
oUxf^/.  ix°)  be  good,  this  Bill  fhall  not  be  maintainable  by  either  Statute,  nor  by  the  Common  Law.  Qusre,  for 
butfmce  it  has    this  Exception  was  not  taken  to  it,  and  it  is  a  good  and  fur p  Way  to  give  Credit  to  the  lateft  Judgment  +. 

teen  often  ad-  *  )  "J    J       »  ' 

judged  that  a  Bill  of  Debt  is  maintainable  upon  the  faid  A<fts.    And  5.  P.  Accord.  Hardr.  3*.  per  Hardnfs,  arguendo:  See  Godb,  389.  390. 

j 

A  "Report  of  a  Cafe  argued  in  the  Common  Bench  before  all  the  Juflices  of  the  fame 
Bench,  in  Michaelmas   Tenn,  in  the  fourth  Tear  of  the  Reign,  of  King  Edward   the 
Sixth,  between  Thomas   Wimbifh  and  Elizabeth  his  Wife  Plaintiffs,  and  Elizabeth 
Tailbois  Defendant,  in  a  Writ  (^Trefpafs  brought  by  the  faid  Plaintiffs  againfl  the  De- 
fendant.    And  the  Record  was  as  follows  : 

' ,  _       „ .    "OLizabeth  Tailbois  late  of  Golthough  in  the  County  aforefaid  Widow  was  attached  to  anfwer  Tho- 

bfiou^l'.     '  mas  Wimbifh  Efquire  and  Elizabeth  his  Wife  of  a  Plea,  wherefore  with  Force  and  Arms  the 

d  cT^a .  Clofe.of  them  the  faid  Thomas  and  Elizabeth  fhe  broke,  and  their  Grafs  to  the  Value  of  40  /,  there 

lately  growing  with   certain  Cattle  eat  up,  tread  down,  and  deftroyed,    and  other  Wrongs  to 

them  did,  to  the  great  Damage  of  the   faid  Thomas  and  Elizabeth,  and  againft  the  Peace  of  the 

Lord  Henry  the  Eighth  late  King  of  England,  Father  of  the  Lord  the  King  now,  £  and  againft  the 

Noteherethe  Peace  of  the  Lord  the  King  now,  &c.     And  whereupon  the  fame  Thomas  and  Elizabeth  by  Ro- 

Trd^uMedgzd land.  Durant  their  Attorney  complain,  that  the   aforefaid  Elizabeth  Tailbois  Widow  the  third  Day 

t0eabce  ofbofhthe  of  duguft  in  the  thirty-fixth  Year  of  the  Reign  of  the  faid  Lord  Henry  the  Eighth  late  King  of 

Kings,  when  he  England,  Father  of  the  Lord  the  King  now,  with  Force  and  Arms  the  Clofe  of  them  the  faid  Tho- 

done'inl  former WflJ  anc*  Elizabeth  at  Golthough  broke,  and  their  Grafs  to  the  Value,  &c.  there  lately  growing, 

King's  Time,     with  certain  Cattle,  viz.  Horfes,  Oxen,   Cows,  Hogs,  and  Sheep,  eat  up,  tread  down,  and  de- 

preTePntkin?s    ftroyed,  the  Trefpafs  aforefaid,  as  to  the  eating  up,  treading  down,  and  deflroying  the  Grafs  a- 

Time.   Haieonforefaid,  from  the  aforefaid  third  Day  of  Auguft,  in  the  thirty-fixth  Year  aforefaid,  until  the  Day 

t.R6i,-R.  i«|:  of  obtaining  the  Writ  original  of  them  the  faid  Thomas  and  Elizabeth,  viz.  the  fourth  Day  of  April 

Codington  -v.    in  the  fir  si  Year  of  the  Reign  of  the  Lord  the  King  now,  at  divers  Days  and  Times  continuing. 

NoteTonJU  8e '  And  other  Wrongs,  &V.  to  the  great  Damage,  &c.  and  againft  the  Peace,  &c.  Wherefore  they 

1.  Finch  307.    fay  that  they  are  injured,  and  have  Damage  to  the  Value  of  100  Marks.     And  therefore  they 

bring  Suit,  &c. 

And  the  aforefaid  Elizabeth  Tailbois  by  John  Poky  her  Attorney  comes  and  defends  the  Force 
Bir'  and  Injury  when,  &V.  And  as  to  the  coming  with  Force  and  Arms,  fays  that  fhe.Js  not  guilty 

thereof.  And  of  this  fhe  puts  herfelf  upon  the  Country  ;  and  the  aforefaid  Thomas  Wimbifto  and 
Elizabeth  his  Wife  do  the  like.  And  as  to  the  Refidue  of  the  Trefpafs  aforefaid  above  fuppofed 
to  be  done,  the  fame  Elizabeth  Tailbois  fays,  that  the  aforefaid  Thomat  and  Elizabeth  his  Wife 
their  Action  aforefaid  againft  her  ought  not  to  have,  becaufe  fhe  fays,  that  the  Clofe  aforefaid,  and 
alfo  the  Places  in  which  the  Trefpafs  aforefaid  is  fuppofed  to  be  done  are,  and  at  the  aforefaid 
Time  of  the  Trefpafs  aforefaid  above  fuppofed  to  be  done  were,  40  Acres  of  Meadow,  and  206 
Acres  of  Pafture,  with  the  Appurtenances  in  Golthough  aforefaid,  which  faid  40  Acres  of  Meadow, 

and 
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and  206  Acres  of  Pafture  are,  and  at  the  aforefaid  Time  of  the  Trefpafs  aforefaid  above  fuppofed 
to  be  done,  and  alfo  from  Time  whereof  the  Memory  of  Man  is  not  to  the  contrary  were,  Par- 
cel of  the  Manor  of  Golthough  with  the  Appurtenances  in  the  County  aforefaid.     Of  which  faid 
Manor  with  the  Appurtenances  whereof,  &$.  long  before  the  aforefaid  Time  when,  &c.  one 
George  Tailbois  Knight,  Grandfather  of  the  aforefaid  Elizabeth,  the  Wife  of  the  aforefaid  Thomas 
Wimbiflo,  whofe  Heir  the  fame  Elizabeth  is,  was  feized  in  his  Demefn  as  of  Fee.     And  the  fame 
George  being  fo  feized  of  the  Manor  aforefaid  with  the  Appurtenances  whereof,  &c.  by  the  Name 
of  George  Tailbois  Knight  Lord  of  Kince,  by  his  certain  Deed  indented  fealed  with  the  Seal  of  the 
aforefaid  George,  and  inrolled  of  Record  in  the  Court  of  Chancery  of  the  faid  late  King,  (which  the 
aforefaid  Elizabeth  Tailbois  here  brings  into  Court,  the  Date  whereof  is  the  eighteenth  Day  of  Janu- 
ary in  the  fourth  Year  of  the  Reign  of  the  faid  late  Lord  the  King)  at  Golthough  aforefaid,  gave, 
granted,  and  by  his  fame  Deed  confirmed  to  one  Richard  by  the  Grace  of  God  then   Bifhop  of 
Winchefter,  William  by  the  fame  Grace  then  Bifhop  of  Lincoln,  Thomas  Wolfey  then  Dean  of  Lin-  ■ 
coln,William  Tirwhit,  Robert  Dimock,  Robert  Conftable  Knights,  John  Conftable  then  Archdeacon 
.of  Huntingdon,  Edward  Derby  then  Archdeacon  of  Stowe,  Thomas  Burgh  Junior,  Robert  Tirwhit, 
Numan  Markenjield  Efquires,  Henry  Gaf coign  and  John  Ridley  Clerks,  the  aforefaid  Manor  of  Gol- 
though with  the  Appurtenances,  amongft  other  Things,  whereof,  &c.  to  have  and  to  hold  the 
fame  Manor  with  the  Appurtenances  whereof,  &V.  amongft  other  Things,  to  the  aforefaid  Rich- 
ard Bifhop  of  Winchefter,  William  Bifhop  of  Lincoln,  Thomas  Wolfey,  William  Tirwhit,  Robert  Di- 
mock, Robert  Conftable,  and  John  Conftable,  Edward  Derby,  Thomas    Burgh,  'Robert  Tirwhit,  Nu- 
man  Markenfisld,  Henry  Gafcoign,  and  John  Ridley,  their  Heirs  and  Afligns  to  the  Ufc  of  the  afore- 
faid George  Tailbois  and  the  aforefaid  Elizabeth  Tailbois  then  his  Wife,  and- the  Heirs  of  their  Bo- 
dies between  them  lawfully  begotten,  and  for  Default  of  fuch  IfTue  of  the  Bodies  of  the  fame  George 
and  Elizabeth  lawfully  begotten,  then  to  the  Ufe  and  Behoof  of  the  aforefaid  George  Tailbois,  and 
the  Heirs  of  the  Body  of  the  fame  George  lawfully  begotten  :  And  for  Default  of  fuch  Iffue  of  the 
Body  of  the  fame  George,  to  the  Ufe  and  Behoof  of  the  right  Heirs  of  the  aforefaid  George  for 
ever.     By  Virtue  of  which  Feoffment,  they  the  fame  Bifhop  of  Winchefter,  Bifhop  of  Lincoln., 
Thomas  Wolfey,  William,  Robert  Dimock,  Robert  Conftable,  John  Conftable,  Edward,  Thomas  Burgh, 
Robert  Tirwhit,  Numan,  Henry,  and  John  Ridley  were  feized  of  the  aforefaid  Manor  with  the  Ap- 
purtenances whereof,  &c.  in  their  Demefn  as  of  Fee,  to  the  Ufe  and  Behoof  aforefaid.     And  the 
fame  Bifhop  of  Winchefter,  Bifhop  of  Lincoln,  Thomas  Wolfey,  William,  Robert  Dimock,  Robert 
Conftable,  John  Conftable,  Edward,  Thomas  Burgh,  Robert  Tirwhit,  Numan,  Henry,  and  John  Rid- 
ley being  fo  feized  of  the  Manor  aforefaid  with  the  Appurtenances  whereof,  &c,  to  the  fame  Ufes, 
the  aforefaid  Bifhop  of  Winchefter,  Bifhop  of  Lincoln,  Thomas  Wolfey,  William  Tirwhit,  Robert 
Dimock,  Robert  Conftable,  John  Conftable,  Edward  Derby,  and  John  Ridley  died.     And  the  afore- 
faid Thomas  Burgh,  Robert  Tirwhit,  Numan  Markenjield,  and  Henry  Gafcoign  furvived  them,  and 
held  themfelves  in    the  fame  Manor   with  the  Appurtenances   whereof,  &c.  and  were  feized 
thereof  in  their  Demefn  as  of  Fee  to  the  fame  Ufes  by  Right  of  Survivorship,  &c.  at  and, until 
the  fourth  Day  of  February  in  the  twenty-feventh  Year  of  the  Reign  of  the  faid  late.  Lord  the  King  ; 
on  which  Day,  by  Statute,  &c.  the  aforefaid  George  Tailbois  and  Elizabeth  his  Wife  were  feized 
of  the  fame  Manor  with  the  Appurtenances  whereof,  &c.  in  their  Demefn .  as  of  Fee  Tail,  to 
wit,  to  them   and  to  the  Heirs  of  .their  Bodies  between  them  lawfully  begotten;  and  the  faid 
George  and  Elizabeth  being  fo  feized  thereof,  the  fame  George  afterwards  and  before  the  aforefaid 
Time  when,  i£c.  at  Golthough  aforefaid  of  fuch  Eftate  of  and  in  the  Manor  aforefaid  with  the 
Appurtenances  whereof,  Z£c.  died  feized.     And  the  aforefaid  Elizabeth  Tailbois  furvived  the  faid 
George,  and   held  herfelf  in  the  fame    Manor  with  the  Appurtenances  whereof,    &c.  and  was 
thereof  fole  feized  in  her  Demefn  as  of  Fee  Tail  in  Manner  and  Form  aforefaid  by  Right  of  Sur- 
vivorfhip, £s?f.     And  the  aforefaid  Thomas  Wimbifh  and  Elizabeth  his  Wile  claiming  the  Manor  colour, 
aforefaid  with  the  Appurtenances  whereof,  £tV.  by  Colour  of  a  certain  Deed  of  Demife  thereof 
made  to  them  for  Term  of  their  Lives  by  the  aforefaid  George  long  before  the  aforefaid  Feoffment 
by  the  fame   George  to  the  aforefaid  Bifhop  of  Winchefter,  Bifhop  of  Lincoln,  Thomas   Wolfey, 
William,  Robert  Dimock,    Robert  Conftable,  John  Conftable,  Edward,  Tfomas  Burgh,  Robert  Tir- 
whit, Numan,  Henry,  and  John  Ridley  of  the  Manor  aforefiid  with  the  Appurtenances  whereof, 
&c.  in  Form  aforefaid  made,  where  nothing  of  the  faid  Manor  with  the  Appurtenances  whereof 
&c'.  ever  paffed  by  that  Deed  into  the  Pofieffion  of  the  faid  Thomas  Wimbifh  and  Elizabeth  his 
Wife,  entered  into  the  Manor  aforefaid  with  the  Appurtenances   whereof,  &c.  before  the  afore- 
faid Time  when,  &c.  upon  which  Poffeffion  thereof  of  the  faid  Thomas  Wimbifh  and  Elizabeth  his 
Wife,  the  fame  Elizabeth  Tailbois  afterwards,  to  wit,  the  fame  Time  when,  C5V.  into  the  Manor 
aforefaid  with  the  Appurtenances  whereof,  &c.  re-entered,  and  the  Clofe  aforefaid  broke,  and 
the  Grafs  aforefaid  in  the  aforefaid  40  Acres  of  Meadow,  and  206  Acres  of  Pafture  then  grow- 
ing, with  the  Cattle  aforefaid  eat  up,  tread  down,  and  deftroyed,  as  it  was  lawful  for  her  to  do. 
And  this  fhe  is   ready  to  verify,  wherefore  flie  prays  Judgment  if  the  aforefaid  Thomas   Wimbifh 
and  Elizabeth  his  Wife  their  Action  aforefaid  againft  her  ought  to  have,  &c. 

And  the  aforefaid  Thomas  Wimbifh  and  Elizabeth  his  Wifej  fay,  that  for  any  Thing  before  al- Replication, 
ledged,  they  ought  not  to  be  precluded  from  having  their  Action  aforefaid,  becaufe  they  fay  that 
well  and  true  it  is,  that  the  aforefaid  George  Tailbois  Grandfather  of  the  aforefaid  Elizabeth, mow 
Wife  of  the  faid  Thomas  Wimbifh  was  feized  of  the  Manor  aforefaid  with  the  Appurtenances  where- 
of, &c:  in  his  Demefn  as  of  Fee.  And  being  fo  feized  thereof,  he  the  aforefaid  18th  Day  ©f 
January,  in  the  fourth  Year  of  the  Reign  of  the  faid  late  Lord  the  King  abovefaid,  at  Golthough 
aforefaid,  by  his  Deed  indented  aforefaid  gave,  granted,^  and  confirmed  to  the  aforefaid  Richard 
Bifhop  of  Winchefter,  William  Bifhop  of  Lincoln,  Thomas  Wolfey,  William  Tirwhit,  Robert  Di- 
mock, Robert.  Conftable,  John  Conftable,  Edward  Derby,  Thomas  Burgh,  Robert  Tirwhit,  Numan 
4  Markenjield, 
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Markenfield,  Henry,  and  John  Ridley  the  aforefaid  Manor  of  Golthough  with  the  Appurtenances 
whereof,  (3c.  amongft  other  Things,  to  have  and  to  hold  the  faid  Manor  with  the  Appurtenan- 
ces whereof,  13 c.  to  the  aforefaid  Richard  Bifhop  of  Winchefter,  William  Bifhop  of  Lincoln,  'Thomas 
Wolfey,  William  Tirwhit,  Robert  Dimock,  Robert  Conftable,  John  Conftable,  Edward  Derby,  "Thomas 
Burgh,  Robert  Tirwhit,  Numan,  Henry,  and  John  Ridley,  their  Heirs  and  Affigns  to  the  Ufe  of 
the  aforefaid  George  TaJbois  and  the  aforefaid  Elizabeth  then  Wife  of  the  fame  George,  and  the 
Heirs  of  their  Bodies  between  thera  lawfully  begotten,  and  for  Default  of  fuch  IfTue  of  the  Bodies 
of  the  fame  George  and  Elizabeth  lawfully  begotten,  then  to  the  Ufe  and  Behoof  of  the  aforefaid 
George  Tailbois  and  the  Heirs  of  the  Body  of  the  fame  George  lawfully  begotten,  and  for  Default 
of  fuch  IfTue  of  the  Body  of  the  fame  George,  to  the  Ufe  and  Behoof  of  the  right  Heirs  of  the 
aforefaid  George  for  ever.     By  Virtue  of  which  Feoffment,  the  fame  Bifhop  of  Winchefter,  Bifhop 
of  Lincoln,  Thomas  Wolfey,  William,  Robert  Dimock,  Robert  Conftable,  John  Cohftable,  Edward, 
Thomas  Burgh,  Robert  Tirwhit,  Numan,  Henry,  and  John  Ridley  were  feized  in  the  aforefaid  Ma- 
nor with  the  Appurtenances  whereof,  (3t.  in  their  Demefn  as  of  Fee  to  the  Ufe  and  Behoof  of 
the  faid  George  and  Elizabeth  his  Wife,  and  the  Heirs  of  their  Bodies  between  them  lawfully  be- 
gotten, and  for  Default  of  fuch  IfTue  of  the  Bodies  of  the  fame  George  and  Elizabeth  lawfully  be- 
gotten, then  to  the  Ufe  and  Behoof  of  the  aforefaid  George  Tailbois,  and  the  Heirs  of  the  Body 
of  the  fame  George  lawfully  begotten,  and  for  Default  of  fuch  IfTue  of  the  Body  of  fame  George, 
to  the  Ufe  of  the  right  Heirs  or  the  aforefaid  George  for  ever.     And  the  aforefaid  Bifhop  of  Win- 
chefter,  Bifhop  of  Lincoln,  Thomas  Wolfey,  William,  Robert  Dimock,  Robert  Conslable,  John  Conslable, 
Edward,  Thomas  Burgh,  Robert  Tirwhit,  Numan,  Henry,  and  John  Ridley,  being  fo  feized  of  the 
Manor  aforefaid  with  the  Appurtenances  whereof,  (3c.  to  the  fame  Ufes,  the  aforefaid  Richard 
Bifhop  of  Winchester,  William  Bifhop  of  Lincoln,  Thomas  Wolfey,  William  Tirwhit,  Robert  Dimock, 
Robert  Conslable,  John  Conslable,  Edward  Derby,  and  John  Ridley  died.     And  the  aforefaid  Thomas 
Burgh,  Robert  Tirwhit,  Numan  Markenfield,  and  Henry  Gafcoign  furvived  them,  and  held  them- 
felves  in  the  fame  Manor  with  the  Appurtenances  whereof,  (3c.  and  were  thereof  feized  in  their 
Demefn  as  of  Fee  to  the  fame  Ufes  by  Right  of  Survivorship,  (3c.  at  and  until  the  aforefaid  fourth 
Day  of  February  in  the  twenty-feventh  Year  of  the  faid  late  Lord  the  King  abovefaid,  on  which 
Day  the  aforefaid  George  Tailbois  and  Elizabeth  then  his  Wife  were  feized  of  the  fame  Manor  with 
the  Appurtenances  whereof,  (3c.  in  their  Demefn  as  of  Fee  Tail  to  them  and  the  Heirs  of  their 
Bodies  between  them  lawfully  begotten,  as  is  aforefaid.     And  the  faid  George  and  Elizabeth  his 
Wife  being  fo  feized  thereof,  the  fame  George  afterwards,  and  before  the  aforefaid  Time  when,  (3c. 
at  Golthough  aforefaid,  of  fuch  his  Eftate  of  and  in  the  aforefaid  Manor  with  the  Appurtenances 
whereof,    (3c.  died  feized,    and    the  aforefaid   Elizabeth  Tailbois  now   Defendant  furvived  the 
faid  George,  and  held  herfelf  in  the  fame  Manor  with  the  Appurtenances  whereof,  (3c.  and  was 
thereof  fole  feized  in  her  Demefn  as  of  Fee  Tail  (as  is  aforefaid)  by  Right  of  Survivorship.    And 
the  aforefaid  Elizabeth  Tailbois  being  fo  feized  of  the  Manor  aforefaid  with  the  Appurtenances  where- 
of, (3c.  one  William  Tailbois  Clerk  the  fifth  Day  of  July  in  the  thirty-third  Year  of  the  Reign  of 
the  faid  late  Lord  the  King,  fued  forth  of  the  Court  of  Chancery  of  the  faid  late  Lord  the  King, 
(the  fame  Chancery  then  being  at  Weslminfter  in  the  County  of  Middlefex)  a  certain  Writ  original 
of  the  faid  late  Lord  the  King  in  Form  of  a  Gift  in  Defcender  againft  the  fame  Elizabeth  Tailbois 
now  Defendant,  by  the  Name  of  Elizabeth  Tailbois  Widow,  concerning  the  aforefaid  Manor  of 
Golthough  with  the  Appurtenances  whereof,  (3c.  directed  to  the  then  Sheriff  of  Lincoln,  by  which 
faid  Writ  the  fame  late  Lord  the  King  commanded  the  fame  then  Sheriff  of  Lincoln  to  command 
the  fame  EVzabeth  Tailbois,  that  juftly  and  without  Delay  (he  fhould  render  to  the  aforefaid  Wil- 
liam Tailbois  the  aforefaid  Manor  with  the  Appurtenances,  which  John  Tailbois  of  Stalingburgb, 
John  Fulmerky,  John  Turney,  Henry  Morley,  and  Lawrence  Moine  gave  to  Walter  Tailbois  Efquire, 
and  Alice  his  Wife,  and  to  the  Heirs  Males  of  the  faid  Walter  of  the  Body  of  Alice  begotten,  and 
which  after  the  Death  of  the  aforefaid  Walter  and  Alice,  and  William  Son  and  Heir  of  the  fame 
Walter  and  Alice,  and  Robert  Son  and  Heir  of  the  fame  William,  and  George  Son  and  Heir  of  the 
fame  Robert,  and  Gilbert  Son  and  Heir  of  the  fame  George  the  Son  of  Robert,  and  George  Son  and 
Heir  of  the  fame  Gilbert,  and  Robert  Brother  and  Heir  of  the  fame  George  the  Son  of  Gilbert,  ought 
to  defcend,  according  to  the  Form  of  the  Gift  aforefaid,  to  the  aforefaid  William  Brother  of  the 
aforefaid  Gilbert  the  Son  of  George  the  Son  of  Robert,  and  Coufin  and  Heir  Male  of  the  faid  Robert 
Brother  of  the  faid  George  the  Son  of  Gilbert,  as  he  faid :  And  unlefs  Ihe  fhould  do  this,  and  the 
aforefaid  William  Tailbois  fhould  make  him  the  then  Sheriff  fecure  of  profecuting  his  Claim,  that 
the  fame  then  Sheriff  fhould  fummon  by  good  Summoners  the  aforefaid  Elizabeth,  that  fhe  might 
be  before  the  Juftices  of  the  faid  late  Lord  the  King  at  Weslminsler  from  the  Day  of  St.  Michael 
in  fifteen  Days  then  next  coming,  tofhew  wherefore  fhe  did  not  do  it.     And  that  he  fhould  have 
then  there  the  Summoners  and  that  Writ.     At  which  faid  fifteen  Days  of  St.  Michael,  before  John 
Baldwin  Knight  and   his  Companions  then  Juftices  of  the  faid  late  King  of  the  Bench  at  Wesl- 
minsler aforefaid,  came  as  well  the  aforefaid  William  Tailbois  by  George  Pullen  his  Aforney,  as  the 
aforefaid  Elizabeth  Tailbois  by  Edward  Bohun  her  Attorney,  and  Robert  Tirwhit  Efquire  then  She- 
riff of  the  County  aforefaid  returned  the  Writ  aforefaid  to  him  in  Form  aforefaid  directed  in  e- 
very  Thing  ferved  and  executed,  to  wit,  that  the  aforefaid  William  Tailbois  had  found  to  the  fame 
then  Sheriff  Pledges  of  profecuting  that  Writ,  to  wit,  John  Doe  and  Richard  Roe:  And  that  the 
aforefaid  Elizabeth  Tailbois  was  fummoned  by  Richard  Fen  and  Henry  Den.     Whereupon  the  afore- 
faid William  Tailbois  Clerk  declaring  againft  the  aforefaid  Elizabeth  Tailbois  late  Wife  of  the  afore- 
faid George  the  Grandfather,  upon  the  Writ  aforefaid  by  the  aforefaid  George  Pullen  his  Attorney, 
demanded  againft  the  fame  Elizabeth  the  aforefaid  Manor  of  Golthough  with  the  Appurtenan- 
ces,   which    John    Tailbois    of  Stalingburgh,    John   Fulmerley,    John    Turney,    Henry  Morley,  and 
Lawrence  Moigne    gave    to   Walter   Tailbois   Efquire   and  Alice    his  Wife,    and    to   the    Heirs 
Males  of  the   faid    Walter   of  the  Body    of  the    faid    Alice  begotten,    and    which  after  the 
Death    of    the    aforefaid    Walter    and    Alice,     and    Wiliam    Son    and    Heir   of   the    fame 
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Walter  and  Alice,  and  Robert  Son  and  Heir  of  the  fame  William-,  and  George  Son  and  Heir  of  the 
fame  Robert,    and  Gilbert  Son  and  Heir  of  the  fame  George  the  Son  of  Robert,  and  George  Son 
and  He.r  of  the  fame  Gilbert,  and  Robert  Brother  and  Heir  of  the  fame  George,  the  Son  of  Gilbert^ 
ought  to  defcend*  according  to  the  Form  of  the  Gift  aforefaid*  to  the  aforefaid  William  Brother 
of  the  aforefaid  Kiilbert  the  Son  of  George  the  Son  of  Robert.,  and  Coufin  and   Heir  Male  of 
the  laid  Robert  the  Brother  cr  the  faid  George  the  Son  of  Gilbert^  &V:     And  whereupon  he  faid* 
that  the  aforefaid  JohnTailbvis,  John  Fulnier ley,  John  Turney*,  Henry  and  Laurence  gave  the  Ma- 
nor aforefaid  with  the  Appurtenances  to  the  aforefaid  Walter  and  Alice,  and  to  the  Heirs  Males 
of  the  fiid  Walter  of  the  Body  of  the  faid  Alice  begotten    in  Form  aforefaid,  by  which  Gift 
they  the  fame  Walter  and  Alice  were  thereof  feized  in  their  Demefn  as  of  Fee  and  Right*  by 
Form,  &c.  in  Time  of  Peace,  in  the  Time  of  the  Lord  Henry  late  King  of  England  the,  Sixth 
from  the  Conqueft,  taking  thereof  Explees  to  the  Value*  &c.     And  from  the  faid  Walter  and 
Alice  the  Right  defcended  by  Form,  &c.  to  one  William  as  Son  and  Heir,   &c.     And  from 
that  William  the  Right  defcended  by  Form,  t£c.  to  one  Robert  as  Son  and  Heir,  &c.     And  from 
that  Robert  the  Right  defcended  by  Form*  &rV.  to  one  George  as  Son  and  Heir*  tsV.     And  from 
that  George  the  Right  defcended  by  Form,  &c.  to  one  Gilbert  as  Son  and  Heir,  &«r.     And  from 
that  Gilbert  the  Right  defcended  by  Form,  &;  to  one  George  as  Son  and  Heir,  &c.     And  from 
that  George  the  Son  of  Gilbert,  becaufe  he  died  without  Heir  Male  of  his  Body  begotten,  the 
Right  defcended  by  Form,  &c.  to  one  Robert  as  Brother  and  Heir,  &c.     And  from   that  Ro- 
bert the  Brother  of  George  the  Son  of  Gilbert,  becaufe  he  died  without  Heir  Male  of  his  Body 
begotten,  the  Right  defcended  by  Form,  &c.  to  that  William  who  then  demanded  as  Brother 
and  Heir,  &c.     And  that  after  the  Death,  We.    And  thereupon  he  brought  Suit*  csV.     And  the 
aforefaid  Elizabeth  by  Edward  Bohun  her  Attorney  then  came  and  defended  her  Right,  when*  &c. 
and  faid  that  fhe  could  not  deny  the  aforefaid  Action  of  the  aforefaid  William  then  Demandant^ 
nor  could  fay  but  the  Manor  aforefaid  with  the  Appurtenances  was  the  Right  of  the  faid  Wil- 
liam then  Demandant*  nor  could  fay  but  the  aforefaid  John  Tailbois^  John  Fulmerley,  John  Tur^ 
ney,   Henry  Morley,  and  Laurence  Moign  gave  the  faid  Manor  with  the  Appurtenances  to  the  afore- 
faid Waler  and  Alice,  and  to  the  Heirs  Males  of  the  faid  Walter  of  the  Body  of  the  faid  Alice  be- 
gotten* as  the  aforelaid  William  then  Demandant  by  his  Writ  and  Declaration  aforefaid  above  fup- 
pofed.    And  becaufe  the  Juftices  of  the  Bench  aforefaid  would  then  advife  of  and  upon  the  Prerhiffes 
before  they  gave  Judgment  thereon*  Day  was  given  as  well  to  the  aforefaid  Walter  then  De- 
mandant, as   to  the  aforefaid  Elizabeth  then  Tenant,  before  the  aforefaid  Juftices  of  the  Bench 
here  at  Wefiminfier^  on  the   Otlave  of  St.  Hillary  then  next  coming,  to  hear  their  Judgment 
thereon,  becaufe  the  fame  juftices  thereof  then*  &d     At  which  faid  Ottave  of  St.  Hillary  before 
the   aforefaid  John  Baldwin  and  his  Companions  Juftices  of  the  faid  late  Lord  the  King  then 
of  the  Bench  at  Wefiminfier  aforefaidj   came  as  well  the  aforefaid  William  Tailbois  the  Demandant* 
as  the  aforefaid  Elizabeth  Tailbois  then  Tenant  by  their  Attornies  aforefaid,  whereupon  the  Pre- 
miffes  being  feen  and  by  the  fame  Juftices  more  fully  underftoodj  it  was  confidered  in  the  fame 
Court  of  the  faid  late  Lord  the  King  of  the  Bench  aforefaid  at  Wejlminfter  aforefaid,  that  the 
aforefaid  William  Tailbois  then  Demandant  fhould  recover  his  SeMri  againft  the  aforefaid  Eliza- 
beth of  the  Manor  aforefaid  with  the  Appurtenances.     And  that  the  faid  Elizabeth  fhould  be  ,  .,. 
nothing  in  Mercy,  a  becaufe   fhe  Came  the  firft  Day  by  Summons*  Ma  as  by  the  Record  of  e«U."k$a- 
the  Recovery  aforefaid  here  remaining  in  Court  more  fully  appears.     And  further  the  aforefaid  mei-cement  16. 
Thomas  Wimbijh  and  Elizabeth  his  Wife  by  protefting  that  the  aforefaid  William  Tailbois  was  not  J^l'.^C^' 
Coufin  and  Heir  Male  of  the  aforefaid  Walter  Tailbois  Efquire  of  the  Body  of  the  aforefaid  Alice  lew's  c!  29 
his  Wife  begotten,  for  Plea  further  fay,  that  the  Recovery  aforefaid  of  the  Manor  aforefaid  ftfjff,  f,br' 
with    the    Appurtenances  whereof,    &c.  in   Manner  and  Form  aforefaid,  Was  had   by  Covin  c°»  L>«-  **6. 
between    the  aforefaid  William  Tailbois  and  the  faid  Elizabeth  Tailbois  now  Defendant,  without  sico.lfi/tfJ 
the  Confent  or  Aflent  of  them  the  faid  Thomas  Witnbijh  and  Elizabeth  his  Wife  or  either  of  them. 
And  moreover  the  aforefaid  Thomas  Wimbijh  and  Elizabeth  his  Wife  fay^  that  fhe  the  fame  Elizabeth 
now  WTife  of  the  aforefaid  Thomas  Wimbijhi  at  the  Time  of  obtaining  the  Writ  original  aforefaid 
of  the  aforefaid  William  Tailbois  to  wit,  the  aforefaid  Jiftb  Day  of  July  in  the  thirty-third  Year 
of  the  Reign  of  the  faid  late  Lord  the  King  abovefaid,  and  at  the  Time  of  the  Judgment  afore- 
faid given  upon  the  fame  Writ,  was  the  Perfon  to  whom  the  Intereft  and  Title  of  the  Manor 
aforefaid  with  the  Appurtenances  whereof,  &c.  belongs  after  the  Deceafe  of  the  aforefaid  Eli- 
zabeth Tailbois  Widow.     By  Reafon  of  which  Premiffes  the  aforefaid  Thomas  Wimbijh  and  Eli- 
zabeth his  Wi'e,  as  in  Right  of  the  faid  Elizabeth,  by  virtue  of  a  certain  Statute  made  at  a  Par- 
liament of  the  Lord  Henry  the  Seventh  late  King  of  England,  in  the  eleventh  Year  of  his  Reign^ 
before  the  aforefaid  Time  when,  &c.  entered  into  the  Manor  aforefaid  with  the  Appurtenances 
whereof,  &c.  And  were  thereof  feized  in  their  Demefn  as  of  Fee-Tail  in  Right  of  the  fame  Eli- 
zabeth, to   wit,  to  them  and    to  the  Heirs  of  the  Body  of  the  fame  Elizabeth  lawfully  be- 
gotten, until  the  Aforefaid  Elizabeth  Tailbois  Widow  the  aforefaid  third  Day  of  Augujl^  in  the 
thirty-Jixtb  Year  of  the  Reign  of  the  faid  late  Lord  the  King  Henry  the  Eighth  abovefaid,   with 
Force  and   Arms  the  Clofe  of  them  the  faid  Thomas  Wimbijh  and  Elizabeth  his  Wife  at  GoUhough 
aforefaid  brcke,  and  their  Grafs  to  the  Value  &c.  there  lately  growing  with  the  Cattle  afore- 
faid eat  up,  tread  down,  and  deftroyed,  againft  the  Peace  of  the  faid  late  Lord  the  King  Henry  the 
Eighth,  and  againft  the  Peace  of  the  faid  Lord  the  King  now*  as  they  above  complain  againft 
her.      And  this,  &c.  wherefore  for  that  the  aforefaid  Elizabeth  Tailbois  Widow  the  Trefpafs 
aforefaid  done  in  the  aforefaid  40  Acres   of  Meadow*  and  206  Acres   of  Pafture  with  the  Ap- 
purtenances above  acknowledges*  they  the  fame  Thomas  Wimbijh  and  Elizabeth  his  Wife   pray 
Judgment,  and  their  Damages  by  Reafon  Of  the  faid  Trefpafs  to  be  adjudged  tO  them3-  &e. 
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beftndantde-  And  fcke  aforefaid  Elizabeth  Tailbois  fays,  that  the  aforefaid  Plea  of  the  aforefaid  Thomas 
Wimbijh  and  Elizabeth  his  Wife  in  Manner  and  Form  above  in  replying  pleaded  is  inefficient 
in  Law  -for  the  aforefaid  Thomas  Wimbijh  and  Elizabeth  his  Wife  to  have  and  maintain  their  Ac- 
tion aforefaid  againft  her  the  faid  Elizabeth  Tailbois,  and  that  (he  has  no  Neceffity,  nor  is  by  the 
Law  of  the  Land  bound  to  anfwer  the  Replication  aforefaid  in  Manner  and  Form  aforefaid. 
pleaded :  And  this  (he  is  ready  to  verify.  Wherefore  for  Want  of  a  fufficient  Replication  in 
this  Behalf,  the  fame  Elizabeth  prays  Judgment*  and  that  the  aforefaid  Thomas  Wimbijlo  and  Eli- 
zabeth his  Wife  may  be  precluded  from  having  their  Action  aforefaid  againft  the  fame  Eliza- 
beth Tailbois. 

jainder.  And  the  afbrefaid  Thomas  Wimbijh  and  Elizabeth  his  Wife  for  that  they  have  above  in  reply- 

ing alledged  frtfficient  Matter  in  Law  to  have  and  maintain  their  Attion  aforefaid  againft  the 
aforefaid  Elizabeth  Tailbois,  which  they  are  ready  to  verify*  which  faid  Matter  the  aforefaid 
Elizabeth  Tailbois  doth  not  deny,  nor  thereunto  in  any  wife  anfwer,  but  the  faid  Averment 
wholly  refufes  to  admit,  pray  Judgment,  and  their  Damages  by  Reafon  of  the  faid  Trefpafs  to 

Continuance.  De  adjudged  to  them,  Me.  And  becaufe  the  Juftices  here  will  advife  of  and  upon  the  Pre- 
miffes  before  they  give  Judgment  thereon,  Day  is  given  to  the  Parties  aforefaid  here  until  the 
Octave  of  St.  Michael,  to  hear  their  Judgment  thereon,  becaufe  the  Juftices  here  thereof  not 
yet,  &?a 
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Memorandum,  before  my  coming  to  the  City  this  Term  Morgan  and  Brook  Serjeants  had  argued. 

Cook  Serjeant  recited  the  Cafe  briefly  in  this  Manner.  You,  my  Lords,  have  well  under- 
4;  £m.  6s  '  flood  how  that  Thomas  Wimbijh  and  Elizabeth  his  Wife  have  fued  an  Action  of  Trefpafs  againft 
f'eTlJg*jg  ™  Elizabeth  Tailbois  for  a  Trefpafs  done  in  Land;  And  the  Defendant  faith  that  long  before  the 
thereto  the ufe  Trefpafs  fuppofed  one  George  Tailbois  Knight  Grandfather  of  the  Wife  of  the  Plaintiff,  whofe 
hi  We'fns"!  ^e'r  *^e  'S'  was  ^'lzt(^  °f  tne  Place  where,  &c.  in  his  Derriefn  as  of  Fee*  and  being  fo  feized 
tiai  Tail;  and  has  he,  by  his  Deed  (hewn  forth*  thereof  infeoffed  the  Bifhop  of  Winchejler  and  others  in  Fee,  to  the 
k^fal  TndT  ^e  of  tne  *"a^  George  Tailbois  and  of  the  faid  Elizabeth  Tailbois  then  being  his  Wife,  and  the 
JiisWifeVurvives.  Heirs  of  their  two  Bodies  begotten,  arid  for  Default  of  fuch  Iffue*  to  the  Ufe  of  the  faid  George 
m^titoKtr.  Tailbois  in  general  Tail*  by  Force  whereof  the  faid  Bifhop  and  others  his  Co-Feoffees  were  feized 
and  dies,  and  *f- in  Fee  to  the  Ufes  aforefaid;  and  fhe  (hews  in  Particular  that  fome  of  the  Feoffees  died*  and 
Co^nrof^histne  others  furvived  them,  and  were  feized  in  Fee  to  the  Ufes  aforefaid  until  the  Statute  of  27; 
Mother,  brings  Hen.  8.  of  "Ufes  was  made,  by  Force  of  which  the  faid  George  Tailbois  and  Elizabeth  his  Wife 
DefceTdef againft  wgre  feized*  of  the  faid  Land  in  their  Demefn  as  of  Fee  Tail,  and  being  fo  feized,  the  faid  George1 
his  Mother,  and  Tailbois  died,  and  the  faid  Elizabeth  his  Wife  now  Defendant  furvived  him,  and  was  thereof  fole 
fcaDa"rand^  ^ized  in  her  Demefn  as  of  Fee  Tail  by  Right  of  Survivbrfhip ;  and  fhe  gives  Colour  to  the 
recovers 'by  ment  Plaintiffs,  and  fo  juftifies.  Arid  the  Plaintiffs  by  their  Replication  fay*  that  well  and  true  it  isj 
SfjfeSf  hf" that  the  aforefaid  George  Tailbois  Grandfather  of  the  faid  Elizabeth  the  Plaintiff  was  feized  of  the 
wife  Heir  to  g.  faid  Land  in  Fee,  and  thereof  infeoffed  the  faid  Bifhop  and  the  others  to  the  Ufes  aforefaid  in 
Virtu" ofthesu-  rnanner  and  form  aforefaid,  arid  that  fome  of  the  faid  Feoffees  died*  and  that  the  Survivors  were 
tuteofii.  h.  7.  feized  to  the  Ufes  aforefaid  until  the  Statute  of  27.  Hen.  8.  was  made,  in  manner  and  form  as 
En^^dj^ged6  is  alledged.  And  further  they  fay,  that  after  the  Death  of  the  faid  George  Tailbois,  one  Wil- 
lawfui  by  the  nam  tailbois  brought  a  Formedon  in  Defeeridef  for  the  faid  Land  againft  the  faid  Elizabeth  now 
which^Mhat Defendant,  and  recovered  at  the  firft  Day  by  nient  dedire^  and  that  the  Feme  Tenant  was 
the  Recovery  is  not  amerced  becaufe  fhe  came  the  firft  Day ;  and  the  faid  Plaintiffs  by  Proteftation  fay,, 
no!  necTfliry'to8  that  the  faid  William  Tailbois  was  not  Coufin  and  Heir  in  Tail  to  the  aforefaid  Donees  fuppofed 
%,  that  the  Re- f^  nis  pdrmedin,  and  for  Plea  further  fay,  that  the  faid  Recovery  was  by  Covin  had  be- 
c°I5f  for'intr-  tween  the  faid  William  Tailbois  and  the  faid  Elizabeth  Tailbois  now  Defendant,  without  the  Affent 
S^tMinc  or  Confent  of  the  faid  Plaintiffs,  or  either  of  them.  And  further  they  fay*  that  the  Wife  of  the 
ver  bV executed:  Plaintiff,  at  the  Time  of  the  faid  Formedon  purchafed,  and  of  the  Judgment  given,  was  the  fame 
fciravemdihat  Per*on  to  whorn  the  Intereft  and  Title  of  the  faid  Land  belongs  after  the  Deceafe  of  the  faid 
ihe'was'the  fame  Elizabeth  Tailbois ;  by  R.eafon  of  which  Premiffes  the  faid  Plaintiffs  as  in  Right  of  the  faid  Wife 
fherf  Relti0 m  o{r  tne  -Plaintiff,  by  virtue  of  a  certain  Ad  of  Parliament  made  in  the  eleventh  Ifear  of  the  Reigrt 
belonged,  and  of  King  Henry  the  Seventh,  entered  into  the  faid  Land,  and  thereof  were  feized  in  their  Demefn 
SI  T  t  h™  as  of  Fee  Tail   in   Right  of  the  faid  Wife  of  the  Plaintiff*  viz.  to  them  and  to  the  Heirs  of 

now  1  tic  W3S  nc  1  r  q  ^_^      #       a  j-v*   t  •  1        *         ■■— *.    **        *  « 

io  it,  and  yet  the  Body  of  the  faid  Wife  of  the  Plaintiff  begotten,  until  the  Defendant  entered,  and  did  the" 

Jfliiijtat  Trefpafs ;  and  Upon  this  the  Defendant  has  demurred  in  Judgment.     Arid  it  feems  to  me  that 

all  agreed  that  the  Plaintiffs  (hall  be  barred,  for  the  Replication  is  not  good,  for  divers  Caufes.     One  Caufe 

byWcoawn,c°Iot- is*  becaufe  the  Plaintiffs  in  the  Replication  have  not  (hewn  certainly  how  the  Wife  of  the  Plain- 

withftanding  it  tjff  js  Heir  to  the  Tail,  but  have  averred  generally  that  the  Wife  of  the  Plaintiff  is  the  fame 

TitieTTnd"  tho'  Perfon,  to  whorri  the  Intereft  and  Title,  after  the  Death  of  the  Defendant,  belongs ;    and  this 

thecIufeofCo-is  not  good.     For  the  Statute  of  11.  H.  7=  tap.  20.  faith,  that  upon  a  Recovery  by  Covin,  it 

a>ewn*Syet  m\i.  Jbatt  be  lawful  for  the  Perfon,  to  whom  the  Intereft,  Title,  or  Inheritance  after  the  Death  of  fuch 

|.  c.  32.  h.  8.  women  belongs,  to  enter  into  the  fame  Tenements^     And  then  fuch  Perfon  as  will  enter  for  fuch  Caufe, 

jea°b.  UoVn"  bright  to  fhew  certainly  how  the  Title  or  Inheritance,  after  the  Death  ot  the  Woman,  belongs  to 

c.  §  182.  vin.  n-im.  ancj  f0  oUght  the  Wife  of  the  Plaintiff  here,  as  to  fay,  that  fhe  was  the  Daughter  of   A. 

tart'j!pi.i!'n   Son  and  Heir  of   the  aforefaid  George  Tailbois  and  Elizabeth  his  Wife,  begotten  of  their  Bodies, 

and  upon  this  Iffrie  might  arife,  as  that  A.  v/as  a  Baftard,  or  upon  fuch  like  Matter;  but  here 

it  altogether  wants  Certainty.      And  fherefore  we  may  fee  that  where  fuch  Statutes  generally 

give  an  Entry  to  one,  who  fhall  be  in  fuch  Degree,  yet  if  he  will  take  Advantage  thereof,  he 

(hall  not  fhew  generally  that  he  is  the  fame  Perfon,  but  he  ought  to  fhew  how.     As  the  Statute 

of  6.  R.  2.  cap.  6.  ordains,  that  if  a  Woman  ravifhed  affent  to  the  Ravifher,  the  next  of  Blood 

6f  thofe  Ravijhers,  and  of  them  that  be  ravi(hed>  to  whom  the  Inheritance  ought  to  defend,  remain", 

or 
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or  fall  after  the   Death  of  the  Rdftijhet,  or  bf  h&'r  that  is  fo  Yabifhed,  Jhall  have  Title  immedit 
■ately,  that   is  to  Jay,  'after  the  Rape,  to  enter  upon  the  Ravijhert  or  her  that  is  ravijhed :  And 
yet  there,  if  one  in  the  Remainder,  being  next  of  Blood  to  whom,  &V.  will  enter  upon  a  Woman 
Tenant  in  Tail  for  fuch  confent  to  the  Ravifher,  a  he  ought  to  fhew  certainly  how  he  is  next  of 
Blood,  as  it   is  held  in  the  Aflize  brought  by  Babington  in  5.  Ed.  4.  and  it  is  hot  fufficient  to  6.Tpj.s'24.d'Fitr- 
aver  that  he  is  next  of  Blood,  without  fhewihg  fpecially  how*  notwithstanding  the  Statute  is  ge-  Af^e  n-  Bro. 
neral.     And  fo  the  Statute  of  WeJlminfteY  2.  cap.  3.  which  gives  Receit  upon  Default  of  Tenant  D°n™lV?Poftro° 
for  Life*  faith,  that  upon   Default  of  Tenant  for  Life  they  unto  whom  the  Reverjion  belongs  Jhall  s6- Per  Moun- 
be  admitted  if  they  tome  before  Judgment,  there  upon  Default  of  Tenant  for  Life  if  one  prays  '"s'"'    ■     • 
to  be   received*  and  (hews  that   he  is  in  the  Reverfion*  this  is  not  fufficient,  b  but  he  ought  ^°L5;f*  *?% 
to  fhew  how  he  came  to  the  Reverfion*  as  to  fay,  that  he  leafed  the  Land  to  the  Tenant  for  Life, 
or  that  fuch  an  one-,  who  leafed  the  Land;  granted  the  Reverfion  to  him,  and  the  Tenant  at- 
torned 5  and  yet  the  Statute  is  general,  as  our  Statute  is  here.     And  fo  the  Statute  of  Mortmain, 
anno  7.  Ed.  1.  fays,  It  Jhall  be  lawful  for  the  chief  Lords  of  the  Fee  to  enter  into  the  Land  fo  aliened 
within  a  Tear  from  the  Time  vf  the  A'ienatlon,  and  to  hold  it  in  Fee  as  an  Inheritance  :   c  And^°^'^j4 
yet  if  one  will  intitle  himfelf*  in  pleading*  by  fuch  Entry,  it  is  not  fufficient  to  fay  that  he  was 
the  chief  Lord*  but  he  ought   to  fhew  how,  as  tb  fay,  that  the  Tenant  held  of  him  by  fuch 
Service,  &c.  and  yet  the  Statute  is   general*   as   the  Statute  of  11.  H.  7.  is;   but  neverthelefs 
When  one   makes  Title  by  a  Statute  which  has  fuch  general  Words,  he  ought  to  fhew  in  his 
Title  the  Matter  and  Conveyance  fpecially  and  certainly  whereupon  Iffue  may  be  taken;  if  the 
other  Party  chufes.      And  fo  here,  although  the  Statute  is  general*  and  faith,  that  it  Jhall  be 
lawful  for  the  Perfon,  to  whbm  the  Intereft,  Title,   'or  Inheritance  after  the  Death  of  fuch  Women 
belongs^  to  enter  into  tkvjame  Tenements',  yet  it  is  not  fufficient  to  aver  generally,  that  the  Wife 
of  the  Plaintiff  is  the  Perfon,  to  whom  the  Intereft  and  Title,  after  the  Death  of  the  Defen- 
dant* belongs,  but  they  ought  to  fhew  fpecially  how*  and  inafmUch   as  they  have  not  done 
it,  the  Replication  is  badi     And  as  to  that  Which  was  argued  the  other  Day  to  the  contrary,  vizi 
that  the  Defendant,  in  the  Beginning  of  her  Bar,  has  alledged  that  George  Tailboisj  the  Grand- 
father of  the  Wife  of  (he  Pl.intiff*  whofe  Heir  fhe  is*  was  feized;  &c.  whereby  fhe  has  affirmed 
the  Wife  of  the  Piaintiff  to  be  Heir  to  him*  and  therefore  it  is  not  neeeffary  to  fhew  parties 
larly  in  the  Replication  how  fhe  is  Heir*  Sir,  as  to  that  I  anfwer,  that  the  Defendant,    by  fhe 
Bar,  has  bnly  confefTed   her  to  be  Heir  general*  and  that  is,   to  all  Fee  Simples,  but  here  fhe 
conveys  herfelf  to  her  Entry  as  Heir  Special,  viz.  as  Heir  to  the  Speeial  Tail,  and  as  begotten 
of  the  Body  of  the  faid  George  Tailbois,  and  of  the  Defendant  his  Wife,  fo  that  the  Defendant 
has  not,  by  the  Bar,  alledged  the  Wife  of  the  Plaintiff  to  be  Heir  to  them  both,  but  Only  Heir 
to  the  HUfband,  viz.  to  George  Tailbois',  wherefore  that  Objection  does  not  overthrow  the  Ex- 
ception to  the  Replication;  which  is  bad  for  Want  Of  Certainty  in  this  Point.     Alfo  the  Re-» 
plication  is  hot  good  for  another  Caufe,  viz.  becaufe  it  is  riot  alledged  that  Execution  of  the 
Recovery  was  fued  againft  the  Defendant  for  Upon'  a  Recovery  without  Execution  the  Recove- 
ror  is  riot  Tenant*  for  his  Wife  fhall  not  hatfe  Dower  thereof,  nor  fhall  fuch  Recovery  by  the 
Brother  make  th£  Sifter  to  be  Heir**  if  he  has  not  Execution,  for  without  Execution  he  has  not 
the  Poffeffion,  fo  that  the  Execution  makes  the  judgment  full  arid  perfect.     And  the  Statute 
■which  fays,   "  if  a  Woman  by  Covin  fuffer  a  Recovery,"   interids  fuch  a  Recovery  as  is  full 
and  perfect,  and  that  is*  a  Recovery  with  Execution,  which  is  not  here  fhewn,  wherefore*  &c. 
Alfo  the  Replication!  is  not  good  for  another  GaUfe,  viz.  becaufe  the  Covin  is  not  averred  fpeci- 
ally, but  generally;  and  then  the  Covin  without  the  fpecial  Matter  of  the  Covin  fhewn  is  not 
well  averred*  for  Recoveries  are  always  to  be  intended  true  and  upon  good  Caufe,  fo  that  the 
Law  gives  the  greateft  Credit  to  them*  d  for  if  a  Recovery  had  been  had  by  Default  againft  a  p.  4g.  id.  j< 
Hufband  and  Wife  of  the  Land  of  the  Wife,-  fhe  after  the  Death  of  her  Hufband  could  not^;^  *£j*"br 
enter  upon  the  Recoveror*  not  have  Any  other  Remedy  than  a  Writ  of  Right,  by  the  com-  64. 
inon   Law*  (aS  it  is  proved  by  the  Recital  of  the  Statute  of  tVeJlminfier  2.  cap.  3.)  until  the 
fame  Statute  was  made,  which  gives  hef  a  cui  hi  vita  j  and  the  Reafort  why  fhe  had  no  other 
Remedy  at  the  cOmmori  Law  than  a  Writ  of  Right  was;  becaufe  of  the  Credit  the  Law  gives  to 
Recoveries;  which  are  always  prefumed  to  be  true  and  upon  good  Title.     e  And  upon  a  feint  ^  Litt.§4*i. 
Recovery  againft  Tenant  for  Life,  he  in  the  Remainder  had  no  Remedy  before  the  fame  Statute, 
by  Reafon  of  the  preemption  in  Law  of  the  Truth  bf  the  Title.     And  the  Statute  de  Re- 
ligicfis,  Which  reftrainS  Alienations  in  Mottrriairi;  Ordains  that  no  religious  Perfon  by  Craft  or  En-  .. 
gine  do  p'refume1  tb  appropriate  to  himjelf  any  Lands,  f  yet  if  ariy  religious  Perfohs  had  recovered f  ***.!4*w 
any  Lands  by  feint  Title,-  this  was  held  to  be  out  of  the  Prohibition  and  Penalty  of  the  faid 
Statute,  Ifi  refpect  of  the  Truth  which  the  Law  fuppofed  to  be  in  the  fame  5  and  therefore 
the  Statute   of  W ejitninft'tr  2.  cap.  32.  was  afterwards  made,   which  puts  a  Recovery  without 
Title  in  the  fame  Plight  as  a  Feoffment  in  Mortmain  was ;   which  Statutes  prove  what  Credit  the 
common  Law  gives  to  Recoveries*  which  are  always  prefufned  to  be  true  and  upon  good  Title. 
And  fo  the  Recovery  here  fhall  be  intended  true  and  without  Deceit,  unlefs  fpecial  Caufe   be 
fhewn,  which  the  Plaintiff  ought  to  fhew,  if  there  be  ariy,  as  to  fay,  that  he  who  recovered  by  i  m.;ii.  h.  4. 
the  Formedon  was  a  Baftard,  or  that  there  -was  no  fuch  Gift  in  Tail  made,  or  forne  fuch  Mat-  19'  F,t*  Vou^h- 
ter,  which  proves  the  Recovery  to  be  without  Title  and  by  Covin.     E  And  if  the  Tenant  in  a 
Precipe  quod  redddi  vouch  one  of  the  Demandants,  he  Ought  to  fhew  Caufe,  as  it  is  held  in 
11.  H.  4.  for  that  the  Law  prefumes  he  has  no  Caufe  of  Warranty  againft  one  of  the  D&-  £  U. -,il  id.  4. 
Demandants-,    a  multo  fbrtiore  he  ought  to  fhew  Caufe  here,  for  in  this  Point  of  a  Recovery  jf- pJ-7-Bro.Coi- 
the  Law  has  the  ftrongeft  Preemption  of  Truth.     h  And  in  15.  Ed.  4.  in  a  Writ  of  Dower,  the  ip?b.  PoftiBi 
Tenant  faid  that  long  before  the  Writ  purchafed  one  A.  was  feized  of  the  faid  Land,  until  by  Xin-  A^r*  ^'j  , 
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the  Tenant  diffeized*  upon  whom  A.  entered  pending  the  Writ,  Judgment  of  the  Writ ;  and 
the  Demandant  faid,  that  A.  entered  by  Covin  to  abate  his  Writ :  And  it  is  there  held  by  the 
Opinion  of  the  whole  Court,  that  the  Plaintiff's  Plea  was  not  good,  for  inafmuch  as  the  Tenant 
has  fhewn  the  Entry  of  A.  by  Title,  the  Demandant  may  not  have   fuch  general  Averment  of 
Covinj  without  (hewing  Caule.     So  here  inafmuch  as  the  Law  prefumes  the  Title  of  the  Reco- 
very to  be  good*  fuch  general   Averment   of  Covin  is  not  good  without  fpecial  Caufe  fhewn. 
And  further   the  Plaintiffs   in  their  Replication  have  faid,  that  they  entered  upon  the  Woman 
Defendant,  and  were  feized  in  Tail  in  Right  of  the  Wife  of  the  Plaintiff.     And  this  is  not  true, 
for  although  the  Statute  gives  an  Entry,  yet  they  cannot  have  an  Eftate  Tail,  for  that  cannot 
be  but  where  the  Anceftor  in  Tail  is  dead :  So  that  the  Eftate,  which  they  fhall  have  upon  fuch 
Entry*  fhall  be  rather  for  Life)  than  in  Tail.     Then  as  to  the  Matter  in  Law,  it  feems  to  me, 
that  the  Cafe  here  is  clearly  out  of  the  Words  and  Penalty  of  the  Statute  of  1 1.  H.  7.  cap.  20. 
And  therefore  although  the  Statute  of  27.  H.  8.  cap.  to.  has  executed  the  Poffeffion  to  the  Ufe, 
yet  the  Cafe  remains  as  if  the  Statute  of  27.  H.  8.  had  not  been  made,  and  it  is  as  if  the  Wo- 
man had  continued  Tenant  in  Tail  in  Ufe,  and  had  fuffered  a  feint  Recovery,  in  which  Cafe 
(the  Matter  being  as  it  is  here)  fhe  is  out  of  the  Penalty  of  the  Statute,  for  the  Penalty  of  the 
faid  Statute  extends  only  to  Women  who  have  an  Eftate  by  one  of  three  Ways.     For  the  Sta- 
tute has  three  feveral  Branches  by  which  the  Eftate  of  the  Women,  who  are  within  the  Pur- 
view and  Penalty  of  the  Statute,  are  expreffed.     The  firft  Branch  fpeaks  of  a  Woman  that  has 
an  Eftate  in  Dower*  for  Life,  or  in  Tail,  jointly  with  her  Hufband,  or  folely  to  herfelf,  or  to 
her  own  Ufe,  in  any  Manors,  Lands*  Tenements*  or  other  Hereditaments  of  the  Inheritance  or 
Purchafe  of  her  Hufband  •,  this  is  all  the  firft  Branch,  and  1  will  prove  that  the  Woman  De- 
fendant here  is  not  within  this  Branch.     For  an  Eftate  in  Dower  fhe  had  not,  nor  an  Eftate 
for  Life,  but  an  Eftate  Tail,  and  the  Eftate  Tail  is  not  in  Lands*  but  only  in  Ufe,  and  then 
fuch  Woman  as  hath  any  Ufe  ought  to  have  an  Eftate  in  the  Thing  out  of  which   the  Ufe  if- 
fues,  folely  to  herfelf,  or  jointly  with  her  Hufband;  for  the  Words  are,  that  fhe  fhall  have  art 
Eftate  in  Lands,  Tenements,  or  Hereditaments   to   herfelf  or  to   her  own  Ufe^  and  here  fhe  has  no 
Eftate  in  any  Hereditaments  to  her  own  Ufe,  but  fhe  has  an  Eftate  Tail  in  the  Ufe,  for  He- 
reditaments to  Ufe*  and   the  Ufe  itfelf  are  two   diftincTt  Things*  for  the  Hereditaments  to  Ufe 
are  the  Matter   and  Subftance    out   of  which  the  Ufe  iffues,  and  the  Ufe  is  no   more  than 
the  Confidence   of  the   Matter    and   Subftance,  fo  that   the  Subftance   and   the  Ufe  are   two 
feveral  Things  ;  and  then  fuch  Woman,  to  whom  the   Ufe  is  here  appointed,  ought  to  have 
an  Eftate  in  the  Tenement  or  Hereditament  out  of  which   the  Ufe  iffues^     But  it  may   be  ob- 
jected, that  a  Woman  cannot  have  a  Ufe,  where  fhe  has  an  Eftate  in  the  Land,  Hereditament* 
or  Thing  out  of  which  the  Ufe  iffues*  for  the  Poffeffion  and  Eftate  of  the.  Thing,  out  of  which 
the  Ufe  iffues,  fufpends  the  Ufe  *■    to  this  I  anfwer,  that  true  it  is  fo,  but  it  is  contained  in  the 
Statute*  that  if  fhe  hath  an  Eftate  in  Lands,  Tenements,  or  Hereditaments  jointly  with  her 
Hufband,  or  folely  to  herfelf*  or  to   her  own  Ufe,  fcfV.  $  fo  that  if  fhe  alone  hath  an  Eftate  in 
the  Thing*  then  fhe  cannot  have  a  Ufe,  for  then  the  Ufe  is  fufpended,  and  fo  the  Ufe  cannot 
be  referred  to  a  Woman  who  hath  an  Eftate  folely  in  the  Thing  out  of  which  the  Ufe  iffueSj  but 
*  videfiro.Fe-it  is  referred  to  a  Woman  where  the  Hufband  and  Wife  have  a  joint  Eftate  in  the  Lands,  Te- 
offments  ai. ufes  nements,   or  Hereditaments,  for  fo  it  may  ftand  together*  *  for  two  may  have  Lands  to  the 
f  sf,.-    '   '    Ufe  of  one  of  them,  and  fo  Hufband  and   Wife  may  have  Lands  to  the  Ufe  of  the  Wife. 
And  therefore  the  Ufe  in  the  Wife  fhall  be  intended,  where  the  Wife  with  her  Hufband  hath  a 
Poffeffion  in  the  Thing  out  of  which  the  Ufe  arifes,  and  not  where  the  Wife  is  folely  feized  of 
the  Thing  out  of  which  the  Ufe  iffues  5  and  in  this  Manner  the  Senfe  of  the  Letter  of  the 
Statute  is  full  and  perfect,  and  every  Word  hath  its  apt  Relation.     Wherefore  inafmuch  as  the 
Woman  Defendant  in  this  Action  has  not  an  Eftate  in  the  Thing,  out  of  which  the  Ufe  iffues, 
it  cannot  be  denied  but  that  fhe  is  out  of  this  Branch  of  the  Statute.     And  for  another  Caufe 
alfo  fhe  is  out  of  this  Branch  of  the  Statute,  for  the  Words  of  this  Branch  are,  if  any  Woman 
hath  an  Eftate  (ut  fupra)  in  Manors,  Lands^  Tenements,  or  other  Hereditaments  of  the  Inheritance 
or  Purchafe  of  her  Hufband,  &c. ;■  fo  that  that  which  fhe  hath  ought  to  be  the  Inheritance  or 
''  Purchafe  of  her  Hufband,  and  here  the  Ufe  which  the  Hufband  hath  appointed  to  him   and  to 
his  Wife  is  a  new  thing,  which  is  neither  the  Inheritance  nor  the  Purchafe  of  the  Hufband, 
for  it  commences  at  prefent*  and  was  not  in  effe  before*  and  fo  never  was  in  the  Hufband  ;  ergo' 
it  is  out  of  the  Words  of  the  Statute.     And  therefore  if  a  Man  will  grant  to  another  a  Rent 
out  of  his  Land*  to   the  Ufe  of  the  Wife  of  the  Grantor,  this  is  out  of  the  Words  of  the 
4  s.  p.  4,  Co.  Statute,  for  neither  the  Rent  nor  the  Ufe  were  in  effe  before*  fo  that  it  is  not  the  Inheritance 
59-  a«  nor  the  Purchafe  of  the  Hufband.      •f  And  if  a  Woman  has  a  Seigniory  in  Tail  given  by  her 

Hufband  for  her  jointure,  and  afterwards  the  Tenancy  efcheats,  and  the  Woman  fuffers  a  feint 
Recovery  thereof  againft  her,  this  is  out  of  the  Statute,  for  the  Land  efcheated  is  a  new  Thing, 
which  was  not  the  Inheritance  nor  Purchafe  of  the  Hufband.  And  if  the  Hufband  makes  a 
Feoffment  of  his  Land  upon  Condition  to  re-enfeoff  him  and  his  Wife  in  Tail,  the  Feoffee 
does  it  accordingly,  the  Hufband  dies,  the  Wife  fuffers  a  feint  Recovery,  this  Cafe  is  out  of  the 
Statute*  for  the  Condition*  which  was  the  Caufe  of  the  Gift  in  Tail,  was  a  new  Thing*  and 
when  the  Feoffee  made  the  Gift  in  Tail*  the  Land  then  was  his  Purchafe,  and  not  the  Inhe- 
ritance or  Purchafe  of  the  Hufband,  for  by  the  Feoffment  the  Land  was  removed  out  of  the 
Poffeffion  of  the  Hufband,  and  after  that  it  could  not  be  laid  his  Inheritance  or  Purchafe.  Where- 
fore here*  inafmuch  as  this  Ufe  is  a  new  Thing,  it  cannot  be  faid  the  Inheritance  or  Pur- 
chafe of  the  Hufband,  and  for  this  Caufe  it  is  out  of  the  firft  Branch.  And  fo  it  is  proved 
by  thefe  two  Caufes,  that  the  Woman  Defendant  is  not  within  the  firft  Branch.  The  fecond 
Branch  of  the  Statute  is>  where  a  Woman  has   any  Eftate  in  Land,  (ut  fupra)  given  to  the 
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Flufband  and  Wife  in  Tail,  or  for  Term  of  Life,  by  any  of  the  Anceftors  of  the  Hufband,  rjiV. 
And  the  Woman  Defendant  here  is  not  within  this  Branch,  for  fhe  has  nothing  of  the  Gift  of  any 
of  the  Anceftors  of  her  Hufband.  And  alio  by  this  Branch  fhe  ought  to  have  an  Eftate  in  the  Thing 
out  of  which  the  Ufe  iffues,  as  fhe  ought  to  have  in  the  former  Branch,  and  that  fhe  had  not  here. 
So  that  for  thefe  two  Caufes  the  Woman  Defendant  is  not  within  the  fecond  Branch.  The  third 
Branch  is  where  a  Woman  hath  an  Eftate,  (ut  fupra)  by  any  other  Perfon  feized  to  the  Ufe  of  the 
Hufband  or  of  his  Anceftors,  &c.  and  the  Defendant  here  is  not  within  this  Branch.  For  fhe 
does  not  claim  from  the  Feoffees,  for  the  Ufe  was  appointed  by  the  Hufband  at  the  Time  of  the  E- 
ftate  of  the  Feoffees  made,  and  not  afterwards,  ergo  the  Wife  does  not  claim  from  them.  And  al- 
though the  Statute  of  27.  H.  &.  removes  the  Poffeffion  from  them  to  the  Defendant,  being  cesJuy  que 
ufe  yet  fhe  does  not  claim  the  Poffeffion  by  them,  but  by  the  Statute,  and  is  in  the  fame  Courfe 
tha't  fhe  wjs  before  the  fame  Statute  of  27.  H.  8.  for  the  Statute  does  not  give  the  Poffeffion  in 
any  other  Courfe  or  Degree  than  the  Ufe  was  before,  but  in  the  very  fame  Manner  and  Form.  And 
then  the  Woman  Defendant  here  is  not  within  any  of  the  three  Branches,  and  fo  no  Penalty  nor 
Forfeiture  enfues  by  fu*ch  Recovery.  And  admitting  that  fhe  was  within  the  Words  of  the  Statute, 
vet  the  Heir  in  her  Life  time  could  not  enter,  for  the  Statute  has  two  Claufes  concerning  the  En- 
try. The  firft  fays,  that  fuch  Recoveries,  Difcontinuances,  &c.  fhall  be  void  and  of  no  Effetl,  and 
that  it  (hall  be  lawful  for  every  Perfon,  to  whom  the  Inter  eft,  Title,  or  Inheritance,  after  the  Death  of 
fuch  Women,  /hall  belong,  to  enter  into  the  fame  Premijfes,  and  them  to  enjoy  in  the  fame  Manner  and  Form 
as  he  fhould  have  done,  if  no  DiJ "continuance,  Warranty,  or  Recovery  had  been  had  or  made.  And  then 
I  fay  thai  if  no  fuch  Recovery  had  been  had,  the  Heir  could  noc  have  entered  until  after  the 
Death  or  the  Tenant  in  Tail,  and  now  the  Statute  faith,  that  they  to  whom,  &c.  fhall  enter  into  the 
Premiffes,  and  enjoy  them  in  the  fame  Manner  and  Form  as  they  fhould  have  done  if  no  Recovery 
had  been  had  or  made-,  and  if  they  fhall  enter  and  enjoy  the  Tenements  in  the  fame  Manner  and 
Form  as  &c.  and  in  no  other  Manner  and  Form,  then  the  Heir  in  Tail  may  not  enter  until  after 
the  Death  of  the  Tenant  in  Tail.  And  as  to  the  fecond  Claufe  of  the  Statute,  it  is  as  follows,  viz. 
It -s  enatled,  that  if  the  Woman  at  the  Time  of  fuch  Difcjntinuance,  Alienation,  Recovery,  Sec.  be  fole, 
that  then  fhe  fhall  be  barred  and  excluded  of  her  Title  and  Inter  eft  from  the  nee  forwards  :  and  that  the  Per- 
fon to  whom  the  T  tie,  Inter  eft,  -  or  Poffeffion  of  them  fhall  belong  after  the  Death  of  fuch  Woman,  immedi- 
ately aft r  fuch  Difcontinuance,  &c,  fhall  enter  into  the  fame  Tenements,  and  them  fhall  pojfefs  and  enjoy 
accordinz  to  his  Title  in  them.  This  Claufe  proves  one  Thing,  and  gives  a  Remedy  over  the  other 
Branch  before,  that  is  to  fay,  it  proves  that  the  Recovery  or  Difcontinuance,  &c.  which  the  firft 
Claufe  in  the  Statute  makes  to  be  void  as  before,  fhall  be  void  againft  the  Woman,  as  well  as  a- 
gainft  him  that  fhall  have  the  Land  after  her  Death,  for  if  the  Woman  fhould  be  barred  by  the 
Recovery  before,  then  this  fecond  Claufe,  which  faith  that  the  Woman  fhall  be  barred  and  ex- 
cluded of  her  Title,  where  fhe  was  excluded  and  barred  by  the  Recovery  or  Difcontinuance  before 
were  vain  and  Surp'lufage.  But  the  firft  Claufe  makes  the  Recovery  void  againft  the  Woman,  and 
this  fecond  Claufe  bars  and  excludes  the  Woman,  not  againft  the  Recoverer,  but  againft  thofe  who 
fhall  have  the  Land  after  the  Death  of  fuch  Woman.  So  that  the  firft  Claufe,  which  faith  that  the 
Recovery  £hall  be  void,  is  explained  by  this  Claufe,  as  it  is  faid  before.  Now  the  Benefit  and  Re- 
medy which  this  laft  Claufe  of  the  Statute  gives,  is  an  immediate  Entry  to  the  Perfon,  to  whom  the 
Title  &c.  and  a  Power  to  poffefs  and  enjoy  the  Lands  according  to  his  Title,  and  this  cannot  be 
referred  to  the  Heir  in  Tail,  for  he  has  not  any  Title  in  the  Life  of  the  Anceftor,  no  more  than 
the  Son  and  Heir  Apparent  of  Tenant  in  Fee  fimple  has  in  the  Life  of  his  Father.  For  no  Heir 
has  any  Rioht  or  Title  but  after  the  Death  of  the  Anceftor  who  has  the  Inheritance,  and  not  dur- 
ing his  Life  •  and  this  proves  that  the  Statute,  which  faith  that  fuch  Perfon  fhall  enjoy  the  Lands 
according  to  his  Title,  cannot  be  referred  to  the  Heir  in  Tail,  who  has  no  Title  in  the  Life  of 
the  Anceftor  but  it  fhall  be  referred  to  thofe  to  whom  it  may  reafonably  be  referred,  and  that  is, 
to  thofe  who'have  Title  and  Right  in  effe,  viz.  they  in  Reverfion,  for  the  Statute  recites,  Tenant 
in  Dower,  Tenant  for  Life,  csV.  And  if  any  Woman,  who  is  Tenant  in  Dower,  or  Tenant  for  Life, 
according  to  the  Statute,  fuffers  a  feint  Recovery,  then  he  in  the  Reverfion  fhall  enter  prefently, 
and  fo  fhall  the  Statute  be  intended,  for  they  have  Title  in  the  Life  of  Tenant  in  Dower,  for  Life, 
or  Tenant  in  Tail  after  Poffibility,  &c.  that  is  to  fay,  they  have  the  Reverfion:  and  the  Intention 
of  the  Statute  cannot  be  taken  to  refpecf  the  Iffue  in  Tail,  who  has  no  Title  in  the  Life  of  his  An- 
ceftor. Arid  therefore  the  Statute  of  6.  Rich.  2.  cap.  6.  provides,  that  when  Women  affent  to  their 
Ravifhers  the  next  of Blood  of thofe  Ravifhers,  and  of  them  that  be  ravi/hed,  to  whom,  &c.  fhall  have 
Title  immediately,  that  is  to  fay,  after  the  Rape  to  enter  upon,  &c.  and  the  fame  to  hold  in  State  of  Inhe- 
ritance &c.  The  Makers  of  which  Statute  well  perceived,  that  the  Iffue  in  Tail  had  no  Title  in  the 
Life  of  his  Anceftor,  and  therefore  they  gave  him  Title,  for  the  Staute  faith,  fhall  have  Title  to  en- 
ter &c.  And  if  the  Makers  of  die  Statute  of  1 1  H.  7.  had  intended  that  the  Iffue  in  Tail  Jhould 
enter  immediately,  they  would  have  given  him  Title  by  the  like  Words  as  the  Statute  of  Rich.  2. 
has  done;  but  the  End  of  the  Claufe,  which  faith  that  they  fhall  enjoy  according  to  their  Title, 
expreffes  that  their  Intention  was  not  fuch.  For  which  Reafons  it  feems  to  me  that  the  Woman 
Defendanc  is  out  of  the  Penalty  of  the  Statute,  and  that  the  Plaintiffs  may  not  enter,  and  there- 
fore they  (hall  be  barred. 

Wbddonto  the  contrary.     As   to  what  has  been  faid,  that  the  Plaintiffs  ought  to  have  fhewn  £„„,,.„  forthe 
certainly  how  the  Wife  of  the  Plaintiff  is  Heir  to  the  Tail,  to  tins  1  fay,  that  in  the  Beginning  of  the  Plaintiffs. 
Bar  the  Defendant  has  laid,  that  George  Tailbois  was  Grandfather  of  the  Wife  of  the  Plaintiff,  and 
that   fhe  was   his  Heir,  and    then  inafmuch  as    this   Word  Heir  may  be    taken  two  Ways,  viz. 
F'eir  o-eneral  or  Heir  fpecial,  and  the  Replication  proves  that  it  is  more  advantageous  for  the  Wife 
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a  H     H        to  be  Heir  fpecial,  for  this  Reafon  it  fhall  be  taken  that  fhe  is  Keir  fpecial,  for  upon  the  Sequel  of 

Pi.  io.i)ai,  96.'  the  Matter  this  fhall  be  the  beft  for  the  Wife,  and  a  Plea  a  which  has  two  Intendments  fhall  be  ta- 

Po->2.7bCCroLc.'  ^en  m0&  ftrong1y  againft  him  that  pleads  it.     b  As  in  Trefpafs  a  Releafe  generally  is  no  Plea,  for 

50.  i.  Freem.     it  may  be  delivered  after  the  Trefpafs  or  before,  and  becaufe  it  has  two  Intendments  it  fhall  be  ta- 

Heath^Ma*?°' k£?  tnat  lt  was  delivered  before  the  Trefpafs,  for  this  is  the  ftrongeft  Conftruction  again  ft  him  that 

67.  Poft.  103.     pleads  it,  in  which  Cafe  it  is  no   Plea.     c  So  if  a  collateral  Warranty  is  pleaded  in  Bar,  it  is  no 

acz'  Plea  in  Avoidance  of  the  Warranty  to  fay  that  he  entered,  for  the  Entry  might  be  in  the  Life  of 

b  h.  3.  h.  7. 2. tne  Anceftor  or  afterwards,  and  therefore  it  (hall  betaken  moft  ftrongly  againft  him,  and  that  is, 

Pi.  10.  Bro.       that  the  Entry  was  after  the  Defcent.     So  here,  inafmuch  as  this  Word  (Heir)  has  two  intendments, 

Drcfpii^'.     tne  ftrongeft  fhall  be  taken,  and  that  is,  Heir  fpecial.     Alfo  there  is  another  Reafon  why  it  is  not 

Heath'sMax.67.  necefiary  for  the  Plaintiffs  to  fhew  how  the  Wife  is  Heir,  and  that  is,  becaufe  fhe  had  once  entered 

cH    H  „  „  b  and  was  feized.     d  And  therefore  if  an  Executor  brings  an  Adion  of  Trefpafs  for  Goods  taken  out 

3.  a'.3a6.H.8.  '  of  his  PoffefTion,  he  needs  not  fhew  the  Teftament,  becaufe  he  was  once  poffeffed  of  them  ;  but  if 

?r-'BleNdic8    ^e  nac^  never  been  pofTeffed,  but  had  demanded  the  Thing,  then  he  ought  to  fhew  the  Teftament. 

§487. Touch.' of  So  if  the  Wife  of  the  Plaintiff  here  had  brought  a  Formedon  upon  the  Tafl,  fhe    ought  to  have 

Prcced.  191:      fjlewn  now  fhe  was  Heir,  becaufe  then  it  had  been  by  Way  of  Demand,  but  here  inafmuch  as  fhe 

a  Same Diverfity  was  once  feized  by  Entry,  it  is  not  necefiary  now  to  fhew  how  fhe  is  Heir.     And  if  in  rei  veritate 

^'.in.uont-^  De  not  ^eir>  c^en  t^e  Defendant  ought  to  traverfe  that  fhe  is  not  Heir ;  wherefore  the  Repli- 

trans defaitsi  1  s.  cation  is  good  notwithftanding  this  Exception.     Then  as  to  the  Covin,  I  fay  it  is  not  necefiary  to 

215'.  pi '«.' %r  ^ew  tri's  certainly,  e  for  Covin  is  a  fecret  Thing  contained  in  the  Heart  of  a  Man,  which  by  Jn- 

Fhchd.  m.  43.  tendment  another  Perfon  can  have  no  Knowledge  of,  and  then  the  Law  will  not  force  any  Man  to 

t%3.  h!  o^it'  ^ew  tnat  f  wnich  ll  ptefumes  lies  not  in  his  Knowledge.     s  And  for  this  Reafon  a  Woman  fhall 

Pi.  11.  Bro.       have  Dower  of  a  Rent  Charge  without  (hewing  the  Deed  of  Grant,  becaufe  the  Deed  does  not  be- 

plTo.Td.^'i.  long  to  her.    And  if  there  be  Lord  and  Tenant  by  Knights-Service,  and  the  Tenant  makes  a  Feoff  - 

a.  Per cboh.      ment,  and   takes  back  an  Eftate   for  Life,  Remainder   to  his  Heirs,  and  dies,  the  Lord  fhall  a- 

a."  Heath's  Max!  ver  it  to  be  by  Covin  generally.     h  So  a  Man   may  juftify  Imprifcnment   for  Sufpicion  of  Fe- 

141.  poft.  52.    lony,   without  fhewing  any  Sufpicion,  for  Sufpicion,  like  Covin,  lies  fecretly  hid  in  the  Heart  of  a 

1. Finch  35?  a"  Man.     ;  And  in  33.  H.  6.  in  Trefpafs,  where  the  Defendant  alledged  in  Bar  that   he  had  bought 

*■  Fi,n,chM4a8;  6  the  Goods  in  Market  overt  of  one  J.  O.  the  Plaintiff  laid,  that:  the  laid  Purchafe  was  by  Covin  be- 

■w?ng!Maxa.r'eg.  tween  the  Defendant  and  the  faid  J.  O.  generally,  without  fhewing  any  fpecial   Circumftance  of 

151.  pi.  2i.      Covin,  and  the  Plea  was  admitted  good.     And  in  a  Precipe  quod  reddat  brought  againft  the  Lord 

of  ancient  Demefn,  and  againft  the  Tenant  of  the  Land,  the  Lord  fhall  fhew  that  he  is  Lord,  and 

^T'l-'inch^g1  tnat  tms  Aaion  is  brought  againft  him  by  Covin  generally.     k  But  in  9   H.  6.  in  &  Precipe  quod  red- 

H4eatZh'sMax.6S.'  dat  where  the  Tenant  pleaded  in  Abatement  of  the  Writ,  that  one  A.  after  the  laft  Continuance  had 

arraigned  an  Affize  againft  him,  and  recovered  by  Action  tried,  that  is  to  fay,  by  Verdict,  and 

5.1,npL^.'the  Demandant  faid  that  this  Affize  was  brought  by  Covin  between  the  faid  A.  and  the  Tenant,  to 

m.  3.  h  6. 21.  tne  lntent  to  abate  his  Writ,  there  it  is  granted  by  the  whole  Court  that  this  is  no  Plea  without 

m?7.  h [.6°i.a.  fhewing  Caufe  of  Covin  ;  and  I  will  agree  the  Law  to  be  fo,  and  the  Reafon  is,  becaufe  the  Title 

per  strange.  Bro.  was  ^.j^j  Dy  Verdict  of  £2  Men,  and  his  faying  that  it  was  by  Covin  fhall  not  be  intended  true 

M?ao.H!7.'    againft  the  Verdict.     But  here  the  Recovery  was  by  ment  dedire,  in  which  Cafe  there  is  no  Trial, 

■j,z  perBrudnei  ^      t^e    •    f  dedire  of  the  Defendant  was  the  Caufe  of  the  Judgment,  and  therefore  in  this  Cafe. 

Heath's'Max.     and  where  the  Recovery  is  by  Default",  a  Man  fhall  aver  that  it  was  by  Covin  generally  ;  and  fo  is 

139.  Poft.  81.     tne  Diverfjt;y#     And  as  to  what  has  been  faid,  that  Execution  of  the  Recovery  ought  to  be  fhewn  ; 

hseemsWthat  gj^  this  is  not  necefiary,  for   the  Statute   fpeaks  only   of  a  Recovery,    and  it   is   a  Recovery 

thVfpeciaUaufe  without  Execution.     And  therefore  if  a  Fine  be  levied  of  the  Reverfion,  it  is  a  Record  before  At- 

of  his  Sufpicion,  jornment  is  had  upon  it ;  for  'Quid  juris  clamat,  and  per  qua  fer-vitia  iffue  out  of  a  Record.    And  the 

h.p.  c.5;8*    '  Habere  facias  feizinam  recites,  Cum  A.  re  cup  eraser  it  feizinam  fuam,  csV.  So  that  this  proves  that  it 

2.  Hawk.  p.  c.  js  a  Recovery  without  Execution  ;  wherefore  this  Exception  is  of  no  Weighc.  And  as  to  the  prin- 
ca7P.  166A549.  cipal  Point,  it  feems  to  me  to  be  within  the  Words  of  the  Statute,  for  the  Woman  Defendant  had 

3.  Mod.  219.  a  rjfe  jn  ^aji  0f  tne  Appointment  of  her  Hufband,  and  the  Hufband  firft  made  the  Ufe,  which 
Fitz.Repikation  making  was  the  Purchafe  of  the  Hufband.  And  then  when  the  Statute  of  27.  H.  8.  executed  the 
iS.  Bro.  Coiiu^  p0ffeffion,  thjs  Was  in  the  fame  Manner  as  the  Ufe  was,  and  fo  within  the  Statute.  And  although 
Poft45s.°P  it  were  not  within  the  Words  of  the  Statute,  yet  it  fhall  be  within  the  Equity  of  the  Statute,  not- 
kM  h.6  41.  vvithftanding  what  has  been  faid  to  the  contrary  the  other  Day,  that  the  Statute  is  penal,  and  fhall 
Pi. 18.  Fitz.  '  not  be  extended  by  Equity.  And  he  put  manv  Cafes  upon  the  Equity  of  Statutes,  and  faid  it  was 
rTrot^p"  no  ^ire  Ground  '  that  a  penal  Statute  fhould  not  be  taken  by  Equity,  for  in  many  Cafes  we 
T.Raym.  304.  fee  \i  otherwife.  And  alfo  he  faid,  that  by  the  Entry  the  Wile  of  the  Plaintiff  fhall  be  feized  as 
Poft>  5S'  if  the  Tenant  in  Tail  had  been  dead,  and  that  is,  in  Tail ;  and  for  thefe  Reafons  he  held  that  the 
1  see  poft  468.   piaintiffs  fhould  recover. 

e  conua  for  the  Saunders  and  Harris  argued  the  next  Day  to  the  contrary.  But  I  came  late,  for  Saunders  had  be- 
Dsfendant.  gun  his  Argument  before  I  came,  and  I  was  difturbed  in  my  Place,  fo  that  I  could  not  very  well 
report  all  that  was  faid  that  Day,  but  Saunders  firft  commenced  his  Argument  upon  the  Equity  of 
the  Statute,  as  I  heard.  And  after  my  coming  he  faid  that  the  Statute  here  was  penal,  inafmuch 
as  it  infers  a  Penalty  upon  them  who'  had  the  Eftate  beiore,  and  goes  in  Deftruclion  of  the  Eftates 
before  made,  and  takes  away  their  Power  who,  had  the  fame  Eftates,  and  abridges  and  punifhes 
them,  for  which  Reafon  the  Statute  fhall  not  by  the  Rules  of  the  Common  Law  be  taken  by  E- 
quity.  And  therefore  the  Statute  of  Wejlminjier  2.  cap.  40.  fays,  Where  any  doth  alien  the  Right  of 
his  Wife,  it  is  agreed  that  from  hencefort'o  the  Suit  of  the  Woman  or  her  H fir,  after  the  Death  of  her 
Hufband,  fhall  not  be  delayed  by  the  Nonage  of  the  Heir  that  ought  to  warrantife,  but  let  the  Purchafor 
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tarry,  who  ought  not  to  have  been  ignorant  that  he  bought  the  Right  of  another,  until  the  Age  of  his 
Warrantor,  to  have  his  IVarranty  ;  So  that  the  Statute  reftrains  the  Common  Law,  and  faith,  Let 
ibe  Purchafor  tarry.     a  Yet  it  is  adjudged  in  <8.  Ed.  4.  that  if  he,  who  is  the  Purchafor,  makes  a  a  m.  18.  Ed.  4. 
Feoffment  over,  this  Feoffee  (hall  vouch,   becaufe  a  penal  Statute  made  againft  one  Perfon  fhall  16.  a.- b.  Bros 
not  extend  to  others.     And  therefore  the  Statute  of  32.  H.  8.  cap.  33.  ordains,  "  That  the  dying  Ed.?343Fitz.  Age 
"  feized  of  a  DifTeizor  {hall  not  take  away  the  Entry  of  him  that  at  the  Time  of  fuch   Deicent  47-  «■  inft-455- 
"  had  good  and  lawful   Title  of  Entry,  &c.  except  fuch  Diffeizor  have  had  peaceable  PofleiTion4'    °' 5°"" 
"  before  for  five  Years."      b  Yet  it  an  Abator  die  fcized  within  the  five  Years,  this  Defcent  fhall b  s.  p.  Co.Lit*. 
take  away  the  Entry  of  him  that  hath  Right,  for  he  is  out  of  the  Words  of  the  S:atute,   and  it238' a- 
fhall  not  be  extended  by  Equity,  inafrnuch  as  the  Statute  is  penal,  and  the  Words  extend  but  to 
one  Perfon,   that  is  to  fay,  a  Diffeizor.      c  Andfo  if  Tenant  for  Life  is  diffcized,  and  the  Diffeizor c  s-p-  c«-  in- 
dies within  the  five  Years,  and  the  Tenant  for  Life  dies,  he  in  the  Reverfion  or  Remainder  may23  ' a' 
not  enter,  for  he  was  not  a  Diffeizor  to  them,  but  to  the  Tenant  for  Life,  and  alfo  at  the  Time  of 
fuch  Deicent  they  had  no  Title  of  Entry,  but  the  Tenant  for  Life  had,  and  therefore  they  are  out 
of  the  Words  of  the  Statute,  and  fo  out  of  the  Equity  of  it.     And  thus  we  fee  where  a  Statute, 
which  is  penal,  and  abridges  the  Liberty  or  Benefit  given  by  the  Common  Law,   is   made  againft 
one  particular  Perfon,  it  fhall  not  extend  to  others.     Let  us  then  confider  our  own  Cafe.     And  I 
apprehend  it  cannot  be  denied  but  that  our  Statute  is  penal  for  the  Caufe  before  given,  and  that  the 
Woman  here  is  out  of  the  Words  of  the  Statute  •,  and  therefore  I  will  examine  the  Statute.     And 
the  Statute  has  three  Branches  concerning  the  Elf  ates  of  Women  who  are  within  the  Purview  there- 
of; the  fir  ft  is  of  Women,  who  have  any  of  the  Eltates  recited  in  the  Statute,  of  Land  of  the  In- 
heritance or  Purchafe  o(  the  Hufband,  and  here  the  Woman  Defendant  is  not  proved  to  have  an 
Eftate  of  fuch  Land,   for  it  is  fhewn  in  the  Beginning  of  the  Replication,   that  George  Tailbois  was 
feized  of,  t5V.   in  his  Demefn  as  of  Fee,  and  being  lo  feized  made  a  Feoffment,  ut  fupra,  &c.  And 
it  is  not  fhewn  how  he  was  f  ized,  viz.  ny  Purchafe  or  Inheritance.     And  the  Words  (Inheritance) 
and  (Purcbaf)  have  two  different  Meanings,  ''  for  this  Word  (Inheritance)  has  Refpecl  only  to  d  Contra.uit, 
fuch  Lan  ;   to  which  a  Man  comes  by  iJefcent :    As  it  is  well  proved  by  a   Cafe  in   7. c  H.  4.  for  §  9-Reslft-4-a. 
there  a  Woman  brought  a  Cui  in  vita,  and  the  Writ  was,  quam  clamat  effe  jus  et  hareditatem  fuam,  ,1/j,.  't.  49! 
and  it  was  fhewn  that  the^  Woman  came  to  the  Land  by  Purchafe  of  the  Feoffment  of  fuch   an  ^d-  3- .«• a- 
one,^and  for  this  Caufe  Exception  was  taken  to  the  Writ,  and  it  was  the  Opinion  of  all  the  Juftices  m.  10.  h.  6?9. 
that  the  Writ  fhould  f  abate,   becaufe  a  Purchafe  may  not  be  adjudged  an  Inheritance  by  com-  P1-  34-  Hale  en 
mon  Intent.     So  that  this  Word  (Inheritance)  is  to  be  intended  a  Poffeffion  or  Lands  or  Tene-F"  N'B"  I93"c* 
ments,  to  which  a  Man  comes  by  Defcent  only,  and  this  Word  (Purchafe)  is  intended  s  a  Poffef- e  m.  7.  h,  4. 
(ion  of  Lands,  to  which  a  Man  comes  by  Purchafe,  or  by  Gift  without  Recomperice.     And  there-  I;?1/  **t  F^' 
fore  a  Purchafe  is  always  intended  by  ''  Title,  and  this  Definition  ftands  with  Britton,  and  Little-  Cuiin  vita  s.  * 
ton  alfo.     So  that  Inheritance  and  Purchafe  are  two  different  Things.     J  And  agreeable  hereunto  vTdePoft"  ^f." b- 
the  Statute  of  1.  H.  5.  cap.  3.  of  Forger  of  falfe  Deeds,  fpeaks  in  the  Preamble  of  thofe  who  have  Co-  Liu.  16.  a. 
Lands  or  Tenements  by  Purchafe,  or  by  Defcent  of  Inheritance,  &c.     Which  Statute  being  in 
the  Disjunctive  proves  that  there  is  a  Difference  between  the  Words.     Wherefore,  as  I  faid,  an  In- f  pJf  !?ale  on 
heritance  is  intended  Land  by  Defcent,  and  a  Purchafe  is  intended  Land  by  Gift  or  Purchafe,  and  it'is  not 'abate'- ' 
fo  by  Title,  for  if  one  has  Land  by  Diffeizin,  this  is  no  Purchafe,  for  a  Purchafe  is  by  Title,  and  ^fH 

'1  1      1  r  1  n  •  1         -n        •        •  f  Caule,  tho  here- 

Diffeizin  is  without  Tide.     And  therefore  where  it  is  fhewn  in  tne  Beginning  of  the  Replication,  djtas  \% properly 
that  George  Tai/bois  was  feized  in  Fee,  this  may  be  by  Defcent,  by  Purchafe,  or  by  Diffeizin,  and  ^"^a  ^by 
if  it  be  by  Diffeizin,  it  is  out  of  the  Intent  of  the  Statute,  for  the  Makers  of  the  Statute  would  Purchafe. 
never  have  made  Provifion   for   a  Recovery   by  Covin  againft   a  Woman,   who  had  Land  of  the 
Affurance  of  her  Hufband  by  Diffeizin  :   So  that  the  Plaintiffs  ought  to  have  fhewn  how  the  Huf-  lz" 

band  came  to  the  Poiieffion,  if  they  would  have  proved  the  Woman  to  be  within  the  firft  Branch,  &  Co.  Lite  3.b. 
for  the  Manner  of  his  coming  to  the  Land  is  iifuable  •,  and  for  this  Caufe  the  Woman  is  not l8,  b- 
fhewn  to  be  within  the  firft  Branch.  And  alfo,  as  it  hath  been  faid,  the  Woman  ought  to  have 
Manors,  Lands,  Tenements,,  or  Hereditaments  to  her  own  Ufe,  &c.  fo  that  fhe  ought  to  have  ico.  liit.  18.  b. 
an  Eftate  in  the  Thing  out  of  which  the  Ufe  iffues,  which  fhe  had  not  here,  and  therefore  fhe  is 
not  fuch  a  Cejluy  que  ufe,  of  which  the  Statute  fpeaks ;  and  therefore  for  both  thefe  Reafons  fhe  is 
out  of  the  firft  Branch.  And  as  to  the  fecond  Branch,  the  Woman  does  not  claim  any  Thing 
of  any  Anceiior  of  her  Hufband.  And  as  to  the  third  Branch,  the  Woman  Defendant  here  is  out 
of  it,  for  (lie  does  not  claim  any  Thing  of  any  one  feized  to  the  Ufe  of  the  Hufband,  or  of  any 
of  his  Anceftors,  for  the  Feoffees  were  not  Feoffees  to  ufe  before  the  Ufe  appointed  to  him  ;  and 
fhe  does  not  claim  the  Ufe  from  the  Feoffees,  but  from  the  Hufband,  and  the  Statute  of  27.  H.  8. 
does  not  put  the  Thing  in  any  other  Degree  than  it  was  before  the  Statute,  fo  that  fhe  does  not 
claim  from  the  Feoffees  to  the  Ufe  of  the  Hufband.  And  therefore  the  Law  is  as  it  was  put  by 
my  Brother  Cook,  viz.  if  the  Flufband  makes  a  Feoffment  upon  Condition  to  make  an  Eftate 
Tail  to  him  and  to  his  Wife,  which  is  done  accordingly,  this  is  out  of  the  Statute,  for  the  Fe- 
offees were  not  Feoffees  to  the  Ufe  of  the  Hufband.  But  if  the  Feoffment  had  been  to  the  Ufe 
of  the  Hufband,  and  upon  Condition  ut  fupra,  and  the  Feoffees  had  made  an  Eftate  Tail  to 
the  Hufband  and  Wife;  this  is  within  the  Statute,  for  at  the  Time  of  the  Eftate  made  they  were 
Feoffees  to  the  Ufe  of  the  Hufband,  and  fo  with/in  the  Letter  of  the  Statute.  And  fo  likewife  the 
Cafe  put  of  the  Efcheat  is  good  Law.  From  whence  it  appears  clearly,  that  the  Woman  here  is 
out  of  the  Words  of  the  Statute.  And  then  inafrnuch  as  the  Statute  extends  in  Words  to  Women 
who  have  Eftates  expreffed  in  the  Statute,  and  the  Woman  here  is  not  fuch  a  Woman,  nor  hath 
any  fuch  Eftate,  it  follows  that  this   Statute  being  penal  fhall  not  be  extended  by  Equity  to  the 

Woman 
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Woman  here  being  a  Stranger,  and  out  of  the  Words  of  the  Statute,  no  more  than  in  the  Cafes 
firft  put  by  me,   where  a  penal  Statute  made  againft  a  particular  Perfon  (hall  not   be  extended  by 
Equity  to  others.     And  further,  although  the  Woman  Defendant  had  been  within  the  Words  or 
Equity  of  the  Statute,  yec  the  Plaintiffs  cannot  enter  during  her  Life.     And  this   I  venture  to  af- 
fert  upon  the  Strength  of  the  three  Branches  of  the  Statute  which  concern  the  Entry.     The  firft 
Branch  fays,  "  That  the  Recovery  (hall  be  void,  and  that  the  iJerfon,  to  whom,  &fV.   fhall  enter, 
"  as  if  no  fuch  Recovery  had  been  had."     And  if  no  fuch  Recovery  had  been  had,  then  the  Heir 
could  not  have  enteied  in  the  Life  of  the  Mother,  no  more  can  (he  now.     The  fecond  Claufe  pro- 
vides, "  That  if  the  Woman  be,  &c.  that  then  fhe  fhall  be  excluJed,  &c.  and  that  the  Perfon 
"   who,  &c.  fhall  enter,  and  fhall  enjoy  the  Tenements  according  to  his  or  their  Title  :"  And  the 
Iffue  in  Tail  has  no  Tide  in  the  Life  of  his  Mother,  and  therefore  he  cannot  be  intended  thereby. 
And  the  Statute  of  Rich,  makes  a  Difference,  as  before  is  well  faid.     The  third  Branch  of  the  Sta- 
tute, which  is  the  laft  Provifo,  ordains,  "  That  it  fhall  be  lawful  for  every  fuch  Woman  being  iole 
"  or  married,  after  the  Death  of  her  firft  Hufband  to  give,  ahen,  or  make  Difcontinuance  or  any 
"  fuch  Lands  for  Term  of  her  Life  only,  after  the  Courfe  and  Ufe  of  the  Common  Law   before 
"  the  making  of  the  faid  Act."  And   then  inafmuch  as  the  Statute  faith,  that  it  fhall  be  lawful 
for  every  fuch  Woman,  &c.  this  fhall  be  intended  a  Woman  who  hath  fuffered  fuch  Recovery. 
And  therefore  it  appears   to  be  the  Intent  of  the  Statute  to  make  the  Recovery  void  againft  the 
Woman,  and  that  fhe  fhall  have  Power  during  her  Life  to  difcontinue,   ergo  during  her  Life  the 
Heir  may  not  enter  by  Force  of  fuch  Recovery.     So  that  it  feems  by  the  faid  three  Branches  .that 
the  Plaintiffs  cannot  enter  during  the  Life  of  the  Defendant  being  Tenant  in  Tail.     And  as  to  the 
Covin,  it  feems  to  me  that  it  is  not  well  averred,  for  by  the  Replication  the  Recovery  is  fhewn, 
and  the  Title   thereof;  and  then  the  Plaintiffs  have  not  deftroyed  the  Title,  but  have  fully  con- 
feffed  it,  for  when  a  Thing  is  fhewn,  and  is  not  afterwards  traverfed,  nor  averred  fpecially  to  the  con- 
trary, it  fhall  be  taken  to  be  confefTed.  .  So  is  it  here  ;    and  the  Proteftation  is  not  material,  for 
when  it  is  contrary  to  a  Thing  confeffed  by  Implication,  or  by  exprefs  Words,   it  is  to  no  Purpofe. 
And  therefore  the  Title  fhewn  is  not  deftroyed,  but  confeffed,  inafmuch  as  it  is  not  traverfed,  nor 
confeffed  and  avoided.     And  then  the  Covin  is  repugnant  to  the  Confeflion,  for  Covin  and  good 
a  m.  15.  Ed.  4.  Title  are  meerly  contrary.     a  And  this  is  proved  by  the  faid  Cafe  in  15.  Ed.  4.  where  in  Dower 
ioBrAnl0lltb"  the  Tenant  fhewed  that  he  had  diffeized  one  A.  long  before  the  Writ  purchafed,  who  had  entered 
PerCook.  8.  Co.  pending  the  Writ,  Judgment  of  the  Writ,  and  the  Demandant  faid  that  A.  entered  by  Covin  to  a- 
Abr.  tit.  covin,  bate  his  Writ,  and  there  by  the  Opinion  of  the  whole  Court  the  Plea  is  not  good,  for  inafmuch  as 
B.pi.  1.  innoiis.  tfoe  Demandant  had  not  denied  the  Title  of  A.  he  could  not  have  the  general  Averment  of  Covin, 
for  it  is  repugnant  to   the  Thing  confeffed.     And  fo  if  a  Man  marry  a  Woman  Difcontinuee  in 
Tail,  and  afterwards  in  a  Formedon  he  and  the  Woman  confefs  the  Action,  if  the  Title  of  the  Eor- 
medon  is  fhewn,  and  the  Confeflion,  it  cannot  be  averred  that  he  married  the  Woman,  or  fuffered 
the  Recovery  by  Covin,  for  there  can  be  no  Covin  if  the  Title  was  good,  and  if  no  Wrong  is  in 
iW' 'bro^Re8'  nim  tnat  ^as  ^  Title.     b  And  in  19.  H.  8.   where  one   diffeizes  the  Difcontinuee  of  Tenant  in 
nietter  i. per     Tail,  and  enfeoffs  the  Iffue  in  Tail  within  Age,  he  fhall  be  remitted,  and  by  the  better  Opinion  the 
^"^^'^'"Diffeifin  by  the  Diffeizor  averred  without  making  the  Iffue  privy  may  not  hinder  the  Remitter,  in- 
ftices uttr.  Et    afmuch  as  the  Title  is  not  denied.     Whenever  therefore  the  Title  is  confeffed,  Covin  cannot  be 
c^TT  Lk.8eneral'y  averred,  without  fhewing  a  fpecial  Wrong  done  in  him  that  has  the  Title  ;  and  here  no 
193.pi.  98.Lane  Wrong  is  fhewn  to  be  done,  but  a  nient  dedire  by  Covin  and  Confeflion,  whereas  a  nient  ded-re  is 
vtnPA*r.Stit.a'  not  Dad>  ^  tne  Title  l5  g00^  :  For  if  the  Title  is  not  good,  the  Party  is  not  driven  by  Law  to  main- 
Remitter  c.      tain  it,  and  to  (land  in  Defence  of  it,  for  that  would  be  contrary  to  good  Confcience,  quid  avero 
p1'4'  non  declinabit  jujtus.     And  therefore  Confeflion  of  an  Action,  or  went  dedire  is  not  ill,  if  the  Title 

be  good.  And  then  when  the  Title  is  confeffed  to  be  good,  and  the  nient  dedire  is  averred  to  be 
°  M{  h'b?o  8'  ky  Covin,  and  to  be  bad,  this  is  meerly  repugnant  to  the  Title  which  is  confeffed  to  be  good.  But 
CoUufionai.  he  that  will  be  aided  by  Covin  ought  to  deftroy  the  Title,  or  elfe  to  confefs  the  Title,  and  fhew  a 
Fauxifier  de  re-  Wrong;  <jone  afterwards  in  coming  to  it.      c  And  therefore  if  a  Tenant  for  Years  would  be  received 

cov.  45.  Keceit  o  c> 

67.  p.  17.        to  defend  his  Term  by  the  Statute  of  Gloucefier  cap.  1 1.  it  is  not  fufficient  to  fhew  that  the  Suit  was 

Fkz.3'Remtio5.  brought  by  Covin,  but  he  ought  to  fhew  how  the  Title  is  not  good  ;  as  if  it  be  in  a  Writ  of  Entry 

fur  dijfeizin,  he  ought  to  traverfe  the  Diffeizin,  as  in  many  Books  it  is  adjudged  ;  or  if  he  confefs 

<i4i.  Afs.  Pi  28.  the  Title  to  be  good,  then  he  ought  to  make  him  that  has  the  Tide  privy.     d  As  in  41 .  Aff.  where 

de  rt'co"!! BroM*  was  found  by  Office,  that  one  F.  who  had  good  Caufe  of  Action  of  adtermirium  qui  pratoiit  a- 

4o.coiiufion3i,gainft  an  Infant  by  Defcent,  caufed  one  H.  to  cliffeize  the  Heir  by  Covin,  againft  whom  he  reco-. 

emitter  4  .     verecj  ^y  j^  vVi  it  of  Entry  ad  term: mm  qui  pr^teriti,  there  upon  this  Office  found  the  King,  of 

<=  m  18  h  8   wnom  tne  Land  was  held,  had  Reffitution  of  the  Land  during  the  Nonage  of  the  Heir,  notwith- 

5.  b.  44.  Afs.     ftanding  the  Plea  and  Averment  of  F.  in  Maintenance  of  his  Title.     e  So  that  ahho'  the  Title  be 

FW.de°recov.  g°°d>  yeC  if  Covin  is  practifed  by  him  that  has  the  Title  in  coming  to  it,  he  fhall  not  be  remitted  ; 

43-  and  this  ought  to  be  fhewn  by   him  that  fhall  take  Benefit  by  it,  or  otherwife  be  made  to  appear. 

f 20. Aft.pl.  14. f  And  in  20.  Aff.  in  Aflize  by  an  Abbot  it  was  found  for  him,  and  that  there  was   no  .Collufion. 

Bro'coTh.'fo 32:  ^n^  lt  was  Pravecl  °y  tne  King's  Serjeant  to  enquire  if  the  Abbot  had  releafed,  the  Aflize  faid  that 

26.  Dures  12.    the  Abbot  without  his  Convent,  by  Durefs  done  to  the  Abbot  by  taking  his  Cattle,  had  releafed 

all  his   Right  to    one  A.  named   in  the   Writ    Purveyor  to   the  King,    and    it    was  enquired 

whether   it    was    by    Durefs    of  Imprifonment,    and    the    Aflize    faid    that  it    was    not,    and 

there  it  is  held,    that  although  the'  Releafe  be  found,    which  prima  facie  imports    Covin,  yet 

the  King  fhall  not  have  the  Land  during  the  Life  of  the  Abbot,  becaufe  the  fpecial  Matter 

/;  there 
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there  was  and  ought  to  be  found,  which  proves  the  Releafe  void,  and  fo  no  CollufiOn.     a  And  fo  aM.  9.  h.  4.6. 

in  9.  H.  4.  the  King  may  not  have  Benefit  [of   Collufion  found  generally  upon  the  Statute  of  fro.'cSSn5' 

Marlbridge  cap.  6.  without  the  fpecial  Caufe  thereof;  for  which  Reaibn  I  lay,  that  if  the  King  fhall  16.43- 

not  take  Advantage  of  Colhifion  generally  found  without  the  fpecial  Caufe  fhewn,  a  mult :  for  tiore 

a  common  Perfon  fhall  not  take  Advantage  of  it,  efpecially  where  the  Title  is  confeffed  to  be  good ; 

and  for  thefe  Caufes  it  feems  to  me  that  the  Covin  is  not  here  well   averred  without  the  fpecial 

Caufe  (hewn.     And  he  argued  further,  that  Execution  of  the  Recovery  ought  to  be  (hewn,  for  if 

the  Tenant  in  Tail  die  before  Execution,  the  Iffue  in  Tail  fhall  falfify  this  Recovery,  for  without 

Execution  it  is  no  Difcontinuance,  and  therefore  Execution  ought  to  be  fhewn.     And  he  argued 

alfo,  that  it  ought  to  be  fhewn  how  the  Wife  of  the  Plaintiff  was  Heir  to  the  Tail,  and  that  (he 

could  not  be  feized  in  Tail,  and  that  the  Statute  here  ought  to  be  pleaded  certainly,  and  that  the 

Place  of  the  making  of  it  ought  to  be  fhewn  ;  and  for  thefe  Caufes  he  held  the  Replication  ill,  and 

that  the  Plaintiffs  fhould  be  barred. 

Harris  argued  to  the  fame  Purpofe,  and  he  alfo  took  the  Law  to  be  that  there  could  not  be  Co-  on  the  fams 
vin  where  the  Title  is  good,  except  a  Wrong  is  done  by  him  that  has  the  Title,  and  this  ought  toside* 
be  fhewn  ;  for  here  tnafmuch  as  the  Title  is  confeffed  to  be  good,  in  that  it  is  not  traverfed,  nor 
confeffed  and  avoided,  this  Recovery  may  not  be  averred  to  be  by  Covin,  for  fuch  Averment  is  re- 
pugnant in  itlelf,  and  it  is  inconfiftent  to  fay  that  he  did  Right  by  Covin,  for  if  Right  is  done  and 
no  Wrong,  then  there  is  no  Covin,  tor  Covin  is  always  taken  in  malum  partem ;  and  then  if  the 
Title  be  good,  (as  the  Plaintiffs  have  here  confeffed  it  is)  the  nient  dedire  is  well  done,  for  if  the 
Woman  Defendant  fhould  ftand  in  Defence  againft  a  good  Title,  (he  would  act  contrary  to  good 
Confcience,  and  for  this  Reafon  the  Averment  of  Covin  is  repugnant  to  the  former  Confeffion.  And 
the  Statute  was  never  intended  to  punifh  or  defeat  all  Recoveries  by  Reddition,  or  nient  dedire,  but 
only  all  fuch  Recoveries  as  are  upon  a  feint  Title.  And  a  Recovery  upon  good  Title,  where  no 
Wrong  is  done,  is  out  of  the  Danger  of  the  Statute,  and  here  the  Title  is  confeffed  to  be  good, 
and  then  the  Confeffion  is  no  Wrong,  and  without  Wrong  there  can  be  no  Covin,  ergo  the  Covin 
is  repugnant;  and  becaufe  the  Title  is  not  defaced  in  any  certain  Point,  the  Averment  of  Covin  is 
not  good.  And  as  to  the  Statute,  he  took  the  Cafe  here  to  be  out  of  the  Words  of  it  for  the  Rea- 
ibns  before  fhewn  ;  and  as  to  the  fecond  Claufe  of  the  Statute  touching  the  Entry  upon  the  Woman 
beino-  fole  at  the  Time  of  fuch  Recovery,  which  faith  "  That  the  Woman  (hall  be  barred  and  ex- 
"  eluded  of  her  Title  and  Intereft  in  the  fame  Lands,"  whereas  the  Recovery  before  barred  and  ex- 
cluded the  Woman,  he  took  it  that  the  Words  were  not  put  there  in  vain.  And  the  Intent  of 
thefe  Words  (as  it  feemed  to  him)  is  thus,  viz.  before  the  Statute  Women  would  have  fuffered 
feint  Recoveries  to  the  Ufe  of  themfelves  for  their  Lives,  and  after  to  the  Ufe  of  other  Strangers, 
and  whereas  they  fhould  have  had  the  Ufe  before,  now  the  Statute  has  taken  away  the  Ufe,  and 
excludes  and  bars  their  Title  and  Intereft,  viz.  the  Ufe  which  they  fhould  have  had,  and  fo  inflicts 
a  Penalty  upon  them,  but  does  not  give  any  Entry  to  the  Eleir  in  th;  Life  of  the  Tenant  in  Tail  ; 
for  the  firft  Claufe  is,  "  That  they  fhall  enjoy  the  Tenements  in  the  fame  Manner  and  Form  as 
"  they  fhould  have  done  if  no  fuch  Difcontinuance,  Warranty,  or  Recovery  had  been  had  or  made." 
And  if  no  fuch  Recovery  had  been  had,  then  the  Heir  fhould  not  have  entered  upon  the  Tenant 
in  Tail  until  after  his  Death,  no  more  fhall  he  now.  And  the  fecond  Claufe  is  ut  fupra,  "  and 
"  that  they  to  whom,  &c.  fhall  enter,  and  enjoy  according  to  his  or  their  Titles  therein,"  and  the 
Title  of  the  Heir  is  not  until  after  the  Death  of  the  Anceftor,  and  not  before  ;  and  fo  is  it  in  the 
Cafe  here.  And  according  to  this  Expofition,  the  (aid  Words,  viz.  "  That  the  Woman  fhall  be 
"  barred  andexcluded,"  and  the  other  Words  alfo  may  ftand  together.  And  in  this  Senfe  he  took 
the  Statute.  And,  note,  he  argued  to  the  fame  Effect  with  the  others  before  him  as  to  all  the  reft  of 
the  Points  that  were  moved. 

At  another  Day  Molineux  Juftice  argued.  It  feems  to  me  that  the  Plaintiffs  fhall  recover.  Firft,  as 
to  the  Covin,  it  feems  to  me  that  the  Plaintiffs  need  not  to  (hew  fpecial  Caufe  thereof  ;  for  there 
is  a  Diverfity  between  Covin  apparent,  and  Covin  not  apparent,  for  to  aver  that  which  is  b  appa- 1>  Keiw.  9;. 
rent  is  vain,  as  to  averfpecially  that  a  Horfe  I  have  bought,  which  has  no  Eyes,  is  blind,  is  in  vain  pk62, p%er.^™' 
becaufe  it  is  apparent.  c  And  when  the  Tenant  infeoffs  his  Son  within  Age  by  Collufion,  the  Lord  «?■■»*;  s.c'o. 
fhall  feize  him  for  his  Ward,  and  fhall  not  be  forced  to  (hew  this  Collufion  fpecially.  And  fo  here  ™6ii'cf°'St' 
it  is  in  vain  to  (hew  the  Collufion  fpecially,  becaufe  it  is  apparent,  for  the  Woman  Defendant,  when  Co.  Litt.3o3.  b". 
(he  was  impleaded,  came  at  the  firft  Day,  and  therefore  was  not  amerced,  and  alfo  (he  was  not  I^^' ^l°'m 
efibigned,  nor  had  the  View,  and  (he  loft  her  other  Advantages,  which  the  Law  gave  her,  by  which  J3    Heath's 
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Act  there  appears  a  voluntary  Affent  in  her,  and  Covin  apparent,  and  then  to  aver  that  fpecially,  w^g.Max.ij2 
which  appears  by  the  Record,  is  in  vain.     d  And  the  Statute  of  Weftminflcr  1.  cap.  4.  recites  that  p1-  i2-  Poft-  55- 
the  Law  was,  that  if  the  Hufband  would  contefs  an  Action,  the  Wife  fhould  have  Dower  by  thecTj.  mntaguc 
Common  Law,  for  it  is  intended  by  the  Law  to  be  Covin  apparent :  But  if  the  Recovery  had  been c  ?•  Co:  39-  •>. 
by  Default,  it  was  doubtful.     e  But  here  if  the  Action  had  been  tried  by  Verdict  of  j  2  Men,  then  T^.  iniT^o. 
the  Caufe  of  Covin  ought  to  be  fhewn,  for  the  Law  gives  Credit  to  the  Verdict.     f  And  therefore  if  eM-  j>-  H-6-. 
a  Man  brings  an  Attaint  he  fhall  not  have  a  Superpdeas,  for  the  Law  prefumes  the  Verdict  to  be  F^uL'r  Lrec"  *■ 
true  till  the  contrary  is  tried,  which  proves  what  Credit  the  Law  gives  to  the^Verdict  of  1 2  Men  :  5-T.Raym.3r4. 
But  upon  Error  in  fait,  or  in  the  Record,  the  Party  (hall  have  a  Superfedeas,  for  the  Law  judges  fsamebiver% 
indifferently  of  the  Truth  or  Falfhood  thereof,  and  therefore  the  Party  (hall  have  a  Superfedeas,  but^'5" %'£**' 
not  upon  Attaint  for  the  Caufe  aiorefaid,  viz.  for  the  Credit  given  to  the  Verdict.    And  fo  Covin,  pe'rfe'deas 6. Bra. 
which  is  averred  in  Avoidance  of  a  Trial  by  Verdict,  ought  to  be  fhewn  certainly.     And  the  A-  e4'n 'cT'e?' 
verment  of  Covin  generally  is  good  for  another  Reaibn,  viz.  becaufe  the  Statute  fpeaks  £  generally  i.Rbi.  ReP.  18*. 
of  Recoveries  by  Covin.     As  the  Statute  of  4.  //.  7.  cap.  20.  faith,  that  if  any  Recovery  be  plead-  lll'.l' ^mch' 
ed  in  Bar  againft  the  Plaintiff  in  an  Aftion  popular,  the  Plaintiff  may  aver  that  the  faid  Recovery  479-  .vin.  ' 
was  by  Covin  ;  and  there  by  the  Generality  of  the  Statute  the  Party  may  aver  the  Covin  generally,  tie^M.  p7"" 
fo  here.     And,  Sir,  the  Statute  here,  being  general,  prohibits  Covin  in  Recoveries  upon  good  Si.Roi.R.4  s. 
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Titles,  as  well  as  upon  falfe  or  feigned  Titles,  for  the  Statute  is  general,  and  then  it  follows  that 
the  Covin  generally  ihewn  is  good,  without  falfifying  the  Title.     And  as  to  the  other  Exception, 
viz.  the  Entry  upon  the  Recovery,  this  is  not  neceffary  to  be  (hewn,  becaufe  the  Statute  fpeaks  of 
the  Recovery  only,  and  it  is  a  Recovery  without  Execution,  and  the  Statute  intended  Recoveries 
without  Execution,  as  it  is  proved  by  a  Provifo  in  the  Statute,  which  faith,  "  That  the  faid  Sta- 
"  tute  fhall  not  extend  to  any  Recoveries  to  be  had,  except  where  fuch  Women  were  then  alive, 
"  and  then  took  the  Iffues  and  Profits  of  the  faid  Lands,  or  fome  other  to  their  Ufe,  &c."  and  if 
they  then  took  the  Profits,  it  follows  that  Execution  was  not  had,  and  fo  the  Statute  extends  to 
fuch  Recoveries  before  Execution.     And  as  to  the  other  Exception  which  was  taken,  viz.  becaufe 
it  was  not  alledged  how  the  Wife  of  the  Plaintiff  was  the  Perfon  who,  &c.  Sir,  as  to  this,  it  is  not 
at  all  neceffary,  for  that  the  Statute,  being  general,  gives  the  Averment  generally  ;.  and  befides  in- 
afmuch  as  fhe  has  alledged  thatfhe  herfelr  was  the  Perfon  to  whom  the  Intereft  and  Title,  after,  the 
Death  of  the  Woman  Defendant,  belongs,  and  the  Defendant  has  demurred  upon  it,  although  the 
Replication  in  this  Point  were  vicious  before,  yet  the  Demurrer  has  made  it  good,  for  a  Demur- 
a SeeAntei3. (i)  Ier  is  a  Confeffion  a  of  the  Matter  of  Fad:  before  alledged.     And  fo  the  Demurrer,  which  is  a  Mat- 
there  eked.0 "     ter  ex  pofi  faclo,  has  made  the  Plea,  which  was  bad  before,  to  be  good  now.     b  As  in  a  Prcecipe 
quod  reddat,  if  the  Tenant  pleads  non-Tenure  the  Day  of   the  Writ  purchafed,  it  is  no  Plea,  for 
bseethisandthehe  might  be  Tenant  afterwards ;  but  if  Iffue  is  joined  upon  it,  and  it  is  found  that  he  was  Tenant 
p^cJ.m.V   the  Day  of  the  Writ  purchafed,  this  has  made  the  Plea  good,  for  the  Reafon  why  it  was  bad  is 
h.  7. 7.  a.  Bro.  now  disproved.     So  in  Debtagainft  Executors,  if  they  plead  nothing  in  their  Hands  the  Day  of 
6.eH.' 7.'  \i. 'a.    the  Writ  purchafed,  without  faying,  or  ever  after,  the  Plea  is  bad,  but  if  Iffue  is  joined  upon  it, 
t.  m.h.  7.24.  and  it  is  found  that  they  had  Affets,  now  the  Iffue,  which  was  bad,  is  by  the  Verdict  made  good. 
M.31.  h.  6. 11.  So  here  the  Plea,  which  was  bad,  is  made  good  by  the  Demurrer,  which  is  a  Confeffion  of  the  Fad:, 
b  pcrTth.       for  the  Reaf0n  why  it  fhould  be  bad  is  nowconfeffed  to  be  good  ;  and  fo  the  faid  Exceptions  are  of 
no  Weight.     And  as  to  the  Matter,  it  feems  that  the  Cafe  is  within  the  Words  of  the  Statute,  for 
inafmuch  as  it  is  here  alledged  that  the  Hufband  was  feized  in  Fee,  by  this  it  is  proved  that  the 
Inheritance  was  his,  for  every  Fee  fimple  which  a  Man  has  is  his  Inheritance:  And  then  fhe  had 
a  Ufe  in  the  Inheritance  of  her  Hufband.     And  he  argued  as  if  thefe  Words  in  the  firft  Part  of  the 
Statute,  viz.  (to  her  own  Ufe)  had  been  in  Ufe,  and  to  fuch  Effect  he  took  them,  (as  I  apprehend- 
ed him)  and  then  he  maintained  that  the  Woman  held  the  Inheritance  of  her  Hufband,  that  is  to 
fay,  his  Land  in  Ufe  jointly  with  the  Hufband,  and  fo  within  the  Words  of  the  Statute  ;  and  if 
<=s.p.  2.R0I.  r.  it  Was  not  within  the  Letter  of  the  Statute,  then  he  argued  that  it  fhould  be  within  the  Equity  and 
50  ^pa  0  c  t.  jntent  0f  jt .  an(j  he  made  no  Queftion  but  that  the  Heir  in  Tail  fhould  enter  c  prefently,  and  ouft 

the  Woman  Defendant ;  and  fohe  held  that  the  Plaintiffs  fhould  recover. 
Hah:  j.  Hales  Juftice  to  the  fame  Purpofe.     And  as  to  the  Covin,  the  Replication  is  good  without  fhew- 

ing  the  Caufe  thereof-,  for  firft   it  is  to  be  noted,  that  the  Statute  is  general,  for  it  is,  if  Women 
by  Covin  fuffer  any  Recovery,  &c.  which  general  Words  prohibit  Covin  in  Recoveries  upon  good 
Title,  as  well  as  upon  bad  Title,  and  reftrain  that  which  was  lawful  before,  for  at  the  Common 
Law  the  Woman  named  in  this  Statute  might  lawfully  make  a  Releafe  to  the  Diffeizee  with  War- 
ranty, or  fuch  a  Woman  being  ceftuy  que  Ufe  might  make  a  Feoffment,  or  do  other  Acts  at  that 
Time  lawful,  which  now  the  Statute  prohibits.     So  that  although  a  Recovery  upon  good  or  bad 
Title  had  been  heretofore  without  Punifhment,  notwithftanding  they  had  been  by  Covin,  yet  the 
Statute  now  prohibits  the  Covin,  as  well  where  the  Action  is  upon  good  Title,  as  where  it  is  upon 
a  vin.  Abr.  tit.  bad  Title,  and  fuch  was  the  Intent  of  the  Makers  of  the  Statute.     d  For  if  a  Woman  had  for  her 
pi!™  A'  2"      Jointure  an  Eftate  Tail  according  to  this  Statute  with  Warranty,  and  had  been  impleaded  by  Action 
upon  good  Title,  and  by  Covin  had  confeffed  the  Action,  this  is  clearly  within   the  Compafs  of 
the  Statute,  by  the  Intent  of  the  Makers  of  it ;  for  although  the  Title  of  the  Action  be  good,  yet 
if  fhe  had  vouched,  and  recovered  in  Value,  this  Recovery  in  Value  fhould  go  to  the  Benefit  of 
« Pott.  54.  per  the  Iffue  in  Tail,   which  now  her  Covin  has  deftroyed.     And  fo  although  the  Title  be  good,  yet 
Mumaguec.j.  tnjs  Covin  fhall  bring  the  Woman  within  the  Penalty  of  the  Statute.     And  therefore  Covin  may 
f  wing.  Max.  be  c  where  the  Title  is  good,  f  for  the  Makers  of  the  Statute  confidered  the  Frailty  and  Inconftancy 
reg.  83.  pi.  42.  of  Women,  who  might  eafily  by  flattering  Words  be  deluded  and  enticed  to  Covin,  and  therefore 
they  ordained  againft  them  a  Penalty,  as  a  Bridle  to  their  Inconftancy,  and  would  not  make  them, 
who  have  fo  little  Difcretion,  Judges  of  the  Goodnefs  or  Badnefs  of  the  Title  of  Actions,  but  pro- 
hibited their  Covin.     For  which  Reafon  one  may  aver  the  Covin  generally.     For  if  the  Title  be 
good,  then  there  is  no  fpecial  Caufe  of  Covin  which  may  be  alledged,  but  it  fhall  be  averred  gene- 
rally, as  in  the  Cafe  before  put  a  Man  fhall  aver  generally  that  the  Recovery  in  Action  popular 
was  by  Covin-,  for  there  could  be  no  fpecial  Caufe  of  Covin  there.     And  fo  by  the  Statute  of  13. 
Rich.  2.  cap.  17.  which  ordains,  where  Tenants  for  Lije  being  impleaded  are  of  Covin  with  the  De- 
S  M'f11-  r4'  mandMts  that  the  Tenements  he  recovered,  he  in  Reverfwn  fhall  be  received,  &c.  s  there  he  fhall  fay, 
ceit-83.5Bro.  36.  that  the  Tenant  for  Life  pleaded  feintly,  and  he  fhall  pray  to  be  received,  and  this  Caufe  gene- 
7'  if'  Fit'4'  ra"y  ^a^  ^e  good  by  Reafon  of  the  Generality  of  the  Statute,  for  whether  the  Title  of  the  Action 
Rece'it 50  B1-0.2.  be  good  or  ill,  yet  if  the  Tenants  were  of  Covin  with  the  Demandants,  the  Reverfioner  fhall   be 
M-  3b3'vin6'     received,  and  then  the  fpecial  Caufe  of  Covin  or  feint  Pleading  fhall  not  be  fhewn  in  Refpect  of 
Abr.  tit.  Ref-    the  Generality  of  the  Statute.    h  So  that  where  Statutes  fpeak  of  Covin  generally,  it  fhall  be  fhewn 
/«wrtt'2,p1' S'  generally,  but  otherwife  of  Covin  at  the  common  Law.     And  if  the  Makers  of  the  Statute  of  1 1. 
H.  7.  had  only  intended  Recoveries  by  feint  Titles,  they  would  haveexprefly  given  the  Penalty  to 
h  I  a°''R'     Covin  in  Recoveries  upon  feint  Titles,   for  it  would  have  been  a  great  Overfight  in  them  to  have 
e49*   Jpoken  of  Covin  in  Recoveries  generally,  when  they  only  intended  Covin  in  feint  Recoveries.     But 
that  was  not  their  fole  Intention.     For  the  Iffue  in  Tail  might  falfify  a  feint  Recovery  by  Covin 
before,  but  whether  the  Title  be  feint  or  good,  the  Covin  is  only  prohibited  by  the  Statute,  and 
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Covin  may  alter  the  Matter  where  the  Title  is  good.     a  As  in  the  faid  Cafe  of  19.  //.  8.  where  one  a 
diffeized  the  Difcontinuee  in  Tail  by  Covin,  to  the  Intent  to  enfeoff  the  Iffue  in  Tail  within  Age,  ,2.  b/pwe'ju": 
who  had  no  Knowledge  of  the  Covin,  the  Feoffee  fhall  not  be  there  remitted  by  the  better  Opinion,  fti°c0againa  2i 
notwithstanding  his  good  Title,  and  this  is  becaufe  of  the  covinous  Intent.     b  And  there  it  is  put,  je'nk?'i|3VPi. 
that  if  my  Anceftor  diffeizes  me,  to  the  Intent  to  mai<e  a  Feoffment  with  Warranty  to  bar  me,  al-  ^nLan^'  „ 
though  the  Warranty  is  made  20  Months  afterwards,  yet  it  is  a  Warranty  which  commences  by  157"  pi.  v™%' 
DiffeTzin  ;  fo  that  the  Intent  gives  a  different  Effeft  to  the  Ad.     c  And  if  a  Woman  has  good  Remittee"' 
Title  of  Dower,  if  fhe  be  of  Covin  that  the  Tenant  fhall  be  oufted  by  one  againft  whom  fhe  re.- pi- 4  es- 
tovers, yet  fhe  fhall  not  hold  it,  but  fhall  be  a  Diffeizorefs  •,  and  fo  Covin  may  be  here,  tho'  the  Ante  48' 
Title  is  good.     And  as  to  that  which  has  been  faid,  a  vero  non  declinabit  jujius,  true  it  is,  d  but  b- 3  c°-;3.a.  5. 
when  Truth  is  mixed  with  Covin  as  a  noxious  Herb,  and  Covin  with  Truth,  this  Conjunct  ion  and  Sl^ii-  f;™- 
Mixture  makes  the  whole  unfavory,  and  the  Goodnefs  is  perverted  to  Wickednefs.     And  the  Co-^'^-^'^- 
vin  here  fhews  itfelf  apparently,  for  it  appears  by  the  Record  that  the  Woman  Defendant  being  ivLT'reg.  T^'. 
impleaded  in  the  firfl  Suit  had  not  View,  Voucher,  Effoign,  nor  other  Delays,  which  every  onepl-37- 
that  is  impleaded  upon  good  Title  may  with  fafe  Confcience  take  as  Advantages  given  by  the  Law,  c  M 
and  therefore  that  which  appears  here  need  not  be  averred,  fo  that  for  thefe  Caufes  the  Covin  is  46.  a.  Fi'tz.  '3' 
well  averred  without  fpecial  Caufe  fhewn.     And  as  to  the  other  Exception,  viz.  that  Execution  of  ^0WpMzFBl°- 
the  Recovery  is  not  fhewn,  this  is  not  neceffary  to  be  declared,  lor  the  Statute  fays,  that  the  Recovery  de  recov.-29.ux" 
fhall  be  void,  and  then  it  was  not  the  Intent  of  the  Statute  that  Execution  fhould  be  fued  upon  a  f™" 6;  c°lll^°n 
void  Recovery,  for  which  Reafon  the  Recovery  fhewn  by  itfelf  is  fufheient.     Then  as  to  the  other  p».  zs./erxw.' 
Exception,  viz.  c  that  it  is  not  fhewn  certainly  how  the  Wife  of  the  Plaintiff  is  Heir  •,  Sir,  this  t&*6°£e™& 
is  not  neceffary  for  four  Caufes ;  one  Caufe  is,  for  that  the  Statute  is  general,  viz.  it  /hall  be  law-  pi.  29-  Br0. 
fid  for  the  Perfon  to  whom,  i£c.  to  enter  :  So  that  the  Statute  being  general  gives  the  Party  a  gene-  ^M^fTi? 
ral  Anfwer  according  to  the  Statute.     And  therefore  if  a  Statute  was  made,  that  if  any   Woman  4.  b.Mg.  H.4. 
confent  to  a  Ravifher,  the  Parfon  of  the  Parifh  where  fuch  Woman  dwells  fhall  enter  and  hold  to  Ed. "4. 4. pi! 7 
him  and  to  his  Succeffors,  there  if  any  fuch  Parfon  conveys  to  himfelf  Title  of  Entry,  he  fhall  mew  Bro.coiiufion' 
the  Confent  to  the  Ravifher,  and   fhall  fhew  that  he  is  Parfon,  and  that  he  ought  to  enter,  and  i\0lVbr.  «*! 
he  needs  not  fhew  how  he  was  prefented,  inftituted,  and  inducfed  Parfon,  becaufe   he  fhall   give  pj-  3-  Co.  Litt. 
an  Anfwer  as  general  as  the   Statute  itfelf  was.     And  the  Statute  of  5.  R,  2.  cap.  7.  ordains,  That  ltd'. 'f|fa.b< 
none  make  Entry  into  Lands  and  Tenements,  but  in  Cafe  where  Entry  is  given  by  Lazv,  there  the  Writ  Co-3i-  *•  6.'eJ. 
upon  this  Statute,  and  the  Count  alfo  fnall  be  general,  viz.  that  he  hath  entered  into  Lands  and  1%  \ZZ  Cr0, 
Tenements,  where  the  Entry  was  not  lawful,  and  the  Plaintiff  fhall  not  fhew  any  Title  in  himfelf,  ReP;  »7«* 
or  Caufe  why  the  Entry  of  the  Defendant  was  not  congeable,  but  as  general  2s  the  Statute  is,  l\ Finch'^' 
fo  general  fhall  the  Writ  and  Count  be.     And  fo  the  Statute  of  8.  H.  6.  cap.  9.  ordains  than  ninePo&-  5?-'; 
fjall  enter  into  Land  with  forcible  Hand,  there  the  Writ  and  the  Count  fhall  be  general,  viz.   that  dSee  the  o  ;  - 
the  Defendant  with  forcible  Hand  hath  expelled  and  diffeized  the  Plaintiff  of  his   Freehold,  and °RS  °f  huj0<  and 
he  fhall  not  fhew  Title  to  the  Freehold,  nor  in  what  Manner,  or  of  what  Kind  the  Force  is,  and  f."T.'b.'7*  H' 
this  is  by  Reafon  of  the  Generality  of  the  Statute.     And  the  Statute  off  Maintenance  ordains,  "3-ndi!  105. 
that  none  fhall  maintain  any  Quarrel,  &c.  there  the  Writ  and  Count  fhall  be  general,  viz.  that  trie  x^\a!^%. 
Defendant  hath  maintained  fuch  an  one  in  quadam tranfgreffione,  and  he  fhall  not  fhew  fpecially  what 
Trefpafs,  &c.  and  this  is  becaufe  of  the  Generality  of  the  Statute.     So  here  inafmuch  as  the  Sta  *■  SeeB.  n.  c. 
tute  is  general,  the  Averment  fhall  be  general,  for  which  Reafon  it  is  well  averred.     The  fecond  L1  Gou'driT-'e 
Caufe  to  prove  the  Averment  good  is,  for  that  if  the  Wife  of  the  Plaintiff  ought  to  fhew  certainly  Hob.233.Kutt'. 
how  fhe  is  Heir,  yet  it  might   be  that  another  is  now  Heir,  and  yet  fhe  fhall   hold   the   Land.  rsWeftm,  t  cap 
As  put  the  Cafe  that  the  Wife  was  enfant  with  a  Son  at  the  Time  of  the  Death  of  her  Hufband,  23. 
and  before  the  Son  was  born,  the  Wife  fuffered  a  Recovery  by  Covin,  and  the  Daughter  now  g  T     H 
Plaintiff  entered,  and  afterwards  the  Son  is  born,  now  he  is  Heir,  and  yet  the  Daughter  fhall  holdzs-Fiw.  bevife 
the  Land  during  the  Liie  of  the  Wife,  becaufe  fhe  was  then  in  rerum  naturd,  and  took  the  Ad-  Defc°'s'23D 
vantage  which  was  then  given  to  her  alone,  and  fhe  fhall  hold  it,  and  the  Son  born  afterwards  5.  wing.  Max. 
fhall  not  recover  it  of  her,  no  more  than  in  the  Cafe  in  9.  H.  6.  %  where  a  Man  deviled  Land  to'es'  I03-f'-30- 
one  for  Life,  Remainder  to  the   right  Pleirs  Males  of  the  Devifor,    and  to    the  Heirs   of  his 
Body   begotten,  and   Tenant  for  Life  died,  and  the  next  Heir  to  the  Devifor  being  a   Woman 
entered,  and  afterwards  fhe  had  a  Son,  and  there  it  is  held  by  the  better  Opinion,  that  the  Son 
fhall  not  ouft  the  Woman,  becaufe  the  Son  born  afterwards  fhall  not  take  away  the  Land  before 
veiled  in  the  Woman  as   Heir  for  Default  of  fuch  a  Perfon  then  in  rerum  naturd  to  take  the  De- 
vife.     And  fo  here,  the  Wife  of  the  Plaintiff  might  be  a  Daughter,  or  the  Iffue  of  a  Daughter, 
and  might  enter  before  a  Son  was  born,  in  which  Cafe  fhe  fhall  hold  it  during  the  Life  of  the 
Tenant  in  Tail,  and  no  longer,  for  this  Statute  has  not  deftroy-d  the  Tail,  but  the  Intent  of  it 
is  to  preferve  the  Tail  •,  and  then  if  the  Wife  of  the  Plaintiff  ought  to  fhew  how  fhe  is  Heir, 
(there  being  a  Son  born  utfupra)  thereby  fhe  would  give  the  Defendant  an  Occafion  to  fhew  that 
the  Son  was  Heir,  which  would  be  a  Means  of  joining  Iffue  upon  that  which  is  not  iffuable,  for 
the  Matter  may  well  fland  together,  and  yet  the  Daughter  fhall  hold  the  Land  ;  fo  that  this 
would  be  an  apparent  Contrariety  in  the  Face  of  the  Court,  and  for  this  Caufe  the  Plaintiffs  fhall 
not  be  driven  co  fhew  how  fhe  is  Heir.     The  third  Caufe  to  prove  this  general  Averment  good 
is,  for  that  it  may  be  that  he  who  has  Caufe  to  enter  upon  a  Recovery  by  Covin  may  have  one, 
two,  or  more  Caufes.  As  if  a  Leafe  for  L*fe  is  made  to  a  Woman  for  her  Jointure  according  to  this 
Statute,  Remainder  for  Years,  Remainder  for  Life,  he  in  the  Remainder  for  Years  makes  him 
in  the  Remainder  for  Life  his  Executor,  and  dies,  the  Woman  Tenant  for  Life  fuffers  a  feint  Re- 
covery, he  in  the  Remainder  for  Life  being  alfo  Executor  enters,   if  afterwards  in  pleading  he  in 
the  Remainder  might  not  fay  that  he  was  the  Perfon  to  whom,  &c.  but   fhould  be  driven  to 
fhew  fpecially  how,  then  he  fhould  fhew  double  Matter,  and  fo  the  Caufe  fhewn  would  be  double, 
or  perhaps  treble,  which  would  much  inveigle  the  Court.     And  alfo  if  he  fhould  be  forced  to 
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hold  himfelf  to  one  Caufe,  then  it  would  be  an  Eftoppel  to  him  at  another  Time  to  fay  that  he 
entered  for  another  Caufe,  which  would  be  mifchievous  to  him.     Wherefore  the  Averment  gene- 
rally that  fhe  is  the  Perfon  to  whom,  &c.  is  good  without  fhewing  how.     The  fourth  Caufe  to 
prove  the  general  Averment  good  here  without  fhewing  how,  csV.  is,  for  that  the  Wife  of  the 
Plaintiff  was  once  in  Poffeffion,  fo  that  the  Eftate  in  the  Thing  is  executed,  and  upon  this  the 
Plaintiffs  have  brought  an  Action  of  Trefpafs,  in  which  Cafe  they  fhall  not  plead  fo  fpecially,  nor 
a  See  Ante  46.  be  forced  to  fhew  as  much  Certainty,  as  if  they  were  demanding  the  Execution  of  a  Thing. 
Sok^the're       *  -^nc*  therefore  ^  Adminiftrators  bring  an  Action  of  Trefpafs  for  Goods  taken  out  of  their  Pof- 
cited.  See  Cro.    fefiion,  they  fhall  not  fhew  the  Letters  of  Adminiftration  .  Otherwife  it  is,  if  the  Action  was 
Bemell  ^  "'  brought  for  Goods  taken  in  the  Lifetime  of  the  Inteftate,  for  there  they  never  had  any  Poffeffion 
of  the  Thing,  but  it  is  to  be  executed.     So  if  a  Leafe  is  made  for  Life,  Remainder  in  Tail,  and 
i>  h.  14.  h.  8.  he  in  the  Remainder  is  feized,  after  the  Death  of  the  Tenant  for  Life  his  Iffue  fhall  have  a  Forme- 
lng.%?co*%%~z,doni  and  fhall  declare  upon  anb  immediate  Gift,  and  fhall  not  fhew  thec  Deed  thereof;  otherwife 
wing.  Max.      it  is,  d  if  it  was  to  execute  the  fame.     So  here,  inafmuch  as  the  Plaintiffs  were  once  feized,  they 
p|ft*°^ p ' "' need  not  fhew  how  Heir,  as  they  ought  to  have  done,  if  they  had  fought  to  execute  the  Thing  ; 
and  therefore  in  this  Point  the  Replication  is  good.     And  three  Objections  have  been   made  to 
ci8.h.  8.  4.  a.  the  contrary,  which  I  will  anfwer.     Firft,  it  has  been  faid,  that  if  the  Defendant  fhou Id  anfwer 
lIo.  Afs.'pi?"  and  fey  that  the  Wife  is   not  the  Perfon  to  whom,  ciJV.  this  Iffue  would  be  too  incertain  to  be 
■x9.  per  Nona,  tried  :  Sir,  as  to  this  I  anfwer,  that-in  many  Cafes  Iflues  fhall  be  joined  upon  as  great  an  Incer- 
fertud. m.Vi.  certainty  as  this   is    here.     For  in  Trefpafs    if  the  Defendant  will  fay  it  is  his  Freehold,    the 
h.  4. 39.  a.      Plaintiff   may   fay   it  is   his  Freehold,    and  traverfe    without  that    that  it  is  the  Freehold  of 
defaits  126  Bro!  the  other  •,    this  Iffue  is  good  and    fhall  be  received,    notwithftanding    there   may   be    many 
34.  Formedon    Ways  to  prove  it;  and  fo  although   it   is  in  a  Manner   incertain  how  it  is  his  Freehold,  yet 
10!  Pol!  149*'  the  Iffue  is  good.     So  in  Waft,  no  Waft  done,  or  in  Trefpafs,  not  guilty,  are  good  Iffues,  and 
Heath's  Max.    yet  they  comprehend  no  Certainty.,   c  And  in  Trefpafs  for  Goods  taken,  the  Defendant  juRified 
as  joint  Executor  with  the  Plaintiff  to  J.  S.  and  that  the  Goods  belonged  to  the  Teftator,  &c. 
the  Plaintiff  laid  that  the  faid  Teftator  devifed  to  him  all  his  Goods  which  remained  after  the  Le- 
dH.  9.H.  7.15. gacies  paid,  and  fhewed  that  he  made  fuch  and  fuch  Legacies,  which  were  all  his  Legacies,  and 
f!'n.bT 21^*0.  that  they  were  paid,  aud  that  afterwards  the  Plaintiff  was  poffeffed  of  the  Goods  as  of  his  own 
Bro.  Monttrans.  proper  Goods  until,  &c.  and  the  Defendant  faid,  that  the  Teftator  made  fuch  a  Legacy  to  fuch  an 
Vu'pVr'tui     one,  which  is  not  yet  paid,  without  that,  that  the  Legacies  fnewn  by  the  Plaintiff  are  all  the  Lega- 
cies, C5 >c.  and  this  was  held  a  good  Iffue,  and  yet  whether  or  no  all  the  Legacies  were  paid  was  an 
e  t  6.  h        incertain  Iffue,  but  neverthelefs  the  Iffue  was  holden  good.     f  And  fo  if  one  counterpleads  a 
Fitz."  RepHc. 44.  Voucher,  viz.  that  neither  he  nor  any  of  his  Anceftors  ever  had  any  Thing,  &c.  he  ought  to  fay, 
i8°'.TraVe'fe     and  of  this  he  puts  himfelf  upon  the  Country,  fo  that  the  Iffue  is  joined  prefently  upon  an  Incertainty. 
And  the  like  is  done  in  many  other  Cafes,  and  fo  is.it-  here.     Secondly,  it  was  objected,  that  if  it 
f  p.  33.  h.  6.  was  fheWn  certainly  how  the  Wife  of  the  Plaintiff  was  Heir,  the  Defendant  might  fay  that  fhe 
iirws  joined  3?  had  a  Brother,  Sir,  to  this  I  have  already  given  for  Anfwer,  that  fo  it  might  be,  and  yet  the  Wife 
Repiic.  s.        Qf  trie  Plaintiff  fhould  hold  the  Land  during  the  Life  of  the  Woman  Defendant.     And  it  was  al- 
fo  faid,  that  the  Defendant  might  fay,  that  the  Plaintiff  is  a  Baftard  •,  ^Sir,  to  this  I  fay,  that  the 
Defendant  might  not  have  fuch,  nor  any  other  Anfwer  to  the  Caufe,  no  more  than  upon  Receit 
of  him  in  Reverfion,  for  that  ought  to  be  fhewn,  but  it  is  not  traverfable ;  no  more  fhall  the 
Caufe  here  be,  wherefore  this  is  fufficiently  anfwered.     Thirdly,  it  was  objected  that  Pleas  ought 
to  be  certain  to  every  Intent,  which  the  Replication  here  is  not  in  this  Point ;  Sir,  this  is  not  fo, 
for  in  Trefpafs  his  Freehold  is  a  good  Plea,  and  yet  it  is  not  certain  to  every  Intent,  for  it  may 
be  that  the  Plaintiff  has   an  Eftate  for  Years,  in  which  Cafe  he   fnall  punifh  the  Defendant   not- 
withftanding it  be  his  Freehold.     And  fo  Dijfcizin  by  J.  S.  to  the  Defendant  who  enfeoffed  the  Plain- 
tiff, upon  whom  the  Defendant  entered,  is  a  good  Plea,  and  yet  it  may  be  that  the  Defendant   re- 
g  p.  38. h. 6.   leafed  after  the  Diffeiz.n.     So  that  Certainty  in  Pieas  is  not  always  requifite.     s  And  there  is  a 
2.7.  pi.  8.  Fitz.  £afe  wnere  Tenant  at  Will  brought  an  Action  of  Trefpafs  againft  one  Continuando.  &V.  and  re- 
Trefpafs  227.   '  covered  Damages  by  Award;  and  yet  the  Replication,  in  which  the  Eftate  at  Will  was  firft  fhewn, 
was  not  certain,  for  he  fhewed  in  the  Replication  that  fuch  an  one  was  feized,  and  leafed  at  Will, 
&c.  in  which  Cafe  it  might  be  that  he  had  determined  his  Will  afterwards,  but  yet  the  Replica- 
tion was  adjudged  good,  notwithftanding  the  Incertainty  ;  fo  fhall  it  be  here  notwithftanding  any 
of  thefe  three  Objections.     Another  Objection  was  made  to  the  Replication,  becaufe  the  Plaintiffs 
have  faid,  that  upon  their  Entry  they  were  feized  in  Tail  in  Right  of  the  Wife  of  the  Plaintiff; 
Sir,  this  is  well  enough  faid,  for  they  have  faid,  quorum  premifjorum  pratextu,  which  Claufe  refers 
to  the  whole  Matter,  viz.  to  the  Statute,  and  to  that  which  is  expreffed  in  the  Anfwer  and  in 
in  the  Replication;  and  the  Defendant  hath  faid  in  her  Anfwer,  that  the  Wife  of  the  Plaintiff 
was  Heir  to  George  Tailbois,  and  then  inafmuch  as  the  Defendant  has  confeffed  her  to  be  Heir,  and 
the  Statute  gives  the  Entry  to  the  Heir  fpecial,  viz.  in  Tail,  and  the  Averment  is  that  fhe  was 
the  fame  Perfon  ut  fupra,  which  is  to  be  intended  in  Tail,  itfeems  to  me  that  the  Plaintiffs  fhall 
be  faid  to  be  feized  in  Tail,  in  the  fame  Manner  as  if  the  Defendant  had  been  dead  ;  for  the  Sta- 
tute faith,  that  the  Perfon  to  whom,  &c.  fhall  enter,  and  enjoy  according  to  his  Title,  and  upon  the 
whole  Matter  the  Tail  is  fhewn  to  be  their  Title,  and  thereof  they  fhall  be  feized.     And  in  Trefpafs, 
if  the  Defendant  will  fay,  that  J.  S.  the  Father  of  the  Plaintiff,  whofe  Heir  he  is,  leafed  the  Land  to 
the  Defendant  for  Years  by  Deed  which  he  fhews  forth,  in  which  there  is  a  Condition  to  re-enter  for 
Default  of  Payment  of  Rent,  and  the  Deed  is  entered  verbatim,  it  is  fufficient  for  the  Plaintiff  to  fay  that 
the  Rent  was  in  Arrear  to  him  at  fuch  a  Day,  and  he  entered  for  Default  of  Payment,  and  this  Repli- 
cation is  good  without  fhewing  that  he  is  Heir  to  the  Father,  and  that  the  Reverfion  defcended  to  him 
&c.  for  upon  the  whole  Matter  difclofed  by  the  Plaintiff  and  Defendant  his  Entry  appears  to  be  lawful. 
Sohere,upon  the  whole  Matter  the  Eftate,  viz.  theTail  appears,  and  therefore  the  Replication  is  good. 
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And  as  to  the  Exception  taken  becaufe  it  was  not  fhewn  certainly  whether  it  was  an  inheritance  or 
Purchafe,  Sir,  this  is  not  material  to  be  fnewn,  for  it  fhall  not  be  intended  to  be  by  DhTeizin,  ex- 
cept it  be  fo  fhewn.     And  as  to  the  Exception  taken,  becaufe  they  have  not  pieaded  the  Statute 
certainly,  nor  the  place  where  it  was  made,  Sir,  this  is  not  neceffary,  for  it  is  a  general  Aft,  of 
which  all  People  are  bound  to  take  Notice  ;    and    therefore  it  is  not  neceffary  to  fhew  it  cer- 
tainly, quod  omnes  Jujiiciarii  concefferunt.     Then  as  to  the  Statute,  it  feems  to  me  that  the  Wo- 
man Defendant   here   is   within  the  "Words  of  the  Statute,  and  if  fhe  be  not,  yet  fhe  is  in- 
cluded within  the  Equity  of  it.     For  flrft  the  Words  are,  that  if  any  Woman,  who  hath  an  Eft  ate 
in  Dower,  for  Life,  or  in  Tail,  jointly  with  her  Hujband,  or  folely  to  herfclf,  or  to  her  own  life, 
in  any  Manors,  Lands,  &c.  thefe  Words  may  be  taken,  where  (he  has  a  Ufe  in  Land,  or  Land 
in   Ufe,  which  is  all  one,  and  thele  Words  which  are  obfeure  are  explained  by  the  Words  fol- 
lowing in  the  Statute,  which  are,  that  if  fuch  Women  fuffer  any  Recovery  of  the  fame  Lands  againft 
them,  or  any  of  them,  or  any  other  feized  to  their  Ufe,  or  to  the  Ufe  of  any  of  them,  according  to  the 
Form  afoiefaid,  that  then,  &c.  which  Words,  viz.  or  any  other  feized  to  their  Ufe,  fully  declare 
and  explain  the  Senfe  and  Manner  in  which  the  Words  aforefaid  arc  to  be  taken,  which  is,  that 
thofe  Women,  that  have  a  Ufe,  (hall  be  within  the  Words,  &c.       For  an  Eftate  in  UCe  is  not 
mentioned  but  in  one  Place  in  the   Premiffes  of  the  Statute,  viz.  where  it  is  laid,  or  folely  to 
her f elf,  or  to  her  own  Ufe,  for  the  other  Claufe  which  fpeaks  of  a  Ufe,  viz,  or  by  any  Perfon  feized 
to  1  he  Ufe  of  the  faid  Hujband,  or  of  his  Ancefiors,  is  to  be  intended  where  the  Thing  out  of 
which  the  Ufe  iffues  is   given,  viz.  the  Demefn,  fo  that  an  Eftate  in  Ufe  is  not  mentioned  or 
intended  by  this  Claufe,  nor  in  any  other  Claufe  before  it,  but  only  in  the  faid  Claufe  which  faith, 
or  fole'y  to  herfe'f,    or  to  her  own  Ufe.     And  then  if  this  Cl.aife  only   fpeaks  of  a  Woman  cefiuy 
aue   Ufe,  and   the   faid  Claufe  alter,  which  fpeaks  of  Recoveries  had  againft  Women,  or  any 
feized  to  their  Ufe,  or  to  the  Ufe  of  any  '  of  them,  is  only  referred  to  this,  it  cannot  be  denied  but 
that  the  Cafe  here,  where  the  Woman  had  a  joint  Eftate  in  Tail  with  her  Hufband  in  Ufe  of 
Land  of  the  Inheritance  of  the  Hufband,  is   fully  within  the   Won.s  of  the  Statute.      And  it  is 
to  be  noted,  that  this  Statute  was  made  within  15  Years  of  the  Statute  of  1.  Rich.  3.  cap.  1.  which 
ordains,  that  the   A  els  of  Ceftuy  que  Ufe  mall  bind  him  and   his  Feoffees ;  and    perhaps  fome, 
who  were  Makers  of  the  faid  Statute,  were  alfo  at  the  making  of  the  Statute  of  11.  H.  7.  and 
therefore  they  weJl  confidered    the   Effect  of  the  firffc  Statute,   which  was,   that   a  Recovery  had 
ao-ainft  Tenant  in  Tail  was   not  good  longer  than  during  the  Life  of  the  Tenant  in  Tail.     And 
then  if  the  Statute  of  11.  H.  7.  fhould   ordain   no  other   Penalty- than  only  to  make  the  Re- 
covery void  againft  the  Iffues,  and  that  they  fhould  enter  as  if  no  fuch  Recovery  had  been,   then 
the  Statute  would  be  in  vain,  for  it  would  provide  only  for  that  which  was  provided  for  before  ; 
but  the  Statute  has  a  quite  different  Intendment,  for  it  makes  that  which  wa^  lawful  before  to  be 
now  unlawful;  and  if  Tenant  in  Tail  of  Land  had  fuffered   fuch  a  feint  Recovery,  as  in  our 
Cafe  is  alledg-ed,  this  had  been  avoidable  by  the  Iffues  in  Tail,  as  it  fhall  be  by   the  Iffues  in 
Tail  in  Ufe.     And  then  inafmuch  as  the  Tenant  in  Tail  in  Ufe  might  do  as  great  prejudice  as 
Tenant  in  Tail  in  Poffeffion,  and  no  more,  and  they  are  in  equal  Degree,  it  feems  the  Intent  of 
the  Statute  was  to  provide  as  well  for  the  one  as  the  oiher,  and  fo  the  Intent a  lhall  affift  the  Ob-  sVIuk's^e*  T,' 
fcuriiy  of  the  Words  in  the  Conltruclion  of  the  Words  themfelves.     And  if  fhe  be  nor  within  f1-  Si.  .«/..,... 
the  Words  of  the  Siatute,  yet  the  Equity  of  the  Statute  will  extend  to  her.      For  although  this 
Statute  reftrains  a  Principle  of   Law,  in  that  it  will  not   fuffer  Tenants  in  Tail  to  bind  their  [[- 
ftn  s   by  Recoveries,  or  Warranty,  &c.  yet  it  fhall  be  extended  by  Equity,  inafmuch   as  it  was 
■flia&e  in  Reftraint  of  the  Liberty  which  the  common  Law  gave  to  the  Prejudice  of  others.     And 
upon  this  Ground  there   are  many  fuch  Statutes  extended  by  Equity.     As  the  Statute  6f  Marl-  *  Ha,dr.  no. 
We  cap.  6.   fpeaks  of  thofe  t ha:  fein  falje  Feoffments  of  their  Lands,  which   they  will  kafe  /or  .b  Dr-  &  Scud- 
Term   if  'Fears,  to  defraud  the  chief  Lords  of  their  Wards  ;  which  Statute  fpeaks  only  of  Eftates  =  h.'^h.  ~*6. 
for  Years,  and  Feoffments,  yet  a  Leafe  for  Life,  or  a  Gift  in  Tail  to  the  Iffue  is  taken  within  ^e*|"  (^°^[- 
the  Equity  of  the  Statute,  becaufe  the  Statute   was   made    in  Reftraint  of  that    hurtful  Liberty,  t.  19.  k.  6  74 
which'Tenants  enjoyed  by  the  common  Law  to  the  Prejudice  of  their  Lords.     *  So  the  Siatute  b'.  P^"f^e: 
of  4.  //.  7.  cap.  17.  faith,  that  if  ceftuy  que  Ufe  of  Land  holden  by  Knight's  Service  d  e,  and  no  Will^z.  Tail  \7. ' 
by  him  d-clared,  the  Lord  fhall  have  the  Ward,  there  if  he  declare  a  Will  in  Tail,  yet  the  Lord  Tali ^3 5? iff! 
fhall  have  the  Ward  by  the  Equity  and  Intent  of  the  Statute*  and  not  by  the  Words-,  for  a  Will  pi- 15.  e™,  Er- 
in Ta  1   is  a  Will,  although  the  Reverfion  of  the  Ufe  defcends ;  but  the  Equity  of  the  St&litefc fSXISg. 
extends  to  it,  for  the  Statute  was  made  to  give  Remedy,  where  Wrong,  Injury,  and  Covin  were T-  pU-Co. utt! 
before  •,  for  fuch  Ufes  b  were  invented  and  deviled  upon  Craft  and  Subtilty  to  defraud  Lords  of  ""p^'.^ieq! 
their  Wards  and  other  Things.     So  the  Statute  of  Weftmir.fter,    2.  cap.  1.  fpeaks  only  of  three  *-R«i.  ReP.2I7. 
Gifts  in  Tail,  viz.  in  fpecial  Tail,  in  Frank  Marriage,  and  in  general  Tail,  and  recites  the  Words'  iaik.Vzi2. 1%. 
of  the  Gifts  ;  c  vet  if  Land  is  given  to  one  and  to  his  Heirs,  and  if  the  Donee  die  without  Heir  w™s-*s- &-»<*. 
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of  his  Body,  that  it  fhall  remain  to  another,  this  fhall  be  a  good  Tail   by  the  Equity  of  the  tit.,  Eftate  t.  and 
Statute  although  it  be  out  of  the  Words :  For  at  the  common  Law  the  Intent  of  the  Donor  wasT;- ?>rL  2- 
infringed  and  eluded,  which  was  contrary  to  right  and  good  Confcience,  and  therefore  the  Sta-  32.  pi.  'is.  i\,z\ 
tute,  being  made  to  reftrain  that  vicious  Liberty  of  breaking  fuch  Intents,  which  was  fuffered  1^'lceit2'-M- 38. 
by  the  common  Law,  fhall  be  extended  by  Equity.        And  io  the  Statute  of  Weftmbfter  2.'  cap.  3.  §  4SJ.  co.Litt.' 
faith,  the  Fie  rs,    and  they    to  whom  the  Reverfion  belongeth  /hall  be  admit  fed,  &c.  by  the  Equity  of  *'  bj2D  l\°\- 
which  Statute  he  in  Remainder  fhall  be  received,  for  the  common  Law,  which  would  not  per-i  Moor %$.  pi.  j4i 
mithim  to  be  received,  fuffered  a  Wrong,  and  this   Statute   being  made  for  the  Relief  thereof,  I%n£1*"6b' 
fhall  be  extended   by  Equity.     c  And  fo  by  the   Equity  of  the  Statute  of   13.  Rich.  2.  cap.  17.  vin.  Ab!-.  Tit. 
which  gives  Receit  for  feint  Pleading,  Receit  fhall   be  h;;d  for  feint  defending.     And   an  Atftibtf  ft/"'pt  A'  2" 
of  Account  which  is  given  to  Executors  by  Statute  fhall  be  extended  by  Equity  to  Adminii'ra- e  v">-  Abr.tit. 

0  r>  *  „  Receipt  A.  2. 

r  tors.  pi.  s?ia  Ml, 
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tors.     For  if  the  Law  were  defective  in  thefe  Points  it  would  fuffer  a  Wrono-  to  be  done  to 
others,  and  therefore  Things  in  like  Mifchief  (hall  be  taken  by  Equity  within  the  like  Purview. 
i>  t.  4.  h.  6.  b  And  fo  the  Statute  of  i.  H.  5.  cap.  3.  gives  an  Action  for  forging  falfe  Deeds,  by  which  the 
Forg^  deflhs  1.  Titles  and  Poffeffions  of  others  are  troubled ;  here  the  Statute  is  in  the  copulative,  yet  if  the  Title 
Bro.  14.  p.  iS.  on]y  be  difturbed,  it  fhall   be  taken  within   the  Equity  of  the  Statute,  for  the  Difleizee  who 
per  cm?.'  vin.  hath  only  a  Right   (hall  have  an  Action,  as  it  is  adjudged.    So  that  we  fee  where  the  Common 
Abr.  tit.  Forgery  Law  fuffers  any  thing  to   be  done,  or  gives  any  Perfon  a  Liberty  or  Priviledge,  which  is  hurt- 
ful or  prejudicial  to  another,  and  a  Statute  is  made  for  the  Redrefs  of  it,  that  by  the  Equity  of 
that  Statute  a  like  Thing  mail  be  taken  within  the   like  Purview.     And  fuch  Conftruction  of 
Statutes  is  of  great  Help  and  Relief  to  innocent  and  guiltlefs   Perfons,  and  a  great  Difcomfort 
and  Terror  to  the  guilty  and  evil  Doers,  and  therefore  it  is  beneficial  to  the  Public- Weal,  which 
the  Law  principally  regards.     Jn  our  Cafe  th^n,   the  Liberty  which  the  Law  gave  to  Tenant  in 
Tail  to  difcontinue,  or  fuffer  a  Recovery,  or  to  do  fuch  Acts,  was  prejudicial  to  many  ;  for  the 
Reverfion  was  thereby  devefted  out  of  the  Donor,  and  Prejudice  was  done  to  the  Iffues,  for  fuch 
Recovery  (as  is  here  alledged)  made  by  William  Tailbois  was  a  difcontinuance  to  them,  which  alfo 
.  was  contrary  to  the  Intent  of  the  Donor ;  fo  that  more  received  Prejudice  than  Benefit  from  it. 
c       H     B     And  thus  it  was   with  regard    to  Tenant  in  Tail  in  Ufe,  for  the  Recovery  here  had  by  William 
Feoffm.'aiiufe  Tailbois   for  the  Time  took  away  the  Reverfion  of  the  Ufe,  c  for  he  who  recovers  having  the 
4o.B.N.c.§6o.Land  is  feized  to  no  Ufe.     And  then  when  the  Statute  was  made  in  Reftraint  of  fuch  hurtful 
Liberty  of  the  Tenant  in  Tail  in  Poffeffion,  and  the  fame  Mifchief  and  Prejudice  is  done  by  Te- 
nant in  Tail  in  Ufe,  I  conclude  that  this  fhall  be  taken  within  the  Equity  of  the  Statute  for  the 
Caufes  before  fhewn.     And  fo  the  Woman  Defendant  is  within  the  Purview  of  the  Words  of 
the  Statute,  and  within  the  Equity  of  it  alfo.     And  therefore  for  thefe  Caufes  the   Plaintiffs 
fhall  recover. 
Brown  j.  At  another  Day  Brown  Juflice  argued.     And  he  was  of  the  contrary  Opinion  for  two  Caufes 

in  the  Pleading.  One  was,  for  that  the  Caufe  of  Covin  is  not  fhewn.  For  although  the  Sta- 
tute fpeaks  generally  of  Covin,  yet  it  refers  the  Pleading  thereof  to  the  Common  Law,  and 
therefore  inafmuch  as  the  Caufe  of  the  Covin  is  not  fhewn,  the  Replication  is  bad.  The  other 
a  videB.  n.  c.  Caufe  was d,  for  that  the  Plaintiffs  have  not  fhewn  how  the  Wife  of  the  Plaintiff  was  Heir,  and 
78!  Gouidftej5.'  tneref°re  fhe  could  not  be  feized  in  Tail  as  it  was  pleaded.  And  as  to  the  Execution,  he  held 
Hob.233.Hutt!  that  it  was  not  neceffary  to  be  fhewn.  And  as  to  the  Matter  in  Law,  he  held  the  Cafe  here  with- 
15<  in  the  Words  of  the  Statute,  and  if  it  was   not,  yet  he  held  it  to  be   within  the  Equity  of  it, 

becaufe  the  Statute  was  made  in  Avoidance  of  Covin,  which  is  to  be  abhorred,  and  therefore 
the  Statute  is  beneficial  to  the  public  Weal.     But  for  the  faid  Defects  in  the  Replication,  he  held 
that  the  Plaintiffs  fhould  not  recover. 
Mmntagut  c.  j.      Mountague  Chief  Juftice.     It  feems  to  me,  that  for  one  Defect  only  in  the  Replication  the 
Plaintiffs  fhall  not  have  Judgment.     Firft  it  feems  to  me,  that  Covin  is  well  averred  without  fpe- 
•  Fi'n^nchg  3S*  c'al  Caufe  fhewn.     e  For  Covin  (according  to  the  true  Definition  of  it)  is  a  fecret  Agreement  de- 
9.  Co'  ioVb.  termined  in  the  Hearts  of  f  two  or  more  Men,   to  the  Prejudice  of  another.     As  if  Tenant  for 
Co^Litt. 3S7-    Life  will  fecretly  confpire  with  another,  that  the  other  fhall  recover  to  the  Prejudice  of  the  Re- 
f  Covin  may  not  verfioner,  for  by  this  his  Reverfion  fhould  be  taken  away  •,  and  this  Confpiracy  is  and  may  be 
m^hT"2"  termed^Covin,  for  all  the  Parts  of  the  Definition  of  Covin  are  there  fully  performed,  for  there  is  an 
b.  'per Prifot. Bro!  Union  of  their  two  Hearts,  and  it  is  done  fecretly,   and  it  is  to  the  Prejudice  of   a  third  Perfon, 
^RoLAbZL).  and  fo  it  is  a  perfect  Covin  without  Defect  or  Blemifh.     *  And,  Sir,  this  Covin  to  have  a  Re- 

a.  But  Fraud  covery  may  be  as  well  where  the  Title  of  the  Recovery  is  good,  as  where  it  is  feint  or  bad. 
atone.9!  co.110. h  And   therefore,   if  a  Woman   has  Caufe  of  Dower,  and   is  of  Covin  that  the  Tenant  fhall   be 

b.  Per  cur.  oufted  by  A.  againft  whom  fhe  recovers,  and  has  Execution,  her  Eftate  fhall  be  adjudged, 
Kj/«j.  5°*  ""as  againft  the  Diffeize,  to  be  by  Diffeizin,  and  yet  the  Title  of  the  Recovery  is  good  and  true, 
h  See  ante  5i.(<:)  but  the  Covin  is  the  Caufe  why  it  fhall  be  looked  upon  to  be  by  Diffeizin.  j  So  if  the  IfTue  in  Tail 
there  cited.00  s  who  has  good  Caufe  to  have  a  Fcrmedon  in  Defcender  upon  a  Difcontinuance,  be  of  Covin  that 
1  m. l8-  H-  8«  A.  fhall  diffeize  R.  againft  whom  he  recovers,  he  fhall  not  be  remitted,  although  his  Title  be 

good,  but  he  fhall  be  adjudged  a  Diffeizor  by  reafon  of  the  Covin.     And  thefe  two  Cafes  are 
fo   adjudged  in  our  Books,  which  prove  that  Covin  may  be  where  the  Title  is  good,  and  the 
Title  fhall  not  give  Benefit  to  him  that  has  it,  by  reafon  of  the  Covin,  for  the  Mixture'  of  the 
good  and  ill   together  makes  the  whole  bad,  and  the  Truth  is  obfeured  by  the  falfhood,  and  the 
Virtue  drowned  in  the  Vice.     And  fo  here,  although  the  Title   of  William  Tailbois,  who  reco- 
vered in  the  Formedon,  be  gooJ,  yet  there  might  be  Covin  between  the  Woman  now  Defendant 
and  the  faid  William  Tailbo'-s,  and  then  to  fhew  Caufe  of  Covin  to  falfify  the  Title  in  any  Point 
is  not  requifite,  becaufe  the  Title  may  be  good,  and  yet   there  may   be  Covin,    and  io  they 
may  ftand  together,  and  therefore-  it  fnall   not  be  neceffary   to  fhew  Caufe,  csV.     And,  Sir,  the 
Title  is  to  be  tried   between  Willi  am  Tailbois  and  others,   and  not  between  the  Plaintiff  and  the 
Defendant  here,  for  they  are  Strangers  to  the   title  of  the  Formedon,  and  it  is  not  the  Courfe  of 
Law  to  try  the  Title  of  any  Man  between  Strangers,  where  he  that  has  the  Title  is  not  Party. 
But  if  the  Plaintiffs  had  claimed  by  William  Tailbois,  or  under  his  Title,  then  it  would  be  more 
reafonable  to  force  them   to  try  the  Title  by   whom  they  claim,  but  they  don't  claim  by  fuch 
Title,  and  therefore  by  the  due   Couife  of  Law  the  Difcuffion  of  it  does  not  come  now  in  De- 
bate, and  for  this  Caufe  it  fhall  not   be  fhewn.     Alfo  there  is  another  Reafon  to  prove  that  the 
Caufe  of  Covin  fhall  not  be  fhewn,  for   at  this  Time  the  only  Thing  to  be  difcuffed  is,  whether 
or  no  the  Woman  Defendant   was  Party  to  the  Covin,  and  (as  I  faid)  inafmuch  as  Covin  is 
a  fecret  Thing,  whereof  by  Intendment  of  Law  a  Stranger  canr.ot  have  Knowledge,  for  this 
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Reafon  the  Law  will  not  force  a  Stranger  to  fhew  the  Caufethereof.     a  And  if  the  Defendant  pleads  *  Same  Diverfi- 
that  the  Plaintiff  holds  jointly  with  another,  he  (hall  not  be  forced  to  fhew  of  whofe  Feoffment,  be-  7i.  pf.  13'.  B*! 
caufe  by  Prefumption  of  Law  he  cannot  have  Knowledge  thereof;  otherwife  it  is  of  Jointenancy  tenant  in  COm- 
pleaded  on  his  own  Side.    Andalfo  if  a  Man  pleads  a  Deed  which  does  not  belong  to  him,  he  fhall  h.  6. 32.p;.  64! 
not  be  driven  to  fhew  it.    So  here,  forafmuch  as  by  Prefumption  of  Law  the  Specialty  of  Covin  does  ?*-'  f,^F"*'' 
not  lie  in  the  Knowledge  of  the  Plaintiffs,  they  fhall  not  be  compelled  by  Law  to  fhew  it.    'Alfo  Bro.  18.  m.  ii. 
there  is  another  Reafon  to  prove  that  the  general  Averment  of  Covin  is  good.     For  if  the  Law  be  1j^lb„!%*\*"' 
that  there  may  be  Covin  although  the  Title  is  good,  then  there  may  be  fpecial  Caufe  of  Covin.  Ed.  4. 2.  a.  />«■ 
And  in  all  fuch  Cafes  a  Man  fhall  aver  the  Covin  generally,  where  the  Averment  of  it  is  given  #?!}?'  £'  b£. 
by  Statutes,  or  by  the  common  Law.     The  Statute  of   13.  Rich.  2.  cap.  17.  gives   Receit  for  Jointenancy  21. 
feint  Pleading,  and  feint  Pleading  and  Covin  are  all  one:  and  there  he  fhall  pray  to  be  received  by  codb.38--.PHtb. 
Allegation  of  feint  Pleading  generally.     And  fo  Tenant  for  Years  by  the  Statute  of  Gloucefter  5S.  Poft?*. 
fhall  be  received,  and  fhall  fay  that  the  Action  was  brought  by  Covin  generally,  as  it  is  ad- 
judged in  many  Cafes.     b  And  in  Affize- againft  three,  one  made  Default,  and- a  Perfon  anfwered  b  m.  8.  h.  6. 
for  him  as  Bailiff,  and  afterwards  he  came   in  and  difallowi.d  him  for  his  Bailiff,  and  faid  it  was  l'}'  ■?**'  £°" 
his  Will  that  no  other  fhould  anfwer  for  him,  but  he  would  make  Default,  and  not  appear,  and  26.  Default  36. 
the  bailiffs  of  the  Place  where   the  Aflize  was  brought  came  and  demanded  Conufance  by  the 
King's  Charter,  and  faid  that  this  Default  was  of  Covin  to  take  from  them  their  Conufance,  and 
this   Averment  of  Covin  generally  was   held  good,  for  there  is  not  any  fpecial  Caufe  of  Covin. 
c  And  in  a  Formedon  by  two  Coparceners  againft  one,  the  Parties  were  at  Iffue,  and  the  Tenant c  M-  J°-  H-  «• 
challenged  one  of  the  Jurors,  and  one  of  the  Demandants  agreed  to  his  Challenge,  to  the  In- jenge ^^  Bro." 
tent  that  the  Inqueft  fhould  not  be  taken,  becaufe  he  was  infeoffed  to  his  own  Ufe,  and  the  other  IsI- 
Demandant  averred  the  Challenge  to  be  by  Covin,  and  prayed  that  the  Covin  might  be  tried, 
and  the  general  Averment  was  held  good,  and  it  was  adjudged  that  the  Covin  fhould  be  tried. 
So  that  Covin  was  averred  generally,  where  there  could  not  be  any  fpecial  Caufe  thereof.     And 
fo  if  a  Man  will  alledge  Imprifonment  in  Excufe  of  his  Default,  the  other  may  fay  that  this  Im- 
prifonment  was  by  Covin  generally.     d  And  fo  if  a  Sale  in  Market-overt  be  pleaded,  the  other  d  h.  33,  h.  e. 
may  aver  it  to  be  by  Covin  «enerally,  caufd  q'ta  fupra.     So  if  a  Feoffment  is  pleaded,   the  other  $•  .Fifz-  Rq>ii- 
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may   aver  that    it  was    by  Champerty,  generally,  without   inewing   any   fpecial  Caufe  t11ereof.coiiufion4.Pro- 
c  And  fo  in   all   Cafes    where  Averment  of"  Covin,  or  of  any  other  Thing,    is  giv  n  by   Statutes  I'e''ty6- Antc45- 
or  common  Law,  there  a  Man  mall  aver  the    fame  generally,  where  there  cannot  be  any  fpecial  covin.  B.'pi."^ 
Caufe  thereof;  but  where  there  may  be  a  fpecial  Caufe  it  is  otherwife.     As  in  9.  H.  6.  where  in 
a  Precipe  quod  reddat  the  Tenant  pleaded  in  Abatement  of  the  Writ,  a  Recovery  in  Aflize  by  a 
Stranger  by  Aclion   tried,  and  the  Demandant  would  have   averred  that  the  faid  Affize  w,.s 
brought  by  Covin  between  the  Plaintiff  in  the  Affize  and  the  Tenant,  and  he  was  not  admit- f  M-  9-  P/  641. 
ted  to  that  general  Averment  without   fpecial  Caufe  fhewn,  for  there  is  a  fpecial  Caufe  there  to  Fa\ix?  af  Rrcov. 
put  the  Party  to  anfwer,  and  therefore  the  Party  ought  to  fhew  the  Title  to  be  falfe,  for  if  5-, Bro.  3.  Ame. 
the  Title  is  good,  there  cannot  be  Covin.     But  here  whether  the  Title  is  good  or  not,  yet   the41' 
Statute  prohibits  the  Covin,  and  the  Covin  is  a  Condition  annexed  to  his  Eftate,  which  makes 
the  Eftate  defeazible,  and  therefore  it  is  not  the  Title  which  is  in  qutftion,  but  the  Covin,  and 
for  this   Reafon  the  Covin  may  not  lie  in  a  fpecial  Caufe,    and  then  it  fhall  be  generally  averred, 
as  it  is,  and  fo  the  Averment  of  it  is  good.     Alfo  there  is  another  Caufe  to  prove  it  good,     s  For g  Kjtch.4. 
as  the  King's  Subjects   are  born  to  inherit  Land  and  other  Things,    fo  are  they  born  to   inherit 
and  enjoy  the   Laws    of  this  Realm,  and   every  Man  alike  may  have  the  Benefit  of  the  Law, 
and  the  common  Prefumption  is,   that  every  Man  chufes  to  accept  of  it.     But  the  contrary  ap- 
pears in  the  Woman  Defendant,  for  when  fhe  was  impleaded  in  t  ;e  Formedon,  fhe  had  not  View, 
nor  was  effoigned  :  and  it  is  to  be  prefumed  that  fhe  had  Caule  of  Voucher,  inafmuch  as  the 
Tail  is  fo  old,  and  fhe  did    not   vouch,  but  loft    the  Advantages  given  her  by  the   Lav/;  and 
alfo  fhe  came  the  firft  Day,  (and  therefore  was  not  amerced)  and  faid  tint  fhe  cou  d  not  deny  the  h  5-  Co-  4'    ». 
Action,  all  which  Things  prove  h  openly  a  C  vin,  and  a,s  the  common  faying  is,  it  hath  Meat  ii&^l.  33!**' 
in   its  Mouth.     '  And  it  is  holden  in  one  Book,  that  where  a  woman  rece'ved  pleaded  in  Abate- leg-  '5*  p1- 22. 
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ment  of  the  Writ,  that  another  had  brought  a  Writ  againft  her  Hufband  and  her,  pending  this  1  r.  7.  h.  4. 
Writ,  upon  eign  Title,  and  had  re.overed  by  nient.  dedire,  and  had  fued  Execution,  that  this  was  no  '5  "'"  r  F  z- 
Plea,  becaufe  no  Title  was  tried  in  the  other  Writ,  and  a  nient  d-dlre  is  no  more  than  a  Confef-  u9.  Receit  3u 
fion  of  the  Tenant,  and  his  own  Act .      So  here,  the  Recovery  by  nient  dedire  is  the  Act  of  the 
Party  himfeif,  and  appears  to  be  covinous,  and  then  to  fhew  Caufe  o'  Covin,  or  to  aver  that 
fpecially  which  appears  k  openly   is  vain.     And  therefore  for  all  thefe  Caufes  the  general  Aver-  an/^e^Books' 
ment  of  Covin  is  good.     And  as   to  the  Exception  taken  becaufe  Execution  is  not  alledged  to  thert cit^- 
be  fued,  Sir,  this  is  not   neceffary,  for  the  Statute  Ceaks  of  Recoveries  by  Covin,  and  it  is  here 
a  Recovery,  by  Covin,  although  Execution  is  not  fued.     And  as  to  what  has  been  faid   to   the 
contrary,  '  that  if  a  feint  Recovery  is  fued  againft  Tenant  in  Tail,  and  he  dies  before  Execution,  '  vide  t.  7. 
the  Iffue  is  remitted,  and  the  Recovery  is  not  executory  againft  him,  and  then  if  this  be  fo,  it  is  out  Bro? "'Fauxlf.'dl' 
of  the  Mifchief  of  the  Statute;  Sir,  as  to  this,  if  it  be  fo,  yet  it  is  within  the  Purview  of  the  Sta-  Retov-  »o.' R*. 
tute.     For  the  Condition,  which  the  Statute  has  annexed  to  the  Eftate  of  the  Woman  is  broken,  un/-,/,'.  b. 
viz.  by  the  Recovery  with  Covin.     '"  For  if  a  Man   makes  a  Feoffment  to  one  upon  Condition  '-Co^.a.Xitch 
that  he  fhall  not  infeoff  J.  S.  although  the  Feoffee  within  Age  makes  a  Feoffment  to  J.  M.   ytt  7iw-/'S  cafe, 
the   condition  is  broken,  notwithftanding  the  Eftate   is  defeazible.     So  here,  although  the  feint  mz-Kt-ll<-  4°3- 
Recovery   be   defeazible  by   the  R  mitter,  if  Execution  is    not  fued  in  the  Life  of  the  Tenant 
in  Tail,  yet  the  Covin  in  the  Recovery  (which  is  in  Nature  of  a  Condition  J  is  the  Caufeof    For- 
feiture of  the  Eftate.     For  there  was  perfect  Covin,  and  a  Recovery  without  Execution,  for 
which  Reafon  the  Replication  is  good  without  fhewing  the  Execution.     And  as  to  the  other  Ex- 
ception 
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1  See  1.  Leon,  ception  taken,  becaufe  it  was  not  fhewn  certainly  how  the  Wife  of  the  Plaintiff"  was  Heir,  a  it 
Ho'bb.°233.  3  feems  to  me,  that  for  this  Caufe  only  the  Replication  is  bad.  For  it  is  a  Learning  in  our  Law, 
huh.  i5.  that  b  Replications,  c  Titles,  d  Pleas  in  Abatement  of  Writs,  and  e  Eftoppels  ought  to  com- 
26.  *Pcr  htn-  prehend  Certainty.  And  the  Reafon  why  Replications  ought  to  be  certain  is,  becaufe  Replica- 
by.  coxitt.  303-  tions  force  the  Party  to  Iffue,  and  in  order  that  the  Court  and  the  Jurors,  who  try  the 
i*.  Leon.  77.12.'  Iffue,  may  not  be  inveigled  or  milled  by  Incertainty,  the  Law,  which  is  founded  upon  Reafon 
piad"  6%s'  °2z'  m  tn's  Point?  ordains  and  provides  that  Replications,  which  make  the  Iflues,  fhall  be  certain, 
Hea'th'sMax.57. '  But  a  Bar,  which  contains  Certainty  to  a  common  Intent,  is  good  :  s  for  a  Man  may  plead  in 
26Ma  z'pffbl'a-  ^ar  1ue  eftaie>  without  fhewing  how  ;  but  in  the  Replication  if  he  pleads  que  ejlate  generally, 
by.  it  is  not  good,  as  it  is  held  in  2.  Ed.  4.  but  he  ought  to  fhew  how  he  came  to  the  Eftate  tor 

uf^lnd^ie  the  Reafon  aforefaid,  viz.  for  the  fake  of  Certainty.  And  every  Replication  ought  to  be  di- 
Books  there  rectly  contrary  to  the  Bar,  and  then  the  Party  ought  to  traverfe,  or  elfe  confefs-  and  avoid  the 
cm!  21.  Ed.  4.  Bar.  And  here  the  Bar  is  good,  and  the  Replication  contains  a  Mi /behaviour  of  the  Woman 
5i.  b.  Pet  choke.  Defendant,  by  which  her  Eftate  is  avoidable,  whereupon  the  Plaintiffs  ought  to  make  themfeives 
H.02^.°Ed!4.72able  to  take  Benefit  of  the  Mifbehaviour  of  the  Defendant,  and  if  this  Ability  is  not  certainly 
83.  a.  PerBriggs.  pleaded,  then  the  Bar,  which  is  fully  confeffed,  is  not  fully  avoided;  for  no  Man  in  the  World 
u.'7.  h.P7.I777.  can  difcern  or  judge  by  the  Pleading  how  the  Wife  of  the  Plaintiff  is  Coufin  to  George  Tailbois, 
a.p«rtf«^y.Fitz. ancj  it  may  De  t[iat  fhe  is  Coufin  by  Blood  to  him,  and  not  Coufin  and  Heir  to  the  Land,  for 
Litt.P303.a.Doc!it  may  be  that  he  had  a  Son  who  had  a  Son.  And  thefe  Words  pratextu  quorum  pramifforum, 
He'  h'^sMax80'  ^c'  don't  make  tne  Matter  better,  for  they  neither  h  encreafe  nor  diminifh,  but  are  referred  to 
sed  conua  p/22."  that  which  is  faid  before,  and  to  no  more,  as  they  are  well  taken  and  expounded  in  the  Bill  of 
h.  6. 53.  b.  54.  DeDt  againft  the   Warden  of  the  Fleet  in  ''  7.  H.  6.     And  here  if  I  flue  mould  be  joined,   that 

a.  Per  Newton.  O  I  J  ' 

Bro.Eftoppei9o.  fhe  was  not  the  Per/on  to  whom,  &c.  this  lifue  comprehends  no  Certainty.  And  therefore  in 
(b^anTtheBooks  4-  H-  7-  wnere  *ne  Condition  of  an  Obligation  was  that  the  Obligor  fhould  not  enter  nor  claim 
there  cited.  a  certain  Houfe,  and  the  Defendant  faid  that  he  did  not  enter  nor  claim  it,  and  the  Plaintiff* 
fity "m! ^v&.l.  ^a'^  tnat  he  did  claim  it,  this  Replication  was  held  not  good  for  the  Incertainty,  but  he  ought 
26.  a.  Fitz.Que  to  have  faid  that  he  came  to  the  Land,  and  claimed  it,  and  entered  into  it,  and  this  would  make 
M^reg.T^!'  a  o°°d  Ifiue.  '  And  if  a  Man  would  make  himfelf  Title  in  his  Replication  by  Entry  into  Land 
pi.  69.  '  as  next  of  Blood  of  a  Woman  ravifhed,  who  has  confented  to  the  Ravifher,  he  ought  to  fhew 
H.S7P4Ma.7b.  how  he  is  next  of  Blood.  m  And  fo  if  a  Man  makes  himfelf  Title  in  his  Replication  as  Lord 
Bendi.  127.  cro.  by  Entry  in  Mortmain,  he  ought  to  fhew  how  he  is  Lord  ;  and  if  he  in  the  Reverfion  prays  to 
^■•/.LiRaym"  be  received,  he  ought  to  fhew  how  he  came  to  the  Reverfion.  And  all  thefe  Cafes  are  given 
412-3.saik.352.  by  Statutes,  which  fpeak  generally,  as  the  Statute  here  does,  but  yet  for  the  Caufes  before 
,66*  s  fhewn  a  Man  ought  to  make  a  fpecial  Conveyance  to  the  Thing  or  Benefit  given  by  the  general 

i  M.7.  h.6.  5.  Words.     And  in  a  Writ  of  Ward  if  the  Defendant  will  fay  that  the  Anceftor  of  the  Infant  held 
Dtbt^s.B'o.    of  the  Plaintiff  in  Socage,  and  not  by  Knights-Service,  this  hath  been  adjudged  no  good  Plea, 
Efcape4i.        without  fhewing  how   in  Socage,  as  by  Fealty  only,  becaufe  otherwife  the  Iffue  is  incertain. 
Pi.  g.4Bro!  Con- And  fo  inafmuch  as  this  Replication,  which  ought  to  be  certain  becaufe  it  tenders  an  Iffue,  is 
didon  130.  Re-  incertain,  and  alfo  inafmuch  as  it  ought  to  enable  the  Plaintiffs  to  take  Benefit  of  the  Mifbehavi- 
iseeante43.(a),  our  of  the  Woman  Defendant,  and  makes  them  Actors  in  this  Caufe,  (for  which  Reafon  they 
tht-e'citerf001"  ought  to  alledge  every  Thing  certainly,  and  the  whole  is  incertain)  for  thefe  Caufes  it  feems  to 
«»  Ante  43.       me  that  the  Replication  is  not  good  in  this  Point.     And  as  to  what  has  been  faid  by  my  Brother 
Hales,  that  the  Averment  fhall  be  general  becaufe  of  the  Generality  of  the  Words  of  the  Sta- 
tute, I  have  anfwered  that  before:  And  as  to  the  Cafe  put  by  him  for  an  Example,  viz.  if  a 
Statute  was  made,  that  the  Parfon  of  the  Church  fhould  enter  for  a  Rape,  he  fhould  fay  gene- 
rally that  he  was  Parfon,  without  fhewing  Inftitution  or  Induction ;  Sir,  I  confefs  this  to  be  Law, 
for  if  he  fhews  that  he  was  Parfon  of  the  Church,  he  pleads  certainly,  for  that  is  a  Certainty.     But 
if  the  Cafe  had  been  put  that  he  fnould  fay  he  was  the  Perfon  who  ought  to  enter,  and  did  not 
fhew  that  he  was  Parfon  of  the  Church,  this  had  been  more  like  our  Cafe,  and  I  apprehend 
this  would  not  be  a  good  Title,     And  as  to  the  Cafes  put  of  Writs  of  Entry  upon  the  Statute, 
and  Declarations,  Sir,  they  are  not  like   unto  a  Title,  for   fome  of  the  Writs  and  Declarations 
are  general,  and  fome  are  fpecial.     But  Titles  ought  always  to  be  certain,  for  he  that  makes 
Title  is  thereby  become  Actor,  and  he  that  is  Act  or  ought  always   to  plead  certainly.     And  as 
to  what  is  faid  by  my  Brother  Hales,  that  the  Plaintiffs  fhall  not  be  compelled  to  fhew  how  fhe 
is  Heir  becaufe  it  may  be  that  another  is  now  Heir,  as  the  Son  born  afterwards,  and  yet  the 
Wife  of  the  Plaintiff  fhould  the  Land  during  the  Life  of  the  Tenant  in  Tail,  Sir,  as  to  this  I 
a'flfr'rTed'to^b^^y  tnat  lt  ls  a  Matter  worthy  of  Consideration.     And  it  feems  to  me,    "  that  the  Son  born  af- 
good  Law,  Port  terwards  fhall  enter  and  ouft  the  Daughter  -,  for  the  Statute  of  n.H.y.  faith,   that  the  Perfon, 
a  "3!  00^62!°!'  *°  whom  the  Titfe  belongs  after  the  Death  of  fetch  Woman,  fiall  immediately  enter  into  the  Tenements,  and 
the  fame  fhall  pojjefs  and  enjoy  according  to  his  Title  in  them,  and  then  l  fay,  that  the  Title,  which 


the  Daughter  had  to  enter  was  in  Tail,  and  after  the  Son  is  born,  the  Title  to  the  Tail  is 


de- 


o  t.  5.  Ed.  4.  volved  from  the  Daughter ;  then  if  fhe  fhall  poffefs  and  enjoy  the  Tenements  acording  to  her 
i! co.r°9  °rt. 2  Title  in  them,  and  in  no  other  Manner,  and  by  the  Birth  of  the  Son  the  Title  to  the  Tail 
3.  co.  61.  b.  is  devolved  from  the  Daughter,  and  vefted  in  the  Son,  then  I  fay,  that  the  Son,  in  whom 
KkchTai/.  the  Title  now  is,  may  enter.  And  it  is  not  like  to  the  Cafe  where  a  Woman  feized  in 
pp. 9.H.  7.25.  pee  confents  to  a  Ravifher,  and  the  Daughter  berng  next  of  Blood  enters,  there  I  will  agree 
Entrycongeabie'0  that  the  Son  born  afterwards  fhall  not  take  away  the  Title  and  Pofieflion  of  the  Daughter, 
9Z-  I-C6°'9b5"a'  for  there  it  is  of  a  Fee-Simple.  p  And  fo  where  a  Remainder  is  appointed  in  Fee  to  the 
c'ro.  e'.334,335-  right  Heirs  of  J.  S.  who  dies  having  a  Daughter,  who  enters  after  the  Death  of  the  Tenanjc 
Lkt.  b..  316.     for  j^(e     tnert;  1   agree   tnat  the    Son  born  afterwards  fhall    not   remove  the  Lands   before 
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Veiled  in  the  Daughter  as  a  Pur-chafe,  for  there  it  is  a  Fee  fimple,  to  which  the  Son  born  after- 
wards hath  no  Right,  for  the  Land  never  was  in  any  of  his  Anceftors  before.     But  here  the  E-*  v%™'*;(. 
Hate  is  an  Eftate  Tail,  and  the  Son  ought  to  have  it  per  formam  doni.     Et  poffeffio  fratris  de  feodo\tli se.'  Co. 
fimplici  facit  for  or  em  effe  haredem.  a  But  the  Poffeffion  of  the  Brother  of  an  Eftate  Tail  as  Heir  to  his  ^ch!5*!?; 
Father  will  not  make  the  Sifter  to  be  Heir,  but  it  fhall  defcend  to  the  younger  Son  of  the  half 
Blood.     b  And  if  the  Baftard  eign  abates  into  Fee  fimple  Land  after  the  Death  of  the  Father,  and  \^\l^3' 
dies  feized  without  Interruption,  and  his  Iffue  enters,  he  fhall  hold  it,  and  the  Right  of  the  mu-  Perk.  §49. 
her  pwfn,  and  of  his  Heirs  is  bound  for  ever.     c  But  otherwife  it  is  of  Lands  in  Tail,  for  the  Right  \  ££*  4°3g, 
of  the  mulier  pwfn  or  of  his  Iffues  fhall  not  be  bound  there.     So  that  there  is  a  great  Differences.  Co.  101.  a. 
between  Fee  Simple  Lands  and  Lands  in  Tail.     And  therefore  here  inafmuch  as  the  Title  is  in 
Tail,  and  the  Acl  faith  that  the  Perfon  fhall  enjoy  it  according  to  his  Title,  which  is  here  in  Tail,  3g.  P-ia3.9uit.  ' 3' 
and  the  Eftate  of  the  Woman,  who  fuffered  the  Recovery  by  Covin,  was  defeated  by  the  Entry  Co-Litt-243b' 
of  the  Daughter,  the  Son  born  may  for  this  Caufe  enter  and  ouft  the  Daughter,  for  the  Title 
in  Tail  is  in  him,  and  there  the  common  Proverb  is  verified,  viz.  one  Jh all  beat  the  Bufh,  and  an- 
other have  the  Bird.     d  As  if  a  Man  has  Land  by  Defcent  on  the  Part  of  his  Mother  and  he  makes  i  p- 9-  H-  7- 
a  Feoffment  upon  Condition,  and  dies  without  Iffue,  and  the  Heir  of  the  Part  of  the  Father  en-^'.  ,'.^Z(! 
ters,  the  Heir  of  the  Part  of  the  Mother  fhall  ouft  him  ;  and  fo  I  have  declared  my  Opinion  in  S;0; Lkt  „12: b; 
the  faid  Cafe:  but  it  was  well  moved,  and  it  is  a  cunning  Laie.     And  as  to  what  was  alio  laid  ofGaveik.  n9, 
by  my  Brother  Hales  fo.   52.  that  if  the  Plaintiff  fhould  fhew  how  fhe  is  Heir,  then  it  would  I2°- 
give  Occafion  to  the  Defendant  to  fay  that  fhe  was  a  Baftard,  or  had  an  elder  Brother-,  Sir*  whe- 
ther or  no  it  be  reafonable  to  give  fuch  Anfwer,  I  myfelf  report  to  the  Audience  auafi  dicerel 
that  it  is  reafonable,  for  this  deftrOys  the  Title  of  the  Plaintiffs  without  fhewing  the  fpecial  Mat- 
ter.    And  as  to  what  was  alfo  faid  by  him,  that  if  the  Party  fhould  be  forced  to  fhew  how  he 
had  Title,  then  it  might  be  that  he  had  double  Title,  as  in  the  Cafe  there  e  put,    and  the  fhew- c  Ante  51. 
ing  of  that  would  make  the  Plea  double,  Sir*  as  to  that  the  Plaintiffs  have  prevented  this  well  e- 
nough,  for  being  afraid  that  the  Plea  might  be  double,  they  have  fhewn  nothing,  and  now  this 
is  worfe  than  a  double  Plea,  for  a  double  Plea  has  Matter  of  Subftance,  but  here  there  is  no 
Matter  of  Subftance.     And,  Sir,  in  the  faid  f  Cafe  the  Title  will  not  be  double,  for  the  Remain-  *Ante  Sis 
der  for  Years,  and  the  Remainder  for  Life  commence  ac  one  Time,  and  upon  one  Livery,  and  are 
no  more  than  one  Tide,  and  whether  there  be  one  or  twoTitles,  in  our  Law  a  Man  ought  to  hold  him 
felfto  one  matter,and  not  to  double  matter.  And  as  to  what  has  been  g  faid*  that  it  would  bean  Eftop-  gAnteSi. 
pel,  Sir,  this  is  not  fo,  for  when  one  is  forced  to  fhew  a  Thing  certain,  and  to  rely  upon  one  Point*  he 
fhall  not  be  eftopped  at  anotherTime  to  fhew  anotherThing,which  he  could  not  fhew  before,  for  if  he 
fhould  the  Law  would  be  unreasonable  in  this  Point,  for  it  would  prejudice  a  Man*where  there  was  no 
Default  in  him  ;  for  which  Caufe  it  fhall  not  be  an  Eftoppel.     And  as  to  the  other  Reafon  moved,, 
by  my  Brother  Hales,  h  that  the  Plaintiffs  need  not  fhew  how  Heir,  becaufe  they  were  Once  feizeds    Ant£  S7" 
as  if  a  Remainder  in  Tail  is  once  executed,  the  Iffue  in  Tail  fhall  have  a  Formedcn,  and  fhall  de- 
clare upon  an  immediate  '  Gift;  Sir^  I  agree  to  this  Cafe,  for  all  paffes  at  one  Time,  and  upon5  See  Ante  52. 
one  Livery.     But  if  it  was  by  Way  of  Grant  of  a  Reverfion,  there  although  they  were  once  feized  BolkTtha/cit- 
it  would  be  otherwife  ;  for  in  k  20.  Afs.  a  Diverfity  is  taken  between  a  Remainder  and  a  Rever-ed- 
fion,  for  there  the  Plaintiff  in  Affize  after  the  Bar  made  himfelf  Title  by  a  Grant  of  the  Rever-  k2o.  A-fepi.193 
fion,  and  it  was  held  that  he  ought  to  fhew  the  Deed  of  Grant  thereof,  notwithftanding  he  was 
once  feized  by  Force  of  the  fame.     So  that  he  that  makes  Title  is  always  Actor,  and  ought  to 
plead  certainly.     '  And  it  is  held  in  2.  H.  6.  that  if  one  makes  himfelf  Title  by  Force  of  the  King's  1 1.  i.  h.  6.U. 
Letters  Patents*  he  ought  to  fhew  them,  notwithftanding  he  is  once  feized  *■  and  perhaps  in  the  p.1-  *%;p<rMar- 
Cafe  of  the  Remainder,  if  one  be  to  make  himfelf  Title  in  his  Replication  by  Force  of  fuch  Re-  rtrans'de'faitsyl 
mainder  vefted  in  him,  he  ought  to  fhew  the  Eftate  precedent,  and  may  not  plead  a  Feoffment  ?.ro-  2-  H-' 5- 
to  him  generally  -,  for,  when  a  Man  makes  Title  to  himfelf,  he  pleads  as  certainly  as  if  the  Thin» 
was  to  be  executed,  notwithftanding  he  is  once  feized,  for  he  is  thereby  become  Acfor  (as  I  faid). 
Wherefore  for  thefe  Caufes  the  Replication  is  not  good  in  this  Point.     And  as  to  the  Matter  in 
Law  upon  the  Statute,  it  feems  to  me  that  this  Cafe  is  within  the  Letter  of  the  Statute  in  one  or  ™avln- Abr- W- 
two  Places.     Firft,  we  have  a  Learning  in  our  Law*  ra  that  if  the  Terms  and  Letter  of  any  Sta-  pi.  89/ 
tute  are  obfeure  and  difficult  to  be  underftood*  we  ought  to  have  Rccourfe  to  the  Intent  of  the 
Makers,  and  thereby  we  fhall  come  at  the  Meaning  of  the  Letter.     And  therefore  the  Statute  Fitz.  DMekinVi 
of  Weftminftef  1.  cap.  3.  fays,  In  cafe  when  a  Man  doth  lofe  by  Default  the  Land  which  was  the  Per  Ha"k- 
Right  of  his  Wfe,  it  was  very  hard  that  the  Wife  after  the  Death  of  her  Hujband  had  no  Other  *'  "  ' 34*' 
Recovery  but  by  a  Writ  of  Right,  lie.    Here  the  Statute  fpeaks,  where  the  Hufband  loft,  &c.  <>  m.  ij.  h.  g. 
*  And  if  the  Hufband  alone  had  loft,   the  Law  always  was  that  the  Wife  might  enter,  and  fhej^-g  |f F"**-' 
was  not  driven  to  her  Writ  of  Right,  but  the  Exposition  of  the  Statute  is,  where  the  Hufband  b.^V<Wr»!  m] 
and  Wife  lofe  by  Default,  for  fuch  was  the  Intent  of  the  Statute.     °  And  the  Statute  of  Weftmin-  |^0Ede"j3"  Jitz> 
.fter  2.  cap.  1.  faith,  that  if  a  Fine  be  levied  hereafter  upon  fuch  Lands,  ipfo  jure  fit  nullus ;  which  2.  inft.  336.' 
Words  feem  to  make  the  Fine  void*  but  yet  it  is  not  void,  but  works  a  Difconnnuance,  though  ^f\  z?'n  4 
it  is  void  as  to  barring  the  Right  of  the   Tail.     And   thus  the  ambiguous   Words  of  Statutes  154  couidfb.  g, 
have  always  been  expounded  according  to  the  Intent  of  the  Makers.     And  the  Statute  of  Glou-  ll\MLd' Ralm; 
cejler  cap.  3.  faith,   Likewife  the  Heir  of  the  Wife  fhall  not  be  barred  of  his  Attion  after  the  Death  of  it-;-  Pig-  on 
his  Father  and  Mother,  to  demand  the  Inheritance  of  his  Mother  by  Writ  of  En'ry,  which  his  Father  szTiVyl'  P°ft 
did  alien  in  the  Time  of  his  Mother,  whereof  no  Fine  is  levied  in  the  Kings  Court :  Which  Words 
whereof,  l£c.  are  doubtful  and  incertain  in  the  Letter*  p  but  the  Meaning  of  them  is  whereof  no  pLitt  *    ■  . 
Fine  is  levied  by  the  Hufband  and  Wife,  for  Fines  may  well  be  levied  by  them,  and  fuch  has  ».in<i.  294. 
been  the  Expofition  ever  fince  according  to  the  Intent  of  the  Makers.     So  that  the  Intent  of  the  'ySf.'zT.'  " 
Legiflature  is  to  be  fought  for  in  the  Expofition  of  the  ambiguous  Words  of  Statutes,  and  the 
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Letter  fhall  be  aided  by  the  Intent-     The  Words  then  being  doubtful  here,  we  muft  enquire  into 
fJz'  cuMnvlla  the  Intent  of  tne   Legislature.     And  as  to  this  it  is  firft  to  be  obferved,  that  the  Marriages  of 
24ZM.Ui4'nH.8!  Women  and  their  Advancement  thereby  is  greatly  favoured  in  our  Law,  infomuch  that  if  a°Wo- 
i.i,pertitzB'.  man  gives  a  Land  to  a  Man  caufd  matrimonii  pnelocuti,  and  he   will  not  marry  her,  but  marries 
vlN.AsllolSi another,  Ihe  fhall  have  a  Writ  to  recover  the  Land.     b  And  if  Land  is  given  in  Frank- marriaoe 
i^Fi^ch rt'a'and  ^ie  ^art'es  are  afterwards  divorced,  the  Woman  fhall  have  all  the  Land.     c  And  where  a  Cut 
2.' Finch  264.'    in  vita  is  given  by  the  Statute  of  Weftminfter  2.  cap.   3,   upon  Recovery  by  Default  a°-ainft  the 
2.  And  84.       Hufband  and  Wife,  by  the  Equity  thereof  a  Woman  divorced  fhall  have  a  Cui  ante  divortium  to 
t>T.i3.  Ed  3.   recover  the  Land  loft  by  the  Hufband  and  Wife  by  Default  before  the  Divorce.     Which  Cafes 
ao^Ais.Ti9*.'   prove  how  greatly  the  Provifion  of  Marriage  and  the  Eftate  thereof  is  favoured  by  the  Common 
Bra'D^afn3-  Law.     And  then  if  they,  whofe  Eftates  are  fo  greatly  favoured  by  the  Law,  will  be  of  Covin  and 
went s.er8SEd.  Deceit  to  hurt  and  impair  thofe  Eftates,  and  to  difinherit  the  Heirs,  and  fo  to  reward  Benevolence 
'perkitffT^8-with  Wrong  anc*  Difherifon,  certainly  it  cannot  be  thought  but  that  every  Man  would  wifti  to  fee 
cor.Litt.  aata.'fuch  Women  punifhed,  and  that  the  Intent  of  the  Makers  of  the  Statute  of  11.  H.  7.  was  as  ex- 
treme againft  them  as  poffible.     And  fo  it  feems  to  me  that  the  Intent  of  the  Makers  of  the  Sta- 
\z.'b.%^mld. tute  is  to  be  taken  moft  ftrongly  againft  thefe  Women,  and  then  if  the  Words  of  the  fame  Statute 
Bio. Parliament  are  doubtful,  they  fhall  be  interpreted  moft  ftrongly  againft  them.     And  with  Regard  to  the 
Poft.^g01,;5?'  Words,  Sir,  the  firft  Part  of  the  Statute  (which  is  in  the  Disjunctive)  faith,  that  if'any  Woman, 
dD  eriob  1  i  who  hath  had,  or  afterwards  Jloali  have  any  Eftate  in  Dower,  for  Term  of  Life,  or  in  Tail,  jointly 
a.  Pi.  4o."       'with  her  Huftand,  or  folely  to  h  erf  elf,  or  to  her  own  Ufe,  in  any  Tenements,  &c.  of  the  Inheritance  or 
i0Coki2i4'b.b'  Purchafe  of  her  Hufband,  &c.  fo  that  the  Eftate  in  Dower  may  not  be  referred  to  thefe  Words, 
a.  Co!  22.' a.   jointly  with  her  Hufband,  for  a  Woman  cannot  have  an  Eftate  in  Dower  jointly  with  her  Hufband, 
Ld.R^ym'.sVo. buc  the^e  Words,  jointly  with  her  Hufband,  fhall  be  referred  to  the  two  other  Eftates,  viz.   for 
1.  Finch  15.     Life,  or  in  Tail,  and  here  the  Eftate  is  in  Tail,  and  fo  within  the  Words.     But  then  the  Eftate 
.BaJ.'Sad^on   is  referred  to  the  Things  following,  viz.  in  Manors,  Lands,  Tenements,  or  other  Hereditaments; 
statute  of  ufo.  and,  Sir,  here  it  cannot  be  denied  but  that  the  Eftate  is  an  Hereditament,  that  is  to  fay,  in  the 
Ufe,  for  a  Ufe  is  an  Hereditament,  and  fuch  an  Hereditament,  whereof  A  poffeffto  fratris  infeodofim- 
7  bVitz Ts'ubl  ptici  facit  fororem  effe  haredem,  as  it  is  held  in  5.  Ed.  e  4.  and  fuch  an  Hereditament,  that  if  a  Man 
pena^.Br'o.  Dc-has  to  the  Value  of  40  s.  therein,  he  fhall  be  f  fworn  in  an  Affize  by  the  Common  Law  :  And  it 
fcent  36.  g  f-^  &  Thing,  as  Statutes  (fuch  as  the  Statute  of  Pernor  of  Profits,  and  others)  have  admitted 

f  m.  15.  K.  7..  to  be  an  Hereditament.  Here  then  the  Woman  has  an  Eftate  Tail  in  an  Hereditament-,  but 
Br^furors^' there  5s  one  Circumftance  wanting,  and  that  is,  that  the  Hereditament  ought  to  be  of  the  Inheri- 
chaiienge  aoz.  tance  or  Purchafe  of  her  Hufband.  And  as  to  this,  I  fay,  that  here  the  Ufe  and  the  Land  alfo 
^iJ^.ft'Markb.  was  the  Inheritance  of  the  Hufband,  for  his  Heir  might  inherit  it,  and  an  Inheritance  is  fuch  an 
Bro.  challenge  Eftate  as  may  be  inherited  by  the  Heir.  And  as  to  the  Definition  of  Brit  ton  which  makes  a  Di- 
Dyir^pi  264- ftinction  between  an  Inheritance  and  a  Purchafe,  Sir,  I  have  no  great  Regard  to  it,  for  his  Book 
Keiw.  Az.  b.  contains  many  Errors ;  but  the  Book  of  Littleton,  according  to  the  firft  Edition,  wherein  the 
'  aym-  7  '  new  Additions  are  omitted,  which  is  the  trueft  and  fureft  Regifterof  the  Grounds  and  Principles  of 
»>  Litt.  §  1.  our  Law,  defines  h  quod  feodum  fimplex  idem  eft  quod  hereditas  legitima  vel  pur  a.  So  that  he  takes 
every  Fee  Simple  to  be  an  Inheritance,  and  he  fays  that  this  Word  (Inheritance)  is  not  only  in- 
2,M2'87'^t"z4'5'  tended  where  a  Man  has  Land  by  Defcent,  but  alfo  that  every  Fee  Simple  or  Tail,  which  a  Man 
Brief  221.  Bro.  has  by  Purchafe,  is  an  Inheritance.  '  And  as  to  the  Cafe  put  in  7.  H.  4.  of  a  Cui  in  vita,  Sir,  at 
Fwx  LatiBigi.  ttie  ^nd  °f  trie  Cafe  it  appears  that  Thirning  had  been  in  the  Chancery  to  enquire  the  Form  of  the 
Co.  Litt.  16,  a.  faid  Writ,  and  they  faid  that  the  Form  was  both  the  one  Way  and  the  other,  viz.  quam  clamat  effe 
Ante  47.  jus  et  hareditatem,  &c.  or  de  dono  talis,  &V.  And  I  have  alfo  looked  into  the  k  Regifter,  which  is 
•  '     b  accordingly  ;  wherefore  this  Reafon  does  not  at  all  difprove  the  Matter.     And  another  Cafe  was 

put,  '  that  if  a  Woman  purchafe  an  Advowfon,  and  a  Ufurpation  is  had  when  fhe  is  covert,  fhe 
it.  1.  Ed.  2.    fl^ii  be  without  Remedy  after  the  Death  of  the  Hufband,  becaufe  the  Statute  fays,  the  fame  fhall 
pedit^FVN.B.fo  obferved  in  Preferments  made  unto  Churches  being  of  the  Inheritance  of  Wives,  &c.  Which  (it  hast 
34.S.2.  inft.    been  faid)  is  to  be  intended  of  a  Defcent-,  Sir,  as  to  this,  it  is  referred  to  the  Sentence  before, 
which  faith,  he  fhall  have  the  fume  Ablion  as  the  lafl  Anceftor  fhculd  have  had,  &c.  and  for  this 
Caufe  it  is  to  be  intended  of  Advowfons  by  Defcent,  for  this  Statute  is  like  that  of  Weftminfter  2. 
cap,  41.  which  gives  a  Ceffavit  of  a  Chantery.  and  faith,  An  Ablion  fhall  He  for  the  Donor  or  his. 
Heir  to  demand  the  Land  fo  given  in  Demefn,  where  it  gives  an  Action  to  the  Anceftor,  or  to  his 
Heir.     And  fo  the  faid  Statute  of  Square  Impedit  gives  the  Action,  which  the  Anceftor  might  have 
had;  which  proves  that  the  Statute  intended  a  Defcent;  wherefore  neither  the  faid  Statute,  nor 
the  Cafe  put,  do  at  all  prove  that  a  Purchafe  is  not  an  Inheritance.     And  in  a  Writ  of  Right  of 
Land  of  his  own  Purchafe  the  Writ  fhall  fay,  quam  clamat  effe  jus  et  htereditatem  fuam.     For  which 
Reafon  it  feems  to  me,  that  the  Ufe  here  and  the  Land  alfo  are  the  Inheritance  of  the  Hufband, 
for  his  Heir  might  inherit  it,  and  though  the  Ufe  is  the  Inheritance  of  the  Hufband  and  Wife, 
ergo  it  is  the  Inheritance  of  the  Hufband.     And  then  all  the  Words  of  the  Statute  are  fatisfied, 
for  here  the  Woman  has  an  Eftate,  what  Eftate  ?  an  Eftate  Tail ;  in  what  ?  in  an  Hereditament ; 
what  Hereditament?  a  Ufe;  in  what  Manner  ?  jointly  with  her  Huiband -,  how?  to  her  own  Ufe; 
of  whofe  Inheritance  ?  of  the  Inheritance  of  the  Hufband  ;  and  fo  all  the  Words  of  the  firft  dif- 
junctive  Sentence  are  fully   performed  in  the,  Cafe  here.     And  if  the  Cafe  was  not  within  the 
Words  of  the  firft  disjunctive  Sentence,  yet  fhould  it  be  within  the  Words  of  the  fecond  disjunctive 
Sentence,  which  is,  or  given  to  the  Hufband  and  Wife  in  Tail  by  any  Perfon  feized  to  the  Ufe  of  the  Huf- 
"^pi'.V1;*3 'band,  &c.  For  it  cannot  be  here  denied  but  that  the  Feoffees  were  feized  to  the  Ufe  of  the  Huf- 
Marg.i.co.  76. band,  until  the  Statute  of  27.  //.  8.  was  made,  for  if  they  were  feized  to  the  Ufe  of  the  Hufband 
i4?b.  Cof  Litt.  and  Wife,  ergo  they  were  feized  to  the  Ufe  of  the  Huiband.    And  the  Hufband  had  the  entire  Ufe, 
i87.b.Poft.483.and  the  Wife  the  entire  Ufe,  for  there  there  are  no  Moieties  m  between  Hufband  and  Wife.     And 
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when  the  Statute  of  27.  H.  8.  was  made,  it  gave  the  Land  to  them  chit  had  the  Ufe.     It  is  to  be  a  s       Fc!  6 
feen  then,  who  fhail  be  adjudged  in  Law  the  Donor  after  the  Execution  of  the   Poffeffion  to  theB-yo-  :     . 
Ufe.     And,  Sir,  the  Parliament,  (which  is  nothing  but  a  Court)  may  not  be  adjudged  the  Do- /riicci.D;!. luf.' 
nor.     For  what  the  Parliament  did  was  only  a  Conveyance  of  the  Land  from' one  to  another,  and  - "■• caps  i-  h^i- 
a  Conveyance  by  Parliament  does  not  make  the  Parliament  Donor ;  but  it  feems  to  me  that  the  wii5g." ^L'x. Vegl 
a  Feoffees  to  Ufe  fhall  be  the  Donors,  for  when  a  Gift  is  made  by  Parliament,  b  every  Ptrfon   in  54  pj*  */•  *-=■ 
the  Realm  is  privy  to  it,  and  affents  to  it,  but  yet  the  Thing  fhall  pafs'from  him  'that  hast  the14    E  '  -'• 
moft  Right  and  Authority  to  give  it.     c  As  if  cefiuy  que  ufe  and  his  Feoffees  join  in  a  Feoffment, b  Hub,  2S6. 
it  fhall  be  faid  the  Feoffment  of  the  Feoffees,  for  they  have   the  greateft   Authority  to  give  it.  c  u.i-..  h.  7. 
d  And  if  Tenant  for  Life  and  he  in  the  Reverfion  join  in  a  Feoffment,  it  fhall  be  adjudged  the  v-  ;j-  *o.  Bro. 
Livery  of  the  Tenant  for  Life,  becaufe  he  has  the  greateft  Authority  to  do  it.     e  And  fo  if  One  Leafe^V*  Co. 
who  is  feized  in  Fee  of  Land,  and  another  who  has  nothing  in  it  join  in  a  Feoffment,  it  fhall  be  Licc'  s---  "  « 
faid  the  Feoffment  of  him  that  hath  Right,  and  the  Confirmation  of  the  other.     So  here  it  fhall  64.^1. I'.' 
be  faid  the  Gift  of  the  Feoffees  by  Parliament,  and  the  Affent  and  Confirmation  of  all  others.  311- 
For  if  it  fhould  be  adjudged  the  Gift  of  any  other,  then  the  Parliament  would  do  'a  Wrong  to  a  H       H  7, 
the  Feoffees   in  taking  a    Thing  from   them,  and   making   another  the  Donor  of  it.     f  And,  14-pi-s.Bra.Dif- 
Sir,  in  the  Cafe  of  the  Rector  of  Edinglon  19.  H.  6.  where  the  King  had  granted  to  the  Recfor.jgfco.  luV  ' 
and  his  Brethren,  that  when  a  Tithe  fhould  be  granted  to  him  by  the  Clergy,  they  fhould  be  dif-  soz- b-  6-  <■  • 
charged,  and  afterwards  a  Tithe  was  granted  by  the  Clergy  in  their  Convocation,  there  it  is  held"  vin?Abr.  tit? 
by  the  better  Opinion,  that  the  Rector  fhould  be  difcharged  by  the  faid  Grant  of  the^King,  notwith-  Gv^'s.  G- a-  -"•• 
Handing  he  be  adjudged  in  Law  one  of  the  Convocation,  and  as  fuch  one  of  the  Grantors,  for  theLVc'l 
Common  Law  faith,  that  none  fhall  be  damnified  by  fuch  fpecial  Grant  made  by  Parliament. Max-  re&-  *•♦• 
35  And  therefore  the  Writ  of  Right  Patent  in  London  was  not  taken  away  by  the  Statute  of  Weft-*  M<  2I_  H< 
minfter  2.  cap.  1.  De  donis  conditiona'ibus,  but  it  remains  at  this  Day,  and  the  Demandant  fhall  32-  p-  *°-  '-"• 
make  his  Proteftation  to  fue  in  Nature  of  a  Formedon  in  Defcender,  as  he  fhall  do  in  other   real  Liu^'.^cro^E 
Actions  there.     h  So  that  Ads  of  Parliament  will  not  prejudice  any.     And  here  the  Land  is  by  7?'-  vin.Abr. 
the  Aft  of  Parliament  removed  from  the  Owners,  that  is  to  fay,  the  Feoffees,  to  the  Cefiuy  gue™'vG™sG'*' 
life,  and  the  Statute  would  do  wrong  if  it  fhould  not  adjudge  them  the  Donors,  for  they  have  the 
greateft  Authority  to  give  it,  and  the  Parliament  is  only  a  Conveyance,  and  therefore  it  fhall  be  6zP'f!u.  Grn't 
adjudged  the  Gift  of  the  Feoffees  by  Parliament,  and  fo  the  Gift  of  the  Feoffees  who  were  feized  I0-  &°-  4°. 
to  the  Ufe  of  the  Hufband,  and  then  within  the  Words  of  the  fecond  disjunctive  Sentence  of  the  pigment  88 
Statute  of  11.  Hen.  7.     And  if  the  Feoffees  fhould  not  be  adjudged  the  Donors,  then  George •%'ail-Bai-*s.- 
lois  fhould,  but  this  feems  repugnant  for  him  to  be  taken  to  be  i  Donor  to  himfelf,  and  therefore  e  P       H 
the  Feoffees  fhall  be  adjudged  the  Donors  ut  fupra,  and'fo  within  the  Words  of  the  Statute.     And  64.  '\>.%riarl 
if  the  Cafe  here  was  out  of  the  Words,  yet  it  fhould  be  within  the  Equity  of  the  Statute.     For  it  ^"'q!  Ben'  '■ 
is  to  be  confidered,  that  the  Statute  was  made  for  the  Redrefs  of  falfe  Covin,  and  to  give  a  fpeedier     '  ""W44;- 
Remedy  to  Right.     k  And  all  fuch  Statutes  are  in  Advancement  of  Juftice,  and  beneficial  to  thehl-*Rol,'R,I70« 
public  Weal,  and  therefore  fhall  be  extended  by  Equity.     And  although  it  reftrains  the  Libertv  of  l.7- Ea-  6  I;™. 
Tenant  in  Tail,  Sir,  every  Statute,  which  fhall  be  extended  by  Equity,  reftrains  fome  Body,  and  B.'^c^h6 
is  penal  to  fome  Body.     But  yet  inafmuch  as  it  is  beneficial  to  the    greater  Number,  it  fhall  befcy;n_  Ah    .' 
taken  by  Equity,  and  fo  is  this  Statute,  for  it  tends  to  the  Suppreffion  of  Deceit,  and  to  the  Ad-  Statues  E.e/p}'. 
vancement  of  Truth.     And  the  Statute  of  Wefiminfter  2.  cap.  3.  gives  a  Cm  in  vita  upon  Recovery  V.'^c^l'^' 
by  Default,  before  which  Statute  fuch  Recovery  was  a  Wrong  to  the  Wife,  and  a  Hardfhip  as  the  77-  f>.  ' 
Statute  faith,  and  therefore  a  '  Cui  ante  divortium  is  given  by  the  Equity  of  that  Statute.     And  the  1  , 
Statute  of  Marlbridge  cap.  6.  fpeaks  of  them,  who  ufe  to  infeoff  their  eldeft  Sons  and  Heirs  being within land^iLl^ 
Age;  myet  if  his  firft  Son  be  dead,  and  he  infeoffs  his  fecond  Son,  who  is  his  Heir,  it  is  within theiecitcri- 
the  Equity  of  the  Statute  ;  "  or  if  he  levy  a  Fine  to  him,  which  is  Matter  of  Record,  this  fhall  be  m  See  1.  rc>  r 
within  the  Equity  of  the  Statute,  and  yet  it  fpeaks  of  a  Feoffment.     And  the  Reafon  is,  becaufe  ,c7-  a.Browni] 
Covin  is  always  abhorred  in  our  Law,  and  Siatutes  made  in  Suppreffion  thereof  are  for  the  public  l33' 
Good,  and  therefore  fhall  be  extended  by  Equity.     And  fo  the  Statute  of  1.  Hen.  7.  cap.  1.  which  n  p.  53  h.  s. 
gives  a  Writ  of  Formedon  in  Remainder  againfc  the  Pernor  of  Profits,  was  made  in  Suppreffion  of^'b-  rZ 
Covin,  for  the  Feoffment  made  to  Perfons  unknown  to  defraud  thofe  that  had  Right  to  the  Land  ° 
was  a  great  Covin  and  Deceit  in  the  Law  •,  °  and  therefore  a  Scire  Facias  to  execute  a  Remainder  °  H.  h.  7.  t7. 
fhall  be  maintainable  againft  the  Pernor  of  the  Profits,  as  it  is  adjudged  in  14.  H.  7.  and  all  this  is  ^•Ero- p 
for  the  Caufe  above  given.     So  it  is  here,  for  Bratlon  faith,  defimlibus  adfimitia  eadem  ralione  pro-  fe^»  lof°* 
cedendum  eft,  and  therefore  inafmuch  as  this  Statute  was  made  in  Suppreffion  of  Covin,  it  fhall  be^5^-7'8- 
extended  by  Equity,  efpecially  as  the  Intent  of  the  Minds  of  the  Makers  of  the  Statute  are  to  bea/b'.'i.co?',^ 
fuppofed  very  fevere  againft  the  Women  therein  mentioned,  as  I  have  faid  before.     And  then  the  \;  *■  p;'1-  6V 
Statute  of  27.  II.  8.  which  executes  the  Poffeffion  to  the  Ufe,  makes  the  PoiTcffion  fubjeft  to  the 
Condition,  which  was  annexed  to  the  Eftate  being  in  Ufe.     As  the  Statute  de  prerogativa  regis  cap. 
1.  ordains  that  the  Lord  the  King  fhall  have  the  Wardfhip  of  all  the  Lands  of  tuch  ns  hold  of 
him  in  chief  by  Knight's  Service,  of  whomfoever  they  hold  elfe  by  fuch  Service,  &fr;  and  the  Sta- 
tute of  4.  Hen.   7.  cap.  17.  ordains,  that  if  Cefiuy  que  ufe  die,  no  Will  by   him  declared,  and  his 
Heir  within  Age,  the  Lord  fhall  have  a  Writ  of  Ward  as  well  for  the  Body  as  for  the  Land,  as 
he  fhould  have  had  if  the  Anceftor  had  been  in  Poffeffion  of  the  fame  Eftate :  pNow  the  Law  was  P  s  r  de] 
upon  the  Conjunction  of  thefe  two  Statutes  together,  that  if  the  King's  Tenant  had  died  feized,  T.'i2.'n! 
having    alfo   a  Ufe   in  Land   holden   of  other  Lords, 'the  King  fhould   have  his  Prerogative  in 
them,  for  the  faid  Statute  of  4.  Hen.  7.  makes  the  Land  in  Ufe  Jubjeft  to  the  King's  Prerogative. 
And  fo  here,  the  Statute  of  27.  Hen.  8.  which  unites  the  Poffeffion  to- the  Ufe,  makes  the  Poffef-  f°In.tR1  B'  N"  u' 
fion  fubjeft  to  Covin  annexed  to  the  Eftate  in  Ufe.     For  which  Reafons  it  feems  to  me  that  the 
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Cafe  here  is  within  the  Words  of  the  Statute  of  n.  H.  y.  And  if  it  be  not,  yet  it  is  within  the 
Equity  of  it,  and  fo  the  Entry  of  the  Plaintiffs  is  maintainable :  but  for  the  faid  fingle  Fault  in  the 
Replication  they  mail  not  recover. 

ma  Scm  And  fo  Note,  that  all  the  Juftices  held  the  Cafe  here  within  the  Words  of  the  Statute  of  i  r. 

H.  7.  and  if  it  was  not  within  the  Words,  that  yet  it  was  within  the  Equity  of  the  Statute. 

•t.Roi.R.soS.     And  tne7  held  a^0'  tnat  tne  Heir  might  enter  *  immediately,  that  is  to  fay*  in  the  Life  of  the 

Heti.  155.  Tenant  in  Tail.     But  no  Judgment  was  given. 


rA  Report  of  a  Cafe  argued  in  the  Common  Bench  before  all  the  fuftices  of  the  fame 
Bench,  in  Michaelmas   Term,  in  the  fourth  Tear  of  the  Reign  of  King  Edward  the 
Sixth,  between  Lewis  Dive  late  Sheriff  of  Bedf.  Plaintiff  and  John  Maningham  De- 
fendant, in  an  Affion  of  Debt  upon  an  Obligation  brought  by  the  faid  Plaintiff  againji 
the  Dejendant,     The  Record  was  as  follows :    Rot.  559. 

kedj.  ^£OHN  Maningham  late  of  Baldock  in  the  County  of  Hertford  Draper,  otherwife  called  John 

Declaration.  J  Maningham  of  Baldock  in  the  County  of  Hertford  Draper,  was  fummoned  to  anfwer  Lewis 
Dive  Efquire,  late  called  Lewis  Dive  Efquire  Sheriff  of  the  County  of  Bedford,  of  a  Plea  that  he 
render  to  him  40  /*  which  he  owes  him,  and  unjuftly  detains,  &c.  And  whereupon  the  fame 
Lewis  by  Thomas  Grendon  his  Attorney  fays,  that  whereas  the  aforefaid  John  the  la'ft  Day  of 
May  in  the  thirty-eighth  Year  of  the  Reign  of  the  Lord  Henry  the  eighth  late  King  of  England  the 
Father  of  the  Lord  the  King  now,  at  Bedfordby  his  certain  Writing  obligatory  acknowledged  him- 
felf  to  be  bound  to  the  fame  Lewis  in  the  aforefaid  40  L  to  be  paid  to  the  fame  Lewis  on  the  Feaffc 
of  Pentecojl  then  next  coming*  neverthelefs  the  aforefaid  John,  although  often  requefted,  the  a- 
forefaid  40  /.  to  the  fame  Lewis  hath  not  yet  rendered,  but  the  fame  to  render-  to  him  hath  hither- 
to refufed,  and  yet  doth  refufe;  Wherefore  he  fays,  that  he  is  damnified  and  hath  Damage  to  the 
Value  of  1 00  Shillings  :  and  therefore  he  brings  Suit,  &c.  And  he  produces  here  in  Court  the 
Writing  aforefaid  which  witneffeth  the  Debt  aforefaid  in  Form  aforefaid,  the  Date  whereof  is  the 
Day  and  Year  abovefaid,  &c. 
Plea-  And  the  aforefaid  John  by  John  Poly  his  Attorney  cOnles  and  defends  the  Force  and  Injury 

whenj  &c.  and  prays  oyer  of  the  Writing  aforefaid,  and  it  is  read  to  him,  &c.  and  alfo  prays  oyer 
of  the  Indorfement  of  the  fame  Writing,  and  it  is  read  to  him  in  thefe  Words  ;  The  Condition  of 
this  Obligation  isfuch,  that  if  one  Thomas  Martingham  of  Luton  in  the  County  of  Bedford  Yeoman 
fave  and  keep  harmlefs  the  within  named  Sheriff  againji  our  Sovereign  Lord  the  King,  and  one  Thomas 
Pal  ley  of  London  Fijhmonger,  and  at  all  Time  and  Times  be  at  the  Commandment  of  the  faid  Sheriff 
as  a  true  Prifoner,  to  appear  before  the  King's  Juftices  at  Weftminfter,  or  elfewhere  within  the  King's 
Realm,  that  then  this  Obligation  to  be  void,  and  of  none  Effecl^  or  elfe to  ft and 'in  his full Strength  and  Virtue. 
Which  being  read  and  heard*  the  hmejobn  Maninghamfays,  that  the  aforefaid  Lewishis  Action  afore- 
faid thereof  againft  him  ought  not  to  have,  becaufe  he  fays  that  at  a  Parliament  of  the  faid  Lord  Henry 
late  King  of  England  the  Sixth  from  the  Conqueft,  holden  at  Weftminfter  the  twenty-fifth  Day  of  Feb- 
ruary in  the  twenty-  thirdYear  of  his  Reign,  amongft  otherThingsit  was  enacted,  that  no  Sheriffs,  Un- 
der-fheriffs,  Sheriffs- clerks,  Stewards  or  Bailiffs  of  Liberties,  Servants  or  Bailiffs,  norCoroners  mould 
take  any  Thing  by  Colour  of  their  Office  by  themfeves,  or  by  any  Perfon  to  their  Ufe,  of  any  Perfon 
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for  making  a  Return  or  Panel,  and  for  every  Copy  of  a  Pant-]  4  d.  And  that  the  aforefaid  She- 
riffs, and  all  the  other  Officers  and  Minifters  aforefaid  fhould  let  out  of  Prifon  all  and  all  manner 
of  Perfons  by  them  or  any  of  them  arrefted,  or  being  in  their  Cuftody  by  virtue  of  any  Writ,  Bill, 
or  Warrant  in  any  Action  perfonal,  or  by  Caufe  of  an  Indictment  of  Trefpafs,by  reafonable  Surety 
of  fufficient  Perfons,  being  fufficient  within  the  County,  where  fuch  Perfons  be  fo  let  to  Bad  or 
Mainprize,  to  keep  their  Days  and  in  fuch  Places  as  the  aforefaid  Writs,  Bills,  or  Warrants  fhould 
require:  (fuch  Perfon  or  Perfons  as  fhould  be,  or  then  were  in  their  Cuftody  by  Condemnation, 
Execution,  capias  utlagatum  or  excommunicatum,  Suerty  of  the  Peace,  and  all  fuch  Perfons  as 
fhould  be  or  then  were  committed  by  fpecial  Command  of  any  Juftices,  and  Vagabonds  refu- 
fino-  to  ferve  according  to  the  Form  of  the  Statute  of  Labourers,  only  execepted.)  And  that  no 
Sheriff,  nor  any  of  his  Officers  or  Minifters  aforefaid  mould  take  or  Caufe  to  be  taken  or  made 
any  obligation  for  any  Caufe  before  recited,  or  by  Colour  of  their  Office,  but  only  to  themfelves^ 
of  any  Perfon,  nor  by  any  Perfon,  as  fhould  be  in  their  Cuftody  by  Courfe  and  Order  of  LawB 
but  by  the  Name  of  their  Office,  and  upon  Condition  that  the  aforefaid  Perfons  appear  at  the  Day 
contained  in  the  faid  Writs,  Bills,  or  Warrants,  and  in  fuch  Places  as  the  aforefaid  Writs,  Bills, 
or  Warrants  fhould  require.  And  if  any  of  the  aforefaid  Sheriffs,  or  the  Officers  or  Minifters 
aforefaid  fhould  take  any  Obligation  in  any  other  Form  by  Colour  of  their  Offices,  that  the  fame 
Obligation  fhould  be  void,  as  by  the  fame  Act  amongft  other  Things  more  fully  appears.  And 
the  fime  John  Maningham  fays,  that  after  the  making  of  the  aforefaid  Act  of  Parliament,  and 
before  the  making  of  the  Writing  aforefaid,  to  wit,  the  eighteenth  Day  of  May,  in  the  thirty- 
eighth  Year  of  the  Reign  of  the  Lord  Henry  late  King  of  England,  the  Eighth  fince  the  Con- 
quc-ft,  one  Thomas  P alley  of  London  Fishmonger  fued  forth  out  of  the  Court  of  Chancery  of  the 
faid  late  King,  then  being  at  Weftminfter  in  the  County  of  Middle/ex,  a  certain  Writ  of  the  faid 
■late  King  of  Liberari  facias  againft  the  aforefaid  Thomas  Maningham,  directed  to  the  then  Sheriff 
of  the  aforefaid  County  of  Bedford,  by  which  faid  Writ  the  fame  Lord  the  King  reciting  that 
whereas  Thomas  Maningham  of  Luton  in  the  County  of  Bedford  Yeoman,  before  the  .Reverend 
Edward  Mount  ague,  Knight,  Chief  Juftice  of  his  Bench,  deputed  to  take  Recognizances  of  Debts^ 
acknowledged  himfelf  to  owe  to  Thomas  Pllaey  Citizen  and  Fifhmonger  of  London  two  hundred 
Marks  Sterling,  which  he  ought  to  pay  him  on  the  Feaft  of  Eajler  then  next  to  come,  arid  hath 
not  yet  paid  the  fame,  as  it  was  faid,  the  King  commanded  him  by  his  Writ  to  take  the  Bo- 
dy of  the  aforefaid  Thomas  Maningham  (if  he  were  a  Layman)  and  him  fafely  keep  in  the  Prifon 
of  the  faid  late  King,  until  he  fhould  fully  fatisfy  the  Debt  of  the  aforefaid  Thomas  Palley,  and 
carefully  to  extend  and  appraize,  according  to  the  true  Value  thereof,  all  the  Lands  and  Chattels 
of  the  faid  Thomas  Maningham  in  his  Bailiwick  by  the  Oaths  of  good  and  lawful  Men  of  the 
fame  Bailiwick,  by  whom  the  Truth  of  the  Matter  might  be  better  known,  and  to  caufe  them 
to  be  feized  into  the  Hands  of  the  faid  late  King,  and  to  be  delivered  to  the  aforefaid  Thomas  Pal- 
ley until  he  fhould  be  fully  fatisfied  for  his  Debt  aforefaid,  according  to  the  Form  of  the  Statute 
of  Weftminfter  for  the  Recovery  of  fuch  Debts  lately  made  and  provided.  And  how  the  fame 
Precept  of  the  faid  late  King  was  executed,  he  fhould  certify  by  his  Letters  fealed  to  the  fame 
late  King  in  his  Chancery  at  a  certain  Day  then  paft  wherefoever  he  fhould  then  be  :  and  that 
he  fhould  have  there  the  Writ  aforefaid.  And  the  fame  late  King  commanded  his  Sheriffs  of 
London,  Middlefex,  and  Hertford,  that  they  fhould  take  the  Body  of  the  aforefaid  Thomas  Ma- 
ningham (if  he  were  a  Layman,)  and  him  fafely  keep  in  his  Prifon,  and  that  they  fhould  care- 
fully extend  and  appraize  all  the  Lands  and  Chatties  of  the  faid  Thomas  Maningham  in  their 
Bailiwicks,  and  caufe  them  to  be  feized  into  the  Hands  of  the  faid  late  King  in  Form  aforefaid ; 
and  the  fame  Sheriff  returned  into  the  Chancery  of  the  faid  late  King,  that  the  faid  Thomas  Ma- 
ningham in  the  Writ  aforefaid  named,  at  the  Day  and  Time  of  the  Recognizance  of  the  Debt  in 
the  fame  Writ  fpecified,  and  afterwards,  was  and  now  is  feized  in  his  Demefn  as  of  Freehold, 
of  fix  Meffuages,  four  Gardens,  fix  Acres  and  a  half  of  arable  Land  with  the  Appurtenances  in 
Luton  aforefaid  in  the  aforefaid  County  of  Bedford.  And  further,  that  the  aforefaid  Thomas 
Maningham  at  the  Time  of  the  Recognizance  aforefaid,  or  at  any  Time  afterwards  had  hot  any 
other  or  more  Manors,  Meffuages,  Land%  or  Tenements,  Goods  or  Chatties  in  his  Bailiwick 
which  might  in  any  wife  be  extended  and  appraized,  or  feized  into  the  Hands  of  the  faid  lare  Kino- ; 
which  faid  Lands  and  Tenements,  as  alfo  all  the  Goods  and  Chatties  aforefaid  he  had  caufed  to 
be  feized  into  the  Hands  of  the  faid  late  King,  as  it  was  commanded  him,  and  that  the  afore- 
faid Thomas  Maningham  was  not  to  be  found  in  his  Bailiwick,  wherefore  the  fame  late  King 
commanded  the  aforefaid  late  Sheriff  of  Bedford,  that  he  fhould  deliver  to  the  fame  Thomas 
Palley  the  aforefaid  Meffuages,  Gardens,  Lands,  and  Tenements,  with  the  Appurtenances,  and 
alfo  the  Goods  and  Chatties  aforefaid,  if  he  fhould  be  willing  to  receive  them  at  the  Extent 
and  Appraizement  aforefaid,  to  have,  that  is  to  fay,  the  faid  Goods  and  Chatties  in  Part  of  Sa- 
tisfaction of  the  Debt  aforefaid,  and  alfo  to  hold  the  Meffuages,  Gardens,  Lands,  and  Tene- 
ments aforefaid  with  the  Appurtenances  to  him  and  his  Affigns,  as  his  a  Freehold,  until  he  fhould  *  see  B.tt.C; 
be  fully  fatisfied  his  Debt  aforefaid  together  with  his  Damages,  Cofts,  and  Expences  which  he§  2i6,  ' 
had  fuftained  in  this  Behalf:  and  neverthelefs  that  he  fhould  take  the  Body  of  the  aforefaid 
Thomas  Maningham  (if  he  were  a  Layman)  and  him  fafely  keep  in  the  Prifon  of  the  faid  late  Kino-, 
until  he  fhould  fully  fatisfy  the  faid  Thomas  Palley  for  his  Debt  aforefaid  together  with  his  Da- 
mages, Colts  and  Expences  abovefaid,  in  Form  aforefaid  :  And  how  this  Precept  of  the  faid 
late  King  was  executed,  he  fhould  make  known  by  his  Letters  fealed  to  the  fame  late  King 
in  his  Chancery,  on  the  Morrow  of  the  Afcenfion  of  our  Lord  then  next  coming  wherefoever 
he  fhould    then    be,  and  that  he  fhould  have   then   there  that  Writ.     At  which  faid  Morrow 
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of  the  Afcenfion  of  our  Lord,  before  the  fame  late  Lord  the  King  in  his  Chancery,  the  fame  Chan- 
cery then  being  at  Weftminfter  in  the  County  of  Middle/ex,  the  fame  late  Sheriff  returned,  that 
by  virtue  of  that  'Writ  directed  to  him,  he  on  the  thirtieth  Day  of  May,  in  the  thirty  eighth 
Year  of  the  Reign  of  the  faid  late  King,  appraized  and  delivered  to  the  aforefaid  Thomas  Palley 
the  MefTuages,  Gardens,  Lands  and  Tenements  above  written  with  the  Appurtenances,  as  alfo 
the  Goods  and  Chatties  aforefaid,  to  have,  to  wit,  the  faid  Goods  and  Chatties  in  Part  of  Satis- 
faction of  the  Debt  aforefaid,  and  alfo  to  hold  the  MefTuages,  Gardens,  Lands,  and  Tene- 
ments aforefaid  with  the  Appurtenances  to  him  and  his  Affigns,  as  his  Freehold,  until  he  mould 
be  fully  fatisfied  the  Debt  aforefaid,  together  with  his  Damages,  Cofts,  and  Expences,  which 
he  had  reafonably  fufhined  in  this  Behalf:  and  alfo  that  he  had  taken  the  Body  of  the  aforefaid 
Thomas  Maningham,  and  had  kept  the  fame  in  the  Prifon  of  the  faid  late  King,  in  Form  afore- 
faid. And  the  fame  John  Maningham  further  fays,  that  the  aforefaid  Thomas  Maningham  at  Lu- 
ton in  the  aforefaid  County  of  Bedford  was  arretted  by  virtue  of  the  aforefaid  Writ  above  fig- 
nified,  and  for  that  Caufe  was  imprifoned  by  the  faid  Lewis  Dive  (he  the  fame  Lewis  then  being 
Sheriff  of  the  aforefaid  County  of  Bedford)  at  Bedford  in  the  fame  County  of  Bedford,  under  the 
Cuftody  of  the  faid  Lewis  then  Sheriff  of  the  fame  County.  And  the  fame  Thomas  being  fo 
imprifoned,  the  fame  John,  for  the  Delivery  of  him  out  of  Prifon,  by  the  aforefaid  Writing 
obligatory  bound  himfelf  to  the  fame  Lewis  then  Sheriff  of  the  fame  County,  in  the  aforefaid 
40  /.  And  this  he  is  ready  to  verify ;  wherefore  for  that  the  Writing  aforefaid  was  not  made 
on  fuch  Condition,  as  by  the  Statute  aforefaid  it  ought  to  be  made,  he  prays  Judgment  if  the 
aforefaid  Lewis  by  virtue  of  the  Writing  obligatory  aforefaid  ought  to  maintain  his  Action  afore- 
faid thereof  againft  him,  C5V. 

Plaintiff  demurs.  And  the  aforefaid  Lewis  fays,  that  the  Plea  of  the  aforefaid  John  is  inefficient  in  Law  to  pre- 
clude him  the  faid  Lewis  from  having  his  Action  aforefaid  againft  the  aforefaid  John,  and  that 
he  has  no  Neceffity,  nor  is  by  the  Law  of  the  Land  bound  to  anfwer  that  Plea  in  manner  and 
form  aforefaid  pleaded.  And  this  he  is  ready  to  verify ;  wherefore  for  Want  of  a  fufficient  An- 
fwer of  the  faid  John  in  this  Behalf,  the  fame  Lewis  prays  Judgment,  and  his  Damages  by  rea- 
fon  of  the  detaining  the  faid  Debt  to  be  adjudged  to  him,  &c. 

joinder.  And  the   aforefaid  John,  for  that  he  hath  above  alledged  fufficient  Matter  in  Law  to  preclude 

the  aforefaid  Lewis  from  having  his  Action  aforefaid  againft  him,  which  he  is  ready  to  verify, 
which  faid  Matter  the  aforefaid  Lewis  does  not  deny,  nor  thereunto  in  any  wife  anfwer,  but 
the  faid  Averment  wholly  refufes  to  admit,  prays  Judgment,  and  that  the  aforefaid  Lewis  may 
be  precluded  from  having  his  Action  aforefaid  againft  him,  &c.  And  becaufe  the  Juftices  here 
will  advife  of  and  upon  the  Premiffes  before  they  give  Judgment  thereon,  Day  is  given  to  the 
Parties  aforefaid  here  until  the  Morrow  of  the  Holy  Trinity,  to  hear  their  Judgment  thereon,  be- 
caufe the  Juftices  thereof  not  yet,   &c*     The  Judgment  appears  after  the  Arguments. 

The  case.  >£he  £afe  was  rehearfed  briefly  in  this  Manner.  Lewis  Dive  late  Sheriff  of  Bedford  has 
Edw.  6™  brought  an  Action  of  Debt  for  40 /.  againft  John  Maningham,  upon  an  Obligation  by  him  made 
onebeinginExe- tQ  tjie  pjajntj^  wnieh  Obligation  was  indorfed  upon  Condition  that  if  one  Thomas  Maning- 
cognizancTmade  ham  fliould  keep  without  Damage  the  faid  Sheriff  againft  our  Lord  the  King  and  one  Tho- 
sCtnute"of  f2 the  mas  ^a^ey->  a°d  at  a^  Times  fhould  be  at  the  Command  of  the  faid  Sheriff  (as  a  true  Prifoner) 
n".%.  is  bound  to  appear  before  the  Juftices  of  the  King  at  Weftminfter  or  elfewhere  within  the  Realm,  that  then 
w  the  shenff     ke  obijoration  fhould  be  void.     And  the  Defendant  faith,  amongft  other  Things  it  was  enacted, 

upon    Condition  •  »  t>  i  r      1  7o  o  .  9 

that  the  Prifoner  &c.     And  reciting   three  Branches  or  the  Statute  of  23.  H.  6.  cap.  10.  (viz.  the  Claufe  con- 

mTPeWthe°sheDrtffcerning  letting  Prifoners  to  Bail,  and  the  Claufe  concerning  the  Exception,  and  the  Claufe  con- 

againft  the  King  Cerning  the  making  of  Obligations  without  Condition  to  be  void,  and  thofe  alfo  which  are 

whtfueedtheEle-made  to   the  Sheriff  without  naming  him  Sheriff,  and   all  the  reft  of  this  Branch)  fays  further, 

cutton,  and  at  ail  that  the  faid  Thomas  Palley  purchafed  out  of  the  Chancery  a  Writ  of  Liberari  facias  out  of  a 

CommabndaoV!heRecogn'zance  made  to  mm  by  tne  ^  Thomas  Maningham,  which  was  directed  to  the  Sheriff  of 

sheriff,  as  a  true  Bedford,  commanding  him  to  do  the  Contents  of  the  faid  Writ,  and  to  certify  into  the  Chan- 

k^iibyfhetX eery  (at   a  Day  then  paffed)  how  the  Writ  was  ferved  ;    and  he  fhews    alfo  that   the   King 

tuteof-23. h. 6. had  fent  to  the  Sheriffs  of  London,   Middlefex  and  Hertford  other  Writs  in  Form   aforefaid;  and 

ca}"  the  fame  Sheriff  returned  the  Writ  into  the  Chancery,  to  wit,  that  he  had  extended  the  Lands, 

and  that  the  faid  Thomas    Maningham  was    not   to  be  found,  &c.  whereupon  a  Liberate  was 

awarded  to   the  Sheriff  of  Bedford,    who  returned   the   Delivery,  and  that  he    had  taken   the 

Body  of  the  faid  Thomas   Maningham,  and  kept  him  in   Prifon.      And  further  the  Defendant 

faith,  that  by  Force  thereof  the  faid  Thomas  Maningham  was  in  Prifon  under  the  Cuftody  of  the 

Plaintiff,  then  Sheriff  of  the  faid  County,  and  that  he  the  fame  Defendant  made  the  Obligation 

to  the  faid  Plaintiff  for  the  Delivery    of  the  faid  Thomas  Maningham  out  of  Prifon  :  And  this  he 

is  ready  to  verify  ;   wherefore  inafmuch  as  the  faid  Deed  was  not  made  upon  fuch  Condition  as  by 

the  faid  Statute  it  ought  to  be,  he  demands  Judgment,  if  the    Plaintiff  by  virtue  of  the  faid 

Foi  the  Plaintiff.  Deed  ought  to  maintain  his  Action,.     And  upon  this   Plea  in  Bar  the  Plaintiff  has  demurred  in 

whSi'ilcaikdfrl  Judgment.     And  it  was  argued  at  the  Bar  for  the  Plaintiff,  that  the  Bar  was  not  good.     For  the 

the  Record  a  i/j  Defendant  has  recited  the  Record  commencing  at  the  Writ  of  a  Liberari  facias,  and  this  he  ought 

tZZdifiZ's^a  not  t0  ^o,  *or  before  the  Delivery  the  Extent  is  always  awarded  and  returned,  and  when  the 

•.here  words  in  Thing  appears  certainly  thereby,  then  a  Liberate  fhall  be  awarded.     For  the  Statute  of  23.  H.  g. 

wii^v^  et  tacap.6.  of  Recognizance  of  Debts  refers  the  Order  of  the  Execution  to  the   Order  of  the  Exe- 

•prKfatoihoma,  cution  of  the  Statute  Staple,  which   is  referred   to  the  Statute  Merchant,  which  is  referred  in 

«fl^ ai^i'r^for fome  points  to  the  Statute  of  Aclon  Burnel.     And   by  them  it  appears  that  an  Extent  fhall  be 

it  fhould  be  ut  ea 

frafato  Thoma,  We,  liberari  facias,  as  it  appears  by  the  Regifler,  and  fo  the  et  put  for  ut,  alters  the  Senfe,  and  this  being  not  well  underftood  heie  makes  the  Doubt 

and  the  Argument. 
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firft  had,  and  afterwards  a  Writ  of  Liberate  fhall  be  awarded,  and  Delivery  mall  not  be  made  at 
the  Beginning.     *  And  when  a  Man  pleads  or  recites  a  Record  in  any  Temporal  Court  in  our  \  J>"^Jl 
Law,  lie  ought  to  plead  or  recite  it  fully,  and  in  good  order,  and  certainly,  which  is  not  done  gate.  Co.  LUt. 
here,  and  alfo  he  ought  to  commence  at  the  firft  Acknowledgment  of  the  Debt,  and  this  he3°3'a' 
has  not  done,  and   for  this  Caufe  the  Plea  in   Bar  is  vicious.     Further,  it  is  alledged  in  the  faid 
Record,  that  the  faid  Writ  was  directed  to  the  Sheriff  of  Bedford:  and  it  was  commanded  him 
to  certify  into  the  Chancery  how  the  Writ  was  ferved,    at  a  Day  then  paffed,  &c.  and  every 
Writ  appoints  a  Day  for  the  Return  which  is  to   come,  and  not  which  is  paffed,  and  fo  inas- 
much as  this  Word  (then)  is  a  Word  fignifying  the  Time  paff,  and  the  Return  ought  to  be  at 
a  Time  to   come,  this  Reafon  alfo  proves  the  Record  badly  recited,  and  fo  the  Plea  in  Bar  is  in- 
efficient.    Further,  it  is  contained  in  the  Bar,  that  the  fame  Sheriff  returned  the  Writ,  and 
there  are  four  Sheriffs  mentioned  before,  viz.  the  Sheriff  of  Bedford,  the  Sheriff  of  London,    the 
Sheriff  Middlefex,  and  the  Sheriff  of  Hertford,  and  then  to  fay  that  the  fame  Sheriff  returned 
the  Writ,  is   quite  incertain,  and  the  Sheriff  laft  named  is  the  Sheriff  of  Hertford,  and  always 
*  when  the  Writ  is  returned,  the  Name  and  Surname  of  the  Sheriff  ought  to  be  put  to  the  Re- cap*  5.  h.  8.'** 
turn  :  and  fo  he  ought  to  have  done  here.     For  there  is  a  common  Diverfity  holden  at  Moots  H-6-  z7-h-  Per 
in  Court  and  Chancery,  that  the  Writ  fhall  be  directed  to  the  Sheriff  of  fuch  a  County  ge-  turn  deBrid^g. 
nerally,  without  naming  his  Name,  but  he  ought  to  put  his  Name  to  the  Return,  and  fo  here,  £•  Ai|-  pi.  29- 
wherefore  inafmuch  as  the  Name  of  the  Sheriff  is  not  expreffed,  and  alfo  inafmuch  as  it  is  in- a.'p/r  g^!9' 
certain  to  what  Sheriff  the  Return  fhall  be  referred,  the  Plea  in  Bar  is  for  this  Caufe  infuffici-  ^°^"fra^' 
ent.     And  as  to  the  Matter,  the  Obligation  is  good  and  out  of  the  Provifion  of  the  Statute  for  44.  t>.  Wg«</- 
diver-s  Caufes,  for  firft  it  is  to  be  confidered,  that  the  Statute  has  three  principal  Branches  touch-  rrf ''aPaJimfr°' 
ing  this  Point.     The  firft  is,  a  Commandment  to  the  Sheriff  to  let  to  bail  fuch  Perfons  there  facias  33.  t.  a" 
expreffed.      The  fecond  is,  to   reftrain    the  others  contained  in  the  Exception.     The  third  is,  b^'eV  pL  I0* 
to  make  Obligations  taken  in  other  Manner  than  the  Statute  limiis  to  be  void.     But  it  is  tobeDait.  sheriff' 
confidered,  that  the  laft  Branch  is  referred  only  to  the  firft,  for  the  Words  of  the  third  Branch  ffi^&t'itit 
are,  that  no  Sheriff,  nor  any  of  his  Officers  or  Minifters  aforefaid  take  or  caufe  to  be  taken  or  made  65-  *•  R°i-  &•' 
any  Obligation  for  any  Caufe  aforefaid,  &c.  and  thefe  Words,  viz.  for  any  Caufe  aforefaid,  are  re-  cr°.  c^"^'73" 
ferred  to  the  firft  Branch  only,  viz.  to  fuch  Perfons  as  are  mainpernable,    and  not  to  the  fecond 
Branch,  for  thofe  in  the  Exception,   which  are  in  in  the  fecond  Branch,  are  not  mainpernable. 
And  then  the  Intent   of  the  Statute  was  not  to  make  Obligations  void  for  letting  any  at  large, 
but  fuch  only  as  were  bailable.     And  here  Thomas  Maningham  was  in  upon  Execution,   and  was 
one  of  thofe  contained  in  the  Exception,  and  the  letting  him  go  at  large  is  an  Efcape,  and  fo  is 
out  of  the  Intent  of  the  Statute,  and  is  meerly  at  the  common  Law,  in  which  cafe  the  Obliga- 
tion ftands  at  common  Law,  and  fo  is  good.     And  alfo  it  is  proved  by  other  Words  in  the  laft 
Branch  of  the  Statute,  that  the  Statute  does  not  extend  to  avoid  (he  Obligation  here.     For  the 
Statute  ordains  that  Obligations  fhould  not  be  taken  but  upon  Condition  that  the  Prifoners  appear 
at  the  Days  contained  in  the  faid  Writs,  Bills,  or  Warrants,  &c.  and  here  the  Prifoner  had  no 
Day    to   appear,    for  which  Reafon   it  appears   to  be  out  of  the  intent  and  Words   of  the 
Statute,  and  to  be  at  common  Law,  and  fo  the  Obligation  is  good.     And  as  to  thefe  Words 
•which  are  contained   in  the  Statute,  viz.  vel  colore   officii  fui,  they  are  referred  to  the  faid  firft 
Branch  of  the  Statute,  that  is  to  fay,   concerning  Obligations  taken  of  thofe  who  are  in  by  Writ, 
-Bill,  or  Warrant,  and  have  a  Day  to  appear,  &c.     But  to  refer  it  to  thofe,  who  are  not  bailable 
could  never  be  the  Intention  of  the  Statute,  for  the  Sheriffs  would  always  fafely  keep  fuch  Perfons 
tor  their  own  Indemnity,  that  is,  to  avoid  Efcapes,  and  it  was  rarely  feen  that  any,   who  were 
not  bailable,  were  let  at  large,  and  Statutes  are  not  made  to  remedy  fuch  rare  mifchiefs,  but 
common  Mifchiefs,  and  for  thefe  Caufes  the  faid  Words  colore  Officii  fui  are  only  referred  to  thofe 
who  are  bailable,  and  not  others.     And  therefore  our  Cafe  (where  Thomas  Maningham  was  not 
bailable)  is  out  of  the  Intent  of  the  Statute,  and  confequently  the  Obligation  for  his  Deliverance 
is  fo  too.     And  alfo  for  another  Caufe  the  Cafe  here  is  out  of  the  Provifion  of  the  Statute,  and  thaSj 
is,  becaufe  Thomas  Maningham  was  imprifoned,  and  the  Obligation  is  made  by  John  Maningham 
now  Defendant,  and  John  Maningham  was  not  imprifoned,  and  then  the  Statute  does  not  ex- 
tend to  avoid  any  Obligation  made  but  only  by  thofe  Perfons  who  are  in  their  Cuftody  by  Courfe 
of  Law,  and  here  inafmuch  as  he  that  made  the  Obligation  was  at  large  and  never  imprifoned, 
this  was  out  of  the  Words  of  the  Statute,  and  the  Statute  being  penal  fhal]  not  be  extended  by 
Equity  ;  for  which  Reafons  the  Obligation  is  at  the  common  Law,  and  not  touched  by  the  Sta- 
tute, and  fo  good  :  and  therefore  the  Plaintiff  fhall  recover. 

On  the  other  Hand  it  was  argued  at  the  Bar  for  the  Defendant,  that  the  Plaintiff  fhould  bt^  centra  for  the 
barred.     And  as  to  the  firft  Exception,  which  has  been  taken,  for  that  the  Extent  ou°ht  to  beDefendant' 
firft  awarded,  and  after  that  the  Liberate,  and  now  the  Writ  of  Liberari  facias  is  firft  awarded  ; 
as  to  that  it  was  faid,  that  there  is  in  the  firft  Writ  an  extendi  facias  with  a  Seizure,  and  alfo 
with  a  liberari  facias,  in  which  Cafe  as  to  the  Extent  the  Writ  is  good,  and  the  liberari  facias 
is  more  than  neceffary   in  the  fame  Writ,  for  in  rei  veritate  the  liberate  is  a  feveral  Writ  in  itfelf, 
but  yet  as  to  the  Extent  and  Seizure  into  the  King's  Hands,  the  Writ  is  good,  and  as  to  the 
reft  it  is  Surplufage.     b  As  in  7.  H.  4.  in   Trefpafs  upon  the  Cafe  by  the  Lord  of  a  Town,  eob  P. 7.  h. 4. 
quod  tolloneum  afportavit,  &?  ilt'ud  folvere  recufavit,  Exception  was  taken   ro  the  Writ,  becaufe  tapI'  V'  Br°" 
he  could  not  carry  away  the  Toll,  except  it  was  paid  before,  but  yet  the  Writ  was  adjudged Cafe 'jVfcriU 
good,  for  although  the  firft  Words  are  void,  the  others,  viz.  folvere  recufavit  were  fufficient.  '"^"s^'"1^ 
So  here' the  one  Part  of  the  Writ  is  good,  though  the  other  is  not  fo,  and  that  which  is  good 
is  fufficient,  and  for  the   other  Part  it  fliall  be  Surplufage.      But  be  the  Writ  good  or  bad,  yet 

inafmuch 


64  Michaelmas  Term  4.  Edw.    6.  in  C.  B. 


_,    inafmuch  as  ic  is  an  ancient  Record,  it  fhall  ftand  in  Force   until  it  be  annulled  by  Error  :  And 
then  the  Recital  ought  to  be  according  to  it ;  wherefore  this  Exception  is  fufficiently  anfwered. 
And  as  to  the  other  Exception  which  has  been  taken,  viz.  that  the  Writ  is  recited  to  certify  the 
King  at  a  Day  then  paffed,  as   to  this  it   is  to  be  known,  that  this  recital  is  made  now  when  it 
was   pleaded,  and   then  thefe  Words,  (at  a  Day  then  pafl)  ftand  well  together  with  the  Recital, 
for  the  Day  was   palled   at  the  Time  of  the  Recital,  although  it  was  to  come  at  the  Time  when 
the  Writ  was  awarded,  and  lb  this  Exception  is  fully  anfwered.     And  as  to  the  other  Exception 
which  has  been  taken,  viz.  that  the  fame  Sheriff  returned  the  Writ,  and  he  has  not  fhewn  whac 
Sheriff  in  certain,  nor  has  recited  his  Name  or  Surname-,  as  to  this,  it  fhall  be  intended  that  the 
Sheriff  of  Bedford  now  Plaintiff  did  it,  for  the  Procefs  was  directed  to  him,  and  it  appears  by  the 
Return  that  he  returned  the  Extent  of  the  Land  in  the  County  of  Bedford,  and  no  other  Sheriff 
than   the  Sheriff  of  Bedford  could  do  it,  wherefore  there  is  fufficient  Intendment  hereof.     And 
perhaps  the  fir  ft  Record  has  not  his  Name  certain,  but  has  thefe  very  Words  here  and  no  other, 
•wing.Max.reg.  and  then  we  cannot  vary  from  the  Record,    but  we  ought  to  recite  it  as  it  is.     a  And  be  it  good 
150.  pi.  11.      or  bac]5  \t  fliau  ftand  in  Force  until  it  be  reverfed  by  Error,  as  is  aforefaid.      Wherefore  thefe 
Exceptions  are  of  no  Weight.      And  as  to  the  Statute,  there  are  there  Branches  in  it,  as  hath 
been  faid.     And  the  la  ft  Branch,  which  faith,  that  no  Sheriff  nor  any  of  his  Officers  or  Mini- 
Jiers   aforefaid  fhall  take  or  caufe  to   be  taken  or  made  any  Obligation  for  any  Caufe  aforefaid,  &c. 
hath  Relation  as  well  to   the  Exception  as  to  the  firft  Claufe,  for  this  Word  (aforefaid)  has  the 
Meaning  of  (beforemenlioned),  and  the  Exception  is  as  well  mentioned  before  as  the  firft  Claufe 
is,  and  this  Word  {aforefaid)  being   general,  and  having  Relation  to  both  the  Claufes  extends 
to  the  Cafe  here.     And  if  it  fhould  not,  yet  the  other  Claufe  in  the  laft  Branch,  viz.  colore  of- 
ficii fui  will  extend  to  it  well  enough,  for  it  cannot  be  denied  but  that  Thomas  Maningham  here 
was  in  the  Cuftody  of  the  Plaintiff  as  Sheriff,  and  he  let  him  to  Mainprize  as  Sheriff,  and  he 
took  the   Obligation  as   Sheriff,  and  by  the  Name  of  Sheriff,  and  if  fo,  then  it  is  colore  officii 
i.'hfVite.obif-jfo'j  and  confequently  within  the  Words  of  the  Statute.     b  And  in  Proof  hereof  in  37.  H.  6.  Moile 
gation4.Bro.37.  Juftice  is  of  Opinion,  that  if  the  Sheriff  lets  one  to  mainprize,  who  is  excepted  by  the  Statute 
p°ft67.100' b'  as  not  bailable,    and  takes  a  fimple  Obligation,  it  fhall  be  void,  quod  alii  Jufticiarii  ibi  conceffs- 
«  2.  init.  »o6.  runt.     c  And,  Sir,  thefe  Words,  colore  officii,  are  always  taken  in  malum  partem,  and  differ  from 
the  Words  virtute  officii,  or,  ratione  officii,  which  are  always  taken  in  bonam  partem,  and  where 
the  Office  is   the  juft  Caufe  of  the  Thing,  and  the  Thing  is  purfuant  to  the  Office.     But  colore 
officii  implies  that  the  Thing  is  under  Pretence  of  Office,  but  not  duly,  and  the  Office  is  no 
more  than  a  Cloak  to  Deceit,  and  the  Thing  is  grounded  upon  Vice,  and  the  Office  is  as  a 
Shadow  thereto.     And  that  is  the  Cafe  here,  for  the  Obligation  is  not  taken  lawfully,  for  it  is 
taken  for  the  letting  him  go  at  large,  who  was  not  bailable,  and  he  let  him  go  at  large  as  She- 
riff, and  fo  it  is  colore  officii,  and  the  Colour  of  the  Office  is  moft  properly  feen  here.     And  then 
inafmuch  as  this  Word  (aforefaid)  has  Relation  to  the  Exception,  and  alfo  the  Obligation  is 
here  made  by  Colour  of  his  Office,  there  is  nothing  more  to  be  confidered,  but  whether  the 
Obligation  is  made  in  other  Form  than  the  Statute  limits.     And  this  it  is  for  two  Caufes.     The 
one  is,  becaufe  he  has  no  Day  to  appear  by  the  Condition.     For   the  Statute  appoints,  that  this 
fhall  be  contained   in  the  Condition,  which  it  is  not  here  •,  for  he  has  no  Day  in  Court  ap- 
co  ioo.'b!cro. pointed.     The  fecond  Caufe  is,  for  that  there  are  other  Things  alfo  contained  in  the  Condition. 
E.aoo.io.Mod.  For  if  it  be  contained  in  the  Condition,  that  he  fhall  appear  at  the  Day,  &c.  and  alfo  that  he 
327.poft.  68.    fhan  d0  other  d  Things,  then  is  it  in  other  Form  than  the  Statute  limits,  for  the  Statute  limits 
e  s  PiD         the  Condition  to  contain  only  the  Day  and  Place  of  Appearance.     And  therefore   inafmuch 
Pi.  33.  o.Bcndi.  as  this  Word  (aforefaid)  and  alfo  thefe  Word?,  colore  officii,  have  Relation  to  the  Exception  in 
slL-f "it".  Co.  the  Statute,  and  the  ob!iga>ion  here  is  taken  for  one  contained  in  the  Exception,  and  is  in  other 
100.  b  Hob.  14.  Form  than  the  Statute  limits,  it  follows  ex  confeauente  that  the  Obligation  fhall  be  void.     And, 
?.*^ioa.l's$*ri  if tne  Obligation  was  not  touched  by  the  Statute,  yet  it  fhould  be  void  by  the  Courfe  of  the 
i.Freem.  326.-  common  c  Law,  for  (as  it  hath  been  confeffed)  the  Prfoner  here  was  not  bailable,  in  which  Cafe 
^"^^/^'the   letting  him  go  at  large  by  Mainprize  is  a  tort,  and  a  Thing  contrary  to  Law,  and   then 
*  m.  2.  H.4.  tne  Obligation  is  made  to  aid  the  Sheriff  in  the  doing  of  a  tort,  in  which  Cafe  by  the  Courfe 
Fitt.0Migat.13.'  of  the  Common  Law  the  Obligation  is  void,     l  As  if  the  Obligation  was  to  fave  one  harmlefs 
Bro.  20.  Condi- jf  he  killed  fuch  an  one,  or  did  fuch  a  Trefpafs,  &c\  the  Obligation  fhould  be  void.     So  fhall 
§°72354coC.rLitt.  it  be  here,  for  the  Obligation  is  to  fave  the  Sheriff  harmlefs  for  doing  a  tort  and  a  Thing  contrary 
206.  b.  t.  Roi.to  Law,  in  which  Cafe  the  Obligation  is  void  by  the  Courfe  of  the  Common  Law.     g  And  there- 
Pi.3r.'f>o.c.353.fpre  there  is  this  Cafe  in  one  of  our  Books,  that  where  the  Plaintiff  in  Replevin  had  a  Wither- 
videT.io.H.6.  mm  out  of  the  Common  Bench,  by  Force  whereof  one  of  the  Sheriff's  Bailiffs  took  four  Oxen 
dition55r.°'   °"~ofthe  Defendant's  in  Name  of  Withernam,  and  afterwards  delivered  them  to  the  Defendant  a- 
o'b  2diH -V  Sa'n'  anc*   tne  Defendant  became  bound  to  him  to  keep  him  without  Damage  concerning  the 
i.koi.  Abr.418.  faid  four  Oxen,  and  afterwards  he  being  damnified  brought  an  Action  of  Debt  upon  the  Obli- 
y.  Pi  5.Hob.i4.  gation,    and   it  was  held  by  the  better   Opinion  that  the  Obligation  was  void  ;  for  the  Writ  of 
1.  Lev.'  2^9.     Withernam  is  h  capias  in  Withernam,  6ff.  et  ea  delineas  quoufque,    &c.  fo  that  the  Sheriff  ought  to 
condition  z'  a .have  kept  the  Cattle,  and  not  to  have  delivered  them   to  the  Party,  and  then  the  Delivery  of 
pi.  6.  them  to  the  Party  was  a  tort,  and  the  Obligation  was  made  to  aid  him  in  that  tort,  and  there - 

„JJ&K^f6M  void.     So  is  it  in  our  Cafe,  for  which  Reafons  the  Plaintiff  fhall  be  barred. 
Regift".  82.V        Afterwards  Molineux,  Hales,  and  Brown  Ju dices  argued  to  the  fame  Purpofe:  But  I  was  not 

prefent  till  the  latter  End  of  Brown's  Argument. 
MmntagueC.j.      Mountague  Chief  Juftice.  It  fee ms  tome  alfo  that  the  Plaintiff  fhall  be  barred.   Firft  as  to  the  Ex- 
ception 
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ceptio'n  before  moved,  viz.  that  the  A 61  is  a  particular  A 6V.,  and  ought  to  be  recited  at  large,  and  not 
as  it  is  recited,  viz.  inter  alia  enatlalum  fuit,  t5Y.  Sir,  as  to  this,  I  agree  that  he  ought  to  recite  the 
Aft,  a  tor  the  Aft  is  particular  in  a  Generality,  that  is,  it  is  univerfal  to  all  Sheriffs  and  Officers  *?9y.'pi7'3p1'179' 
contained  therein,  and  inafmuch  as  it  is  not  general  to  all  the  King's  Subjects,  but  only  to  all  the  lMUon-  30-v 
faid  Officers,  it  is  well  called  an  A6V  particular  in  a  Generality.     "  As  if  an  A6t  of  Parliament  were  7£°l?it,£ q. 
made,  that  all  Bifhops,  or  all  Juftices  fhould  do  fuch  an  A6V,  or  have  fuch  a  Benefit,  this  A6t  is2-Saund'  *54» 
called  an  A6t  particular  in  a  Generality,  and  ought  to  be  pleaded,  for  inafmuch  as  it  operates  againft  \li'.  *'.  Frecmt' 
fome  particular  Perfons,  that  is  to  fay,  Officers,  and  not  againft  all,  for  this  Reafon  the  Juftices  10'-^;  ^ 
are  not  bound  to  take  Notice  of  it.     c  And  therefore  in  13.  Ed.  4.  in  the  Lord  Say's  Cafe,  it  was  mIx.  i5^.  ' 
held  that  an  A61  of  Parliament,  by  which  all  Corporations  and  Licences  granted  by  King  Henry  6. 
Ihould  be  void,  ought  to  be  pleaded,  and  the  Court  is  not  bound  to  take  Notice  of  it,  no  more  b  -  And  2™. 
than  of  a  particular  Act  touching  a  particular  Perfon.     And  fo  in  our  Cafe  the  A6V  is  particular  ^"j^e ' 6- 
in  a  Generality,  or  it  may  be  called  general  in  a  Particularity,  in  which  Cafe  the  A6t  ought  to  be  pi-  65. 
pleaded.    But  if  it  was  a  general  Aft  which  concerns  all  the  King's  Subjects,  it  needs  not  be  plead- 
ed, but  the  Juftices  ought  to  take  Notice  of  it ;  and  fo  is  the  Diverfity.     Then  inafmuch  as  the 
Aft  here  ought  to  be  pleaded,  it  is  to  be  feen  whether  it  be  well  pleaded  or  not,  feeing  the  whole  g^','|;  pdtz4' 
Aft  is  not  (hewn,  but  only  Part  of  it,  which  is  recited  in  this  Manner,  viz.  Cum  inter  alia  enacl-  office  dc  Court 
alum  fuit,  &c.     And,  Sir,  as  to  this,  I   take  a  Diverfity  when  a  Man  fhall  plead  a  Record  for  p_,r^c^6o_ 
Parcel  inter  alia,  and  when  not.     d  And  therefore  in  22.  Ed.  4.  in  a  Scire  facias  to  have  Execution  Pipings  ic3. 
of  200  Acres  of  Land,  the  Tenant  pleaded  that  after  the  Scire  facias  fued,  one  J,  B,  brought  aDoc.  p?/.1,^4.' 
Formedon  of  ioo  Acres  inter  alia,  and  recovered,  and  had  Execution,  &c.  Judgment  of  the  Writ  4-  c°-  76  b. 
for  that  Parcel:  And  there  the   Opinion  is,  that  the  Plea   is  not  good,  for  this  is  not  the  right ^.^.And 250, 
Form  of  pleading  fuch  a  Recovery,  for  ev  ry  Recovery  had  in  our  Law  ought  to  be  pleaded  cer-  vjn-  Abr- ti:- 
tainly  to  every  Intent,    and  thefe  Words  inter  alia  are  certain  to  no  Intent ;    but  there  it  is   held  pi.  iz" 
that  he  ought  to  have  pleaded  that  J.  B.  brought  a  Formedon  of  200  Acres,  whereof  the  .00 
Acres  now  in  Demand  are  parcel,  and  recovered,  and  had  Execution ;  and  there  the  Tenant   oy  d  P-  22.  Ed.  4. 
Licence  of  the  Court  amended  his  Plea  ;  by  which  it  appears,  that  to  plead  a  Recovery  inter  alia  p^L^  f™' 
&c.  is   not  good.     And  the  Reafon  thereof  is  becaufe  every  Recovery  is   entire,  and  there  is  one  Kob-  24. 226. 
Original,  and  one  Judgment  upon  it,  and  fo  the  Recovery  is  one  entire  Mater,  and  therefore  to  {^.pl^Tf0 
fay,  that  inter  alia  he  recovered,  &c.  is  not  good,  but  he  ought  to  plead  certainly.     e  But,  SiiV"  ■tf-vj. 
to  fay  that  inter  alia  enatfatum  fuit,  is  well  pleaded,  for  the  faid  Aft  of  Parliament  made  Anno  23.  Sf/!£.a^°S" 
H.  6.  is  feveral,  and  has  feveral  Branches,  one  in  Reftraint  of  letting  Counties  to  Farm,  another  £<"£»•  ' 
for  not  returning  Officers  or  Servants,  &c.  the  third  for  the  Fees,  &c.  the  fourth  for  letting 
Men  to  Bail,  &c.  the  fifth  for  reftraining  fome  Perfons ;  the  fixth  for  making  Obligations  void  ; e  *•  sid.  i%. 
fo  that  thefe  Branches,  though  they  are  contained  in  one  Chapter,  are  feveral  Afts  of  Parliament,  ^inVk.'zT^ 
and  concern  feveral  Matters,  and  then  where  one  Branch  only  ferves  a  Man's  Purpofe,  it  is  fuffi- 
cient  for  him  f  to  recite  that  only  :  For  the  Recital  of  that  only  is  a  Recital  of  an  entire  and  fe- f  dv.  10-5.  pi.7. 
veral  Aft  of  Parliament  ;  but  otherwife  it  is  of  a  Recovery,  for  all  that  is  contained  in  the  Record  p'oft1"'™.2'5" 
is  but  one  Recovery,  and  therefore  all  ought  to  be  recited,  and  fo  is  the  Diverfity.     And  then  T-  ]o,J'sV°' 
here  the  Aft  being  particular  in  a  Generality,  and  which  of  Neceffity  ought  to  be  recited,  is  well  ^7;^^ 
recited;  and  fo  this  Exception  is  anfwered.     Another  Exception  was  taken,  viz.  that  divers  She-  i"th-e  Recital  of 
riffs  are  named,  and  at  laft  it  is  faid  that  the  fame  Sheriff  returned  the  Writ,  &c.  which  is  faid  ScatuceSi 
to  be  incertain  ;  Sir,  as  to  this,  s  it  is  certain  enough  that  it  fhall  be  referred  to  the  Sheriff  of  g  wing.  Max.' 
Bedford,  for  the  Return  contains   an   Extent  of  the  Land  in  the  County  of  Bedford,  and  none ies  3'-  ?'•  »7- 
could  do  this  but  the  Sheriff  of  Bedford,  and  the  whole  Sum  of  the  Execution  is  referred  to  him, 
and  fo  it  cannot  be  otherwife  intended  but  that  the  Sheriff  of  Bedford  made  the  Return  ;  wherefore  joo.w^g^'x. 
the  Law  faith  that  this  is  certain  enough.     Another  Exception  has  been  taken,  becaufe  the   De-  tes-  i°'.pi.  34- 
fendant  has  not  begun  at  the  Commencement  of  the  Record,  but  begins  firft  at  the  Libera'e  ;  Sir, ,/"  s  Max" 
admitting  this,  h  yet  it  is  well  enough  pleaded  ;  and  therefore  1  take  a  Difference  when  a  Record 
ought  to  be  intirely  and  certainly  recited,  and  when  not :  As  to  which  I  hold,  '  that  if  a  Record  l0s'^'§°j  p"'- 
is  pleaded  in  Bar,  it  ought  to  be  entirely  and  certainly  recited,  becaufe  the  Record  only  is  the  3^5.  s.Mod.'* 
Matter  of  the  Subftance  and  Effeft  of  the  Bar,  which  ought  to  be  full  and  perfeft ;  but  here  the  8'  9" 
Recital  of  the  Record  is  only  Conveyance  to  the  Benefit  of  the  Statute,  and  is  not  the  Effeft  ofk 
the  Bar,  but  an  Inducement  and  Conveyance  to  it,  and  then  it  is  not  necefiary  for  k  fuch  Con- a.  Doc  Wallsl! 
veyance   and  Inducement  to  be  as  certainly   pleaded  as  the  Subftance  itfelf  ought  to  be.     '  Andp^Hard'/ z- 
therefore   there   is   a  Cafe   in  34.  H.  6,  where  Tenant  by  Elegit  made  Avowry  in  Replevin,  be-  2.  Bu'm.  214.' 
caufe  he  had  Execution  as  Tenant  by  Elegit,  and  leafed  20  Acres  Parcel  of  the  Land  to  the  Plain-  ^ro-5'  3C02, 
tiff  for   three  Years,  rendring  50  s.  per  annum,  &c.  and  for  the  Rent  in  Arrear  he  avowed,  and  Heath'sMax.65. 
there  it  was  argued  whether  he  ought  to  plead  the  whole  Record  in  certain,  by  which  he  became  pj?0^  7°" 
Tenant  by  Elegit,  and  it  is  there  held  by  the  better  Opinion  that  it  is  not  necefiary,  but  that  it 
is  fufficient  to  plead,  that  heretofore  he  recovered  Damages  againft  the  Party,  and  had  an  Elegit, '  t.  34  h.  6. 
and  this  Land  was  delivered  to  him,  without  pleading  the  whole  Record  entire,  how  lie  brought ^oivfy^^Bro. 
his  firft  Aftion,  and  what  Anfwer  the  Defendant  made,  or  the  like,  but  it  is  fuffii  ient  to  com-  Morgans  de 
mence  at  the  Execution,  for  the  Leafe  made  by  the  Avowant  rendring  Rent  is  the  Effeft  of  the  HeatVs°Max.  • 
Avowry  and  of  the  Execution  by  Elegit,  and  the  Record,  from  whence  it  iffues,  is  only  a  Con-  3s:- 
veyance  to  the  Effeft,  and  therefore  it  is  not  necefiary  to  recite  the  entire  Record,  but  that  Part  m  K 
only,    which  proves  the  Execution,  is  fufficient.     m  And  in  £9.  H.  6.  a  Bill  of  Difceit  was  29.  Pi.  si-rit?.' 
fued  againft  two  Attornies  of  the  Common  Bench  for  embezzelir.g  and  withdrawing  a  Writ  of  ha-  P-,1,"'1  L1-  \™- 
beas  corpora  in  placilo  terr<e  upon  a  Formedon  between  the   Plaintiff  and   another,  there  Judgment  Max.  157. 
was  demanded  of  the  Bill,  becaufe  it  did  not  contain  the  Original,  the  Certainty  of  the  Land,  and 
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the  whole  Record  in  certain,  but  there  the  Bill  was  awarded  good,  notwithftanding  it  did  not  re- 
»  m.  34.H.  6,  cite  the  Record  certainly,  becaufe  the  Record  is  only  Conveyance  to  the  Suit  of  Difceit;  but  it 
b' vi^A^'if tk.  is  there  held,  that  if  the  Record  had  been  pleaded  in  Bar,  the  Certainty  of  the  Land  ought  to  be 
Demurrer t.  fhewn,  and  the  whole  Record,  for  there  the  Record  may  be  denied,  inafmuch  as  it  is  the  Subftance 
^'iuan,  for  the  of  the  Bar  ;  but  in  the  other  Cafe  to  fay  nul  liel  Record  is  no  Plea,  becaufe  it  is  but  Conveyance, 
Current  of  the  as  js  faid  before.  So  in  our  Cafe  the  Record  is  fhewn  to  no  other  Intent  than  to  make  Thomas 
g°mftSth?sOpi-  Maningham  a  Frifoner,  and  that  is  not  fhewn  but  as  a  Conveyance  to  the  Benefit  of  the  Statute, 
nion,  p.  7.  Ed.  v}z  t0  make  the  Obligation  void,  and  then  altho'  the  Record  is  not  fully  nor  entirely  recited, 
7.'ESd.6.'Bro.non  yet  it  is  well  enough.  Further,  it  feems  to  me  that  the  Defendant  has  not  well  nor  wifely  con- 
eft  faaum  14.  ciuc]eci  his  Plea,  for  he  has  concluded,  Unde  ex  quo  fcriptum  pr<editlum  non  fuit  fablum  fub  tali  con- 
ficoifig.b.  ditione  quali  per ft 'atutum  fieri  deberet,  petit  judicium;  which  fpecial  Conclufion  has  fo  ftraitned  the 
fenk  7t" l66'  Defendant,  that  if  the  Obligation  be  void  for  any  other  Caufe  than  for  that  which  the  Defendant 
i!nLeon!S226.  has  mentioned  in  the  Conclufion,  he  fhall  not,  by  Courfe  of  Law,  have  Benefit  of  it.  a  And 
Heti.  23. 10.    therefore  jn  oa.  H.  6.  one  deviled  a  Reverfion  of  Tenant  for  Life  to  another  in  Fee,  by  the  Name 
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pia.  262,263.  of  omnium  terrarum  et  tenementorum  qua  in  mambus  or  the  Deviior  adtunc  fuerunt,  and  the  Heir  of 
Gilb.  l.  of  e.    tj)e  rjevjfee  brought  an  Action  of  Waft,  reciting  in  his  Count  the  fpecial  Grant  utfupra:  And  the 

Defendant  faid,  ex  quo  per  narrationem  praditlam  apparet  that  the  Devifor  did  not  devife  the  Re- 
's h.  i5Ed.  4.  verfion,  but  by  the  faid  Words  utfupra,  and  the  Tenant  for  Life  then  held  the  Tenements,  and 
ll'.at' Bro/non  nothing  of  the  Reverfion  pafied  by  the  general  Words  to  the  Devifee,  he  demanded  Judgment, 
eftfaaumio.  £?£.  and  upon  this  the  Plaintiff  alfo  demurred  :  And  there  it  is  holden,  that  inafmuch  as  theDe- 
b'/perkdie1.5'  fendant  has  demurred  upon  a  fpecial  Point,  and  has  rehearfed  the  Caufe  of  his  Demurrer,  if  there 
winch  19.  Doc  De  any  other  Matter  in  the  Declaration,  whereof  the  Defendant  might  have  had  Advantage,  he 
440,  Vi.  GUb".  fhall  not  now  take  any  Advantage  of  it.  So  here  in  our  Cafe,  if  there  be  any  other  Caufe  which 
L.  ofE.  163.  wiH  make  the  Obligation  void,  befides  the  Condition  of  the  Obligation,  (as  it  feems  to  me  there 
«p.i4.  H.8.28.  is,  which  I  fhall  fhew  hereafter)  yet  the  Defendant  by  his  fpecial  Conclufion  has  loft  the  Advan- 
a.  Per  Brook.  tage  0f  lt ;  f0  that  there  appears  little  Policy  in  the  Conclufion.  b  But  when  a  Man  concludes  or 
iffue  25C.np?7.  demurs  generally,  he  fhall  have  Benefit  of  every  Thing  mentioned  in  the  Record,  or  of  every  Point 
Ed.  4,5." b.  which  the  Law  gives  him.  And  fo  is  the  Diverfity,  where  the  Conclufion  or  Demurrer  is  ge- 
y^.M-od^i?.  neral,  and  where  fpecial.     And  here  inafmuch  as  the  Conclufion  is  fpecial,  altho'  the  Obligation 

is  void  for  other  Caufes  than  for  the  Condition  (as  in  Truth  it  is)  yet  the  Defendant  fhall  not  take 
f  Same  Diverfity  Advantage  thereof.  But  it  is  further  to  be  feen,  whether  the  Conclufion  here,  viz.  Judgment./? 
?/rPW^!'ibZid>^>  be  proper  or  not;  and  it  feems  to  me  that  it  is  not,  c  but  he  ought  to  have  concluded,  fie 
43.  pi.  25.  '  non  eft  fatlum-,  for  the  Statute  faith,  if  an  Obligation  be  taken  in  other  Form  than  is  contained  in  the 
sav!7i?Kitch.  Statute,  it  fhall  be  void,  and  from  what  Time  fhall  it  be  void  ?  I  fay,  from  the  Beginning,  and  if 
44«.  it  be  void  from  the  Beginning,  then  it  never  was  his  Deed,  and  if  it  never  was  his  Deed,  then  he 

l?'pe'rKe\l'^'  ought  to  have  concluded,  non  esl  fatlum.  d  As  if  a  Man  will  plead,  in  Avoidance  of  a  Deed,  that 
h  m.  35.  h.  6.  he  was  a  Man  not-letter'd,  and  that  the  Deed  was  read  to  him  in  other  Form,  or  e  that  he  delivered  it 
p!'i!'h.£ 7^15'"  with  his  own  Hand  as  an  Efcrow  to  be  delivered  over,  after  the  Performance  of  a  Condition,  as 
h.pcrKtbh.  p.  his  Deed,  and  that  before  the  Condition  performed  the  Bailee  delivered  it  over,  there  he  ought  to 
ItpoHa'dm.  conclude,  non  eft  fatlum,  becaufe  the  Matter  proves  that  it  never  was  his  Deed.  f  But  if  it  was 
43-  p>-  *s-  once  his  Deed,  and  afterwards  the  Duty  thereof  became  extinct,  then  he  ought  to  demand  Judg- 
2.  Cm.llzl'.  menty?  ailio.  g  As  if  a  Releafe  of  the  Duty  he  pleaded,  he  ought  to  demand  Judgment./?  aclio, 
PerRoi  r'i  f°r  t*iere  it  was  once  ms  Deed,  and  therefore  he  cannot  fay,  non  eft  fatlum,  but  Judgment^?  atlio  ; 
Cc.mbV468.IS  becaufe  the  Duty  is  now  extinct.  So  if  an  b  Infant,  or  a  Man  by  '  Dures  make  an  Obligation, 
PjaC2441'D°C'tney  ma^  demand  Judgment/  atlio,  becaufe  the  Delivery  of  the  Deed  was  not  void.     And  fo  is 

the  Diverfity  where  a  Man  fhall  fay,  non  eft  fatlum,  and  where  he  fhall  demand  Judgment./  atlio. 
l^pv&iil'15'  But  here,  inafmuch  as  upon  the  Matter  it  never  was  his  Deed,  he  ought  to  have  concluded  non  efi 
P.14.H.8.28. a.  fatlum,  and  not  Judgment./?  atlio,  as  he  has  done,  for  which  Reafon  the  Conclufion  is  bad.  Fur- 
'Tco'u^a.  ther,  inafmuch  as  the  Conclufion  in  this  Point  is  bad,  it  is  to  be  feen  what  fhall  be  done,  if  it  ap- 
%.  inft.483.  pears  to  us  Judges  that  upon  the  Matter  in  Law  the  Deed  is  void  ;  and  it  feems  to  me,  that  we  by 
Doc  pia.ase,.  o(jr  <j£gce  0Ught  to  give  Judgment  againft  the  Plaintiff,  for  altho'  the  Defendant  may  not  take 
ic  s.  p.  Hob. 56.  the  Advantage,  yet  inafmuch  as  it  appears  to  us  that  the  Plaintiff  has  no  Caufe  of  Action,  k  we 
CroAE.'iziS.'pi.  ought  to  give  Judgment  againft  him.  '  And  therefore  in  7.  Ed.  4.  where  an  Action  of  Trefpafs 
js.Dy.  119.  pi.  was  brought  againft  Tilly  and  Wody  for  taking  five  Boxes  with  Charters,  &c.  Tilly  pleaded,  Not 
6*  guilty,  and  Wody  made  Title  to  himfelf  by  a  Gift,  and  the  Plaintiff  traverfed  the  Gift,  and  upon 

1  h.  7. Ed. 4.  thefe  Matters  they  were  at  Iffue,  and  Tilly  was  found  guilty,  and  the  Iffue  was  found  for  Wody  a- 
me'nt'1  o  JdS"  gainft  the  Plaintiff,  and  altho'  the  Iffue  was  found  againft  Tilly,  yet  by  clear  Opinion  in  a  Man- 
119.  pi.  6.  Hob.  ner  the  Plaintiff  fhould  not  have  Judgment  againft  him,  for  it  was  found  between  the  Plaintiff 
r.' 35546.V.  Lei'.  and  Wody  that  the  Plaintiff  had  no  Title,  and  then  inafmuch  as  it  appears  to  the  Judges  by  the 
63.  '  '  Record  that  the  Plaintiff  had  no  Title,  they  ex  officio  ought  to  give  Judgment  againft  the  Plaintiff. 
3&  p.  10. Ed.  4. m  And  in  10.  Ed.  4.  there  is  a  like  Cafe,  viz.  in  an  Aclion  of  Trefpafs  by  Leffee  for  Years  for 
7.  pi.  18.  Fitz.  Cattle  taken,  the  Defendant  faid  that  the  Leffor  held  of  him  by  the  Services,  &c.  and  for  fo  much 
£ffiBrod.e29.OUrt  in  Arrear  he  took  the  Cattle,  the  Plaintiff  replied  hen  arere,  &c.  and  upon  this  they  were  at  Iffue, 
Moor  105.  sav.  and  }t  was  found  for  the  Plaintiff,  and  the  Opinion  of  all  the  Juftices  there  was,  that  notwith- 
425!  Touch!  of  ftanding  the  Defendant  had  accepted  the  Writ  good,  yet  the  Plaintiff  fhould  not  have  Judgment, 
Preced.  273.  DUt  the  Court  fhould  abate  the  Writ,  for  it  appears  to  the  Court  that  the  Defendant  was,  Lord, 
Poft'  *'  *  againft  whom  an  Action  of  Trefpafs  lies  not,  for  the  Statute  fays,  non  ideo  puniatur  Dcminus, 
Poft.  85™' l62'  &?'•     "  And  in  an  Appeal  by  a  Woman  of  the  Death  of  her  Father,  altho'  the  Defendant  affirms 

the  Writ,  yet  the  Court  ex  officio  ought  to  abate  it,  for  it  appears  to  the  Court,  that  by  the  Sta- 
«  Mag.  cha.  tute  o  n0  firman  may  have  en  Appeal  of  Death  of  any  but  of  her  Uufland.  So  that  always  if  it 
cap' 34"  6  appears 
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appears   to  the  Court  that  the  Plaintiff*  has  no  Title,  he  fhall    not  have  Judgment,  although 
the    Defendant   admit    his   Title.     So   here,    although    the   Defendant  by  his  bad  Conclufion 
has    concluded    himfelf   of  his    Advantage,     the    Plaintiff  fhall    be   barred    by     the    Court 
ex  officio,  if  fo  be  it  appears  that  he  has  no  Title.     Then  it  is  to  be  feen  here,  whether  the  Statute 
makes  the  Obligation  void,  or  not.     And  it  feems  to  me,  that  the  Obligation  here  is  void  by  the 
Letter  of  the  Statute.     The  Statute,  amongft  other  Things,  has  three  notable  Branches,  which 
have  been  rehearfed.     The  firft  is  a  Command  and  Authority  to  Sheriffs  to  let  to  bail  fuch  Per- a  c^tra refoived 
fons  as  are  bailable,  and  this  is  no  new  Provifion,  a  for  the  Common  Law  has  been  always  fo  be  IO-Co- 10D- a- 
fore,  for  the  Common  Law,  which  is  common  Reafon,  did  ever  allow  that  fuch  Perfons  as  were 
taken  by  Writ,  Bill,  or  Warrant  in  any  Aftion  perfonal,  or  Indictment  for  Trefpafs,  might  be  skin.^z.  '* 
let  at  large  upon  Sureties,  for  it  (lands  indifferent  in  a  Manner  whether  they  are  guilty  or  not,  and 
then  if  they  are  not  guilty,  and  fhould  be  reftrained  of  their  Liberty,  it  would  be  a  great  lncon- *  s-  */i;'ted 
venience,  which  the  Common  Law  will  never  fuffer  ;  and  therefore  as  to  this  firft  Branch,  it  was  657/1.' Leon.  ' 
made  in  Affirmance  of  the  Common  Law.     The  fecond  Branch,  viz.  the  Exception,  was  alfo^17,  But '-.Ro1* 
made  in  Affirmance  of  the  Common  Law,  for  fuch  Perfons  as  were  in  by  Condemnation,  Execu- Cafe  denied  to 
tion,  Capias  utlagaium,  and  fuch  other  Caufes  contained  in  the  Exception,  were  not  bailable  before,  £f  Ytnd'thew 
as  any  one  may  eafily  judge  by  the  Inconvenience  that  would  follow  from  it.     But  the  Provifion  isfaidtobeadjudg- 
only  in  the  third  Branch,  viz.  in  Avoidance  of  Obligations  taken  in  other  Manner  than  is  expref- ru^-/V.'guu' 
fed  in  the  Statute,  and  this  Branch  has  Relation  to  avoid  Obligations  made  for  letting  to  mainprizem/,  that  if  a 
as  well  thofe  who  are  contained  in  the  fecond  Branch,  as  thofe  in  the  firft.     For  thefe  Words  in  ^"a^and^- 
the  third  Branch,  viz.  for  any  Caufe  aforefaid,  have  Relation  to  all  that  is  fpoken  before  ;  b  for  ception  cove- 
( of  ore/aid)  contains  all  that  is  before  mentioned,  and  is  in  Latin  prarecitata,  and  this  Word  pr^-Twlll^r^ 
recitata  has  the  fame  Meaning  asinfra  contenta,  exprejfa,  or  prcemiffa,  which  has  Relation  to  all,  that  °n  any  of  the 
is,  as  well  to  Things  excepted,  as  otherwife.     c  And  therefore  if  one  makes  a  Leafe  for  Years  of^™^"a'nj!^. 
a  Manor  except  a  Clofe,  &c.  rendring  annually  a  Rent,  &c.  and  the  Leffee  is  bound  to  perform  *»#  are  ail 
ail  Grants    Covenants,  and  Agreements  contenta,  expreffc,  or  recitata  in  the  Indenture,  if  he  di-f^heCoveT 
fturbs  the  LeflTor  in  the  Occupation  of  the  Clofe  excepted,  he  has  forfeited  the  Obligation,  for  when  nantdoesn<* ex- 
he  excepts 'the   Clofe,  the  other  is  content  with  it,  and  that  the  Leffor  (hall  occupy  it,  and  then  Thing  excepted. 
this  is  an  Agreement,  and  the  faid  Words,  viz.  contenta,  expreffa,  et  recitata  do  each  of  them  go 
as  well  to  the  Exception  as  to  the  reft.     *  And  in  45.  Ed.  3.  where  a  Vicar  had  leafed  his  Church  d  h.  45.  Ed.  3. 
to  three  by  Indenture,  and  divers  Contracts  were  compriied  in  the  Deed,  and  at  the  End  of  the  I'J1' 9"  Fit** 
Deed  there  were  thefe  Words,  et  ad  omnia  et  fingula  in  pradiblo  fcripto  content  a  bene  et  fideliter  faci- 
enda  obligamus  nos  et  quemlibet  noftrum  in  folido  per  prafentes,  there  it  is  holden  that  this  Word  con- 
tenta  reaches  to  every  Covenant,  and  fo  does  prarecitata ;  wherefore  it  feems  to  me  clear  enough 
that  this  Word  (afore/aid)  and  in  Latin  pnerecitata,  reaches  well  enough  to  the  fecond  Branch, 
viz.  the  Exception.     And,  Sir,  the  Intent  of  the  Statute  was  accordingly  fo,  e  for  at  the  Common e  Dait.  sh.  Ap« 
Law  before  this  Statute,  when  a  Man  was  condemned  in  any  Sum,  and  in  Execution  for  it,  the  ?endl,c  cap-  2" 
Sheriffs  or  other  Officers  would  let  him  at  large  upon  Condition  to  fave  them  harmlefs  ;  as  if  he 
had  been  condemned  in  100  /.  the  Sheriff  or  other  Officer  would  take  an  Obligation  of  300  /.  and 
fuffer  him  to  go  at  large,  and  then  the  Party  Plaintiff  had  no  other  Remedy  but  only  to  fue  the 
Sheriff  or  other  Officer  upon  the  Efcape,  and  he  fhould  recover  no  more  than  his  firft  Debt  or  very 
fmall  Damages,  and  perhaps  it  would  be  one  or  two  Years  before  the  Plaintiff  could  recover  it 
againft  the  Sheriff  or  Goaler,  and  in  the  mean  time  the  Prifoner  is  at  large,  and  will  encreafe  the 
Sum  in  which  he  was  condemned  more  than  the  Sheriff  or  other  Officer  fhould  render  in  Dama- 
ges.    And  fometimes  the  Sheriff  or  other  Officer  would  for  fuch  Favour  gain  a  Piece  of  Land, 
fometimes  he  would  compound  with  the  Prifoner  by  this  Means  to  get  his  Son  and  Heir  mar- 
ried to  his  own  Daughter,  and  he  never  was  without  great  Reward  for  fuch  Favour.     And  fo 
Sheriffs  and  other  Officers   by  fuch  Crafts  and  Devices  were  enriched,  and  were  fure  to  be  kept 
without  Damage  by  fuch  Obligations  for  the  Sum  in  which  they  fhould  be  condemned  for  the  E- 
fcape,  and  thus  their  Bribery  had  fafe  Conduct.     For  this  Caufe  the  Statute  was  made  to  avoid 
fuch  Obligations,  fo  that  if  Sheriffs  or  ether  Officers  will  let  Prifoners  at  large,  they  muft  do  it 
at  their  Peril,  for  by  this  Statute  their  fafe  Conduct,  that  is  to  fay,  the  Obligations  to  fave  them 
harmlefs,  is  cut  off  and  deftroyed.     And  therefore  feeing  the  Mifchief  was  fo  great,  it  cannot  be 
t*ken  but  that  it  was  the  Intent  of  the  Makers  of  the  Statute  to  cure  it,  and  this  was  one  of  their 
principal  Views   in  this  Statute,  and  was  a  Thing  that  had  the  greateft  Need  to  be  remedied. 
And,  Sir,  I  don't  fee  to  what  Intent  this  Exception  was  put  or  mentioned  in  the  Statute,  if  it  was 
not  to  make  void  Obligations  taken  for  letting  them  go  at  large,  who  were  not  bailable.     For  to 
reftrain  them  from  Bail  was  in  vain,  for  the  Common  Law  had  done  that  before,  and  then  the 
Exception  was  not  put  in  the  Statute  for  fuch  frivolous  Pu-rpofe,  but  upon  great  Confideration,  and 
that  was,  to  make  Obligations  taken  for  letting  them  to  bail  who  were  not  bailable,  utterly  void, 
by  the  Relation  of  this  Word  (aforefaid)  to  the  faid  Ciaufe.    f  And,  Sir,  in  the  faid  Cafe  of  Debt  in  f  M  „.  H.  6> 
37.  H.  6.  brought  by  a  Sheriff  upon  a  fingle  Obligation  made  by  one,  who  was  in  his  Cuftody  for  »•  j>-  Fitz- obli- 
Sufpicion  of  Felony,  and  which  is  there  holden  void,  it  is  put  obiter  by  Moile,  that  if  the  Sheriff  f^'co^oo" "' 
had  let  one  to  mainprize,  who  is  excepted  in  the  faid  Statute  as  not  bailable,  and  had  taken  a  Ante  6*' 
fimple  Obligation,  it  fhould  be  void,  quod  alii  JusJiciarii  ibi  concefprunt.     Which  proves  that  they 
being  nearer  to  the  Statute  than  we  are  took  it  that  an  Obligation  taken  for  one  not  bailable,  and 
made  in  other  Form  than  the  Statute  limits,  fhould  be  void,  and  that  I  believe.     And  fo,  as  it 
feems  to  me,  the  Words  of  the  Statute,  and  the  Intent  of  the  Statute,  make  the  faid  Word  (afore- 
faid) to  have  Relation  to  the  fecond   Branch,  and  confequently  to  make  the  Obligation  (if  it 
is  taken  in  other  Form   than  the  Statute  limits)  to  be  utterly  void.     And  further,  if  the  Ob- 
ligation is  not  void  for  this  Caufe,  it  feems  to  me  that  (if  it  is  taken  in  other  Form  than  the  Sta- 
tute 
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tute  limits)  thefe  Words,  viz.  colore  officii,  will  make  it  void,  for  it  is  to  be  confidered  that  Tho- 
mas Maningham  was  in  Execution,  and  no  Man  can  be  in  Execution  but  under  fome  Officer,  and 
here  he  was  in  Execution  under  the  Cuftody  of  the  Plaintiff,  not  as  Lewis  Dive,  but  as  Sheriff,  for 
«  2.  inft.  406.    the  Writ  to  take  Thomas  Maningham  was  directed  to  him  as  Sheriff,  and  lb  as  Officer  he  had  the 
Ante  64.  Cuftody  of  him,  then  when  he  took  the  Obligation,  he  took  it  as  Officer,  but  he  took  it  unduly, 

b  10.  Co.  101.  for  he  was  not  bailable,  but  yet  he  took  it  as  Sheriff,  ergo  he  took  it  colore  officii  fui;  for  this 
b'6^°bLltC'  Word  colore  officii  fui  is  always  taken  a  in  malam  -partem,  and  fignifies  an  Act  badly  done  under  the 
Countenance  of  an  Office,  and  it  bfars  a  diifembling  Vifage  of  Duty,  and  is  properly  called  Ex- 
<=  10.  Co.  100.  tortion.  As  if  an  Officer  will  take  more  for  his  Fees  than  he  ought,  this  is  done  colore  officii  fui, 
it.  Mod.ei^'  but  yet  it  is  not  Part  of  his  Office,  and  it  is  called  Extortion,  b  which  is  no  other  than  Robbery, 
vin.Atr.  tk.  but  ic  |s  more  odious  than  Robbery,  for  Robbery  is  apparent,  and  always  hath  the  Countenance 
pi!nio.'°n  '  of  Vice,  but  Extortion,  being  equally  as  great  a  Vice  as  Robbery,  carries  the  Mafic  of  Virtue, 
and  is  more  difficult  to  be  tried  or  difcerned,  and  confequently  more  odious  than  Robbery.  Where- 
d  s.  p.  t.  Moa.  fore  jiere  jnafmucn  as  the  Obligation  was  made  for  the  Deliverance  of  Thomas  Maningham,  who 
was  in  the  Cuftody  of  the  Plaintiff,  as  Officer,  it  cannot  be  denied  but  that  he  took  the  Obliga- 
«  2.  Roi.  Abr.  tion  for  his  Deliverance  colore  officii,  altho'  it  was  not  virtute  officii  fui.  And  as  to  what  was  faid 
12.' Mod1 6s3.  at  tne  Bar>  tnac  if  a  Sheriff  or  other  Officer  takes  an  Obligation  of  a  Prifoner  for  his  Meat  and 
prHdtz.  j.  Drink,  that  this  is  colore  officii,  and  yet  out  of  the  Statute,  Sir,  I  utterly  deny  this,  c  for  the  Ob- 
Ln9.ceo087.'b?  ligation  is  void.  d  For  if  one  be  in  Execution  he  ought  to  live  of  his  own,  and  neither  the 
to  the  contrary  Plaintiff  nor  the  e  Sheriff  is  bound  to  give  him  Meat  or  Drink,  no  more  than  if  one  diftrains 
beLaw.den":  t0  Cattle,  and  puts  them  in  a  Pound,  for  there  the  f  Owner  of  the  Cattle  ought  to  give  them  Meat, 
and  not  he  that  diftrained  them,  no  more  is  the  Party  or  the  Sheriff,  who  has  one  in  Execution, 
f  Dr.  &stud.  1.  bound  to  give  Me  it  (o  the  Prifoner,  but  he  ought  to  live  of  his  own  Goods,  altho'  he  be  in  for 
c.^y.p.g.Ed.^..  relony,  until  he  be  attainted,  and  this  by  the  Courfe  of  the  Common  Law,  E  For  before  At- 
c«e'.Bi<feb--  ta'nc^er  tne  Goods  are  his,  and  in  his  Hands,-  and  the  Common  Law  in  this  Point  is  confirmed  by 
ftrers25.i.BuUt.a  h  Statute  ;  and  if  he  has  no  Goods,  he  (ball  live  of  the  Charity  of  others,  and  if  others  will  give 
II' 14'  coCUtt  hip  noching,  let  him  die  in  the  Name  of  God,  if  he  will,  and  impute  the  Caufe  of  it  to  his  own 
47.  b.  2.  inft.  Fault,  for  his  Prefumption  and  ill  Behaviour  brought  him  to  that  Imprifonment.  Inafmuch  then 
11c'  2.  Finch  as  the  Sher|ffs  or  other  Officers  are  not  bound  to  find  their  Prifoners  Meat,  an  Obligation  taken 
136,  ?37.  for  Meat  is  void,  for  it  is  colore  officii,  and  the  Sheriff  cannot  take  an  Obligation  of  i i is  Prifoner 
6'7f0l'iA<br'  Dut  in  a  fr"^1  Number  of  Cafes.  For  his  Ability  in  this  Point  is  ftraitned  by  this  Statute,  and 
Kitch.  29'd.  fo  of  all  other  Officers  except  the  Warden  of  the  Fleet,  and  of  the  King's  Palace  at  JVeJlmi>fiery 
Grafton  fo  '  w'10  are  excePted  Dy  the  Statute.  k  And  therefore  in  7.  Ed.  4.  one  was  in  Cuftody  of  the  She- 
i23,rai36.  b.'  riff  by  a  Capias  upon  an  Indictment  of  Trefpafs,  and  the  Sheriff  let  him  to  Mainprize,  and  he 
Br  h°i:  4f0b'uTt  mac^e  an  Obligation  to  another  upon  Condition  to  keep  his  Day,  63V.  and  this  he  did  for  the  Su- 
pi.8.  Fitz.  co-  erty  of  the  Sheriff,  and  there  it  is  held  that  the  Obligation  was  void,  becaufe  the  laft  Branch 
F6rfeitlr/|0'  °^  tne  Statute  prohibits  any  Sheriff  from  taking  an  Obligation  for  any  Caufe  aforefaid,  or  by  Colour 
M.  43.  Ed.  3'.  of  their  Office,  but  only  to  themfelves,  and  there  inafmuch  as  it  was  taken  to  another,  it  was 
itJLl'ikz.  void:  And  a^°  tnere  tne  Court  held,  that  if  the  Obligation  has  not  the  Conditions  expreffed  in 
Trefpafs'?.  Bar.  the  Statute,  it  is  not  the  Deed  of  the  Party  :  Ex  quo  fequitur,  that  he  ought  to  conclude  non  eft 
l'6F^Z'^T7Tfa^um->  anc*  R-reto  the  Opinion  there  tends,  which  confirms  my  Opinion  that  the  Concluiion 
officer  3. Re-  ought  to  be  as  I  have  faid  before.  And  fo  the  Capacity  of  Shuiffs  or  other  Officers  is  abridged 
pT.fei43B?o4  For5-' an^  ftraitned  in  this  Point.  And  thus  is  my  Mind  perceived  in  thefe  Matters;  fori  apprehend 
feit.  44.  st.  pi.  that  this  Word  (aforefaid)  has  Relation  to  the  fecond  Branch,  and  to  make  the  Obligation  here 
Pulton z'35'.^b."  vojdj  and  if  it  fhould  not,  yet  thefe  Words  colore  officii  will  make  it  void,  if  fo  be  the  Obligation 
3.  inft. 228,2^9.  is  taken  in  other  Form  than  the  Statute  limits ;  to  which  Point  I  am  now  to  argue.  And,  as  it 
163! "x^Freem".  teems  to  me,  it  is  taken  in  other  Form  than  the  Statute  limits,  for  the  Statute  contains  that  it 
327.  Kitch.  59.  ffiall  be  in  the  Name  of  their  Offices,  and  upon  Condition  to  appear,  and  here  it  is  not  fo,  for  he  has 
no  Day  in  Court,  wherefore  it  is  void;  and  the  laft  Part  of  the  Condition  of  the  Obligation  is, 
cap-V-  3"  if  he  /hall  be  at  the  Command  of  the  Sheriff  as  a  true  Prfoner,  and  then  the  Sheriff  might  command 
him  not  to  efcape,  and  he  might  go  to  Bed  and  fleep  there  fafely,  but  it  never  was  the  Intent  of 
1  SeeHetl- I46-  the  Statute  to  give  him  fuch  Eafe,  and  fuch  Condition  was  never  intended  by  the  Statute  ;  and 
kiPi7'Fitz4'5 ''f  any  wi"  argue  that  the  laft  Part  of  the  Condition  is  according  to  the  Statute,  yet  the  firft  Part 
Debt  go.  Bro.  is  not  fo,  for  the  firft  Part  is,  if Thomas  Maningham  keep  without  Damage  the  faid  Sheriff agaivft  our 
i4neofCo.um  Lord  the  King,  and  one  Thomas  P  alley,  &c.  and  fit  does  not  fay  for 'what  he  mould  keep  him 
1.0.  b.  without  Damage,  fo  that  it  is  general,  and  fhall  be  taken  moft  ftrongly  againft  him,  and  that  is, 

for  all  Things,  as  for  Felonies,  for  Treafons,  for  the  Sheriff's  Account  in  the  Exchequer,  and 
726*. P'  Perk'  '  f°r  a"  other  Charges ;  nor  does  it  fay  how  long  he  fhall  keep  him  without  Damage,  and  then  it 
fhall  be  taken  for  ever.  And  fo  it  fhall  be  confirmed,  for  every  Thing,  and  for  ever,  et  fie  per 
omnia  fecula  feculorum.  And,  Sir,  I  apprehend  that  if  the  Obligation  had  been  conditioned  ac- 
o)SjndAt1he  6*"' cording  to  the  Statute,  and  had  had  another  m  Thing  alfo  in  the  fame  Condition,  that  the  Obli- 
Books  there  cit-gation,  by  R.eafon  of  this  Condition,  would  be  utterly  void.  As  a  Formedon  and  Action  of 
ed-  Waft  are  given  by  Statute,    there  if  a  Man   will  add  other  Words  in  the  Writ,  the  whole  is 

b  ,  tt-  ,1,  ,„  void.  "  And  if  the  King  licenfe  one  to  alien  the  third  Part  of  his  Land,  and  he  aliens  the 
2.  Finch.  31.  whole,  the  Licenfe  is  totally  void.  And  1  was  of  Opinion  in  the  firft  Statute  of  Devifes, 
™'n!;t ^i*" reg'  which  gives  Authority  to  devife  two  Parts,  that  if  he  had  devifed  the  whole,  the  whole  fhould 
be  void.  And  fo  if  another  Thing  is  added  to  a  Thing  given  by  Statute,  it  fhall  make  all 
void.  So  here,  altho'  the  laft  Part  of  the  Condition  was  according  to  the  Statute,  yet  the 
firft  Part  was  not,  and  that  fhall  make  the  whole  Obligation  void.  And,  Sir,  the  Obligation 
varies  from  the  Form  of  the  Statute  in  another  Point,  for  in  the  firft  Branch  it  is  commanded 

to 
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to  the  Sheriff  to  let  the  Perfons  therein  mentioned  to  mainprize  upon  reafonable  Suerty  of  fufficient 
Perfons,  having  fiiffcient  within  the  Counties,  where  fuch  Perfons  are  fo  let  to  Bail  or  Mainprize  \ 
fo  that  the  Statute  is  of  fufficient  Perfons,  ut  fupra,  and  is  in  the  plural  Number,  in  which  Cafe 
there  ought  to  be  two  *  Suerties  at  Jeaft,  and  here  there  is  but  one  Suerty,  viz.  John  Maningham  *  see  the  con- 
only,  and  this  is  not  according  to  the  Words  nor  Intent  of  the  Statute,  for  the  more  and  the  Iw/fc^fecfted 
more  able  the  Suerties  are,  the  fooner  will  they  caufe  him  to  appear  who  is  let  to  Mainprize,  '°-  c°-  ico.  b. 
and  fo  Juftice  will  be  more  fpeedily  done  •,  and  therefore  the  plural  Number  of  Suerties  was  well  i^,1^.  ft^ 
confidered  and  put  into  the  Statute,  but  here  there  is  but  one  Suerty,  viz.   the  Defendant  only  ;/>**«•  ibid.  6-2i 
And  the  letting  them  to  Bail,  who  are  mentioned  in  the  fecond  Claufe,  ought  to  be  upon  like  pi]  Vt*.  Ibid!  1°** 
Suerties,  and  in  the  fame  Manner  as  is  contained  in  the  firft  Branch ;  and  therefore  feeing  there  pl  9-  Cr°-  Jac> 
is  but  one  Suerty  here>  it  is  in  other  Manner  than  is  contained  in  the  Statute.     And  then  if  the  \^.  HTr'dr.^gi 
Obligation  is  taken   in  other  Form  than  is  limited  in  the  Statute,  the  Statute  faith  it  fhall  be  *•  ^°d-  zz8» 
void.     But  the  Defendant  has  loft  the  advantage  of  the  Obligation  in  its  Variance  from  the  Or-  3'    °  * I?  * 
der  of  the  Statute  in  this  Point,  by  his  fpecial  Conclufion  and  Reliance  upon  it  that  it  was  not 
made  upon  fuch  Condition  as  is  limited  in  the  Statute,  as  I  have  fhewn  before;  yet  becaufe  the 
condition  varies  from  the  Statute  he  fhall  have  Benefit  by  the  Office  of  the  judge,  notwithftand- 
ing  his  bad  Conclufion  to  the  Action,  as  I  have  faid  before,  and  fo  for  thefe  Caufes  the  Plain- 
tiff fhall  be  barred. 

Note,  (Reader)  that  as  to  what  was  moved  for  the  Plaintiffs  that  the  Obligation  here  fhould  fa  £**&**  by^A 
out  of  the  Danger  of  the  Statute,  becaufe  it  is  not  made  by  him  who  was  imprijoned,  but  by  the 
Defendant  who  was  at  large,  this  feems  no  Matter  for  two  Caufes.     The  firft  is,  becaufe  the 
Jirft  Branch  requires,  that  the  Suerty  fhall  be  of  fufficient  Perfons,   having  fufficient  within  the 
Counties  where,  &c.     And  fo  the  Words  and  alfo  the  Intent  of  the  Statute,  by  thefe  Words, 
appears  to  extend  to  thofe  Suerties  at  large  taken  for  them  in  Prifon,  fo  that  they  have  fufficient 
within  the  County.     The  fecond  Caufe  is,  for  that  the  third  Branch  ordains,  that  no  Sheriff  fhall 
take  any  Obligation  for  any  Caufe  of  or ef aid,   or  by  Colour  of  their  Office,  but  only  to  themfelves, 
of  any  Perfon,  nor  by  any  Per/on  that  is  in  their  Cuftody,    &c.  fo  that  thefe  Words,  viz.  (of 
any  Perfon)  are  general,   and  extend  to  all  Perfons,   viz.  at  large,  or  not,  &c:  or  at  leafi  they 
extend  to  all  that  are  at  large*  and  thefe  Words  (by  any  Perfon  that  is  in  their  Cuftody)  extend 
to  all  Prijoners  only,  and,  thefe  Words,  (which  are  in  their  Cuftody)  are  only  to  be  referred  to 
the  Perfons  lafl  named,  and  not  to  thefe  Words  (of  any  Perfon)  firft  named ;  and  then  thefe 
Words  will  alfo  make  an  Obligation  taken  of  him  at  large  to  be  void,  as  well  as  if  it  was  taken  of 
the  Prifoner  himfelf.     And  perhaps  for  thefe  Caufes  it  was  held  fo  clear,  that  it  was  not  an- 
fwered  by  the  other  Side,  nor  by  the  Lord  Mountague. 
At  which  Day  here  comes  as  well  the  aforefaid  Lewis,  as  the  aforefaid  John  Maningham  by  their  *h* reft  of  the 
Attornies  aforefaid,  and  thereupon  the  Premifes  being  feen  and  by  the  Juftices  here  more  fully 
underftood,  it  feems  to  the  fame  Juftices  here,  that  the  Plea  of  the  aforefaid  John  above  in  Bar 
pleaded   is  good  and  fufficient  in  Law  to  preclude  the  aforefaid  Lewis  from  having  his  Action 
aforefaid  againft  the  aforefaid  John  Maningham.     Therefore  it  is  confidered,  that  the  aforefaid  judgment, 
Lewis  take  nothing  by  his  Writ  aforefaid,  but  be  in  Mercy  for  his  falfe  Claim  therein.     And  that 
the  aforefaid  John  go  thereupon  without  Day,  &c.    Enquire  the  Names  of  the  Pledges,  &c. 
And  alfo  it  is  confidered,  that  the  aforefaid  John  recover  againft  the  aforefaid  Lewis  24  Shillings 
adjudged  to  the  fame  John  by  the  Difcretion  of  the  Juftices  of  the  Lord  the  King  here,  accord- 
1n<y  to  the  Form  of  the  Statute  therein  made  and  provided,  for  the  Cofts  and  Expences  of  the 
aforefaid  John  by  reafon  of  the  Premiffes,  &c. 

A  Report  of  a  "Judgment  given  in  the  Common  Bench  by  deliberate  Advice  of  all  the  Juf- 
tices of  the  fame  Bench,  in  Hillary  Term  in  the  4th  and  $th  Years  of  the  Reign  of  King 
Edward  the  Sixth,  between  Lawrence  Kidwelly  Plaintiff  and  William  Brand  Defendant) 
in  an  Aclion  e/' Trefpafs  brought  by  the  faid  Plaintiff  againft  the  faid  Defendant \ 

IT  appears  amongft  the  Records  in  the  Term  of  St.  Hillary  in  the  4th  and  5th  Years  of  the  6f  a Demahd flr 
Reign  of  King  Edward  the  Sixth,  Rot.  355.   that  Lawrence  Kidwelly  brought  an  Action  of  Tenderof  a  Rent 
Trefpafs  againft  William  Brand  for  breaking  his  Clofe  at  Lomer,  in  the  County  of  Southampton,  «fa"pfa-|^rf 
13c.  and  the  Defendant  pleaded,  not  guilty,  &c.     And  it  was  found  by  Verdict  before  Juftices  the  Land,  outof 
oiNifiprius,  that  John  Salcot  Abbot  of  the  late  Monaftery  of  Hyde  near  Winchefler  in  the  faid  S^DyeX' 
County  of  Southampton  was  feized  of  and  in  the  Site  of  the  Manor  of  Lomer,   with  a  Grange  pi.  23- 
fituate  upon  the  faid  Site,  and  of  and  in  100  Acres  of  Land,  40  Acres  of  Pafture,  and  40  Acres  of 
Meadow  with  the  Appurtenances  in  Lomer  abovewritten,  (whereof  the  Place  where  the  Trefpafs 
is  fuppofed  to  be  done  is,  and  at  the  faid  Time  of  the  Trefpafs  fuppofed  to  be  done  was,  Par- 
cel) in  his  Demefn  as  of  Fee,  in  Right  of  the  faid  Monaftery,  and  being  fo  feized,  the  fame  Ab- 
bot and  Convent  by  their  Indenture  made  between  the  faid  Abbot  and  Convent  of  the  one  Part* 
and  John  Cropp,  Thomafin  his  Wife,  and  John  their  Son  of  the  other  Part,  (one  Part  whereof 
fealed  with  the  common  Seal  of  the  faid  Abbot  and  Convent,  bearing  Date  the  21ft  Day  of  Sep- 
tember, in  the  26th  Year  of  the  Reign  of  King  Henry  the  Eighth,  was  fhewn  in  Evidence)  leafed 
to  the   faid  John  Cropp,  and  Thomafin  his  Wife,  and  John  their  Son,  the  faid  Site  and  others 
the   Premifies,  to  have  and  to  hold  to  them  and  to  their  Affigns,  from  the  Feaft  of  St.  Michael 
next  enfuing  the  Date  of  the  faid  Indenture  until  the  End  of  twelve  Yeara  then  next  following ; 
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Paying  annually  during  the  faid  Term  to  the  faid  Abbot  and  Convent  and  their  Succeffors,  for 
the  faid  Site  and  others  the  Premiffes  at  Hyde  aforefaid,  4/.  8  s.  10  d.  at  the  Feafts  of  the  An- 
nunciation of  our  Lady,  and  St.  Michael,  by  equal  Portions.     And  if  it  fhould  happen  the  faid 
Rent  of  4  A  8  s.  10  d.  to  be  in  Arrear  and  not  paid  in  part  or  in  whole  by  the  Space  of  40  Days 
after  any  of  the  (aid  Feafts  on   which  it  ought  to  be  paid,  that  then  it  fhould  be  lawful  for  the 
faid  Abbot  and  his  Succeffors  into  the  faid  Site  and  others  the  PremifTes  whereof,  &c.  to  enter,  and 
them  to  refeize,  hold,  enjoy,  and  the  faid  John  Cropp,  Thomafin  his  Wife,  and  John  their  Son  from 
the  fame  totally  to  expel  1.     By  Force  whereof,  the  faid  John  Cropp,  and  Thomafin,  and  John  their 
Son  entered  into  the  Premiffes,  and  were   thereof  poffeffed.      And   they    found  further,  that 
the  Reverfion  of  the  Premiffes  came  to  the  King  by  the  Diffolution  of  the  Monaftery,  and  that 
the  King  granted  it  over  to  William  now  Earl  of  Wiltfhire,  and  to  his  Wife,  and  to  the  right 
Heirs  of  the  Earl,  who  granted  it  over  to  the  Wife  of  the  Plaintiff  for  her  Life,  csV.  and  they 
found  Attornment  accordingly.  .  They  found  alfo,  that  the  Leafe  came  from  the  faid  John  Croppy 
and  his  Wife,  and  their  Son  John  to  one  John  Fernhold,  and  from  the  faid  John  Fernhold  to  the 
Wife  of  the  Defendant.      And  they  found  further,  that  becaufe  44*.   $d.  of  the  faid  Rent  for 
one  half  Year  ending  at  the  Feaft  of  the  Annunciation  of  our  Lady,  in  the  third  Year  of  the  Reign 
of  the  King  that  now  is,  were  in  Arrear  to  the  Plaintiff  and  his   Wife  after  the  Attornment  made, 
and  before  the  Time  when,  csV.  and  by  the  Space  of  40  Days  next  after  the  faid  Feaft,  the  faid 
Plaintiff  before  the  Time  when,  &c.  that  is  to  fay,  the  fourth  Day  of  May,  in  the  third  Year 
of  the  Reign  of  the  King  that  now  is  (which  fourth  Day  was  the  laft  of  the  faid  forty  Days  next 
after  the  faid  Feaft  of  the  Annunciation  of  our  Lady)  fent  one  Walter  Thomas  his  Servant  to  the 
faid  Site  and  others  the  Premiffes  leafed  as  is  aforefaid,  whereof,  csV.  to  demand  the  faid  44  s. 
5  d.  and  therefore  the  faid  Waller  by  the  Command  of  the  faid  Plaintiff,  the  faid  fourth  Day  of 
May,  went  to  a  certain  Place  called  Lomer 's-Barns  Parcel  of  the  Premiffes  leafed  in  Manner  and 
Form  aforefaid,  and  he  was  and  tarried  in  the  faid  Place  called  Lomer' s- Barns  from  the  fifing  of 
the  Sun  on  the  fame  fourth  Day  until  the  fetting  of  the  fun  the  fame  Day,  to  demand  the  aforefaid 
44  s.  5  d.  of  the  aforefaid  Rent  in  Manner  and  Form  aforefaid  being  in  Arrear,  for  the  aforefaid 
Lawrence  his  Mafter,  and  to  the  Ufe  of  the  fame  Lawrence,   and  there  was  none  then  and  there  to 
render  or  pay  the  fame  44  s.  $d.     And  the  Jurors  aforefaid  alfo  fay,  that  the  aforefaid  Lawrence 
was  in  hit  proper  Perfon  the  aforejaid  fourth  Day  of  May,  in  the  third  Tear  aforefaid,   at  Hyde 
aforefaid  at  the   10th   Hour  before  Noon  of  the  fame  fourth  Day,  to  demand  the  aforefaid  44  J.  5  d. 
of  the  aforefaid  Rent  in   Form  aforefaid  being  in  Arrear.     And  then  the  aforefaid  Lawrence  at 
Hyde  aforefaid  requejled  one  Richard  Bothell  that  if  the  Rent  aforefaid  in  Form  aforefaid  being 
in   Arrear  foould  be  brought  to   Hyde  aforefaid,  that  then  the  fame  Richard  would  receive  the  fame 
Rent  for  the  fame  Lawrence,  which  faid  Richard  was  and  tarried  at  Hyde  aforefaid  from  that  tenth 
Hour  of  the  aforefaid  fourth  Day  of  May  until  the  fetting  of  the  Sun  the  fame  Day,  to  demand  the 
Rent  aforefaid  for  the   aforefaid  Lawrence,  and  to  his  Ufe  :  and  none  came  to  pay  the  fame  Rent. 
And  upon  this,  for  Default  of  Payment,    the  Plaintiff  in  Right  of  his  Wife  entered,  whereupon 
the  Defendant    re-entered,  and  committed   the  Trefpafs,  as  the  Plaintiff  hath  declared.     And 
upon  this  the  Jurors  pray  the  Difcretion  of  the  Juftices,  whether  the  Defendant  be  guilty  or  not. 
And  the  Juftices  had  Copies  of  the  VerdicT:  delivered  to  them,  and  the  Councel  for  the  Parties 
would  have  argued  the  Cafe,  if  the  Juftices  had  held  it  fo  doubtful  as  to  need  an  Argument.    But 
the  Juftices  well  advifed  themfelves,  and  at  laft  they  all  agreed  without  open  Argument  of  Coun- 
cel, and  by  good  Advice  they  adjudged,  that  the  Defendant  was  guilty  upon  the  Matter,  and 
they  awarded  that  the  Plaintiff  fhould  recover  10/.  for  his  Damages  affeffed  by  the  Court. 

Ex  quo.,  Letlor,  four  Things  are  to  be  noted.     The  firft  is,  that  although  the  Rent  was  not 
demanded  on  the  Day  it  was  firft  due,  that  is,  on  the  Day  of  the  Feaft  of  the  Annunciation  of  our 
Lady,  nor  the  Plaintiff  ready  the  fame  Day  on  the  Land,  nor  at  Hyde   to  receive  the  fame  Rent, 
yet  this  is  not  material,  nor  fhall  it  hurt  his  Entry,  but  he  may  well  enter,  for  Default  of  Pay- 
ment, the  laft  inftant  of  the  laft  of  the  40  Days.     a  So  that   the  fortieth  Day  only  is  material 
a  4  u.j.  Bro.  for  the  Leffor  to  demand  the  Rent,  and  the  not  being  ready  to  receive  the  Rent  the  firft  Day 
TencWi.B.N.  on  which  it  is  due   is  not  prejudicial  to  him  in  the  Reverfion,  nor  is  his  Attendance  on  that 
Litt§2ca.'a.(roftDay  any  thing  to  the  Purpofe.     The  fecond  Thing  to  be  noted  in  this  Judgment  is,  that  when 
172.  the  Rent  was  referved  to  be  paid  at  Hyde,   and  if  it  be  in  arrear  by  40  Days  that  then,  &c.  b  in 

b  4.  Lew.  1/9.  this  Cafe  the  Rent  fhall  be  paid  at  Hyde  the  laft  of  the  40  Days,  as  well  as  the  firft  day  on  which 
wing. Max.  rc-g.  jt  js  firf|-  due.  j?or  although  it  is  not  faid  by  exprefs  Words,  that  if  the  Rent  be  in  arrear  not 
52.pi.  10.  ^  a)_  Q^  ^  ^  gpace  0jr  4o  DayS5  ci?c.  yet  it  fhall  have  Relation  to  the  Place  which  is  firft 

named;  and  fo  the  Law  faith  that  the  Rent  fhall  be  paid  at  Hyde  the  laft  of  the  40  Days,  al- 
though it  is  not  fo  expreffed  in  plain  Words.     The  third  Thing  to  be  noted  in  this  Judgment  is, 
that  the  Plaintiff  might  enter  without  any  c  Demand  of  the  Rent,  for  Walter  Thomas's  being 
<=  s.  v.  Dy.  gs.  upon  the  Land  was  not  material,  inafmuch  as  he  did  not  demand  the  Rent  in  deed,  but  was  there 
P).  24.  i.Roi.  t0  demand  the  Rent  aforefaid,  and  it  does  not  appear  in  the  Record  that  he  did  demand  the  Rent 
1.  An4d.  afj'.1    aforefaid,  for  if  his  being  there  had  been  material,  he  ought  to  have  demanded  the  Rent,  although 
ow.  in.  scd    none  was  tnere  ready  to  pay  it,  and  then  inafmuch  as  he  did  not  demand  the  Rent  at  all,  his 
I "co.  73."a.KC    beino-  there  was  in  vain,  and  is  all  of  one  Effect  as  if  he  had  been  abfent ;  and  fo  the  Act  of  the 
Moor  59s.  pi.  f^  tf/-aiter  Thomas  fhall  not  give  Benefit  to  the  Plaintiff,  nor  fhall  aid  him  in  his  Entry,  but  the 
202'  a.  xjoncs  only  Caufe  for  which  the  Entry  was  good  and  congeable  was  becaufe  the  Defendant  did  not  of- 
33.  i.RoLAbr.  fer  tfe  p]aintifF  the  Rent  at  Hyde;  for  inafmuch  as  the  Rent  is  payable  there,  the  Plaintiff  is 
i.iiar.^Ai*'. 417.  not  bound  to  demand  it.     And  therefore  Mountague  Chief  Juflice  (as  I  heard,  for  I  was  abfent 
when  this  Matter  was  touched)  put  a  Difference  when  he  in  the  Reverfion  fhall  demand  the  Rent, 
and  when  the  Ltffee  ought  to  offer  it ;  as  if  a  Man  makes  a  Leafe  for  Life  or  Years,  render- 
ing 
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ing  Kent  at  fuch  a  Feaft,  and  if  it  be  in  arrear  that  he  fhall  enter,  there  the  Leffor  ought  to 
come  to  the  Land,  and  demand  the  Rent,  or  elfe  he  ffvdl  never  enter ;  for  the  Rent  is  only  pay- 
able upon  the  Land,  and  the  Land  is  the  Debtor,  for  in  Aflize  for  the  Rent  the  Land  fhall  be 
put  in  View,  and  he  fhall  diftrain  in  the  Land  for  the  Rent,  fo  that  the  Land  is  the  principal 
Debtor,  *  and  the  Perfon  of  the  Leffee  is  no  Debtor,  but  in  refpect  of  the  Land  ;  f  for  if  the  *  3.c0. 24.  a.  t>* 
Land  is  recovered  upon  eign  Title,  then  the  Perfon  fhall  be  difcharged  of  the  Rent  from  thence-  \0%'q°\H'1' 
forward  ;  fo  that  the  Lana  is  the  original  and  moft  effectual  Debtor ;   and  therefore  although  the  Co.  u«,  29'z.b. 
Leffee  be  abfent,  yet  the  Leffor  ought  to  demand  the  Rent  of  the  Land,  as  principal  Debtor,  and  J;  Roy;dIg*p9^ 
as  that  which  may  render  Diftrefs,  if  the  Rent  is  not  ready  upon  it;  and  if  he  does  not  make  aj6.pi.  15. 
Demand,   he  fhall  never  re-enter  for  Default  of  Payment,  although  the  Leffee  be  abfent.     a  But  a  seeante7o'<o, 
when  the  Rent  is  payable  in  another  Place  out  of  the  Land,  then  the  Leifor  is  not  driven  by  a"H  lhcs  B°oks 
the  Law  to  demand  the  Rent,  for  his  principal  Debtor  is  abfent,  that  is,  the  Land,  and  although 
the  Leffee  is  prefent,  that  is  not  material,  for  he  is  not  the  original  Debtor,  nor  hath  the  Leflbr 
any  Intereft  to  Demand  the  Rent  of  him,  but  the  Leffee  ought  to  offer  it  for  his  own  Indemni- 
ty, as  the  obligor  ought  upon  an  Obligation,  or  as   the  Grantor  of  an  Annuity  ought  to  offer 
the  Annuity  at  the  Day,   &c.  to  excufe  himfelfof  Damages.     So  ought  the  Defendant  here  to 
offer  the  Rent  for  his  own  Indemnity  to  fave  himfelf  from  the  Penalty  of  Forfeiture.     b  And  it 
cannot  properly  be  called  a  Rent  in  another  Place  out  of  the  Land,  but  rather  a  Sum  of  Money, b  c™t™±  Co. 
which  the  Leffee,  by  this  Agreement  of  Payment  out  of  the  Land,  ought  to  offer  to  the  Leffor,  loz^a.^."]^ 
fo  that  he  has  altered  the  Nature  of  it  as  to  this  Purpofe  by  his  own  Affent.     And  this  is  the  Abr- 459-  pJ-*« 
Diverfity  with  regard  to  the  Demand,  where  the  Rent  is  payable  upon  the  Land,  and  where  out  £.'415?  j3.  b«°' 
of  the  Land.      And  then  here,  inafmuch  as  the  Rent  was  payable  at  Hyde,  the  Plaintiff  may  Abr-  4'7- Hutt- 
enter  without  Demand.  II4' 

It  Jeems  from  hence,  that  if  one  grants  a  Rent- Seek  in  Fee  out  of  Land  in  one  County,  payable 

annually  fuch  a  Bay  and  Place  in  another  County,  and  the  Grantee  is  feized  of  the  Rent,  that  Nota  bme  by  the 
if  the  Grantee  comes  to  the  Place  appointed  for  the  Payment,  and  th§re  demands  the  Rent  upon  Re?otzei- 
the  Day  accordingly,  if  the  Rent  be  denied,  this  is  no  Dijfeizin  of  the  Rent,  as  it  fhould  be  in 
Cafe  of  a  Denial  upon  the  Land,  where  the  Rent  is  payable  upon  the  Land. 

The  fourth  Thing  to  be  noted  in  the  faid  Judgment  is,  that  although  the  Verdict  does  not 
find  that  Hyde  was  in  the  Hands  of  the  Plaintiff  or  Defendant  (for  which  Reafon  it  fhall  be  in- 
tended in  the  Hands  of  fome  Stranger,  as  in  rei  veritate  it  was,  c  yet  the  Defendant  ought  to 
come  to  it  to  pay  the  Rent,  and  the  Plaintiff  ought  to  come  there  to  receive  it.  ^u<ere  if  they 
mall  be  Trefpaffers  to  the  Stranger  by  coming  there  ?  And  it  feems  to  me  that  they  fhall  not,  for 
fince  the  Abbot  was  Owner  of  Hyde  at  the  Time  of  the  Leafe,  and  had  referved  the  Rent  to  be 
paid  there,  the  Leffee  fhould  not  be  a  Trefpaffer  to  the  Abbot  by  coming  there  to  pay  it,  for 
by  the  Refervation  of  the  Rent  at  Hyde  it  was  charged  with  this  Liberty,  and  the  Refervation  to 
be  paid  there  was  an  Affent  that  he  fhould  come  there,  fo  that  by  his  coming  there  he  fhould 
not  be  a  Trefpaffer.  d  As  if  A.  is  bound  to  B.  in  an  Obligation  of  20  /.  for  the  Payment  of  10  /. 
to  him  at  fuch  a  Day,  there  inafmuch  as  no  Place  is  expreffed  for  the  Payment,  A.  is  bound  to  d  Litt'  *-3-0' 
feek  B.  wherefoever  he  fhall  be.  And  if  B.  is  in  his  own  houfe,  and  A.  comes  to  him  there  =oo. 
and  tenders  the  Money,  he  fhall  not  be  a  Trefpaffer  by  coming  there  ;  but  if  he  had  been  in  the 
Houfe  of  another  Man,  there  he  fhould  be  a  Trefpaffer  to  that  Perfon,  if  he  had  a  Mind  to  take 
advantage  of  it,  but  he  fhould  not  be  a  Trefpaffer  to  the  Obligee  by  coming  into  his  own  Houfe 
as  is  aforefaid,  for  inafmuch  as  by  the  taking  of  the  Obligation  he  affented  that  A.  fhould  pay 
him  the  10/.  by  Neceffity  of  Reafon  he  ought  to  be  affenting  that  he  fhould  come  to  him  to  of- 
fer him  the  10/.  for  the  coming  to  his  Perfon  precedes  the  offer  ;  and  then  inafmuch  as  he  was 
affenting  that  he  fhould  pay  him  the  10  /.  and  therein  it  was  contained  that  he  was  affentino-  that 
he  fhould  come  to  him  for  that  Purpofe,  it  follows  ex  confequente  that  he  fhall  not  punifh  him  for 
doing  that,  to  which  he  himfelf  was  privy  and  affenting,  that  is,  for  his  coming  there,  and  then 
if  he  fhall  not  punifh  him  as  a  Trefpaffer  for  coming  to  the  Place  which  was  not  appointed  him 
by  the  Party  in  exprefs  Words,  a  multo  fortiore  the  Abbot  fhould  not  punifh  the  Leffee  here 
for  coming  to  Hyde,  which  was  appointed  by  exprefs  Words  for  the  Tender  of  the  Rent,  for  (as 
hath  been  faid)  the  Refervation  of  the  Rent  to  be  paid  there  is  an  Affent  that  he  fhall  come  there 
and  by  this  Affent  the  Pla  e  is  charged.  And  fo  the  Leffee  had  Title  and  intereft  in  the  Place 
as  to  his  Coming  there,  and  the  Place  was  charged  to  the  Leffee  with  this  Liberty,  and  the 
Leffee  had  Authority  and  Intereft  in  the  faid  Place  as  to  this  Purpofe,  and  this  by  the  Act  of 
thofe,  who  had  Authority  to  charge  the  faid  Place  at  that  Time,  that  is,  the  Abbot  and  Con- 
vent. And  then  if  the  Leffee  fhould  not  be  a  Trefpaffer  to  the  Abbot  by  his  coming  to  Hyde  to 
pay  the  Rent  there,,  no  more  fhould  he  be  to  the  King  when  Hyde  was  in  the  King's  Hands,  for 
the  Statute  of  Suppreffion  faves  the  Intereft  of  every  Stranger  •,  and  then  he  who  is  the  King's 
Patentee  of  Hyde  fhall  hold  it  charged  with  the  faid  Authority  and  Intereft.  And  therefore  the 
Defendant  might  come  there  to  pay  the  Rent  without  Offence  or  Trefpafs,  and  by  the  fame  Rea- 
fon it  feems  that  he  in  the  Reverfion,  viz,  the  Plaintiff  might  come  there  alfo  to  receive  the 
Rent  without  any  Offence  or  Trefpafs,  for  he  has  the  like  Authority,  Privilege  and  Intereft 
in  Hyde,  as  the  Leffee  hath. 

At  which  Day  here  comes  as  well  the  aforefaid  Lawrence  Kidwelly  as  the  aforefaid  William  Brand 
by  their  Attornies  aforefaid.     Whereupon  the  Premiffes  being  feen,    and  by  the  Juftices   here The  rdl  of  ** 
more  fully  underftood,  it  is  confidered  by  the  fame  Juftices  that  the  aforefaid  William  Brand  by  Rec°rd' 
reafon  of  the  Trefpafs  aforefaid  to  the  fame  Lawrence  in  Form  aforefaid  done  is  and  ou^ht  to  be 
adjudged  by  Law  guilty  of  that  Trefpafs.     Therefore  it  is  confidered,  that  the  aforefaid  Lawrence  Moment, 
recover  againft  the  aforefaid  William  Brand  his  Damages  aforefaid  to  10/.  by  the  Jury  aforefaid 
in  Form  aforefaid  affeffed.      And  that  the  aforefaid  William  Brand  be  taken,  £sjV. 

A  Re- 


72  Rofs  verjus  Pcpe.  in  Cancella. 


^  Report  of  a  "Judgment  given  in  the  Chancery,  by  deliberate  Advice,  upon  an  Argument 
in  Eafter  Term  in  the  fifth  Tear  of  the  Reign  of  King  Edward  the  Sixth,  in  a  Writ 
vf  Audita  Querela  brought  by  Robert  Rofs  of  Ingemanthorp  in  the  County  of  York 
Efquire  Plaintiff  againfi  Sir  Thomas  Pope  Knight  Defendant. 

where  Purchafs  yT  appears  amongft  the  Rolls  remaining  in  the  Court  of  Chancery  de  Termino  Anno 

chargeable  with  JL  regni  Regis  nunc,  that  the  faid  Rofs  entered  into  a  Recognizance  of  500  Marks  to  the  faid 
anREcoCniiancef  P°Pe->  anc*  one  R°^ert  Curfon  Efquire,  according  to  the  Form  of  the  Statute  of  23.  H.  8.  cap.  6. 
difcharge" '" "uL  And  afterwards  the  fame  Rofs  and  his  Wife  by  Fine  gave  to  the  faid  Conufees  the  fifth  Part  of 
pwids^tbe  Exe-  t^e  Manors  of  Burton,  Conftable,  and  other  Lands  in  the  faid  County  of  York  in  Fee.     After- 
whole,  wards  the  faid  Rope,    as  Survivor,  fued  Execution  of  the  faid  Recognizance  in  London  againft  the 
brintn  ■'of  an'  *"a*^  R°fs,  and  his  Body  was  taken,  and  the  faid  Rofs,  fuppofing  that  the  faid  Fine  of  the  Lands 
Audita  %uenia,  aforefaid  difcharged  the  faid  Recognizance,  fued  the  faid  Writ  of  Audita  *  Querela  comprehend- 
Ahr.%*.pttt.  *n§  tne  whole  Matter,  which  Writ  bore  Date  the  fecond  Day  of  November  lalt  paft,  and  was  re- 
there  mifprinted  turned  into  -f  Chancery  on  the  Otlave  of  St.  Hillary  laft  pafied,  at  which  Day  the  faid  Sir  Thomas 
f^ieeScri-vtx.v.R^  appeared:  And  upon  the  faid  Writ  and  Declaration  he  demurred  in  Judgment.     And  in 
Wright  a.  Bum.  this  prefent  Eofier  Term  4.  Edw.  6.  the  Matter  was  moved  and  touched  many  Times.     And  now 
the  Lord  Rich  Chancellor  of  England  fent  for  Portman  one  of  the  Juftices  of  the  King's  Bench, 
and  Hales  one  of  the' Juftices  of  the  Common  Bench,   to  have  their  Advice,  what  the  Common 
Law  was  in  this  Cafe.     For  he  ought  to  adjudge  in  this  Cafe  according  to  the  Courfe  of  the  Com- 
mon Law,  inafmuch  as  the  Matter  came  before  him  by  original  Writ  •,  but  upon  Matters  de- 
pending before  him  by  Bill  he  may  adjudge  according  to  Conlcience,  but  here  according  to  the 
Common  Law.     And  the  faid  Juftices  came  into  the  Chancery,  and  fat  there  with  the  Chancel- 
lor,  where  the  Matter  was  fpoke  to,  and  the  Opinion  of  the  Chancellor,  and  of  the  faid  Jufti- 
ces, and  of  the  whole  Court  of  Chancery  was,  that  the  Audita  Querela  did  not  lie,  becaule  the 
Land,  which  the  Conufees  took  from  the  Conufor  and  his  Wife  by  the  Fine,  was  not  the  Debtor, 
but  the  Body  of  the  Conufor  remained  Debtor,  and  the  Land  was  liable  only  in  refpect  that  it 
was  in  the  Hands  of  the  Conufor  at  the  Time  of  the  Recognizance  or  after.     But  the  Land 
Cro°£iir"  5°'b'  was  not  charged  with  the  Debt,  but  chargeable  at  the  Election  of  the  Conufees.     *  But  the  Per- 
Hob.  45.'      '  fon  was  charged,  and  in  refpect  of  the  Perfon  the  Land  was  chargeable,  and  the  Perfon  was  not 
chargeable  in  refpect  of  the  Land,    for  if  fo,  the  Recognizance  would  be  difcharged  by  the  tak- 
ing of  the  Land  by  the  Conufees :  As  if  there  be  Lord  and  Tenant,  now  the  Tenant  is  chargeable 
to  do  Fealty,  and  the  other  Services  to  the  Lord  in  refpect  of  the  Land,  but  if  he  infeoffs  the 
Lord  of  the  Land,  his  Perfon  fhall  be  difcharged,  for  his  Perfon  was  chargeable  in  refpect  of  the 
Land,  and  the  Services  were  ifluing  out  of  the  Land,  and  therefore  fhall  be  extinct  by  Unity  of 
PofTeffion.     But  here  the  Conufor  was  not  Debtor  in  refpect  of  the  Land,  for  if  he  had  aliened 
the  Land  to  another,    yet   he  lhould   remain  Debtor,  and  his  Body  and  Goods  mould  be 
taken,  for  he   was  not  chargeable  in  refpect  of  the  Land,  but  the  Land  was  chargeable  in 
refpect   of  him,  and   therefore   before   that  the  Land  is  charged    with  the  Debt,  his  Perfon 

*  36.  h.  s.Bro.  is  only  Debtor,  and  then  the  Execution  is  well  fued.  But  if  Execution  had  been  fued  of 
s^oLAkM^!  the  Body  and  of  the  Land,  and  afterwards  the  Conufor  had  b  infeoffed  the  Conufees  of  the  Land, 
pi.  7.  Heath's  or  nac[  c  furrendred  Parcel  of  the  Land,  or  the  Fee-Simple  of  Parcel  had  d  defcended  to  them, 
mm.'  i5.I-Ed.  4.  in  all  thefe  Cafes  the  Body  fhall  be  difcharged,  for  by  the  Execution  the  Land  was  de  faclo 
5.  °YBro-Stat- charged,  and  fo  became  Debtor,  and  by  the  Feoffment,  Surrender  or  Defcent  it  was  difcharged, 
a.Roi.Abr!477.  becaufe  the  Difcharge  of  Part  of  a  Thing  in  Execution  is  a  Difcharge  of  the  whole,  be  it  by 
y.  pi.  i.z.Leon.  ^ft  0f  tne  party}  or  by  Act  of  Law,  for  the  Duty  being  perfonal  and  entire,  the  Execution  for 
2  i.  Roi.  Abr.  it  is  entire  alfo.  But  here  inafmuch  as  the  Fine  of  the  Land  was  before  Execution,  it  cannot  be 
c77utt6'  o  a  difcharged  of  the  Execution,  for  the  Land  was  not  then  charged  in  Deed.  e  And  therefore  ic 
^'vent.1^'  was  faid,  that  in  25.  Afs.  where  the  Conufor  after  the  Recognizance  infeoffed  the  Conufee  of  the 

•  Thais'  1  Land,  who  re-infeoffed  the  Conufor,  who  infeoffed  a  Stranger,  there  it  is  adjudged  that  the 
ritz.  Execution"  Conufee  fhall  have  Execution  againft  the  Stranger,  for  the  Execution  was  not  difcharged  by  the 
MtKh.'i^b.  Poffeffion  of  the  Conufee  after  the  Recognizance  made,  caufd  quafupra.  f  But  if  the  Conufor 
Bendi.  103".  '  infeoff  the  Conufee  of  Parcel  of  the  Land,  and  a  Stranger  of  an  other  Part,  and  Referve  Part 
St3at.'Mer!h.B4T.  in  his  Hands,  now  the  Conufee  fhall  not  have  Execution  againft  the  Stranger.  For  by  the  fame 
b.  n.  c.  §  193.  Reafon  that  one  Feoffee  g  of  the  Conufor  (if  his  Land  only  is  put  in  Execution)  fhall  have  an 
».ykoKAbr!47o!  Audita  Querela  againft  all  the  other  Feoffees,  to  make  their  Land  alfo  to  be  put  in  Execution, 
pi.  8.  f.n.  b.  anc]  to  be  contributory  to  the  entire  Charge,  by  the  fame  Reafon  if  the  Conufee  himfelf  is  one 
104.  n.  1.  And.  ^  ^e  FeoffeeS)  his  entire  Execution  fhall  be  difcharged  for  the  Land  againft  the  other  Feoffees  of 
1 23.  h.  s.  Bro.  tne  Conufor,  for  he  fhall  not  be  contributory  for  a  perfonal  Thing  due  to  himfelf,  nor  may 
m!  9.^4. 4!b.  the  Duty  be  apportioned  or  divided,  but  all  fhall  be  extinct  againft  the  Feoffees,  but  yet  againft 
perGafccign.Bro.  tfe  h  conufor  the  Conufee  fhall  have  Execution  of  that  Parcel  which  remains  in  his  Hands.  For 
Ed. 3! fW ek-  although  each  Feoffee  fhall  have  an  Audita  Querela  againft  the  Conufor  to  make  him  contributory 
oition  127.F.N.  t0  thejr  Charge,  if  the  Execution  is  fued  againft  him  only,  '  yet  he  fhall  not  have  an  Audita 
Haies'V Notes"  Querela  againft  any  of  them  to  make  their  Land  contributory  to  the  Charge,  if  the  Land  left 
thereonjor.c.  j^  j^  Hands  is  only  put  in  Execution  for  the  Entirety,  for  the  Burthen  is  his  own,  and  he  only  is 
car£w Moor^^'.  Debtor,  as  is  fhewn  before.  And  then  if  the  Conufor  fhall  not  have  Remedy  for  Contribution 
l't  r'oL  aW.  againft  the  other  Feoffees,  by  the  fame  Reafon  he  fhall  not  difcharge  the  Execution  by  the  Pur- 
471'.  pi.  10.  '  chafe  of  the  Conufee,  for  the  Execution  of  the  Conufee  fhall  be  difcharged  in  confideration  that 
Sta"uttbMerch.  he  fhould  be  contributory  if  he  was  Feoffee  and  not  Conufee,  and  then  inafmuch  as  he  fhall  not 
m.  Pi.  10.  '  be  contributory  if  he  was  Feoffee  and  not  Conufee,  he  fhall  not  be  difcharged  being  Conufee,  quia 
Bn.Aud!o£«.ceJante  caufd  ceffabit  effeftus.  And  for  thefe  Caufes  the  Acceptance  of  the  Land  fhall  not  dif- 
*.  /»/«.' b.  n.'  charge  the  Execution  here.     Wherefore  Judgment  was  afterwards  given  that  the  Plaintiff  fhould 

'  *  7U  take  nothing  by  his  Writ. 

A  Re- 


The  Pleadings :  Wimbifh  verfus  Willoughby.  73 


A  Report  of  a  Writ  of  Affize,  and  of  the  Exceptions  taken  to  it,  and  of  certain  Arguments 
made  at  Serjeant's-Inn  in  Chancery-Lane  in  Trinity  Term,  in  the  fixth  Tear  of  the  Reign 
of  King  Edward  the  Sixth,  before  Henry  Bradfhaw  then  Lord  Chief  Baron  of  the  Exchequer, 
and  late  the  King's  Attorney,  and  Sir  Edmund  Marvin  Knight,  one  of  the  Juftices  of  the 
Kings  Bench,  Juflices  of  Affize  in  the  County  of  Lincoln  ,  which  Writ  of  Affize  was 
brought  by  Thomas  Wimbilh  and  Elizabeth  his  Wife  Plaintiffs,  againft  the  Lord  Wil- 
loughby and  others  Defendants. 

T^DWARD  the  Sixth  by  the  Grace  of  God  of  England,  France,  and  Ireland  King,  Defender  of  Jzhe'WritofAf* 
*"  the  Faith,  and  on  Earth  fupreme  Head  of  the  Church  of  England  and  Ireland,  To  his  Coro-Raft.  Entr,8j.a> 
ners  in  the  County  of  Lincoln  Greeting.  Thomas  Wimbijh  Efquire  and  Elizabeth  his  Wife  have 
complained  to  us,  that  William  Willoughby  Knight,  Lord  Willoughby  of  Parham,  Edward  Dimock 
Knight,  Elizabeth  Tailbois  Widow,  and  William  Tailbois  Clerk^  unjuftly  and  without  Judgment 
have  difleized  them  of  their  Freehold  in  Golthough,  within  30  Years  now  laft  pad  :  And  there- 
fore we  command  you,  that  if  the  aforefaid  Thomas  and  Elizabeth  his  Wife  fhall  make  you  fecure 
to  profecute  their  Claim,  that  then  you  caufe  the  faid  Tenement  to  be  refeized  of  the  Chatties, 
which  within  it  were  taken,  and  the  faid  Tenement  with  the  Chatties  to  be  in  Peace  until  a  cer- 
tain Day,  which  our  beloved  and  faithful  Edmund  Marvin  Knight,  and  Henry  Brad/haw  our  Attor- 
ney-General (hall  make  known  to  you  ;  and  in  the  mean  time  do  you  caufe.  12  free  and  legal  Meri 
of  that  Neighbourhood  to  view  the  faid  Tenement,  and  the  Names  of  them  to  be  impanneled  ;  and 
fummon  you  them  by  good  Summoners,  that  they  be  then  before  the  aforefaid  Edmund  and  Henry, 
and  thofe  whom  ihey  fhall  aflbciate  to  them*  at  a  certain  Place  which  the  fame  Edmund  and  Henry 
fhall  make  known  to  you,  ready  thereof  to  make  Recognition,  and  put  by  Sureties  and  fafe  Pled- 
ges the  aforefaid  William  Lord  Willoughby,  Edward,  Elizabeth  Tailbois,  and  William,  or  their 
Bailiff,  if  they  cannot  be  found,  that  they  be  then  there  to  hear  the  Recognition  ;  and  have  there 
the  Summoners,  the  Names  of  the  Pledges,  and  this  Writ.  Witnefs  ourfelf  at  Wejiminfter,  the  eighth 
Day  of  February  in  the  Jixth  Year  of  our  Reign.  Becaufe  Richard  Thymilby  Knight  now  Sheriff  of 
the  County  aforefaid  hath  taken  to  Wife  one  Catherine  (yet  alive)  the  Daughter  of  one  Robert  Tir- 
whit  Knight,  and  Maud  his  Wife,  Sifter  of  one  George  Tailbois  Knight,  Father  of  Gilbert  Tailbois 
Lord  Tailbois,  Father  of  the  aforefaid  Elizabeth  the  Wife  of  the  aforefaid  Thomas  :  And  becaufe 
Richard  Curfon,  one  of  the  Coroners  of  the  County  aforefaid,  is  Servant  of  the  aforefaid  William 
Lord  Willoughby,  let  Execution  of  that  Writ  be  done  by  the  reft  of  the  Coroners  of  the  County  a- 
forefaid  •,  fo  that  neither  the  aforefaid  Sheriff,  nor  the  aforefaid  Richard  Curfon  Coroner  do  in  any; 
wife  concern  themfelves  in  the  Execution  of  that  Writ.  Baron. 

For  40  s.  faid  in  the  Hamper \ 

Pledges  of  profecut!„g$^;e_ 

The  within  named  William  Willoughby  Knight,  Lord  Willoughby  of  Parham,  Edward  Dimock 
Knight,  Elizabeth  Tailbois  Widow,  and  William  Tailbois  Clerk  are  attached  by  one  Ox  of  the  Price 
of  5  s.  The  reft  of  the  Execution  of  that  Writ  appears  in  a  certain  Scedule  hereunto  annexed. 

r  Richard  Naler. 

Njohn  Capp. 
Coroners  of  the  Lord  the  King  in  the  County  within  named  <.  Thomas  Dunn. 


/John  Wilfon,  and 
C  Tohn 


John  Maire. 

Summoners  of  the  Jurors  aforefaid  <l>-  ,     JC 

J  £  Richard  Smart* 

f  William  Dent* 

Manucaptors  of  the   Summoners  of  the  Jurors   aforefaid,  J  John  Sent. 

and  of  each  of  them,  -,,-.-  ]  Philip  Mann* 

(.Nicholas  Fanh. 

And  the  aforefaid  William  Willoughby,  Edward  'Dimock,  Elizabeth,  and  William  tailbois  Clerk,  by  of  Demurrer  «pi 

Edmund  Stare/more  their  Attorney  come,  and  the  fame  Elizabeth  Tailbois  Widow  prays  *  Oyer  of on  Matter  appa- 

rhe  Writ  of  Affize  aforefaid,  and  aifo  of  the  Return  of  the  fame  Writ ;  fhe  alfo  prays  Oyer  of  the  and  in  its  Re- 

Letttrs  Patent  of  the  fame  Affize,  and  they  are  read  to  her  in   thefe  Words,  Edward  the  Sixth,  Dirn,1fbeeIThcc3o1' 

&c.   Which  being  read  and  heard,  the  fame  Elizabeth  Tailbois  Widow,  by  protefling  that  the  afore-  9.  §  1.  vin. 

faid  Richard  Thymilby  Knight  now  Sheriff  did  not  take  to  Wife  the  aforefaid  Catherine  Daughter  of  mnr'rerA^Lii 

the  aforefaid  Robtrt  Tirwhtt  and  Maud  his  Wife,  Sifter  of  the  aforefaid  George  Taibois,  Father  of    t 

the  aforefaid  Gilbert,  Father  of  the  aforefaid  Elizabeth  the  Wife  of  the  aforefaid  Thomas,  by  pro-  this  precedent, 

telling  alfo  that  the  aforefaid  Richard  Curfon  is  not,  nor  on  the  aforefaid  Day  of  obtaining  the  Writ  *hat^»ere  may 

of  Affize  aforefaid  was  the   Servant  of  the  aforefaid  William.  Willoughby,  .as  the  aforefaid  Thomas  Abatement  of 

and  Elizabeth  his  Wife  by  the  Writ  aforefaid   above   fuppofe,  for  Plea  the  fame  Elizabeth  faith,  ^^^Zft 

■f  that  the  aforefaid  Writ  of  Affize  in  Manner  and  Form  aforefaid  obtained,  and  alfo  the  Return  pearing  within 

thereof,  are  infuffkient  in  Law  to  compell  her  the  faid  Elizabeth  Tailbois  Widow  to  anfwer  to  the  *hority  ^Lobd-* 

Writ  aforefaid,   and  that  fhe  hath  no  Neceffity,  nor  is  by  the  Law  of  the  Land  bound  to  anfwer  tenanced  by 

the  faid  Writ  in  Manner  and  Form  aforefaid  obtained  ;  And  this  fhe  is  ready  to  verify;  where-  ^'capfofVu 

fore  fhe  prays  Judgment,  and  that  the  Writ  aforefaid  may  be  quafhed,  &c.  Ry-34»'  pi.  s1- 

.  Lutwy.1644.But 

of  late  Time  this  Doftnne  has  been  impugned,  for  Per  Hilt  C.J.  6.  Mod.  195.  there  can  be  no  fuch  Thing  as  a  Demurrer  in  Abatement :  And  in  the  Cafe  of  Docmannte 
11.  Da-vctiam,  the  Defendant  demurred  in  Abatement,  and  Plaintiff  joined  in  Bar,  and  Judgment  final  was  given  fcr  the  Plaintiff,  for  the  Court  faid  they  knew  not  what 
a  Demurrer  in  Abatement  was,  for  if  the  Caufe  be  apparent  to  the  Court,  they  would  abate  the  Writ  themfelves,  if  not,  it  ought  to  be  pleaded,  and  they  faid  they 
would  turn  all  fuch  Demurrers  into  Bars,  tho'  Eyre  quoted  this  Precedent  here  as  an  Authority  for  a  Demurrer  in  Abatement.  6.  Mod.  JqS.  S.  C  Salk-.  aoo 
S.  P.  G.  Hift,  ofC.  B.  2c8. 

U  Memorandum 
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Memorandum,  Walpole  and  Morgan  Apprentices  had  argued  before  1  came. 

The  C  AS  E. 

where  a  Writ        qj^  antj  Saunders  Serjeants  took  divers  Exceptions  in  Abatement  of  the  Writ.     Fir  ft  thev  ar- 

onginal  or  judi-  .  ,         _,T  ,,J     _      ,  .        _,  *  .,  _      .  „  .     .  / 

ciai (hall be di-  gued,  that  the  Writ  directed  to  the  Coroners  was  not  well  directed,  For  all  original  Writs  are 
ronersfwDe00"  awarded  out  °f  tne  Chancery  by  the  Chancellor,  who  is  thereunto  deputed  by  the  King,  and  the 
fauitin  the  she- Power,  which  the  Chancellor  hath  concerning  the  Writs  of  the  Common  Law,  is  certainly  defin- 
s ftc  T1  RoT'  ec*  anc*  exPreffe<^  by  the  Common  Law,  and  if  he  exceeds  his  Authority,  or  does  not  purfue  it  in 
Abr.  668.  pi.  4.  fuch  Order  as  the  Law  hath  appointed  him,  then  the  Party  by  Exception  fhall  abate  fuch  Writ. 
™e°p;  ^I'ep-j  And  here  the  Chancellor  ought  to  have  awarded  the  Writ  to  the  Sheriff,  who  is  the  Officer  a  to  ail 
»  p  t'ie  Courts  to  execute  the  Writs  of  the  Common  Law,  and  whom  the  Law  prefumes  to  be  indifferent 

Si.'pi.  if.Bro.  between  Party  and  Party.     And  if  he  is  not  (o,  but  makes  the  Jury  in  Affize  favourably  to  either 
jrFJnfch°i6      °^  ^e  Partles>  tne  other  may  abate  it  by  Exception,  and  then  the  Plaintiff  fhall  have  a  new  Writ 
a.  Finch.  237'.    awarded  by  the  Juftices  of  Affize  to  the  Coroners,  where  the  Default  in  the  Sheriff  is  firft  known 
to  the  Court,  and  of  Record.     But  the  Chancellor  has  no  Authority  to  take  Conufance  of  this, 
before  Exception  of  the  Party,  nor  may  he  change  the  Officer  to  execute  the  Writ,  for  if  he  might 
change  the  Officer,  by  the  fame  Reafon  he  might  change  the  Order  and  Form  of  the  Writ,  and  by 
the  fame  Reafon  alfo  he  might  take  away  the  Jurifdiction  of  the  Courts,  and  make  a  Thing,  which 
is  pleadable  in  one  Court,  to  be  pleaded  in  another  Court,  which  he  cannot  do.     And  therefore 
in  a  Writ  of  Right  if  the  Land  is  holden  of  a  Manor,  it  ought  to  be  directed  to  the  Lord  of  the 
Manor,  for  the  Land  ought  to  be  demanded  there,  and  the  Lord  of  the  Manor  ought  ro  have  the 
Fines,  Iffues,  Amercements,  and  other  Profits  arifing  by  Reafon  of  the  Plea.    And  therefore  if  the 
Lord  of  the  Manor  has  a-mind  that  the  Land  fhall  be  impleaded  in  the  King's  Court,  then  after 
this  is  certified  to  the  King  in  Chancery,  the  Demandant  fhall  have  a  Writ  of  Right  returnable  in 
>>  f.  n.  b.  2.  f.  the  Common  Bench,  which  fhall  have  this  Claufe  at  the  End  of  it,  b  §uia  B.  capitalis  Dominus  feodi 
Pod.  203.         iiliu'i  nobis  inde  remifit  curiam  fuam.     And  there  is  in  the  Regjfter  the  Form  of  the  Lord's  Certifi- 
cate, that  he  is  content  to  remit  his  Court.     And  this  is  grounded   upon  good  Reafon,  that  the 
Lord's  Affent  fhall  be  certified,  before  that  the  Chancellor  by  any  Writ  (hall  take  away  his  Court, 
and  his  Profits.     And  fo  in  a  Recordare  or  an  Accedas  ad  curiam  to  remove  a  Replevin  out  of  the 
bafe  Court  of  any  Lord,  there  is  the   Caufe  of  Removal  expreffed  in  the  Writ,  and  a!fo  there  is 
e  f.  n.b.  4.  a.  this  Claufe  in  the  Writ,  c  Fiat  executio  ifiius  brevis,  ft  can  fa  fit  vera,  aliter  non  ;  which  Claufe  is 
Poft.  208.         confonant  to  Reafon,  that  when  the  Party  complains  to  the  Chmcellor  that  the  Lord  of  the  Court 
favour?  the  other  Party,  or  that  he  cannot  have  Juftice  done  him  in  the  bafe  Court,  yet  inafrnucb. 
as  the  Lord  fhall  lofe  his  Court  and  his  Profits  arifing  from  this  Plea,  neither  the  Chancellor  nor 
the  King  fhall  believe  the  Complaint,  for  perhaps  the  Surmife  is  falfe,  and  therefore  the  Sheriff  is 
by  the  faid  Claufe  made  Judge  of  the  Matter.     Which  Cafes  argue  that  the  Chancellor  crbghlt' 
not  to  take  precife  Conufance  of  Surmifes,.  nor  ought  he  to  take  away  the  Jurifdiction  of  any 
Court,  nor  the  Profit  of  any  Perfon,  by  giving  Credit  to  fuch  Suggeftions.     With  Regard  to  the 
principal  Cafe  then,  no  more  than  the  Chancellor  may,  by  fuch  Surmifes,  take  away  the  Jurifdic- 
tion  of  Courts  of  other  Lords,  or  their  Profits  in  them,  no  more  may  he  take  away  the  Jurifdic- 
tion  of  the  Sheriff,  and  his  Fees  and  Profits,  which  arife  to  him  from  the  Execution  of  fuch  ori- 
ginal Writs.     But  judicial  Writs  may  be  directed  to  the  Coroners,  as  the  Venire  Facias  where  the 
i  p.  22.  Ed.  4.  Parties  are  at  Iffue,  d  but  there  upon   the  Surmife  of  the  Plaintiff  that  the  Sheriff  is  his  Coufin, 
3.  Pi.  11.  Fitz.   ancj  upon  Prayer  that  the  Ven  re  facias  may  be  directed  to  the  Coroners,  to  avoid  the  Delay  which 
EroSch°anenge  may  happen  by  the  Challenge  to  the  Array,  the  Defendant  (hall  be  examined  whether  it  be  true 
j8:.  p.  21.  Ed.  or  not    ancj  jf  -ne  confefs  jr    then  the  Venire  facias  fhall  be  awarded  to  the  Coroners,  for  then  it  ap- 
Bnan.  t.  9.     pears  to  the  Court,  by  the  Confeffion  of  the   Defendant,  that  the   Sheriff  is  not  indifferent  :  But 
Ed.  4  6.  Pi  2.  if  tne  Defendant  will  not  confefs  it,  but  deny  it,  then  the  Procefs  fhall  be  awarded  to  the  Sheriff, 
5.Br'o.chaiienge  becaufe  his  Authority  and  Profits  fhall  not  be  taken  away  without  certain  Caufe  appearing  to  the 
82.  vemre  fa-  Q>ui.t      <=  gut  if  the  Defendant  will  alledge  that    the  Sheriff  is  his  Coufin,  and   pray  the  Venire 

oas  21.  P.  20.  T.D  -    JT,     /..  -         - 

Ed.  4.  2.  Pi.  9.  facias  to  the  Coroners,  there  the  Plaintiff  (hall  not  be  examined  at  the  Prayer  of  the  Defendant, 
^g',^aHn|e  becaufe  Delays  are  for  the  Defendant's  Advantage  ;  and  fo  is  the  Diverfity.  Wh:refore  in  judi- 
a.  pi.  13.  Bro.  cial  Writs  at  the  Requeft  of  the  Plaintiff  it  fhall  be  done  ut  fupra :  But  in  original  Writs  there  is 
22.alH.n|c'o'. P-  nothing  but  the  Surmife  of  the  Plaintiff  only  without  any  Examination  or  Confeffion  of  the  De- 
ri. 17.  Bro.Pro-  fendant,  for  the  Defendant  has  no  Day  in  Court  before  the  Return  of  the  Writ,  to  which 
r-7- °.' riu\t.£i|  Surmife  of  the  Plaintiff  the  Chancellor  ought  not  to  give  Credit :  For  if  he  ought  to  give  Cre- 
Poit.  76.  dit  to  the  Surmife  of  the  Plaintiff,  that  the  Sheriff  is  his  Coufin,  by  the  fame  Reafon  he  ought  to 

give  Credit  to  him,  if  he  fays  that  the  Coroners  alfo  are  his  Coufins  ;  and  then  if  the  Chancellor 
Pi  z'rFitz.s'ul-  will  name  any  other  to  execute  the  Writ,  by  the  fame  Realbn  the  Chancellor  ought  to  give  Cre- 
geftion  8.  Bro.  jjt  t0  tne  Plaintiff  that  fuch  other  Perfon  alfo  is  his  Coufin,  if  he  will  furmife  the  fame  ;  and  by 
*w*fcL8-p.'*i.  this  Means  every  one  would  be  Coufin  to  the  Plaintiff,  or  would  have  fome  other  Fault  in  him, 
H-6-  5'-  pi- 17.  if  the  Plaintiff  had  a  mind  to  furmife  it,  and  he  would  be  fure  to  furmife  Default  in  all  other  Per- 
ftie othCTPai-ty  fons,  but  in  his  own  Confederates  or  Friends  :  And  thus  would  he  have  the  Writ  directed  to 
beins?«mined  wnat  Perfon  he  pleafe  !,  which  is  the  fame  in  Effect  as  if  the  Writ  was  directed  to  himfelf,  nay 
Surmife  of  the  much  worfe,  for  if  it  was  directed  to  himfelf,  the  Defendant  might  quafh  the  Array  for  the  Pre- 
1he/Cpr"t-av  °f  fumption  of  his  Partiality  in  his  own  Caufe,  but.it  would  be  hard  to  try  the  Favour  or  Partiality 
bat quare,  and  of  fuch  Perfon  as  the  Plaintiff  would  appoint,  for  he  would  appoint  fuch  a  one  as  would  be  par- 
ice  Bro.  Prcccir.  tj  j  .^j  favourable  in  Fact,  and  yet  his  Partiality  would  be  hard  and  difficult  to  be  tried,  and  fo 
a  ,i!T.iemiy,  °  the  Mifchief  would  be  very  great.  For  if  the  Plaintiff  would  furmife  that  the  Sheriff  is  his  Cou- 
AeCfeinbh"'11^0?  ancl  ^°  Pra7  the  Writ  of  Affize  to  the  Coroners,  where  in  rei  veritate  the  Sheriff  is  not  his 
here:  Coufin,  upon  which  the  Coroners  make  the  Panel,  the  Defendant   may  not   challenge  the  Array 

for  this  Caufe,  for  he  (hail  not  falfify  the  Surmife. upon  the  Challenge  to  the  Array  by  faying  that 

the 
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the  Sheriff  is  not  Coufin  to  the  Plaintiff.  For  if  the  Law  fhould  be  that  he  might  challenge  the 
Array  for  this  Caufe,  this  would  be  a  falfifying  of  the  Surmife,  which  fhall  never  be  anfwered 
nor  falfified  by  Law,  and  alfo  this  feems  Matter  of  Abatement  of  the  Writ,  which  he  hath  af- 
firmed before  to  be  good,  and  therefore  the  moft  proper  Time  to  find  Fault  with  the  Direction 
is  in  taking  Exception  to  ijt  in  Abatement  of  the  Writ,  and  if  upon  Exception  to  it  in  Abatement 
of  the  Writ,  the  Writ  fhould  not  abate,  then  would  it  be  a  great  Mifchief,  as  it  is  faid  before,  and 
no  Way  to  avoid  it ,  for  which  Reafons  it  feems  that  the  Writ  ought  to  abate.  And  if  the  Law 
was  that  the  Writ  might  be  directed  to  the  Coroners,  it  would  fometime  have  been  put  in  ufe,  for 
it  is  a  Matter  which  comes  often  in  Practice,  but  neither  in  the  Regijler,  nor  in  the  Book  of  Affizes* 
nor  in  any  other  Book  of  the  Law,  can  there  be  found  fuch  a  Writ  as  is  here  •,  wherefore  the  Writ 
ought  to  abate.  Another  Exception  they  took,  viz.  altho'  upon  the  Matter  the  Writ  might  be 
directed  to  the  Coroners,  yet  the  Writ,  as  it  is  Here,  is  not  good,  for  it  is  not  well  directed.  For 
it  is  directed  Coronatoribus  fuis  in  comitatu  Lincoln ;  and  it  is  not  de  comitalu  Lincoln :  In  which  Cafe 
if  there  were  ten  Coroners,  two  might  ferve  the  Writ,  and  fulfil  the  Words,  for  two  of  the  Co- 
roners are  Coroners  in  the  County,  but  Coroners  of  the  County  are  all  the  Coroners,  fo  that  Part 
of  the  Coroners  may  and  fhall  be  intended  Coroners  in  the  County,  and  not  0/the  County.  Where- 
fore inafmuch  as  the  Writ  carries  with  it  an  Intendment  to  be  directed  to  Part  of  them,  as  much 
as  to  all,  the  Direction  is  not  good.  And  alfo  if  there  was  a  Coroner  within  the  Franchife  of  the 
City  of  Lincoln  by  the  King's  Letters  Patent,  he  is  Coroner  in  the  County  of  Lincoln*  and  not  of 
the  County  of  Lincoln.  And  if  a  Man  be  bound  in  an  Obligation  to  pay  20  s.  fuch  a  Day  at  the 
City  of  Lincoln,  to  every  one  that  fhall  be  Coroner  in  the  County  of  Lincoln,  the  Obligor  is  bound 
to  pay  20  s  to  the  Coroner  of  the  Franchife  of  Lincoln,  and  to  the  Coroners  of  Cambridge  and 
York/hire,  if  they  are  there  at  the  Day  limited,  or  elfe  he  fhall  forfeit  the  Obligation  •,  for  the  Words 
{Coroners  in  the  County)  cannot  be  intended  Coroners  of  the  County.,  and  he  who  is  Coroner  of  the 
County  of  York,  if  he  be  in  the  County  of  Lincoln,  yet  is  he  then  Coroner  of  the  County  of  York, 
and  confeqi.ently  Coroner  in  the  County  of  Lincoln,  for  his  coming  into  the  County  of  Lincoln 
does  not  take  away  nor  deveft  him  of  his  Office  of  Coroner  of  the  County  of  York,  altho'  he  can» 
not  exercife  nor  execute  it  in  the  County  of  Lincoln.  And  if  a  Gentleman  of  the  County  of  York 
comes  into  the  County  o&JLincbln,  he  is  a  Gentleman  in  the  County  of  Lincoln,  for  Names  of  Of- 
fices or  Dignity  don't  leave  a  Man  by  his  going  from  one  Place  to  another,  nor  are  they  remov- 
ed by  the  Removal  of  the  Perfon.  So  here,  the  Writ  which  is  directed  Coronatoribus  in  comitatu 
Lincoln  has  no  certain  Intendment  to  be  directed  to  the  Coroners  of  the  County  of  Lincoln,  no 
more  than  if  the  Writ  was  directed  to  the  Sheriff  or  Bifhop  in  Lincoln,  it  could  not  be  intended  to 
be  directed  to  the  Sheriff  or  Bifhop  of  Lincoln,  nor  is  it  the  ufual  Direction.  For  which  Caufe  al- 
fo the  Writ  ought  to  abate.  Another  Exception  they  took,  which  was,  that  the  Writ,  at  the  Be- 
ginning, is  directed  Coronatoribus,  and  afterwards  at  the  End  of  the  Writ  Richard  Curjon  one  of  the 
Coroners  is  excepted,  ita  fe  nun  intromittat  in  the  Execution  of  the  Writ,  in  which  Cafe  there  is 
a  Repugnancy  in  the  Writ.  For  it  is  directed  Coronatoribus,  which  fhall  be  intended  all  the  Co- 
roners and  then  by  the  Exception  of  one  it  is  not  directed  to  all,  for  which  Reafon  it  is  repugnant ; 
av.d  alfo  it  might  happen  that  there  were  but  two  Coroners  in  the  whole  County,  in  which  Cafe 
this  Exception,  when  the  Truth  of  the  Matter  appears,  is  contrary  to  the  Premiffes :  For  the 
Writ  was  directed  to  the  Coroners,  which  is  to  two  at  leaft,  and  upon  the  Matter  it  is  bur.  di- 
rected to  one,  and  fo  the  Writ  ought  to  abate  for  the  Repugnancy.  And  altho'  the  Truth  be 
that  there  are  fix  Coroners  in  the  County  of  Lincoln  in  our  Cafe,  yet  this  does  not  alter  the  Mat- 
ter, for  the  Law  fees  before-hand  what  maybe,  and  will  prevent  it,  and  therefore  the  Chance 
that  there  may  be  fix  Coroners  will  not  txcufe  the  Negligence  of  the  Party,  if  fo  be  he  might 
have  purchafed  a  better  Writ,  as  in  Truth  he  might ;  for  inafmuch  as  he  takes  Conufance  of  one 
of  the  Coroners,  he  might  have  taken  Conufance  of  all,  and  have  had  the  Writ  directed  to  all 
the  other  Coroners,  naming  their  feveral  Names,  and  have  fhewn  the  Caufe  in  the  Writ  why 
Curfon  was  omitted,  and  if  it  had  been  lb,  then  no  Repugnancy  could  poffibly  have  been  objected. 
And  becaufe  he  might  have  had  the  Writ  directed  better,  fo  that  there  could  not  poffibly  be  any 
Defect  in  it,  and  the  Writ  is  not  directed  fo,  it  ought  for  this  Cauie  alfo  to  abate.  Another  Ex- 
ception they  took  was,  that  the  Caufe  why  the  Writ  was  directed  to  the  Coroners,  and  not  to  the 
Sheriff,  is  put  in  the  End  of  the  Writ,  viz.  the  Confanguinity  between  the  Wife  of  the  Sheriff,  and 
the  Wiie  of  the  Plaintiff,  and  the  Degrees  are  fhewn,  and  Maud  is  expreffed  to  be  Sifter  to  George 
Tailbois,  but  inafmuch  as  the  whole  Blood  is  not  fhewn,  it  may  be  tnat  fhe  is  Sifter  of  the  half 
Blood,  and  fo  it  fhall  be  intended.  For  every  Thing  that  is  fhewn  fhall  be  taken  moft  ftrongly  a-  ^ 
gainft  the  Perfon  that  fhews  it.  And  if  a  Challenge  had  been  taken,  it  fhould  not  have  been  a 
principal  Challenge  without  fhewing  the  whole  Blood,  for  without  that  the  Land  could  not  de- 
fcend  from  the  one  to  the  other,  and  for  the  fame  Reafon  the  Caufe  here  is  not  fuificient.  And 
for  thefe  four  Caufes  ihey  prayed  that  the  Writ  might  abate. 

On  the  contrary  it  was  argued  by  Dalifon  and  Gawdy  Serjeants  elect,  that  the  Writ  was  good  e-£  ' 
nough.     And  as  to  the  firft  txception,  viz.  that  the  Writ  might  not  be  directed  to  the  Coroners 
upon  the  Surmife  ;  they  faid,  it  ought  to  be  confidered  that  Affizes  are  ihe"moft  *  expf-dkious  Suits  in  *p0(t.  So.  \ 
the  Law,  as  the  Statute  oi  Weftminsler  2.  cap.  25.  recites,  which  fays,  Fon&fmwh  as  there  is  tiolVrit*'c°'  5°-  *-•  ' 
in  the  Chancery  zvhereby  Plaintiffs  can  have  fo  fpeedy  Remedy  as  by  a  Writ  of  Novel  Diffeiz/n,   &c.  1-5.^1.  ^  iyfo' 
And  then  inafmuch  as  this  is  fo  fpeedy  a  Suit,  the  Law  fhews  great  Favour  to  it,  as  well  as  to  alC1,12- 
Things  that  have  Speed  and  Expedition -in  them,  and  abhors  all  Delays  that  tend   to  retard   Af- 
fizes.    In  our  Cafe  therefore  ii  the  Law  fhould  be  that  the  Writ  of  Affize  ought  to   be  directed 
to  the  Sheriff,  where  he  is  Coufin  to  the  Plaintiff,  and   that  upon   the  Array  b»iftg  cha 'lenged  by 
the  Defendant  for  this  Caufe  and  quafhed,  a  new  Writ  fhould  be  awarded  to  tlu;  Coroners,  no;,e 

can 
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can  deny  but  that  this  would  be  a  great  Delay  to  the  Affize,  and  a  vain  and  frivolous  Circuit 
which  the  Law,  that  favours  Speed,  and  abhors  Delays,  will  never  encourage,  but  will  fufFer  the 
Writ  to  be  directed  to  the  Coroners  at  firft,  and  herein  no  Inconvenience  or  Mifchief  can  reafon- 
*  v;n.  Abr.  tit.  ably  be  objected,  for  if  the  Surmife  be  falfe,  the  Party  comes  to  no  Damage  hereby,  and  yet 
Traverfe  p.pi.8.  ne  may  noc  traverfe  ft,  *  for  Surmifes  fhall  never  be  travel  fed:     a  As  if  a  Writ  comes  to  receive  a 
*f.n.  B.25.  d.  Woman  in  the  Reverfion  upon  Default  of  Tenant  for  Life,  by  Attorney,  becaufe  fhe  is  grojfment 
enfeint,  this  Surmife  is  not  traverfable,  although  it  be  falfe  ;  fo  here,  for  it  comes  after  the  TesJe 
of  the  Writ,  and  fo  is  not  Part  of  the  Subftance  of  the   Writ,  and  therefore  without  Queftion, 
whether  the  Surmife  be  falfeor  true,  it  fhall  never  be  anfwered  by  Way  of  Challenge  to  the  Array, 
or  otherwife  :  Quodfuit  concejfum  by  all  thole  that  I  heard  argue  in  the  Cafe.     And  although  the 
Defendant  may  not  traverfe  the  Surmife,  it  is  not  prejudicial  to  him  if  the  Writ  be  directed  to  thofe 
who  are  indifferent,  and- if  it  is  not,  then  the  Defendant  may  challenge  the  Array  for  that  Caufe. 
And  as  to  what  has  been  faid,  that  there  may  be  Partiality,  and  yet  difficult  to  be  tried,  Sir,  how 
can  he  fay  the  Perfon  is  partial  or  favourable,  if  he  does  not  know  it  ?  and  if  he  does  know  it, 
he  can  try  it.     And  our  Law  fays  that  nothing  is  true  but  what  may   be  tri.d,  for  Truth  never 
wants  Trial.     So  the  Defendant  receives  no  Damage  hereby  ;  but  if  the  Plaintiff  mould  not  have 
the  Writ  directed  to  the  Coroners  upon  his  own  Surmife,  it  would  be  hurtful  to  him,  becaufe 
otherwife  the  Array  would  be  quafhed,  and  he  driven  to  a  new  Writ  to  make  a  new  Panel.  There- 
fore as  this  Writ  is,   there  is  no  Prejudice  to  either  Party,  but  Delays  are  greatly  avoided  by  it, 
which  is  a  Thing  the  Law  much  aims  at,  and  efpecially  in  Affizes :   And  fo  the  Plaintiff  has  Be- 
nefit hereby,  and  the  Defendant  has  no  Damage.     But  if  it  was  in  a  Precipe  quod  reddat,  let  the 
Demandant  make  what  Surmife  he  will,  yet  the  Writ  fhall  not  be  directed  to  the  Coroners  until 
the  Venire  facias :  and  when  the  Venire  facias  fhall  be  awarded  to  make  the  Panel,  then  upon  fuch 
«>  See  Ante  74.  Surmife  the  Defendant  b  fhall  be  examined,  and  if  he  cannot  deny  it,  the  Venire  facias  fhall  be  a- 
BookTtherccit-  warded  to  the  Coroners,  and  the  Defendant  fhall  not  afterwards  travefe  the  Surmife,  but  fhall  be 
eA-  bound  by  his  firft  Confeffion  and  Admittance.     But  in  our  Cafe  the  Panel  is  made  the  firft  Day, 

fo  that  the  fame  Reafon  which  fays  in  the  Precipe  quod  reddat  that  the  Demandant  ought  to  make 
the   Surmife    when  the  Writ  iffues  to   make  the  Panel,  viz.   the  Venire  facias,  the  fame  Reafon 
alfo  fays  in  our  Cafe,  that  the  Plaintiff  ought  to  make  the  Surmife  when  the  Writ  iffues  to  make 
the  Panel,  which  is,  at  the  Time  of  the  Writ  purchafed,  for  the  Writ  of  Affize  is  to  make  a 
Jury  the  firft  Day,  viz.  at  the  Day  of  the  Return.     And  fo  Reafon  itfelf  allows  this  Surmife,  as 
it  is  made  in  our  Cafe,  and  the  Direction  of  the  Writ  accordingly  to  be  good.     And  as  to  what 
has  been  faid,  that  the  Allowance  of  the  Surmife,  and  the  Direction  of  the  Writ  is  the  Act  of 
the  Chancellor,  it  is  not  fo,  for  it  is  the  Act  of  the  King,  and  the  Writ  is  made  in  his  Name,  and 
R«MdB.!'pi.i7.  his  Seal  is  put  to  it,  which  makes  it  his  own  Act.     c  For  if  the  King's  Seal  is  put  to  any  Patent 
'  or  Waiting  made  in  the  Name  of  the  King  without  Warrant,  this  is  Matter  of  Record  prefently, 
and  fhall  bind  the  King.     So  here  this  Writ  made  in  the  Name  of  the  King,  and  fealed  with  his 
Seal,  and  the  Allowance  of  the  Surmife  therein,  is  the  Deed  of  the  King,  and  not  of  the  Chancel- 
lor.    And  as  to  what  has  been  faid,  that  in  the  Writ  of  Right,  quando  capitalis  Dominus  remiftt  cu- 
riam, the  Affent  of  the  Lord  is  firft  known,  and  fo  in  the  Recordare  the  Claufe  is,  ficaufafit  Vera, 
ahter  non,  Sir,  this  is  founded  upon  good  Reafon,  but  is  not  like  our  Cafe.     For  there  it  is  Part 
of  the  Lord's  Inheritance  to  have  the  Plea  holden  in  his  Court,  and  to  have  the  Profits  and  Ca- 
fualties  arifing  thereupon,  which  it  is  not  reafonable  to  take  from  him  without  Caufe.     But  in 
our  Cafe  the  Sheriff  is  no  more  than  the  King's  Minifter  appointed  by  him,  and  he  has  not  any  Pro- 
fit, but  only  an  Allowance  for  his  Labour,  viz.  the  ufual  Fees  for  the  Execution  of  Writs,  and 
if  any  other  ferves  the  Writs,  the  Sheriff  lofes  nothing,  for  he  has  no  Labour  nor  Trouble.  And 
if  the  King  changes  his  Officer,  there  is  no  Wrong  done  to  the  Officer,  and  fo  this  cannot  be 
refembled  to  the  other  Cafes :  And  therefore  the  Writ  is  maintainable  notwkhftanding  the  faid  Ex- 
ception.    Then  as  to  the  other  Exception,  viz.  that  the  Writ  is  directed  Coronatoribus  in  comitatu 
*  s.  p.  Ace  4.  Lincoln,  Sir,  this  is  to  be  intended  d  Coronatoribus  de  comitatu  Lincoln.     For  it  is  to  be  confidered 
C°A4d'b"6      t'iat  r^e  Writ  was  direcled  to  the  Intent  to  be  executed,  and  that  duly,  which   could  not  be  but 
Godb.64,  65.    by  the  Coroners  of  the  County,  and   therefore  the  Intent,  which  the  King  had  in  the  Direction 
8^ini'88axr'ereg'  of  the  Writ,  fhall  be  taken  and  conftrued  the  beft  Way.     e  As  in  a  Precipe  quod  reddat  directed  to 
ioz.pl.  1*.  '   the  Sheriff  of  Middlefex,  the  Writ  is,  precipe  quod  reddat  20  Acres  in  D.  and  it  is  not  expreffed  in 
what  County  D.  is,  yet  the  Wric  is  good,  for  inafmuch  as  the  Writ  was  directed  with  an  Intent 
14.  b. It  Prifi't.  to  be  executed,  it  fhall  be  conftrued  that  D.  is  in  the  fame  County  of  which  he  is  Sheriff.     So 
Bro.  Lieu4i.     here  this  Word  (in  the  County)  fhall  be  intended  that  they  are  Coroners  of  the  County  ;  for  if  it 
be  well  confidered  that  the  King  directed  the  Writ,  and  fpoke  the  Words  in  it,  and  if  it  be  alfo 
confidered  that  the  Words  of  the  King  fhall  be  conftrued  moft  ftrongly  to  fulfil  his  Intent,  it  can- 
not be  otherwife  taken,  but  that  the  Writ  is  directed  to  the  Coroners  of  the  County,  and  not  to 
Lt!'Affizerl'c8. otner  Coroners,  viz.  fuch  as  are  in  the  County,  and  not  of  the  County  ;  for  that  would  have  been 
charge  33.  t.   too  hard  and   (trained  an  Expofition   even  if  any  other  than  the  King  had  fpoken  the  Words. 
pK '^dFitz.15*    And,  Sir,  this  Word  (in)  and  the  Word  (of)  have  many  Times  all  one  Conftruction  in  Law. 
charge  6. Bio. 3. f  And  therefore  in  41.  Afs.  it  is  taken  all  one  to  grant  a  Rent  in  manerio  de  I).  and  de  manerio  de  D. 
^AndHl'j.     And   fo  here  Coroners  in  the  County,  and  Coroners  of  the   County   may    be   taken  to  one  In- 
Godb.  65.         terlt,  in  confirming  this    Word    (in)    to   be   (of).     And   the  Order  in   the  Regifter  is,  that  the 
Writs,  which  are   directed   to  the  Sheriff,  fhall   be  to   the   Sheriff  of  the  County,  and  all  Writs 
«  Raft.  Bntr.     directed  to  Coroners  are  directed  to  the  Coroners  in  the  County.     As  an  Attachment   againft 
33*.  a.  b.         the  Sheriff   for  noc  returning   a  Replevin  is  directed   Coronatoribus  in  comitatu,   &c.     E  And   a 
h  Writ  to  certify  Outlawry  fhall  be  directed  Coronatoribus  in  comitatu,  as  you  may  fee  in  the  Book 

a.  *c.     '       of  Entries.     And  fo  all  other  like  Writs,  as  diem  clauftl  extremum,  "  which  is  EJckeatori  in  comitatu. 

4  And 
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And  he  that  finds  any  fault  with  this  Direction  argues  againft  the  Regifter,  which  is  the  Foun- *  ^I-Ed-4- 
dation  of  the  Law  in  thefe  Points,  and  alfo  againft  the  Ufage  of  the  Law,  which  has  been  'here- h.' 8.'  n.y'.'To. 
tofore.  For  which  Reafons  the  Writ  is  good,  notwithstanding  the  faid  Exception.  And  as  tb^Jr F£if"*f 
the  third  Exception,  viz.  that  the  Writ  is  directed  Coronatoribus,  and  afterwards  Curfm  is  ex- diLn'^.p.™" 
cepted,  Sir,  this  is  as  well  and  better  than  if  it  had  been  directed  to  the  five  Coroners,  omit-  ^-f^f^f^ 
tino-  Curfon,  for  upon  the  Matter  it  is  not  directed  to  any  more  than  the  five  Coroners,  and  the  iT.H.eff.h.Pc'r 
Exception  of  Curfm  out  of  the  general  Number  is  good.  *  And  therefore  a  Feoffment  to  A.  B.  ™v-  Br^  c™- 
his  Heirs  and  Affigns,  wit.h  provifo  that  he  fhall  not  alien  to  any  Perfon,  is  void ;  but  that  he  fhall  h.'7.  g.  a'.2jv 
not  alien  to  J.  S.  is  good,  for  upon  the  Matter  he  has  given  the  Land  to  him  and  all  his  Affigns,  ^fflf  *f\x 
except  J.  S.  And  fo  here,  Sir,  the  matter  is  directed  to  all  the  Coroners  but  Curfon.  And  to  &  stud.  Hb.'  i.' 
direct  any  Writ  to  the  Coroners,  naming  their  feveral  Names,  is  not  the  Courfe,  nor  has  it  been^p*4'29^,2° 
ever  feen,  fo  that  there  is  not  any  Contrariety  in  this  Matter  ;  wherefore  it  (hall  be  good.  And  §360, 36r.4.co. 
as  to  the  laft  Exception*  f  it  mail  be  intended  that  Maud  was  Sifter  to  George  of  the  whole  Blood,  J;  c0?f,°'b6,a' 
and  if  it  be  not  fo,  the  Defendant  ought  to  fhew  it,  but  without  it  be  fhewn  to  the  contrary  fhez.  Roi.  r.  203. 
fhall  be  prefumed  to  be  Sifter  of  the  whole  Blood,  and  in  thefe  laft  Exceptions  there  is  little  Weight.  Lb.'Vcomb. 
Wherefore  it  feemed  to  them  that  the  Writ  fhould  be  good,  notwithftanding  any  of  the  four  121.  i.Mod. 

_  .  l4l.4.Mod.2q;, 

Exceptions.  i.  Bac.  Abr. 

410.  Vin.  Abr. 
t  Kitch.  452.  Wing.  Max.  reg.  190.   pi.  14.  tit.  Condition  A ; 

a.  pi.  7. 

Wherefore  it  is  confidered  by  the  Court,  that  the  aforefaid  Elizabeth  anfwer  to  the  Writ  afore-  The  judgment. 
faid,  faving  always  to  herfelf  all  and  all  Manner  of  Advantages  appearing  in  the  Writ  aforefaid* 


Id  Report  of  a  Cafe  argued  in  the  Common  Bench  before  and  by  all  the  Jujlices  of  the 
fame  Bench,  in  Hillary  'Term,  in  the  fixth  and  feventh  Tears  of  the  Reign  of  King  Ed- 
ward the  Sixth,  in  an  Action  of  Debt  brought  by  William  Partridge  Plaintiff,  ivho 
fuedfor  himfelf  and  the  King,  againjl  John  Strange  and  John  Croker  Defendants.  And 
the  Record  is  entered  in  Trinity  Term  6.  Edvv.  6.  Rot.  522.  and  was  read  as  follows. 


JOHN  STRANGE  late  of  the  City  of  Oxford  in  the  County  of  Oxford  Gentleman,  and  gjj&m 
John  Croker  of  Hucknorton  in  the  County  of  Oxford  Efquire,  were  fummoned  to  anfwer 
as  well  *  the  Lord  the  King  as  William  Partridge  of  a  Plea,  that  they  render  to  them  80/.  which  *videwj, 
they  owe  the  fame  Lord  the  King  and  the  aforefaid  William,  and  unjuftly  detain  by  reafon  of  a  f1^  2,6"ai 
certain  Attempt  con.rary  to  the  Form  of  a  Statute  made  in  the  Parliament  of  the  Lord  Henry  the 
Eighth  late  King  of  England,  Father  of  the  Lord  the  King  now,  holden  at  Wejlminfter  in  the 
thirty-fecond  Year  of  his  Reign,  againft  thole,  who  fhall  bargain,  buy,  or  fell,  or  by  any  Ways 
or  Means  obtain,  get,  or  have  any  pretenced  Rights  or  Titles,  or  take  promife,  grant,  or  co- 
venant to  have  any  Right  or  Title,  of  any  Perfon  or  Perfons,  in  or  to  any  Manors,  Lands,  Te- 
nements, or  Hereditaments,  (except  fuch  Perfon  or  Perfons,  as  fhall  fo  bargain,  fell,  give,  grant, 
covenant,  or  promife  the  fame,  their  Anceftors,  or  they  by  whom  he  or  they  claim  the  fame, 
have  been  in  PofTeffion  of  the  fame,  or  of  the  Reverfion  or  Remainder  thereof,  or  taken  the  Rents 
or  Profits  thereof,  by  the  Space  of  one  whole  Year  next  before  the  faid  Bargain,  Covenant,  Grant, 
or  Promife  made)  upon  pain  that  he,  who  fhall  make  any  fuch  Bargain,  Sale,  Promife,  Cove- 
nant, or  Grant,  fhall  forfeit  the  whole  Value  of  the  Lands,  Tenements,  or  Hereditaments,  fo 
bargained,  fold,  promifed,  covenanted,  or  granted,  contrary  to  the  Form  of  the  Statute  afore- 
faid amongft  other  Things  made  and  provided,  &V.  And  whereupon  the  fame  William,  who 
profecutes  as  well  for  the  Lord  the  King  as  for  himfelf,  by  John  Stocks  his  Attorney  fays,  that 
whereas  by  the  aforefaid  Act  made  in  the  aforefaid  Parliament  of  the  aforefaid  late  King  holden 
at  Weftminfler  aforefaid  the  twenty- eighth  Day  of  April,  in  the  aforefaid  thirty  fecond  Year  of  his 
Reign,  amongft  other  Things  it  was  enacted  by  Authority  of  the  fame  Parliament,  that  no  Per- 
fon or  Perfons,,  of  what  Eftate,  Degree,  or  Condition  foever  he  or  they  be,  fhould  from  thence- 
forth bargain,  buy,  or  fell,  or  by  any  ways  or  means,  obtain,  get,  or  have  any  pretenced 
Rights  or  Titles,  or  take  Promife,  Grant,  or  Covenant,  to  have  any  Right  or  Title,  of  any 
Perfon  or  Perfons,  in  or  to  any  Manors,  Lands,  Tenements,  or  Hereditaments,  (except  fuch 
Perfon  or  Perfons,  who  fhould  fo  bargain,  fell,  give,  grant,  covenant,  or  promife  the  fame, 
their  Anceftors,  or  they  by  whom  he  or  they  claim  the  fame,  had  been  in  pofieffion  of  the  fame, 
or  of  the  Reverfion  or  Remainder  thereof,  or  taken  the  Rents  or  Profits  thereof,  by  the  Space  of 
one  whole  Year  next  before  the  faid  Bargain,  Covenant,  Grant  or  Promife  made)  upon  pain  that 
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he,  who  fhould  make  any  fuch  Bargain,  Sale,  Prorriife*  Covenant  or  Grant,   fhould  forfeit  the 
whole  Value  of  the   Lands,  Tenements,  or  Hereditaments  fo  bargained,  fold,  promifed,  cove- 
nanted, or  granted,  contrary  to  the  Form  of  the  fame  Act.     And  the  Buyer  or  Taker  thereof, 
knowing  the  fame,  fhould  forfeit  alfo  .the  Value  of  the  faid  Lands,  Tenements,  or  Heredita- 
ments, fo  by   him  bought  or  taken,  as  is  abovefaid;  whereof  one  half  of  the  faid  Forfeitures 
fhould  be  to  the  Lord  the  King,  and  the  other  half  to  the  Party  that  would  fue  for  the  fame  in 
any  of  the  King's  Courts  of  Record,  by  Action  of  Debt,  Bill,  Plaint,  or  Information,  in  which 
Action,  Bill,  Plaint,  or  Information  no  Effoign,  Protection,  Wager  of  Law,  nor  Injunction 
fhould  be  allowed,'  as  in  the  fame  Act  amongft  other  Things  is  more  fully  contained.     Never- 
thelefs  the  aforefaid  John  and  John  the  Statute  aforefaid  not  weighing,  after  the  making  of  the 
faid  Statute,  to  wit,  th^JxfbBay  of  July,  in  the  fourth  Year  of  the  Reign  of  the   faid  Lord 
the  King,  at  Minty  in  the  aforefaid  County  of  Gloucefter  bargained,  granted,  and  to  Farm  let  for 
a  Term  of  Years  to  one  Robert  Mill  and  Gabriel  Pledall  one  Meffuage  called  Gene'ts,   and  eleven 
Acres  of  Land  to  the  fame   Meffuage  belonging,  and  feven  Acres  and  three  Fardels  of  Land  in 
the  Field  of  Minty  aforefaid  with  the  Appurtenances  in  Minty  aforefaid  in  the  aforefaid  County  of 
Gloucefter,  of  the  Value  of  80/.  of  which  faid  Tenements  the  fame  John  and  John,  or  any  of  their 
Anceftors,  or  they  by  whom  the  fame  John  and  John  claim  the  fame  Tenements,  were  not  in 
poffeffion  of  the  fame,  nor  of  the  Reverfion  or  Remainder  thereof,  nor  took  the  Rents  or  Pro- 
fits thereof  by  the  Space  of  one  whole  Year  next  before  the  aforefaid  Bargain,  Grant,  and  De- 
mife  to  Farm  thereof  made,  by  which  Means  an  Action  hath  accrued  to  the  fame  Will  am  Part- 
ridge to  demand  and  have  of  the  aforefaid  John  and  John,  for  the  aforefaid  Lord   the  King  and 
himfelf   the  aforefaid  80/.  for  the  Value  of  the  Tenements  aforefaid  contrary  to  the  Form  of  the 
Statute  aforefaid  bargained,  granted,  and  to  Farm  let.     Neverthelefs  the  fame  John  and  John  al- 
though often  requefted  the  aforefaid  80  /.  to  the  faid  Lord  the  King  and  the  fame  William  have 
not  yet  rendered,  but  the  fame  to  them  to  render  have  hitherto  refufed,  and  yet  refufe :  where- 
fore the  fame  William   fays  that  he  is  damnified,  and  hath  Damage  to  the  Value  of  20  /.    And 
therefore  he  brings  Suit,  &c. 

And  the  aforefaid  John  and  John  by  Roland  Durant  their  Attorney  come  and  defend  the  Force 
and  Injury  when,  &V.  And  lay  that  the  Matter  in  the  Declaration  aforefaid  above  fpecified  is 
infufficient  in  Law  for  the  aforefaid  William  to  have  and  maintain  his  A£tion  aforefaid  againft  them 
the  faid  John  and  John,  and  that  they  have  no  Neceffity,  nor  are  by  the  Law  of  the  Land  bound 
to  anfwer  the  faid  Matter  in  manner  and  form  aforefaid  declared  :  and  this  they  are  ready  to 
verify  ;  wherefore  for  Want  of  fufficient  Matter  in  the  Declaration  aforefaid  fpecified,  the 
fame  John  and  John  pray  Judgment,  and  that  the  aforefaid  William  may  be  precluded  from  hav- 
ing his  Action  aforefaid  againft  them*  &c. 

And  the  aforefaid  William,  for  that  he  hath  above  declared  fufficient  Matter  in  Law  to  main- 
tain his  Action  aforefaid,  which  he  is  ready  to  verify,  which  faid  Matter  the  aforefaid  John  and 
John  do  not  deny*  nor  to  the  fame  in  any  wife  anfwer,  but  the  faid  Averment  wholly  refufe  to 
admit,  prays  Judgment  and  his  Debt  aforefaid  together  with  his  Damages  by  reafon  of  the  de-^ 
tainino-  the  faid  Debt  to  be  adjudged  to  him.  &V.  And  becaufe  the  Juftices  here  will  advife  of 
and  upon  the  Matter  in  the  Declaration  aforefaid  fpecified  before  they  give  Judgment  thereon,  Day 
is  given  to  the  Parties  aforefaid  here  until  the  Otlave  of  5/.  Michael,  to  hear  their  Judgment  there 
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on,  bedaufe  the  Juftices  here  thereof  not  yet,  &c. 

Memorandum,  All  the  Serjeants  at  the  Bar,  viz.  the  new  and  ancient  Serjeants  hdd  argued  in 
the  fame  Cafe  in  the  Term  of  St.  Michael  lafi  paft,  except  Morgan,  Whidon,  and  Saunders, 
who  now  argued ;  and  the  other  arguments  I  did  not  hear. 
Morgan  Serjeant  recited  the  Cafe  in  this  manner.  You  (my  Lords)  have  well  underftood  by 
v»6«  the  Record,  how  that  William  Partridge  has  fued  here  before  you,  for  himfelf  and  the  King,  an 
*r.  Ed-w.  6.  Action  of  Debt  againft  John  Strange  and  John  Croker,  and  demands  80/.  which  they  owe  to  the 
^"  ^sfawte^of  Kino-  and  himfelf°by  reafon  of  an  attempt  againft  the  Form  of  a  Statute  in  the  Parliament  of  the 
32.h.  8. fa/>.  9-  late^inc  Henry  the  Eighth  at  Weftminfter  in  the  32.  Year  of  his  reign  published  and  provided. 
TitiersXedthat  And  he  counts,  that  whereas  by  the  faid  Act  made  in  the  faid  Parliament  of  the  faid  late  King 
the  Defendants  golden  at  Weftminfter  the  faid  28th  Day  of  April,  in  the  faid  33d  Year  of  his  Reign,  amongft 
iMcShet  other  Things  it  was  enacted,  That  no  Perfon  or  Perfons,  of  what  Eftate,  Degree,  or  Condition 
they  nor  their  an- ^Qever  ^  or  ^ey  be,  fhould  from  thenceforth  bargain,  buy,  fell,  or  by  any  Ways  or  Means 
rettd?  nworr?ook  obtain,  get,  or  have  any  pretenced  Rights  or  Titles,  or  take  Promife*  Grant,  or  Covenant 
the  profits  by  the  tQ  j^yg  an,,  Right  of  Title,  of  any  Perfon  or  Perfons  in  or  to  any  Manors,  Lands,  Tenements, 
Hi  before  t  an"  or  Hereditaments,  (except  fuch  Perfon  or  Perfons,  as  fhould  fo  bargain,  fell,  give,  grant,  co- 
ffiffi  Jears  venant,  or  promife  the  fame,  their  Anceftors,  or  they  by  whom  he  or  they  claim  the  fame,  had 

iT'^aTLlfaV  a  sweater  Eftate-  that  the  Commencement  and  End  of  the  Leafe  needs  not  be  /hewn  by  the  Plaintiff;  that  it  is  not  neceffary  for|  the  Plaintiff 
to  recite  the  Statute,  but  yet  if  he  does  and  mifrecites  it,  as  in  the  Day  of  the  making  of  it,  the  Count  (hall  abate,  and  the  rmfreatal  of  it  (hall  not  be  aided  by  the 
Demurrer  Of  the  adverfe  Party:  that  the  Statute,  being  penal,  (hall  not  be  taken  by  Equity;  that  though  the  Statute  fpeaks  of  pretenced  R.ghts  or  Titles  in  the 
Number    yet  a  pretenced  Right  or  Title  in  the  fingular  Number  is  within  the  Statute ;  that  the  Plaintiff  ought  to  aver  it  to  be  a  pretenced  Right  or  Title  ; 


plural 


e" Plaintiff  decla.es  that  the  Defendant  bargained,  granted,  and  demifed  to  Far*,  the'e  three  Words   (hall  be  taken  in   Aggravation  ef  the  Qfcnce,  and 
fhUl  not  make  the  Count  double,  by  a  Juftices  againft  a.  S.  C.  Dyer  74-  P»-  *9-  vi"'  Abr>  »*  Maintenance  T.  pi.  »». 

been 
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been  in  pofieffion  of  the  fame,  or  of  the  Reverfion  or  Remainder  thereof*  or  had  taken  the 
Rents  or    Profits  thereof  by  the  Space  of  one  whole  Year  next  before  the  faid  Bargain,  Cove- 
nant, Grant,  or  Promife  made*)  upon  pain  that  he  who    fhall  make  any  fuch  Bargain,    Sale, 
Promife,  Covenant  or  Grant,  fhall  forfeit  the  whole  Value  of  the  Lands,  Tenements,    or  He- 
reditaments fo  bargained,  fold*   promifed,    covenanted,   or  granted  contrary  to  the  Form  of  the 
fame  Act  :  And  that  the  Buyer  or  Taker  thereof,    knowing  the  fame,   fhall  forfeit  alio  the  Value 
of  the  faid  Lands,  Tenements,  or  Hereditaments  fo  by  him  bought  or  taken,  as  is  aforefaid* 
one  Moiety  of  the  faid  Forfeitures  to  be  to  our  Lord  the  King,  and  the  other  Moiety  to  the  Party 
that  will  fue  for  the  fame  in  any  of  the  King's  Courts  of  Record,  by  Action   of  Debt,  Bill, 
Plaint,  or  Information,  in  which  no  Effoign,  Protection,    Wager  of   Law,  or  Injunftion  fhall  o^endi'/l's*? 
be  allowed,  as  in  the  faid  Act  amongft  other  Things  is  contained.     Notwithftanding  this,    the1-  Fref™-  *9- 
faid  Defendants,  fuch  a  Day,  after  the  faid  Aft,    had  bargained,  granted,  and  demifed  to  farm  wi2£  M«.9i. 
for   a  Term   of  Years,  to  Robert  Mill  and  Gabriel   Pledall,  one  Meffuage   called  Genetts,  and^-pJ-^-V"* 
eleven  Acres  of  Land  to  the  fame  Meffuage  belonging,   and   feven  Acres,  and  three  Fardels  of  ft  K'vide 
Land  in  Minty  in  the  faid  County  of  Gloucejter,  of  the  Value  of  80  /.  of  which  Lands  and  Te-  >nfra(s)-P°ft84 
nements  neither  the  Defendants  themfelves,  nor  any  of  their  Anceftors,  nor  they  by  whom  the  s!d  vide Z  And". 
Defendants  themfelves  claim  the  fame  Tenements,  were  in  poffeffion,   nor  of  the  Reverfion  or  y6i  s"  p-  held 
Remainder  thereof,  nor  took  the  Rents  or  Profits  of  the  fame  by  the  Space  of  one  whole  Year  thifo^nion'de- 
hext  before   the   faid  Bargain,  Grant,  and  Demife  thereof  made,  by  which  Means  an   Action nied  t0  be  Law* 
hath  accrued,  &c.   and  upon  this  Count  the  Defendants  have  demurred  in  Judgment.     And  it  For  the  Defen- 
feems  to   me  that  the  Count  is  inefficient,  for  it  is  both  too  abundant,  and  defective,  and  alfodants* 
wants   Form.     a  For  the  Statute  is  recited  to  be  made  the  28th  Day  of  April  in  the  £2d  Yearb 
of  the  Reign  of  King  Henry  the  Eighth,   where   in  ret  veritate  the  Statute  commenced  the  28th  affirmed0 to  be 
Day  of  April  in  the  3.1ft  Year  of  the  Reign  of  King  Henty  the  Eighth,  and  was  continued  by|00/pa^;fjf* 
Prorogation  until  the  32d  Year  of  the  Reign  of  the  faid  late  King,  and  then  the  Act  was  made,242'  "  '  "**' 
fo  that  there  was  no  Parliament  holden  the  28th  Day  of  April  in  the  32d  Year  of  that  Reign,  \™\\™rxz 
as  the  Plaintiff  has  rehearfed.     Then  he  has  grounded  his  Action  upon  a  Statute,  where  it  ap^Pariiarnent.  3.' 
pears  to  the  Court  there  is  no  fuch  Statute,  in  which  Cafe  for  his  Miftake  the  Count  fhall  abate  B™'  ^Mf0yT 'z6°' 
it.     b  As  if  a  Man  vouch  a  Record,  and  the  other  denies  it,  and  at  the  Day  he  brings  in  filch  *■'  Buiftfis^*" 
Record,  but  it  varies  in  the  Year  or  Term,  he  has  failed  of  his  Record,  for  there  is  no  fuch  Re-  fo^b  iinft'C°" 
cord,  the  Time  being  Part  of  the  Matter.     So  here  there  is  no  fuch  Statute  made  fuch  a  Day  as  4 ■  inft.'^;'334 
he  has  rehearfed;  But  it  feems  to  me  that  it  fhall  be  accounted  an  Act  from  the  laft  day  of  the  Par-  V.  Mo?  iS?6 
liament,  c  for  three  Things  are  neceffary  to  conftitute  it  an  Ad,  to  wit,  the  Affent  of  the  Lords,  d  P    •  !?  " 
of  the  Commons*  and  of  the  King,  and  one  or  two  of  them  without  the  third  don't  make  it  an  *s.a'.  &  jw; 
Aft.     For  although  the  Lords  and  Commons  agree  to  a  Thing,  yet  it  is  no  Aft  until  the  Kincr  fei'T^°t!;tioa 
hath  alfo  affented,  and  his  Affent  always  comes  after  their  Affent,  and  for  the  moft  part  it  Is  33-  h"™.3^. 
given  the  laft  Day  of  the  Parliament*  and  then  from  that  Day  forwards  it  is  an  Ad,  and  ntitESEJ1** 86* 
before  that  Day,  for  before  the  King's  Affent  it  is  like  an  Iffue  in  ventre  fa  mere,  which  is  not B-  n.  c.  |sj2g. 
a  perfect  Iffue  until  it  is  born,  fo  the  Statute  is  not  full  nor  perfect  until  the  King's   Affent  is?AndPl237* 
given  to  it,  and  from  the  Time  of  the  King's  Affent  it  is  accounted  in  Law  an  Act,  and  from  «ob  kWtfsi 
no  Time  before  ;  which  all  the  Serjeants  who  argued  after  him,  and  all  the  Juftices  denied.     d  For  w!  jonet24' % 
they  faid,  that  the  Affent  of  the  King,  and  of  the  Lords,  and  Commons  alfo  fhall  have  Rela-*,Inft-  *y  , 
tion  to  the  firft  Day  of  the  Parliament,  and  from  the  firft  Day  forwards  it  fhall  be  accounted  Ld,Raym'3^- 
in  Law  a  perfect  Act,  and  from  the  firft  Day  forwards  all  fhall  be  punifhed  for  an  Offence  doneo^'nii*228, 
againft  it  after  the  firft  Day,  except  a  certain  Time  is  appointed,  when  the  Act  fhall  firft  Cake *■ BiSft. '%*£ 
Effect.     c  But  Halts  Juftice  faid,  if  the  Parliament  has  divers  Prorogations*  and  in  the  fecond  t  o.  Bendi.  i?e 
or  third  Seffion  an  Act  is  made,  this  fhall  not  have  Relation  to  the  Day  of  the  Beginning  ofSeethePleadins* 
the  Parliament,  that  is,  to  the  firft  Day  of  the   firft  Seffion,  but  only   to  the  firft  Day  of  the^Vr^T*! 
fame  Seffion  in  which  it  is  made.     As  the  Parliament  of  27.  H.  8.  was  holden  upon  Proro-**-H,Hp-c* 
gation,  and  the  common  f  Pleading  of  a  Ufe  is,  viz.  that  the  Feoffees  were  feteed  to  the  Ufe  p? c,  ll^iwk' 
of  J.  S.  until  the  fourth  Day  of  February,  in  the  27th  Year  of  King  Henry  8.  at  which  Day 
he  was  feized  of  the  Demefn,  &c.     And  Mr.  Morgan  argued  further  and  faid,  that  for  the  Mif- ji,S8P"h'  n' 
take  of  the  Day  of  the  Act  the  Count  fhould  abate.     But  it  has  been  objected,  that  the  Statute  ,iame'nt  87'B.N^ 
is  general,  in  which  Cafe  it  is  not  neceffary  to  be  rehearfed,  but  the  Judges  ought  to  take  no-Aoi.V229"  Sty* 
tice  of  it  without  it's  being  recited,  and  then  the  Recital  of  it  is  Surplufage*  and  the  MifrecitalCro-  c!'i3'5°3, 
of  what  is  Surplufage  fhall  not  hurt  the  Party  •,  Sir,  I  agree  that  it  is  not  *  neceffary  to  recite  theig°sb'31Ba]Le°n' 
Statute,  no  more  than  it  is  neceffary  to  recite  the  Statute  of  Champerty,  or  Maintenance,  in  which  53- 174.  "i.sid! 
Cafes  it  is  fufficient  to  fay  contrary  to  the  Statute  in  fuch  Cafe  provided,  without  further  Recital  :GodbCart'  is°* 
But  yet  I  fay,  s  that  jf  he  recites  a  Statute  to  be  made  precifely  fuch  a  Day,  where  there  is  no1-  Finch  4'7?4  ' 
Statute  made  that  Day,  he  has  failed :  for  he  does  not  refer  the  Statute  to  the   Knowledge  of  Dof"^65" 
the  Judges,  as  he  would  have  dene,  if  he  had  faid,  contrary  to  the  Form  of  the  Statute  infuchTM™.p.c.%6i 
Cafe  provided,  in  which  Cafe,  if  he  had  faid  fo,  the  Law  would  refer  the  Matter  to  fuch  Statute ^"^h.hpc" 
as  was  moft  apt  for  it)  but  he  has  recited  an  Act,  and  does  not  intend  or  mean  any  other,  and*7*-TJ°n«49> 
if  there  is  none  fuch  as  he  has  recited*   then  he  has  grounded   his  Action  upon  that  which  is  vTn^Abr."3.0* 
not:  And  fo  the  Recital  of  the  Day*  which  is  fuperfiuous  and  Surplufage,  makes  the  MatterStatut-E-5-p'-3- 
faulty,  if  it  is  mifrecited.     h  As  if  one  brings  an  Action  of  Debt  by  the  Name  of  J.  S.  Parfon  of  PoH^pJcL 
D.  the  Defendant  faith,  nul  tiel  Ville  as  D.  this  fhall  be  a  good  Plea  in  Abatement  of  the  Writ,  Co"'ra  Touch' of 
and  yet  the  naming  him  Parfon  was  Surplufage.     Therefore  this  Surplufage  fhall  marr  the  Mat-  hTVin!^1"' 

ter.  ».  Finch.  &sv 
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ten     So  here  the  Recital  of  the  Day    of  the  Parliament,  which  is  mifrecited,  fhall  vitiate  the 
«P°t?on5'over-EX" Matter-     Ful'ther  k  reems  to  me>  a  th^t  the  Plaintiff  ought  to  have  recited  the  Number  and 
ruled  by  all  the  Certainty  of  the   Years,  for  it  is  to  be  confidered  that  the  Statute^    without  the  Leafe,  is  not 
Cw1rSeXCept    tne  Caufe  of  the  Action,  but  the  Leafe   and  the  Statute  together.     And  then  if  the  Leafe  is  one 
of  the  chief  Caufes  of  the  Actim,  the  Certainty  of  it  ought  to  be  fhewn.     And   as    o  what  is 
faid,  that  the  Plaintiff  is  a  Stranger  to  the  Leafe,  and  therefore  fhall  not  be  compelled  to  fhew 
it,  inafmuch  as  he  is  not  privy  to  it,   noi  can  have  knowledge  of  it,  Sir,    if  he  can  take  notice 
of  Part,  he  may   may  take  notice  of  the  whole,   and  how  in  Reafon  can  he  take  ad</antao-e  of  a 
Thing,    if  he  does  not  know  the  Thing  ?  Certainly  he  cannot,  and  if  he  knows  the  ThTno-    it 
is  reafonable  that  he  fhould  (hew  it  certainly.     And  this  is  not  like  the  Cafes  where  a  Manlfhall 
claim  by  a  Deed  to  which  he  is  a  Stranger,  without  fhewing  it.     For  although  he  mail  not  be 
compelled  to  fhew  the  Deed,   becaufe  it  belongs  to  another,  yet  he  ought  to  take  certain  notice 
of  the  Contents  of  it.     So  here  he  ought  to  take  notice  of  the-Certainty  of  the  Leafe     that  is 
of   the  Time  of  the  Commencement  and  End  of  it,  and   the  Number  of  the  Years    and   fince 
J/an^j^this  is  not  fhewn,  the  Count  is  bad.     Then  as  to  the  Matter,  it  feems  tome,  b  that  this  Leafe 
tjces.  is  out  of  the  Danger  of  the  Statute.     For  it  is  to  be  noted,  that  the  Statute  here  is  penal    be- 

caufe it  gives  a  greater  Punifhment  for  the  Offence  than  the  Law  gave  before.  And  then  if  the 
Leafe  is  not  within  the  Word;  of  the  Statute,  it  is  out  of  the  Danger  of  the  Statute.  And  in 
feems  to  me  to  be  out  of  the  Words  and  Intent  of  the  Statute  alfo,  for  the  Statute  has  three 
Branches;  the  firft  is,  that  none  Jhail  bargain,  buy,  or  fell  pretenced  Rights  or  Titles  of  any  Per  [on 
cr  Perfons ;  the  fecond  is,  concerning  the  obtaining  or  taking  fuch  Rights  or  Titles  of  any  Per f on 
or  Perfons;  the  third  is,  concerning  the  taking  of  a  Promfe  of  any  Ri'ht  or  Title  of  any  Perfonor 
Perfons  ;  but  in  what  is  it  ?  Sir,  it  is,  in  or  to  any  Manors,  Lands,  Tenements,  or  UeredHaments 
fo  that  thefe  Words,  Manors,  Lands,  Tenements,  or  Hereditaments,  are  referred  to  each  of  the 
three  Sentences.  Then  the  Statute  is,  that  none  fhall  bargain,  or  buy  any  pretenced  Rights  or 
Titles,  in  any  Manors,  Lands,  Tenements,  or  Hereditaments.  And  what  is  the  Senfe  thereof  ? 
Sir,  I  fay  that  the  Meaning  of  it  is,  that  he  fhall  not  bargain  or  buy  all  the  Ri&ht  or  Title  of 
any  Perfon.  For  if  he  has  bargained  or  bought  no  more  than  an  Eftate  for  Years,  then  he  has 
not  his  Right  or  Title,  but  part  of  it  only  ;  for  the  Leffor  himfelf  has  the  Right  of  the  Freehold 
or  Inheritance  after  the  Leafe  for  Years  made.  And.  Sir,  it  fhali  be  intended  that  the  Lef* 
fors  here  had  a  greater  Eftate  than  for  Years,  and  it  cannot  be  intended  that  they  had  a  lefTer 
Eftate  than  a  Fee.  For.  it  can  never  be  taken  that  the  Leffors  had  a  particular  Eftate  becaufe 
the  Commencement  of  it  is  not  fhewn.  And  then  if  the  whole  is  not  granted,  ergo  his  Rieht 
or  Title  is  not  granted.  And  therefore  the  Statute  of  i.  H.  5.  cap.  3.  reciting,  that  whereas  tome. 
Perfons  have  forged  falfe  Deeds  to  change  the  Lands  of  the  good  Men  of  the  Country,  and  to  deftrcv 
and  trcuble  the  Poffeffions  and  Tides  of 'the  Liege  Subjetls  of 'our  Lord  the  King,  &c.  provides  and 
ordains  that  the  Party  grieved  thereby  fhall  have  his  Suit  in  fuch  Cafe  :  And  there  I  apprehend 
*  vin.  Abr.  tit.  the  Law  to  be,  c  that  if  a  Man  forge  and  publifh  a  falfe  Deed  of  a  Leafe  for  Years'  a  Writ 
*n0rMargA'sed'of  Forger  of  falfe  Deeds  does  not  lie  thereupon  ;  for  when  the  Statute  faith,  to  change  the  Lands 
*ide  M-  9- Ed-  4-  and  to  trouble  the   P-ffeffion  and  Title,  this  cannot  be  intended  of  an  Eiiate  for  Yeir<s    fn  rhat-  I 

•37.  b.  Per  Mode.  r     r        _-  .•"..,,..  ...  t~<    r  *.-  '    iu   L11<*<-  a, 

iiro.  Forger.  1  s.  Leafe  for  Years  is  not  included  in  it;  no  more  is  it  in  our  Cafe.     And  io  the  Statute  of  Weft- 
minfter.  1.  cap.  25.  ordains,  that  no  officer  of  the  King,  by  themfelves  nor  by  other,  fhall  maintain 
g  Pleas,  Suits,  or  Matters  hanging  in  the  King's  Courts  for  Lands,   Tenements,  or  other  Things    &c. 

'ao.9'  d  which  Words,  (other  Things)  include  Leafes  for  Years,  but  if  there  had  been  only  the^Words 
(Lands  and  Tenements)  Leafes  for  Years  had  not  been  included  in  them,  which  the  Makers  of 
the  Statute  well  perceived,  and  therefore  they  put  in  the  faid  Words  (other  Things.)  And  fo 
the  Statute  of  Weftminfler  2.  cap.  49.  ordains,  that  none  fhall  receive  Lands  or  Tenements  in  Fee 
by  Gift,  nor  by  Purchafe,  nor  to  Farm,  nor  to  Champerty,  nor  otherwife,  &c.  And  there  it  is 
to  be  noted,  that  if  the  Statute  had  faid,  none  fhall  receive  Lands  or  Tenements  only,  then  a  Re- 
ceit  of  a  Leafe  for  Years  had  not  been  prohibited  by  thofe  Words,  and  therefore  was  it  put  in 
(in  Fee,  nor  to  Farm)  for  if  a  Term  had  been  prohibited  by  the  firft  Words,  then  the  Words 
(to  Farm)  would  have  been  put  in  the  Statute  in  vain,  which  is  never  to  be  intended.  Which 
Statutes  argue  in  our  Cafe  that  the  Prohibition  of  our  Statute  againft  bargaining  and  buyino- 
&c.  of  Manors,  Lands,  Tenements,  or  Hereditaments,  does  not  extend  to  a  Term.  And  fo? 
another  Caufe  we  ought  to  conftrue  the  Statute  not  to  extend  to  a  Term,  for  the  Penalty  is  to 
forfeit  the  whole  Value  of  the  Lands,  Tenements,  or  Hereditaments.  And  inafmuch  as  it  is  fo 
it  cannot  be  taken  to  be  the  Intention  of  the  Legiflature,  that  he  fhould  forfeit  the  whole 
"Value  of  the  Inheritance  for  a  Leafe  for  Years  but  that  he  fhall  forfeit  the  whole  Value 
■where  the  whole  Eftate  is  fold  or  bought.  For  to  fay  that  he  fhall  forfeit  as  much  for 
taking  of  a  Leafe,  as  he  fhall  forfeit  for  taking  the  whole  Inheritance,  is  an  Inequality  of  punifh- 
ment, and  inconfiftent  with  the  Difcretion  of  thofe  who  were  affembled  in  that  Parliament. 
"Wherefore  it  feems  to  me,  that  upon  the  whole  Matter  this  Cafe  is  out  of  the  Danger  of  the 
Statute.  Further  it  feems  to  me,  that  if  a  Leafe  for  Years  be  within  the  Danger  of  the  Sta- 
/£iV i  Fper tute'  ?et  ic  ought  °  to  be  averred  that  it  was  a  pretenced  Right  or  Title,  fo?  every  Eftate, 
MtmfagJc.  }.  which  is  within  the  Words  of  the  Statute,  is  not  within  the  Danger  of  it.  And  therefore  if 
ptaln°"tr"  a  Man  dies  feized  in  Fee  of  certain  Land,  and  a  Stranger  abates,  to  whom  the  Heir  releafes, 
and  afterwards  the  Heir,  notwithftanding  his  Releafe,  claiming  the  Land  by  Defcent  makes  a 
Leafe  for  Years  to  a  Stranger,  now  this  Leafe  (admitting  chat  a  Leafe  for  Years  is  within 
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is  within  the  Penalty  of  the  Statute)  ir,  within  the  Words  of  the  Statute,  becaufe  his  Anceftor,  by 
whom  he  claims,  was  in  Poffeffion  for  a  whole  Year,  and  fo  out  of  the  Penalty  of  the  Statute  by 
the  very  Words.  But  if  it  was  averred  to  be  a  pretenced  Right,  then  this  Averment  would  help 
the  Matter,  and  brino-  it  within  the  Penalty  of  the  Statute,  as  in  rei  vs/itate  it  is,  and  fo  the  A- 
verment  and  not  the  Words  makes  the  whole  Matter.  So  it  feems  here  that  it  ought  to  besaver- 
red  a  pretenced  Right  or  Title,  wherefore  in  this  Point  the  Declaration  is  defective.  And  thus 
it  is  too  abundant,  as  well  as  defective,  as  is  fhewn  before,  and  the  Med  urn  is  the  Perfection  which 
is  here  wanting-,  for  which  Reafon  the  Declaration  is  not  good,  and  io  the  Plaintiff  ought  to  be 

barred. 

IVhidon  to  the  contrary.     And  as  to  the  firft  Point,  it  is  to  be  confidcred,  that  the  Statute  here;?  «^fert^ 
is  o-enera4,  as  is  the  Statute  of  27.  H.  8.  concerning  the  Conveyance  of  the  Poffeffion  to  Ufes,  andPlainliff- 
needs  not  be  recited,  for  without  Recital  the  Party  (hall  take  Advantage  of  it ;  as  if  the  Tenant  H 

vouch  out  of  the  Line,  the  Demandant  ihall  demur  without  reciting  the  Statute  of  fVtftmmfter  1.  b.Fit5z.  aS' 
cap.  39.  made  thereupon.     So  it  is  a  good  Counterplea  to  fay,  that  he  who  vouched  was  the  firft g^'J^?* 
that  abated,  without  reciting  the  faid  Statute  of  Weftminfier  r.    And  Executors  of  Executors  mall  TheoLiHg.'ub.' 
have  an  Action  of  Account  without  reciting  the  Statute  of  25.  Ed.  3.  cap.  5.  made  thereupon.     For  ^"^f  §IZ' 
thefe  Statutes  are  general,  and  the  Judges  are  bound  to  take  Notice  of  them.     a  And  fo  the  Book  is 
in  $.H.  7.  that  an  information  upon  the  Statute  of  Liveries  is  good,  without  reciting  the  Statute  caufd  b  6.  Mod.  41. 
quafupra.     So  this  Statute  in  our  Cafe  needs  not  be  recited,  nor  was  it  requifke  to  fhew  the  Day  ?i,^d;.3«yi. 
of  the  making  of  it.     b  And  then  the  Mifrecital  of  that  which  is  Surplufage  (hall  not  vitiate  the  Ante  30. 32. 
Matter.     As  if  one  as  Executor  brings  an  Action  of  Debt  upon  a  Contract  made  to  him,  he  (hall   °  '  5°3' 
not  fhew  the  Teftament,  for  the  naming  himfclf  Executor  is  Surplufage.     c  So  in  Detinue  againft  e  M  2I  H  6u 
two  as  Executors,  they  (hall  not  plead  that  another  is  Co-Executor  with  them,  for  they  are  not  a.  per  Newton. 
charged  as  Executors,  but  the  Detinue  is  the  Caufe  of  the  Action,  and  the  naming  them  Executors 
is  Surplufage.     d  So  if  one  by  Deed  by  the  Name  of  A.  B.  Heir  to  J.  S.  makes  a  Feoffment,  at  Jp.33.  H.6.19. 
another  Time  he  (hall  fay  that  he  is  not  his  Heir,  and  (hall  not  be  eftopped,  for  the  naming  him- h- V Dar>bs. 
felf  Heir  was  not  material.     So  the  Recitai  of  the  Day  of  the  Statute  here  is  not  material,  and 
therefore  the  Mifrecital  fhall  not  hurt  the  Plaintiff.     Then  as  to  another  Exception,  which  was  e  Poft.  g7.  per 
laft  moved,  viz.  that  he  ought  to  have  averred  the  Title  or  Right  to  be  pretenced,  Sir,  this  is^^J™?* 
e  not  neceffary.     f  For  the, Statute  declares  and  intends  the  Title  to  be  pretenced,  if  neither  he,  nor  89" per  MouJi- 
his  Anceftors,  nor  they  by  whom  they  claim,  have  been  in  Poffeffion  thereof,  or  of  the  Reverfion^0,  J- 
or  Remainder  thereof,  nor  taken  the  Rents  and  Profits  thereof  for  one  whole  Year  next  before  the  f  wing.  Max< 
Bargain,  l£c.     And  therefore  a  Man  (hall  not  aver  that  which  is  apparent  by  the  Statute.     *As^»s*.pi.»j. 
•where  it  is  prohibited  that  none  (hall  alien  in  Mortmain,  if  the  Lord  (hews  that  he  entered  into   °uldft>' I0t' 
the  Land  within  the  Year,  becaufe  his  Tenant  alien'd  in  Fee  to  Dean  and  Chapter,  he  (hall  notgvin  Abr  tk> 
aver  that  this  is  Mortmain,  becaufe  upon  the  Matter  it  appears  to  be  fo.     h  So  here,  inafmuch  as  Averment  b. 
in  the  Count  it  is  declared  that  neither  the  Defendants,  nor  any  of  their  Anceftors,  nor  they,  byp1,23- 
whom  the  Defendants  claimed,  were  in  Poffeffion,  Reverfion,  or  Remainder  thereof,  nor  took  h  Poft  %i 
the  Profits  by  the  Space  of  one  whole  Year  before  the  Leafe,  it  appears  to  be  pretenced,  and  cmk  j.'vL  * 
that  in  the  true  Meaning  of  the  Word,  as  the  Statute  has  eonftrued  and  taken  it :  and  then  an  A-  £&£$££ 
verment  of  that  which  is  apparent  is  not  neceffary,  and  fo  the  Count  is  good  notwithltanding  this 
Exception.     And  as  to  the  other  Exception,  viz.  that  the  Certainty  of  the  Term  ought  to  be  l  Ante  65-  00 
(hewn,  Sir,  this  is  not  neceffary,  for  the  Term  is  only  a  Conveyance  to  the  Sum  which  he  demands,  therec!tfd°°ks 
and  thofe  Things  which  are  only  ;  Conveyance  need  not  be  fo  certainly  recited  as  that  which  is 
Matter  of  Subftance.     k  And  therefore  in  a  Decks  tantum  all  the  Record  (hall  not  be  (hewn  in  cer- *.^;  \tpritt 
tain,  but  that  Part  of  it  only  which  conveys  the  Plaintiff  to  his  Action.     But  if  a  Writ  judicial  hVdr-  2- 
iffues  out  of  a  Record,  he  ought  to  recite  the  Record  certainly  •,  for  the  Record  is  the  Effect  and  JJ^wJfS,- 
Subftance,  and  not  only  Conveyance,  as  it  is  in  our  Cafe.     Wherefore  inafmuch  as  the  Leafe  here 
is  but  Conveyance  and  Inducement  to  the  Debt,  he  (hall  not  be  compelled  to  (hew  the  Certainty  pM-35jH-6-8, 
of  it.     Alfohefhall  not  fhew  the  Certainty  of  it,  becaufe  he  is  a  Stranger  to  it  ;  and  it  may  well  be  de  faits  96.  Bro! 
refembled  to  the  Cafe  of  (hewing  of  Deeds.     '  And  therefore  in  35.  H.  6.  a  Man  brought  an  Ac-  "■'**$$'■?' 
tion  of  Trefpafs  for  Goods  taken,  the  Defendant  juftified  for  that  at  the  Time  of  the  Trefpafs  fup-  Heath'sM^."*' 
pofed  he  was  Mayor  of  the  Town  of  C.  and  that  the  King  had  granted  to  the  Defendant  then  being  ^  ™ng> 
Mayor,  and  to  the  Commonalty,  and  to  their  Succeffors,  all  the  Goods  of  Perfons  outlawed  with- pi.  Z3.  Poft  148. 
in  the  fame  Town,  and  (hewed  that  the  Plaintiff  was  outlawed,  and  fo  juftified  ;  and  by  the  bet-FaIi";^br;t'atg 
ter  Opinion  the  Plea  is  good  without  (hewing  the  Letters  Patents,  becaufe  now  they  belong  to  hisp'-  x. 
Succeffor,  and  not  to  him,  and  he  is  a  Stranger  to  them  now,  altho'  he  was  once  privy.     m  So  a  m  , 
Woman  (hall  have  a  Writ  of  Dower  of  a  Rent  Charge  granted  to  her  Hufband,  without  mewing  and  the* Books 
the  Deed  caufd  qua  fupra.     And  fo  if  a  Man  brings  an  Action  of  Debt  againft  his  Leffee  for  Years  Recited. 
for  the  Rent  referved,  he  (hall   fay  that  the  Eftate,  which  his  Leffor  had,  was  upon  Condition,  374^1^1.7!*' 
and  that  fuch  an  one  entered  for  the  Condition  broken  before  the  Time  when  the  Rent  is  fuppofeci ^^ut^'l' 
to  be  in  Arrear,  Judgment^  atlio,  and  the  Plea  is  good  without  (hewing  what  the  Condition  was,  s.Roi.k.  169." 
or  the  Certainty  of  it,  becaufe  he  was  not  privy  to  the  Condition.     So  in  our  Cafe  he  is  not  privy  ^UH°"4°'pa'c 
to  the  Leafe,  and  therefore  he  (hall  not  (hew  the  Certainty  of  it ;  and  therefore  the  Count  is  good,  *^4  wing  Max*, 
notwithftanding  this  Exception.     Then  as  to  the  Matter,  it  feems  that  it  is  n  within  the  Statute,  yfn  5Abf'tit3' 
for  the  Plaintiff  has   counted  that  the  Defendants  bargained,   granted,  and  demifed  to  Farm  the  Maintenance  f0. 
Meffuage,  &c.     And  a  Man  may  bargain  Land  as  well  for  Years,as  in  Fee  Simple,  and  fome  Men  MZ'sw*?' 
will  be  as  ready  to  maintain  to  have  a  Leafe  for  Years,  as  to  have   a  Leafe  for  Life,  or  a   Fee 8 7. •?«■  ^r. 
Simple.     And  the  Effect  of  the  Statute  would  be  in  a  great  Meafure  taken  away,    if  Leafes  for 
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Years  are  not  prohibited  as  well  as  greater  Eftates.     And  inafmuch  as  it  is  fhewn  that  the  Defen- 
dants were  not  in  Poffeffion  lor  a  whole  Year  before,  lie.   it  is  fully  fhewn  to  be  wichin  the  Words 
of  the  Statute.     And  if  it  v/as  not  within  the  Words,  yet  fhould  it  be  within  the  Equity  of  the 
» Poft.  86.  an-  Statute,  for  it  is  in  equal  Mifchief.     a  And  the  Statute  fhall  be  taken  by  Equity,  inafmuch  as  it  h 
jufbccs.11  the     made  in  Suppreffion  of  Vice,  and  great  Mifchiefs,  notwichflanding  it  be  penal  againft  the  Often- 
fc  ders.     b  As  the  Statute  of  Marlbridge  cap.  6.  faith,  If  a  Man  enfeoffs  his  Son  and  Hdr  by  Collufwn, 

6.  Co."-6.  T'  &c.  yet  if  he  enfeoffs  his  Brother  or  Sifter  being  his  Heir  Apparent,  it  is  within  the  Equity  of  the 
i.Roi.  r.  107. Statute.     And  fo  an  A&ion  of  Debt  will  lie  againft  the  Warden  of  the  Fleet  by  Statute,  but  Da- 
f'er'wJc.i  9'mages  fhall  be  recovered  againft  him  by  Equity,  &c.     And  he  put  many  other  like  Cafes  upon 
see  Ante  59.     y^  Equity  0f  Statutes  ;  for  which  Reafons  it  feemed  to  him  that  the  Aclion  was  maintainable, 
on  the  fame         Saunders,  It  appears  to  me  in  the  fame  Light.    This  Demurrer  is  in  Confideration  of  two  Things 
bldE1  viz.  the  Statute,  and  the  Record  in  Court.     And  if  the  Statute  is  well   weighed  and  confidered. 

it  will  clear  up  feveral  of  the  Doubts  moved  in  the  Record.     And  as  to  the  Statute,  it  was  mads 
to  remedy  divers  great  Mifchiefs  and  Inconveniences,  viz.  Maintenance,  Embracery,  Champer- 
ty, and    Subornation  of  Witneffes,  which  are  Enemies  to  the  due  Adminiflration  of  Laws,  and 
the  Deftruclion  of  the  Trial  of  the  Truth  of  Iffuesj  in  which  confifts  the   main  Point,  viz.  the 
Adminiftration  of  the  Law.     And  it  was  alfo  made  for  the  Prefervation  of  Tranquility,  Peace, 
and  Concord  -,  and  as  the  wife  Solomon  faidof  Wifdom,  fo  may  it  be  faid  of  Concord,  viz.  Omnia 
bona  pariter  cum  ilia  :  and  where  Concord  is  exiled,  there  fhe  leaves  in  her  Room  Difcord,  Injuf- 
tice,  Trouble,  Vexation,  and  all  Iniquity  in  general,  which  are  the  Root  and  Foundation  of  Per- 
jury and  Oppreffion  ;    to   avoid   which  this  Statute  was  made,  as   appears   by    the  Preamble 
cHanir.2c8,     of  it.     c  And  then  I  fay,  altho'  the  Statute  gives   a  Penalty,  yet  feeing  it  is  very  beneficial  to 
the  public  Weal,  Things  which  are  out  of  the  Letter  fhail  be  taken  within  the  Equity  of  it :  And 
if  the  Words  of  it  are  obfeure,  they  fhall,  for  the  fame  Reafon,  be  expounded  moll  flron<dy  for 
Lftar<6 '- 263r    t'le  PL1blic  Good.     A  For  Words,  which  are  no  other  than  the  Verberation  of  the  Air,  do  not  con- 
i>M&W        ftitute  the  Statute,  but  are  only  the  Image  of  it,  and  the  Life  of  the  Statute  refts  in  the  Minds 
of  the  Expofitors  of  the  Words,  that  is,  the  Makers  of  the  Statutes.     And  if  they  are  difperfed, 
fo  that  their  Minds  cannot  be  known,  then  thofe  who  may  approach  neareft  to  their  Minds  fhall 
pofiuon  of  sta*"-  confttue  the  Words,  and  thefe  are  the  e  Sages  of  the  Law,  whofe  Talents  are  exercifed  in  the  Study 
theeTubd5esftss  t0  °f  fucn  Matters.     And  to  prove  this,  the  Statute  of  Weftminfler  3.  cap,  2.  is,  that  if  the  Tenant 
H.eg.UBToS.Tna'is  alien  part  of  his  Land,  he  fhall  hold  of  the  chief  Lord  for  the  iame  Part,  fecundum  quantitatem 
llls^aNote  terr<e  *°  *°^'  and  rhere  the  SaSes  °^  tne  Law  have  not  expounded  the  Words  (fecundum  quanti- 
i  .2Moi?  146°. e"  tatem  terra)  according  to  the  Letter,  but  have  interpreted  them  *  fecundum  valorem  terra:;  for  that 
w.^'il  was  tne  *ntent  ot~  tne  Makers  of  the  Statute.     g  And  fo  the  Statute  of  tVeftminfler  2.  cap.  1.  con- 
cerning Lands   entailed,  faith,  "  And  if  a   Fine  be   hereafter  levied  upon  fuch  Lands  ipfo  jure 
i  Hardr.  210.  ^  "  fa  mllus"  there  the  Sages  of  the  Law  did  not  take  the  Words  according  to  their  common 
anithe*  Book^  Meaning,  but  they  have  taken  the  Words  (ipfo  jure)  in  this  Light,  that  as  to  binding  the  Right, 
rtere  cited.       the  Fine  fhall  be  null  and  void,  but  as  to  the  Poffeffion,  it  works  a  Difcontinuance  ;  for  this  was 
the  Intent  of  the  Statute,  and  yet  the  Words  are  ipfo  jure  fit  nullus,  which  feems  in  common  Un- 
hand theBooksderftanding  to  mean,  that  in  Law  it  fhall  be  void.     And  fo  the  Statute  of  Gloucefier  cap.  3.  is,  that 
thert  cited,       jfe  jjeir  0jr  fjfe  Mother  pall  not  be  barred  to  demand  the  Inheritance  of  his  Mother  aliened  by  the  Father 
-whereof  no  Fine  is  levied  in  the  King's  Court,  yet  if  the  Father  only  levy  the  Fine,    he  fhall  be  re- 
ceived to  demand  the  Land  againft  the  Fine,  and  fo  the  Expofitors  of  the  Law  have  taken  it ; 
(P)SaCnd1iieBooksan^  tney  have  expounded  the  Intent  of  the  Statute  to  be,  h  whereof  no  lawful  Fine  is  levied,  to 
theie  eked.       wit,  by  the  Father  and  Mother.     So  that  the  Efficacy  of  Statutes  confifts  not  only  in  the  Words, 
but  in   the  Intent  thereof,  which  Intent  ought  always  to  be   greatly  confidered,    and  made  a- 
greeable  with  the  Words  •,  and  upon  like  Reafon  a  penal  Statute  fhall  be  extended  by  Equity, 
if  the  Intent  of  the  Makers  of  it  may  be  fo  perceived.     And  therefore  the  Statute  called  the  Sta- 
tute Merchant,  binds  all  the  Lands  of1  the  Conufor  to  the  Execution,  and  provides-,  that  they 
fhall  be  delivered  to  the  Conufee  upon  reafonable  Extent,  and  fpeaks  not  a  Word  of  the  deliver- 
zI.'fII'. Extent. 'ng  tnem  t0   the  Extendors,  if  they   extend  them  too  high,  ;  yet  they  fhall  be  delivered  to  the 
14.  Bro.  stat.    Extendors  in   that  Cafe  by   Equity  of  the  Statute  of  AEton  Bumel  made  before,  which  faith, 
js!h; t^ic. b.  "  That  the  Goods  appraized  too  high  fhall  be  delivered  to  the  Appraizers  themfelves  at  fhe  Rate 
pa-  Curiam.       "  they  fet  upon  them,"  which  Statute  is  penal.     k  And  if  the  Plaintiff  is  nonfuited  in  fecond  De- 
w.  jone"i'833°7 'liverance,  the  Defendant  fhall  recover  Damages,  as  well  as  if  he  had  barred  the  Plaintiff  in  Deed, 
Hardr.  an.      becaufe  Return  irreplevifable  fhall  be  awarded,  and  fo  by  this  Means  the  Plaintiff  is  barred,  and 
jylpf.'jy.reg.^l!  this  by  the  Equity  of  the  Statute  of  7.  H:  8.  cap.  4.  and  yet  the  Statute  is  penal,  but  becaufe  the 
•  \  vin"sAbl'  Expofitors  of  the  Statute  took  the  Intent  of  the  Makers  of  it  to  be  fuch,  viz.  to  give  Damages  in 
Merch.  E.ti.    Cafes  of  like  Nature,  that  is  the  Reafon  thereof.     And  fo  the  Intent  of  fhe  Makers  of  Statutes 
fo.  537.  Poft.    direct  the  Words,  and  Equity  of  them  ;  which  Confideration  being  applied  to  the  Statute  in  our 
Cafe,  and  the  Minds  of  the  Makers  of  it  being  well  perceived  as  well  by  the  Preamble,  as  by  the 
fc  p.  17.  h.  i.  Body  of  the  Aft,  will  fet  afide  three  Objections  which  have  been  made  againft  the  Plaintiff.     The 
Ave'rf  eturnsc^  ^r^  *s'  tn3it  tnt  Count  is  not  good,  becaufe  it  is  not  averred  that  it  was  a  pretenced  Right  or  Title, 
condDeiiver.15.  Sir,  to  this  I  fay,  that  whatever  Right  it  be  which  the  Defendants  bargained,  whether  pretenced  or 
p'?'ChV's  not>  ]t  1S  Wlthin  tne  Danger  of  the  Statute.     For  the  two  firft  Branches  go  to  pretenced  Rights  or 
pi".  11.  Bro.  Da- Titles  ;  but  the  third  is,  viz.  or  take  Promife,  Grant,  or  Covenant  to  have  any  Right  or  Title,  which 
Abfrit'  Non-  Words    (any  Right  or  Title)  are   general,  and  include  every  Right,  whether  pretenced  or  not. 
fuitP.  pi. ».     But  then  it  may  be  objected,  that  thefe  Words  extend  only  to  him  who  takes  a  Promife,  Grant, 
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or  Covenant,  and  not  to  him  who  makes  the  Promife,  Grant  or  Covenant,  as  our  Cafe  is,  Sir,  as 
to  this  I  fay,  that  the  Words  alter  prove  that  it  extends  as  well  to  them  who  part  with  the  Eftate, 
as  to  them  who  take  the  Eftate.     For  the  Words  after  are,  except  fuch  Per/on  as  Jhall  fo  bargain, 
fell   give,  grant,  covenant,  or  promife  the  fame,  &c.     Which  Words  refer  to  him  who  parts  with 
the  Right  or  Title-,  and  fo  are  the  Words  afterwards,  upon  Pain  that  he  who  fhall  make  any  fuch 
Bargain,  Sale,  Promife,  Covenant,  or  Grant,  fhall  forfeit,  &c\  which  Words  alfo  refer  to  him  who 
parts  with  the  Thing  j  and  fo  altho'  the  Words  in  the  third  Branch  go  to  him  who  takes  any 
Rio-ht  or  Title,  they  alfo  reach  to  him  who  makes  Promife  or  Grant  to  part  with  any  Right  or 
Title  •,  wherefore  this  Word  (any)  is  general,  fo  that  whether  it  be  pretenced  or  not,  it  is  within 
the  Compafs  of  the  Words,  as  well  as  to  the  Bargainor,  as  the  Buyer,  ergo  it  ought  not  to  be  a- 
verred  that  it  was  a  pretenced  Right  or  Title.     The  fecond  Objection  is,  m  that  the  Statute  faith, 
pretenced  Rights  or  Titles,  fo  that  the  Statute  is  in  the  plural  Number,  and  then  one  Right  or  Title  *  Poft.  j6-  p& 
is  not  within  the  Words,  becaufe  it  is  in  the  fingular  Number,  and  the  Statute  is  in  the  plural  ;^«j-  Co- 
Sir,  to  this  I  anfwer,  that  if  there  were  no  more  Words  in  the  Statute  than  thefe  in  the  plural  wing^Ma^.'reg. 
Number,  yet  thefe  do  contain  every  fingular  Number,  and  efpecially  here,  inafmuch  as  the  Words  59-  v1-  «•  4t- 
are  (any  pretended  Rights  or  Titles)  lo  that  this  Word  (any)  includes  the  fingular  a  Number  without  b  See  Ante8r# 
Doubt.     Alfo  the  third  Branch  is  (any  Right  or  Title),  and  therefore  is  in   the  fingular  Number,  (n) and theBooks 
and  our  Cafe  is  within  this  Branch,  as  I  have  proved  before.     So  that  this  Objection  is  fufRciently thcie  Clted- 
anfwered.     Then  as  to  the  other  Objection,  that  he  ought  to  have  the  whole  Right,  and  that  acg.co.  75.  a. 
Leafe  for  Years  is  not  within  the  Compafs  of  the  Statute,  Sir,  b  this  it  not  fo.     For  (as  hath  been  '-.Le°n-  z6u 
faid  before)  the  Words  of  the  third  Branch  are  (any  Right  or  Title),  which   Word   (any)   contains  Remainderw. 
every  Right  or  Title,  fo  that  be  the  Right  or  Title  inoFee,  in  Tail,  for  Life,  or  lor  Years,  it  is  p1-  6- Ante  35- 
included  in  this  Word  (any) ;  for  a  Title  for  Years  is  a  Title,  and  is  included  in  the  Word  (any.) 
Therefore  whether  it  be  taken  that  the  Defendants  had  a  Fee,  and  made  the  Leafe  for  Years,  or  mormightfamfy 
that  they  had  the  Leafe  for  Years  and  granted  it  over,  it  is  all  one  :  for  a  Leafe  for  Years  is  with-  ^Tp011"  h"1'- 
in  the  Words  (any  Right  or  Title)  and  he  that  has  a  Leafe  for  Years  has  a  Right  and  Title  for ,,.  {,.  ifz.  ' 
Years.     And  to  prove  that  he  has  a  Right,  Eftate,  and  Title,  firft  Br'tifton  faith,  that  he,  who  ^""h*"*5' 
has  a  Leafe  for  Years,  habet  jus  utendi  et  fruendi  in  alieno  liforo  tenemento  ;  and  fo  by  his  Opinion  he  h.  7.9.'  b.'pe'r 
has  a  Right  in  the  Land.     And  to  prove  an  Estate  in  the  Termor,  Sir,  c  a  Remainder,  by  the^,'7*-^19* 
Rule  of  Law,  cannot  be  but  where  there  is  an  Eftate  precedent ;  and  if  a  Leafe  for  Years  be  made,  Affize  g3,  kef- 
the  Remainder  in  Fee,  the  Remainder  is  good,  for  the  Leafe  for  Years  is  an  Eftate  in  the  Eye  of^  1I2;^"  ZI' 
the  Law.    And  to  prove  that  he  has  a  Title,  in  7.  H.  7.  Brian  is  of  Opinion,  that  the  Termor  That  he' might 
■mi°ht  d  falfify  a  feint  Recovery  againft  his  Leflbr  by  the  Common  Law*  before  the  Statute  of  £ot££  |drH: 
Gloucefter,  in  an  Ejeftione  Firms,  becaufe  he  was  not  Party,  and  had  a  Title.     And  fo  it  feems  the  recov.  9.43^* 
Leflee  for  Years  has  a  Title  in  the  Land.     From  whence  it  appears  to  me,  that  the  Leffee  for  ^'4s,.'^I"^Ed' 
Years  has  a  Right,  Eftate,  and  Title  in  the  Land.     e  And  in  9.  H.  6.  in  the  Cafe  of  Maintenance ii™i>y.  m.  i4. 
brought  by  Thomas  Rothwel,  it  is  faid,  iflfgrant  to  one  B.  that  if  my  Tenant  for  Term  of  LifeT.'j6.H.P3.t". 
dies  during  my  Life,  the  faid  B.  fhall  have  the  Land  for  the  Term  of  10  Years,  and  afterwards  pi-  3-K.eiw.  92. 
my  Tenant  is  impleaded,  there  B.  may  lawfully  maintain,  and  yet  he  hath  nothing,   and  it  ^l\%r^[a^'l\ 
doubtful  whether  he  fhall  have  his  Term  or  not,  neverthelefs  becaufe  he  hath  Colour  of  Title  he  c°.  li«.  46.  a. 
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may  well  maintain.     And  then  if  the  LefTee  for  Years  hath  fuch  an  Intereft  that  by  the  Common  g'.coii«! 
Law  he  might  maintain,  there  was  great  Need  of  a  Remedy  in  the  Cafe*     And,  Sir,  this  Statute  *• Inft-  3«- 
has  provided  for  it,  wherein  all  other  Statutes  before  were  defective.     For  all  other  Statutes,  which  fj.  ro'E'2  4' 
were  made  concerning  Maintenance  or  Champerty,    were  made  to  avoid  Maintenance  pending 
the  Suit  only.     And  this  Statute  is  made  to  avoid  meddling  in  other's  Affairs  before  any  Suit*  h. 9.H.6.64; 
or  afterwards.     And  it  was  as  neceffary  to  provide  a  Remedy  againft  him  that  had  an  Eftate  BroiMam'ie-^" 
for  Years,  or  a  Promife  thereof,  as  againft  one  that  had  a  greater  Eftate.     '  For  he  that  has  an  ™nce  3-  wing. 
Eftate,  or  a  Promife  to  have  an  Eftate  for  100  Years,  will  maintain,  as  well  as  he  who  has  an  E-  Pi.  io.reg" II3" 
ftate,  or  a  Promife  to  haye  an  Eftate  for  Life,  or  in  Tail,  or  in  Fee,  altho'  the  Eftate  of  the  for- 
mer is  not  fo  great.     And  therefore  if  the  Statute  be  deliberately  weighed  and  ccnfidered,  a  Leafe f  Pulton;  60.  a. 
for  Years  will  be  taken  within  the  Purview  of  it.     And  fo  it  feems  the  Statute  maintains  the 
Count,  and  avoids  the  faid  three  Objections.     Then  as  to  the  Count's  being  too  abundant  in  re-  *aSu,'JD' \d  1* 
citing  the  Day,  where  it  is  not  neceffary,  and  mifreciting  it,  Sir,  there  is  a  Statute,  8  that  no  Count  pi.fi. 't.  Co. 
fhall  abate  for  want  of  Form,  if  it  has  Subftance.*     And  here  there  is  Subftance  in  the  Count,  viz.  I61/  JJ*  §£* 
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the  Deed  as  it  was  made.     And  as  to  the  Statute,  you  Judges  have  a  private  Knowledge*  and  a  84.  Poft.  190. 
judicial  Knowledge,  and  of  your  private  Knowledge  you  cannot  judge,  but  may  ufe  your  Dif-  h  P  i  H  4    fi 
cretion.     h  As  it  appears  in  7.  H.  4.  where  the  King  demanded  of  Gafcoign  Juftice,  if  he  faw  one  *-p«  Twitt  a 
in  his  Frefence  kill  J.  S.  and  another  that   was   innocent   was   indicted   for  it  before  him,  and  1/^n.i6t. 
found  guilty  of  the  fame  Death,  what  he  would  do  in  fuch  Cafe  ?  and  he  anfwered,  that  he  would 
refpite  Judgment,  becaufe  he  knew  the  Party  was  innocent,  and  make  further  Relation  to  his'T.  26.h.8\7. 
Majefty  to  grant  his  Pardon,  and  the  King  was  well  pleafed  that  the  Law  was  fo  ;  but  there  he Br'o^chart^rdt* 
could  not  acquit  him,  and  give  Judgment  of  his  own  private  Knowledge.     But  where  you  havep.arcton  *•  N°- 
a  judicial  Knowledge,  there  you  may,  and  you  may  give  Judgment  according  to  it.     '  As  if  onemceent'i. ar,m" 
is  arraigned  upon  an  Indictment  for  an  Offence  which  is  pardoned  by  Parliament*  there  you  ought H:  n-H-4-4'- 
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not  to  proceed  in  it,  nor  give  Judgment,  if  he  is  round  guilty,  becaufe  it  appears  to  you  by  your  roneg9.Bro.30. 
judicial  Knowledge  that  you  ought  not  to  arraign  him.     For  the  Judges  ought  to  take  Notice  of  India?ient2-, 
Statutes,  which  appear  to  them  judicially,  altho' they  are  not  pleaded,  and  then  the  Mifrecital  of  j.^nVz^! 
that,  whereof  the  Judges  ought  to  take  Notice  without  Recital,  is  not  material,  and  it  is  not  ]ike2-Ha£'gip-C4 
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to  the  Cafes  of  Procedendo  and  Protection  where  the  Day   is  mifrecited,  becaufe   chat  is  a  private 

*  h.  i2.  Ed.  4.  Record.  aAnd  fo  is  the  Caie  in  22.  Ed.  4.  where  it  was  granted  by  Parliament,  that  SljLby  fhould 
plriement ^6.°'  have  a  Writ  with  Proclamation  out  of  the  Chancery  againtt  one  Griffith,  toanfwer  to  divers  1  ref- 
74-  paffes  which  were  contained  in  the  Act  of  Parliament;  and  the  Writ  was  abated  by  Award,  be- 

caufe  it  did  not  make  Mention  oi  the  Trefpaffes  in  certain,  and  fo  it  varied  from  the  Act-,   but 
that  was  a  private  Act,  and  therefore  the  Non-recital  of  the  Trefpaffes  made  the  Writ  bad,  and 
fo  would  a  Mifrecital  $   but  our  Act  is  general,  whereof  the  Judges  are  bound  to  take  Notice  with- 
out the  fhewing  of  the  Party,  and  th:  Mifrecital  of  it   is  not  material.     And  as  to  the  Certainty 
h  See Ant<=  55-  of  the  Term,  he  (hall  not  fhew  it,  becaufe  he  is  a  Stranger  to  it.     b  As  the  Defendant  fhall  plead 
theredtcd.  °'  S  jointenancy  on  the  Part  of  the  Plaintiff,   wi.hout  fhewing  of  whofe  Gift,   and  fo  the  Tenant  fhall 
fay,  que  ejiate  J.  S.  hath  in  the  Seigniory,  without  fhewing  how,  becaufe  he  is  a  Stranger  to  it.     So 
is  the  Plaintiff  here  a  Stranger  to  the  Term,  for  which  Reafons  it  feems  to  me  that  the  Plaintiff 
fhall  recover. 
The  Refohtion       Afterwards  the  Juftices  argued  two  other  Days  in  the  fame  Term,  and  in  fome  Things  they  a- 
c-VteoLDig     greec<,  which,  to  avoid  Prolixity  and  Tedioufnefs  to  the  Reader,   I  apprehend  it  is  better  to  recite 
lib.  10.  cap.  a8.  briefly  all  together,  than  to  declare  their  feveral  Arguments  at  Random.     c  Firft,  all  the  Juftices, 
tseeAnt         except  Mount  ague  Chief  Juftice,  agreed  that  it  was  not  neceffary    for  the  Plaintiff  to  recite  the 
(a)and(g)and    Statute,  becaufe  it  is  a  general  Statute,  and  extends  to  every  one  of  the  King's  Subjects,  and  the 
citedBo°  st  ere  Juftices  are  bound  to  take  Notice  of  it,  without  the  Recital  of  the  Party,  and  if  he  had  fhewn  the 

•  Braftoniib.  a.  Deed,  and  had  concluded,  contrary  to  the  Form  of  the  Statute  in  fuch  Cafe  •provided,  it  had  been  very 
h"  yfi' .  b'.  i'2.  well.  And  without  reciting  fo  much  it  had  been  good,  as  they  held.  But  Mount  ague  was  of  Opi- 
a.  Bro.count58.  njon  that  he  ought  to  recite  the  Statute  certainly,  for  the  Statute  is  the  Ground  of  his  Suit,  and 
5.  Co!  i2?>.b.a'he  ought  always  to  recite  the  Subftance  of  his  Action.  But  all  the  four  Juftices  agreed  d  that  the 
1'  Bz*'7h'Ca°'  Count  fhould  abate  for  the  Mifrecital  of  the  Statute.  e  For  Declarations  ought  to  have  two  Things, 
2!  i535.  2.  sid?  the  firft  is,  certainty,  in  order  that  the  Defendant  may  know  what  he  is  to  anfwer  to.  f  And  there- 
175.  jenk.  305.  fore  in  o   £^%  a    a  Man  retained  in  Hufbandry  brought  an  Action  of  Debt  againft  a  Priorefs  for 
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Doc.  pia.  83.  his  Salary,  and  declared  that  he  was  retained  with  her  Predeceffor,  and  did  not  fhew  what  Perfon 
Helth^Mlx'  retained  him,  and  by  the  better  Opinion  the  Count  fhall  abate  for  the  Incertainty,  for  it  might  be 
vin. Abr. tV.  'that  one,  who  had  no  Warrant,  retained  him  to  be  with  her  Predeceffor.  g  in  fome  Cafes  the 
Reading '"r  C°unt  and  the  Writ  alfo  are  general  without  Certainty,  as  Aflizes,  but  there  the  Certainty  ought 
tomm.  Poft.121.  to  be  fhewn  by  the  Replication  ;  and  in  fome  Cafes  the  Writ,  and  the  Count,  and  the  Replication 
?9m  2°2JEdIZ'  a^°  are  mcertainJ  but  tnere  the  Certainty  fhall  appear  by  the  Verdict,  as  in  a  Quare  Impedit,  the 
21.  pi.  16.  Bro".  Value  of  the  Church  does  not  appear  in  the  Count,  nor  in  the  Replication,  but  it  fhall  appear  by 
Labours36'  tne  Verdict,  for  they  fhall  affefs  double  Damages,  or  Damages  for  half  a  Year,  according  to  the 
Hardr.  135.  Value  of  the  Church,  as  the  Cafe  requires.  So  in  a  Writ  of  Ward,  the  Jury  fhall  find  whether 
7gBf  Bu7ift.  39! tne  Heir  be  married  or  not,  and  they  fhall  affefs  Damages  for  it,  and  yet  no  fuch  Matter  appears 
3o3.wing.  Max  either  in  the  Count  or  in  the  Replication.  So  in  Detinue,  the  Value  of  the  Goods  fhall  appear  by 
Poft/aoi.p1"71' tne  Verdict,  and  in  many  other  Cafes.  Wherefore  Certainty  ought  always  to  appear  to  the  Court : 
g  vin.  Abr.  titw  And  if  it  is  requifite  to  be  fhewn  in  the  Count,  then  it  ought  not  to  be  omitted  in  it.  The  other 
pi?P7.Catl°n  K*  Thing,  which  the  Law  requires  in  Counts,  is  h  Truth,  which  ought  to  be  joined  to  Certainty  : 
i>  co.  Litt.  303.  and  if  it  appears  to  the  Court  that  Falfhood  is  uttered  in  the  Room  of  Truth,  the  Party, 
jenk^'oc.pi.79.  who  fhews  the  fame,  has  confounded  and  annoyed  himfelf.  '  And  therefore  if  a  Man  brings  an 
•T.9.H.7. 3.  Action  Debt  for  two  Payments  at  two  Days,  whereof  one  is  not  yet  come  by  his  own  fhewing.  he 
M.iAZ'+'i.  has  thereby  abated  his  own  Writ,  becaufe  he  has  fhewn  Falfhood.  And  fo  in  our  Cafe  he  has 
pi.  16. 11.  Co.  grounded  his  Action  upon  a  Statute  by  him  recited,  where  it  appears  to  us  judicially  that  there 
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t!r'o1.  r.  is  no  fuch  Statute  made  at  that  Time,  and  therefore  he  has  abated  his  Count  by  his  own  fhewing. 
34-Cro.j.  104.  k  g0  jn  20_  jj  gj\  a  Writ  of  Champerty  was  brought,  which  was  not  warranted  by  any  Statute, 
i;^nck  35  and  there  Newton  faid,  that  if  the  Party  could  not  fhew  them  fome  Statute  by  which  it  was  war- 
Vide  *■  j»au"d-  ranted,  that  they  would  award  that  the  Writ  fhould  abate.  And  as  to  what  has  been  faid,  that  it 
17C 199.'  '  is  not  neceffary  to  recite  the  Statute,  and  therefore  the  Mifrecital  of  it  is  not  material,  it  feemed 
k0P'T?'6o  to  them,  that  altho'  it  is  not  neceffary,  yet  if  he  recites  it,  and  there  is  no  fuch  Statute,  he  has 
fife. Brief 86."  failed  in  Subftance:  for  the  Court  will  not  aid  him,  nor  take  that  which  he  intends  otherwife 
Bro.  champerty  tjian  jt  js  fhewn-  'And  this  Abundance  in  reciting  more  than  is  neceffary  fhall  hurt  the  Party 
1 'see Keiw.s.a.  oftentimes.  m  And  therefore  in  20.  H.  6.  a  Man  brought  a  Writ  of  Forger  of  falfe  Deeds,  and 
per  Mordant.  tne  Writ  was  diverfa  fatla  et  munimenta,  &c.  and  he  counted  but  of  one  Deed  only,  and  by  the 
4a.pLa1.Fitz.  Affent  of  all  the  Juftices  it  was  awarded  that  the  Writ  fhould  abate,  becaufe  the  Writ  was  of  divers 
Count  32.  m.  Deeds,  and  he  counted  but  of  one  Deed,  and  yet  it  might  be  faid,  that  the  Writ,  in  that  it  con- 
life. Forge3r7i4.'  tained  divers  Deeds,  had  Surplufage,  for  it  was  not  neceffary  to  have  contained  more  than  queddam 
Bro.  Amend-  faffum  'm  the  fingular  Number,  but  yet  fuch  Abundance  there  fhall  abate  the  Writ.  And 
aaTFaits  5.°""  if  one  makes  Title  in  Affize  ;n  his  Plaint  where  it  is  not  neceffary,  if  it  is  unformal  the  whole 
h.  7. Ed.  4. 31.  n^ajj  abate,  and  yet  there  is  Abundance,  and  more  than  he  is  compelled  to  do.  So  is  it 
iSgG.pia.95.  in  the  principal  Cafe.  And  they  put  many  other  good  Cafes  on  this  Head,  and  for  thefe  Rea- 
,,F-nCh67'  ^ons  tRey  were  agreed  ut  fupra.  And  whereas  it  was  faid  that  the  Defendants  by  the  Demurrer 
wing. Max." reg.  have  confeffed  fuch  an  Act  of  Parliament  as  the  Plaintiff  has  declared,  they  held  that  admitting 
i^Vke'i4'  the  Demurrer  to  be  a  Confeffion  thereof,  yet  it  fhould  not  bind  the  Court,  which  is  a  third  Perfon,  as 
pi.  uCortraH.  appears  by  the  Cafe  in  n  10.  Ed.  4.  where  in  Trefpafs  for  taking  Cattle  brought  by  the  Leflee  for 
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35.  Fitz.  Count  15.  Bro,  Forger  9,  General  Brief  6.  See  Thecl.  Dig.  lib.  9.  cap.  5.  §  36.  Vin.  Abr.  tit.  Abatement.  E.  a,  pi.  16.     0  See  Ante  66.  (m) 
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Years,  the  Defendant  faid  that  the  Leffor  held  of  him  by  fo  much  Rent,  which  was  in  arrear,  t^s-cL&l'. 
for  which  he  took  the  Cattle,  and  the  Plaintiff  replied  rim  arere,  and  there  notwithftanding  the34. '' 
Defendant  had  admitted  the  Writ  good,  yet  the  Opinion  of  all  the  Juftices  was  that  the  Court  acns/etahnete^0£' 
ought  to  abate  the  Writ,  becaufe  it  appears  that  the  Defendant  was  Lord,  againft  whom  the  there  cited. 
writ  did  not  lie.     a  And  fo  if  the  Defendant  will  admit  an  Appeal  to  be  good,  which  is  brought  J^;  )&zfp£ 
by  a  Woman  of  the  Death  of  her  Father,  yet  the  Court  ought  to  abate  it,  as  it  is  there  alfo  holden,  r0g.  8.  Bro.  69. 
becaufe  the  b  Statute  fays,  none  Jhall  be  taken  or  imprifoned  upon  the  Appeal  of  a  Woman  for  ^^m.^'h!  L' 
Death  of  any  other  than   of  her  Hufband.     And  fo  the  Court,  (which  is  the  third  Perfon)  fhall  2.  Pi.  8."  Bro.° 
abate  the  Count,  notwithftanding  the  Admittance  of  the  Party  (if  it  was  an  Admittance  of  the  De-  **"*;  \^\ 
fendants  here    as  in  rei  veritate  it  is  not.)     c  For  a  Demurrer  is  a  Confeffion  of  all  Matters  of  "s-  Hardr.  83. 
taft,  but  not'  of  Matters  of  Law,  for  by  the  Demurrer  they  put  themfelves  upon  the  Judgment  HliZ™t% % 
of  the  Court,  and  don't  confefs  the  Law  to  be  againft  them.     And  here  perhaps  the  Mifrecital  Qao.  w.  74. 
of  the  Statute  was  the  Caufe  of  Demurrer,  wherefore  the  Exception  is  good  notwithftanding.  He^hT  m!*.' 
And  as  to  what  was  faid  at  the  Bar,  that  the  King  is  Party  here,  and  a  Mifrecital  fhall  not  bind  '73-  p°&  23L 
him,  they  held  that  the  King  has  divers  Prerogatives  ;  and  that  he  may  d  wave  Iffue  and  demur  lZp0nexf.  Arg- 
in  Law,  et  e  contra,  and  other  Prerogatives  he  has,  e  but  yet  by  Mifrecital,  Mifufer,  or  Mifcon-^.^w^. 
ceiver  of  Action  he  fhall  be  bound,  and  upon  fuch  Matters  his  Writ  fhall  abate,  as  well  as  in  $  \\%y  \i9[ 
the  Cafe  of  a  common  Perfon.     And  if  the  Law  be  fo  where  the  King  is  fole  Party,  a  mult 0  for- f  Hcath's  Max. 
tiore  (hall  it  be  fo  where  f  another  is  Party  with  him.     And  therefore  notwithftanding  any  of  the  *\\  Hawk.  p. 
faid  Keafons  given  againft  the  Exception,  they  held  that  the  Count  fhould  abate.  g's?6p.' Accord 

Further,  as   to  the  Iricertainty  of  the  Leafe,  Cook  Juftice  was  of  opinion,  that  the  Plaintiff  with  the  oPini- 
oucrht  to  fhew  the  Certainy  of  it,  becaufe  without  the  Leafe  he  has  no  Caufe  of  Action.     And  °enssh°cfreth^  £"f" 
although  he  is  not  privy  to  it,  yet  inafmuch  as  it  is  the  Effect  of  the  Action,  he  ought  to  take  39.  m.  Godb/ 
notice  of  it  at  his  Peril,  as  in  Champerty  he  ought  to  fhew  the  Certainty  of  the  firft  Plea.     *And  cf  ^d^! 
fo  in  a  Decies  tantum  he  ought  to  fhew  the  Certainty  of  the  Sum  received.      And  in  Trefpafs,  Pi'.  20.  boc.'pia! 
if  the  Defendant  pleads  that  it  is  his  Freehold,  and  the  Plaintiff  intitles  himfelf  by  a  Leafe  for  |3^  z<  H  '. 
Years  made  by  him,  if  the  Defendant  will  fhew  that  the  Plaintiff  made  a  Feoffment,  and  that  6.  Pi.  i9.  nu. 
he  entered  for  a  Forfeiture,  he  ought  to  fhew  the  Name  of  the  Feoffee,  and  the  Certainty  of  the  ^"d"72#  J10, 
Feoffment,  though  he  is  a.Stranger  to  it.     So  here  the  Plaintiff  ought  to  fhew  the  Certainty  of  pi.  53-  9-  Co. 
the  Term.     But  all  the  other  Juftices  were  of  opinion  *  againft  him  :  But  the  Cafes  put  by  him  2",  \"°Z%1' 
are  good  Law.     For  in  the  Cafe  of  Champerty,  he  is  privy  to  the  Record  ;  and  in  the  Cafe  of  £  Perk.'§3S6. 
Decies  tantum,  he  ought  to   fhew  the  Certainty  of  the  Money,  becaufe  he  fhall  recover  ten  times  ?.odLe'03n7°;s 


as  much,  which  he  cannot  do  without  {hewing  how  much  it  is :  And  in  the  Cafe  of  the  For-  LatcJl  »9s- 
feiture,  the  Leffor  in  the  Reverfion  is  privy  to  it.  And  fo  in  all  Cafes  the  privy  ought  to  fhew  DocMpta.T5o. 
the  Certainty.  h  And  if  the  Heir  will  plead  in  Bar  in  a  Writ  of  Dower,  Detinue  of  Evidences,  a-Bw-Abr.^j. 
he  ought  to  fhew  the  Certainty  of  the  Evidences,  for  he  is  privy  to  them,  which  he  affirms  i.^Ji/f"  Bro!" 
to  belong  to  him,  J  but  if  he  faith,  a  Bag  fealed  with  Charters,  this  is  good  without  fhewing£°wer-»-H-4i. 
the  Certainty  of  them,  as  it  is  held  in  18.  H.  8.  by  all  the  Court,  except  Englefield,  for  the  Bag moi'.vin. '£?. 
fealed  is  certain  enough.  And  fo  in  all  other  Cafes  Privies  ought  to  fhew  Certainty.  But  J.«jDowerL.pi.9* 
here  the  Plaintiff  is  a  Stranger,  and  therefore  he  cannot  be  fuppofed  to  have  Knowledge  of  it.  25.  pi'2l%tl'. 
And  therefore  an  Indictment  of  Murder  k  de  quodam  ignoto,  or  of  ftealing '  the  Goods  cujuj-  ^on1e  *59. 22. 
dam  ignoti,  is  good,  where  the  Perfon  killed  or  robbed  is  unknown.  So  here  the  Leafe  might  coroL"  il^.Bro." 
be  made  privately,  fo  that  the  Plaintiff,  being  a  Stranger,  could  not  by  Intendment  have  know-  ^fa!t61;  c°~, 
ledge  thereof.  Alfo  the  fhewing  of  the  Commencement  and  the  End  of  the  Years  is  to  no  Pi.  7.  Bto'coro- 
other  Purpofe  but  only  to  fhew  the  Length  or  Shortnefs  of  the  Time,  which  is  not  material  °*f£  Mpe9rffa6r' 
here.  For  if  it  be  for  an  hour,  or  for  100  Years,  it  is  all  one.  As  if  Leffee  for  Life  is  char-  «'».  Pulton  1*5" 
ged  that  he  fhall  not  alien  in  Fee,  if  he  alien  in  Tail  only  it  mail  be  a  Forfeiture:  So  here  h2^J'9f'f^6u 
whether  it  be  for  a  fhort  Time,  or  for  a  long  Time,  it  is  ail  one.  But  if  he  fhould  recover  Kfeiw.  25.  b. 
according  to  the  Value  of  the  Leafe,  then  the  Commencement  and  the  End  of  it  ought  to  be  Lh.°h.p2IC' 
fliewn :  As  in  a  Decies  tantum,  the  Certainty  of  the  Money  ought  to  be  fhewn,  for  he  fhall  re-  'Si.a.'jFfcwk. 
cover  ten  times  the  Value  and  Quantity  of  it.  But  here  it  is  not  neceffary  to  fhew  more  than  95.^.3^^! 
the  Quality  of  the  Leafe ;    and  that  was  their  Opinion  as  to  this  Point.  104.  Pod  ,29.' 

Further,  whereas  it  was  moved  at  the  Bar,  that  it  appears  in  the  Declaration  that  the  Bar- 1.  b\pJc^L. 
gain  and  Leafe  for  Years  was  made  of  one  Meffuage  called  Genett's,  and  eleven  Acres  of  Land  Br°-  Moment 
to  the  fame  Meffuage  appertaining,  and  that  as  to  thefe  eleven  Acres  of  Land  the  Count  is  Fit^'indianient 
not  good,  nor  may  the  Plaintiff  recover  the  Value  of  them,  becaufe  Land  may  not  be  appur-  "•  l8-  Afs- .p1- 
tenant  to  a  Meffuage,  as  to  this  Exception,   all   the  Juftices  except  Cook  (who  did  not  fpeak  to  men/ii.  s.'p] 
this  Point,  but  omitted   it  in  his  Argument)  agreed  in  Opinion  m,  that  Land  may  not  be  ap-  £•  95-  e-  2.  h. 
purtenant  to  a  Meffuage,  and  this  was  a  Ground  in  the  Law,  as  the  Lord  Mountague  faid.     But  z.  Hawk!  p.  c. 
yet  they  all   held  that  the  Declaration,  as  to  this  Point,  was  good  enough.     For  the  Quan-  *|2-  3-  Bac- 
tity  of  the  Land  is  expreffed,'  viz.  eleven  Acres-,  and  fo  thefe  Words  (appertaining  to  the  faid*>n\™X.  Dak, 
Meffuage)   are  void,  becaufe  Land   may  not  be  appurtenant  to  a  Meffuage,  and  therefore  it  is  Duft"  CT6'*4- 
the  fame  as  if  thefe  Words  (appertaining  to  the  faid  Meffuage)  had  been  omitted,  and  then  the  ^.\t%ie^z^ 
Declaration  is,  one  Meffuage,    and  eleven  Acres  of  Land,  in  which  Cafe  it  is  good.     And  fo  p0^'  ^^  I01, 
the  three  Juftices  held  the  Declaration  good,  as  to  this  Point.     And  the  Lord  Mountague  faid,  m  23- h.'s.  Bro. 
D  that  the  faid  Words  (appertaining  to  the  faid  Meffuage)  are  Matter  to  be  given  in  Evidence  to  B?N.ncn&  ,S6o 
prove  what  eleven  Acres  the  Plaintiff  means.     °  As  if  I  have  two  Manors  of  D.  and  I   levy  a  Thco1-  pig.  lib. 
Fine  of  the  Manor  of  D.  Circumftances  may  be  given  in  Evidence  to  prove  what  Manor  I  in-  ^.And.77  Godb 
tend,  as  appears  in  12.  H.  7.     And    the  Phrafe  made  ufe  of  in  fpeaking  is  of  great  help  to  find  352-  ».  Show." 
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*  MbP^RvJ'  out  ^ie  Mearnng  of  Perfons.  a  As  if  I  give  you  a  Cup  of  Wine,  you  fhall  not  have  the  Cup, 
wing.  Max! Teg',  but  if  I  give  you  a  Hogfhead  of  Wine,  you  fhall  have  the  Hogfhead,  for  the  Intent  appears 
8.pL7.reg.2o3.  from  the  Manner  of  the  Expreffion.  So  the  faid  Words  (appertaining,  &c.)  declare  what  eleven 
b  The'oi.  Dig.  Acres  were  meant.  And  Hales  faid,  b  that  a  Garden  may  contain  eleven  Acres  in  Quantity,  and 
jp-8.  cap.i.  §9.  Dv  ,-hJs  fpecjai  Way  it  may  be  Parcel  of  a  Meffuage. 

pi.  20.  Further  it  was  moved  by  Cook,  c  that  the  Declaration  fhould  be  double  becaufe  it  is  contained 

ioHa  Jpl*Fat'-  m   lt->  t^at  t'ie  Defendants  had  bargained,  granted,  and  demifed  to  Farm,  fo  that  there  are  three 
fax.ihz. Double  Words  to  which  they  ought  to  anfwer,  where  in  reiveritate  one  had  been  fufficient ;  d  as  in  Debt 
101.'  u's^h.'j.  uPon  an  Obligation  for  the  Non-performance  of  divers  Covenants  fhewn  to  be  broken,  is  double, 
7.  pi.  14.  in  Jim.  for  one  Covenant  broken  makes  a  Forfeiture  of  the  whole  Obligation.      So  here  the  Plea  is 
pl'73.'t!'96h86.  double,    quod  Mountague  conceffit.      e  For  if  the  Heir  in  Detinue  will  declare  that  his  Father 
18.  Pi.  n.  Doc.  (now  dead)  delivered  the  Deed  to  be  re-delivered  to  him  and  his  Heirs,  and  that  he  is  his  Heir, 
c!o. c%6?Per and  fhews  alfo  that  he  has  the  Land  by  Defcent,  it.  fhall  be  double;    fo  is  it  here.     But  Brown 
Cur.  Pafch.  32.  and  Hales  were  of  a  contrary  Opinion  as  to  this  Point.     For  they  faid,  that  by  the  three  Words 
&Lfl/&«.&-  the  Offence  is  declared  to  be  the  greater.     f  And  in  falfe  Imprifonment  a  Man  may  (hew  20  Caufes 
zrav'-  s-  p>  a'--in  Juftification  of  the  Imprifonment,  and  it  fhall  not  be  double,  for  the  Number  of  Things  in- 
gp?rTcLMa»$-  creafes  the  offence.     And  the  Statute  of  8.  H.  6.  is,  if  any  Man  ouft  another  with  Porce,    or  enter 
fj[<Lc- J-  and  a  peaceably  and  hold  with  Force,    that  then,  &c.    s  And  in  3.  Ed.  4.  a  Man  brought  a  Writ  of  for- 
taken^at  come- cible  Entry  upon  both  the  Points,   and  Exception  was  taken  to  it,  becaufe  the  Statute  is  in  the 
mon  Law)  be-  disjunctive,  fo  that  he  ought  to  have  brought  his  Action  upon  one  Point  only,  but  there  the 
of  Covenant,  and  Writ  was  awarded  good,  becaufe  if  the  Makers  of  the  Statute  had  a  mind  that  a  Man  fhould 
Deerftfr*heNonf"  be  punifhed,  who  offended  in  one  Point,  a  multo  fortiore  their  Intent  was  to   punifh  thofe  who 
covenants.  But  offended  in  both  Points.     So  here  if  the  Intent  of  the  Makers  of  the  Statute  was,  that  he,   who 
the'eomnf  ^offended  in  one  Word  fhould  forfeit  the  Value  of  the  Land,  a  multo  fortiore  he  who  offends  in 
Law  is  now  ai- three  of  the  Words  fhall  forfeit  the  Value  of  the  Land,  and  then  the  fhewing  of  it  is  not  double, 
g^^^l'^efpecially  where  they  all  tend  to  one  Effect  and  Meaning.     And  fo  as  to  this  Point,  twoofthe 
cap.  11.  where- Juftices  were  againfl  the  other  two. 

ftaifnot  blf'c'on^  Further,  whereas  the  Record  faith  that  the  Parliament  was  holden  the  faid  28th  Day  of  Aprils 
fined  to  affign  any  £fo/<?.r  Juftice  was  of  opinion  that  the  Count  was  bad,  becaufe  no  28th  Day  of  April  is  men- 
^rLchTbufmay  tioned  before,  and  then  when  he  faith,  the  faid  28th  Day  of  April,  it  has  Relation  to  a  Thing, 
affigna'smanyas  wnere  there  is  none  fuch.  But  the  Lord  Mountague  was  againfl  him  in  this  Point,  for  when 
ftan 'not abf  hhe  faith,  the  faid  28th  Day  of  &c.  where  in  rei  veritate  no  fuch  Day  was  mentioned  before,  the 
double,  asitwas-vyord  (faid)  is  Nugation  and  Abundance  :  And  inafmuch  as  it  appears  by  the  Record,  that  it 
theBa^0  ^ at can  not  be  referred~to  any  Thing,  becaufe  no  fuch  Thing  is  mentioned  before,  it  follows  that 
=  h.  9.h.6.58.  jt  is  n0  more  than  a  void  and  vain  Recital  and  Abundance,  which  leaves  the  Matter  in  the 
?Lt"7.FBroD7;  fame  Cafe  as  if  he  had  faid  the  28th  Day  of  April,  in  the  Tear,  &c.  omitting  the  Word  (faid.) 
Baiimenta.M.ia  Then  as  to  the  Statute,  all  the  Juftices  agreed,  h  that  it  fhould  not  be  taken  by  Equity,  for 
Fi'tz!"  count  29!  it  is  a  penal  Statute;  and  although  it  is  made  in  Avoidance  of  Perjury  and  Oppreffion,  yet  it  fhall 
Bio.  charters  de  nQt  De  extended  by  Equity ;  no  more  than  Statutes  that  give  Attaints,  '  which,  though  they 
"m' 7.I-Ed.  4.  were  provided  to  avoid  Perjury,  yet  fhall  not  they  be  extended  by  Equity,  as  it  is  ad- 
±0.  z.PerMark--    i     j   ■     divers   Books.      And  by  the  Statute  of  2 z.  Ed.  2.  it  is  declared,  that  if  a  Servant 
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imprifonm.  22.  kills  his  Mafter  it  is  Treafon.  K  And  in  19.  H.  6.  one  was  arraigned  upon  an  Indictment  ror 
Fi,z-D°ublePlea  killing  the  Wife  of  his  Mafter,  and  he  confeffed  it,  and  there  it  came  in  queftion  whether  he 
Doc  p?a.  ¥£,  fhould  be  drawn,  or  hanged  only,  whereupon  it  is  to  be  feen  whether  it  be  Treafon  or  not,  and 
it H-  Hawk  p  there  it  is  adjudged,  by  the  Advice  of  all  the  Juftices  of  the  one  Bench  and  of  the  ether,  that  he 
c.'77.  Bridgm!  fhould  be  drawn  and  hanged,  becaufe  it  was  Treafon  ;  and  there  it  is  not  taken  within  the  E- 
^Fi'/ch^'^'quity  of  the  Statute,  which  fpeaks  only  of  killing  his  Mafter,  but  it  is  rather  within  the  Words 
g  m.  3.  id.  4.  0f  the  Statute,  for  Mafter  and  Miftrefs  are  the  fame  Thing  in  Effect.  So  that  there  the  tak- 
Ent^4*.  Bro!  ing  it  to  be  Treafon  is  a  Declaration  of  the  Words  of  the  Statute,  rather  than  an  equitable 
Forcible  Entry  1 5  Conftruction  of  it.  And  this  Cafe  was  put  by  Cook  Juftice.  Therefore  Statutes,  which  are  made 
h  s.p.2.Browni.  ^  p^fo  great  Offences  worthy  of  Punifhment,  and  which  increafe  the  Severity  of  the  Punifh-  ' 
i  h.  14.  h.  7<  ment  inflicted  by  the  common  Law,  are  penal,  and  fhall  not  be  extended  by  Equity,  though  the 
Attaint!"  42Br°"  Words  of  them  maybe  cOnftrued  beneficially  according  to  the  '  Intent  of  the  Makers  thereof ; 
2.  Browni.  »"•  but  Things,  which  don't  come  within  the  Words,  fhall  not  be  taken  by  Equity.     And   this 
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_?pl7o5itJ:was  the  Opinion  of  all  the  Juftices  in  this  Point. 

corone  7.  Bro.      Further    as  to  what  was  moved,  that  the  Statute  fpeaks  of  pretenced  Rights  and  Titles  in  the 


s.rp!c?io.  ™.C plural  Number  ;  Hales  (for  the  other  Juftices  did  not  fpeak  to  this  Point)  was  of  opinion,  that 
1.  k.  h.  p.  c.  a  m  pj-etenced  Right  and  Title  in  the  lingular  Numoer  is  within  the  Penalty  of  the  Statute  :  for 
pfc.  88. 1  Tco.  the  plural  Number  contains  in  itfelfthe  fingular  Number  and  more.  "And  therefore  the  Sta- 
34Brownrft'20,  tute  of  i .  //.  5.  cap".  3.  recites,  that  whereas  fame  People  do  of  late  ufe  to  forge  divers  falfe  Deeds 
iix.ru6.'110"  and  Muniments,  &c.  therefore  it  ordains,  that  the  Party  thereby  grieved  fhall  have  his  Suit  in 
naT'sfatSaii  that  Cafe,  &c,  here  the  Statute  fpeaks  of  falfe  Deeds  in  the  plural  Number,  yet  if  a  Man  forge 
be  taken  liberal- one  falfe  Deed,  he  fhall  be  punifhed  by  the  Statute,  as  it  is  held  in  many  Books.  So  the  Statute 
JLaCinSgii!  of  5.  R.  2.  cap.  j.  ordains,  "  that  none  fhall  make  entry  into  any  Lands  and  Tenements,  except 
co.3I.?aL.nb.Cro.  <■<■  jn  cafe  where  Entry  is  given  by  Law,"  yet  if  a  Man  enters  into  one  Tenement,  he  fhall  be  pu- 
se"e?  vinAnAbr°' nifhed,  notwithftanding  the  Statute  is  in  the  plural  Number,  as  in  divers  Books  it  is  holden. 
tit.  statutes  e.  90  that  the  plural  Number  contains  in  it  the  fingular  Number.  And  if  one  Right  or  Title  fhould 
Xp^co.lS:  not  be  contained  here,  the  Effect  of  the  Statute  would  be  fet  afide,  and  alfo  every  Right  or  Title 
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is' contained  in  the  laft  Branch  by  this  Word  (any).     And  therefore  for  this  Reafon,  a  Right  or 
Title  in  the  fingular  Number  is  within  the  Statute. 

Further,  as  to  the  Point  which  was  moved,  viz.  whether  a  Leafe  for  Years  be  within  the 
Dano-er  of  the  Statute,  all  the  Juftices  agreed  clearly  a  that  a  Leafe  or  Promife  for  Years  made  a  See  ante  it. 
contrary  to  the  Form  of  the  Statute  was  within  the  Danger  of  the  Statute,  as  well  as  an  Eftate  ffi£  dtoifoota 
for  Life,  in  Tail,  or  in  Fee.     For  the  Scope  and  Defign  of  the  Statute  was  to   root  out  Main- 
tenance, and    Bargains  or  Promifes  of  Titles.     And  if  it  mould  be  lawful   to  make  a  Leafe  or 
Promife   or  Bargain  for  one  Year,  by  the  fame  Reafon  it  would  be  lawful  to  make  it  for  two 
Years,  and  fo  for  ten  or  an  hundred  Years,  and  fome  Men  will  maintain  as  much  for  fuch  an 
Eftate,  as  for  an  Eftate  for  Life,   or  in  a  Manner  for  an  Eftate  in  Tail,  or  in  Fee.      And   the 
Intent  of  the  Makers  of  the  Statute  was  utterly  to  avoid  fuch  Maintenance  and  buying  of  Titles, 
and  the  Words   mail  be  conftrued  moft  favourably  to  fatisfy  the  Intent  of  the  Makers.     And 
the  Words  here  are  not,  that  none  (hall  bargain,  &c.  the  Right  or  Title,  for  then  there  would 
be  more  Colour  to  fay,  that  the  Word  (the)  contains  (all)  -,  but  the  Words  are,    (any  Right  or 
Title)  in  which  Cafe,  if  he  has  a  Fee,  and  promifes  a  Leafe  for  Years,  this  is  a  Right  or  Title, 
which  is  contained  in  the  Word  (any).     And  under  this  Word  (any)  the  leffer  Eftate  (hall  be 
contained  in  the  greater,  as  the  leffer  Part  fhall  be  in  the  greater.     And  therefore  the  Statute  of 
2o   H.  6.  cap.  10.  ordains,  that  no  Sheriff  Jh a  11  let  to  Farm  in    any  manner  his  County ',    &c.  by 
thefe  Words  it  is  contained,  that  he  fhall  not  let  to  Farm  any  b  Part  of  his  County,  for  the  lefs  is b  s-  p-  Abated 
contained  in  the  greater.     And  as  to  the  Cafe  put,  viz.  that  the  Statute  of  Mortmain  ordains,  that  J£  Icjvi.'a!' 
no  religious  Per/on  fhall  buy  any  Lands  or  Tenements,  &c.  which  is  intended  of  the  whole  Eftate,  H-  7-  **>  >3-. 
viz.  the  Fee,   and  a  Leafe  for  Years  is  not  within  the  Danger  of  the  fame  Statute  ;  and  alfo  as  ™x.%L  F'' 
to  the  Cafe  put,  that  the  Statute  of  Pernor  of  Profits  grants  that  the  DiJJeizees  fhall  have  an  dfiionz-Bmwnl  Ilz- 
againft  the  Diffeizors,  or  their  Feoffees ',  fo  that  they  take  the  Profits  at  the  Time  of  the  Writ  piir-?     '24' 
chafed,   notwithftanding  a  Feoffment  or   Gift,  &c.  but  yet,  c  if  the  Diffeizor  or  his  Feoffee  had  no c.s- p- Theo1- 
other  Eftate  than  a  Ufe  for  Years,  where  the  Freehold  of  the  Ufe  was  in  another,  and  thus  S^'gl^V^. 
took  the  Profits,  an  AcYion  real  would  not  lie  againft  him,  becaufe  an  Eftate  for  Years  fhall  be 
out  of  the  Statute,  where  it  is  not  exprefsiy  mentioned  •,    As  to  thefe  Cafes,  they  are  not  at  all 
like  the  Cafe  here,  becaufe  in  the  one  Cafe,  if  the  Reverfion  remains  as  it  was  before,  then  the 
Services,  and  Ward,  Marriage,  and  Relief  fhall  belong  to  the  Lord,  and  in  fuch  Cafe  the  Leafe 
for  Years  is  out  of  the  Intent  of  the  Statute.     And  in  the  other  Cafe,   he,  who  takes  the  Pro- 
fits,  ought  to  have  a  Freehold  in  the  Ufe,   to  make  an  Adion  real  lie  againft  him  ;  for  an  Ac- 
tion real  does  not  lie  but  againft  him  that  has  a  Freehold,  and  no  other  Intent  than  this  can  be 
fuppofed  in  the  Aft,  which  gives  an  Adtion  againft  Pernors  of  the  Profits.     But  our  Cafe  here 
is  grounded  upon  another  Purpofe,  to  wit,  to  avoid  buying  of  Titles  and  Maintenance,  which 
Things  are  praftifed  as  well  for  a  Leafe  for  Years,  as  other  Eftate,  and  therefore  a  Leafe  for 
Years  is  included   within  the  more  extenfive  Words,  and  within  the  Meaning  of  the  Statute. 
And  as  to  what  was  faid,  that  a  Leafe  for  Years  cannot  be  taken  within  the  Intent  of  the  Mak- 
ers of  the  Statute,  becaufe  of  the  Largenefs  of  the  Penalty,  which  creates  a  Forfeiture  of  the  Va- 
lue of  the  whole  Land,  as  to  this,  they  took  it,  that  the  greater  the  Penalty  was,  the  foonee 
People  would  avoid  the  Danger  of  the  Statute  :  And  the  Words  being  as  they  are,  it  cannot  be 
intended  but  they  meant  the  Forfeiture  of  the  whole  Value,  as  well  for  a  Leafe,  as  for  the  Fee. 
For  which  Reafon,  it  feemed  to  all  the  Juftices,  that  if  the  Leafe  here  be  well  fhewn  to  be  made 
contrary  to   the  Form  of  the  Statute,  it  fhall  be  within  the  Danger  of  the  Statute,  as  well  as 
any  other  Eftate,  and  that  the  Defendants  fhall  forfeit  the  whole  Value  of  the  Eftate  in  Fee  for  it. 

Further,  as  to  the  Statute,  the  Juftices  varied  in  the  Expofition  of  it.     Cook  Juftice.     In 
feems  to  me,  that  the  Leafe  for  Years  here  is  within  the  Statute,  and  that  it  is  not  neceffary  to 
aver  d  it  to  be  a  pretenced  Right,  fbr  inafmuch  as  it  is  fhewn  by  the  Count,  that  neither  the d  See  antes  t. 
Defendants  themfelves,  nor  any  of  their  Anceftors,  nor  they  by  whom  the  Defendants  claim, (e(andlh)- 
were  in  poffeflion  of  the  Lands,  nor  of  the  Reverfion  or  Remainder  thereof,  nor  took  the  Rents 
or  Profits  thereof  by  the  Space  of  one  Year,  &c.  ergo  '$  is  pretenced  :  for  the  Statute  makes  the 
Right  of  him,  who  hath  not  been  fo  iff  poffeflion,  &c.  pretenced,  and  that  is  the  Intent  of  the 
Statute,  and  then  to  aver  that,  which  by  the  Statute  and  Declaration  is  apparent,  is  un neceffa- 
ry:  For  the  Body  of  the  Matter  fhews  that  it  is  a  pretenced  Right ;  e  as  if  it  is  pleaded,  that  the  *  Ha"  I3,H;.J; 
Leffee  furrendered  to  the  Grantee  of  the  Reverfion,  it  is  not  neceffary  to  plead*  Attornment,  for15'3' 
that  is  an  Attornment  as  well  as  Surrender ;  fo  here  the  fhewing  that  they  have  not  been  in  pof- 
feflion, nor,   &c.  ut  ftpra,  fhews  that  it  is  a  pretenced  Right,  and  fuch  as  the  Statute  intends. 
And  alfo  thefe  Words  (any  Right  or  Title)  include  our  Cafe,  for  he,   that  makes  a  Leafe  for 
Years,    claims  a  Right  and  Title.      So  that  it  feems  to  me,  the  Leafe  here  is  fhewn  to  be  made 
contrary  to  the  Form  of  the  Statute.  —  Hales  Juftice.     I  am  of  a  contrary  Opinion  in  this  Point, 
viz.  that  the  Plaintiff  has  not  fhewn  the  Leafe  to  be  made  contrary  to  the  Form  of  the  Statute. 
For  every  Leafe  for  Years  made  where  the  Leffor  has  not  been  in  poffeflion,  nor  received  thef  PuJ 
Profits  for  a  Year,  according  to  the  Statute,  is  not  within  the  Danger  of  the  Statute.      f  For  iftaoor  655.°'* 
one  recovers  by  feveral  Writs  of  Formedon  Lands  in  divers  Counties,  and  many  Miles  diftant,  he7z'6H™^  p;c* 
cannot  very  well  occupy  all  this  in  his  Hands,  but  he  may  leafe  it  out  well  enough,  andfuch  aofabiffeizorob- 
Leafe  fhall  be  out  of  the  Penalty  of  the  Statute,  although  it  be  made  within  the  Year.     For  it  is'totltteDit- 
reafonable  that  men  fhould  do  to  others,  as  they  themfelves  would  have  others  do  to  them.     And  fc:^e,oraMort- 
thereforeit  is  reafonable  that  a  Man  may  leafe  his  Land,  to  which  he  comes  lawfully,  although  fifL^d^"5 
he  has  not  been  in  Poffeflion  for  the  Space  of  a  Year.     And  to  fay  that  the  Intent  of  the  Statute  Maintenance  38. 
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was  to  retrain  fuch  Leafes,  would  be  too  hard  an  Expofition,  and  contrary  to  all  Reafon  and 
Fquity,  but  if  he  wps  out  of  poffelTion,  then  there  is  good  Reafon  to  reftrain  fuch  Promifes  or 
Bargains,  for  the  Law  prefumes  they  cannot  be  made  without  an  Intent  of  Maintenance.  And 
if  the  Statute  had  flopped  before  the  faid  Claufe  (except,  &c.)  then  it  had  reftrained  all  Perfons 
from  making  any  Bargain, -Leafe,  or  Promife-,  but  the  Claufe,  (except,  &c.)  and  that  which 
comes  after  it,  was  made  for  the  Advantage  of  LefiTees,  and  thofe  who  fhould  take  Eftates.  As 
if  there  was  a  Prohibition  that  none  fhould  go  to  Paul's,  this  reftrains  all,  but  if  afterwards  is 
fays,  except  he  fhall  firft  pay  to  the  Mayor  of  London  20  s.  this  mail  be  for  the  Benefit  of  him 
that  mail  go  there.  So  here  the  (except,  &c.)  and  that  which  comes  after  it,  is  for  the  Advan- 
tage of  thofe  who  take  the  Eftate.  But  to  conftrue  it  in  fuch  Light,  that  no  Man  (hall  let  his 
Land  until  he  has  been  firft  in  poffelTion  for  a  Year  without  Interruption,  would  be  ao-ainft  all 
Reafon.  But  the  Intent  was  that  a  Man  fhould  not  demife  or  bargain  his  Land  to  any  for  Main- 
tenance, except  he  have  been  in  poffeffion  for  a  Year.  So  that  here  inafmuch  as  the  Plaintiff 
has  not  averred  the  Bargain  and  Leafe  to  be  made  for  Maintenance,  he  has  not  fhewn  the  Cafe 
to  be  within  the  Danger  of  the  Statute  :  For  this  was  the  Point  of  the  Statute.  And  therefore 
Ter  BaUngMn  the  Statute  of  Forger  of  falfe  Deeds  is  in  the  Copulative,  viz.  for  forging  and  publishing ;  a  yet 
*  P"fi»rr.fifz.  jf  jie  pUbliih  it  only,  it  is  within  the  Statute,  but  there  it  ought  to  be  averred  that  he 
m!To.4h. 6a!!publi(hed  the  fame  to  trouble  the  PofTelTion  and  Title  of  the  Plaintiff,  for  that  is  the  Point 
pi.  iz.  dubuatur  Qf  ^   statut;e .     f0   nere   the  Leafe  ought  to   be  averred  for  Maintenance,    that    being   the 

PerNeivton.bitz.  .  r  *  z«ii  r       •        •  c  n  i  •   <  . 

Forgery,  vide    Point  or   our  Statute.      And  becaule   it  is  not  lo,  it  is   not  fhewn  to  be  within  the  Danger 

*?"  9'  Fkz  \ bid"  °^  tne  Statute. Mountague   Chief  Juftice.      It  feems  to  me  that  the  Leafe   here  is  not 

3.' 3  fhewn  to  be  within  the  Danger  of  the  Statute.     But  before  1  enter  into  the  Confederation  of 

i>  Pulton  60.  a.  tne  stat:ute5  \  wjh  jav  down  what  js  a  pretenced  Right  or  Title.     And  it  feems  to  me  that  a  pre- 
tenced  Right  or  Title  is  but  in  one  Cafe,  and  that  is,  b  where  one  is  in  poffeffion  of  Lands  or  Te- 
nements, and  another,  that  is  out  of  poffeiTion,    claims  them,  or  fues  for  them,  that  is  a  pre- 
tenced Right  or  Title.     For  if  one  has  Right  or  Title  to  Land,  and  afterwards  he  comes  to  the 
Poffeffion  of  the  fame  Land,   his  Right  or  Title  is  extinct  or  fufpended  in  the  Land,  for  during 
the  Time  that  he  has  the  Land,  it  is  not  in  effe,  ergo  during  that  Time  it  cannot  be  termed  a 
Right  or  Title.     And  that  fuch  is  a  pretenced  Right  or  Title,  is  proved  by  the  Statute  itfelf, 
which  has  a  Provifo  in  it,  that  it  Jhall  be  lawful  for  any  one,  being  in  lawful  Poffeffion,   to  buy  or  ob- 
tain the  pretenced  Right  or  Title  of  any  Perfon  or  Perfons  to  fuch  Lands,  &c.  fo  that  when  the  Sta- 
« Pukon  60.  a.   tute  faith,  he  in  the  Poffeffion  may  buy  the  pretenced  Right  of  any  other,  it  declares  my  Definition, 
to  be  true.     Further,  I  take   the    Statute,  c   that  if  he,  who  is  out  of  poffeffion,  bargains  or 
fells,  or  makes  any  Covenant  or  Promife  to  part  with  the  Land  after  he  fhall  have  obtained  the 
Poffeffion  of  ir,  this  fhall  be  within  the  Danger  of  the  Statute,  whether  he,  who  fo  bargains,  fells, 
or  promifes,  have  a  good  and  true  Right  or  Title,  or  not ;  and  in  this  Point  the  Statute  has  noc 
altered  the  Law,  for  the  Common  Law  before  this  Statute  was,  that  he,  who  was  out  of  pof- 
feffion, might  not  bargain,  grant,  or  let  his  Right  or  Title,  and  if  he  had  done  it,  it  fhould  have 
been  void.     Then  this  Statute  was  made  in  Affirmance  of  the  Common  Law,  and  not  in  Altera- 
tion of  it,  and  all  that  the  Statute  has  done  is,  it  has  added  a  greater  Penalty  to  that  which  was 
contrary  to  the  Common  Law  before,  viz.  that  a  Man  fhall  forfeit  the  Value  of  the  Thin°-  bar- 
gained or  promifed,  &c.  and  to  avoid  fuch  Bargains  or  Promifes,  where  a  Man  is  out  of  pof- 
feffion, is  the  only  Point  which  the  Statute  here  remedies.     For  to  conftrue  the  Statute,  that  he, 
who  is  in  poffeffion,  fhall  not  make  a  Leafe,  Bargain,  or  Feoffment,  except  he  has  been  in  pof- 
i  via.  Abr.  tit  feffion,  or  taken  the  Profits  for  a  Year  before,  would  be  a  hard  Law,  and  contrary  to  all  Rea- 
TTami    fon  anc*  Equity  :  and  fuch  an  Expofition  of  the  Statute  was  never  intended  by  the  Makers  of  it. 
I  't.°6.  Ed.  3!  For  it  was  always  lawful   and  agreeable  with  good  Reafon  and  Policy  to  permit  him,  who  was 
charnVny  to?" in  Poffeffion,  to  make  Feoffments,  Bargains,  and  Leafes  of  his  Land,  altho'  he  had  not  been  in 
BroT/.V.N.B.  Poffeffion  but  a  Day  before.     dAnd  that,  which  Law  and  Reafon  allows,  fhall  be  taken  to  be 
T"  shav?9^,96.  »n  Force  againft  the  Words  of  Statutes.     And  therefore  the  Statute  of  Articulifuper  Chartas  cap.  1 1. 
PeTcur.  1  uon.  ordains,  that  no  Officer,  nor  any  other,  (for  to  have  Part  of  the  Thing  in  Plea)  fhall  take  upon  him 
i6Hawk°.rp.5c.  theBufmefs  that  is  in  Suit ;  e  yet  if  the  Tenant,  pending  a  Precipe  quod  reddat  againft  him,  infeoffs 
265.  i.FinchiS.  his  Son  and  Heir  apparent,  this  fhall  be  cut  of  the  Danger  of  the  Statute,  as  it  is  taken  in 

H^;^*?^-  Ed-  3'  for  tlie  Son  couid  notbe  faid  a  Maintainer  to  the  Father,  but  on  the  contrary  he  is 
304.  bound  to  aid  his  Father  as  often  as  he  can.     So  that  there  they  would  not  expound  the  Statute 

c^am  'itf« Rot",  contrary  to  what  the  Common  Law  and  common  Reafon  allowed,  notwithftanding  the  Words 
^s-Hcyiand-i  were  agajnfl;  jt.  f  ln  like  manner  the  Statute  of  Weftminfter  2.  cap.  12.  ordains,  that  in  an  Ap- 
poft.' 304?  wing!  peal  it  Jhall  be  enquired,  who  were  the  Abbettors,  and  that  they  fhall  render  Damages  to  the  Party 
Max.  reg.  78-  acquitted;  yet  if  the  Heir  abett  his  Mother  to  bring  the  Appeal,  although  he  is  within  the  Words 
NotaU  Hawk!  of  the  Statute,  he  fhall  be  out  of  the  Danger  of  it ;  and  fo  Herle  took  it  in  the  faid  Cafe  of 
p.  c.  199-  6.  Ed.  3.  For  Common  Law  and  Reafon  fay,  that  he  fhall  aid  his  Mother,  and  abett  her.  So  there 
cap^a'o.3'  is  a  Statute  which  inflicts  Punifhment  Malefacloribus  %  in  Parcis,  yet  if  he  does  h  no  other  Trefpafs 

h  s.  p.  Adimig-  jn  a  parjc  t{ian  Hunting,  he  is  out  of  the  Danger  of  the  Statute,  although  he  is  within  the  Words, 
it.  -psimtefs'  of  and  that  by  the  Intent  of  the  Statute.  So  here  in  our  Cafe,  if  it  was  fully  within  the  Danger  of 
^WsCafeJitz.  ^  vyor(]s  of  the  Statute,  which  are,  that  a  Man  fhall  not  alien  nor  make  a  Leafe  except  he  has 
l/in'nvigg.  iV.  been  in  Poffeffion  for  a  Year  before,  yet  we  are  not  to  intend  that  he,  who  makes  a  Leafe  bond  fide 
Ravm.  845-  ££  and  without  ill  Defign  of  any  Land  whereof  he  has  not  been  in  Poffeffion  for  fo  long  a  Time, 
r^vin.1  Abr!  fhall  be  within  the  Penalty  of  the  Statute,  becaufe  good  Reafon  and  Equity  allows  fuch  an  one 
do  it.  But,  Sir,  it  feems  to  me  that  the  Words  ought  to  receive  fuch  Conftruttion  as  fhall  not 
clafh  with  common   Reafon,  and  that  is  in  this   Manner,  viz.  except  fuch   Perfon  or  Perfons, 
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&c  have  been  in  Poffeffion  thereof,  here  there  fliould  be  a  full  Point  and  Reft;  or  of  the  Reverfion 
or  Remainder  thereof \  this  makes  another  full  Sentence;  or  have  taken  the  Rents  or  Profits  thereof 
by  the  Space  of  one  whole  Year  next  before,  here  there  is  another  full  Period  ;  £  {o  that  thefe  Words  %  wing.  Max. 
(by  the  Space  of  one  whole  Tear,  &c.)  fhall  only  have  Relation  to  the  next  Sentence  before,  viz. reg-  I0'p  ' 3' 
to  the  taking  of  the  Rents  or  Profits  ;  and  the  Claufes  of  baling  in  Poffeffion,  Reverfion  or  Remainder 
are  abfolute,  and  ftand  by  themfelves,  and  are  to  be  thus  taken,  viz.  if  one  hath  been  in  Poffef- 
fion,  Reverfion,  or  Remainder,  tho'  it  be  but  for  an  Hour,  it  is  fufficient,  and  he  may  alien 
without  Danger  of  the  Statute.  And  this  feems  to  me  the  beft  Expofition  of  the  Statute.  And 
yet  every  one  who  has  taken  the  Profits  for  a  Year  may  not  make  a  Feoffment  or  Leafe  ;  for  if 
the  Iffue  in  Tail  of  full  Age  marries  with  a  Woman  Difcontinuee  in  Tail,  againft  whom  he  has 
Caufe  of  a  Formedon,  there  if  he  makes  a  Leafe  or  a  Feoffment  he  is  within  the  Danger  of  the 
Statute,  becaufe  he  takes  the  Profits  in  Rigtit  of  his  Wife,  and  he  has  given  the  Right  which  he 
had  in  him,  and  which  was  not  in  his  Wife,  in  Refpeft  whereof  he  is  in  Danger  of  the  Statute. 
So  if  he  rakes  the  Profits  as  Guardian,  &c.  Wherefore  it  feems  to  me,  that  (the  Space  of  a  Year) 
ihall  be  referred  only  to  the  next  Claufe,  and  not  to  the  Poffeffion,  or  to  him  in  Reverfion  or  Re- 
mainder. And  if  any  one  thinks  this  Expofition  too  hard,  he  ought  to  confider  that  it  is  not  fo 
hard  as  the  other,  viz.  that  none  fhall  make  a  Leafe  or  Feoffment,  if  he  has  not  been  in  Pofleffion 
for  a  whole  Year  before,  for  then  he  that  enters  *  for  Mortmain,  or  he  that  recovers  in  a  Writ  of*  P^ton^.  «; 
Right  far  difclaimer,  might  not  make  a  Leafe  within  the  Year,  according  to  that  Expofition,  be- 
caufe  neither  he,  nor  any  by  whom  he  claims,  had  been  in  Poffeffion  for  whole  Year  before, 
&c.  whereas  there  the  Lord  does  not  claim  the  Land  by  the  Tenant,  nor  by  them  into  whofe 
Hands  it  was  amortized,  but  by  Matter  in  Law  ;  and  therefore  the  Intent  of  the  Statute  never 
was  according  to  that  Expofition,  for  if  it  fliould  be  fo  taken,  it  would  do  more  Harm  than  Good  ; 
for  which  Reafon  it  feems  to  me  that  the  Statute  fhall  be  intended  uUfupra.  Then  in  the  prin- 
cipal Cafe,  inafmuch  as  the  Leafe  is  newly  made,  and  commences  at  this  Day,  none  can  make 
Title  to  it  except  of  late  Time,  no  more  than  one  may  to  Common  or  a  Rent  granted  de  novo 
out  of  Land  ;  and  therefore  the  Plaintiff  ought  to  have  fhewn  that  the  Leafe  was  in  Poffeffion  of 
forne  Perfon,  where  the  Defendants  pretended  a  Right  or  Title  to  it,  or,  that  the  Defendants  pro- 
mifed  a  Leafe  in  the  Land  of  which  they  were  not  in  Pofleffion,  and  forafmuch  as  this  is  not  fhewn, 
there  is  not  any  Matter  fhewn  to  be  done  contrary  to  the  Form  of  the  Statute  :  for  as  the  Matter 
is  here  declared,  it  fhall  be  intended  that  the  Defendants  were  in  Poffeffion  of  the  Land,  in  Refpecc 
it  is  fhewn  that  they  made  the  Leafe,  and  he  that  makes  a  Leafe  fhall  be  intended  in  Poffeffion. 
And  if  it  be  fo,  tho'  they  had  been  in  Poffeffion  but  for  an  Hour,  the  Matter  is  out  of  the  Dan- 
ger of  the  Statute.  Therefore  it  feems  to  me,  that  herejs  no  Offence  fhewn  to  be  done  againft  the 
Statute. 

A  Report  of  a  "Judgment  given  in  the  Guildhall  of  London  in  the  Huflings  there,  in  the 
Time  of  Lent,  in  the  Seventh  Tear  of  the  Reign  of  King  Edward  the  Sixth,  by  the 
Sheriffs  of  London  Judges  there,  in  an  Affize  of  frefh  Force  brought  by  John  Pollard 
and  Mary  his  Wife,  againji  Bartholomew  Jekyl  and  others. 

JLfEMO  RANBUM,  That  John  Pollard  Efquire,  late  one  of  the  Serjeants  at  Law,  and  dif-  ["a^Xaga'nft 
•*■"■*■  charged  thereof  by  the  King's  Letters  Patent,  and  placed  as  Vice-Prefident  of  the  King's  tf^ZitiJh™ 
Councel  in  the  Marches  of  Wales,  and  Mary  his  Wife,  in  the  Huflings  in  the  Guildhall  of  London,  rum™tu?f*% 
the  Monday  next  before  the  Feaft  of  St.  Martin  in  thtfixth  Year  of  the  Reign  of  King  Edward  the  nameV docs  not 
fixth,  brought  an  Affize  of  frefh  Force  upon  a  Plaint  of  Intrufion  commenced  before  the  Mayor abate *e  j^"* 
and  Aldermen,  and  fent  to  the  Sheriffs  according  to  the  Cuftom  of  the  City,  againft  Bartholomew  fendan'ts,  \^~ 
Jekyl,  Ralf  Foxley  and  Agnes  his  Wife,  and  eleven  other  Perfons,  upon  a  Diffeizin  done  to  them  °"Iy.  asltothat 
of  Land  in  London,  and  ten  of  the  Defendants  appeared  by  Bailiff,  and  pleaded  as  follows,  to  wit,  and  it  iiaii  fla'nd 
-f-  that  there  never  was  in  Being  any  fuch  Agyes  Wife  of  the  afonfaid  Ralf  Foxley,  as  by  the  Plaint  ^d  againft  the 
aforefaid  is  fuppofed,  and  this  they  are  ready  to  verify,  &c.     Wherefore  they  pray  Judgment  of  the 
Plaint  afcrcfaid,  and  that  it  may  be  enquired  by  Affize.     And  if ,  &c.  then  they  fay,  that  they  have  lib.  iT.  l^'7. 
done  no  Injury  nor  Diffeizin  to  the  aforefaid  Plaintiffs  touching  the  'tenements  aforefaidput  in  View,  and  in  §  I2, 
the  Plaint  afcrefaid  fpecified.     And  of  this,  Sec.     And  the  three  others  pleaded  the  fame  Plea  by  F°r  thepiaintuf. 
Attorney.     And  the  Plaintiffs,  as  to  the  Plea  pleaded  in  Abatement  or  the  Plaint,  demurred  in  aSeeAnte75 .(*) 
Law  ;  and  as  to  the  other  Plea,  they  prayed  the  Affize.     And  whether  the  Writ  fhould  abate, b  Br0-  Voucher 
inafmuch  as  it  was  either  always  falfe  or  not,  a  Day  was  given  for  it  to  be  argued,  and  it  was  ar-  \\e.  b.  19-.'  a. 
gued  and  debated  at  Guildhall  the  laft  Saturday  of  Hillary  Term  in  the fev'enth  Year  of  the  Reign  F-  f-  B-  *f*«« 
of  King  Edward  the  Sixth,  where  it  was  argued  for  the  Plaintiffs  by  their  Councel,  that  Affizes  of  2'.  Roi.*Abri 
frefh  Force  purfue  the  Nature  of  Affizes  at  Common  Law,  fo  that  the  Argument  in  the  one  is  the  ?+<•  p>-  Jf-  ' 
Argument  of  the  other.     And  Affizes  are  the  molt  fpeedy  a  Suits  in  the  Law,  for  the  Jury  fhall,  24inir.'/ii.3, 
by  the  Words  of  the  Writ,  have  the  View  before  their  Appearance,  and  altho'  Warranties  are  fa-  j'£°\5g'  yln 
voured  in  Law,  b  yet  in  an  Affize  a  Man  fhall  not  vouch  any  one,  unlefs  he  be  prefent,  and  this  Abu  tit.  Vouch! 
is  for  the  Plaintiffs  Expedition :  c  and  a  Protection  will  not  defend  the  Party  aeainft  an  Affize,  %?l  I4'   , 

J       \D  c  F,  21.  H.  6. 

but  Affizes  ate  excepted  by  the  Words  of  Protections,  which  Cafes  prove  how  much  Affizes  are  42.  pi.  i3.  b™. 
favoured  in  the  Law.     And  all  Things  and  Pleas,  which  are  dilatory  or  in  Abatement  of  Affize-s,  Proteai™  53- 
are  efteemed  odious,  and  therefore  fuch  Exceptions  as  will  abate  other  Writs,  will  not  abate  Affizes,  g.'co.  50.  a. 
if  fo  be  there  is  a  Diffeizor  and  Tenant,  for  that  is  the  Subftance  of  the  Suit,  and  Pleas  or  Ex-  ^°'1^\ll\t'  *' 
ceptions,  which  don't  difprove  that,  are  of  little  Force  in  Affizes,  altho'  in  other  Suits  they  areKefw.  135.0. 

A  a  available.  ;iR;_,Abr,52j- 
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available.     And  therefore  Mifnomer  of  one  of  the  Defendants  fhal!  not  abate  the  Aflize^  if  there 

is  another  Difleizor  and  Tenant,  as  it  is  adjudged  in  many  Places  in  the  Book  of  AJizes,  and  yet 
a  14.  Afs.  pi.  8.  the  Writ  was  always  falfe  a  And  To  in  Aflize,  if  the  Tenant  pleads  Jointenancy  of  Parcel  with  a 
753Z.Bro!Affize  Stranger  not  named,  altho'  the  Plaintiff  confefs  it,  yet  it  (hall  not  abate  his  Aflize  except  for  that 
igo.jointenancy  part  only,  but  for  the  reft  the  Writ  and  Plaint  lhall  Hand  in  Force,  as  it  is  adjudged  in  divers 
i 4!  Fitzf Brief!  Places  in  the  Book  of  AJfizes,  and  yet  there  the  Plaint  was  always  falfe.  And  the  Writ,  altho'  it 
757.Bro.a81.  is  general,  lhall  be  intended  to  be  brought  of  all  that  is  contained  in  the  Plaint,  and  fo  the  whole 
feffion"1.' jo°in"-  lhall  be  intended  falfe  ab  initio  ;  but  if  there  is  a  DiiTeizor  and  Tenant  for  any  Part,  then  that  is 
tenancy  37.  21.  fufficient,  and  the  Law  requires  no  other  Truth  in  the  Writ  or  Plaint.  And  to  fay,  that  one 
AffizeiiV  11.  named  in  the  Writ  was  dead  before  the  Writ  purchafed,  or  to  fay,  that  there  never  was  fuch  an 
Vd  f1-'  6'nfro'one  m  *n  rtrum  natura,  is  all  one,  and  of  the  fame  Effect,  for  in  both  Cafes  the  Writ  was  al- 
^  .jointenancy  ^^   ^^  _    ^  .^   ^  ^^  Cafc,  viz.  that  one  named  in  the  Writ  of  Aflize  was  dead  before  the 

Writ  purchafed,  it  is  adjudged  no  Plea  in  Abatement  of  the  Writ,  but  if  there  is  another  Difleizor 
25^  Theoh'  ar>d  Tenant  the  Writ  (hall  be  good  againft  them.  And  to  prove  that  the  Law  is  fo  in  that  Cafe, 
Dig.  Hb.n.cap.  thefe  Books  were  cited  to  be  adjudged  in  Point,  viz.  12.  Afs.  pi.  bi4.  23.  Afs.  pi. c  10.  26.  Afs. 
7'  *  l*  pi.  63.   29.  Afs. d  pi.  62.  et e  70.     And  alfo  that  in  the  faid  Cafe  of  1 2.  Afs.  pi.  14.  our  principal 

eBro.Br:ef285.  Cafe  is  adjudged,  viz.  ne  unques  tiel  in  rerum  natura  is  no  Plea  in  Abatement  of  the  Writ,  if  there 
lt°l'  p,gKlib'  ce  another  Difleizor  and  Tenant.     So  that  the  Cafe  of  one  dead  before  the  Writ  purchafed,  and 
"  our  principal  Cafe  are  both  adjudged  in  the  faid  Plea.    Alfo  a  Cafe  in  T.  44.  Ed.  3.  18  Fitz.  Brief. 
dBro.Brief.301.  ^g_  was  cited,  which  Cafe,  it  was  faid,  is  abridged  by  Filzherbert  more  fully  for  the  Purpofe  here, 

than  the  Book  at  large  in  Print  is.     And  it  was  likewife  faid,  that  the  Adion,  which  might  be 

"ze3C5-  mod  fitly  refembled  to  an  Aflize,  is  a  Quare  Impedit,  which  in  Refpect  of  the  Danger  of  Laple  may 

f  Bro.  Brief,      well  be  compared  to  an  Aflize  for  the  Expedition  of  it.     And  it  was  alledged,  that  it  appears  in 

'edt^Thed  f  M'  7'  ^'  4'  3^'  ft'  23'  t'ia':  t'ie  ^r'or  ^  Wa^icn  brought  a^uare  Impedit  againft  the  Bifhop  of 
Dip.  hb.'  11.    '  Carliel  and  many  others,  where  it  was' pleaded  in  Abatement  of  the  Writ,  that  one  of  the  Defendants 
«p-  7-  §  4-       was  dead  the  Day  of  the  Writ  purchafed,  and  he  demanded  Judgment  of  the  Writ  for  all,  et  non  al- 
locatur; which  Cafe  may  be  refembled  to  an  Aflize  caufd  qua  fupra.     And  fo  the  Writ  in  the  prin- 
251.  ' IO     °  '  cipal  Cafe  lhall  be  good.     And  it  was  faid  that  our  Cafe  cannot  be  refembled  to  a  Writ  of  Tref- 
pafs,  for  that  in  the  faid  Cafe  of  29.  Afs  pi.  62.  it  is  adjudged,  s  that  in  Trefpafs  if  one  of  the  De- 
liz.'rin.'lo.     fendants  was  dead  before  the  Writ  purchafed,  the  Writ  fhould  abate  :  and  fo  is  it  touched  by  the 
Trefpafs  60.      Way  in  many  other  Books  and  Cafes  fince  that  Time.     But  yet  it  was  faid,  that  in  the  Cafe  of  Ro- 
bert Paffelow  in  h  M.  47.  Ed.  3.  18.  pi.  35.  and  in  'the  Cafe  of  Michel  and  Gi'bert  in  '  T.  44.  Ed.  3. 
5:s?Bro.rl7o'.     ^S.  pi.  10.  the  contrary  was  adjudged,  viz.  in  the  firftCafe,  that  in  Trefpafs  the  Writ  lhall  not  a- 
bate,  where  one  named  in  the  Writ  was  dead  the  Day  of  the  Writ  purchafed  ;  and  in  the  other  Cafe 
it  was  adjudged,  that  the  Writ  (hall  not  abate,  where  it  was  pleaded  that  one  named  in  the  Writ 
k  Comya  agreed  k  was  not  in  rerum  natura  the  Day  of  the  Writ  purchafed,  for  that  he  was  dead  before  -,  and  it  was 
Kdw.  ie78'a.    faid  that  there  are  more  Books  adjudged  this  Way  than  the  other.     But  it  was  argued,  that  altho' 
pj:  4- Theoi.     the  Writ  of  Trefpafs  fhould  abate  in  fuch  Cafe,  yet  it  might  not  be  refembled  to  the  principal  Cafe. 
7.1§i.',1"Cap'  F°r  the  Law  favours  the  Aflize,  and  the  Expedition  in  it,  more  than  in  Trefpafs :    And  alfo  in 
Trefpafs,  the  Perfon  is  the  chief  and  original  Caufe  of  the  Action,  and  the  Plaintiff  lhall  punifh 
the  Perfon  of  the  Defendant  in  Trefpafs,  and  then  if  any  of  the  Defendants  be  dead  before  the 
Writ  purchafed,  it  ftands  with  fome  Reafon  to  abate  the  Writ:    but  in  the  principal  Cafe  the 
Land  is  the  chief  and  original  Caufe  of  the  Action,  and  then  if  the  Land  and  the  Eltate  remains, 
and  there  is   a  Difleizor  and  Tenant,  it  is   fufficient  for  the  Plaintiff.     And  therefore  for  thefe 
Caufes  it  was  prayed  for  the  Plaintiffs,  that  the  Writ  might  (land,  and  that  this  Plea  might  not 
be  enquired,  and  that  the  Aflize  might  be  taken  upon  the  Plea  of  nul  tort,  &c. 
e  antra  for  the       On  the  contrary  it  was  argued  for  the  Defendants,  that  the  Plaint  ought  to  abate  becaufe  this 
Defendants.       Aflize  of  frefh  Force  lhall  purfue  the  Order  and  Pleading  of  Aflizes  at  Common  Law.     And  in 
Aflizes  at  the  Common  Law  the  Plea  pleaded  here  fhall  abate  the  Writ,  becaufe  it  proves  that  it 
was  not  well  purchafed.     '  And  it  was  alledged,  that  it  is  holden  in  27.  H.  8.  in  a  Quare  Impe- 
lo^'i7'  HEr8o'    ^»  that  if lt  be  pleaded  for  one  of  the  Defendants  that  there  is  nul  tiel  in  rerum  natura  as  one  named 
Bro.  Brief.  3. '  in  the  Writ,  this  lhall  go  in  Abatement  of  the  whole  Writ,  otherwife  in  Cafe  of  m  Mifnomer  of 
one.     And  fo  lhall  it  be  in  an  Aflize,  which  has  been  refembled  to  a  ^uare  Impedit.     And  it  was 
b.  Keit0^1-5.9'  faI0,>  tnat  ^e  common  Opinion  amongft  Men  learned  in  the  Law  has  always  been,  that  dead  be- 
pi.  4.  fore  the  Writ  purchafed,  or,  nul  tiel  in  rerum  natura,  lhall  abate  the  Writ  againft  all,  in  Actions 

as  well  feveral  as  joint,  and  in  all  Actions  in  general.  And  fo  it  was  prayed  that  the  Plaint  here 
might  abate.  And  hereupon  the  Court  would  be  advifed  :  and  they  gave  Day  further.  And  in  the 
mean  time  Southcote  of  the  Middle  Temple  one  of  the  Deputies  of  the  Sheriff  of  London,  andjudgein 
the  Caufe,  confulted  with  divers  of  the  Juftices,  and  prayed  their  Advife  in  the  Cafe,  and  all  the  Cafes 
before  alledged  bv  the  Councel  were  written  in  a  Paper,  and  delivered  to  Hales  one  of  the  Juftices 
of  the  Common  Bench,  and  he  perufed  all  the  Books  where  the  Cafes  were  alledged,  and  read 
the  Books  cited,  and  found  them  according  as  they  were  cited,  and  afterwards  faid  to  Southcote, 
that  no  Man  learned  in  the  Law  could  fhew  any  Book  adjudged  contrary  to  the  Books  cited.  And 
becaufe  there  were  here  many  Books  the  one  Way,  and  none  the  other  Way,  he  advifed  him  to 
follow  the  Judgments  before  given.  And  this  he  alfo  faid  to  me  myfelf.  And  at  another  Day 
afterwards  in  the  Guildhall  aforefaid  the  Court  faid,  we  take  the  Law  to  be,  that  the  Plea  does 
not  go  in  Abatement  of  the  Plaint  againft  all,  but  only  againft  the  faid  Agnes.  Wherefore  we 
owing.  Max.  award  the  Plaint  good  againft  the  others,  and  alfo  do  award  the  Aflize. 

re2.74,  pi,  n.     n  ^fcerw5rds  the  Plaintiffs  Councel,  having  well  confidered  the  Matter,  perceived  that  the  Cafe  was 

argued 
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argued  prematurely,  and  before  the  proper  Time  ■,  for  the  Affize  ought  to  have  enquired  the  whole 
Matter,  and  if  they  had  found  the  Exception,  viz.  that  there  was  no  fuch  Perfon  in  rerum  naiurd,  as 
the  Defendants  had  alledged,  and  had  alfo  found  a  Diffeizor  and  Tenant,  then  the  Matter  ought  to 
come  in  Queftion,  and  that  would  have  been  the  proper  Time  to  difpute  the  Point  of  Law  arifing 
thereupon,  and  not  before.  For  the  Plea  pleaded,  ut  fupra,  was  not  anfwerable  ;  for  if  a  Man  pleads 
in  Affize  in  Abatement  of  the  Writ,  Jointenancy  on  the  Part  of  the  Plaintiff,  or  Jointenancy  with- 
out Deed  on  the  Part  of  the  Tenant,  or  pleads  that  the  Tenements  are  in  another  Town,  or  that 
the  Plaintiff  or  Tenant  is  mifnamed,  or  the  like  Pleas,  and  pleads  over,  viz.  et  ft  trove  ne  foit,  nul 
tort,  &c.  as  he  ought  to  do  in  fuch  Cafes,  the  Plaintiff  mail  not  reply  to  the  Pleas  in  Abatement 
of  the  "Writ,  nor  are  they  anfwerable:  for  when  the  Defendant  pleads  in  Abatement  of  the  Writ, 
and  pleads  over,  et  Ji  trove  ne  foit,  mil  tort,  his  Conclufion  is,  et  de  hoc  ponit  fe  fuper  Affzam,  and 
the  Entry  mail  be,  et  Querens  fimiliter.  And  fo  the  Plaintiff  fhall  fay  nothing  dlebut  fimiliier,  and 
fhall  not  -f  anfwer  fpecially  to  the  Pica  pleaded  before  nul  tort.  But  if  the  Tenant  in  Affize  pleads  ^  Booth  265) 
Jointenancy  by  Deed  with  a  Stranger,  there  the  Demandant  ought  to  anfwer  it:  for  there  he  thzf-i0- 
pleads  the  Jointenancy  fnall  not  plead  over  to  the  Affize,  but  fhall  ftay  upon  that  only,  and 
fhall  pray  Procefs  upon  the  Statute,  and  therefore  the  Plea  is  anfwerable  ;  but  in  the  other  Cafes  the 
Plaintiff  fhall  not  anfwer  to  the  Matter  pleaded  in  Abatement  of  the  Writ ;  neither  fhall  he  in  our 
Cafe,  and  then  if  it  is  not  anfwerable,  by  the  fame  Reafon  the  Plaintiffs  might  not  demur  upon 
it,  for  a  Man  may  not  demur  upon  that  which  does  not  require  an  Aniwer.  And  therefore  the 
Matter  ought  to  be  enquired  by  the  Affize,  as  it  was  done  in  the  faid  Cafes  of  23.  Afs.  pi  10.  and 
26.  Afs.pl.  63.  For  which  Reafon  the  Councel  for  the  Plaintiff,  taking  the  Law  to  be  as  is  faid 
before,  prayed  the  Court  that,  when  the  Affize  was  fworn,  they  might  firft  enquire  of  the  Matter 
pleaded  in  Abatement  of  the  Plaint,  viz.  if  there  ever  was  any  fuch  Agnes  in  rerum  natura.  And 
the  Court,  at  the  Prayer  of  the  Plaintiffs,  charged  the  Affize  to  enquire  of  this  fir  ft,  who  found, 
that  there  never  was  any  fuch  Agnes  Wife  of  the  faid  Ralf  Foxley  in  rerum  natura,  as  the  Defendants  verdia. 
had  alledged.  And  further  they  found,  that  fome  of  the  Defendants  only  diffeized  the  Plaintiffs 
of  Part  of  the  Tenements,  and  (hewed  the  Certainty  thereof,  and  of  this  they  acquitted  the  reft  of 
the  Defendants  :  And  others  diffeized  the  Plaintiffs  of  another  Part,  and  of  that  they  acquitted 
the  reft  of  the  Defendants^  and  fo  of  a  third,  and  of  a  fourth  Part,  and  thus  they  found  four  fe- 
veral  DifTeizins  at  four  feveral  Times,  and  by  the  Defendants  feverally,  and  afiTefled  feveral  Dama-  Damages  feveral 


ges,  viz.  for  every  Diffeizin  a  Penny  againft  all  the  Diffeizors  of  each  Part,  and  61.  13.  s.  3  d.  for  ^^l*"^" 
the  Cofts  of  Suit  entirely  againft  all  together,  and  this  was  done  at  the  Requeft  of  the  Plaintiff's 
Councel,  to  avoid  the  Danger  of  an  Attaint,  if  the  Jurors  had  not  found  a  Diffeizin  by  all  jointly. 
Wherefore  upon  this  Verdict,  on  the  third  Saturday  in  Lent  in  the  feventh  Year  of  the  Reign  of  Judgment. 
King  Edward  the  Sixth,  the  Court  awarded  that  the  Plaintiffs  fhould  recover  Seizin  of  the  Land, 
and  their  feveral  Damages,  as  the  Verdict  affeffed  them,  and  the  Cofts  of  Suit  entirely  againft  them 
all  together,  and  26  s.  8  d.  befides,  for  the  Cofts  encreafed  by  the  Court. 

In  the  fame  Court  another  Affize  of  frefh  Force  was  brought  by  "Thomas  Panel  Parfon  of  thePandv.Mocr, 
Church  of  Honeylane  in  London,  againft  Thomas  Moor  and  the  Corporation  of  Mercers  of  London,  &c' 
upon  a  Diffeizin  done  to  the  Plaintiff  of  a  Cellar  under  the  fame  Church  •,  and  Moor  appeared  in  One  may  not 
proper  Perfon,  and  the  Corporation  by  Bailiff,  and  his  Warrant  was  demanded,  and  he  had  noappe,rin  an  Af~ 
Warrant,  and  the  Affize  was  prayed  againft  the  Corporation,  becaufe  by  Law  they  cannot  appear  a  corpo/ation'0 
by  Bailiff  without  his  having  a  Warrant  in  Writing,  fo  that  upon  the  Matter  they  had  made  De- with?utJv."' 
fault.     And  the  other  Party  faid,  that  it  fhould  be  done  in  this  Writ  as  in  Affizes  at  Common  s*.  p.  1.  ven"S' 
Law,  and  the  Writ  of  Affize  faith,  Put  by  Sureties  and  fafe  Pledges  the  afore/aid  (Defendant)  or  his  2|' Vide  3"  p- 
Bailiff,  if  he  cannot  be  found,  LJV.  and  fo  the  Writ  warrants  the  Appearance  of  the  Bailiff.     And  to 
prove  that  a  Bailiff  may  be  to  a  Corporation  without  Deed,  the  Cafe  of  Trefpafs  brought  by  the 
Dean  and  Chapter  of  Paul's  in  a  12.  H.  7.  was  cited.     Againft  which  on  the  other  Side  was  cited 
the  Cafe  in  b  4.  H.  7.  of  Debt  brought  by  the  Dean  of  Paul's.    And  alfo  on  this  Side  it  was  faid,  that  *  t.  12.  h.  7. 
altho'  the  Writ  fpeaks,  vel  Ballivum  fuum,  as  is  fhewn  before,  yet  this  fhall  be  intended  fuch  a  26- a;  Br0- Cor- 
Bailiff  as  the  Law  allow.s  viz.  if  the  Defendant  is  a  natural  Body,  then  his  Bailiff  without  Deed,  MonTran/de 
and  if  a  Body  corporate,  then  their  Bailiff  by  Deed.     And  it  was  faid,  c  altho'  the  Law  was  that  f^s  "^  T,ef" 
one  might  juftify  in  Trefpafs  as  Bailiff  to  a  Corporation  without  Deed,  yet  it  is  not  like  to  a  Bai-paSZ 
Jiff  in  Affize  ;  for  there  he  fhall  plead  touching  the  Right  of  the  Freehold,  and  therefore  he  is  in  Brol  co"o«tifn 
a  higher  Degree  than  a  Bailiff  of  a  Manor,  who  takes  the  Profits,  and  whojuftifies  in  fuch  a  bafe+7- 
Capacity.     And  it  was  faid,  that  a  Bailiff  of  a  Manor  fhall  not  have  an  Action  of  Debt  for  his  c  v;n.  Abr.  tic. 
Salary,  without  Deed,  againft  any  Corporation.     And  they  had  fpoke  to  the  Matter  divers  Days,  CorPoration  K- 
and  afterwards  Cholmley  and  Southcote  Deputies  of  the  Sheriffs  of  London,  and  Judges  in  the  Caufe, P' 
enquired  the  Opinion  of  the  Lord  Mountague,  and  of  Saunders  Serjeant,  and  of  R.  Brook  Serjeant 
Recorder  of  London,  all  of  whom  agreed  in  Opinion  that  the  Bailiff  might   not  appear  without 
Warrant.     Wherefore  the  faid  third  Saturday  in  Lent  the  Court  faid,   we  have  confulted  with  fome 
of  the  Judges,  and  with  feveral  learned  in  the  Law,  and  it  feems  to  them  and  to  us  alfo,  that 
the  Corporation  cannot  appear  by  Bailiff  without  Warrant  in  Writing.     Wherefore  we  award  that 
their  Appearance  be  holden  for  none,  becaufe  the  Bailiff  had  not  any  Warrant.     And  afterwards 
the  Corporation  appeared  by  Attorney,  and  they  and  Moor  pleaded  to  the  Affize.    And  this  Mat- 
ter depended  by  divers  Continuances  until  a  certain  Day,  at  which  the  faid  Moor    (relicta  verifi- 
cation fua)  pkaded  in  Abatement  of  tfie  Affize,  that  the  Plaintiff  had  entered  into  the  faid  Cellar 

after 


gz  Trinity  I  errn.   2.  &  3.  Philip  and  Mary. 

after  the  laft  Continuance,  and  thereof  was  feized  in  Fee  in  Right  of  his  Church.     And  the  Plain- 
tiff e  contra.     And  upon  this  the  Jury  gave  a  fpecial  Verdict,  that   is,  they  found   the  Matter  at 
large,  and  prayed  the.Difcretion  of  the  Juftices.      And  becaufe  the  VerdicT:  was  not  full  and  perfect, 
»  vide  f.  n.  b.  the  Plaintiff  fued  a  a  Certificate  of  Affize  to  make   the  Jurors  come  again   to  be  more  fully  exa- 
41s'.  1",  Finch*'  mined:  who  came  again,  and  made  their  Verdict   more  certain.     And  the  Effect  of  both  their 
29s-  Verdicts  was,  that  the  Plaintiff  had  a  Subpoena  delivered   to  him  to  be  examined  upon  certain  In- 

terrogatories concerning  the  Title  of  the  CelLr,  and  after  the  laft  Continuance  the  faid  Moor  de- 
fired  him  to  dine  wich  him  at  his  Houfe  in  Honey-lane,  and  being  there  with  Anthony  Skinner  Ex- 
aminer, he  was  required  by  the  faid  'Thomas  Moor  to  go  into  the  faid  Cellar  to  fee  the  Antiquity  of 
the  fame.     At  whofe  Requeft  the  Plaintiff  and  the  faid  Examiner  went  into  the  Cellar,  and  the 
Wife  of  the  faid  Moor  brought  them  two  Candles  to  fhew  them  the  faid  Cellar.     And  when  they 
had  feen  it,  they  came  up  and  went  out  of  it.     And  afterwards  the  faid  Examiner  examined  the 
faid  Plaintiff  in  the  Houfe  of  the  faid  Moor  upon  the  Interrogatories.     And  hereupon  the  Affize 
pray  the  Difcretion  of  the  Juftices,  whether  the  faid  Entry  be  fuch  an  Entry,  as  that  the  Plaintiff 
fhall  be  thereby  feized  of  the  fame  Cellar  in  Fee  in  Right  of  his  Church,  as  the  faid   Moor  by  his 
Plea  hath  fuppofed.     And  they  found  the  Seizin  and  Diffeizin  by  Moor,  and  that  the  Corporation 
did  not  diffeize  the  Plaintiff,  and  upon  this  Verdict  the  Plaintiff  prayed  his  Judgment.     And  two 
Queftions  were  moved  upon  this  Verdict,  which  hung  long  in  Abate.     The  firft  was,  inafmucli 
as  the  Iffue  was  joined  upon  a  certain  Point,  viz.  upo.i  the  Entry,  whether  the  Jurors  might  give 
a  fpecial  Verdict  finding  the  Matter  at  large,  or  if  they  ought  to  have  given  a  precife  Verdict,  viz. 
i>  t.  9.  h.  7.  4.  tnat  he  entered,  or  that  he  did  not  enter.     b  For  it  was  faid  that  the  Jurors  may  not  give  a  Ver- 
b.  per  Brian.      diet  at  large,  except  in  AiTjz",  and  a  Writ  of  Trefpafs,  or  fuch  like,  where  the  general  Iffue  is 
u.'o.  h,  7.  jp  pleaded.     The  other  Queftion  was,  if  the  Matter  found  be  in  Law  fuch  an  Entry  as  fhall  abate  the 
b. per Fair/ax.    Writ,  or    not.     And    thefe  Matters  were  debated   in    Gwldhall  divers  Times,  and  hung  until 
Dy.'ii8.'a.3pi.  Trinity  Term  in  the  fee  on  d  and  third  Years  of  the  Reign  of  King  Philip  and  Queen  Mary,  and  then 
77.  n.  B=ndi.     it  it  Was  a]fo  debated.     And  it  was  faid  on  Behalf  of  the  Plaintiff,  that  the  Statute  of  Wetiminfler 

11     Dl    ho 

2.  cap.  30.   which  ordains,  that  the  Justices  affigned  to  take  Affixes  fo all  not  compel  the  Juro>s  to  fay 

precifely  whether  it  be  a  Diffeizin  or  not,  fo  that  they  do /hew  the  Truth  of  the  Fail,  and  require  Aid  of 

the  JusJices,  fhall  be  extended  by  Equity  to  other  Cafes  befides  Affizes,for  there  is  as  great  Doubt 

in  other  Verdicts,  as  there  is  in  Affizes  :  and  the  Statute  was  made  to  relieve  the  lo-riorance  of 

The  jury  may    Jurors,  and  therefore  there  is  the  fame  Reafon  in  other  Cafes  as  in  Affizes.     And  for  this  Caufe 

give  a  racial     they  may  give  a  fpecial  Verdict,  and  find  the  Matter  at  large  in  any  Iffue  in  the  Word,  fo  that 

iffJe,' asTeU ge--the  Matter  found  at  large  does  but  tend  to  the  Iffue  joined,  and  contain  the  certain  Truth  there- 

nerai  as  fpecial,  of.  >=  And  hereupon  the  Cafe  in  41.  Ed.  3.  was  alledged,  where  in  a  Writ  of  Account  for  10  /.  the 

Aai!cnns°asweii  Defendant  traverfed  the  Receit,  and  the  Jurors, gave  a  Verdict  at  large,  viz.  that  the  Plaintiff  de- 

as  in  Aiiize  or    Jivered  the  Money  to  the  Defendant,  upon  Condition  that  if  the  Defendant  made  him  an  Affur- 

tteMatterfound  ance  of  certain  Land,  he  fhould  have  the  10  /.  and  if  he  did  not  make  him  an  Affurance  at  fuch  a 

atiar?ebe  oerti-  £jay.    that  nc  fhould  re-deliver  the  Money  to  the  Plaintiff,  and  they  faid  he  did  not  make  him  an 

ncnt  to  the  Point  •!    ™** 

m  iffue.  s.  p.    Affurance  of  the  Land  at  the  Day,  &c.  and  forafmuch  as,  upon  this  Matter  found  at  laro-e,  the 
^c*"'  "7" b'-LaW  faith  that  the  Defendant  is  accountable,  he  was  adjudged  to  account.     Ex  quo  a  Man  may 
2'inft.  425.'     fee,  that  a  fpecial  Verdict  finding  Matter  amounting  to  the  Point  in  Iffue,  is  good,  and  that Judg- 
Moor^.  h<£.  ment  fl^jj  De  given  Up0n  jt,     d  And  the  Cafe  in  16.  H.   8.  was  alledged,  where  two  as  Church- 
cited  1. And.  37!  wardens  brought  an  Action,  and  the  Defendant  faid  that  the  Day  of  the  Writ  purchafed  they  were 
I'er^Ande'rlfc  t  not  Church-wardens,  and  upon  this  they  were  at  Iffue,  and  the  Jury  gave  their  Verdict,  that  the 
s.  p.  c.  164-  c.  one  was  Warden    the  Day  &c.  and  the  other  not:   And  there  it  is   moved,  whether  or  no  this 
fo/s.theLaw     Verdict  fhould  be  received,  inafmuch  as  it  is  not  precifely  found  whether  they  were  Wardens  or 
now  fettled,  not- not,  but  there,  by  the  Rule  of  the  Court,  the  Verdict  was  fo  recived  and  entered,  for  if  the  one 
w^ndent     was  noc  a  Warden,  then  they  were  not  Wardens,  and  the  Court,  which  hath  Knowledge  of  the 
opinions//*/,,  a  Law,  may  fo  adjudge  upon  the  Verdict;  fo  that  forafmuch  as  it  amounted  to  a  direct  Proof  of  the 
tr'iry? '  e  C°"~  Iffue,  the  Verdict  was  there  held  good.     e  And  the  Cafe  in  47. Ed.  3,  was  alledged,  wherein  a  Pre- 
cipe quodreddat  upon  the  Defau't  of  the  Tenant  one  came  and  (hewed  that  the  Tenant,  who  made 
!oP'fT'EFitz    Default,  held  the  Tenements  for  Term  of  Life  of  his  Leafe,  the  Reverfion  to  him,  and  prayed  to 
Account24.Bro.be  received,  and  the  Demandant  faid  that  the  Tenant  had  a  Fee,  and  upon  this  they  were  at  Iffue, 
r^'a^H.  g.  anc*  'c  was  found  by  Nifi  priu s  that  the  Tenant  never  had  any  Thing  in  the  Land,  and  alfo  he  who 
s-  pi. 25-         prayed  to  be  received  never  had  any  Thing  in  the  Reverfion,  and  upon  this  Verdict  found  the 
i9Mpi442EFitV.  Court  wereadvifed  chat  it. was  receivable,  for  it  was  confeffed  both  on  the  one  Part  and  on  the  other, 
verdia  20.      that  the  Tenant  had  an  Eftate  for  Term  of  Life,  and  the  Inqueft  was  not  charged  concernino-  that 
which  the  Party  had  confeffed,  and  then  when  the  Verdict  finds  that  he  had  nothing,  it  follows 
from  thence  that  he  had  not  a  Fee,  and  fo  the  finding  amounts  to  the  Point  of  the  Iffue,  tho'  it 
has  not  precife  Words.     And  many  other  Cafes  were  put  on  thi  =  Point.     From  which,  it  was 
faid,  it  appears  that  as  well  in  general,  as  in  fpecial  Iffues,  and  as  well  in  other  Actions  as  in  Affize 
or  Trefpafs,  the  Jurors  may  give  a  fpecial  Verdict,  finding  the  Matter  at  large  pertinent  to  the 
if  the  Tenant  in  the  Point  in  Iffue.     And  fo  is  it  here. 

™  Affize  of  a  And  as  to  the  other  Point,  it  was  faid,  that  this  could  not  be  adjudged  in  Law  an  Entry  ;  For 
Demandant  »go  the  Plaintiff  came  into  the  Cellar  at  the  Requeft  of  the  Diffeizor,  and  to  fee  the  Antiquity  of  it, 
inw  the  Houfe  to  anj  for  no  otner  PurRofe.     And   the  Diffeizor   could  not  punifh  him  for  this   in  Trefpafs,  if 

fee  the  Antiquity  ''  .       _  i      .  .  f     "»      • 

of  it,  this  is  no  he  were  a  meer  Stranger  :  and  then  it  Ihall  not  be  an  Entry  in  him.  But  if  he  had  done  any 
Imi  rauf^the  Act,  fo  that  the  Diffeizor  might  have  had  an  Action  again  him,  if  he  were  a  Stranger,  there 
Affize  to  ab«e.  the  Law  faith,  that  rather  than  he  fhall  be  punifhed,  it  fhall  be  an  Entry  and  Remitter  to  him. 

S.  P.  cited  \ 
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But  here  he  went  at  the  Requeft  of  the  Diffeizor,  in  which  Cafe  he  was  not  punifhable  if  he  had 

been  a  Stranger,  and  he  went  for  another  Purpofe  than  to  make  an  Entry,  and  therefore  it  fhallac°-Litt.  36g. 

not  be  adjudged  an  Entry  to  abate  his  Writ.     *  For  if  the  Diffeizor  will  afk  the  Diffeizee  to  come  ^g,  izf.'pifx?* 

to  the  Houfe  whereof  the  Diffeizin  was  made,  to  his  Daughter's  Wedding,  or  to  dine  with  him, 

or  the  like,  it  mail  not  be  an  Entry  into  the  Houfe,  caufd  qua  fupra.     b  And  the  Cafe  in  Longo  5.  b  m.  Long.  5. 

Ed.  4.  was  alledged,  where  Babington  brought  an  Affize  of  the  Houfe  of  the  Fleet,  and  pending  Brief.'^j.810* 

the  Affize,  Babington  with  his  Councel  went  into  the  Houfe  to  the  Jury  when  they  had  the  View,  *•  Browni.  Z35. 

to  (hew  Evidence  upon  the  View,  and  the  Plaintiff's  being  upon  the  Land  in  fuch  Manner,  and 

claiming  nothing,  was  holden  no  Entry  nor  Poffeffion  in  the  Plaintiff,  nor  was  the  Writ  abated 

by  it,  for  he  did  not  go  there  with  an  Intent  to  make  any  Claim  or  Entry  into  the  Land.     c  And c  Fitz-  Affize 

alfo  the  Cafe  in  26.  Afs,  pi.  42.  was  alledged,  where  in  an  Affize  it  was  found  that  the  Plaintifffetzin  83.' sei'zia 

was  diffeized,  and  afterwards  came  upon  the  Land,  and  put  his  Foot  on  it,  but  he  took  nothing2!' 

of  the  Profits,  and  the  other  oufted  him,  and  by  Award  he  recovered  hi^  Damages  for  the  firft 

DifTeizin,  notwithstanding  he  was  of  full  Age.     And  fo  every   coming  upon  the  Land  is  not  an 

Entry.     For  it  was  faid,  that  Littleton  in  his  Book  held  the  Law  to  be,  d  that  continual  Claim  d  vide  Litt. 

ought  to  be  made  upon  the  Land,  if  he  dare  come  there.     And  in  fuch  Cafe  if  he  comes  upon  §  4** 

the  Land,  and  makes  Claim,  and  departs  prefently,  this  mall  not  be  adjudged  an  Entry  to  his 

*  Difadvantage  :  for  he  fhall  have  an  Affize  of  the  firft  DifTeizin,  and  mall  recover  Damages  from  «  s.  p.  Co.  Litt. 

the  firft  Day  until  the  Day  of  the  Affize.     For  his  Intent  was  to  make  Claim,  and  not  to  take2S3'b" 

any  of  the  Profits,  nor  to  drive  the  Tenant  out,  and  keep  the  Poffeffion.     And  fo  the  Intent  of 

the  coming  upon  the  Land  is  to  be  refpected.     And  here  the  Intent  of  the  Plaintiff  was  not  to 

jnake  an  actual  Entry,  and  to  expel  the  Diffeizor,  wherefore  he  ought  to  have  Judgment  upon 

this  Verdicl., 

Afterwards  Southcote  and  Fuller  Under-fheriffs  and  Judges  in  the  Court  held   it  good  to  have 
the  Opinions  of  the  Juftices  of  the  Common  Bench  in  thefe  two  Points,  and  therefore  the  Plaintiff 
retained  Dyer  Serieant  to  move  it,  who  moved  it  to  the  Juftices  in  the  faid  'Trinity  Term,  in  the 
Prefence  of  the  faid  Under-fheriffs.     And  as  to  the  firft  Point  (as  it  was  immediately  told  me  by 
the  faid  Under-fheriffs,  and  many  others,  for  I  was  not  prefent  when  it  was  moved)  the  Court  held 
that  the  Jurors  might  give  a  fpecial  Verdicl  finding  the  Matter  at  large.     f  And  fo  they  may  upon  f  See  Ante  92. 
any  Ifiue,  if  their  finding  of  the  Matter  at  large  tend  to  the  Point  of  the  IfTue,  and  not  elfe.     And 
as  to  the  other  Matter,  the  Court  held  it  no  Entry  to  abate  the  Writ.     And  Brook  Chief  Juftice 
then  faid,  (as  it  was  immediately  reported  to  me)  gthat  in  a  Formedon  pending  before  them  there,  t  s.  c.  cited 
the  Tenant  had  pleaded  in  Abatement  of  the  Writ,  that  the  Demandant  had  entered  after  the  laft^  |"^"nf"    3 
Continuance,  and  upon  the  Evidence  it  appeared  that  many  were  cutting  down  Trees  upon  the  r 
Land,  and  the  Demandant  came  upon  the  Land  to  them,  and  admonifhed  them,  upon  their  Pe- 
ril, not  to  do  any  more  than  they  could  do  by  Law,  and  he  and  his  Companions  took  this  to  be 
no  Entry.    So  in  the  Cafe  here.    Wherefore  afterwards,  viz.  the  27th  Day  of  June,  2  &  3.  Philip  judgment, 
end  Mary  Judgment  was  given  upon  the  faid  Verdift  at  Guildhall,  that  the  faid  Thomas  Panel  fhould 
recover  againft  the  faid  Moor, 


B  b  J  Re* 


94  Hillary  Term.  4.  &  5-Edw.  6.  in 

A  Report  of  certain  'Things  arijing  upon  a  Replevin  fued  by  Richard  Woodland  Plaintiff, 
againjl  Walter  Mantel  and  William  Redfole  Defendants,  and  removed  by  Recordare  in 
Hillary  'Term,  in  the  fifth  and  fixth  Tears  of  the  Reign  of  King  Edward  the  Sixth. 

where  an  En-   Note,  (Reader)  |T  appears  in  the  Records  of  the  King's  Bench,  of  Hillary  Term  4^5.  Edzv.  6. 
o.oachmentis  i    r0ia  ^g,  that  the  faid  Plaintiff  had  fued  a  Replevin  againft  the  faid  Defendants 

the'Vame'Na'tui-e  for  taking  two  Cows  in  the  County  of  Kent,  in  a  Place  called  the  Lejfe.     And  the  faid  Walter 


Wl 


ththeTenure,  Mantel  avowed,  and  the  faid  William  Redfole  as  his  Bailiff  confeffed  the  taking  in  the  Place  &c. 
"andTstis^n- And  they  faid  that  the  Place  where,  &c.  contained  four  Acres  and  a  half  in  Horton,  and  that  one 
croached,  there  <v0;Pn  Qodden  was  feized  in  Fee  of  one  Meffuage  and  fifteen  Acres  of  Land  in  Horton,  whereof  the 

the  Tenant  fnall  •>,  iiw-  i  jiiit  r    i        rt   ■  r   rr  fl,.     ,:  r  rT 

trarene  the  Sei.  four  Acres  and  a  hair  were  parcel,  and  held  them  or  the  Prior  of  horton  as  of  his  Manor  of  Hor- 
bii"t'nhV°En-'  ton  ^y  ^ea'ty  a"d  Rent  °f  5  s-  a"d  by  the  Rent  of  5  Capons,  and  by  Suit  of  Courr  every  three 
croachment  be  Weeks,  and  by  the  Service  to  render,  as  well  after  the  Death  of  every  Tenant  dying  feized  thereof 
anothe^Nature  *n  ms  Demefn  as  of  Fee,  as  after  every  Alienation  made  thereof  in  Fee  Simple,  5  s.  in  the  Name 
from  theTenme,  of  t  Relief,  and  alfo  by  the  Service  to  render,  after  the  Death  of  every  Tenant  of  the  faid  Te- 
as  a  Hawk  for  a  dying  feized,  the  beft  Beaft  that  fuch  Tenant  had  at  the  Time  of  his  Death,  for  and  in  the 

Horie,  or  e  centra,  JO'  r-*  - 

there  the  Tenure  Name  of  a  Heriot,  and  they  alledged  -j-  Seizin  in  the  faid  Prior  by  the  Hands  of  the  faid  Godden  : 
fnt'nouhTset -^nd  afterwards  they  conveyed  the  Manor  by  the  Diffolution  of  Monasteries  to  King  Henry 
zin.  s.  cvin.  the  Eighth,  and  from  him  to  Richard  Tate  for  2  r  Years,  and  from  him  to  the  faid  Walter  Mantel. 
woachmentc.  And  John  Woodland  having  the  Eftate  of  the  faid  Godden  in  the  faid  four  Acres  and  a  half,  and 
pi-  9-  SameDi-  being  thereof  feized  in  Fee,  and  being  poffeffed  of  a  young  Ox  called  a  Steer  of  the  Price  *  of  25  s. 
Ed/ife^'p"*  then  being  his  beft  Beaft,  died.  And  becaufe  the  faid  Steer  was  detained  and  eloigned,  the  faid 
36.  Keiw.  31.    Mantel  avowed, .  and  the  faid  Redfole  as  his  Bailiff  confeffed  the  taking  of  the  Cows  in  the  faid' 

b.  xo.  g.  h,  '  Place,  in  which,  &c.  for  the  faid  Steer,  and  within  his  Fee,  &c.  And  the  Plaintiff  faid,  that  true 
f-Co- ,33- a-  it  is  the  faid  Godden  held  the  faid  Meffuage  and  1  c  Acres  of  Land  of  the  faid  Prior,  as  of  the  faid 
Doc.  pia.  3ig.    Manor,  by  Fealty  and  5  s.  Rent,  and  5  Capons,  and  Suit  of  Court,  and  Relief  of  5  s.  in  Manner 

and  Form  as  in  the  Avowry  is  alledged.  And  farther  faid,  that  within  the  faid  Manor  there  is 
Jgfee2°^nd1,  fuch  a  Cuftom,  that  if  any  Perfon  holds  any  Lands  or  Tenements  by  feveral  Services  of  the  faid 
677]  Manor,  and  dies  feized  of  the  fame  Lands,  then  the  Lord  of  the  faid  Manor  for  the  Time  being 

.  See  w  mall  feize  the  beft  Beaft  of  the  faid  Tenant,  fo  dying  feized,  for  a  Heriot,  as  Heriot  Cuftom  for 
z37.ee         "CS  all  the  Lands  and  Tenements  fo  holden  of  the  fame  Lord,  as   of  the  faid   Manor,  and  the  fame 

fhould  have  to  his  own  Ufe.  And  further  faid,  that  the  faid  John  Woodland  being  feized  of  the 
swwcro  la^  f°ur  Acres  and  a  half,  and  of  divers  other  Lands,  and  being  alfo  feized  of  divers  other  Lands 

c.  z6o.  '  and  Tenements  holden  of  the  faid  Walter,  as  of  the  faid  Manor,  thereof  died  feized,  then  being 
sfco. 'icn^a.    poffefTrd  of  the  faid  Steer,  and  of  one  other  Ox  then  being  his  beft  Beaft,  wherefore  the  Defendants 

feized  the  faid  other  Ox,  to  the  Ufe  of  the  faid  Walter,  for  Heriot- cuftom  due  after  the  Death  of 
the  faid  John  Woodland,  for  all  the  Lands  and  Tenements  fo  holden  of  the  faid  Manor,  according 
to  the  Cuftom  of  the  faid  Manor,  without  that,  that  the  faid  Godden  held  the  faid  Meifuage  and  15 
Acres  of  the  faid  Prior,  as  of  the  faid  Manor,  by  the  Services  to  render,  after  the  Death  of  every 
Tenant  of  the  faid  Tenants  dying  feized,  the  beft  Beaft  which  the  fame  Tenant  had  at  the 
Time  of  his  Death,  to  the  Lord  of  the  faid  Manor,  for  and  in  the  Name  of  a  Heriot,  in  Manner  and 
Form  as  in  the  Avowry  was  alledged.  And  upon  this  Bar  to  the  Avowry  two  Things  were  mov- 
ed. The  firft  was,  whether  the  Plaintiff  ought  to  traverfe  the  Tenure,  or  the  Seizin.  The  fecond 
was,  admitting  he  might  traverfe  the  Tenure,  then  how  the  Traverfe  ought  to  be.  As  to  the  firft 
1.  Point.  Point,  it  was  alledged  by  the  Councel  for  the  Plaintiff,  that  he  might  traverfe  the  Tenure  well 
For  thePiaintiff.  enough.  And  therefore,  it  was  faid,  there  is  a  Diverfity  in  the  Law  when  to  traverfe  the  Tenure, 
and  when  the  Seizin.  For  if  the  Tenant  holds^of  the  Lord  by  Fealty  only,  and  the  Lord  encroaches 
Rent,  there  altho'  both  make  but  Socage,  yet  the  Tenant  in  Avowry  fhall  traverfe  the  Tenure, 
and  fhall  not  anfwer  to  the  Seizin,  becaufe  the  Encroachment  is  of  a  different  Thing  from  what 
the  Tenure  is.  So  if  the  Tenant  holds  by  Fealty  and  a  Hawk,  and  the  Lord  encroaches  a  Horfe, 
there  if  the  Lord  afterwards  avows  for  the  Horfe,  the  Tenant  may  traverfe  the  Tenure,  and  make 
no  Anfwer  to  the  Seizin,  becaufe  that  which  is  encroached  is  another  Thing,  and  of  another  Na- 
ture from  that  by  which  the  Tenure  is,  And  therefore  that  which  is  encroached  may  not  be  par- 
cel of  the  Tenure.  And  fo  if  the  Tenant  holds  by  Socage,  and  the  Lord  encroaches  Knight's  Ser- 
vice, the  Tenant  may  traverfe  this  in  Avowry.  But  if  the  Tenant  holds  by  Fealty  and  2  s.  Rent, 
and  the  Lord  encroaches  4  s.  or  if  the  Tenant  holds  by  one  Horfe,  and  the  Lord  enroaches  two 
Horfes,  or  if  the  Tenant  holds  by  Suit  of  Court  once  a-Year,  and  the  Lord  encroaches  Suit  every 
Month,  in  all  thefe  Cafes  the  Tenant  cannot  avoid  this  in  Avowry.  And  therefore  where  the 
Lord  charges  him  in  Avowry  with  fuch  Encroachment,  the  Tenant  ought  to  traverfe  the  Seizin, 
if  he  can  do  it  truly,  and  not  the  Tenure,  for  the  Encroachment  is  of  the  fame  Thing  with  the 
Tenure,  and  therefore  he  cannot  traverfe  the  Tenure.  For  true  it  is  that  he  holds  by  the  fame 
Tenure,  but  not  by  fo  much,  and  the  Quantity  of  the  Thing  is  not  traverfable  in  Avowry,  but 
the  Quality  only.  And  to  avoid  the  Quantity  encroached,  he  is  driven  to  a  Writ  of  Ne  injufte 
vexes,  or  Contra  formam  feoffamenti.  So  that  if  he  cannot  truly  traverfe  the  Seizin  alledged  in  A- 
vowry  of  fuch  Quantity,  he  is  of  Neceffity  driven  to  fuch  Writs.  And  fo  the  Nature  or  Quality 
^f^atow-  °f  the  Tenure  or  Thing  is  traverfable  in  Avowry,  but  not  the  Quantity.  And  it  was  alledged  that 
ry  j6.Bro.96.   this  Diverfity  appears  in  the  Years  of  Edward  4.  viz.  in  *  Anno  7.  and  alfo  in  the  Cafe  of  the  Prior 

Traverfe  tij.  '      rr  '  Q£ 
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of  Lantony,  in  Anno  b  16.  and  alfo  in  Anno  c  20.     And  the  faid  Diverfity  was  granted  by  theb  H-  »6.  Ed.4. 

Ci  1.  pi.  11. 
ourt  now.  <=  h.  *o.  Ed.  4. 

17.  pi.  3.  Bro.  Avowry  104. 

-f-  But  note  (as  1  apprehend)  this  Encroachment  is  to  be  intended  between  very.  Lord  and  Tenant,  for  Nota  Be„e  by  the 
an  Encroachment  by  the  Donor  upon  the  Donee  in  Tail,  or  by  the  Lejfor  upon  the  Lejfee  for  Life,  Jj3a!lRe?°Tter- 
not  hurt  them,  but  in  the  Replevin  they  jh all  avoid  it ;  for  there  the  Avowant  ought  tofjcw  the  Refer-  \?'*'£  c°" 
vation,  which  is  the  Commencement  of  the  Tenure,  and  this  only  is  anfwerable.     And  note  alfo  (as  lap-  ^s.  a.  vin. ' 
frehend)  after  the  Encroachment,  if  the  very  Tenant  makes  Refcous  to  the  very  Lord,  and  he  brings  AJJize,  ^chment  c. 
he  may  not  make  Title  to  himfelf  by   Encroachment,     So  that  the  Seizin  of  many  Services  is  only  an  pi.  9. 
Esloppel  in  Replevin. 

Further  it  was  moved,  as  to  the  fecond  Point,  that  altho'  the  Tenure  be  traverfable  in  Avowry,    zPpint- 
yet  the  Traverfe  here  taken  in  the  manner  it  is,  was  not  good.    For  the  Tenure  is  alledged  by  the  da°nts.e 
Avowant  to  be  of  divers  Things,  viz.  by  Fealty,  by  5  s.  Rent,  by  Capons,  by  Suit  of  Court,  by 
Relief,  and  by  Heriot,  and  the  Plaintiff  has  confeffed  the  Tenure  of  all  the  Things  but  the  Heriot, 
and  has  traverfed  the  Tenure  of  the  Heriot,  which  is  not  good.     For  the  Tenure  is  alledged  en- 
tire, and  then  to  traverfe  abfque  hoc  that  he  holds  by  Heriot  cannot  be.     For  no  Tenure  is  alledged 
by  Heriot  only,  but  by  Heriot  and  other  Services  entirely,  which  ought  to  be  entirely  traverfed, 
as  it  is  alledged  in  the  Avowry,  and  not  by  Parcels.     d  As  if  an  Action  of  Debt  be  brought  upon  a  i.  Saund.»o7> 
an  Obligation,  the  Defendant  faith,  that  it  was  indorfed  upon  Condition  to  Hand  to  the  Arbitre-  Y1?:  Abr*  titi 
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nnent  of  J.  S.  who  made  an  Arbitrement  or  three  Things  to  be  performed  by  him,  which  he  has  a.  pi.  5. 
performed,  and  fhews  how,  and  the  Plaintiff  faith,  that  true  it  is  he  made  an  Arbitrement  of  the 
three  Things,  and  alfo  of  one  other  Thing,  which  the  Defendant  has  not  performed,  for  the  Non- 
performance whereof  he  brought  his  Action,  there  if  the  Defendant  faith,  that  he  made  his  Ar- 
bitrement of  the  three  Things  only,  abfque  hoc  that  he  made  an  Arbitrement  of  the  fourth  Thing, 
this  is  no  good  Traverfe,  but  he  ought  to  traverfe  abfque  hoc  that  he  made  an  Arbitrement  of  the 
four  Things.  For  an  Arbitrement  is  a  Thing  entire,  which  ought  to  be  entirely  traverfed,  for  an 
Arbitrement  of  three  Things  is  not  the  fame  Arbitrement  as  is  made  of  four  Things,  but  is  an- 
other Arbitrement.  So  in  the  principal  Cafe  the  Tenure  is  entire  :  and  the  Tenure  whereof  the 
Avowant  fpeaks  is  not  to  be  intended  the  fame  Tenure  of  which  the  Plaintiff  fpeaks  ;  and  foraf- 
much  as  the  Herpt  and  the  other  Services  are  but  one  entire  Tenure,  he  ought  to  traverfe  the 
whole  that  is  alledged,  and  not  one  Part  only.  And  it  was  faid,  that  the  Traverfe  was  according- 
ly fo  taken  in  e  5.  H.  7.  in  the  like  Cafe. 

On  the  contrary  it  was  faid  by  Anthony  Wood,  that  the  Traverfe  ought  to  be  as  it  is  now  con-  «p.  5.  h.t.bi. 
tained  in  the  Record.     For  the  Defendant  has  alledged  that  the  Tenure  was  by  fix  Things,  and  E  ">■»**  fa  tho* 
the  Plaintiff  has  confeffed  the  Tenure  to  be  by  five  of  them,  and  then  if  he  ought  to  traverfe,  abf-    amtl  ' 
que  hoc  that  he  holds  by  the  fix  Things,  his  Traverfe  would  be  repugnant  to  his  own  Confeffion, 
for  by  fuch  Traverfe  he  would  deny  that,  which  he  had  before  confeffed,  viz.  that  he  holds  by  the 
five  Things ;  for  inafmuch  as  the  five  Things  are  Part  of  the  fix  Things,  and  he  has  confeffed  the 
Tenure  by  the  five  Things,  and  fuch  Traverfe  would  be  a  Denial  thereof,  ergo  there  would  be  a 
Repugnancy  in  the  Confeffion  and  the  Traverfe,  which  the  Law  will  not  fuffer.     And  as  the  Tra- 
verfe is  here  taken,  there  is  no  Contrariety  :  for  altho'  the  Tenure  be  entire,  yet  it  is  as  well  de- 
nied this  Way  as  the  other,  and  the  Matter  appears  as  well  this  Way,  and  is  as  fully  denied  with- 
out Contradiction,  as  it  is  the  other  Way  with  Contradiction,  and  therefore  the  Traverfe  as  it  is 
here  is  the  better  Way. 

Upon  this  Matter  the  Juftices  were  of  different  Opinions,  and  each  of  them,  at  a  Day  appoint- 
ed for  it,  declared  their  Opinions  openly,  but  could  not  then  agree,  and  the  Record  of  the  faid 
Cafe  in  5.  H.  7.  was  fearched  and  viewed  by  fome  of  the  Juftices,  (as  I  heard),  and  at  laft  Wood 
faid  to  the  Councel  for  the  other  Party,  that  the  Juftices  had  agreed  that  the  Traverfe  ought  to  be  f  . 

as  Wood  faid,  viz.  f  of  the  Fleriot  only,  as  above,  for  the  Reafon  before  given,  and  the  Councel  the  Wter'opU* 
for  the  Plaintiff  believing  him  took  the  Traverfe  accordingly,  for  before  they  had  taken  it  the  o-  nion  ^Saund- 
ther  Way.    But  Bromley  faid  afterwards  that  the  Court  had  not  fo  agreed.    And  upon  this  the  Par- 
ties were  at  Iffue.     And  now,  viz.  in  Trinity  Term  7.  Edw.  6.  the  Jury  was  charged,  and  Evi- THn.  Term, 
d'ence  was  given  to  them  on  both  Sides.    And  amongft  other  Things  the  Defendant  fhewed  divers  7'  Edw" 6- 
Court  Rolls,  and  feveral  of  them  were,  that  fuch  particular  Perfons  died  feized  of  certain  Lands  whetherHeriot- 
holden  of  the  Manor  of  Horton,  after  whofe  Deaths  the  Lord  had  feized  a  Heriot.    And  the  Coun-  fervice  may be 
eel  for  the  Plaintiff  faid,  that  thefe  Court  Rolls    prove   for  the   Plaintiff,    viz.    that    it    was   a  Heriot-clftom!' 
Heriot  Cuftom.     For  there   is  a   Difference    in    Law  between    Heriot    Cuflom    and  Heriot- 
Service.     For  a  Man  may  feize  Heriot-Cuftom,  and  take  it  as   his  own  Chattle,    and  as  that  If'T^pe^' 
wherein    he   hath   Property,    but  Heriot-Service   is    parcel  of  the   Tenure,    and  lies  in  z  ren-  n'ray-  >■  show. 
der,  fo  that   if  the  Tenant  will  not  render  it  to  the   Lord,  he  has  his  Remedy  for  it,    as  he  t-^"rH°t.'c'I' 
hath  for  Rent  or  other  Things,  viz.  Diftrefs.     h  For  he  may  come  to  the  Land,  and  diftrain  what-  h  vin.  Abr.  tit. 
ever  Beafts  he  mall  find  there,  and  may  put  them  in  Pound  until  he  be  fatisfied  for  the  Heriot,  as  Heriot  E- p1- 4- 
it  it  appears  in  '  27.  Af.  where  in  Trefpafs  for  Cattle  taken  and  carried  away,  the  Defendant  fhew-i2    Afs   l 
ed  that  he  was  Lord,  and  that  two  Heriots  were  due  to  him  by  Reafon  of  the  Tenure  for  two  De-  Fit*.  Avowry 
fcents,  and  becaufe  the  Heriots  were  eloigned,  he  took  the  Beafts  found  upon  the  Land  holden  of  ^t'6BJ°'R^" 
him,  for  the  Heriots  eloigned,  as  it  was  lawful  for  him  to  do,  and  this  was  adjudged  a  good  An-  Abr-  665.  pi.  s. 
fwer  ;  and  there  it  is  faid,  that  whatever  Beafts  are  manuring  the  Land  within  my  Fee,  I  may  a-  HeriotE,'  pL  a. 
vow  the  taking  for  Heriot,  if  they  be  eloigned.     By   which  Book   it  appears,  that  for  Heriot- 
Service   the   Lord  may  and  ought  always  to  diftrain,    and  for   Heriot-Cuftom,    fcize.     And 
3  then 
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then  the  Court  Rolls,    which  prove   a  Seizure  of  a  Heriot  by   the  Lord,  prove  here  that  it  is 
Heriot-cuftom.      And  hereupon  it  was  faid  for  the  Plaintiff  to  the  Jurors,  that  they  ought  to  find 
for  him. — And  Chomley  and  Gerard,  who  were  of  Councel  for  the  Defendants,  faid  that  well  and 
true  it  is  the  Lord  may  diftrain  for  Heriot-fervice,  but  they  faid,  the  Lord  may  alfo  feize  Heriot- 
.         .       fervice,  fo  that  he  has  two  Means  to  come  at  it.     And  that  the  Law  is   fo,  that  the  Lord  may 
vin.Abr!rt°t.4' feize  Heriot-fervice,  they  faid,  it  appears  by  the  Book  ot  a  M.  6.  Ed.  $.  36.  pi.   3.   which  Book 
HeriotG.pl.  i.  tney  naj  br0Ught  to  the  Bar,  apprehending  that  the  other  Party  would  take  the  Exception  ut  fu- 
pra,  and  there  they  fhewed  the  Cafe  in  the  Book  openly.     And  the  Cafe  there  is  as  follows,  viz.  In 
Replevin  brought  againft  an  Abbot  for  a  Horfe  wrongfully  taken,  the  Abbot  fhewed  that  W.  the 
Father  of  the  Plaintiff,  whofe  Heir  he  is,  held  certain  Tenements  of  him  by  certain  Tenure,  and  af- 
ter the  Death  of  the  Tenant  to  have  the  beft  Bead  in  Name  of  a  Heriot,  and  alledged  Seizin  in 
his  Predeceffor,  and  becaufe  this  Horfe  was  the  beft  Beaft  at  the  Time  of  his  Death,  he  took  it 
as  his  own  Beaft  in  Name  of  a  Heriot ;  and  the  Plaintiff  faid  that  the  Place  where  the  taking  was 
is  out  of  his  Fee^  and  there  it  was  faid  to  be  no  Plea,  becaufe  he  avowed  the  taking  as  for  his  own 
pi.47.Keiw.8z!  Beaft.     b  For  he  may  avow  the  taking  of  his  own  Beaft    wherever  he  can  find  it,  as  well  out  of 
p1-*-  his  Fee,  as  in  it  •,  wherefore  the  Plaintiff  relinquifhed  his  Plea,  and  traverfed  the  Seizin  of  the  He- 

riot ;  Priji,  &c.     And  upon  this  Iffue  was  joined.     And  this  they  apprehended  was  a  Proof  that 
the  Lord  might  well  enough  feize  the  beft  Beaft,  for  there  the  Abbot  juftified  the  taking  of  the 
Beaft,  and  did  not  avow  at  all,  which  he  could  not  have  done,  if  he  had  not  a  Propriety  in  it ; 
and  there  out  of  his  Fee  was  no  Plea,  which  would  have  been  a  good  Plea  if  he  had  avowed,  and 
had  not  claimed  the  Beaft  as  his  own.     And  Bromley  and  Portman  Juftices  took  the  faid  Cafe  as  a 
o-ood  Proof,  that  the  Lord  might  feize  Heriot-fervice.     And  Portman  faid,  it  appears  alfo  by 
•  Fitr.  Heriot 2.  c  jg   £^  „   tnat  thc  Law  is  fo. — And  the  Councel  for  the  Plaintiff  faid,  that  the  common  Opinion 
amongftMen  learned  in  the  Law  is,  that  he  may  not  feize  Heriot-fervice,  but  Heriot-cuftom  he 
*h.  8.  H.7.10.  may,  and  for  Heriot-fervice  diftrain.     And  this  Diverfity  is  held  good  Law  in  d  8.  H.  7.  and  in 
tion'^fBro"11"  other  Books  and  Years  of  Henry  y.  Bromley  faid,  this  Diverfity  that  you  put  is  moved  by  the  Way 
Heriot  7.  Di-    \n  tne  Years  of  Henry  7.  but  there  is  no  principal  Cafe  adjudged  upon  it.     Then  the  Councel  for 
areft+4-  tne  p]aint;iff  faid,  if  there  be  Lord  and  Tenant,  and  the  Tenant  holds  by  a  Capon,  or  an  Egg,  or 

12  d.  Rent,  it  is  not  lawful  for  the  Lord  to  come  to  the  Land,  and  take  the  Capon  or  the  Egg, 
or  the  12  d.  being  in  Arrear,  altho'  he  find  it  there,  but  his  Remedy  is  only  to  diftrain  for  it. 
And  then  what  Difference  is  there  between  a  Capon  parcel  of  the  Tenure,  and  an  Ox  parcel  of 
the  Tenure  ?  To  which  it  was  faid,  there  is  a  great  Difference  between  the  Cafes  put  and  the 
reg.^'pi. "'   principal  Cafe.     e  For  in  the  Cafes  put,  if  the  Tenant  has  20  Capons,  or  20  Eggs,  or  20  s.  of 
Cro.E.  590.      Money,  he  may  give  what  Capon,  what  Egg,  or  what  12  d.  he  pleafes  :  So  that  the  Election  is 
given  to  the  Tenant  who  fhall  pay  the  Thing,  and  the  Lord  fhall  not  have  which  he  pleafes. 
*SeeHeti.  16.  f  gut  in  tne  Cafe  of  a  Heriot,  the  Tenant  fhall  not  have  any  Election,  nor  the  Lord  alfo,  for  the 
toU°cMngthe5E°'  Lord  fhall  have  the  beft  Beaft,  and  fuch  is  the  Tenure,  fo  that  the  Thing  is  certain,  in  which 
hl&lon-  Cafe  it  is  reafonable  that  the  Lord  fhould  feize  the  Thing.     Therefore  in  the  one  Cafe  there  is  an 

Election  <*iven  to  the  Tenant,  and  in  the  other  not,  and  in  the  one  Cafe  the  Lord  knows  the  Cer- 
tainty, and  in  the  other  not ;  and  fo  is  the  Diverfity.  A>nd  afterwards  Portman  recited  the  Evi- 
dence to  the  Jury,  and  faid,  You  Jurors,  the  Councel  for  both  Parties  have  prayed  us  the  Judges 
to  tell  you  what  the  Law  is  in  this  Point,  viz.  whether  the  Lord  may  feize  Heriot-fervice  or  not. 
And  we  have  advifed  together,  and  are  agreed,  and  take  the  Law  to  be,  that  the  Lord  may  feize 
1  Kerewhhafree  s  Heriot-fervice  well  enough.     And  therefore  take  the  Law  fo  by  Rule  of  the  Court.     Quod  nota. 


J^KvT'ul"  And  afterwards  the  Jury  found  for  the  Plaintiff  upon  other  Matter  given  in  Evidence. 

cao "odih'am  v! Smith  adjudged  in  Error.  Cro.  C.  ifo  arguendo,  Gouldfb.  191.  pi.  1*8  per  Gawdy.  Lutwy.  1367.  per  3  Juftices.  I.  Show.  8r.  ferH-At.  C.  T-  Salk. 
*t&  per  Cur.  3.  Bac.  Abr.  Jz.  againft  the  Opinions  in  the  old  Books,  Temp.  H.  8,  Bro.  H:riot  6,  in  fin».  B.  N.  C.  §  34.5,  Dr.  &  Stnd.  lib.  2,  cap  9,  Kd*.  %z,  pj.  j, 
per  Frcr.-jick  C.  J.  S4.  b.  per  Idem.  N.  Bendl.  30.  pi.  47. 0.  Bendl.  ifr.  pi.  7 1. 
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A  Report  of  certain  Points,   which  were  ruled  and  holden  at  the  Sefjions  held  at  the  Town  of 
Salop,  on  Monday  the  ninth  Day  /July,  in  the  firft  Tear  of  the  Reign  of  our  Jovereign 
Lady  Queen  Viary,  and  continued  all  that  V/eek  before  Sir  T.  Bromley  Knight  Chief  juf- 
tice  of  the  Kings  Bench,  Sir  R.  Townfend  Knight  Serjeant  at  Law,   W.  Simons  ap- 
prentice,   and  the  Queens  Attorney  in  the  Marches  of  Wales,  and  E.  Plowden  Utter- 
Barri/er  of  the  Middle -Temple,  and  others  being-  Jujlices  of  the  Peace,   and  Juftices   of 
Goal  Delivery  ajigned  in  the  f aid  County  of  Salop,  to  which  Sefion  was  brought  the  Goal 
of  divers  Counties  of 'Wales,    to  which  the  faid  County  of  Salop  was  the  next  adjoining 
Engliflo  County,  in  which  the  Queens  Writ   run,  according  to  the  Statute  of  26.  H.  8. 
cap.  6.  and  according  to  the  Ac~i  of  Ordinance  made  in  the  Dominion  of  Wales  in 
34.  &  35.  H.  8. 

DIVERS  Perfons  of  the  County   of  Montgomery  were  indicted  for  killing  Oliver  ap  David  flp-iwe  who  are 
Hoel  Vaughan  at  Berew  in  the  faid  County  of  Montgomery  of  Malice  prepenfe,  viz.  fomepg^J^; 
or  giving  the  Wounds  whereof  he  died,  and  Griffith  dp  David  ap  John  and  others  for  that  they  are  principals,  as 
were  prefers,  aiding,  comforting,  and   abetting   the  others  to  commit  the  faid  Murder.     And  ^"J^" 
they,    who   gave  the  Wounds  to  the  faid  Oliver,  and  killed   him,  had  fled   and  efcaped,  and  fhall  be  arraign- 
Griffith  ap  David  ap  John  and  the  reft  were  brought  to  the  Bar.     And  whether  they  mould  be  f^ J]Xmw! 
arraigned  or  no,  was  a  Doubt,  and  was  moved  to  the  other  Juftices  by  Bromley,  for  he  faid  tOderisnotauaint- 
them,  that  although  they,  who  were  prefent  and  abbetting,  were  Principals  as  well  as  they,  who|j;|;  £;  J^/ 
ftruck  the  Man  and  killed  him,  yet  they  are  Principals  in  the  fecond  Degree,  viz.  in  refpect  that 
the  others,  who  ftruck  the  faid  Oliver  and  killed  him,  are  Principals  in  the  firft  Degree  by 
reafon  of  the  Act  of  killing  him,  and  thefe  others,    who  abetted  them  and  were  prefent,  are  alfd 
Principals,  but  that  in  the  fecond  Degree  only,  and  in  refpect  of  the  firft  Act;  tor  if  the  others 
did  not  kill  the  Man,  then  if  the  faid  Griffith  and  the  reft,  who  were  Abettors  and  prefent,  mould 
be  now  arraigned,  and  it  fhould  happen  that  they  fhould  be  found  guilty,  and  afterwards  the 
others,  who  are  indicted  for  giving  the  Stroke  and  killing  the  faid  Oliver,  fhould  be  taken  and 
arraigned,  and  it  fhould  happen  that  they  were  acquitted,  as  it  might  be,  then  I  would  know 
your  Opinions  what  fhould  be  done.     a  For  if  A.  is  indicted  for  the  Rape  of  a  Woman,  and  B.3  M-fV^fc 
is  indicted  for  that  he  was  prefent  and  abetting  A.  to  do  it,  now  they  are  both  Principals  by  Law,  c^Uls'.  Br* 
and  if  B.  is  arraigned,  and  found  guilty  by  lnqueft,  and  afterwards  A.  is  arraigned,  and  by  an- Arreal  3*- 
other  lnqueft  acquitted,  now  Judgment  mall  not  be  given  againft  B.  becaufe  he  could   not  be 
guilty  but  in  refpect  that  A.  was  guilty  :  And  inafmuch  as  it  is  found  that  A.  did  not  do  the  Fact, 
then  it  cannot  ftand  together  that  B.  was  prefent  when  A.  did  the  Fact,  for  he  could  not  be  pre- 
fent at  the  doing  of  a  Thing,  which  was  never  done,  and  therefore  Judgment  fhall  never  be 
oiven  againft  B.  but  he  fhall  be  acquitted  by  the  other  Verdict.     For  if  Judgment  fhould  be  given 
againft  him,  an  Inconvenience  would  follow,  for  it  appears  to  the  Judges  that  both  the  Verdicts 
were  not  true,  but  one  of  them  was  falfe,  and  the  Court  ought  rather  to  believe  the  Verdict  which 
found  A.  not  guilty,  than  the  other,  for  the  lnqueft  which  acquitted  A.  was  charged  upon  the 
principal  Act,  viz.  whether  A.  committed  the  Rape  or  not,  and  the  lnqueft  charged  upon  B. 
was  not  fo  fully  charged  upon  the  principal  Point,  viz.  Upon  the  Rape  done  by  A.  but  was  charged 
if  B.  was  euilty  of  the  Felony  whereof  he  was  impeached,  that  is,  if  he  was  prefent  abetting  A. 
And  fo  the  doing  of  the  Act  by  A.  is  not  exprefsly,  but  inclufive  et  oblique  given   in  Charge    to 
the  lnqueft  charged  upon  B.  and  then  the  Verdict,  which   finds   that   which  is  not  given  in 
Charge  to  them  exprefsly,  but  by   Inclufion  and  Implication,  fhall  not  be  fo  much  believed  by 
the  Court  in  this  Point,  as  the  other  Verdict  that  is  charged  upon  that  Point  only.     And  there- 
fore Judgment  fhall  not  be  given  againft  A.     b  And  he  that  procures  another  to  fue  to  the  Court b  P..44.EJ-  3. 
of  Rome  fhall  forfeit  as  much  as  he  who  fues,  and  is  a  Principal  as  well  as  the  other,  and  they  pjfmu6n*ircr°* 
are  in  equal  Degree  of  Praemunire,  but  if  both  of  them  were  indicted,   viz.  the  one  of  the  Act, 
and  the  other  of  the  Procurement,  and  he,  who   was  indicted  of  the  Procurement,  was  found 
'-guilty,  and  the  other  by  another  lnqueft  was  found  not  guilty,  Judgment  fhould  never  be  given 
againft  him  that  procured,  becaufe  he  could  not  be  an  Offender  but   in   refpect  of  the  Offence 
of  the   other,  and   he   was  a  Principal  in  the  fecond  Degree  only,  (as  is  faid  before,)  and  in- 
afmuch as  he,  who  was  a  Principal  in  the  firft  Degree,   was  acquitted  by  lnqueft  charged  upon 
that   Point  only,  he   who  is  in   the  fecond  Degree,  and   punifhable  in  refpect  of  the  firft  Act> 
fhall    be    alfo    acquitted  thereby.       And    therefore  confider  our  prefent  Cafe,  for  the  Prifoners 
now  at  the   Bar  are   Offenders    and  Principals  in  reflect  that  the  others   are  Offenders,    and 
more  heinous  Offenders  and  Principals.     And   as  it  feems  thefe  are  Principals  in  Law,  and 
the  others    who   gave   the  Wounds  whereof  Oliver   died  are  Principals   in   Deed,  and    then  if 
afterwards  the  Principals   in   deed,  being    the   chief   Offenders,  are   acquitted    by  another  ln- 
queft, which   finds    that  they  did  not  ftrike   Oliver  nor  kill   him,  how   can  the  Prifoners  now 
at    the  Bar   be  abetting    and   prefent  to  that  which  was  never  done  ?  And  therefore  if  it  fhould 
fo  happen   that   we  fhould   arraign    the    Prifoners  at  the  Bar,   who   were  abetting  and  prefent,6  So  ;t  app"" 
and  that  th  y   fhould  be  found  guilty,  and  afterwards   the  other  Principals  fhould  be   acquitted, F«t°Coro'neii l\ 
(and  we  ought  to  believe  the  lnqueft  which  acquits  the  others  to  be  true)  confider  ye  what  is  toBro-,'9;  p-** 
be  done.     For  if  we  fhould  give  Judgment   that  the  Prifoners  at  the  Bar  (if  it  fhould  fo  happen a.V«- p>w.  c. 
that  they   were  arraigned,  and  found  guilty)  fhould   be  hanged,  and  afterwards   they  fhould  be -J-  in,char&e  'fV 

"       '  ..  o*  j  j-jjg   fury.    I.  H» 

executed,  and  then  the  others,  viz,  the  Principals  in  Deed,  who  are  indicted  of  killing  the  Man,  h.  p.  c.  437. 
fhould  be  acquitted,  I   would  afk  you  whether  we  fhould   not  have  done  a  great  Injury  to  the s- iIaw^  pj,^ 
Prifoners  now   at  the  Bar.       And  therefore  it  would  be  well  to  weigh  and  confider  this  Matter  99, '100. ' 
thoroughly.     And  the  ancient  c  I  aw  of  the  Realm  was,  that  they,  who  were  prefent  and  abet- 
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ting  others  to  do  the  Act  were  AccefTaries,  and  not  Principal?,  and  it  was  grounded  uoon  the 

Reafon  I  have  fhewn  before,  as  I  apprehend.     And  therefore  you  will  confider  the  Matter'     And 

all  the  other  Juftices  abovementioned,  after  advifing  thereof  for  two  Days,   held  clearly  enough 

that  they  might  proceed  with  the  Prifoners  now  at  the  Bar,  without  any  Inconvenience  arifino- 

a   4.  h  3.Bro.fr°m  ic-   For  they  faid'  *  tnat  when  rnanycome  t0  do  a"  A 61,  and  one  only  does  it,  and  the  others 

corone  i7z.  b.  are  prefent  abetting  him,  or  ready  to  aid  him  in  the  Fact,  they  are  Principals  to  all  Intents  as 

m  ii  h!!!^.  mucn  as  ^e  tnat  c'oes  the  Fact  :  for  the  Prefence  of  the  others  is  a  b  Terror  to  him  that  is  affauit- 

pi.'3o! Per 'mi.  ed,  fo  that  he  dare  not  defend  himfelf,  for  if  a  Man  fees  his  Enemy  and  20  of  his  Servants  com- 

£001^-15?  in§  t0  affault  him>  and  they  a11  dravv  tneir  Swords  and  furround  him,  and  one  only  ftrikes  him, 
4.  Co.  42.  b.  f0  that  he  dies  thereof,  now  the  others  fhall  with  good  Reafon  be  adjudged  as  great  Offenders  as 
5?°b6^'inftC°  ne  that  ftruck  him,  for  if  they  had  not  been  prefent,  he  might  probably  have  defended  himfelf, 
182.  s.p.c.41.  and  fo  have  efcaped  :  but  the  Number  of  the  others  being  prefent  and  ready  to  ftnke  him 
MCtdjSca^'aIfo»  ^a11  be  adjudged  a  great  Terror  to  him,  fo  as  to  make  him  lofe  his  Courage,  and  defpair 
14;.  §  10.  cap.  of  defending  himfelf,  and  by  this  Means  they  are  the  Occafion  of  his  Death.  So  that  their  Pre- 
&*p;  c.?i5.  fence  is  the  Caufe  of  Terror,  and  Terror  is   the  Reafon  that  he  receives  the  Wounds,  and 

I.  h.  h.  p.  c.  tne  "Wounds  are  the  Caufe  of  his  Death.  And  then  inafmuch  as  both  together,  viz.  the  Wounds 
p?c. 32i2.  Kitck  and  the  Prefence  of  the  others,  who  gave  no  Wounds  at  all,  are  adjudged  the  Caufe  of  his 
b°zPHawk°'p  Death,  it  follows  that  all  of  them,  viz.  thofe  that  ftrike,  and  the  reft  that  are  prefent,  are  in 
c.23i2.adiinks  equal  Degree,  and  each  partakes  of  the  Deed  of  the  other.  And  the  Fact,  as  to  him  that  is 
!' to  the  makS' dead'  and  as  to  ^  Punifhment  °f  ic,  (although  it  confifts  of  two  Parts)  yet  in  Law  it  is  with- 
In^Abettor  a^out  Divifion :  And  notwithstanding  there  is  but  one  Wound  given  by  one  only,  yet  it  (hall  be 
fh^Perfon^n  adjudged  m  Law  the  c  Wound  of  every  one,  that  is,  it  fhall  be  looked  upon  as  given  by  him 
whom  the  Feio-  who  gave  it,  by  himfelf,  and  given  by  the  reft  by  him  as  their  Min.fter  and  inftrument.     And  it 

ftoSdCbT™S is  as  much  the  De<?d  of  the  others»  as  if  tneY  had  a11  jointly  holden  with  their  Hands  the  Club  or 
any  Terror  from  other  Inftrument  with  which  the  Wound  was  given,  and  as  if  they  had  all  together  ftruck  the  Perfon 
c^.^oTTb!    triat  was  killed.     So  that  it  cannot  be  well  termed  that  they,  who  gave  the  Wound,  are  Prin- 

II.  Co.  5.  b. '  cipals  in  Deed,  and  the  other  Principals  in  Law,  but  they  are  all  Principals  in  Deed,  and  in  one 
*3^"a!jiawkP  fame  Degree.  And  if  we  fhould  arraign  the  Prifoners  now  at  the  Bar,  and  the  Jurors  fhould 
c.  312!  give  a  fpecial  Verdict,  viz.  that  Oliver  was  ftruck  and  killed  by  another  named  in  the  Indictment, 

and  not  by  thofe  that  are  expreffed  in  the  Indictment  to  have  given  the  Wounds,  and  fhould  alfo 

find  that  all  the  others  named  in  the  Indiftment  were  prefent,  abetting  and  comfortino-  him, 

whom  they  now  found  gave  the  Stroke,  to  do  the  fame,  fhould  not  this  VerdicT:  be  good°?  Yes 

certainly  •,  and  the  Prifoners  now  at  the  Bar  fhould  upon  this  VerdicT:  be  adjudged  to  be  handed 

d  s.p.  9.  Co.    d  for  the  Jury  have  agreed  in  that  which  the  Law  faith  is  the  Effect  of  the  Indictment,   that  is^ 

6*HbHI]Ipc    t^iey  bave  f°und  triem  a^  Principals,  and  as  the  Law  faith,  in  one  fame  Degree;  and  fo  the 

437('43S.  a.  h.  Variance  in  the  Circumftances  of  the  Indi6tment  is  not  material.      And  if  it  mould  happen  that 

f  2P"  °Hawk   tney'  wno  ^  tne  Incuc^ment  are  found  to  give  the  Wounds  fhould  die  before  they  are  arraigned, 

p.  c.  437. §"39.  it  is  clear  enough  that  Griffith  and  the  others  now  at  the  Bar  fhould  be  arraigned,  which  is  a 

SalMod3t2i335'  Proor"  ^^  they,  who  are  now  at  the  Bar,  are  accounted  in  Law  as  much  Principals  as  the 

others,  and  in  the  fame  Degree,  and  not  in  a  fecond  Degree,  for  if  it  was  in  the  fecond  Decree, 

then  would  it  be  hard  to  arraign  them,  when  he  in  the  firft  Degree  could  not  be  arraigned,  but 

is  difcharged  by  Death.     For  which  Reafons  it  feemed  to  them  that  the  Prifoners  now  prefent 

might  be  arraigned.     And  afterwards  Bromley  and  all  the  Court  agreed  to  it.      And  therefore 

they  were  arraigned,  and  pleaded,  not  guilty. 

where  there  are     And  Note  that  one  Morris  Gittin  was  indicted  by  the  fame  Indictment  as  Acceffary  to  them  all, 

many  Principals,  w-2;>  t0  the  Principals  who  were  abfent,  and  to  the  Principals  now  prefent  at   the  Bar,  and  he 

arenpreren't  and  was  brought  to  the  Bar  to  be  arraigned,  and  Bromley  laid  to  the  other  Juftices.     You  fee  that  he 

&me  abfent,  and  js  indicted  as  Acceffary  to  all,  but  fome  of  the  Principals  are  prefent,  and  fome  are  abfent,  who 

one  is  indicted  as  ...  .    '.     .  .  .        -,.  -i.t-.--i  ^  ~ 

AccefTarytothem  are  not  attainted,  and  it  is  not  good  to  arraign  rum  with  the  Principals  now  prefent,  as  Acceffary 
mentfhai bel^d to  tnem  onty»  and  we  cannot:  arraign  him  as  acceffary  to  the  others  that  are  abfent,  becaufe  they 
until  he  may  be  are  not  attainted  nor  prefent  to  be  arraigned  with  him.  Therefore  if  he  muft  be  arraigned  at 
ceffa^'tVaifat3"'  ne  mu^  De  arraigned  as  acceffary  only  to  thofe  that  are  now  prefent  at  the  Bar.  And  then 
once.  s.  p.  it  may  happen  that  the  Principals  now  prefent  fhall  be  acquitted,  or  it  may  be  found  that  the 
^"wbgjvhx.  faid  Morris  was  not  Acceffary  to  them  that  are  now  prefent,  but  perhaps  he  was  Acceffary 
reg.63.  pi.  35-  only  to  thofe  that  are  abfent,  and  then  it  is  not  good  to  arraign  him  until  he  may  be 
arraigned  as  Acceffary  to  them  all,  and  fo  it  was  done  in  the  Book  of  Affizes.  And  he  fent  immedi- 
e  fits,  comne  ately  to  his  Houfe  in  Salop  for  the  faid  Book,  which  was  brought  to  him  fitting  on  the  Bench. 
216.  Bro.  119.   ^nd  he  read  the  Cafe,  which  was  in  e  40.  Affi.  pi.  25.  as  follows,  viz.  a  Woman  fued  an  Appeal 

lH. in  the  King's  Bench  of  the  Death  of  her  Hufband  againft  fixteen,  viz.  againft  R.  W.  and  three 

others  as  Principals,  and  againft  the  reft,  of  Prefence,  Force,   and  Aid.     And  one  of  them,  viz* 

the   firft  Principal  was  outlawed,  and  two  others  who  were  appealed  as  Principals  came  and 

pleaded,  not  guilty.     And  they  who  were  appealed  of  Force  and  Aid,  viz.  the  twelve,  came  by 

Exigent  to  anfwer,  and  were  not  arraigned  at  all,  becaufe  faith  Knivet,  although  one   Principal 

was  attainted,  it  may  be  that  they  were  not  Abettors,  nor  of  Aid  to  him,  but  to  the  others  who  are 

not  attainted,  for  which  Reafon  until  they  are  attainted  they  fhall  not  be  arraigned,  &c.  and 

they  were  let  to  Mainprize.     And  all  this  appears  in  the  faid  Book  of  Affixes.     And  Bromley  alfo 

faid,  that  it  was  in  like  manner  held  for  Law  in  hill.  7.  H.  4.  coram  Rege,  for  he  had  noted  it 

in  the  Margent  of  his  Book  of  Affizes. 

No'a  bench  the      And  Note  in  the  faid  Term  of  Flill.  7.   H.  4.  there  are  two  Cafes  touching  this  Matter,  fo.  31. 

Exporter.  of  the  old  Print,  and  fo.  107.  of  the  new  Print.     f  The  fir  ft  is,  that  in  an  Appeal  brought  by  a  Wo~ 

im,7.h.4.27,mb  of  the  Death  of  her  Hujhand,   three  were  appealed  as  Principals,  and  one  of  them  was  before 

Bro.  Appez\.  i9.  that  arraigned  at  the  Suit  of  the  King,    and  attainted,  and  after  died  before  the  Writ  of  Appeal  pur - 


Coroneiq.  where 

Exception   was 

taken    that    the  3 

terly  difallov.ed.  chafed, 


Exception   was 

taken   that    the  Writ  fhould  abate,  becaufe  it  was  falfe  when  it  was  purchafed  againft  one  that  was  dead  before,   but  by  the  R,u)e  afterwards  it  feems  this  was  ut 
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chafed,  and  the  others  were  not  outlawed,  and  upon  the  Plea  of  the  Acceffaries  the  Inqueft  was  taken 
at  the  Bar,  and  by  the  Advice  of  the  Juftices  of  the  one  Bench  and  of  the  other  it  was  awarded  that 
the  Inqueft  Jhculd  not  be  taken  as  to  the  Acceffaries,  becaufe  none  of  the  Principals  were  attainted  at 
the  Suit  of  the  Party.     And  fo  Note  (Reader)  the  Caufe  of  this  Judgment  was  not  meerly  for  that  the 
Acceffaries  fhould  not  be  put  to  anfwer  until  all  the  Principals  were  attainted,  but  it  was  becaufe  none 
of  the  Principals  was  attainted  at  the  Suit  of  the  b  Party,  but  only  at  the  Suit  of  the  King.     But  Note,  L 
the  Inqueft  was  there  taken  againft  J.  Staver,  one  of  the  Principals,  who  was  found  not  guilty,  ^.'jf^'iTti.'^'. 
and  the  Accefjaries  had  Day  until  the  Day  of  the  Exigent  returnable  againft  the  other  Principal.     And^^^'f^ 
fo  Note  although  it  was  then  ufual  to  arraign  the  Principal  and  the  Acceffary  together,  and  to  charge  P-  c-  32 > . §  39! 
one  Inqueft  with  them,  as  it  appears  in  the  fame  Tear  of  7.  H.  4.  yet  it  was  not  fo  done  in  fke^br.^t.A^l 
/aid  Cafe,  becaufe  the  other  Principal  was  not  attainted  nor  prefent  to  be  arraigned;  which   Gafe^y'^it'u:' 
agrees  with  the  fat d  Cafe  in  40.  Aff.  and  with  the  Purpofe  for  which  it  was  cited.     c  The  other  of  z  h.7.h  4  36. 
the  faid  Cafes  in  7.  H.  4.  was,  that  a  Woman  appealed  four  Men,   viz.  two  as  Principals,  and  two  p1-  s-  *"itz-  £*>- 
as  Acceffaries,  and  at  the  Day  of  the  Exigent  returnable  againft  the  Principals,  one  of  them  came  by  fZ'.  t^corone 
Superfedeas,  and  the  other  was  outlawed,  and  the  Capias  was  returned  againft  the  Acceffaries,  andzo-v'in-Ahr'tk' 
the  Woman  counted  againft  him  that  appeared,  and  prayed  an  Exigent  againft  the  Acceffaries  :  AndAlf^ Gl  pL 
it  was  faid,  that  one  of  the  Principals  was  not  then  attainted,  wherefore  the  Exigent  was  not  award- 
able  againft  the  Acceffaries,  for  they  were  appealed  as  Acceffaries  to  both  the  Principals,   in  which 
Cafe  it  was  not  reafonable  that  the  Exigent  fhould  be  awarded,  until  both  the  Principals  be  attainted : 
but  otherwife  it  had  been,  if  they  had  been  appealed  as  Acceffaries  to  him  only  who  was  outlawed, 
becaufe  he  was  attainted.     But  it  was  faid  if  the  Acceffaries  had  been  prefent,  they  fhould  be  put  to 
anfwer,  and  fhould  be  arraigned  with  the  Principal  that  appeared,  and  one  Inqueft  Jhouldpafs  upon 
them  both,  for  if  the  Inqueft  fhould  find  the  Principal,  that  was  prefent,  not  guilty,   yet  the  fame 
Inqueft  fhould  enquire  if  the  Acceffaries  be  guilty  as  Acceffaries  to  him  that  is  outlawed  ;  and  after- 
wards the  Parties  agreed.     And  all  this  appears  in  the  faid  Book  of  7.  H.  4.  fo  that  the  loft  Cafe*  Herewith  ?- 
is  not  adjudged  the  one  Way,  or  the  other :  but  the  better   Opinion  there  is  (as  it  feems  to  me)  d  that  I^'hVc3' 
the  Exigent  fhall  not  be  awarded  againft  the  Acceffaries,  until  the  Principal,  who  then  appeared  was  zco-  a-  Hawk*« 
tried.  p.c.  3o7.  §i3a. 

Wherefore  upon  the  faid  Book  of  40.  Aff.  being  read,  as  aforefaid,  and  upon  the  faid  Book 
of  7.  H.  4.  cited,  it  was  now  faid  that  it  is  good  to  follow  the  fame  Books.     And  it  was  faid, 
that  the!  Inconvenience  which  might  poffibly  happen,   if  the  Court  fhould  now  arraign  Morris 
Gittin,  would  be  in  this  Point,  viz.  if  he  fhould   be   now  arraigned  as  Acceffary  to  the  Prin- 
cipals now  prefent,  and  it  fhould  be  found  by  the  Inqueft  that  he  was  not  Acceffary  to  them, 
and  fo  fhould  be  now  acquitted,  then  although  he  was  in  rei  veritate  Acceffary  to  the  Princi- 
pals now  abfent,,  yet  he  cannot  be  arraigned  hereafter  as  Acceffary  to  them,  if  they  fhould  be  af- 
terwards taken,  arraigned,  and  attainted,  becaufe  his  Life  was  put  in  Danger  before  for  the  Death 
of  the  faid  Oliver  ;    and  although  the  being  Acceffary  to  one  is  not  being  Acceffary  to  another, 
but  is  feveral  Fa6ts,  yet  it  was  faid  that  the  Death  of  Oliver  is  but  one,  and  not  feveral  Fafts, 
and  then  the  Life  of  Morris  Gittin  fhall  not  be  put  in  Danger  for  the  Death  of  Oliver,  or  for  the 
Dependances  upon  it,  more  than  once.     And  therefore  it  was  faid,  that  if  the  Court  fhould  now 
arraign  Morris,  and  would  not  prevent  the  Mifchief,  it  might  happen  by  this  Means  that  he 
would  be  absolutely  acquitted,  where  he  deferves  Death,  and  therefore  it  would   be  the  better 
Way  to  arraign  him  when  he  may  be  oppofed,  and  ought  to  anfwer  if  he  was  Acceffary  to  all 
the  Principals,  or  to  any  of  them.     But  the  other  Juftices  did  not  agree  to  this  Caufe  of  flay- 
ing the  Arraignment,  for  they  faid,  that  although  he  be  now  arraigned  as  Acceffary  to  the  Prin-  •  x  h.  h.pg 
cipals  now  prefent,  and  fhould  be  thereof  acquitted,  c  he  might  by  Law  be  well  arraigned  af-  624.H.P.C.2U! 
terwards  as  Acceffary  to  the  ojcher  Principals.     And  fo    the  Bench  difagreed  as  to  this  Caufe. 
But  the  Reafon  why  the  Acceffary  fhall  not  be  arraigned  as  acceffary  to  one  Principal,  until  the  other  ^'"al'!"ebythe 
Principals  be  attainted,  feems  by  the  faid  Book  of  J.  H.  4.  (as  I  apprehend  by  the  Reafons  given  in     ? 
the  faid  loft  Cafe  thereof)  to  be,    becaufe  there  is  greater  Reafon  to  take  one  '  Inqueft  to  try  if  he  be!  2.  HawkP.c^ 
Acceffary  to  both,  or  to  fome  of  them,  than  two  Inquefts,  where  one  might  make  an  End  of  the  whole  in' 
therefore  according  to  this  Reafon,  notwithftanding  the  Acquittal  by  one  Inqueft  of  being  Acceffary  to 
one,  he  may  be  arraigned  as  Acceffary  to  another,  jo  that  becaufe  it  is  the  leaft  Trouble  to  the  Country, 
and  as  fuck  the  better  Way  to  take  one  Inqueft,  than  two,  this  feems  to  be  the  Reafo't  that  he  fhall 
not  be  arraigned  until  he  floould  be  arraigned  as  Acceffary  to  all  together.     From  whence  it  feems,  that 
the  Caufe  of  refpiting  the  Arraignment  until  he  may  be  arraigned  as  Acceffary  to  all  the  Principals  to- 
gether,  is  more  out  of  good  s  Difcretion  than  out  of  Neceffity.     However  it  now  feemed  to  the S^Th[%  c 
Court  the  beft  Way  to  purfue  the  fame  Courfe  that  the  Sages  before  have  ufed.     And  therefore  *2Z-  ••  h.h.p. 
by  the  Advice  of  the  whole  Court,  the  faid  Morris  Gittin  was  refpited  from  Arraignment,  until a'mwk.^'c 
he  might  be  arraigned  as  Acceffary  to  all  the  Principals  at  once.  3i*.feys'i  tiLe 

a' e  great  Autho- 

trary,    and  that  there  is  no  Inftance  in  the  Books  wherein  the  Court  has  actually  proceeded  to  the  Trial  of  an  Acceffary  in  luch  a  Cafe,  before  all  the    Principals" 
have  either  appeared  or  been  attainted.  " 

And  Note  (Reader)  that  the  faid  Cafe  in  h  40.  Aff.  proves,  that  the  Law  l  anciently  was,  thatNolab">ehY  d* 
thofe  who  were  -prefent  and  abetting  were   not  Principals,  but  Acceffaries,   as  the  Lord  Bromley Reporter- 
faid  before,  fur  the  Book  is,  that  four  were  appealed  as  Principals,  and  the  others  of  Prefence,  Force,  h  4°- Afl:  p^S- 
and  Aid.     And  alfo  in  k  Mich.  40.  Ed.  3.  42.  it  appears  that  one  William  de  C.  was  appealed  for1  Seeante^c), 
that  he  was  aiding,  prefent,   and  commanding  one  T.  who  on  a  certain  Day  killed  W.  de  R.  Huf- ^f^  .PJ0^S 
band  of  the  Wife :  and  becaufe  the  Principal  was  not  attainted  by  Exigent,  nor  in  other  Manner, 
the  Defendant  was  let   to  Mainprise,  and  afterwards  the  Principal  was  attainted  by  Exigent,  andk  Fitz'  Corone 
then   W.  was  put  to  anfwer.     So  Note  (Reader)  that  thefe  two  Books  as  to  this  Point,  viz.  tba&?6%.  cf"* 
they  who  were  prefent,  aiding  or  commanding  the  Principal,   &c.  neverthelefs  were  not  put  to  anf-  *0> A^  p1-  *. 
4  wer 
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wer  until  the  Principals  were  attainted,  are  contrary  to  that  which  was  dene  above  in  the  Arr.  ■i?n- 

ment  of  the  /aid  Griffith  ap  David.     But  the  [aid  two  Books  are  therein  grounded  upon  this  Point 

only,  viz.  in  that  the  Law  was  then  taken  that  they   who  were  prefent  and  commanding   to  do  the 

Atl,  were  only  Acceffaries,  and  not  Principals.     But  of  late  Time  the  haw  has  been  held  contrary  in 

a  See  ante98(a),  tfos  poin^  fQT  now  they  are  taken  to  be  a  Principals  by  all  the  Sages  of  the  Law.      b  For  in  Mich  4. 

there  deed.00  '   H.  7.  18.  pi.    iO.  it  appears  that  Huffey  put  this   Queftion,  whether  he,  that  is  prefent  at   the 

b  fuz.  corone  j)eath  0f  a  Man,  and  entourages another  to  ftrike 'and kill  the   Perfon,  is  a  Principal;  and  it  was 

AffcA°i^V.H.  holden  by  all  the  Juftices  of  both  Benches,  that  he  is  a  Principal,  though  he  doth  not  ftrike  him.     nd 

H.  p.  c.  437.  notwithstanding  that  the  c  Count  in  every   Appeal  is,  that  every  Princ  pal  wounded  him  \  nd  firuck 

ywriryV'  him  mortally,  p or  thefe  are  but  Words  of  Form,  and  the  Blow  of  htm  that  /truck  is  the  Blow  of  him 

p'- '4-  that  commanded  him,  inafmuch  as  he  was  prefent;  and  all  this  appears  there.     And  in  the  Tears  of 

Daii.  }uft.4cap'. d  Henry  4.  the  Reader  may  fee  the  Law  often  adjudged  accordingly,   viz.  that  thofe  who  are  prefent 

x8'-  §  3-  and  abetting  to  do  the  Ait  are  Principals,  as  well  as  he  that  dor-s  it.     e  And  it  feems  the  Law  was 

fo  changed  in  the  Time  of  the  faid  King  Henry  4.  where  the  former  Courfe  was  reproved  aid  cor* 

wif  '7.  HCC°if '    reSied  in  this  Point.     So  Note,  that  at  this  Day  thofe  who  are  prefent  and  abetting  or  ready  to  do  the 

stath  Corone  21.  yf^,   are  Principals  as  well  as  he  that  does  it,  and  may  be  arraigned  notwithftanding  the  other  Prin- 

!.l',H'  HPC-  cipals  are  abfent  and  not  attainted. 

whLe r  eniare  Alfo  at  the  fame  Seffions  George  Salifbury,  John  Vane  Salijhury,  Richard  Salifbury,  one  called 
arraigned  upon  Pigot,  and  another  called  Knowfley,  were  arraigned  upon  an  Indictment  of  Murder,  for  killing 
foTth1"/ iamnf  one  m  ^ie  County  of  Denbigh,  who  was  Servant  to  Doctor  Ellis.  And  they  all  pleaded,  not 
fence  eve^Pri- guilty,  and  one  Inqueft  was  charged  upon  them  all,  and  they  challenged  divers  peremptorily, 
foner  may  chai-  anc|  a[i  agreed  in  the  Challenge,  and  becaufe  there  were  not  Jurors  enough  left  in  the  Inqueft  to 
riiy'i, is  Number,  pafs  upon  them,  a  Tales  *  was  awarded  returnable  immediately,  after  which  Return  the  Prifoners 
f^VL  T^Tdl '-^^^^  peremptorily,  and  did  not  agree  in  the  Challenge,  for  fome  challenged  fome  of  the 
foraii,  he  that  is  Jurors  peremptorily,  and  the  others  prayed  that  they  might  be  fworn,  and  it  was  debated  by 
Sibe^awnT tne  Bench  what  fhould  be  done,  viz.  if  he  that  is  challenged  fhall  be  drawn  againft  all.  And 
gainft  an.  s.  p.  afterwards  they  held,  that  although  the  five  were  arraigned  together,  and  although  in  Judg- 
Moor'i6'  P'i  7g'  ment  of  Law  it  was  not  a  joint  Arraignment,  but  feveral  Arraignments,  becaufe  their  Otiences 
a.  h.  h.  p. care  feveral,  yet  inafmuch  as  one  Venire  Facias  was  awarded  for  all,  the  Juror  challenged  by  one 
»6Ha?v6k'p  c  ma^  be  drawn  againft  all.  And  one  of  the  Bench  fhewed  the  others  an  Abridgment,  which 
407.  §  91h!  p!  he  had  then  ready,  of  an  Appeal  againft  Beauchamp  in  Trin.  9.  Ed.  4.  which  was  as  follows,  viz. 
c.  256.Keiy.  9.f  jn  an  Appeal  againft  many,  who  pleaded,  not  guilty,  and  one  Venire  Facias  was  awarded  a- 
*  Note,  it  has  gainft  all,  and  one  of  the  Defendants  challenged  a  Juror  peremptorily,  and  by  the  Advice  of  all 
£&iihsei!i*a!it-  the  Juftices  of  the  one  Bench  and  of  the  other  it  was  holden,  that  inafmuch  as  the  Venire  Fa- 
abiebyjufticesof^j  js  joint,  the  Challenge  of  him  is  good  for  all,  for  he  may  not  be  drawn  againft  one,  and 
SaS-rrilvd  4.  taken  for  the  reft.  Wherefore  now  by  Award  of  the  Court,  thofe  challenged  by  one  were 
fo.  179  to  182.  drawn  againft  the  others,  and  fo  divers  were  drawn.  And  the  Court  perceived  that  the  Pri- 
frio^t  was7f- foners  were  minded  to  fever  in  the  Challenge  of  the  whole  Panel,  fubtily  and  craftily  to  flay 
warded  in  anAP-trie  Trial  for  that  Time,  for  by  that  Means  each  of  the  Prifoners  would  challenge  peremptorily 
juftictsfoseefuch  as  many  as  they  might  without  Danger,  viz.  E  20.  and  then  at  the  Challenge  of  one  of  them 
a.  Hawk.p.c.oniv>  20>  with  them  that  were  before  challenged  jointly  by  all  fhould  be  drawn  againft  every 
409.  §19.  ^^^  For  although  at  the  Challenge  of  one  only  the  Juror  fhall  be  drawn  againft  all,  yet  it 
(  t.  9.  Ed.  4.  n^aii  not  be  accounted  the  Challenge  of  any  other,  if  he  does  not  agree  to  it,  tor  each  of  them 
chaHente"^2' fhall  have  his  entire  Number  of  20.  So  that  one  fhall  not  be  excluded  of  his  Number  by  the 
Bro.  84:  venire  challenge  of  the  other,  but  fhall  take  Advantage,  and  not  Damage  by  it.  And  there  was  but 
^."h^co.  a  fmall  Number  of  Perfons  then  in  the  Town  of  fufficiency  to  be  fworn,  fo  that  by  this  fubtile 
Litt.  156.  b.  Invention  (if  a  Remedy  was  not  found  out)  the  Trial  would  be  now  ftaid.  And  therefore  it 
g  stat.  25. h.  8.  was  debated  on  the  Bench,  whether  the  Panel  might  be  fevered,  that  is,  if  the  fame  Panel  might 
cap" 3*  be  made  between  the  Queen  and  each  of  the  Prifoners  by  himfelf  only,  fo  that   the  fame  Men 

mio-ht  ferve  for  five  feveral  Inquefts,  and  whether  it  might  be  done,  confidering  that  the  Tales  be- 
in»  a  judicial  Writ  which  iffued  out,  was  founded  upon  the  Inqueft,  which  was  joint  for  all  the 
five  Prifoners.       And  it  was  fhewn  to  the  Court  what  was  written  in  the  faid  Cafe  of  9.  Ed.  4. 
concerning  the   fame    Matter,  for  there  it  is  contained  as  follows,  viz.  It  was  faid,  that  at  the 
before  juftices  of  Goal  Delivery  if  one  Inqueft  be  demanded  to  pafs  upon  two  or  three,  and  one  challenges  per- 
Goai  Delivery,  emptorily,  then   the  Clerk  fhall  fever  the  Felons  each  by   himfelf.     And  afterwards  the  whole 
L^eveTed.^nd  Court  agreed,  that  the  firft  Panel  and  the  Tales  alio  might  be  divided  and  made  feveral  for  each 
the  fame  jury  be  0f  the  Prifoners,  and  that  they  would  do  fo  upon  the  Requeft  of  the  Queen's  Attorney.     Where- 
tTeKlngana^ach  fore  the  Court  faid  to  the  Prifoners,  we  perceive  your  Subtlety  well  enough,  which  merits  but  fmall 
b-  himfelf  fsnps  ^'avour  fr°m  tne  Court,  and  therefore  tell  us  if  you  will  agree  in  your  Challenges,  for  if  you  will 
JhTh.  p.c.'not,    the  Clerk  fhall  fever  the  Panel.     And  afterwards  all  the   Prifoners  agreed  in  their  Chal- 
i6f  ^-^  lenges,   and  the  Inqueft  was  full,  and  Evidence  was  given.     And  at  the  End  of  the  Evidence, 
p.  c.  407.  §9!  the  Inqueft  demanded  of  the  Court  this  Queftion,  viz.  if  fo  be  in  Truth,  John  Vane  Salifbury 
b.T^Ke'i"3' was  »n  the  Company  of  them,  who  of  their  Malice  prepenfe  killed  him  that  is  dead,  and  when 
he  faw  them  combating  together,   cook  Part  with  them  fuddenly,  and  had  not  Malice  prepenfe, 
and  ftruck,  with  the  others,  him  that  is  dead,  whether  this  be  Murder  or  Manflaughter  in  John 
Vane  Sahfbury. 
if  divers  intend      The  Court  anfwered,  if  John  Vane  Salifbury,  had  not  Malice  prepenfe,  but  fuddenly  took  part 
2SSSii'w».tfa   them  who   had  Malice  prepenfe,  this   is  Manflaughter  in    him,  and   not  Murder,   becaufe 
tew  in  the  At-  ne    had  not  Malice  prepenfe.      Shod  nota  bene   (Letlor)  for  I  have  heard   this  greatly  doubted, 

fray    fuddenly  *  ^^ 

without  Malice 

prrpenfe.andkillsthe  Perfon,  this   is  not  Murder  but  Manflaughter.     S.  P.   H.  P.  C.  f2.  Sir  FeriinanJo  dry's  Cafe   14.  Jac,  Kely,  61.  136.   I.  Hawk.  P.  C.  8a. 

S  35'  85-  h  59>  Dalt.  Joft.  cap.  145.  §  10.    3*  Built,  »o6.   3.  Bac.  Abr.  667.    12.  Mod.  628.  Per  Halt  C.  J. 

viz. 
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viz.  if  the  Majler  lies  in  Wait  in  the  High  Way  to  kill  a  Man,  and  his  Servants  attend  upon  him,  Ncta  bcne  by  tKe 
and  the  Majler  does  not  make  his  Servants  privy  to  his  Intent,  and  afterwards  he,  for  whom  the  Maf-  Reporter. 
ter  lies  in  Wait,  comes,  and  the  Majler  attacks  him,  and  his  Servants,  feeing  their  Majler  fighting, ,  So  hthe  Law 
lake  his  Part,  and  all  of  them  kill  the  Man,  whether  or  no  this  Jhould  fa  Murder  in  the  Servants,  ^  clearly  hoiden 
it  fhall  be  in  the  Majler,  becaufe  they,    without  Malice  prep enfe,  took   Part  with   him  that   had1^'^9^0^ 
Malice  pre penfe.     But  this  is  by  the  above  Rule  of  the  Court  -put  out  of  Doubt,  viz.  that  it  fhall  onlyc.  52.  i.Hawk. 
he  a  Manflaughter  in  the  Servants.     And  Note  that  the  Court  faid  thus  to  the  Jury  ;  you,  Jurors,  c'romPl5juft4.9' 
have  heard  the  Evidence  which  has  been  given  to  prove  the  Prifoners  guilty  of  the  Murder  23.  Dak.  juii. 
whereof  they  are  impeached,  which  Evidence  proves  that  the  Confpiracy  was  to  kill  Doctor  2i/-J!Luym?i39<*. 
#r,  and   the  Malice  prepenfe  was  againft  him,  and  not  particularly  againft  his  Servant  who  isiJ[- Mod-  25*. 
killed,  and  therefore  perhaps  you  will  imagine  that  the  Evidence  does  not  maintain  the  Indict- 
ment, becaufe  no  Malice  was  againft  the  Servant,  whom  the  Prifoners  perhaps  did  not  know, 
nor  ever  heard  of  him  before  ;  and  we  think  it  proper  to  tell  you  what  the  Law  is  in  this  Point, 
to  the  Intent  that  you  may  not  err  in  it.     And,  Sirs,  we  take  the  Law  to  be,  that  the  killing  of^ft^upon 
him  is  Murder  in  the  Prifoners,  if  they  killed  him  upon  the  Malice  which  they  had  againft  the  Malice,  another; 
Matter,  fo  that  if  you  fhall  find  that  they  had  Malice  againft  the  Doctor,  that  Malice  does  in  pehrf0»ea3tJ 
the  Eye  of  the   Law  make  the  killing  of  him  that  was  killed,  who  was  the  Doctor's  Servant, be  kll>ed>  it  is 
and  in  his  Company,  to  be  Murder.     And  therefore  you  muft  take  the  Law  fo  :  quod  nota  bene  ^h^h.  p.  c. 
Letlor.     And   the  Reafon  whereupon  this  Judgment  was  founded  was  this,  viz.  when  a  Man  438-  h.p.c.  Soi 
has  Malice  againft  another,  and  intends  to  kill  him,  and  endeavours  to  put  his  Purpofe  in  Exe-  ,^'  §°9. "cap* 
cution,  and  kills  one  that  refifts  his  Purpofe,  it  cannot  be  otherwife  conftrued  but  that  by  Ne-  ?•  H*vvk-  p- c' 
ceffity  of  Reafon   he  has  Malice  againft  all  thofe  who   would  defeat  his  Defign,  and  that  he  3 
would  offer  Violence  to  them  that  would  defend  the  Perfon  againft  whom  his  Malice  is  directed, 
rather  than  defift  from  his  Purpofe,  and  therefore  if  he  kills  them  to  whom  he  had  before-hand 
intended  to  offer  fuch  Violence,  this  cannot  be  any  Thing  elfe  than  Murder ;  and  fo  the  Act 
declares  his  Intent  before,  and  the  Malice  againft  the  Principal  begets  in  himfelf  another  Malice 
againft  thofe  whom  he  prefumes  will  refift  his  Purpofe,  which  Malices  are  combined  one  to 
the  other  infeparably.     And  afterwards  the  Jurors  found  Richard  Salijbury,  Pigot,  and  Knowjley 
guilty,  who  were  afterwards  executed  at  Denbigh,  where  the  Man  was  killed.     And  they  found, 
that  George  Salijbury  was  not  guilty.     And  they  found  alfo,  that  John  Vane  Salijbury  killed  the 
Man,  but  not  of  Malice  prepenfe,    and  fo  they   acquitted  him  of  the  Murder,  and  found  him 
guilty  of  Manslaughter.     And  whether  John  Vane  Salijbury  fhould  be  utterly  acquitted  by  this  if  A.  U  indicted 
Verdict,    inafmuch  as   he  was  arraigned  for  Murder,  and  is  thereof  acquitted,  or  whether  the  JJf^» 
Court  fhould  give  Judgment  upon   him  that   he  fhould  be  hanged  for  the  Manflaughter,  ortheju^may"6 
whether  this  Verdict  fhould  ferve  only  againft  him  for: an  Indictment  of  Manflaughter,  and  be fie^""^116 
of  no  other  Effect,  or  what  elfe  fhould  be  done  with  him,  was  privately  confidered  and  debated  find  him  guilty 
by  the  Bench  among  themfelves.     And  the  Opinion    of   the   whole  Court  W2S  in  a  manner  s^p^co^Litt'" 
clearly,  that  they  might  give  Judgment  upon  him  to  be  hanged  for  the  Manflaughter.     For  they  282.  a  Dai.  I4". 
held,  that  the  Jury  might  give  a  Verdict  at  large,  and  find  the  whole  Matter.     *  As  if  onBp.'c."  a9^3«. 
is  arraigned  for  the  Death  of  a  Man,  and  he  pleads,  not  guilty,  the  Jury  may  find  that  he  kil-,s- Haw^  ?•  c! 
Jed  him  in  his  own  Defence.     And  then  here  when  he  was  arraigned  for  killing  a  Man  uponc93^4'  Anl' 
Malice  prepenfe,  the  Subftance  of  the  Matter  was,  whether  he  killed  him  or  not,  and  the  Malice  uPon  tnis  Ver- 
prepenfe  is  but  Matter  of  Form  or  the  Circumftance  of  killing.     And  altho'  the  Malice  prepenfe  judgment  tobT 
makes  the  Fact  more  odious,  and  for  this  Caufe  the  Offender  fhall  lofe  divers  Advantages,  which  £l!nsed  for  the 
he  fhould  otherwife  have,  as  Sanctuary,  Clergy,  and  the  like,  yet  it  is  nothing  more  than  the  Temp"  h. T' 
Manner  of  the  Fact,  and  not  the  Subftance  of  the  Fact,  for  the  Subftance  of  the  Fact  is  the  kil-^roNCorone^22- 
ling  him,  f  and  then  when  the  Subftance  of  the  Fact,  and  the  Manner  of  the  Fact  are  put  in  9.C0. 67.  b3.35' 
Iffue  together,  if  the  Jurors  find  the  Subftance  and  not  the  Manner,  yet  Judgment  fhall  be  gi- 
ven according  to  the  Subftance.     As  if  a   Man   arraign  an  Affize  for   a  Diffeizin  with   Force,  B^'lpp^u-'. 
and  the  Defendant    pleads    the    general    Iffue,    and    the  Jurors    find    the  Diffeizin,  but   not  *-h.  h.  p.  c' 
with    Force,    yet  the  Plaintiff  fhall  have  his  Judgment,    for  the  tortious   Expulfion   was  the  H*]  H'  P* 
Subftance,  and  the  Force  the  Manner,  and  then  when  the  Subftance  is  found,  he  fhall  have 
Judgment  for  it,  and  fhall  be  acquitted  of  the  Force.     So  the  killing  the  Man  was  the  Subftance,  t  ?•  Cr>-  67.  b. 
and  the  Malice  prepenfe  the  Manner,  and  then  when  the  Subftance  is  found,  viz.  the  killing  the  I0i"gpi.  3ao.re§' 
Man,  Judgment  fhall  be  given  upon  it.     But  altho'  the  Court  held  in  a  manner  clearly,  that 
they  might  give  Judgment  upon  him  for  the  Manflaughter,  yet  they  thought  it  good,  and  it 
was  agreed,  to  reprieve  the  Prifoner,  until  the  Opinions   of  the  other  Sages  of  the  Law  were 
known.     And  therefore  they  did  reprieve  him. 
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02,        Michaelmas  Term.   i.  &  2.  Philip  and  Mary,  in  R  R. 


A  brief  Report  of  the  Opinions  of  the  Jufiices  of  the  King's  Bench  in  a  Cafe  upon  the  Sta- 
tute of ' Diffolution  of  Abbies,  3 1.  H.  b\  cap.  13.  argued  in  the  Term  of  St.  Michael  in  the 
firft  and  fecond  lean  of  the  Reign  of  King  Philip  and  Queen  Mary,  between  Richard 
Fulmerfton  Plaintiff,  and  Simeon  Steward  Defendant,  in  an  ASiion  0/Trefpafs  brought 
in  the  County  of  Suffolk.  And  the  Record  is  to  befeen  among  the  Records  of  Eafter  Term 
6.  Ed.  6.  Rot.  ultimo. 

toch.i.&z.    ry^HE  Plaintiff  declares  of  his  Clofe  broken  at  Eheden  in  the  faid  County,  in  the  third  Year 
whffe^adin      J.     of  the  Reign  of  King  Edward  the  Sixth.     The  Defendant  faith,    that  the   Place    where 
of  SeLmfn  a"S  &c.  was  100  Acres  of  Pafture  in  Eheden  parcel  of  the  Manor  of  Eheden,  which  Manor  George 
out'Sfl  llX'n  Wyndbam,  Mafter  of  the  College  of  Rufhwortb  in  the  County  of  Norfolk,  and  his  Fellows,  the 
CoiiegU,  and  of  20th  Day  of  December  in  the  30th  Year  of  King  Henry  the  Eighth,  by  their  Deed  leafed  to  the  De- 
f/te't/dtf'the  fendant>  t0  nave  from  the  Invention  of  the  Crojs  then  laft  paft  for  50  Years  then- next  to  come,  and 
Enrollment  of  a  by  Virtue  hereof  he  juftifies,  and  gives  Colour  to  the  Plaintiff.     The  Plaintiff  by  the  Replication 
Kind  Without  ^a'^'  t^iat  a  ^on§  Time  before  the  faid  Leafe,  i3c.  one  John  Purpet,  then  Mafter  of  the  faid 
ftewi'ngthe       College,  and  his  Fellows,  were  feized  of  the  faid  Manor,  whereof  the  100  Acres  are,  and    at 
^nonfegc*^e°^  the  fame   Time  when,  cifc.    and  for    Time  immemorial  were   parcel,    in  their  Demefn  as  of 
the  icing  as  in  Fee;  who  in  the  eleventh  Year  of  the  Reign  of  King  Henry  the  Eighth  leafed  to  Edward  Be[~ 
crownfby'the    teny  tne  fame  Manor  whereof,  &c.  by  the  Name  of  their  Manor  of  Eheden,  and  of  all  their 
Sterne  of  3i.    Lands,  &c.  appertaining  to  the  faid  Manor,  together  with   the  Lands  and  Paftures  at  Dead- 
&'Ji'beXood.'    mans -grave,  except  the  Tenements  late  Largients,  to  have  from  the  Invention  of  the  Crofs  in  the 
And  where  a     Year  of  our  Lord  1524,  until  the  End  of  60  Years  then  next  coming.     And  fhews  further, 
whhinTyear    tnat  the  faid  Befteny  in  20.  H.  8.  granted  over  his  Eftate  to  the  Defendant,  and  afterwards  the 
next  before  the  faid  Purpet  died,  and  the  faid  Wyndham  was  chofen  Mafter,  &c.  and  he  and  his  Fellows  made 
H.a8.  Von/'    tne  Leafe  to  the  Defendant  in  the  fame  Manner  as  in  the    Bar  is  alledged,  the  fame  Defendant 
who  had  another  then  being  poffeffed  of  the  other  Term.     And  alledges  further  that  Part  of  the  Act  of  Parliament 
ofthVmaking"16 made  ln  3l-  H.  8.   which  gives  the  Colleges  and  Houfes  of  Religion  then  ftanding,  and  which 
of  it,  was  good  fhould  afterwards  come  to  the  King's   Hands,  to  him,  in  the  fame  Eftate  and  Condition  as  they 
timers.  c.at     then  were ;  and  alledges  alfo  that  Part  of  the  Act,  which  makes  Leafes  then  made  of  the  Pof- 
Uyerioz.pl.  i.  feffions  of  Colleges  and  other  Houfes,  which  fhould  afterwards  come  to  the  King,  to  be  void,  if 
another  Leafe  for  Years  at  the  making  thereof  was  in  Being,  and  then  not  determined,  &c.    And 
fhews  alfo  that  the  faid  Wyndham  and  his  Fellows  furrendered  the  College  to  King  Henry  the 
Eighth  in   the  33  Year  of  his  Reign,  by  Deed  enrolled  in   the  Chancery,  by  Virtue  of  which 
Grant  and   Aft  the  King  was  fe  zed  of  the  faid  Manor  whereof,  &c.  in  his  Demefn  as  of  Fee 
in  Right  of  his  Crown.     And  the  fame  King  being  fo  feized  granted   the  faid  Manor   where- 
of, &c.  to  the  Earl  of  Surry  in  Fee,  who  conveyed  it  to  the  Plaintiff  in  Fee,  by  Virtue  whereof 
he  entered  and  was  feized,  until  the  Defendant   did  the  Trefpafs,  &c.     And  further  he  avers 
that  the  firft  Leafe  was  in  Being  at  the  Time  when  the  fecond  Leafe  was  made,  and  that  the  fe- 
cond Leafe  was  void  by  the  Statute.     The  Defendant  by  the  Rejoinder  fhews  the  Provifo  and 
Ordinance  in  the  Statute,  viz.  where  a  Leafe  for  Years  is  made  to  one,  who  then  holds  the 
fame  Tenements  to  Farm  for  a  Term  of  Years  then  not  expired,  that  then  the  fame  Perfon  fhall 
have  them  for  21  Years  only  from  the  Time  of  the  making  of  the  Leafe,  &c.  fo  that  the  an- 
cient Rent  be  thereupon  referved,  and  fo  that  the  fame  Leafe  or  Leafes  do  not  exceed  21  Years. 
And  faith  further,  that  by  Virtue  of  the  faid  Provifo  and  Act,  the  faid  Leafe  by  him  pleaded  in 
Bar  was  good,  fufficient,  and  available  in  him  for  2 1  Years  at  leaft  from  the  Time  of  the  mak- 
ing of  it,  which  2 1  Years  were  not  then  paffed.     And  upon  this  Rejoinder  the  Plaintiff  demur- 
red in  Law. 

And  it  was  argued  this  Term  by  many  Apprentices,  and  by  all  the  Serjeants  at  the  Bar.     And 
Exception  i.     divers  Exceptions  were  taken  to  thef!Replication  and  to  the  Rejoinder.     And  it  was  argued  that  the 
Replication  is  not  good,  becaufe  it  is  there  faid,  that  a  long  Time  before  the  making  of  the  Leafe 
mentioned  in  the  Bar,  one  John  Purpet,  then  Mafter  of  the  faid  College,  and  his  Fellows  were 
feized  of  the  faid  Manor  whereof,  &c.  in  their  Demefn  as  of  Fee,  and  it  is  not  faid,  in  Right  of 
the  College,  and  it  might  be  that  they  were  feized  in  Fee  in  their  own  proper  Capacity.     For  the 
Mafter  and  Fellows  of  a  College  have  two  Capacities,  viz.  to  them  and  their  Heirs,  and  to 
them  and  their  Succeffors,  for  they  are  a  Body  not  confifting  of  dead  Perfons,  as  Friars,  Monks, 
Heath's  Max.'  '  or  Nuns,  but  confifting  of  fuch  Perfons  as  have  each  by  himfelf  Capacity  to  take  to  him  and 
v4-7'^brh'tit52'  n*s  Heirs-,  and  then  the  Replication  fhall  betaken  moft    ftrongly  againft  him  that  p'eads  it, 
seizin  K.'pi.io.  and  that  is,  the  Plaintiff,  and  fo  it  fhall  be  taken  that  the  Mafter  and  his  Fellows  were  feized 
See 3.  Keb.  69.  to  them  and  to  ^[^  Heirs.     But  if  it  had  been  pleaded,  that  an  Abbot  or  Prior  were  feized  in 
1,  T.  24.  h.  8.  "Fee,  this  has  but  one  Intendment,  viz.  in  Right  of  the  Houfe,  for  an  Abbot  or  Prior  have 
Bro.  Feoffm.  ai  but  one  Capacity,  and  that  is,  to  the  Ufe,  and  in  Right  of  the  Houfe  :  And  they  have  not  Ca- 
§f6o°by.'  8%.'  pacity  to  them  and  their  Heirs,  and  therefore  it  fhall  be  good  without  fhewing  how  they  were 
jg.  i.Roi.  r.  feized,  and  it  fhall  be  taken  in  jure  domus.     But  Mafter  and  Fellows,  and  Dean  and  Chapter, 
3?2i.eo3n.5'i76.  and  fuch  like,  have  two  Capacities,  as  is  faid  before,  and  therefore  it  ought  to  be  expreffed  in 
Popham  72.      wnat  Right  they  were  feized,  or  elfe  it  fhall   be  taken   moft  ftrongly  againft  him  that  pleads  it, 
l!  ve'rn9  399.'5' and  that  fhall  be,  to  them  and  their  Heirs,  and  if  it  fhould  be  fo  taken,  the  Sequel  of  the  Mat- 
Bac.  Read  on    ter  n-)a]ces  againft  the  Plaintiff;  for  which  Reafon  the  Replication  is  not  good. 
Laavo°f  ufe"'  5.      And  as  to  this  Exception,  all  the  Court  held,  that  the  Exception  was  not  good.     For  the  Ju- 
^ules'c^r  ^'ces  *"a^'  w^ien  lt  1S  pleaded   that  John  Purpet,  Mafter  of  the  College,  and  his  Fellows  were 
6.'  Pol.  538!  feized  in  Fee,  this  has  but  one  Intendment,  and  that  is,  in  Right a  of  the  College.     b  For  a  Cor- 
poration 
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poration  cannot  be  intended  to  be  feized  to  any  other's  Ufe.     But  if  he  had  recited  their  feveral 
Names,  and  had  called  them  Matter  and  Fellows,  then  it  might  be  intended  that  they  were  feiz- 
ed to  them  and  to  their  Heirs ;  but  when  the  proper  Name  of  the  Matter  is  not  recited,  but  he 
calls  him  Matter,  and  faith  alio,  his  Fellows,  this  is  the  ufual  Recital  of  a  Corporation,  and  then 
when  he  faith,  the  Corporation  was  feized,  none  can  intend  that  thofe  who  compofe  the  Corpo- 
ration were  feized  in  their  own  proper  Capacities,  for  thence  it  would  follow  that   the  Corpora- 
tion was  not  feized,  where  he  has  alledged  in  Fact  that  the  Corporation  was  feized.     But  if  it  was 
pleaded,  that  J.  S.  Dean  of  fuch  a  Place,  or  Parfon  of  fuch  a  Church,  or  Prebendary  of  fuch  a 
Prebend  was  feized  in  Fee,  this  has  two  Intendments,  viz.  it  might  be  in  his  own  proper  Capa- 
city, (for  when  they  pure  ha  fe  to  their  own  proper  Ufe  they  are  often  named  by  fuch  Names)  or 
it  might  be  that  they  were  feized  as  Dean,  Parfon,  or  Prebendary.     But  it  cannot  be  fo  intended 
in  the  Cafe  of  a  Corporation,  for  they  mall   be  intended  feized  in  that  Capacity  by  which  they 
are  named.     a  And  it  was  faid,  if  the  Hufband  and  Wife  are  vouched,  it  is  a  good  Counterplea  a  M.  Afs.  Pi. 
to  fay,  that  the  Wife  or  her  Anceftors  never  had  any  Thing,  whereof  they  might  make  a  Feoff-  3°-  Fitz.  c0un- 
ment,  &c.  for  it  mail  be  intended  that  they  are  vouched  in  Right  of  the  Wife.     And  it  was  al-  vouch,  le.  Bra. 
fo  faid,  that  a  Corporation  cannot  be  feized  to  another's  Ufe.     And  all  the  Juftices  agreed  that42-M-'8.tdw. 
the  faid  Exception  was  of  no  Weight,  and  they  difallowcd  it.  3' 5j' p  ' 

Another  Exception  was  taken  to  the  Replication,  viz.  that'the  Plaintiff  by  the  Replication  has  Excc?t;on  4< 
fhewn  the  Leafe  made  in  n.  H    8.  of  the  Manor,  &c.  ut  fupra,  except  the  Tenements  late  Lar- 
gients,  and  has  not  averred  that  the  100  Acres  of  Pafture  were  not  parcel  of  the  Exception  ;  and 
if  they  were  parcel  of  the  Exception,  then  they  did  not  pafs  by  the  fame  Leafe  made  in  1 i.  H.  8. 
and  if  they  did  not  pafs  by   that  Leafe,  then  they  did  not  pafs  from  Befteny  to  the  Defendant, 
and  from  thence  it  follows,  that  the  Defendant  was  not  poffeffed  of  the  100  Acres  at  the  Time  of 
the  new  Leafe  taken  in  30.  H.  8    and  if  he  was  not  poffeffed  of  the  100  Acres  at  the  Time  of  the 
new  Leafe,  then  the  new  Leafe  is  good.     For  the  Plaintiff  intends  to  avoid  the  new  Leafe  by  the  b  m.  g.  Ed.  4. 
Statute,  becaufe  at  the  Time  of  the  making  of  it  the  Defendant  had  a  former  Leafe  in  the  fame  7.  pi-  i-  Fits. 
Thing,  and  if  he  had  not,  then  the  Leafe  alledged  in  Bar  is  not  anfwered  nor  avoided,  and  there-  darter  de  &c* 
fore  it  belongs  to  the  Plaintiff  to  convey  to  the  Defendant  a  former  Leafe  in  the  fame  Thing,  46-  Pleadings 
whereof  he  was  poffeffed  at  the  Time  of  taking  the   new  Leafe.     And  if  it  mall  be  taken  parcel  8."  pi.  p'.  Moor 
of  the  Exception,  then  it  did  not  pafs  by  the  firft  Leafe  ;  and  it  fhall  be  intended  parcel  of  theyoj.pl;  454- 
Exception,    inafmuch  as  the  contrary  is  not  fhewn.     b  As  in  8.  Ed.  4.  where  there  was  a  ge-i.  And.  2';o. 
neral  Pardon  granted  to  all,  except  thofe  who  were  adherent  to  M.  and  his  Son,  there  it  was  a-  *•  lfon-  3°6- 
greed  by  the  Juftices,  that  he  who  would  plead  a  general   Pardon  ought  to  furmife  in  his  Plea,  sfat.Tri. Vol. 
that  he  was  not  adherent  to  M.  for  there  it  is  faid,  that  he  ought  to  prove  himfelf  fuch  a  Perfcn  *;  ^J^  p 
as  may  enjoy  the  Benefit  of  the  Pardon.     So  here,  where  there  is  a  Leafe  with  an  Exception,  396.  §  60. ' 
and  the  Plaintiff  would  take  Advantage  of  the  Leafe  in  conveying  it  to  the  Defendant,  and  there-  Foft"  484- 
by  to  avoid  the  new  Leafe,  he  ought  to  fhew  that  he  is  fully  able  to  do  it,  which  he  is  not  if  he  c  see  Ante  46. 
does  not  fliew  that  the  100  Acres  were  not  parcel  of  the  Tenements  late  Largients.     c  For  Pleas  (a)  and  the  _ 
and  efpecially  Replications  fhall  be  taken  moft  ftrongly  againft  him  that  pleads  them  ;  and  therefore ed?s '  ere "'" 
the  100  Acres  fhall  be  taken  parcel  of  the  Exception,  inafmuch  as  the  contrary  is  not  averred. 

To  this  Exception  it  was  anfwered  at  the  Bar  by  Gawdy  Serjeant  and  others,  that  the  Exception 
in  the  Leafe  may  not  be  taken  to  extend  to  the  faid  100  Acres,  becaufe  by  the  Bar  it  is  alledged 
that  the  100  Acres  are,  and  at  the  Time  of  the  Trefpafs  fuppofed  were,  parcel  of  the  faid  Manor, 
and  this  is  confeffed  by  the  Replication,  and  further  it  is  confeffed  that  they  have  always  been 
parcel  of  the  faid  Manor.     And  then  the  Exception  does  not  go  to  reftrain  the  Leafe  of  any 
Part  of  it,  for  that  comes  under  the  per  nomen,  for  it  is  faid  that  they  leafed  the  Manor  whereof, 
&c.  per  nomen  of  their  Manor  of,  fee.  and  of  all  their  Lands,  &c.  except  the  Tenements  late 
Largients.     So  that  it  is  averred   that  the  whole  Manor  whereof,  &c.  was  leafed  by  the  per  nomen, 
with  the  Exception,  &c.  wherefore  the  Exception  is  parcel  of  the  per  nomen,  and  not  of  the  Thing 
averred  to  be  demifed.     And  it  was  faid,  that  the  Court  (if  it  be  not  exprefly  fhewn  to  the  con-  d     c0.  7.b 
trary)  ought  to  take  it  fo,  becaufe  it  is  a  common  Learning,  d  that  every  Grant,  Demife,  or6-^°-36-a- 
Leafe  fhall  be  taken  moft  ftrongly  againft  him  that  makes  it,  and  fhall  be  conftrued  to  pafs  the  colxittfrg*?*; 
moft  to  the  Grantee  or  Leffee,  and  here  if  the  Court  ought  to  take  the  Exception  to  extend  to  »37-  *•  winch 
the  ico  Acres,  then  it  would  follow  from  thence  that  they  would  take  the  Leafe  recited  moft  An'teio.'^/7" 
ftrongly  againft  the  Leffee,  inafmuch  as  lefs  would  pafs  to  him ;  and  therefore  it  was  faid,  that 
the  Court  ought  to  adjudge  of  the  Recital  now  in  taking  it  moft  ftrongly  againft  the  Leffor,  ase  5-Co-  **•,*• 

&  »D  t  o  0/0  '  II.  Co.  47.  b. 

they  ought  to  do  with  Regard  to  the  firft  Demife,  and  fo  the  Court  ought  to  take  it  that  the  ioocro.  e.  522. " 
Acres  patted,  and  that  they  were  not  parcel  of  the  Exception.     And  therefore  the  Replication  is  £°-  L£  3*4- b- 
good  enough,  notwithftanding  this  Exception,  and  the  100  Acres  are  well  enough  conveyed  to  Jenk.  310.  Pi. 
the  Defendant  from  the  firft  Leffee.     Alfo  it  was  anfwered,  that  this  Exception  is   not  effectual  ^Ie'C0^rIg"°n 
for  another  Caufe.     For  if  the  Exception  extended  to  the  100  Acres,  then  the  100  Acres,  during4«.  215.  Poft/ 
the  Leafe,  were  fevered  from  the  Manor,  and  not  parcel  of  it,  for  the  10c  Acres  being  in  Pof- £? j/vif.Tbr! 
feflion  cannot  be  parcel  of  that  which  is  a  Reverfion.     e  As  if  one  makes  a  Leafe  for  Life  of  a  tit.  Manor  q^ 
Manor,  except  20  Acres  of  it,  thefe   20  Acres  may  not  be  parcel  of  the  Reverfion.     For  if  thep' ' 
Reverfion  of  the  Manor  is  granted,  the  Acres  in  Poffefllon  fhall  not  pafs,  for  they  are   not  par- f  SeeVin  Abr 
eel  of  the  Manor,  but  are  fever'd  for  the  Time.     f  But  if  a  Leafe  is  made  of  20  Acres  parcel  of  a  tit.  Manor  c. 
Manor,  yet  the  Reverfion  of  them  is  parcel  of  the  Manor,  g  for  a  Reverfion  may  be  parcel  of  apl' 5'  Foft-4"- 
Thing  in  Poffefllon,  or  appendant  to  a  Thing  in  Poffefllon,  but  Poffefllon  may  not  be  parcel  of,         ■.. 
or  appendant  to  a  Reverfion  ;  And  fo  is  the  Diverfity,  which  (it  was  faid)  appears  in  the  ^uares.  co.Vi?b?n'. 

ImpedrtQo-V'h-pfr 
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*  t.  38.  h.  6.  Impedit  brought  by  the  King  againft  the  Abbefs  of  Sion  in  a  38.  H.  6.  And  if  the  1 00  Acres  are 
38.  a.  pcrPrijot.  by  the  Exception  difmembered  for  the  Time  from  the  Manor  by  the  Leafe  made  in  11  H  8 
5s?G«nS.  then  they  miSht  not  Pafs  by  the  Leafe  made  in  3°-  H.  8.  for  the  firft  Leafe  had  then  Continu- 
ance, and  therefore  the  100  Acres  were  disjointed  from  the  Manor,  which  might  noc  pafs  by  the 
Leafe  of  the  Manor,  and  fo  the  Replication  deftroys  the  Leafe  contained  in  the  Bar ;  wherefore 
the  Exception  (if  it  extends  to  the  100  Acres)  makes  for  the  Plaintiff,  and  againft  the  Defen- 
dant, and  fo  the  Objection  againft  the  Replication  is  of  no  Weight. 

And  it  was  argued  by  divers  of  the  Juftices,  that  the  Exception  (altho'  it  comes  under  the  per 
-nomen)  goes  to  the  Thing  before  demifed,  and  reftrains  the  Demife  in  Part,  for  the  per  nomen  is 
but  demonstrative,  altho'  they  were  the  Words  of  the  firft  Demife,  and  if  the  Exception  in  the 
per  nomen  will  notfuffer  all  the  Things  fpecified  in  the  per  nomen  before  to  pafs,  but  reftrains  Part 
thereof,  then  it  cannot  be  averred  that  more  paffed  than  the  per  nomen  with  the  Exception  than 
the  Exception  will  permit,  and  fo  fince  the  Exception  is  before  the  habendum,  it  is  now  to  be 
argued  as  if  it  was  upon  the  Words  of  the  firft  Demife  only.  And  the  Cafe  beino-  fuch  then 
fince  it  fiands  indifferent  whether  the  100  Acres  are  parcel  of  the  Tenements  late  Laments  or  not 
it  fhall  be  taken  moft  ftrongly  againft  him  that  pleads  it,  and  that  fha'll  be,  that  the  Acres  are 

*  1.  Finch.  46.  parcel  of  the  Exception.     b  As  if  a  Man  is  bound  to  pay  J.  S.  20  /.  before  the  Feaft  of  our 
NoyrMlJX  I/0rd's  Nativity>  i£  is  no  plea  t0  %»  that  he  has  Paid  it,  but  he  ought  to  fhew  when,  or  elle  it 

'  fhall  be  intended  that  he  paid  it  after  the  Feaft,  and  before  the  Suit.     So  in  a  Dum'fuit  infra  afa- 
tem,  if  the  Tenant  pleads  a  Releafe  of  the  Demandant,  it  is  no  Plea  if  he  does  not' fay,  that  the 
Releafe  was  made  by  him  being  of  full  Age,  for  elfe  his  Plea  fhall  be  taken  moft  ftrong'ly  so-ainft 
him  that  pleads  it,  and  that  is,  that  it  was  made  by  him  within  Age.     So  here  it  fhall  be  Taken 
moft  ftrongly  againft  him  that  pleads  it,  and  that  is,  that  the  Acres,  where  the  Trefpafs  is  fup- 
pofed  to  be  done,  are  parcel  of  the  Exception.     And  afterwards  all  the  Juftices  agreed,  that  the 
100  Acres  fhall  be  taken  Part  of  the  Exception.     But  as  to  the  Confequences  arifing  thereupon 
they  did  not  agree  in  the  fame  Opinion.     c  For  Portman  Juftice  faid,  notwithftanding  the  ico 
t  Dy.  ic3.  pi.*,  Acres  be  excepted  out  of  the  former  Leafe,  yet  they  fhall  pafs  well  enough  by  the  fecond  Leafe, 
viz.  the  Leafe  pleaded  in  Bar ;  for  the  Acres  excepted  during  the  Term  only  are  not  difmember- 
ed nor  disjointed  from  the  Manor,  but  remain  parcel  of  the  Manor  afterwards  ;  for  if  one  has  a 
Right  of  Aftion  for  the  Manor,  and  fues  his  Writ,  he  fhall  not  make  any  Exception  hereof  in'his 
Precipe,  for  it  is  always  parcel  of  the  Freehold.     And  fo  if  the  Lord  of  a  Manor  has  the  Ward- 
ship of  a  Tenant,  who  holds  of  a  Manor,  now  the  Chattle  which  he  hath  in  the  Land  fufpends 
the  PoffefTion  of  the  Seigniory,  yet  the  Seigniory  remains  parcel  of  the  Manor,  notwithftandino- 
the  PoffefTion  is  fufpended,  and  mail  pafs  by  a  Feoffment  of  the  Manor.     And  fo  the  Except 
tion,  which  is  but  for  a  Term,  does  not  make  it  to  be  no  Parcel  of  the  Manor,  but  it  may  be 
Parcel  of  the  Manor  which  is  in  Reverfion.     As  if  a  Leafe  is  made  for  Life  of  an  Acre  parcel 
of  a  Manor,  yet  the  Reverfion  thereof  remains  parcel  of  the  Manor,  fo  e  contra  this  Exception 
which  is  in  PoffefTion  may  be  parcel  of  the  Manor  in  Reverfion.     And  then  by  the  fecond  Leafe 
viz.  by  the  making  of  the  Leafe  pleaded  in  Bar,  that  which  was  excepted  in  the  firft  Leafe  pafTes 
as  parcel  of  the  Manor ;  from  whence  it  confequently  follows,  that  the  Statute  does  not  avoid  the 
Leafe  of  the  100  Acres  made  in  30.  B.  8.  becaufe  the  Acres  were  not  in  the  Hands  of  the  Defen- 
dant at  the  Time  of  taking  the  new  Leafe.     And  fo  upon  the  Matter  of  the  Exception 'in  the 
Leafe  it  appears  that  the  Bar  is  not  anfwered  by  the  Replication,  and  therefore  the  Plaimiff 
fhall  be  barred.     But  Bromley  Chief  Juftice  was  of  a  contrary  Opinion,  for  he  faid,  the  Excep- 
tion and  the  Confequent  arifing  from  it  makes  for  the  Plaintiff.     For  the  100  Acres  beino-  execu- 
ted out  of  the  firft  Leafe  made  in  1 1.  H.  8.  may  not  pafs  to  the  Defendant  by  the  fecond  Leafe. 
For  the  Exception  makes  them  to  be  no  Parcel  of  the  Manor  for  the  Time  the    firft  Leafe  en- 
dured.    And  therefore  (he  faid)  the  Diverfity  in  the  faid  Cafe  cited  in  38.  H.  6.  is  good  Law,  for 

a  WDiveriit  t*iere  ll  is  PU|F'  *  t'iat  a  Man  mal<es  a  ^€^e  ^or  ^ife,  or  Years,  of  an  Acre  parcel  of  a  Ma- 
c.Titt.  3?4. 'b.  nor,  yet  the  Reverfion  continues  parcel  of  the  Manor,  fo  that  a  Fine  of  the  Manor  fhall  make 
Cro.  e.  522.     tne  Reverfion  to  pafs,  for  the  whole  Eftate  of  the  Acre  was  parcel  of  the  Manor  before,  and 

lii;.  on  Recov.       .    .      ,      .        „        ,      , *      .      -  ,  i        r->         /-  i  •  .       ^     ,  ".«'^i 

46,47,48.215.  altho   the  Freehold  is  fevered,  yet  the  Pee-limple  remains  parcel  of  the  Manor  ■  e  But  if  a  Man 
leafes  his  Manor  for  Life,  or  Years,  except  his  Villains,  now  they  are  in  grofs,  and  not  reaar- 
«  Dy.  103.  pi.6.  dant .   f  for  n0:hing  that  is  in  PoffefTion  may  be  pascel,  appendant,  or  regardant  of  or  to  a  Re-  ' 
r  Co.  Lite.  325.  verfion,  for  it  is  repugnant  in  itfelf.     For  if  a  Man  makes  a  Leafe  of  a  Manor  for  Life,  exc  pt 
Rcto!8'  s"       tne  Services  of  J.  S.   who  holds  of  the  Manor,  now  the  Services,  nor  any  Part  of  the   Eftate 
therein,  are  not  parcel  of  the  Reverfion  during  the  Leafe.     For  if  a  Man  had  Caufe  to  have  a  Writ  of 
Right  againft  J.  S.  for  the  Land  which  before  that  was  holden  of  the  Manor,  he  fhall  not  maintain 
it  in  the  Court  of  the  Manor  during  the  faid  Leafe,  becaufe  during  that  Time  theLand  is  not  hoi-' 
den  of  the  Lord  as  of  the  Manor,  but  as  of  a  Seigniory  in  grofs.  So  in  the  principal  Cafe,  by  the  Ex- 
ception the  200  Acres  are  become  in  grofs,  and  not  parcel  of  the  Manor.     And  then  when  the  laft 
Leafe  of  the  Manor,  which  is  pleaded  in  B.ir,  was  made,  the  100  Acres  did  not  pafs  by  the  Leafe  of 
the  Manor,  becaufe  they  were  not  parcel  of  the  Manor.     And  fo  the  Matter  of  the  Replication  an- 
fwers  the  Bar,  for  the  Effect  of  the  Bar  is,  that  the  100  Acres  were  parcel  of  the  Manor  Jeafed, 
and  by  the  Replication  it  is  fhewn  that  then  they  were  not  parcel  of  the  Manor,  and  confequent- 
ly were  not  leafed,  and  fo  the  Matter  of  the  Replication  is  a  Traverfe  to  the  Bar,  but  it  is  only 
*  iirgumcntivc,  and  not  fully  anfwered  without  a  Traverfe  indeed.     As  if  a   Man  pleads   in  Bar 
cf  an  Acre  a  Feoffment  made  by  J.  S.  of  the  Manor,  whereof  the  Acre  was  parcel,  it  is  no  Plea 
for    the  other    fay,    that  before  the   faid   Feoffment  J.  S.  enfeoffed   him   of  the  Acre,    except 
he  takes  an  exprefs  Traverfe  that  it  was  notp.ircel  of  the  Manor  at  the  Time  of  the  Feoffment. 

So 
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So  it  is  in  the  Cafe  here,  the  Subflance  of  the  Matter  of  the  Replication  makes  for  the  Plaintiff, 
but  it  wants  a  Traverfe.  "Wherefore  the  two  Judges  did  not  agree  in  the  Cdnfequence  arifing 
upon  the  Exception  of  the  laid  ioo  Acres. 

Another  Exception  was  taken  to  the  Replication,  viz.  that  the  Plaintiff  has  recited  part  of  the  E'f  ePtIon  i-  ; 
Act  of  31.  H.  8.  and  has  not  recited  the  whole,     Por  it  was  laid,  it  is  an  entire  Act,  and  ought  and  the  Books 
to  be  entirely  recited,  as  other  Matters  of  Record.     But  the  whole  Court  agreed,  that  the  Repli-  th=re  "*?■    6 
cation  was  good,  notwithstanding  this  Exception.     a  For  it  is  the  common  Courfe  in  all  Courts  to  vk  Abr!'  tit.' 
recite  only  that  Part  of  the  Statute  which  makes  for  him  who  recites  it,  as  the  Statutes  of  Nbn-  ftat^cs  E-  3- 
refidence,  of  Maintenance,  of  giving  of  Liveries,  and   the  like. 

Another  Exception  was  taken  to  the  Replication,  viz.  that  the  Manner  of  'he  Enrollment  of  Exception  4. 
the  Surrender  is  not  fhewn.     For  it  was  faid,  he  ought  to  fay  that  the  Deed  was  acknowledged  . 
before  fuch  a  Man  then  being  a  Mailer  of  the   Chancery,  or   Mailer  of  the   Rolls,  or  Lord  b  Dy-  io3-  p1-?- 
Chancellor,  to  which  the  other  Party  might  have  an  Anfwer.     b  But  Whiddon  and  Portman  Jul-  cseeiKeb 
tices  held  that  the  Exception  was  of  no  Weight,  c  for  the  King  cannot  take  the  Surrender  with-  Kedingm  it  had 
out  Matter  of  Record,  and  the  Enrollment  only  makes  it  of  Record,   which  'mall  be  d  intended  j^"  j^- 
by  the  Pleading  to  be  duly  made,  without  any  Circumflance  being  fhewn,  and  if  fuch  Circum-  of  a  copy-holder 
fiance  fhould  fail  to  make  it  an  Enrollment,  then  the  Party  might  traverfe  the  Enrollment,  and  0?fj^"^L°^ 
it  fhould  be  tried  by  the  Record.     And  it  was  faid,  if  a  Man  pleads  a  Fine  levied  by  Hufband  g°°d  without 
and  Wife,  he  fhall  not  fhew  how  the  Wife  was  examined,  nor  before  what  Juftice  it  was  ac-  ?l"p°co!w*J 
knowledged,  nor  fuch  other  Circumstances,  but  he  fhall  fay  generally  that  a  Fine  was  levied.  3°3,-b-  i-Leon. 
And  fo  here  the   Plaintiff  fhall  fay  generally,  that  it  was  enrolled.     Bromley  did  not  touch  this '  4' 
Point  in  his  Argument. 

Another  Exception  was  taken  to  the  Replication,  viz.  that  it  is  contained  therein,  that  the  King  Exception  5^ 
by  Force  of  the  faid  Deed  enrolled  was  feized  in  his  Demefn  as  of  Fee  in  Right"  of  his  Crown, 
whereas  he  was  not  feized  in  Right  of  his  Crown,  for  in  the  A 61  of  31.  H.  8.  it  is  recited  that 
divers  Abbots,  &c.  had  furrendered  their  Houfes  to  the  King  before  that,  &c.  and  it  is  ordained 
and  enacted,  that  the  King  fhall  have  them  and  all  other  religious  and  ecclefiaftical  Heredita- 
ments, which  fhould  fall  after  the  faid  Act,  to  him  his  Heirs  and  SuccefTors  for  ever,  and  does 
not  fay,  as  Parcel  of  his  Crown;  but  the  firft  Act,  viz.  that  made  in  27.  H.  8.  ordains  that  the 
King  fhall  have  all  the  Poffdfiions  given  to  him  thereby,  that  is,  thofe  under  the  annual  Value 
of  300  Marks,  as  Parcel  of  his  Crown  ;  but  this  Act  has  no  fuch  Words,  and  therefore  it  is  but 
a  Purchafe,  in  which  Cafe  it  fhall  not  be  Parcel  of  the  Crown,  &c.  But  the  whole  Court  dif- 
allowed  the  Exception,  for  the  Statute  faith,  that  the  King  fhall  have  them  to  him  his  Heirs  and 
SuccefTors,  which  Word  (fuccejors)  declares  that  they  are  annexed  to  the  Crown,  and  fhall  go 
•in  Succeffion,  and  that  he  fhall  have  them  as  King. 

Another  Exception  was  taken  to  the  Replication,  viz.  that  in  the  End  of  it  it  is  averred,  that  Exception  e, 
the  feccnd  Leafe  was  void  by  the  Statute,  and  the  Averment  ought  to  have  been,  that  it  was 
void  in  the  Hands  of  the  King  by  the  Statute.  For  the  fecond  Leafe  was  not  void  agairift  the 
Abbot,  but  it  was  good  until  the  Tenements  came  to  the  King,  and  when  the  Inheritance  was 
in  his  Hands  the  Leafe  v/as  void,  and  fo  it  ought  to  be  averred,  and  that  the  King  granted  the 
Land  as  Land  in  Poffeffion  to  the  Earl  of  Surry,  &c.  and  not  to  aver  it,  as  it  is  averred,  for 
•this  Averment  may  be  taken  to  intend  that  it  was  void  at  firft,  or  that  it  was  void  after  the 
Grant  of  the  Manor  made  to  the  Plaintiff;  Wherefore,  &c.  But  the  Juftices  in  their  Arguments 
did  not  give  any  Anfwer  to  this  Exception. 

As  to  the  Rejoinder,  all  the  juftices  held  that  the  Defendant  by  the  Rejoinder  had  departed  e  Dyer?°> 
from  his  Bar.     e  For  in  the  Bar  he  pleads  a  Leafe  for  50  Years,  and  in  the  Rejoinder  he  con-  x^'D^pfei 
eludes  upon  a  Leafe  for  21  Years.     And  although  the  21  Years  fhall  be  accounted  Parcel  of  the121'  *'  .Finch-, 
50  Years,  yet   it  fhall  be  a  Departure;  for  now  the  End  of  the  Leafe  is  fhorter  than  the  Leafe  1. kd,'. 469. 5*° 
pleaded  in  Bar,  for  the   Leafe  in   Bar  was   a  full  and  entire  Leafe  ending  at  fuch  a  Day,  and  f  t.  21  h 
now  it  is  fhewn  to  end  fooner,  and  therefore  it  varies  from  the  Leafe  intended  in  the  Bar.     And  2S'b-26.  bVo.' 
the  Defendant  might  have  fhewn  the  Statute,  and  the  whole  Matter  at  firft,  wherefore  he  fhall  pi?ad?ngs4&' 
not  be  aided  now  by  the  faid  Branch  of  the  Statute.     f  And  if  a  Man  will  fhew  that  J.  S.  was  Litt-  R-  2I^ 
feized  in  Fee,  and  granted  to  him  a  Rent  Charge,  and  avows  for  it,  the  Plaintiff  faith,  that  J.  Abr? tit.DepT^ 
S.  had  nothing  in  the  Land  at  the  Time  of  the  Grant,  the  Defendant  by  the  Rejoinder  fhews ture  A* pL  4°- 
that  J.  S.   was  then  Ceftuy  que  Ufe  in  Fee,  and  fo  the  Grant  good,  this  is  a  Departure,  for  by  *M  An.d  ™hen  a 
the  Avowry  J.  S.  fhall  be  intended  feized  in  Fee,  and  that  the  Grant  was   good  by  the  common  me? piea'pieads 
Law,  and  now  by  the  Rejoinder  the  Defendant  does  not  maintain  it,  but  will  enable  himfelf  by  aPEftatemadeby 
the  Statute  of  Ufes,  and  fo  will  aid  himfelf  by  *  Statute  Law.     So  here  the  Leafe  pleaded  in  inthTkloJZl 
Bar  fhall  be  intended   a  full  Leafe  by  the  common  Law,  and  now    by  the  Rejoinder  he  will  ^aldlnotmakeit 
rdy  upon  a  Leafe  for  a  fhorter  Time  made  good  by  Statute  Law,  and  this  Matter  comes  after  PwKament  co.° 
the  firft  Leafe,  and  under  it,  and  not  before  it,  and  therefore  it  is  not  purfuant  to  the  Bar.     £  As  Litt-3°4-a-L"wr 
if  a  man  pleads  in  Bar  a  Feoffment  of  J.  S.  the  Plaintiff  fhews  that  J.  S.  diffeized  him,  and  ** Rnch4*sOJ 
after  enfeofed  the  Defendant,  upon  whom  he  re-entered, '  &c.  the  Defendant  by  Rejoinder  fhews  l8l,a-Finch5*. 
that  the  Plaintiff  after  the  Difieizin  confirmed  the  Eftate  of  J.  S.  and  afterwards  J.  S.  infeoffed  |  *f' 6'  H'  7' 
him,  this   is  a  good   Plea,  and  no  Departure,  becaufe  the  Confirmation   was  made  before  the  Fit*'.  Departure 
Feoffment,  and  fo  it  fortifies  the  Bar  :     But  if  he  had  pleaded  by  the  Rejoinder  a  Confirmation  1°'  jf"  ^J'4' 
made  by  the  Plaintiff  to  himfelf,  fuch  Rejoinder  had  been  a  Departure,  becaufe  it  came  after  the  ~l°™-  BnJbid.24. 
Feoffment   pleaded   in    Bar.      So   here  the  Act    of  Parliament  came  after  the  Leafe,  which  he  c^'ilu"  '2°*  ' 
might  have  pleaded  in   Bar.      And  therefore   it   is  a  Departure  by  the  Opinion  of  the  whole  '•  Finch 3°8o.a' 
Court.  2-  Finch  50, 51. 

T,  39*  4'Bac.Abr. 

L  e  Another  ,23- 
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Exception  7,  Another  Exception  was  taken  to  the  Rejoinder,  wz.   that  it  is  not  fhewn  therein,    nor  by  the 

Bar,  that  any  Rent  was  referved  upon  the  fecond  Leafe,  and  the  Provifo  in  the  Act  recited  in 
the  Rejoinder  is  conditional,  viz.  it  makes  the  Leafe  good  for  2 1  Years,  Jo  that  the  ancient 
Rent  be  referved  thereupon,  or  elfe  not,  and  it  is  not  fhewn  that  any  Rent  was  referved  upon 
the  fecond  Leafe,  for  which  Reafon  the  Rejoinder  is  bad,  for  the  Defendant  ought  to  have  {hewn 
that  fuch  Rent  was  referved,  and  ought  to  have  averred  that  it  was  the  ancient  Rent,  and  fince 
he  has  not  fhewn  it,  he  has  not  fhewn  himfelf  to  be  within  the  Purview  of  the  Provifo.  To 
which  the  whole  Court  agreed. 

And  as  to  the  principal  Matter,  viz.  admitting  it  had  been  alledged  that  the  ancient  Rent 
was   referved,  and   that   the  Pleading  had   been   good,  it  was  well  debated  whether  the   fecond 
Leafe  fhould   be  good  for  all  the  Years  limited  in  it,  or  whether  it  fhould  be  utterly  void  by 
the  Statute,  or    if   it  fhould    be  good  for  21   Years   only.       And   all   the  Juftices  agreed   un- 
animoufly,  that  the  fecond   Leafe    fhould  be  good  for  2 1   Years   only,  to    be  accounted  from 
the  Time  of  the  making  fuch  fecond  Leafe.      But  Pcrtman  and    Bromley  did    not    aoree   in 
the  Reafon  thereof.     For  Portman  faid,  we  ought  to  confider  two  Branches  of  the  Statute.0    The 
firft  is  the  Branch  which  makes  void  Leafes  made  within  a  Year  before  the  Statute  of  fuch  Pof- 
feffions  as  after  the  Statute  fhould  come  to  the  Hands  of  King  Henry  the  Eighth,   becaufe  the 
fame  Thing  was  in  Leafe  before.     The  fecond  Branch  is  the  Provifo  and  Part  of  the  Statute  re- 
cited in  the  Rejoinder.     And  as  it  feems  to  me,  if.  the  faid  fecond  Branch  had  not  been   made, 
*  m.  14.  h.  8.  both  the  Leafes  had  been  void,   *  for  the  taking  of  the  fecond  Leafe  by  the  D'< .      :  mt  is  a  Sur- 
iS.*.PcrBrud  render  of  the  firft  Leafe  which  he  had  at  that  Time  by  the  Courfe  of  the  common  Law.      And 
ilafe  14T  Sur- '  it  feems  to  me  alfo,  that  by  the  faid  firft  Branch  the  fecond  Leafe  had  been  utterly  void,  if  the 
render  i4^s^Co-  faid  laft  Branch  of  the  Statute  had  not  been  made.     For  the  Words  of  the  faid  firft  Branch  con- 
617. 3.Bac.Abr.  cerning  Leafes  then  made  are,  if  any  ecclefiafiical  Governor  of  any  ecchfiafttcal  Houfe  or  Place,  whicft 
345-  after  the  Statute  Jhall  come  to  the  King,  within  one  2  ear  before  the  firft  Day  of  the   Parliament  hath 

made  any  Leafe,  under  his  common  Seal,  for  2  ears  of  any  Hereditaments,  whereof  and  in  which  any 
Eft  ate  or  Inter  eft  for  Life  Year  or  Tears,  at  the  Time  of  the  making   of  fuch  Grant  cr  Leafe,   then 
had  its  Being  or  Continuance,   and  then  was  not  determined,  finiftoed,  or  expired,  that  then  every  fuch 
Leafe  /hall  he  utterly  void,  and  of  no  Effetl,  which  Words  would  avoid  the  fecond  Leafe  in  our 
Cafe,  for  it  was  made  by  an  ecclefiafiical  Governor,  viz.  the  Mailer  and  Fellows  of  a  ColWe,  and 
under  their  common  Seal,  and    within  a   Tear  b.fore  the  firft   Bay  of  the  Parliament,  and  of  He- 
reditaments  which  afterwards  came  to  the  Hands  of  King   Henry  the  Eighth,    and  in  which  an 
Eftate  for  Tears,  at  the  Time  of  the  making  fuch  new  Leafe,  then  had  its  Being  or  Continuance,   and 
then  was  not  determined,  finifhed,  or  expired.     For  (as  I  apprehend)  this  Claufe  (then  had  its  Be- 
ing or  Continuance,  and  then  was  not  determined,  finifhed,  cr  expired,)  is  one  fame  Sentence  fpoken 
and  put  two  different  Ways,  and  each  Part  of  the  Sentence  taken  by  itfelf  alone  contains  in  it- 
felf  as  much  as  both  the  Parts.     For  that  Leafe,  which  hath  its  Bting,  is  not  finifhed,  and  if  it 
is  not  finifhed,  it  hath  its  Being,  and  if  it  has  its  Continuance,  ergo  it  is  not  expired,  and  if  it 
is  expired,  ergo  it  has  not  Continuance.     And  fo,  as  I  faid,  it  is  one  Subftance  of  Matter  expref- 
fed  by  Words  two  Ways,   each  Way  containing  in  itfelf  the  contrary,  which  Contrariety  is 
proved  mutually  by  the  other  Words,  and  fo  each  of  the  Phrafes  of  Speech  contains  one  fame 
Sentence  and  Subftance,  and  not  divers.     And  then,   I  fay,  that  at  the  Time  of  making  the  new 
Leafe,  the  ancient  Leafe  had  its  Being  and  Continuance,  and  then  was  not  determined,  finifhed, 
or  expired.     For  thefe  Words,  (at  the  Time  of  the  making  of  fuch  Leafe)  have  the  fame  Meaning 
with  the  Words  (when  the  Leafe  was  made)  and  then  I  fay,  that  when  the  new  Leafe  was  made, 
the  firft  Leafe  had  its  Being,  and  was  not  determined,  for  it  was  determined  by  the  making  of 
the  new  Leafe,  in  which  Cafe  it  may  be  faid,  that  at  the  Time  of  the  making  the  new  Leafe, 
the  ancient  Leafe  had  its  Being,  or  was  in  Force.     For  if  the  Tenant  enfeoffs  the  Lord  in  Fee, 
hereby  the  Seigniory  is  extinct,  yet  it  may  well  be  faid  that  at  the  Time  of  the  Feoffment  the 
Seigniory  was  in  effe,  and  it  is  the  ufual  Phrafe  in  that  Cafe.     And  therefore  (as  it  feems  to  me) 
the  Thing,  which  is  determined  by  any  Act,  may  be  faid  to  be  in  effe  at  the  Time  of  that  Act 
done.     So  here  this  firft  Claufe  of  the  Statute,  which  makes  void  Leafes  of  Things  in  which  any 
Eftate  or  Intereft  for  Years  at  the  Time  of  the  making  of  them  had  its  Being  or  Continuance, 
and  then  was  not  determined,  or  finifhed,  would  have  determined  the  new  Leafe,  if  the  fecond 
Claufe  had  not  been  added  to  it ;  and  for  Remedy  thereof  was  the  fecond  Branch  made,  which 
does  not  come  properly  under  a  Provifo,  but  is  a  new  Act,  which  ordains,   that  if  any  Gover- 
nor aforefaid,  within  one  Tear  next  before  the  firft  Day  of  the  Parliament,  hath  made  any  Demife, 
Leafe,  or  Grant  to  any  Perfonfor  Tears  of  any  Tenements,  which  Per/on,  at  the  Time  of  the  faid 
Demife,  Leafe,  or  Grant,  had  and  held  the  fame  Tenements  to  Farm  for  Tears  then  not  expired, 
that  then  the  fame  Perfon,  to  whom  any  fuch  Demife,  Leafe,   cr  Grant  has  been  made,  /ball  have 
and  hold  the  fame  Tenements  for  the  Term  of  21  Tears  only  from  the  Time  of  the  mabng  0/  the  faid 
Demife,  Leafe,  or   Grant,  if  fo  many  Tears  be  fpecified,   limited,  and  expr  effe d  in  the  fame  Demife, 
Leafe,  or  Grant,  or  for  fo  many  Tears  as  are  exprefjed  in  fuch  Demife,  Leafe,  cr  Grant,  fo  that  the 
ancient  Rent  be  thereupon  referved,  and  fo  that  the  fame  Leafe  or  Leafes  do  net  exceed  2 1  Tears. 
Which  Branch  is  very  obfeure  by  Reafon  of  thefe  Words  therein,  viz.  fo  that  the  Jame  Leafe  or  Leafes 
do  not  exceed  21  Tears.     And  how  thefe  Words  fhall  be  taken  in  our  Cafe,  inafmuch  as  the  new 
Leafe  was  made  for  50  Years,  we  are  to  confider.     And  herein  it  is  to  be  fetrn  whether  the  faid 
Words  are  conditional  or   not,  as  the  Words  of  the  Rcfervation  of  the  ancient    Kent  are,  and 
whether  they  fhall  be  referred  only  to  the  laft  Part  of  the  Disjunctive,  that. is,    to   th.fe  Words 
(or  for  fo  many  Tears,   &c.)  or  if  they  fhall  be  referred   to  both  the  Parts   of  trie  Disjunctive. 
And  (as  it   feems   to   me;  this  Branch  of  the  Statute  will  make   the  Leafes  good  for  21  Years, 

which 
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which  the  firft  Branch  would  have  utterly  avoided.     And  therefore  it  is   to  be   obferved,  that 
our  Cafe  is  within  all  the  Words  of  the  faid  Branch,  (except  only  the  faid  Words  concerning 
the  ancient  Rent,   and  the  Extent  of  the  Leafe  above  the  Number  of  21  Years)  for  it  was  made 
by  fuch  a  Governor  as  is  mentioned  in  the  faid  Branch,  and   within  one  Year  next  before  the 
firft   Day   of  the  Parliament,  and  to  fuch  Perfon  as  at  the  Time  of  the  Demife  held  the  fame 
Tenements  to  Farm  for  Years  then  not  expired.     And  what  Impediment  then  is  there  to  the 
contrary,  but  that   the  Leafe  (hall  be  good  for  21  Years  from   the  Time  of  the  making  ?  None 
•certainly,  unlefs  the  Claufe  concerning  the  Refervation  of  the  ancient  Rent,  and  the  Number 
of   Yearb  exceeding  21,  bean   Obftacle  thereto.     And  as  to  the  ancient  Rent   not  being  refer- 
ved,  I  have   fhewn  before  that  the  Pleading  is  not  good  upon  that  Account,  and  fo  my  Opi- 
nion  appears   before  in  this  Point.      And  as  to  thefe  Words,  viz.  fo   that  the  fame  Leafe  or 
Leafes  do  not  exceed  21  Years,  a  they  are  referred  only  to  thofe  Words  which   are  the  laft  Part  *ew^g"  jMax' 
of  the  Disjunctive,  viz.  or  for  fo  many  Tears  as  are  exprejfed  in  fuch   Demife,  Leafe,   or  Grant, 
for  they  cannot  be  intended  to  refer  to  the  firft  Branch,   viz.  that  it  jhall  be  good  for  21  Years. 
For  the  Intent  of  the  Makers  may  not  by  any   Means  be  taken  to  make  Leafes  for  21  Years 
to  be  good  for  21  Years,  and    no  other  Leafes  exceeding  21  Years,  for  there  were  not  many 
fuch  Leafes   made,  for  when   Men  faw  that  all  Abbies  were  likely  to  be  fuppreffed,  they  took 
new  Leafes  for  a  very  long  Time,  and  the  Abbots   and  other  Governors  were  content  to  en- 
large the  Leafes  of  their  Farmers,  who  were  their  Friends,  and  of  their  Acquaintance,  for  a  very 
long  Time.      And  to  make  fuch  Leafes  good  for  a  reafonable  Time,  viz.  for   21  Years  only, 
was  the  Intent  of  the  two  Branches  of  the  Statute,  and  not  only  to  make  good  the  Leafes  made 
for  21  Years,  for  if  the  Statute  fhould  be  fo  taken,  it  would  affect  but  a  fmall  Number  of  Lea- 
fes, but  the  Intent  of  the  Makers  was,  as  I  have  faid  above.     And  then  the  faid  Claufe,  viz. 
and  fo  that  the  fame  Leafe  or  Leafes  do  not  exceed  2 1   Years,  has  Relation  only  to  the  laft  Part 
of  the  Disjunctive,  viz.  or  for  fo  many  Years  as  in  fuch  Demife,  Leafe,   or  Grant  are  exprejfed.    And 
the  faid  Claufes  added  together  ftand  thus,  viz.  or  for  fo  many  Years  as  in  fuch  Demife,  Leafe, 
or  Grant  are  expreffed,  lo  that  the  fame  Leafe  or  Leafes  do   not  exceed  2  1  Years,  and  this  is 
the  proper  Relation  of  the  faid  Claufe.     As  if  I  would  fay,  you  mail  have  my  Land  for  21  Years, 
or  for  fo  many  Years  as  J.  S.  fhall  appoint,  fo  that  it  does  not  exceed  2  1  Years,  there  the  (fo 
that)  has  Relation  to  the  laft  Part  of  the  Disjunctive   only,  viz.  to  the  Number  appointed  by 
J.  S.  and  not  to  the  Number  appointed  by  me.     So  in  our  principal  Cafe,  the  (fo  that)  fhall 
have  Relation  to  the  faid  laft  Part  of  the  faid  Disjunctive.     And  if  the  (fo   that)  be  thus  refer- 
red, then  it  is  not  a  Condition,  for  it  cannot  reftrain  unto   2 1  Years  the  Term  that  is  fhorter 
than  2 1  Years,  and  therefore  it  is  not  a  Condition,  but  is  a  full  Demonftraiion  of  the  faid  laft 
Part  of  the  Disjunctive,  which  in  Effect  is  but  fuperfluous  and  fuperabundant.     And  in  this  Man- 
ner the  Branch  fhall  be  conftrued,  as  it  feems  to  me.     And  fo  (as  I  have  faid  before)  this  laft: 
Branch  makes  good  that,  which  the  firft  Branch  would  otherwife  have  taken  away,  and  revives 
that,  which  the  other  Branch  (if  it  had  been  made  at  another  Time)  would   have  extinguished. 
And  therefore  the  Leafe  fhall  be  good  only  for   21    Years,  unlefs  it  be  hindered  by  reafon  of 
the  ancient  Rent  not  being  referved. 

Bromley  argued  the  fame   Day  that  the  others  argued.     And   alfo  at  another  Day  afterwards  Brmiey  c.  /. 
the  Judges  fpoke  to  the  Matter.     And  the '  Effect  of  Bromley's  Argument  both  Times,    as  to 
the  Point  of  the  Statute,  was  as  follows.     It  feems  to  me,  that  the  firft  Leafe  is  furrendered  by 
the  taking  of  the  fecond  Leafe,  as  hath  been  faid,   b  for  both  the  Eftates  could   not  be  in  one  b  Poft  *94-  Per 
fame  Perfon  at  one  fame  time,  c  and  therefore  when  the  Defendant  being  poffeffed  of  the  firft  c"m!  14.  h.  s. 
Term  took  a  new  Leafe  of  the  fame  Tenements  to  commence  prefently,  this  by  the  Courfe   of  **  *-P'"Brud- 
the  common  Law  is  a  Surrender  of  the  firft  Leafe.     And  as  to  that  which  has   been  objected  Leafe  14°  Sur-°' 
at  the  Bar  to  the  contrary,  viz.  that  it  fhall  not  be  a  Surrender,  becaufe  the  Statute  makes  therende,ri4"5'Ca' 
fecond  Leafe  void,  for  the  Caufe  why  it  fhould  be  a  Surrender  is  the  taking  of  the  fecond  Eftate,  §  6i7!  3!^. 
and  if  the  Statute  makes  the  taking  of  the  fecond  Eftate  to  be  meeriy   void,  then  the  Opera- Abr* 345" 
tion  of  the  common  Law,  as  to  the  Surrender,  is  thereby  taken  away  ;  Sir,  as  to  this  I  fay,   that 
it  is  Part  of  the  Matter  in  Difpute,  whether  the  fecond  Leafe  be  void  by  the  Statute,  or  not. 
But  notwithftanding  I  grant  it  to  be  fo,  yet  the   Statute  which  faith  it  fhall  be  void  may  not 
be  conftrued  to   make  it   void  ab  initio,  and  as  if  it  had  never  been  made,  but  it  fhall  be  ex- 
pounded to  make  it  void  as  to  the  King,  and  after  the  fame  Lands  are  come  to  the  Hands  of 
the  King,  and  not  otherwife,  for  at  the  Time  of  the  making  the  fecond  Leafe  the  Mafter  and 
Fellows  w. re  lawfully  feized  in  Fee,  and  had  then  good  Power  to  make  a  new  Leafe;  and  fo 
the  Words  of  the  Statute  fhall  not  be  intended  to  make  it  void  ab  initio,  and  therefore  it   does 
not  avoid  the  Operation  of  the  common  Law  in   the  Surrender.     "For  if  a  Man   makes  a  I  9°- **»"•»»»■ 
Leafe  for  40  Years,  the  LefTee  afterwards  takes  a  new  Leafe  for  20  Years,  upon  Condition  that*'  Fimh  62.  ' 
if  he  does  not  fuch  an  Act,  the  Leafe  fhall  be  void,  and  after  he  breaks  the  Condition,  fo  that 3'  Bac,A'br,46o° 
thereby  the  fecond  Leafe  is  void,  yet  it  is  not  fo  void,  nor  with  fuch  Relation  as  to  take  away 
the  Surrender  of  the  40  Years,  for  the  Surrender,  by  the  taking  the  new  Leafe  for  20  Years, 
was  executed  abfolutely  at  that  Time,  and  it  is  not  defeated  although  the  Condition  makes  the 
fecond  Leafe  void  ab  initio  for  divers  Purpofes.     And  if  a  Recovery  is  had  of  Land,  which  is  7 
afterwards  reverfed  by  Error,  which  avoids  the  Recovery,  yet  it  does  not  fo  avoid  it  that   the  , 
Recoveror  fhall  be  punifhed  by  Trefpafs  for  taking  the  IfRus  in  the  mean  time.     So  if  the  Feof-  / 
for  enters  upon  the  Feoffee  for  Condition  broken,  yet  he  has  not  fo  avoided  the  Feoffment  as  Js 
to  punilh  the  Feoffee  for  the  mean  Profits  received.     Therefore  where    Things   are  made  void  j 
by  the  common  Law,  or  by  ftatute  Law,  it  is  to  be  confidered  how,  and  that  fhall  be  ruled 
by  common  Reafon.     And   fo   the  Statute  here  (admitting  it  makes  void  the  fecond  Leafe,  as 
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in  rei  veritate  it  makes  fome  Leafes  void)  fhall  not  fo  make  void  the  fecond  Leafe,  as  if  it  had 
never  been  made.  And  the  firft  Leafe  (as  I  have  laid  before)  is  furrendered  by  the  taking  of 
the  fecond  Leafe.  And  this  Surrender  (although  the  Statute  mould  make  the  fecond  void) 
is  not  defeated.  And  as  to  the  fecond  Leafe,  it  feems  to  me  that  the  faid  firft  Branch  of  the  Sta- 
tute will  not  defeat  it,  but  it  would  have  been  good  for  the  whole  50  Years  if  the  faid  fecond 
Branch  had  not  been  made,  and  the  Senfe  of  the  Words  of  the  faid  firft  Branch,  being  rightly 
difcufled  and  known,  will  make  this  manifeft.  For  the  Words  of  the  laid  Branch  are  as  have 
been  recited.  And  the  Doubt  lies  in  thefe  Words,  viz.  in  which  an  Eft  ate  for  Tears,  at  the 
Time  of  the  making  fuch  new  Leafe,  then  had  its  Being  or  Continuance,  and  then  was  not  determined, 
finifhed,  ar  expired.  And,  (as  it  feems  to  me)  this  Claufe  is  not  one  Sentence  put  and  expref- 
fed  two  different  Ways,  fo  that  each  Part  of  the  Sentence,  taken  by  itfelf  alone,  contains  in  it- 
felf  as  much  as  both  the  Parts  together,  as  it  was  laft  faid,  but  it  is  two  feveral  Sentences, 
between  which  the  Copulative  (and)  is  interpofed,  which  makes  it  that  no  Leafe  fhall  be  avoided 
thereby,  except  both  the  Parts  of  the  Copulative  are  firft  performed.  And  that  there  are  here 
two  Sentences,  and  two  Things  to  be  performed,  whereof  one  may  be  performed,  and  the  other 
not,  is  eafily  proved.  For  the  Words  are,  which  then  had  its  Being,  and  then  was  not  deter- 
mined. And,  Sir,  fome  Things  at  one  fame  Time  may  be  in  effe,  and  not  determined,  and  fome 
Things  at  one  fame  Time  may  be  in  effe,  and  be  determined.  As  if  a  Man  hath  Land  charged 
with  a  Rent  Charge  to  J.  D.  and  he  makes  a  Feoffment  thereof  to  J.  S.  there  the  Rent  at  the 
Time  of  the  Feoffment  was  in  effe,  and  not  determined,  for  the  Rent  was  in  effe  before  the 
Feoffment,  and  at  the  Time  of  the  Feoffment,  and  after  the  Feoffment,  and  therefore  it  may 
be  well  faid,  that  at  the  Time  of  the  Feoffment  the  Rent  had  its  Being,  and  then  was  not  de- 
termined. But  if  he  had  made  a  Feoffment  of  the  fame  Land  to  J.  D.  who  had  the  Rent  out  ■ 
of  it,  there  at  the  Time  of  the  Feoffment  the  Rent  had  its  Being,  and  then  was  determined,  for 
it  was  determined  by  the  Feoffment.  And  fo  you  fee  there  that  thefe  Words  (which  had  its 
Being)  and  the  Words  (and  was  not  then  determined)  are  not  of  one  fame  Effect,  but  are  feveral 
Claufes  joined  together  by  the  Copulative,  and  which  have  feveral  Senfes  and  feveral  Effects, 
the  one  contrary  to  the  other.  And  fo  in  our  Cafe,  the  Statute  having  thefe  Claufes  joined  to- 
gether by  the  Copulative  (and)  makes  void  no  Leafe  but  fuch  wherein  both  the  Parts  of  the 
Copulative  are  firft  performed  ;  which  are  not  in  the  fecond  Leafe  in  our  Cafe,  but  one  Part  only 
Js  performed,  which  is,  that  at  the  Time  of  the  making  of  it  an  Eftate  for  Years  had  its  Being 
"and  Continuance;  and  if  the  Claufe  had  flopped  there,  I  would  confefs  the  fecond  Leafe  had 
been  void.  But  the  fecond  Part  of  the  Claufe  is  not  performed,  which  is,  (and  then  was  not  de- 
termined, finifhed,  cr  expired;)  for  here  the  firft  Leafe,  at  the  Time  of  the  making  of  the  fecond, 
was  determined  and  finifhed.  And  fo  no  Leafe  is  made  void  of  any  Hereditament  but  only  of 
fuch  wherein  an  Eftate  for  Years,  at  the  Time  of  the  making  the  Leafe,  had  its  Being,  and 
was  determined  ;  and  in  our  Cafe  an  Eftate  for  Years,  at  the  Time  of  the  making  the  Leafe, 
had  its  Being,  and  was  determined ;  wherefore  it  is  out  of  the  annulling  Words  of  the  Sta- 
tute. For  thefe  Words  (at  the  Time  of  the  making)  mean  (the  fame  Inftant  of  the  making)  for  they 
do  not  contain  the  Time  before,  nor  the  Time  after,  but  the  very  Infant  of  the  making,  which 
the  Statute  intends  to  be  the  End  of  one  Time,  and  the  Beginning  of  another,  for  it  faith, 
at  the  Time  of  the  making  had  its  Being,  and  was  not  determined,  which  Words  imply  that  at  that 
Time  fome  Things  may  have  their  Being,  and  alfo  be  determined  (to  which  the  Statute  does  not 
extend),  and  fome  Things  may  have  their  Being,  and  be  not  determined,  which  laft  are  intended  by 
the  Statute.  And  fo  there  is  an  Inftant  intended  by  the  Statute,  which  contains  a  Being  and  a 
Determination,  to  which  the  Statute  does  not  extend,  but  it  extends  only  to  Things  then  in  Being 
and  not  determined.  And  our  Cafe  is,  that  it  was  in  being  and  determined  at  one  fame  Inftant, 
and  fo  the  fecond  Leafe  is  out  of  the  Danger  of  this  Branch.  And  therefore  it  fhould  be  good 
for  the  whole  50  Years,  notwithllanding  the  fame  Branch.  And,  Sir,  it  has  been. objected  at  the 
Bar  by  my  Brother  Gawdy  to  the  contrary,  viz.  that  thefe  Words  (at  the  Time  of  the  making)  fhall 
be  intended  the  Time  before  the  Act  done,  and  that  the  firft  Leafe  was  not  determined  until  the 
fecond  Leafe  was  made,  and  this  Word  [making)  is  the  Time  before ;  and  hereupon  he  put 
an  Example,  as  if  a  Man  is  bound  in  20/.  to  give  him  Meat  and  Drink  to  one  for  the  Time  he.  is 
in  making  his  Houfe,  or  his  Account,  there  he  is  bound  to  give  him  Meat  and  Drink  while  he  is 
in  making  the  Houfe,  or  the  Account,  and  when  the  Houfe  or  the  Account  is  made,  then  he 
is  difcharged  from  giving  him  Meat  and  Drink  :  and  therefore  (making)  {ball  be  there  intended 
the  Time  before  the  Act  done.  So  here  (as  he  faidj  the  Statute  makes  void  Leafes  of  Things, 
in  which  an  Eftate  for  Years,  at  the  Time  of  the  making  of  them,  had  its  Being,  which  Word 
(making)  as  he  apprehended,  ought  to  be  taken  for  the  Time  "in  which  the  neceffary  Cir- 
cumftances  preceding  the  Delivery,  as  writing  or  fealing,  were  in  doing.  Sir,  as  to  this  I  anf- 
wer,  that  the  Cafe  of  making  a  Houfe,  or  Account  is  good  Law,  for  the  common  Phrafe  of 
Speech,  and  the  Matter  itfelf  fhews  that  the  Word  (making)  extends  there  only  to  the  Time 
•which  is  before  the  Act  finifhed.  But  here  in  our  principal  Cafe,  this  Word  (making)  contains  in 
itfelf  the  Time  of  the  Confummation  of  the  Act.  As  in  an  Action  of  Debt  upon  an  Obligation 
the  Defendant  pleads  that  tempore  ccnfetlionis  fcripti  (which  is  at  the  Time  of  the  making  the 
Deed,)  he  was  within  Age,  if  Iffue  be  joined  upon  it,  the  Plaintiff  may  give  in  Evidence,  that 
*  Co.  j.  a.  at  the  Time  of  the  Delivery  of  the  Deed  the  Defendant  was  of  full  Age,  and  that  is  fufEcient, 
p^  Cur.  Ld.  although  the  Defendant  gives  in  Evidence  that  at  the  Time  of  the  writing  and  fealing  of  the 
H»/f.mc*  j°'ther  Deed  he  was  within  Age,  for  there  thefe  Words  (at  the  Time  of  the  making  the  Deed)  *  mean 
timeofthemak-^g  Time  in  which  all  the  Circumftances  that  contribute  to  the  making  of  it  were  accomplifhed 
S'tteTdiwT.'  and  confummated.     And  fo  in  our  Cafe,    the  Words  (at  the  Time  of  the  making  the  Leafe)  mean 
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the  Time   when  the.  Leafe  takes  effect,  and  is  confummated.     Wherefore  it  feems  to  me    that 
notwithftanding  this  Objection  or  any  other  Matter  in  the  faid  firft  Branch  of  the  Statute'    the 
new  Leafe  mould  be  good  for  the  whole  50  Years.     And  in  order  to  abbreviate  fuch  lono-'l  ea- 
fes  as  were  not  touched  by  the  faid  firft  Branch,  the  fecond  Branch  was  made,  which  Ts  pro- 
perly a  Provilo,  and   not  a  new  Act;  the  Words  of  which  are  as  have  been  recited,  and  the 
Doubt    lies  in   thefe  Words,  viz.  and  fo  that  the  fame  Leafe  or  Leafes  do  not  exceed '21  Tears 
And  it  feems  to  me,  that  thefe  Words  are  not   conditional,  nor  are  to  be  referred  to  the  Num- 
ber of  Years  contained  in  the  Writing  of  the  new  Leafe,  but  they  are  to  be  referred  to  the  Num- 
ber of  Years  appointed  and  limited  in  the  fame  Branch,  viz.  to  the  Number  of  21  Years    to 
which  Number  the  long  Terms  are  abridged.     And  that  they  fhall  be  fo  referred,    is  proved  by 
the  Words  of  the  lame  Branch.     For  the  Words  thereof  are,  that  then  the  faid  Perfon,  to  whom 
fach  Demife,  Leafe,  or  Grant  hath  been  fo  made*  fhall  have  and  hold  the  fame  Lands  for  the  Term 
of  2 1  Tears  only  from  the  Time  of  the  making  of  fuch  Demife,  Leafe,  or  Grant,  &JV.  which  Word 
(only)  proves  that  the  Words  (fo  that  the  fame  Leafe  or  Leafes  do  not  exceed  21  Tears)  fhall  not 
be  referred  to  the  Number  of  Years  contained  in  the  Writing  of  the  new  Leafe.     For  if  they 
fhould  be  fo  referred,  then  the  Word  (only)   has  no  Senfe  or  Meaning  at  all;  nor   has  it   any 
apt  Signification  to  ferve  fuch  Conftruction,  for  if  it  had  been  put  by  Words  at  large    viz  that  the 
fame  new  Leafe  fhall  be  good  for  21  Years  only,  if  21  Years  or  a  leffer  Number' are  contained 
in  fuch   new  Leale,  what  Sort  of  Fhrafe  would  this  have  been  ?  And  to  what  Purpofe  had  the 
Word  (only  there  ferved  ?  Certainly  to  no  Manner  of  Purpofe,   but  it  would  have  been  abfurdly 
put  there  ;  for  the  Word  (only)  is  a  Word  of  Abbreviation,  and  the  Words  (that  he  fhall  hold 
for  21  2 ears  only)  is  as  much  as  to  fay,  he  fhall  hold  for  21  Years  and  no  more    which  is  no<- 
a  proper  Expreffion  if  there  were  only  21  Years  in  all  limited   in  the  Leafe,  for  then  it  cannot 
abridge  that  which  is  not,  for  an  Abridgment  is  to  reduce  a  Thing  lefs  from  greater    and  a 
Term  may  not  be  abridged  unto  21  Years,  if  it  does  not  exceed  the  Number  of  21  Years'    And 
fo  (as  I  faid)  the  word  (only)  will  not  permit  the  Words  (fo  that  the  fame  Leafe  or  Leafes  do  not 
exceed  21  Tears)  to  be  referred  to  the  Number  of  Years  limited  in  the  new  Demife    but  they  re 
fer  to  an  Abbreviation  of  a  greater   Term   than  21  Years  to  21  Years.     Wherefore  the  faid 
Words  are  not  conditional,  but  are  in  Nature  of  a  double  Repetition,  and  it  is  all  one  as  if  the 
Words  (fhall  be  good  for)  had  been  put  inftead  of  the  "Words  (fhall  not  exceed)  and  then  the  Sen- 
tence had   been   thus,    viz.  To   that  the  fame  Leafe  or  Leafes   fhall  be  <*ood  for  21   Years-       rJ 
thus  it  is  as  a  double  Repetition  of  one  fame  Thing.     And  therefore,  °(as  I  faid)  the  WordT/a 
that)  is  not  a  Condition,  as  it  fhall  not  be  in  many  other  Cafes  put  by  my  Brother  Dyer  at  the 
Bar,  viz.  in  Writs  which   go  to  Sheriffs   to  feize  Goods   for  the  King,  the   Words  are    Ita 
quod  nulhts  ad  ea  manum  apponat :  and  in  the  Statute  de  donis  conditionalibus,  ita  quod  non  habeat 
potefiatem  alienandi,  which  don't  make  a  Condition,   but  are  a  full  Declaration  of  the  Thino- 
before  fpoken.      And  fo  fhall  they  be  here,  and  thus  according  to  my  Expofition  every   Word 
has  its  apt  Signification  and   Relation,  and  the  Leafe  mall  be  good  for  2 1  Years      And    Si 
if  this   Word   (only)  had  not  been  in  the  Branch,   yet  the  Claufe  (fo  that  it  doe's  not  exceed  21 
Tears)  might  not  reafonably  be  referred  to  the  Number  of  Years  contained  in  the  new  Leafe 
nor  be  confirmed  a  Condition,  or  to  make  totally  void  all  Leafes  limited  for  more  than  21  Years' 
for  it  cannot  be  reafonably  taken  that  fuch  was  the  Intent  of  the  Makers  of  the  Statute    for  it 
would  be  againft  all  Reafon  and  Equity  utterly  to   avoid  Leafes  newly  made,  and  to  leave  their 
former  Leafes  void  alfo,  for  although  it  might  be  prefumed  that  the  new  Leafes  were  made 
by  the  Governors  of  Houfes  for  this  Reafon  only  that  they  faw  they  muft  quit  their  PofTeflions 
yet  it  could  not   be  intended  but  that  their  former  Leafes  were  made  without  that  Defign    and 
forafmuch  as  the  new  Leafes  were  good  and  lawful  by  Law  when  they  were  made,  it  would  not 
be  equitable  to  make  them  totally  void,  and  leave  no  Eftate  at   all  in  them ;  and  therefore  it 
is  moft  reafonable  to  a  expound  the  Words,  which  feem  contrary  to  Reafon,  according  to  o-00d 
Reafon  and  Equity.    b  And  fo  the  Judges,  who  were  our  Predeceffors,  have  fometimes  expounded*         *  m' 
the  Words  quite  contrary  to  the  Text,  and  fometimes  have  taken  Things  by  Equity  contra-  J.£!U?L. 
ry  to  the    1  ext,  in  order  to  make  them  agree  with   Reafon  and  Equity.     Thus  the  Statute  of vin>  Abr<  *■ 
25.  Ed.  3.  cap   16.  faith,   that  by  Exception  of  Nontenure  of  Part  no  Writ  fhall  abate,  but  forTT  E'6' 
the  Vuan-tty  of  the  Nontenure  which  is  alledged;  c  yet  in  a  Precipe  quod  reddat  of  a  Manor    if  the 
Tenant  pleads  Nontenure  of  Parcel,  the  whole  Writ  fhall  abate;  and  fo  it  has  been  adjudged?1-'* *&£& 
fmce  the  Statute,  becaufe  the  Manor  is  a  Thing  entire,  in  which  Cafe  the  Demandant  ouoht&tOD7'  Hr0, 32°- 
have  an  Exception  in  the  Writ;  and  therefore  the  Judges  have  taken  it  to  be  againft  Reafon  ™eoi?  ofi  ?£ 
that  by  his  Demand  of  the  whole  Manor  he  fhould  recover  againft  him  that  is  but  Tenant  of vcap'  !?" § *3' 
Parcel  of  the  Manor,  for  which  Caufe  they  have  expounded  the  Statute  to  extend  only  to   Writs  Nontenure  rT 
W^r,e  ihe  ThmgS  demanded  are  feveral>   as  Acres  are,  and  not  where  the  Things  are  entire  &£  ^ng' 
which  Expofition  is  quite  contrary  to  the  Text,  for  the  Text  is,  that  no  Writ  fhall   abate    andP1-  ^.pfcfi. 
they  have  expounded  it  that  fome  Writs  fhall  abate,  and  fo  their  Expofition  excludes  the  Gene- 
rality of  the  Statute,  and  makes  it  particular;  and  therefore  they  have  conftrued  it  contrary  to 

?  j  IiCXtV  m  °rde/  l°n  make  h  agree  Wkh  Reafon-  And  in  the  fame  Manner  they  have  expoun- 
ded the  Statute  dt >  Prerogativa  Regis,  cap.  3.  which  faith,  that  the  King  JhaU  have  primer  Seizin 
after  the  Death  of  fuch  as  hold  of  him  in  chief  of  all  Lands  whereof  they  were  feiz4 in  their  De- 
mefn  as  of  Fee,  csV.  which  Statute  is  general,  yet  it  has  been  expounded,  "  that  if  a  Man  holds  of 

a  'A1"!  b7T  S,°Cag,e  ln  °hief  on,J'  ch?  ^"g  mal1  not  have  Primer  Seizin  of  all  his  other  Lands.  'vSfiZ'iS. 
And  lo  the  Judges  have  expounded  the  Text  which  is  general  to  be  but  particular  which  Ex  c- §3*>.sumf. 
poiinon  is   contrary  to  the  Text,  becaufe  the  Text  is  contrary   to  Reafon,  that  for  fo  fmall  apSfx^Poft 
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Tenure  a  Man  fhould  pay  fo  great  a  Charge,  and  therefore  they  took  it  that  the  Intent  of  the 
Makers  of  the  Statute  could  not  be  according  to  the  letter.     And  the  Statute  of  Weftminfter  2. 
cap.  22.  of  Cejfavit  faith,  Writs  of  Entry  /hall  be  made  for  the   Heir  of  the  Demandant   againft 
aVet.N-B.13S.  the  Heir  of  the  'Tenant,   and  againft  them  to  whom  fuch  Land  fhall  be  aliened,  a  yet  if  the  Demand- 
s'. co^iis4"^  ant  m  a   Cejfavit  dies,  the  Heir  fhall  not  have  a  Ceffavit,  becaufe  he  fhall  not  have  the  Arreara- 
a.  Browni.  265.  ges  .  and  fo  the  Statute  has  been  expounded  and  taken,  which  Expofition  is  quite  concrary  to 
^"pi.^j?  '^  tne  Text  to  all  Intents  and  Purpofes,  becaufe  the  Text   is  contrary  to  all  Reafon,  to  give  an 
Action  to  the  Heir  for  one  Thing,  in  Confideration  of  another  Thing  which  is  not  due  to  him. 
And  the  Statute   of  Gloucefter.  cap.  3.  ordains,   that  upon  the  Alienation  of  Tenant  by  the  Curtefy 
if  Warranty  be  pleaded  againft  the  Heir,   he  fhall  be  barred  if  he  hath  Affets  by  Defcent ;  but  if 
Affets  be  not  then  defcended  to  him,  but  in  "Time  afterwards  be  defcended  by  the  fame  Father,   then 
fhall  the  Tenant  recover  againft  him  of  the  Seizin  of  his  Mother  by  a  judicial  Writ  that  fhall  iffue 
b  h.  21  h.  7.   out  of  the  Rolls  of  the  Juftices  before  whom  the  Plea  was  pleaded,   &c.     b  And  by  the  Equity 
r"  r   \F'r  °f tne  fame  Statute  it  is  taken,  that  if  the  Warranty  of  Tenant  in  Tail  with  Affets  be  pleaded  in 
sdre ;  fachs '142.  Bar,  where  he  has  no  Affets  at  all,  but  afterwards    Affets  defcend   to  the  Iffue,  there  the  Te- 
M- ,,p^- 4     nant  fhall  have  a  fcire  facias  to  have  the  Affets,    and  not  the  Land  entailed,  for  if  he  fhould 
Bro.ibi«r  17*74!  have  the  Land  entailed,  then  it  was  confidered  that  if  he  had  aliened  the  Affets,  the  LTues  inhe- 
r30° ilt  C°663  a'  citable  to  the  Tail  fhould  afterwards  have  a  Formedon,  and  fhould  recover  the  Land   entailed, 
a.  inft/293,'  '  and  therefore  in  order  to  make  a  perpetual  Bar  to  the  Iffue  touching  that  which  the  Feoffee  with 
294.wmg.Max.  \Yarranty  fhould  have,  it  was  taken   more  reafonable  to  give  the  Affets,  than  the  Land  entailed 
reg!  i7i.  Pi.  22.  to  the  Tenant,  and  for  this  Reafon  he  fhall  have  a  fcire  facias  for  the  Affets,  and  not  for  the 
see  Moor,  347.  Lancj  entailed.     And  fo  there  the  Thing  taken  by  Equity  of  the  Statute  is  in  a  different  Order 
and  Degree  from  the  principal  Thing  given  by  the  Statute,  for  the  Statute  ordains  that  the  Te- 
nant fhall  have  the  Land  aliened,  and  that  the  Iffue  fhall  retain  the  Affets,  and  by  the  Equity  of 
the  Statute  it  is  taken  that  the  Tenant  fhall  have  the  Affets,  and  that  the  Iffue  fhall  retain  the 
Land  aliened,  and  fo   Reafon  fhall  guide  the  Expofition  of  the  Words  of  Statutes,  and  the 
Equity  of  them.     And  if  the  Words  of  Statutes  fhall  be  conftrued  contrary  to  the  Text,  and 
Things  fhall  be  taken  by  the  Equity  of  Statutes  in  other  Manner  than  the  principal  Provifion 
of  the  Statute  is,  and  all  this  in  order  to  make  them  agreeable  with  Reafon,  then  I   fay,  that 
in  our   principal   Cafe  the  faid  Words  (fo  that  fuch  Leafe  or  Leafes  fhall  not   exceed  21  Tears) 
admitting  that  there  had  not  been  another  Expofition  of  them  in  the  fame  Branch,    may  not  be 
conditional,  nor  defeat  the  whole  Eftate,  but  fhall  be  taken  by  Reafon  to  abridge  the  Eftate  unto 
21  Years.     But,  (as  I  faid)  the  faid  Word  (only)  declares  and  explains  the  other  Words.     And 
therefore  it  feems  to  me,  that  the  new  Leafe  in  our  Cafe  fhall  be  good  for  21  Years.     And  fo 
Note,  all  the  Juftices  agreed  that  the  Leafe  fhould  be  good  for  21  Years  in  the  principal  Cafe, 
notwithstanding  it  was  made  for  50  Years. 

And  Note  that  Dyer  Serjeant  in  his  Argument  faid,  if  one  having  a  Leafe  for  10  Years  takes 
a  new  Leafe,  within  a  Year  of  the  making  of  the  Statute,  for  40  Years,  to  commence  after  the 
other  Leafe  ended,  that  the  Leffee  fhall  hold  the  Land  until  21  Years  only,  to  be  accounted 
from  the  Time  of  the  making  the  laft  Leafe ;  for  he  faid,  that  fuch  was  the  Intent  of  the  laft 
Branch  of  the  Statute,  which  faith,  fo  that  the  fame  Leaje  or  Leafes  do  not  exceed  21  Tears 
which  Word  (Leafes)  being  in  the  plural  Number  warrants  his  faying,  as  he  held.  But  there 
the  firft  Branch  would  avoid  the  fecond  Leafe,  and  then  the  faid  fecond  Branch  of  the  Statute 
would  revive  that  in  Part,  which  the  firft  Branch  (if  it  had  been  made  at  another  Time)  would 
§lu*re.  extinguish.     But  guare  in  the   faid  Cafe  put  by  Dyer,  if  the  firft  Leafe  had  been  for  40  Years, 

and  the  laft  alfo  for  40  Years,  whether  the  faid  laft  Branch  of  the  Statute  would  abridge  the  firft 
40  Years  unto  21  Years  only.  And  Note  at  the  faid  other  Day  after  the  Argument  of  the  Juf- 
tices, when  they  fpoke  of  the  Matter  of  the  Infant,  Poriman  fard,  we  have  Need  of  a  Ph'iio- 
fopher  to  explain  it.  And  one  who  then  flood  at  the  Bar  faid,  that  an  Inftant  was  thus  defined 
*  ^•nL'"I;r,^t' in  Logic,  viz.  *  Inftans  eft  unum  indivifibile  in  tempore,  quod  non  eft  tempus,  nee  pars  temporis,  ad 
inftant'.  a.  pi.'i.  qucd  tamen  partes  temporis  copulan'.ur. 


A  brief 


Towniend's  Cafe,   in  Cur.  Ward.  ni 


A  brief  Report  of  a  Cafe  argued  in  the  Court  of  Wards  and  Liveries   before  Sir  Francis 
Englefield  Knight,  Mafier  of  the  fame  Court,  and  the  Council  thereof,  and  Portman  and 
Saunders  Juflices  then  being  prefent  at  the  fame  Caufe,   in  the  Term  of' St.  Michael  in 
the  firft  and  fecond  Tears  of  the  Reign  of  King  Philip  and  %ueen  Mary,  upon  an  Of- 
fice found  in  the  County  of  Suffolk,  after  the  Death  of  Amy  Townfend,  late  Wife  of 

Roger  Townfend,  returned  into  the  Chancery,  and  from  thence  certified  in  the  f aid  Court. 

* 

BY  an  Office  taken  at  Beccles  the  25th  Day  of  March,  in  the  Jeventb  Year  of  the  Reign  -of  King  where  a  Man, 
Edward  the  Sixth,   by  virtue  of  a  Writ  of  Mandamus,  after  the  Death  of  the  faid  Amy,  directed  !"eized  of  La.nils' 
to  the  Efcheator   of  the  faid  County,  it  was  found,  that  the  faid  Amy  was  feized  in  Tail  of  the  wife,5 \lL^\ 
Manor  of  Akenham,  and   othtr  Lands  in  the  faid  County,  and  being  fo  feized   took  to   IJlif- Feoffment :«>  the 
band   the  faid  Roger  Townfend,  who  the  28th  Day  of  July,  in  the  29th  Year  of  the  Reign  ofi >!  wfii 
Kino-  Henry  the  Eighth,  made   thereof  a  Feoffment  in  Fee  to  divers  Perfons,  to  she  Ufe  of  himLife>  thePoflef. 
and  his  faid  Wife  for   Term  of  their  Lives,    and  for  the  Life  of  fuch  of  them  as  fhould  \§vqffi£&f *&&*£* 
live,  and  after  their  Deceafe  to  the  Ufe  of  John  Townfend  their  Son  and  Heir  apparent  forthe  w!fe  bv  th.e 
Term  of  his   Life,  and  after  his  Deceafe  to  the  Ufe  of  Richard  Town/end  Son  and  Heif^Ppa-toThTufeV* 
rent  of  the  fame  John,   and  Catharine  the  Wife  of  the  fame  Richard,  and  the  Heirs  of  the  Bod'yj^f  : 
ot  the  faid  Richard  begotten,  and  for  Default  of  fuch  IlTues,  to  divers  other  Ufes  contained  in  ?/ii}<L 
the  faid  Office.     By  virtue  of  which  Feoffment,  k  was  found,  that  the  faid  Roger  and  Amy  were  f°T£* RgIIlitcer 
feized  of  the  PremilTes  in  their  Demefn  as  of  Fee  Tail,  as-in  Right  of  the  faid  Amy,  and  the  faid  Dye,  106  pi.i9'. 
Amy  as  in  her  Remitter  and  better  Right.     And  that  afterwards,  viz.  in  the  Time  of  King  vTm,ot]'?!' 
Edward  the  Sixth,  they  made  a  Leafe  for  21  Years  of  Part  of  the  PremilTes,  which  was  found  17/.  3.Leon52z. 
by  the  faid  Office  to  be  made  according  to  the  Statute  of  32.  H.  8.  cap.  28.  in  all  Points,  which  fc3o;*;3ulft|'/ 
Leafe  was  come  to  the  Hands  of  one  Thomas  Townfend,  as  Executor  of  the  firft  LelTee.     And  3  &&■  4"- ' 
it  was  alfo  found,  that  the  faid  John  was  dead.     And  alfo  it  was  found,  that  the  faid  Richard1'1™'*9 
had  Iffue   Roger   Townfend,  and  died  alfo,  and   that  after  their  Deaths  the  faid  Amy  died,  and 
that  afterwards  the  faid  Roger  Hufband  of  Amy  died.     And  that  the  faid  Roger  Sun  of  Richard 
was  within  Age,  and  that  the  PremilTes  were  held  of  the  King  by  Knight's-Service.     And  now 
this  prefent  Term  of  St.  Michael  aforefaid  it  was  argued  by  the  Councel  of  Peter  Seintgill  who 
had   married  the  faid  Catharine,  that  the  King  was  not  entitled  by  the  laid  Office,  and  that  the 
faid   Leafe  was  not  good,  but  that  the  Remainder  to  Catharine  is  good,  and  continues:   For 
upon  the  Matter  the  Feoffment  made  by  the  Hulband  was  a  Difcontinuance,  and  by  the  Eftare 
which  came  by  the  Limitation  of  the  Ufe  Amy  was  not  remitted,  but  was  in  only  as  a  Pur- 
chafer  of  the  PolTeffion  executed  by  virtue  of  the  Statute  of  27.  H.  8.  cap.  10.  which  makes 
no  Remitter  in   the  Wife.     And  this,  as  the  principal  Point  and  Matter,  was  debated   among 
other  Points  arifing  in  the  faid  Office.     And  it  was  argued  on  Behalf  of  the  faid  Thomas  Town- 
fend, and  of  the  King  and  Queen,  by  Gilbert  Walpole,  Serjeant  Catline,  and  Serjeant  Dyer,  that 
Ihe  was  remitted.     For  the  Difcontinuance  made  by  the  Feoffment  diverted  the  PolTeffion  once 
out  of  the   Wife,  and  was  a  Wrong  to  her  •,  and  when  the  PolTeffion   came  again  to  the  Wife 
durino-  the  Coverture,  without  Wrong  to  be  affigned  in  the  Wife,  then  by  the  Rules  of  the  com- 
mon Law  the  Wife  was  prefently  in  her  Remitter,  and  that  as  well  when  the  poffeffion,  after 
the  Wrong  done  to  her,  came  to  her  again  by  the  Limitation  of  the  Ufe,  and  the  Conjunc- 
tion of  the  PolTeffion  thereto  by  the  Statute,  as  if  it  had  come  to  her  again  by  a  new  Feoff- 
ment-, for  PolTeffion  attained   by  a   new  Feoffment,  and  by   the  Execution  of  the  Ufe  by  the 
Statute  are  of  one  fame  Effect,  for  each  of  them  is  a  new  Purchafe  to  the  Wife,  without  Wrong 
or  Folly  in  her,  for  in  both  Cafes  the  PolTeffion  is  executed  in  her  during  the  Coverture  againlt 
her  Will,  for  the  Agreement  of  the  Hulband  is  an  Agreement  for  him  and  his  Wife  during  the 
Coverture,  and  when  the  Coverture  is  diffolved  by  the  Death  of  the  Hulband,  the  PclTeffion 
is  adjudged  to  be  in  the  Wife,  whether  Ihe  will  or  no,  and  Ihe  fhall  be  Tenant  to  the  Precipe 
of  every  Stranger,  until  Ihe  has  difclaimed  or  done  fome  other  Aft  to  the  contrary  ;  and  befides 
there  is  not  any  Perfon  againft  whom  Ihe  may  bring  her  Action  of  Cut  in  vita  to  purge  the 
firft  Wrong,  from  whence  it  follows   that  Ihe  is   remitted.     And  the  Statute  of  27.  H.  8.  is  no 
Hindrance  hereto,  for  in  the  Statute  are  two  Claufes  touching  the  Execution  of  the  Ufe.     The 
firft  is,  that  where  any  Perfon  or  Perfons  ft  and  or  be  feized,  or  that  at  any  time  afterwards  Jhall 
happen   to  be  feized  of  any   Tenements  to  the  Ufe,  Confidence,  or  Truft  of  any  Perfon  or  Perfons, 
l£c.  that  in  every  fuch  Cafe  every  Perfon  or  Perfons,  who  have  or  afterwards  foatt  have  any  fuch  Ufe, 
Confidence,  or  Truft  in    Pee  Simple,  Fee  Tail,  for  Term  of  Life  or  Tears,  or  otherwife,  fhall  from 
thenceforwards  ft  and  and  be  feized,  deemed,  and  adjudged  in  lawful  Seizin,  Eftate,  and  Poffeffion  of 
and  in  fuch  Tenements,  i£c.  to  all  Intents,  Conftruclions,  and  Purpofes  in  the  Law,  of  and  in  fuch 
like  Eftctes  as  they  had  or  fhall  have  in  Ufe,  Truft,  or  Confidence  of  or  in  the  fame.     And  the  Ef- 
fect of  ffiis  Branch  is  no  other  than  to  diveft  the  PolTeffion  out  of  the  Feoffees,  and  to  put  it  in 
the  Ceftuy  que  Ufe,  and  to  give  him  the  fame  Quantity   of  Eftate  in  the  Land  as  he  had  before 
in  the  Ufe.     The  fecond  Claufe  is,  that  the  Eftate,  Title,  Right,  and  Poffeffion,  which   was  in 
fuch  Perfon  or  Perfons,  who  were  or  afterwards  floall  be  feized  of  any  Lands,  Tenements,  or  Heredi- 
taments, to  the  Ufe,  Confidence,  or  Truft  of  any  fuch  Perfon  or  Perfons,  or  of  any  body  politic,  fhall 
be  from  thenceforth  clearly  deemed  and  adjudged  to  be  in  him  or  them,  who  have  or  afterwards  fljall 
have  fuch  Ufe,  confidence,  or  Truft,  according  to  the  fame  Quality,  Manner,  Form,  and  Condition, 
as  they  had  before  in  or  to  the  Ufe,  Confidence,  or  Truft  which  was  in  them.     The  Effect  of  which 
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Branch  is  to  put  the  Poffeffion  in  him  that  had  the  Ufe,  in  fuch  Quality,  Form,  and  Condi- 
tion as  the  Ufe  was.  So  that  the  firft  Branch  ferves  to  veft  the  Land  in  the  Ceftuy  q><e  Ufe  ac- 
cording to  the  Quantity  of  the  Eftate,  and  the  fecond  vefts  it  in  him  according  to  the  Quality 
of  the  Eftate.  And  none  of  the  Branches  is  any  Impediment  to  the  Remitter,  for  notwithftand- 
ing  the  Statute  puts  the  Poffeffion  of  the  Land  in  Amy  according  to  the  Quantity  and  Quality  of 
the  Ufe,  yet  when  it  is  come  to  the  Wife,  the  Poffeffion  is  afterwards  changed  and  altered  by 
Reafon  of  her  former  Right.  For  although  the  Statute  gives  the  Poffeffion  from  the  Feoffees 
to  the  Ceftuy  que  Ufe  according  to  the  Eftate,  Quality,  and  Form  of  the  "Ufe,  yet  it  does  not 
fay  that  it  fhall  continue  fo,  for  the  Statute  reaches  to  the  firft  Conveyance  of  the  Poffeffion,  and 
not  to  the  Continuance  of  it  afterwards.  And  if  Amy  had  been  enfeoffed  by  Feoffment,  the 
Poffeffion  would  have  paffed  by  the  Feoffment,  and  the  Remitter  have  come  afterwards ;  fo  here 
the  Poffeffion  is  given  by  the  Statute  to  the  Perfon  who  then  had  the  Right  of  the  Tail,  and 
afterwards  the  Remitter  came,  fo  that  the  Remitter  takes  place  fecondly  in  .  Point  of  Time. 
Wherefore  the  Statute  which  conveys  the  Poffeffion  according  to  the  Quantity  and  Quality  of 
the  Ufe  fhall  not  hinder  the  Remitter  which  came  after  the  Poffeffion  given  and  veiled  by  the 
Statute,  but  will  ftand  with  the  Remitter  very  well;  and  efpecially  fince  there  is  in  the  Statute 
a  Saving  to  every  Perfon  and  Perfons,  (other  than  thofe  who  were  feized  to  Ufe)  all  fuch  Right, 
Title,  Entry,  Intereft,  Poffeffion,  Rents,  and  Actions,  as  they  had  before  the  making  of  the 
Statute  ;  in  which  Branch  the  Right  of  Ceftuy  que  Ufe,  to  whom  the  Poffeffion  is  conveyed  by 
the  Statute,  is  faved,  and  if  it  be  faved  by  the  Statute,  and  the  Poffeffion  is  conveyed  to  him 
by  the  fame  Statute,  then  it  cannot  be  faid  but  that  the  Statute  contains  and  implies  a  Remitter 
in  them  to  whom  the  poffeffion  is  conveyed  by  Force  of  the  Statute,  and  who  had  a  Right  before, 
or  elfe  the  Right  faved  by  the  Statute  fhould  not  avail  him  to  whom  it  is  faved,  for  if  it  be 
faved  by  the  Words  of  the  Act,  and  he  fhould  not  take  Advantage  of  it  any  Way,  then  is  it  no 
Saving  at  all,  and  there  was  no  Way  for  Amy  to  take  Advantage  of  it,  except  it  be  by  Remit- 
ter, and  therefore  fhe  ought  to  be  remitted.  And  if  fhe  might  not  be  remitted  as  well  where 
the  Poffeffion  came  to  her  by  Execution  of  it  to  the  Ufe,  as  by  a  Feoffment  to  her,  then  the 
Hufband  might  charge  the  Land  with  a  Rent-Charge  to  the  Value  of  it,  or  be  bound  in  a 
Statute-Merchant,  or  make  other  Incumbrances,  and  afterwards  make  a  Feoffment  to  the  Ufe  of 
the  Wife,  and  thereby  bind  the  Land  of  the  Wife  after  his  Death.  Wherefore  if  fhe  fhould 
not  be  remitted  great  Inconvenience  would  enfue  from  hence,  to  avoid  which  Reafon  requires 
that  fhe  fhould  be  remitted.  And  it  was  alfo  faid  on  this  Part,  that  the  Words  of  the  Statute 
are  in  the  affirmative,  viz.  "  the  Eftate  of  the  Feoffees  fhall  be  adjudged  in  them  that  had  the 
Affirmative     "  Ufe,"  which  Words  affirmatively  a  fpoken  are  not  properly  put  to  exclude  the  Operation  of  the 
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lI"  common  Law  in  the  Remitter,  but  to  do  that  they  fhould  be  in  the  negative  ;  "as   the  Statute 


Law,  Dy.  5o.    of  Marlbridge  which  faith,   non  ideo  puniatur  Dominus  per  redemptionem ;  and  the  Statute  of  Magna 
Pi'i'  44sn.ft47°?'  Charta,  nullus  capiatur  aut  imprifonetur  propter  appellum  famina  de  morte  alterius  quam  viri  fui, 
6.  Co.  i9.  b.  and  the  like.     But  the  Words  being  fpoken  affirmatively  here  may  not  obftruct  the  common  Law/ 
™a\\UzXUrir.  m  *ts  Operation,  efpecially  fo  as  to  bind  Femes  Covert,  who  are  many  Times  exempted  out 
a7.  jenk.  an.  of  the  Penalty  of  general  Statutes  which  do  not  except  them  fpecially,  and  that  by  the  Judgment 
r-  gr.  c'rofc!'  or"  tne  common  Law  upon  the  Statutes.     For  which  Reafons  it  was  here  faid  that  Amy  was  re- 
172.  show.  p.  mitted.     And  it  was  faid  by  fome  of  them  before  mentioned,  that  altho'  fhe  was  not  remitted  in 
403*4.' Blc.Abr.'  Deed,  yet  it  is  found  by  the  Office  that  by  virtue  of  the  Feoffment  the  Hufband  and  Wife  were 
641.  vin.  Abr.  feized  in  Tail,  viz.  the  faid  Amy  in  her  Remitter   and  better  Right,  which  Words  are  fpoken 
p/.'f^P^^^precifely,  fo  that  if  the  Matter  before  found  will  not  prove  it,  yet  they  fhall  ftand  as  the  Ef- 
fect and  Subftance  of  the   Matter,  which  fhall  put  the  Party  to  traverfe  it,  if  it  is  not  true. 
And  Cafes  were  put  hereupon,  where  Juries  give  a  Verdict  at  large  in  Actions,  and  alfo  conclude 
to  the  Point  of  the  Iffue,  that  the  Conclufion  fhall  be  effectual,  and  the  Matter  at  large  beino- 
contrary  to  it  is  thereby  avoided.      So  in  the  Cafe  here-,  for  which  Caufes  it  was  faid,  that  the 
Office  is  fufficient  to  entitle  the  King  to  the  Wardfhip  of  the  Land  not  leafed,  and  of  the  Rever- 
fion,  and  to  the  Rent  of  the  Land  leafed,  and  that  the  Leafe  was  good. 
*  mtra.  On  the  other  Side  it  was  argued  by  one  of  the  Middle-Temple,  and  by  Gerard,  Prideauxy 

and  Serjeant  Dalifon  ;  and  they  faid,  it  is  to  be  confidered  that  the  Feoffment  made  by  the 
Hufband  in  July  29.  Hen.  8.  was  a  Difcontinuance  to  the  Wife,  for  the  purging  whereof  fhe  was 
driven  to  her  cui  in  vita,  and  could  not  avoid  it  by  Entry,  as  fhe  may  fince  the  Statute  of  32. 
H.  8.  cap.  28.  And  then  when  fhe  has  an  Action  given  her  to  recontinue  the  Poffeffion,  and  fhe 
does  not  ufe  it,  but  comes  to  the  Poffeffion  by  other  Means,  fhe  ought  to  take  it  in  fuch  Order 
and  with  fuch  Appendances  as  the  Law  limits  to  that  Means,  and  not  otherwife,  and  here  the 
Means  whereby  the  Wife  came  to  the  Poffeffion,  which  the  Hufband  had  taken  from  her  by 
the  Feoffment,  is  the  faid  Statute  of  27.  H.  8.  And  in  what  Manner  foever  the  Statute  appoints 
and  limits  the  Poffeffion  to  her,  in  that  Manner  we  ought  to  adjudge  her  in  Poffeffion,  and  not 
otherwife,  although  fhe  be  a  Feme-Covert ;  for  Coverture  or  Infancy  is  not  material  here,  not 
being  excepted  by  the  Statute.  And  then  the  Statute  is  to  be  confidered.  And  the  faid  firft 
Branch  of  the  Statute  faith,  that  every  Perfon,  who  afterwards  fhall  have  any  Ufe,  Confidence,  or  Trufl 
in  any  Tenements,  &c.  fhall  be  thenceforth  adjudged  in  lawful  feizin,  Eftate,  aud  Poffeffion  of  and  in  fuch 
Tenements,  to  all  Intents,  Conftruclions,  and,  Purpofes  in  the  Law,  of  and  in  fuch  like  Eftates  as  they 
had  in  the  Ufe,  Truft,  or  Coufidence  of  or  in  the  fame.  And  the  fecond  Branch  faith,  that  the 
Eftate  of  the  Tenant  who  had  the  Land  to  Ufe  /hall  be  adjudged  in  the  Ceftuy  que  Ufe,  according  to 
fuch  Quality,  Manner,  Form,  and  Condition  as  they  had  before  in  or  to  the  Ufe,  which  was  in  them. 
5  And 
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And  then  the  Eftate  limited  in  Ufe  to  the  Wife  is   to  be  confidered,  which  was  but  an  Eftate  for 
life  jointly  with  her  Hufband,  and  if  the  Eftate  in  Ufe  limited  to  the  Wife  was  an  Eftate  for 
Life,  which  is  but  a  Freehold,  and  the  Statute  faith  that  the  Ceftuy  que  ufe  fhall   be  adjudged   in 
lawful  Seizin,  Eftare,  and  Poffcffion  of  the  Land,  of  and  in  the  like  Eftate  as  he  had  in  the  Ufe,  from 
thence  it  follows  that  the  Wife  fhall  be  adjudged  in  Seizin  and  PofTefiion  of  the  Land,  of  an  fi- 
liate of  Freehold  jointly  with  her  Hufband,  and  of  no  other  Eftate  •,  and  therefore  fhe  may  not 
be  feized  in  'Tail.     And  the  Claufe  which   faith,  that  the  Eftate  and  Poffeffion  of  the  Land  fhall 
be  adjudged  in  the  Cejluy  que  ufe,  according  to   fuch  Quality,  Manner,  Form,   and   Condition  as 
he  before  had  in  the  Ufe,  will  not  fuffer  the  Wife  to  be  remitted,  for  fhe  had  the  Ufe  as  a  new 
Purchafe,  and  the  Statute  makes  her  to  have  the  Land  in  the  like  Manner,  ergo  fhe  has  the  Land 
as  a  Purchafer,  and  the  Efta'e  Tail  fhe  had  perhaps  by  Defcent,  and  if  fhe  fhould  be  adjudged  in 
her  Remitter,  fhe  fhould  be  adjudged  in  the  Land  by  Defcent,  whereas  the  Statute  fays,  that  fhe 
fhall  have  the  Land  thereby  as  a  new  Purchafe,  and  the  other  Party  fays  that  fhe  fhall  have  it 
by  Defcent,  which  is  meerly  contrary  to  the  Statute.     a  For,  it  was  faid,  altho'  the  Statute  is  in  a  3.  p.  Was, 
the  affirmative  (as  it  has  been  recited)  yet  in  Senfe  and  Subftance  it  contains  in  itfelf  a  Negative,461, 
and  thefe  Words  {that  the  Eftate  and  Poffeffion,  which  was  in  the  Tenant  of  the  Land,  fha'l  be  ad- 
judged in  the  Ceftuy  que,   ufe,  according  to  fuch  Quality,  Manner,  Form  and  Condition  as  he  had  be- 
fore in  the  Ufe)  contain  in  themfelves  a  Negative,  viz.  in  no  other  Quality,  Manner,  Form,  and  b  Hob 
Condition,  which  is  as  ftronglv  contained  in  the  affirmative  Words,  as  if  it  had  been  put  in  ex- u  sid.'56. ' 
prefs  Words.     b  And  fo  do  all  other  Statutes,  which  in  affirmative  Words  appointor  limit  an-^a'^°*l6^-a- 
Order  or  Form   in  Things  which  were  not  at  the  Common  Law.     As  the  Statuce  of  Weftminfter  1.  Keb.  i'43*7' 
2.  cap.  4.  which  ordains  that  in  a  Quod  ei  deforceat  if  the  Tenant  pleads  a   Recovery,  and  maintains  j™^03- 
theTi'.le  thereof,  the  Demandants  floall  vouch  to  Warranty,  as  if  they  were  Tenants,  c  there  if  the  former  1.  show.  5  ©.' 
Action  was  fuch  wherein  he  might  not  vouch,  as  a  Scire  Facias,  the  Demandant  fhall  not  vouch  *'  p"Vms°'6 
at  all,  becaufe  it  is  a  new  Ordinance  concerning  a  Thing  which  was  not  at  the  Common  Law,  46-->,  461. 
and  the  Word  (as  if)  is  an  Adverb  fimilitudinary,  which  has  the  Senfe  of  (in  the  fame  Manner  as  if,  ^b^a^'s^ 
i£c.)     And  altho'  thefe  Words  are  fpoken  affirmatively,  yet  they  contain  in  themfelves  a  Nega-  vin.Abr.  tit.r 
live,  viz,  and  in  no  other  Manner,  fo  that  thefe  Words  (/hall  vouch  to  Warranty  as  if  they  were  fi^Poft."  fc6 
Tenants)  have  the  fame  Effect  of  all  thefe  Words,  viz.  fhall  vouch  to  Warranty   as  it  they  were 
Tenants,  and  in  no  other  Manner.     And  the  Statute  of  1 1.  H.  7.  cap.  20.  ordains,  that  if  a  Wo-  \H- I4'  H-7' 
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man,  who  hath  a  Jointure  made  by  her  Hufband  (in  fuch  Form    as  the   Statute  limits)    after  flk •Xeik.  itl Par. 
Death  of  her  Hufband  difcontinue  or  alien  with  Warranty,  or  by  Covin  fuffer  a  Recovery,  &c.  that  it  ^e°c( 
fhall  be  lawful  for  him  to  whom  thi  Inheritance  of  the  Tenements,  after  the  Death  of  the  Woman,  fhall  fits'  To. 
belong,  to  enter  into  the  fame  Tenements,  and  them  to  poffefs  and  enjoy  in  Manner  and  Form  as  he  fhould  aV^rTX 
have  done,  if  no  fuch  Difcontinuance,  Warranty,  or  Recovery  had  been  had  or  made,  there  iftheWo-t.t.  Voucher 
man  makes  a  Difcontinuance  with  Warranty,  or  fuffers  a  Recovery  contrary  to  the  Intent  of  the  £; 3, pI' 3' 
Statute,  and  the  Daughter  and  Heir  in  Tail  of  the  Hufband  inheritable  to  the  Land  enters,  where 
the  Wife  is  then  enfeint  of  a  Son  begotten  by  the  Hufband,  and  afterwards  the  Son  is  born,  he 
may  enter  and  ouft  the  Daughter,  (as  it  was  faid  by  the   Opinion  of  Mount  ague,  then  Chief 
Juftice  of  the  Common  Bench,  in  his  Argument  in  Wimbifh's  d  Cafe,  which  Opinion  (it  was  faid)  ■»  Ante  56.  (») 
is  o-ood  Law  •,  for  the  Statute  faith  that  it  fhall  be  lawful  for  the  Perfon,  to  whom  the  Inheritance  of 
the  Tenements,  after  the  Death  of  the  Woman,  fhall  belong,  to  enter  into  the  fame  Tenements,  and  them 
to  poffefs  and  enjoy  in  manner  and  Form  as  he  floould  have  done,  if  no  Difcontinuance,  &c.  had  been  made. 
Whi  h  Words  making  a  new  Ordinance,  (altho'  they  are  fpoken  affirmatively)  contain  in  themfelves 
a  Negative  alfo,  and  have  the  fame  Meaning  as  if  it  had  been  thus  expreffed,  viz.  it  fhall  be  lawful 
for  the  Perfon,  to  whom  the  Inheritance,  after  the  Death  of  the  Woman,  lhali  belong,  to  enter  into 
the  fame  Tenements,  and  them  to  poffefs  and  enjoy  in  Manner  and  Form  as  he  fhould  do,  if  no 
Difcontinuance,  &c.  had  been  made,  and  in  no  other  Manner  and  Form.     In  which  Cafe  if  the 
negative  Words  had  been  fo  expreffed,  the  Son  fhould  enter,  and  fo  he  fhall  in  the  other  Cafe, 
for  the  affirmative  Words  containing  the  Manner  of  a  new  Ordinance  are  of  the  fame  EffecT:  as 
Words  fpoken  affirmatively  and  negatively  alfo.     c  But  if  a  Thing  is  at  the  Common  Law,  acD,cr       , 
Statute  cannot  reftrain  it  unlefs  it  be  in  negative  Words,  as  in  the  Cafes  of  the  Statute  of  Marlbridge,  2.  imft.  200. ' 
non  ideo  puniatur  Dominus  per  redemptionem,  and  the  Statute  of  Magna  Charta,  nullus  capiatur  autW^'%2" 
imprifonetur  propter  appellum  fcemina,  &e.     And  fo  if  a  Statute  was  made,  that  it  fhould  be  lawful  Hardr.  27.  Hob. 
for  Tenant  in  Fee  Simple  to  make  a  Leafe  for  21  Years,  and  that  fuch  Leafe  fhould  be  good,  the  '42!  ^Rof  r! 
Statute  fo  made  in  the  affirmative  might  not  reftrain  him  from  making  a  Leafe  for  60  Years,  but  9»-  Cro.  car. 
a  Leafe  made  for  more  than  21  Years  fhould  be  good,  becaufe  it  was  good  by  the  Common  Law,  $•*'  Abr?tjt!2 
and  therefore  if  the  Statute  would  reftrain  him,  it  ought  to  have  negative  Words,  as,  that  it  fhall  statutes  e.  6, 
not  be  lawlul  for  him  to  make  a  Leafe  for  more  than  21  Years,  of  that  a  Leafe  made  for  a  longer p ' 5* 
Time  fhall  not  be  good.     And  fo  is  the  Diverfity,  where  a  Statute  makes  an   Ordinance   by 
affirmative  Words,  touching  a  Thing  which  was  before  at  the  Common  Law,  and  which  was  not 
before  at  the  Common  Law.     But  in  our  principal  Cafe,  the  Words  of  the  Act  which  give  the 
Eftate  in  the  Land  to  the  Ceftuy  que  Ufe,  in  the  fame  Quality,  Manner,  Form,  and  Condition  as  he 
had  before  in  the  Ufe,  ordains  and  appoints  the  Manner  of  a  Thing  which  was  not  before  at  the 
Common  Law  :  And  therefore  altho'  the  Words  of  the  Act  are  in   the  Affirmative,  f  yet  they  f  „  p  w 
contain  a  Negative,  viz.  and  in  no  other  Quality,  Manner,  Form,  or  Condition.     And  then  if  4.0 »V 
the  Wife  here  fhall  have  it  in  no  other  Manner  or  Form,  fhe   muft  of  NecefTity  have  it  as  a 
new  Purchafer,  in  which  Capacity  fhe  had  the  Ufe,  and  alfo  fhe  muft  have  it  in  the  fame  Eftate, 
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viz.  a  Freehold  jointly  with  her  Hufband  for  their  Lives,  and  not  in  Tail  by  the  Remitter,  for 
that  would  be  contrary  to  the  Words  ofthe  Aft,  and  the  Senfe  of  the  Words,  as  it  is  faid  before. 
And  if  the  Poffeffion  is  given  to  her  in  fuch   Quality   and   Order,    then   it  cannot    afterwards 
change  in  her,  for  if  the  firft  Poffeffion   does  not  work  a  Remitter,  it  fhall  never  after  work  a 
»  Hob  s-6       Remitter,  where  the  Entry  ofthe  Party  is  taken  away.     a  But  if  theDiffeizor  makes  a  Feoffment 
in  Fee  to  the  Ufe  of  the  Diffeizee,  and  afterwards  the  Diffeizee  enters,  there  he  fhall  be  remitted 
by  his  Entry,  but  before  his  Entry  he  fhall  not  be  remitred,  but  fhall  be  adjudged  in  Poffeffion 
by  virtue  of  the  Statute,  caufd  quafupra;  but  when  he  enters,  his  Entry  fhall  not  be  adjudged  in 
refpeft  of  the  Eftate  before  executed   by  the  Limitation  of  the  Ufe,  but  in  Refpeft  of  the  firft 
Diffeizin,  and  therefore  he  fhall  be  adjudged  to  be  remitted.     But,  in  our  principal  Cafe  the  En- 
try was  taken  away  by  the  Difcontinuance  ;  in  which  Cafe  if  the  firft  Eftate  does  not  remit  the 
"Wife    her    Entry  or  Continuance   afterwards   cannot  remit  her.     And  when  the  Statute  of  Ufes 
was  made    there  were  many  that  were  Ceftuy  que  Ufe'm  Fee,  who  had  a  Right  of  Eftate  Tail  to 
the   Land     and  had   a  Title  of  Formedon  by   Reafon  that  their  Anceftors,    being  Tenants   in 
Tail  of  the  Land,  made  Feoffments  to  their  own  Ufes  in  Fee,  and  when  the  Statute  was  made,  the 
b  54.  h.  8.      Poffeffion  ofthe  Land  was  thereby  conveyed  to  them  ;  b  and  yet  it  has  been  held  by  the  Opinion 
Bro.  Remitter.  q£  &j|  tne  juc]cres  tnat   they  were  not  remitted,  becaufe  the  Statute  gives  the  Poffeffion  to  them 
§925i  d'v.  2;.   in  fuch  Form  as  they  had  the  Ufe;  and  the  Name  of  the  Perfon,  in  whofe  Cafe  (as  it  was  faid) 
pi.  14s  77-  p'1-  tne  yudgcs  were  of  that  Opinion,  was  mentioned.     Therefore  in  our  Cafe  the  Remitter  can- 
Hob?*55.        not  happen  after  the   fit  ft  Eftate  any   more  than  in  that  Cafe.     And  if  fhe  fhould  be  remitted, 
then  the  Remainders  here  would   be  void,  for  the  Aft  faith,  that  he  who  hath  any  Ufe  in  Remain- 
der   or  Revet  ter,  floall  be  adjudged  in  lawful  Seizin,  Eftate,  and  Poffeffion  of  the  Lands,  Tenements* 
Remainders,  Reverfions,  &c.  of  the  like  Eftate  as  he  had  in  the  Ufe,  and  fo  it  the  Remitter  was  here 
granted,  from   thence  it  would  follow    that  it  happened  fo  foon  that  the  Remainder  could  not 
veft    but  it  would  deftroy  the  Remainder,  which  being  granted  deftroys  the  Text  ofthe  Statute, 
which  ordains,  that  they  floall  have  the  Remainders  of  the  Land  as  they  had  the  Ufe,  for  which  Rea- 
fons  the  Remitter  cannot  ftand  with  the  Words  of  the  Aft.     And  as  to  the  Inconvenience  which 
it  is  faid  would  follow  if  fhe  fhould  not  be  remitted,  viz.  that  fhe  fhould  hold  the  Land  charged 
e  2.  Roi.  r.  10.  with  the  Incumbrances  made  by  the  Hufband,  this  is  no  Inconvenience  at  all,  c  for  fhe  might 
after  the  Death  of  her  Hufband  difagree  to  the  Ufe  and  Poffeffion  conveyed  by  Means  thereof, 
d  1.  Leon.  199.  an(j  bring  her  Aftion  of  Cui  in  vita  againft  him  who  is  in  the  next d  Remainder,  for  the  bringing  of 
c  see Poft.  414.  her  Aftion  againft  him  is  a  Difagreement  in  the  Wife,  and  then  the  Poffeffion  vefts  e  in  the  next 
in  Remainder  as  if  the  Wife  had  not  been  named,  or  as  if  fhe  had  been  named,  and  had  been 
a  dead  Perfon  in  Law.     As  if  the  Ufe  had   been  appointed  to  the  Wife  in  Fee,  then  the  Wife 
!.TF?tz".Remitt«  might  bring  her  Aftion  of  Cm*  in  vita  againft  the  Feoffor,  or  his  Heir,  and  they  fhould  be  Te- 
i"5.  Bro.  4  .  &  nants  to  ner  Aftion.     For  when  a  Feoffment  is  made  to  the  Ufe  of  one  in  Fee,  who  refufes,  it  is 
Bro.1biu.Pai/   as  if  it  had  been  appointed  to  the  Ufe  of  a  Friar  or  Monk,  or  to  the  Ufe  of  an  inanimate  Thing, 
as  Paul's  Steeple,  and  then  the  Feoffment  is  without  Confideration,  and  fhall  be  to  the  Ufe  of 
g  s  p  Frmz   the  Feoffor.     And  fo  the  Wife  has  a  Tenant  for  her  Cui  in  vita,  and  by  the  bringing  of  it  fhe 
CafcH.  30.  Ed.  m}chr.  purge  and"  avoid  all  Incumbrances.     And  it  was  alfo  argued,  that  the  Wife  here,  as  the 
iid"h'it^-'   Matter  has* now  happened,  might  not  be  remitted  by  the  Common  Law,  if  a  Re-feolfment  had 
perdue.  Ktz.  kcen  {-,een  made  to  her  and  her  Hufband,  becaufe  the  Hufband  has  furvived  the  Wife.     f  And 
tT^e^V  8- in   Proof  thereof,  the  Cafe  in  T.  21.  Ed.  3.  was  alledged,  which  is,  that  the  Hufband  made  a 
a.' p^ Brim-.,     feoffment,  the  Feoffee  re-infeoffed  the  Hulband  and  Wife,  the  Wife  died,  the  Heir  of  the  Wife 
^s  to"  m,'4     entered,  and  the   Hufband  brought  an  Affize,  and  becaufe  the  Hufband  furvived  the  Wife,  fo 
h.6.  3.  a!  Per  ^^  tne  j_jejr  0f  the  Wife  had  one  againft  whom  he  might  bring  his  Aftion,  it  was  awarded  that 
Che'"e'  the  Affize  by  the  Hufband  v/as  maintainable.     g  So  here  inafmuch  as  the  Hufband  hath  furvived, 

hDy.106.pl.  .^  n)j0.j1(.  not  De  adjudged  a  Remitter  in  the  Wife,  if  the  Eftate  had  been  made  by  an  immediate 
r4".  co.  42. ».  Feoffment  according  to  the  Courfe  of  the  Common  Law.  h  And  as  to  what  has  been  faid,  that 
8'co°'iI55a  25.  the  precife  finding  that  the  Wife  was  remitted  fhall  ftand  in  Force  until  it  be  traverfed,  altho* 
i.'ro'i.  r.  13*  the  Matter  before  does  not  prove  it,  this  is  not  fo.  'For  the  Office  of  12  Men  is  no  other 
vau"hVqr  than  to  enquire  of  Matters  of  Faft,  and  not  to  adjudge  what  the  Law  f,  for  that  is  the  Office  of 
the  Court,  and  not  ofthe  Jury,  and  if  they  find  the  Matter  of  Faft  at  large,  and  further  fay  ftbat 
fi^dsth? Master  thereupon  the  Law  is  fo,  where  in  Truth  the  Law  is  not  fo,  the  Judges  fhall  aojudge  according 
ofF.aaatkrge^  to  ^e  jitter  of  Faft,  and  not  according  to  the  Conclufion  of  the  Jury  ;  and  io  here  the  find- 
cLes1" againft11"  incr  k  of  the  Remitter  is  void,  if  the  Matter  before  does  not  prove  it,  which  Dyer  being  on  the 
^/^"nd  other  Side  conceffii,  and  difcharged  the  two,  who  lall  argued,  from  this  Point.  Wherefore  up- 
the  condu'r.cn  on  tne  whole  Matter  the  Wiie  was  not  remitted,  but  the  Remainder  to  Catherine  is  good,  and 
'"'  b  M4coC°'  continues,  and  then  fhe  and  the  faid  Peter  Se.ntgil  her  Hulband  ought  to  have  the  Land  ;  and 
to!  b  py.  '"  thereupon  it  was  prayed  that  fo  they  might  without  being  impeached  by  the  Court,  and  whereas 
Hob rl"  *Lz  an  Order  was  before  made  by  the  Court  that  the  faid  Peter  Seintgil  fhould  pay  to  the  King  the 
Moor  105.  Litt.  ififues  and  Profits  of  the  Land  not  leafed,  if  it  was  adjudged  that  the  King  was  entitled,  it  was 
Ka,di0'i6.3'  prayed  that  he  might  be  difcharged  from  thence.  And  upon  this  the  Courc,  after  the  Arguments 
Heath's  Max.  were  nacj,  advifed  upon  the  Matter,  and  afterwards  all  the  Court  and  the  faid  Juftices  agreed 
k?  Co.  75.  a.  that  the  Wiie  was  not  remitted.     And  the  Decree  recited  that  the  Wife  was  not  remitted  by  Force 

of  the  Ufe,  and  the  Execution  of  the  Poffeffion  by  the  Statute. 
ma  bene,  by-         ^  Note,  the  faid  favmg  in  the  Statute  extends  to  Rights,  Titles,  and  Actions  which  were  before 
TnoCirt.     the  Statute  of  27.  H.  8.  and  not  to  Rights,  Titles,  or  Aclions  given  fince  the  Statute. 
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The  Decree  containing  the  Judgment  and  the  Caufe  thereof. 

Where  by  Inquifition  taken  at  Beccles  in  the  County  of  Suffolk,  the  25th  Day  of  March  in 
in  thefeventb  Year  of  the  Reign  of  our  late  Sovereign  Lord  King  Edward  the  Sixth,  before  John 
Spencer  Efquire  then  Efcheator  of  the  faid  County,  by  virtue  of  the  King's  Writ  of  Mandamus 
to  the  fame  Efcheator  directed,  after  the  Death  of  Amy  Town/end  late  Wife  of  Sir  Roger  Town/end 
Knight,  it  was  found  that  the  faid  Amy  long  before  her  Death  being  feized  in  her  Demefn  as  of 
Fee  Tail,  to  her  and  to  the  Heirs  of  her  Body  lawfully  begotten,  of  and  in  the  Manor  of  Aken- 
ham with  the  Appurtenances  in  the  faid  County,  and  of  and  in  twenty  McfTuages,  four  hundred 
Acres  of  Land,  one  hundred  Acres  of  Meadow,  one  hundred  Acres  of  Pafiure,  two  hundred 
Acres  of  Wood,  and  10/.  Rent,  with  the  Appurtenances  in  Akenham,  Cleydon,  and  Hemingflon 
in  the  faid  County  of  Suffolk,  and  of  and  in  the  Advowfons  of  the  Churches  of  Akenham,  Cleydon, 
and  Hemvigfion  aforefaid,  took  to  her  Hufband  the  faid  Sir  Roger  Town/end.     By  Force  whereof 
the  faid  Sir  Roger  Townfend  and  Amy  were  feized  of  and  in  the  PremifTes  in  their  Demefn  as  of  Fee 
Tail,  as  in  the  Right  of  the  faid  Amy.     And  fo  feized,  the  faid  Sir  Roger  Townfend,  the  28th 
Dav  of  Juy,  in  the  29  Year  of  the   Reign  of  the  late  King  Henry  the  Eighth,  infeoffed  Sir  John 
Sheiton  Knight,  and  divers  others  and  their  Heirs   and  Affigns  of  and  in  all  the  PremifTes,  to  the 
Ufe  of  the  fame  Sir  Roger  and  Amy  his  Wife  for  the  Term  of  their  Lives,  and  the  longer  Liver 
of  them,  and  after  to  the  Uk  of  John  Townfend  Son  and  Heir  Apparent  to  the  fame  Sir  Roger 
for  Term  of  Life  of  the  fame  John,  and  after   his  Deceafe  to  the  Ufe  of  Richard  Townfend  Son 
and  Heir  Apparent  of  the  fame  John,  and  to  the  Ufe  of  Catherine  Wife  of  the  fame  Richard, 
and  the  Heirs   of  the  Body  of  the  fame  Richard  lawfully  begotten  •,  and  for  lack  of  fuch  Iffue, 
to  other  Ufes  exprefTed  in  the  fame  Office.     And  further  it  was  found  by  the  fame  Office,  that 
the  fame  Sir  Roger  and  Amy,  by  Virtue  of  the  faid  Feoffment,  and  of  the  Statute  lately  made  for  the 
Execution   of  the  PofTeffion  of  Lands  to  fuch  Perfon   as  had  any  Ufe  of  or  in  the  fame,  were 
feized  in  their  Demefn  as  of  Fee  Tail  in  the  Right  of   the  fame  Amy,  and  the  fame  Amy  in  her 
Remitter  and  better  Right.     And  that  they  fo  being  thereof  feized  did  by  their  Writing  indent- 
ed, dated  the  26   Day  of  October  in  the  4  Year  of  the  Reign  of  the  faid  King  Edward  the  Sixth, 
demise  and  let  the   Site  of  the  faid  Manor  of  Akenham  with  divers  Parcels  of  the  fame  Manor 
recited  in  the  faid  Office  according  to  the  faid   Indenture,  unto  the  faid  Richard  Townfend  for 
T.  rm  of  21  Years,  by  virtue  of  which  Leafe  the  faid  Richard  Townfend  being  pofTelTed  of  the  faid 
Eflate  in  the  faid   Manor  and  other  the  PremifTes  for  Term  of  the  faid  21  Years  made  his  laft 
Will  and  Teftament,  and  by  the  fame  Will  did  conftitute  and  ordain  his  Executor  Thomas  Town- 
fend, and  after  the  faid  Richard  died,  by  and  after  the  Death  of  which  faid  Richard  Townfend,  the 
faid  Thomas  as  Executor  of  the  faid  Richard,  by  virtue  of  the  faid  Leafe  for  Term  of  Years 
grown  to  his  Hand  by  the  faid  laft  Will  and  Teftament,  did  enter  upon  the  faid  Site  of  the  faid 
Manor  and  other  the  PremifTes  contained  in  the  faid  Leafe  ;  before  which  Time,  that  is  to  fay, 
in  tlu-  35  Year  of  the  Reign  of  the  faid  King  H  nry  the  Eighth,  the  faid  John  Townfend  was  de- 
ceafed,  and  after  the  faid  Amy,  and  likewife  the  faid  Sir  Roger  Townfend  died.     By  and  after  whofe 
Deaths,  the   faid  Manor  and  other  the  PremifTes,  being  holden  of  the  faid  King  Edward  the 
Sixth  by  the  Moiety  of  one  Knights-Fee,  did  defcend  and  come  to  Roger  Townfend  Coufin  and 
Heir  of  the  Body  of  the  faid  Amy  lawfully  begotten,  that  is   to  fay,  Son  and  Heir  of  the  faid 
Richard  Townfend,    Son   and    Heir  of   the   faid  John  Townfend,   Son  and  Heir  of  the  faid  Amy, 
which  faid  Roger  Townfend  was  of  the  Age  of  eight  Years  at  the  taking  of  the   faid  Inquifition, 
as  by  the  fame  Inquifition  returned  into  the  Chancery,  and  there  of  Record  remaining  more 
plainly  may  appear.     Whereupon  fince  the  Return  of  the  faid  Office,  as  well  the  Rents  and  Pro- 
fits Of  the  faid  Manor    and  other  the  PremifTes  hath  been  demanded  by  the  Mafter  and  Counfel 
of  the  King's  and  Queen's  Majeflies  Court  of  Wards  and  Liveries  to  their  Highnefs's  Ufe,  as 
alfo  the  faid  Thomas  Townfend  hath  enjoyed  the  faid  Leafe  of  21   Years  before  mentioned  until  in 
Eajler  laft  part,  that  Peter  Seintgil  Gentleman  and  Catherine  his  Wife  before  Wife  of  the  faid 
Richard  Townfnd,  claiming  the  Pofieffion  of  the  faid  Manor  and  other  the  PremifTes  with  the 
Rents  and  Profits  thereof  from  the  Death  of  the  faid  Richard  Townfend,  alledged  that  the  fame 
did  to  them  jufily  appertain  and  belong  in  the  Right  of  the  (aid  Catherine  during  her  Life,  being 
next  in  Remainder  to  the  faid  Manor  and  other  the  PremifTes  by  virtue  of  the  faid  Feoffment 
thereof  conveyed  by  the  faid  Sir  Roger  Townfend,  as  is  aforefaid.     For  the  Proof  whereof,  and  to 
avoid  the  Title  of  the  Queen's  Majefty  the  faid  Peter  Seintgil  had  further  Day  until  the  quindena  of 
the  holy  Trinity  then  next  following,  at  which  Day  the  fame  Peter  Seintgil  with  his  learned  Coun- 
fel, and  likewife  the  faid  Thomas  Townfend  appeared  in  the  faid  Court,  perfiiling  in  their  fundry 
Titles  before  fet  forth,  which  was  had   and  debated  at  feveral  Days  given  in  the  fame  Trinity 
Term.     And  for  the  Order  of  the  faid  Parties  for  that  Time  it  was  decreed  by  the  Counfel  of 
the  faid  Court,  that  either  Parties  with  the  Advice  of  their  learned  Counfel  fhould   reduce  their 
faid  Matters  into  brief  Cafes  to  be  delivered  to  the  faid  Counfel  of  this  Court,  to  be  advifed  therein 
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until  the  quindecim  of  St.  Michael  then  next  following.  And  for  the  Order  in  the  faid  Manors 
and  other*  the  Premiffes  in  the  mean  time,  the  faid  Peter  Scintgil  was  admitted  and  licenfed  by  the 
Matter  and  Counfel  of  the  faid  Court  to  receive  the  Rents  of  the  Free  Tenants  and  Copyholders 
of  the  faid  Manors,  and  became  bound  in  ioo  /.  to  repay  the  fame  as  the  faid  Mafter  and  Coun- 
fel in  the  faid  Michaelmas  Term  mould  award  and  determine.  And  likewife  it  was  ordered  that 
the  faid  Thomas  Town/end  fhould  before  the  Feaft  of  All  Saints  then  next  following  bring  and  de- 
liver into  this  Court  as  well  the  Rents  referved  upon  the  faid  Leafe  with  the  Arrearages  thereof, 
and  the  Arrearages  of  the  Increafe  and  Improvement  of  the  fame  Rent,  to  be  repaid  over  to 
them  to  whom  the  Right  thereof  fhould  appertain  by  the  Judgment  of  the  faid  Mafter  and 
Counfel.  And  fince,  this  prefent  Michaelmas  in  the  firfl  and  Second  Years  of  the  King's  and 
Queen's  Majefties  Reign,  upon  the  Sight  of  the  Cafes  delivered  to  the  faid  Mafter  and  Counfel 
by  both  the  faid  Parties,  it  hath  been  argued  by  the  Counfel  on  both  Sides  three  feveral  Days  for 
that  Matter  appointed,  in  the  Prefence  as  well  of  two  of  the  King's  Juftices  at  the  Law,  as  of 
the  faid  Mafter  and  Counfel,  whether  the  faid  Amy  were  remitted  to  the  Eftate  newly  to  her  ex- 
ecuted by  the  aforefaid  Statute,  as  is  before  recited,  and  whether  the  faid  Office  were  fufficient  to 
entitle  the  King's  and  Queen's  Highnefs  to  the  Wardfhip  of  the  faid  Manor  and  other  the  Pre- 
miffes during  the  Nonage  of  the  faid  Roger  Town/end  the  younger,  or  not.  And  forafmuch  as 
upon  thorough  debating  and  arguing  thereof  it  feemeth  to  this  Court,  and  to  the  faid  Jullices, 
that  the  faid  Amy  by  the  faid  Eftate  conveyed  to  her  of  the  faid  Lands,  by  Force  of  the  faid 
Ufe,  and  the  Execution  of  the  Pcffeffion  thereof  to  her  by  the  faid  Statute,  was  not  remitted  to 
the  faid  Eftate  Tail,  but  that  the  fame  remained  difcontinued,  and  by  Reafon  thereof  the  Remain- 
der limited  to  the  faid  Catherine  is  good,  and  continueth  in  her,  until  the  faid  Eftate  Tail  be  re- 
continued,  and  by  Means  thereof  the  faid  Peter  and  Catherine  ought  to  have  and  enjoy  the  Poffef- 
fion  of  the  faid  Manor  and  all  and  Angular  the  Premiffes,  and  that  the  faid  Matter  comprifed  in 
the  faid  Office  is  not  fufficient  in  the  Law  to  entitle  the  King's  and  Queen's  Highnefs  to  any  the 
Premiffes,  it  is  therefore  ordered  and  decreed  by  the  faid  Mafter  and  Counfel  of  this  Court,  the 
26  Day  of  November  in  the  fir  si  and  fecond  Years  of  the  Reigns  of  our  Lord  and  Lady,  that  the 
faid  Peter  Seintgii  and  Catherine  his  Wife,  in  the  Right  of  the  fame  Catherine.,  fhall,  notwithftand- 
ing  the  faid  Title  found  by  the  faid  Office,  as  is  aforefaid,  from  henceforth  have,  hold,  and  en- 
joy the  fame  Manor  and  other  the  Premiffes,  with  the  Rents  and  Profits  thereof  from  the  Death 
of  the  faid  Richard  Townfend,  during  the  Minority  of  the  faid  Heir,  (if  the  faid  Catherine  do  fo 
long  live)  without  lett  of  this  Court,  or  any  other  on  the  Behalf  of  this  Court.  And  that  like- 
wife  without  lett  of  the  fame  Court  the  faid  Peter  Seintgii  and  Catharine  and  either  of  them  fhall 
have  and  take  their  Remedy,  as  by  their  learned  Counfel  fhall  be  thought  good,  by  the  Common 
Law  or  otherwife  againft  the  faid  Thomas  Town/end  his  Executors  or  Afiigns,  as  well  for  the  Pof- 
feffion  of  the  faid  Demefns,  and  other  the  Premiffes  contained  in  the  faid  Leafe,  as  for  Pay- 
ment of  the  Arrearages  of  the  Rents,  and  of  the  Increafe  and  Improvements  thereof  fince  the 
Death  of  the  faid  Richard  Town/end.  And  it  is  further  ordered  and  decreed  by  the  faid  Mafter 
and  Counfel,  that  the  Auditor  General  of  the  faid  Court  fhall  defalk  and  allow  the  Arrearages 
of  the  Rent  of  the  faid  Manor  and  other  the  Premiffes,  and  this  Decree  fhall  be  his  fufficient 
"Warrant  for  the  Accomplifhment  thereof,  and  to  engrofs  the  Account  thereof  accordingly.  Pro- 
vided always  that  if  at  any  Time  hereafter  any  other  fufficient  Matter  fhall  appear  to  the  faid 
Mafter  and  Counfel  for  the  King  and  Queen's  Majefty's  Title,  their  Heirs  or  SuccefTors,  of  and 
in  the  faid  Manor  and  other  the  Premiffes  during  the  Minority  of  the  faid  Heir,  that  then  this 
prefent  Decree  to  be  void. 


A  Re- 
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A  Report  of  a  Challenge  taken  in  ^  Common  Bench  in  the  Term  of  St.  Michael  in  the 
nrft  and  fecond  Tears  of  the  Reign  of  King  Philip  and  Queen  Mary,  by  the  Earl  of 
Derbv,  in  an  Affize  brought  before  the  Jujlices  of  the  fame  Bench  by  John  Newdigate 
Plaintiff  againjl  him  and  John  Anfell  for  hands  in  the  County  of  Middlefex.  The 
Parties  were  at  lffue,  and  the  Affize  was  awarded,  and  the  Jury  appeared,  and  the 
Challenge  was  tak-  n  as  hereafter  Jollows.  And  it  appears  in  the  Rolls  of  the  f aid  Termt 
.  viz.  Rot.  1454. 

AND  thereupon  the  aforefaid  Earl  challenges  the  Array  of  the  Panel  of  the  Affize  aforefaid,  be-  mm. 
caufe  he  fays,  that  he  the  aforefaid  Earl  is,  and  on  the  Day  of  obtaining  the  Writ  of  affize  afore-  F-  &  M- 
faid,  and  before,  was  one  of  the  Nobiiity  and  Peers  of  this  Kingdom,  having  a  Place  and  Voice  thatfnoKnighus 
in  every  Parliament  of  the  fame  Kingdom;  and  becaufe  the  Array  of  the  Panel  of  the  Affize  return*d>whena 
aforefaid  was  arrayed  by  Thomas  Offley  and  William  Hewet  late  Sheriffs  of  the  aforefaid  County  is  Party.  s.cY" 
of  Middlefex,  no  Knight  being  named  and  returned  in  the  fame  Panel  of  that  Array,  as  there  y^r  Ab'P'-'3Z' 
ought  to  be  according  to  the  Law  of  this  Realm,  and  this  he  is  ready  to  verify;  wherefore  Trial  g.  c.  pi^. 
the  fame  Earl  prays  Judgment,  and  that  the  Panel  may  be  quafhed.      i  ^8  But/w?«, 

And  the  aforefaid  John  Newdigate  fays,  that  the  aforefaid  Challenge  of  the  aforefaid  Earl  to  the  Law  is  now 
the  Array  of  the  Panel  of  the  Affize  aforefaid  by  the  faid  Earl  above  alledged,  is  inefficient  in  p^etd0fn  £? 
Law  to  quafh  the  Array  of  the  faid  Panel,  and  that  he  has  ho  Neceffity,   nor  is  by  the  Law  of  Cafe  by  the  sta, 
the  Land  bound  to  anfwer  that  Challenge  in  Manner  and  Form  aforefaid  above  alledged,   and  "tec °f, \\t  G'°' 
this  he  is  ready  to  verify,  wherefore  he  prays  Judgment,  and  that  the   Array  of  the  faid   Panel 
may  be  affirmed. 

And  the  aforefaid  Earl,  for  that  he  has  above  alledged  fufficient  Challenge  to  quafh  the  Array 
of  the  Panel  aforefaid,  which  he  is  ready  to  verify,  which  faid  Challenge  the  aforefaid  John 
Newdigate  does  not  deny,  nor  thereunto  in  any  wife  anfwer,  but  altogether  refufes  to  admit  the 
Averment  thereof,  prays  Judgment,  and  that  the  Array  of  the  Panel  of  the  Affize  aforefaid 
may  be  quafhed, 


Upon  this  Demurrer  the  Court  took  good  Advice,  for  the  Cafe  was  a  rare  Cafe,  and  none 
of  the  Juftices  or  Serjeants  could  remember  it  to  have  been  ever   put  in  Practice  in  their  time, 
but  that  it  was  devifed  and  determined  to  be  put  in  Practice  in  the  Affize  brought  by  Wimbijh 
againft  the  Lord  Willoughby,  but  it  did  not  go  forwards.     And  no  Book  or  Cafe  was  found  ex- 
cept one,  which  was  in  Mich.  13.  Ed.  3.  *  where  the  Cafe  appears  to  be  as  follows,  viz.  "  In  *  FJtz chaiiengs 
«*  a  Quare  impedit  againft  the  Bifhop  of  Exeter  and  others,  upon  the  Plea  of  the  Bifhop  the  In-  Br£f9  jlS^* 
"  queft  was  taken  at  the  Bar.     f  Stouff.  You  fee  how  that  the  Writ  requires  that  he  fhould  caufe  Panel  "4-  Trials 
*'  Knights  and  other  good  Men  to  come,  and  he  has  not  returned  a  Knight,  for  which  Rea%£^'$.  bf.'va. 
"  we  apprehend  you  will  not  take  this  Inqueft,  efpecially   feeing  a  Peer  of  the  Realm  is  Party. P1>a7« 
**  ^f  Gein.  The  Words  of  every  venire  facias  arefo,  and  yet  a  Man  fhall  take  the  Inqueft  although 
"  no  Knight  be  returned,     f  Stone.  We  have  great  Regard  to  their  coming  the  firft  Day,  and 
"  alfo  when  a  Peer  of  the  Realm  is  Party  the  Law  is  otherwife  than  between  other  Perfons, 
*'  wherefore  fince  no  Knight  is  returned,  we  award  that  the  whole  Inqueft  go  without  Day."— . 
Thefe  are  the  Words  of  the  Cafe,  but  in  fome  Books  the  Cafe  is  differently  exprefTed,  though 
the  Subftance  and  effedb  of  it  is  the  fame  in  all  the  Books  that  I  have  feen.     And  the  Juftices 
confidered  well  the  faid  Book,  and  the  ufual  Words  in  the  Writ  of  venire  facias,  which  is,  we 
command  you  that  you  caufe  to  come  before   &c.    12   as  well  Knights,  as  other  free  and  lawful  Meny 
&V.   which  Words  viz.  (as  well  Knights)  were  not  (as  it  was  faid)  firft  put  in  the  Writ  to  no 
Purpofe;     And  they  thought  it  well  to  take  good  Deliberation  upon  the  Matter,  it  being  a  rare 
Cafe,  left  they  fhould  otherwife  give  Judgment  contrary  to  Law,  or  fhould  deny  the  Peers  of 
the  Realm  that  Privilege  which  the  common  Law   gives  them.     And  afterwards  they  agreed 
and  gave  Judgment  as  follows. 

And  becaufe  the  Juftices  here  will   advife  of  and  upon  the  Challenge  before  they  give  Judg-The  reft  of  the 
ment  thereon,  Day  is  given  as  well  to  the  aforefaid  John  Newdigate  as  to  the  aforefaid  Earl,  andRecord' 
likewife  to  the    aforefaid   John  Anfell,  and  alfo  to  the  Recognitors  aforefaid  now  here  appear-     sment' 
ing,  until  Thurjday  next  after  the  OUave  of  St.  Martin  next  coming,  to  hear  their  Judgment 
thereupon.     At  which  Thurfday  here  came  as  well  the  aforefaid  John  Newdigate,  as  the  afore- 
faid Earl  and  John  AnfeU  by  their  Attornies  aforefaid,   and  the  aforefaid  Recognitors  being  called 
in  like  Manner  came.     And  thereupon  the  aforefaid  Challenge  of  the  aforefaid  Earl  to  the  Array 
of  the  Panel  of  the  Affize  aforefaid  being  feen,  and   by  the  Juftices  here  more  fully  underftood, 
it  feems  to  the  fame  Juftices  here,  that  the  Array  of  the  Panel   of  the  faid  Affize,  in  Manner 
and  Form  aforefaid  by  the  aforefaid  late  Sheriff  of  Middlefex  arrayed  and  returned,  is  ineffici- 
ent and  of  no  Force  or  Effect  in  the  Law.     Therefore  it  is  confidered,  that  the  faid  Panel  be 
qyafhed,  and  wholly  holden  for  none, 

H  h  A  Re, 


n8  The  Pleadings:    Buckley  verfus  Rice  1  homas. 


A  Report  of  a  Cafe  argued  and  adjudged  in  the  Common  Bench  by  the  ft f  ices  of  the  fame 
Bench  in  Trinity  Term,  in  the  firft  and  fecorid  Tears  of  the  Reign  of  King  Philip  and 
Queen  Mary,  in  an  AcJion  of Debt  brought  by  Sir  Richard  Buckley  Knght  Plaintiff 
againjl  Rice  Thomas  Defendant.     And  the  Record  was  as  folloius. 

Mich.  rem.  i a?  Ty  IC  E  Thomas  of  Lanvayr  in  the  County  of  Caernarvon  Efquire,  Sheriff  of  the  County  of 
\\jl^MMef.'\\  Anglefea,  wasfummoned  to  anfwer  Richard  Buckley  Knight  of  a  Plea  that  he  render  to  him 
Same  Precedent  ioo/.  which  he  owes  him  and  unjuftly  detains,  &c.     And  whereupon   the  fame  Richard  by  Ro- 
Raft.  ^ntr.  186.  ^r/  Bedir.gfield  his  Attorney  fays,  that  whereas  in  a  *  Statute  made  in   the  Parliament  of  the 
*  Note  the  Writ  Lord  Hlfifj  the  Sixth  late  King  of  England,  holden  in  the  tiveniy-third  Year  of  his  Reign,  amonglt 
bLghTagaTnft  other  Things  it  is  contained,  whereas    by  Authority   of  a  Parliament  holden  at  IVeftminfier  in 
the sheriffwith- theory?  Year  of  the  Reign  of  the  Lord  Henry  late  King  of  England  the  fifth  from  the  Conquer!, 
statu°teClinn8tney amongft  other  Things  it  was  ordained,  that  Citizens  and  Burgeffes  of  Cities  and  Boroughs  com- 
Writ,  butintheing  to  the  Parliament  mould  be  chofen  Men,  Citizens  and  Burgeffes  refident,  abiding,  and  free 
Di^iib^ip.'    in  the  fame  Cities  and  Boroughs,  and  none  other,  as  in  the  fame  Statute  of  the  aforefaid//;/?  Year 
«$:  »8.  §15,    of  King  Henry  the  fifth  more  fully  appears.     "Which  faid   Citizens  and  Burgeffes  have  always  in 
Cities  and  Boroughs  been  chofen  by  Citizens  and  Burgeffes,  and   no  other,  and  to  the  Sheriff 
of  the  County  returned,  and  upon  their  Returns  received  and  accepted  by  the  Parliament  before 
then  holden.    And  alfo  whereas  by  Authority  of  a  Parliament  holden  at  Weflminfler  the  eighth  Year 
of  the  Reign  of  the  fame  late  King  Henry  the  Sixth,  it  was  ordained  in  what  Manner  and  Form 
the  Knights  of  the  Shires  coming  to  the  Parliaments  from  thenceforth  to  be  holden  fhould  be 
chofen,  and  how  the  Sheriffs  of  the  fame  Counties  thereupon  fhould  make  their   Returns,  as  in 
the  fame  Statute  more  fully  appears:  By  Force  of  which  Statute  Elections  of  Knights  to  come 
to  the  Parliaments  fometimes   have  been  duly  made,  and  lawfully  returned,   until  then  of  late 
Time  that  divers  Sheriffs  of  the  Counties  of  the  Realm  of  England,  for  their  fingular  Avail  and 
Lucre,  have  not  made  due  Elections  of  the  Knights,  nor  in  convenient  Time,  nor  good  Men 
and  true  returned,  and  fometimes  no  Return  of  the  Knights,  Citizens,  and    Burgeffes  lawfully 
chofen  to  come  to  the  Parliaments,  but  fuch  Knights,  Citizens,  and  Burgeffes  have   been  returned 
which  were  never  duly  chofen,  and  other  Citizens  and  Burgeffes  than  thofe  which  by  the  Mayors 
and  Bailiffs  were  to  the  faid  Sheriffs  returned  ;  and  fometimes  the  Sheriffs  have  not  returned  the 
Writs  which   they  had  to  make  Election  of  Knights  to  come  to  Parliament,  but  the  faid  Writs 
have  embeziled,  and  moreover  made  no  Precept  to  the  Mayor  and  Bailiff,  or  to  the  Bailiffs  or 
Bailiff,  where  no  Mayor  is  of  Cities  and  Boroughs,  for  the  Election  of  Citizens  and  Burgeffes  to 
come  to  Parliament,  by  Colour   of  thefe  Words  contained  in   the   fame  Writs,  viz.   that  in 
your  full  County  you  caufe  two  Knights  to  be  elected  for  your  County,  and  for  every  City  in  your  County 
two  Citizens,  and  for  every  Borough  in  your  County  two  Burgeffes.    And  alfo  becaufe  fufficient  Penalty 
and  convenient  Remedy  for  the  Party  in  fuch  Cafe  grieved  was  not  ordained  in  the  faid  Statutes 
againft  the  Sheriffs,  Mayors,  and  Bailiffs,  which  do  contrary  to  the  Form  of  the  faid  Statutes, 
the  fame  late  King  Henry  the  Sixth,  confidering  the  Premiffes,  by   the  aforefaid  Authority  of  the 
faid  Parliament  holden  the  faid  twenty-third  Year  of  his  Reign  ordained,  that  the  faid  Statutes 
fhould  be  duly  kept  and  obferved  in  all  Points  :  and  moreover,  that  every  Sheriff,  after  the  Deli- 
very of  any  fuch  "Writ  to  him  made,  fhould  make  and  deliver  without  Fraud  a  fufficient  Pre- 
cept under  his  Seal  to  every  Mayor  and  Bailiffs,  or  to  Bailiffs  or  Bailiff,  where  no  Mayor  is  of 
the  Cities  and  Boroughs  within  his  County,  reciting  the  faid  Writ,  commanding  them  by  the 
fame  Precept,  if  it  be  a  City,  to  chufe  by  Citizens  of  the  fame  City,  Citizens,  and  in  the  fame 
Manner  and  Form  if  it  be  a  Borough,  by  the  Burgeffes  of  the  fame  to  chufe  Burgeffes  to  come 
to  the  Parliament.     And  that  the  fame  Mayor  and  Bailiffs,  or  Bailiffs  or  Bailiff  where  no  Mayo- 
is,  fhould  return  lawfully  the  Precept  to  the  fame  Sheriffs,  by  Indentures  betwixt  the  fame  She- 
riffs and  them    to  be  made  of  the  faid  Elections,  and  of  the  Names  of  the  faid  Citizens  and 
Burgeffes  by  them  fo  chofen,  and  thereupon  that  every  Sheriff  fhould  make  a.  good  and  right- 
ful Return  of  every  fuch  Writ,  and  of  every  Return  by  the  Mayors  and  Bailiffs,  or  Bailiffs  of 
Bailiff  where  no  Mayor  is,  to  him  made.     And  that  every  Sheriff  at  every  Time  that  he  dot  hi 
contrary  to  that  Statute,  or  any  other  Statute  for  the  Election  of  Knights,  Citizens,  and  Bur- 
geffes  to  come  to  the  Parliament  before  that  time  made,  fhould  incur  the  Pain  contained  ini 
the  faid  Statute  made  the  faid  eighth  Year,  and  moreover  fhould  forfeit  and  pay  to  every  Perfon 
thereafter  chofen  Knight,  Citizen,  or  Burgefs  in  his  County  to   come  to  any  Parliament,  an.  I 
not  duly  returned,  or  to  any  other  Perfon,  which  in  Default  of  fuch  Knight,  Citizen,  or   Bur- 
gefs will  fue,  one  hundred  Pounds,  whereof  every  Knight,  Citizen,  and  Burgefs  fo  grieved,  fe- 
verally,   or  any  other  Perfon  which  in  their  Default  will  fue,  fhould  have  his  Action  of  Debit 
againft  the  faid  Sheriff,  or  his  Executors  or  Adminiftrators,  to  demand  and  have  the  faid  hun- 
dred Pounds,  with  his  Cofts  fpent  in  that  Cafe.     And  that  in  fuch  Action  taken  by  virtue  of 
the  fame  Statute  made  in  the  aforefaid  twenty-third  Year,  the  Defendant  fhould  not  wage  his  Law 
of  the  Demand  aforefaid  in  any  wife  ;  and  that  no  Defendant  in  fuch  Action  fhould  have  any  E{- 
foign,  as  in  the  fame  Statute  made  the  faid  twenty-third  Year  amongft  other  Things  more  fully 
appears.      And  alfo  whereas  in  a  Statute  made  in  a  Parliament  of  the  Lord  Henry  the  Eigh  \b 
from  the  Conqueft,  late   King   of  England,  holden   at  Weflminfler  upon   Prorogation  there  the 
fourth  Day  of  February  in  the  27th  Year  of  the  faid  late  King,  among  other  Things  it  is  enacted 
and  eftablifhed  by  the  Authority  of  the  fame  Parliament,  that  the  Country  or  Dominion  of  Wales 
fliall  for  ever  from  thenceforth  be,  ftand,  and  continue  incorporated,  united,  and  annexed  to 
and  with  this  Realm  of  England,  and  that  every  Perfon  and  Perfons   born  and   to  be   born  in 
the  faid  Country  or  Dominion  of  Wales  fhall  have,  enjoy,  and  inherit  all  and  fingular  Freedoms, 
Liberties,  Rights,  Privileges,    and  Laws  within  this  Realm,  and  other  the  King's  Dominions, 
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as  other  the  King'.s  Subjects  naturally   bom   within   the  fame  have,   enjoy,  and  inherit.     And 
further  then  and  there  it  was  enacted  and  eftablifhed  amongft  other  Things,  that  for  the  fame 
Parliament   holden  the  fame  twenty -feventh  Year,  and  all  other  Parliaments  thenceforth  to  be 
held  and  kept  for  this  Realm  of  England,  one  Knight  fhould  be  elected  to  the  fame  Parliaments 
for  every  of  the   Shires  of  Brecknock,  Radnor,  Montgomery,  and   Denbigh,  and  for  every  other 
Shire  within  the  laid   Country  or  Dominion  of  Wales,    and  the  Election  to  be  in  like  Manner 
and  Form  as  Knights  of  Parliament  be  elected  in  other  Counties  of  this  Realm,  as  in  the  fame 
Statute  made  the  fame  twenty -feventh  Year  amongft  other  Things  more  fully  appears.     And  alfo 
whereas  in  a  Statute  made  in  the  Parliament  of  the  faid  late  King  Henry  the  Eighth  holden  at 
Weft min ft er  upon  Prorogation  the  22d  Day  of  January  in  the  34th  Year  of  his  Reign,  and  afterwards 
continued  to  and  until  the  12th  Day  of  May  in  the  35th  Year  of  the  Reign  of  the  fame  late  King, 
and  on  the  fame  12th  Day  of  May  in  the  35th   Year  abovefaid  there  holden,  amongft  other 
Things  ic  is  enacted  by  the  royal  Highnefs,  and  the  Lords  Spiritual  and  Temporal,  and  the  Com- 
mons in  the  fatne  Parliament  then  affembled,  by  Authority  of  the  fame  Parliament,  that  all  the 
King's  Subjects  a.nd  Refiants  in  Wales  fhall  find  at  all  Parliaments  thereafter  to  be  holden  in  Eng- 
land Knights  for  the  Shires,  and  Citizens  and  Burgeffes  for  Cities  and  Towns,  to  be  named  and 
chofen  by  Authority  of  the  King's  Writ  under  the  great  Seal  of  England,  according  to  the  Act 
in  that  Cafe  provided,  as  in  the  fame  Statute  made  the  faid  34th  and  35th  Years  amongft  other 
Things  more  fully  appears.      And  whereas  the  Lady  Mary  now  Queen  of  England,  the  14th 
Day  of  Auguft  in  the  firft  Year  of  her  Reign,  by  her  Writ  bearing  Date  the  fame  14th  Day  of 
Auguft,  iffuing  out  of  her  Chancery  then  being  at  Weftminfter  in  the  County  of  Middtefex  under 
her  great  Seal  of  England,  directed  to  the  then  Sheriff  of  her  County  of  Anglefea,  reciting  by  the 
fame  Writ,  Whereas  the  fame  Lady  the  Queen  now,  by  the  Advice  and  Affent  of  her  Council, 
for  certain  urgent  and  important  Bufinefs  concerning  the  fame  Lady  the  Queen  now,    the  State 
and  Defence  of  her  Kingdom  of  England,  and  of  the  Church  of  England,   hath  appointed  and 
ordained  a  certain  Parliament  of  the  faid  Lady  the  Queen  now  to  be  held  at  Weftminfter  in  the 
County  of  Middkfex  the  fifth  Day  of  Otlober  then  next  to  come,  and  there  to  have  Conference 
with  the  Prelates  and  Nobility  of  her  faid  Realm,  commanded  the  fame  Sheriff  of  Anglefea  by 
the  fame  Writ  firmly  enjoining  him,  that  having  made  Proclamation  of  the  Day  and  Place  afore- 
faid  in  his  next  County  to  be  holden  after  the  Receipt  of  the  fame  Writ,  he  mould  caufe  one  Knight 
wearing  a  Sword,  the  rnoft.  fit  and  difcreet  of  his  County,  and  one  Burgefs  of  the  moft  difcreet 
and  fufficient  Men  of  the  Borough  called  Shiretown  in  the  fame  County,  to  be  freely  and  indiffer- 
ently elected  by  thofe  that  fhould  be  interefted  in  fuch  Proclamation,  according  to  the  Form  of 
the  Statute  and  Ordinances  thereof  made  and  provided,  and  the  Names  of  the  fame  Knight  and 
Buro-efs  fo  elected  to  be  inferted  in  certain  Indentures  thereof  to  be  made  between  him  the  faid 
then  Sheriff  and  thofe  who  fhould  be  interefted  in  fuch  Election,  although  fuch  Knight  and  Bur- 
gefs eJle&ed  were  prefent  or  abfent,  and  that  he  fhould  make  them  to  come  at  the  faid  Day  and 
Place :,  fo  that  the  fame  Knight  for  himfelf  and  the  Commons  of  that  County,  and  the  faid  Bur- 
gefs for  himfelf  and  the  Commons  of  the  Borough  aforefaid,  feverally  of  themfelves  fhould  have 
full   and  fufficient  Power  to   do  and  confent  to  thofe  Things,  which  (by  the  Favour  of  God) 
might  then  there  happen  to  be  ordained,  touching  the  Bufinefs  aforefaid,  by  the  common  Coun- 
cil o'f  the  Realm  of  the  faid  Lady  Queen  of  England:  to  the  End  that  her  faid  Bufinefs  might 
not  in  any  wife  remain  unfinifhed  by  Reafon  of  the  Defect  of  fuch  Power,  or  of  the  hafty  and 
imperfect  Election  of  the  Knight  and  Burgefs  aforefaid.     Alfo  the  fame  Lady  the  Queen  now  en- 
joined that  neither  the  then  Sheriff,  nor  any  other  Sheriff  of  her  faid  Realm  of  England  fhould 
be  i  n  any  wife  elected.     And  that  the  fame  Sheriff  of  the  Lady  the  Queen  fhould  without  Delay 
did  inctly  and  plainly  under  his  Seal  and  the  Seals  of  them  who  fhould  be  prefent  at  that  Election 
certify  into  her  Chancery,  at  the  faid  Day  and  Place,  the  faid  Election  made  in  his  full  County, 
remitting  to  the  fame  Lady  the  Queen  the  other  Part  of  the  Indentures  aforefaid  annexed  to  the 
fame  Writ,  together  with  the  Writ  itfelf,  as  in  the  fame  Writ  is  more  fully  contained.     Which 
faid  Writ  the  tenth  Day  of  September,  in  the  firft  Year  of  the  Reign  of  the  faid  Lady  the  Queen 
now,  at  Beaumaris  in    the  aforefaid  County  of  Anglefea  was  delivered   to  the  aforefaid  Rice  (the 
fame  Rice  then  being  Sheriff  of  the  aforefaid  County  of  Anglefea)  by  the  Hands  of  one  William 
Banian ;  and  that  the  aforefaid  Rice,  at  his  next  County,  within  the  fame  County  of  Anglefea,  af- 
ter the  Receipt  of  the  faid  Writ,  and  by  virtue  of  the  fame,  viz.  the  14-th  Day  of  September  in 
the  aforefaid  firft  Year  of  the  Reign  of  the  faid  Lady  the  Queen  now,  in  his  full  County  then 
holden  at  Beaumaris  in  the  aforefaid  County  of  Anglefea,  in  the  Shire-houfe  there,  before  the 
fame  Rice  then  Sheriff  of  the  fame  County  of  Anglefea,  caufed  the  fame  Writ  to  be  read,  and  alfo 
public  Proclamation  to  be  made  of  the  faid  Day  and  Place  of  the  Parliament  aforefaid  afterwards 
to  be  held,  and  of  the  chufing  according  to  the  Form  and  Purport  of  the  fame  Writ,  one  Knight, 
wearing  a  Sword,  the  moft  fit  and  difcreet  of  the  County  aforefaid,  and  one  Burgefs  of  the  moft 
difcreet  and  fufficient  Men  of  the  aforefaid  Borough  called  Shiretown  in  the  fame  County,   to 
come  to  the  fame  Parliament,  as  he  was  commanded  to  do  by  the  faid  Writ,  and  according 
to  the  Form  thereof,  viz.  between  the  Hours  of  eight  and  nine  of  the  fame  14th  Day,  whereupon 
they  proceeded  then  there  in  that  full  County  to  the  Election  of  one  Knight  for  the  fame  County 
of  Anglefea,  by  the  Men  refident  in  the  faid  County,  and   prefent  at   the   faid   Proclamation. 
And  although  the  fame  Richard  Buckley^  who  then  and  long  before  was  a  Knight  wearing  a 
Sword,  abiding  and  dwelling  at  Beaumaris  in  the  aforefaid  County  of  Anglefea  in  Wales,  and  born 
in  the  fame  County,  was,  in  the  fame  full  County,  the  faid  14th  Day  between  the  Hours  of  eight 
and  nine,  then  and  there  duly  elected  and  nominated  to  be  a  Knight  of  the  faid  County  for  the 
faid  Parliament,  to  come  for  the  fame  County  to  the  faid  Parliament,    by  the .  *  greater  Number*  Raft.  Entr, 
of  Men  then   refident  within  the  faid  County  of  Anglefea,  and  there  prefent  at  the  faid  Time  of4*7,3, 
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the  Proclamation  aforefaid  made,  and  interefted  in  the  faid  Proclamation  there,  each  of  whom 
could  then  difpend  405.  of  Freehold  and  more  by  the  Year  within  the  faid  County,  of  which 
faid  Election  by  protefting  that  the  aforefaid  Rice  made  no  Indenture  between  him  and  the  afore- 
faid, Electors,  according  to  the  Form  and  Effect  of  the  Statute  aforefaid,  nevertheless  the  fame 
Richard  in  Fact  fays,  that  the  aforefaid  Rice  the  Statutes  aforefaid  not  weighing,  and  the  Penal- 
ties ordained  in  the  fame  not  fearing,  at  the  aforefaid  fif.b  Day  of  Oclober  did  not  return  to  the 
faid  Lady  the  Queen  now,  into  her  Chancery  at  Weftminjler  in  the  County  of  Middlfex,  the  laid 
Richard  to  be  a  Knight  of  the  faid  County  of  Angle fea  for  the  fame  Parliament,  according  to  the 
Form  and  Effect  of  the  Election  and  the  Statute  aforefaid,  but  returned  the  faid  Writ,  and  a  cer- 
tain Indenture  thereunto  annexed,  fpecifying  the  fame  to  be  made  between  him  the  faid  Rice,  then 
Sheriff  of  the  faid  County  of  Anglefea,  and  William  Wood  Efquire,  John  Lewis  Efquire,  and  other 
Gentlemen,  interefted  in  the  faid  Proclamation,  and  in  the  faid  Indenture  named,  and  containing 
that  the  faid  William  and  John  and  other  Freeholders  of  the  County  aforefaid,  in  the  faid  full  Coun- 
ty of  Anglefea  holden  before  the  faid  Sheriff  the  aforefaid  14th  Day  at  the  faid. Town  of  Beau- 
maris elected  one  William  Lewis  Efquire,  between  the  Flours  aforefaid,  to  be  a  Knight  for  the 
faid  Parliament,  to  come  to  the  fame  Parliament  for  the  faid  County,  contrary  to  the  Form  of 
the  aforefaid  Statute  made  the  laid  23d  Year  of  the  Reign  of  the  aforefaid  late  King,  Henry  the  Sixth, 
whereby  an  Action  has  accrued  to  the  fame  Richard  to  demand  and  have  of  the  aforefaid  Rice 
the  aforefaid  100  /.  Neverthelefs  the  faid  Rice  although  often  requcfted  the  aforefaid  100  /.  to  the 
fame  Richard  hath  not  yet  rendered,  but  the  fame  to  render  to  him  hath  hitherto  refufed,  and  yet 
doth  refufe,  wherefore  he  fays  that  he  is  damaged,  and  hath  damage  to  the  Value  of  40  /.  And 
thereupon  he  produces  Suit,  csV.  And  the  fame  Richard  further  fays,  that  the  aforefaid  County 
of  Anglefea  is  and  at  the  Time  of  the  making  the  aforefaid  Statute  in  the  faid  27th  Year  of  King 
Henry  the  Eighth,  and  long  before,  was  one  of  the  Counties  of  the  faid  Country  or  Dominion  of 
Wales  aforefaid.  And  this,  &c. 
Defendant  4e.  And  tne  aforefaid  Rice  by  Thomas  Carpenter  his  Attorney  comes  and  defends  the  Force  and 
murs.  Injury  when,  &c.     And  fays  that  the  aforefaid  Matter  in  the  Declaration  aforefaid  above  fpecified 

is  infufEcient  in  Law  for  the  aforefaid  Richard  to  have  and  maintain  his  Action  aforefaid  againft 
the  faid  Rice,  and  that  he  has  no  Neceffity  nor  is  by  the  Law  of  the  Land  bound  to  anfwer  the 
faid  Matter  in  Manner  and  Form  aforefaid  declared;  and  this  he  is  ready  to  verify,  wherefore  for 
Want  of  fufficient  Matter  in  the  faid  Declaration  fpecified  the  fame  Rice  prays  Judgment,  and  that 
the  aforefaid  Richard  may  be  precluded  from  having  his  action  aforefaid  againft  him,  &c. 

And  the  aforefaid  Richard,  for  that  he  has  above  declared  fufficient  Matter  in  Law  in  his  De- 
|oind«  m  De-  cjaration  aforefaid  to  maintain  his  Action  aforefaid,  which  he  is  ready  to  verify,  which  faid  Mat- 
ter the  aforefaid  Rice  does  not  deny,  nor  thereunto  in  any  wife  anfwer,  but  the  faid  Averment 
wholly  refufes  to  admit,  prays  Judgment,  and  his  Debt  aforefaid  together  with  his  Damages;,  &c. 
to  be  adjudged  to  him,  &c.  And  becaufe  the  Juflices  here  will  advife  of  and  upon  the  Piemif- 
fes  before  they  give  Judgment  thereon,  Day  is  given  to  the  Parties  aforefaid  here  until  the  Oc- 
tave of  5/.  Hillary,  to  hear  their  Judgment  thereon,  becaufe  the  Juftices  here  not  yet,  &V.  At 
which  Day  here  came  as  well  the  aforefaid  Richard  as  the  aforefaid  Rice  by  their  Attornies  afore- 
faid. And  becaufe  the  Juftices  here  will  further  advife  of  and  upon  the  Premiffes  before  they  give 
Judgment  thereon,  Day  is  therefore  given  to  the  Parties  here  until  from  the  Day  of  Eajler  in 
fifteen  Days  to  hear  their  Judgment  thereon,  becaufe  the  Juftices  here  thereof  not  yet,  &c.  At 
which  Day  here  came  as  well  the  aforefaid  Richard  as  the  aforefaid  Rice  by  their  Attornies  afore- 
faid. And  becaufe  the  Juftices  here  will  further  advife  of  and  upon  the  Premiffes  before  they 
oive  Judgment  thereon,  Day  is  therefore  given  to  the  Parties  aforefaid  here  until  on  the  Mor- 
row of  the  Holy  Trinity,  to  hear  their  Judgment  thereon,  becaufe  the  Juftices  here  thereof  not 
yet,  &V. 

The  cas  e.  The  Cafe  was  recited  briefly  as  follows.  Sir  Richard  Buckley  Knight  has  brought  an  Action  of 
3>/«.  i&a.  p'.  Debt  for  100I.  againft  Rice  Thomas,  and  in  his  Declaration  has  recited  a  great  Part  of  the  Sta- 
Dete  upon  the  tute  made  in  a  23.  H,  6.  concerning  the  Elections  of  Burgeffes  and  Knights  to  come  to  Parlva- 
stawteof  23.H.  ment,  whereby  (amongft  other  Things)  it  is  ordained,  that  every  Sheriff,  at  every  Time  that  he 
So/Te'tu'rning0'  doth  contrary  to  the  fame  Statute,  or  any  other  Statute  then  before  made  for  the  Election  of 
himaKnightof  lights,  Citizens,  and  Burgefies  to  come  to  Parliament,  fhould  incur  the  Penalty  contained  in 
%/^ny#v«the  Statute  of  b  8.  H,  6.  and  further  fhould  forfeit  and  pay  to  every  Perfon  thence  afterwards 
tothePariiament  cj10j-en  Knight,  Citizen,  or  Burgefs  in  his  County  to  come  to  any  Parliament,  and  not  duly  re- 
adjudgedM(Joan  turned,  or  to  any  other  Perfon  that  in  Default  of  fuch  Knight,  Citizen,  or  Burgefs  will  fue, 
heUwafeie£ted  ioo  I.  and  that  every  Knight,  Citizen  or  Burgefs  fo  grieved,  feverally,  or  any  other  Perfon  that 
iseafuiTandfuffi-in  their  Default  will  fue,  fhall  have  his  Action  of  Debt  againft  the  faid  Sheriff,  or  his  Executors 
MCoBntthtfhl  Of  Administrators,  to  demand  and  have  the  faid  100/.  with  his  Cofts  expended  in  fuch  Cafe, 
wiseieaed^r  And  alfo  in  his  Declaration  has  recited,  that  by  the  Statute  of  c  27.  H.  8.  it  was  enacted  and 
e£'°TneraUraw'  eftablifhed,  that  the  Country  or  Dominion  of  Wales  mould  be,  ftand,  and  continue  from  thence- 
wit'hout  /hewing  forth  for  ever  incorporated,  united,  and  annexed  to  and  with  this  Realm  of  England;  and  that 
btrC!staonod.U(T)  every  Perfon  born,  or  thence  afterwards  to  be  born  in  the  faid  Country  or  Dominion  of  Wales, 
that  the  statute  fhould  have  and  inherit  all  and  every  Liberties,  Franchifes,  Rights,  Privileges,  and  Laws  within  this 
°f  2whkhan^'  Realm,  and  other  the  King's  Dominions,  as  other  the  King's  Subjects  naturally  bom  within  the  fame 
nexes^fato  ^ave  and  inherit.  And  that  it  was  then  ordained,  that  for  the  fame  Parliament  of  27.  H.  8.  and 
fpeSCrS  all  other  Parliaments  thenceforth  to  be  held  for  this  Realm  of  England,  one  Knight  fhould  be  chofen 

Walts  to  take 
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for  the  fame  Parliaments  for  every  of  the  Counties  within  the  Country  and  Dominion  of  Wales,  and 
the  Election  to  be  in  fuch  Manner  and  Form  as  Knights  of  Parliament  are  elected  in  other  Coun- 
ties of  this  Realm.  And  alfo  in  his  Declaration  he  has  recited,  that  in  the  Act  made  in  the  34 
and  35  H.  8.  (which  was  made  concerning  certain  Ordinances  in  Wales)  it  is  ena&ed,  that  all 
the  King's  Subjects  and  Refiants  in  Wales  mould  find  at  all  Parliaments  thence  afterwards  to  be 
ho'den  in  England,  Knights  for  the  Counties,  and  Citizens  and  Burgeffes  for  Cities  and  Towns, 
to  be  named  and  chofen  by  Authority  of  the  King's  Writ  under  the  Great  Seal  of  England,  ac- 
cording to  the  Act  in  fuch  Cafe  provided.  And  he  recites  further  in  the  faid  Declaration,  that  the 
Queen  the  14  Day  of  August,  in  the  firft  Year  of  her  Reign*  had  fent  her  Writ  to  the  Sheriff 
of  Anglejea,  to  caufe  one  Knight  of  the  fame  County  to  be  chofen  to  come  to  Parliament  to  be 
holden  the  fifth  Day  o£  October  then  next  to  come.  And  he  Ihews  by  the  fame  Declaration,  that 
according  to  the  Form  and  Purport  of  the  fame  Writ  the  faid  Sheriff  in  his  full  County  proceed- 
ed to  the  Ele&ion  of  a  Knight  for  the  fame  County  :  and  that  the  Plaintiff  himfelf  was  chofen 
and  nominated  a  Knight  of  the  fame  County  to  come  to  Parliament  for  the  fame  County,  by 
the  greater  Number  of  Men  then  refiant  within  the  fame  County  of  Anglefea,  protefting  that  the 
faid  Rice  made  no  Indenture  between  him  and  the  Electors  concerned  in  the  faid  Election,  yet 
the  fame  Plaintiff  fays  in  Fait,  that  the  faid  Rice  did  not  return  the  faid  Plaintiff  to  be  a  Knight 
of  the  faid  County,  according  to  the  Form  and  Effect  of  the  faid  Election  and  Statute,  but  re- 
turned the  faid  Writ,  and  an  Indenture  annexed  to  it,  containing  that  one  William  Lewis  was 
chofen  Knight  to  come  to  Parliament  for  the  fame  County,  by  which  an  Action  has  accrued  to 
the  Plaintiff  to  demand  of  the  Defendant  the  faid  100  /.  And  further  the  Plaintiff  avers  that  the 
faid  County  of  Anglefea  is,  and  at  the  Time  of  the  making  the  faid  Act  of  27.  H.  8.  and  long 
before  was  one  of  the  Counties  of  the  faid  Country  or  Dominion  of  Wales.  And  upon  this  De- 
claration the  Defendant  has  demurred  in  Judgment. 

And  three  Exceptions  were  taken  to  the  Declaration,  and  argued  at  the  Bar.  The  firft  was,  Exception  j. 
that  it  was  not  declared  precifely  that  the  Plaintiff  was  chofen  Knight  for  the  County,  but  it  is 
alledged  that  altho'  he  was  chofen  Knight,  &c.  and  the  Word  in  the  Record  is  (licet)  he  was 
chofen,  which  (it  is  faid)  is  not  an  Allegation  in  Fact  that  he  was  chofen,  but  is  only  an  argu- 
mentative Allegation,  which  is  not  fufficient  for  the  other  Party  to  traverfe,  or  to  take  Iffue  upon, 
and  therefore  it  was  faid  the  Declaration  is  not  good, 

The  fecond  Exception  was*  in  that  the  Plaintiff  faith,  altho'  he  was  chofen  by  the  greater  Exception  2, 
Number  of  Men  then  refiant  within  the  fame  County,  yet  the  Defendant  returned  another,  &c. 
•which  Allegation  (it  was  faid)  is  not  good,  inafmuch  as  he  does  not  fhew  the  Certainty  of  the 
Number,  as  to  fay*  that  he  was  chofen  by  200,  which  was  the  greater  Number,  and  thereupon 
a  certain  Ifiue  might  arife  whether  he  was  elected  by  fo  many  or  not ;  but  as  it  is  alledged  (it  was 
faid)  there  is  no  Certainty  at  all,  for  he  fhews  the  Election  by  a  confufed  Multitude,  the  Num- 
ber of  which,  if  Ifiue  fhould  be  joined,  the  Jurors  ought  to  take  Notice  of,  which  would  be  un- 
reafonable,  and  it  is  more  fit  to  be  fliewn  by  the  Plaintiff  himfelf,  fince  it  lies  in  his  Conuzance. 
For  (it  was  faid)  by  his  affirming  that  he  was  chofen  by  the  greater  Number,  thereby  he  takes 
Conufance  of  the  Number ;  for  he  cannot  take  Notice  of  the  greater  without  taking  Notice  of  the 
Jefs,  for  the  greater  is  in  refpect  of  the  lefs  ;  wherefore  in  that  he  affirms  his  Knowledge  of  the 
greater  Number,  therein  he  affirms  his  Knowledge  of  the  leffer  Number,  and  confequently  of  the 
whole  Number,  and  becaufe  he  has  not  fhewn  the  certain  Number  in  the  Count,  therefore  (it 
was  faid)  the  Count  is  not  good. 

The  third  Exception  was  to  the  Matter.  For  it  was  faid,  that  Wales,  altho'  it  was  a  long  Exception  j. 
Time  under  the  Government  of  the  Kings  of  England,  yet  it  was  not  parcel  of  the  Realm  of  Eng- 
land, nor  were  the  People  of  it  bound  or  ruled  by  the  Laws  of  England,  nor  did  they  come  to 
the  Parliaments  of  England  until  the  Statute  of  27.  H.  8.  by  which  it  was  ordained  that  one 
Knight  for  every  Weljh  County  fhall  come  to  the  Parliament  of  England;  and  the  Election  of 
them  is  appointed  to  be  in  the  fame  Manner,  Form,  and  Order  as  Knights  of  Parliament  are 
elected  in  other  Counties  of  this  Realm  •,  and  that  they  fhall  have  like  Dignity,  Preheminence, 
and  Privilege,  and  fhall  have  fuch  Fees  as  other  Knights  of  Parliament  have  and  are  allowed, 
and  the  Fees  of  the  Knights  to  be  levied  of  the  Commons  of  the  County  where  they  are  elected. 
But  the  Statute  does  not  make  Mention  of  the  Return  of  the  Sheriff,  nor  of  the  Penalty  againfb 
the  Sheriff  for  a  falfe  Return,  but  this  (it  was  faid)  remains  as  it  was  before  the  Statute  of  23.  H. 
#.  in  which  Cafe  the  Penalty  of  the  Statute  of  23.  H.  6.  does  not  extend  to  Officers  of  Wales,  be- 
caufe Wales  was  not  then  parcel  of  the  Realm,  as  it  is  faid  before.  And  for  this  Caufe  (it  was  faid) 
the  Action  of  Debt  for  the  100  /.  is  not  maintainable  againft  the  Defendant.  And  thefe  Matters 
were  argued  at  the  Bar  firft  by  Gatxdy  and  after  by  Dalfon  Serjeants  being  of  Counfel  with  the  De- 
fendant :  And  on  the  other  Side  firft  by  Dyer,  and  afterwards  by  Cat  line  t  Serjeants.  But  I  have 
omitted  their  Arguments,  becaufe  I  did  not  hear  the  whole  of  them.  And  now  on  Saturday  the 
22  Day  of  June,  in  this  prefent  Trinity  Term,  it  was  argued  by  all  the  Juftices,  as  follows. 

Stamford  puilh  Juftice.     It  feems  to  me  that  the  Plaintiff  fhall  be  barred.     As  to  the  firft  Ex-  Stafford  j. 
ception,  it  appears  to  me  that  the  Allegation  of  the  Election,  which  comes  under  this  Word  (*  licet)  *  See  the  con- 
is  not  well  nor  effectually  alledged.     f  For  there  is  a  Ground  in  Law,  that  in  Declarations  cer- Shf  word 


I  i  taintv l,cet  is  a  direft 

'  affirmative, 
Velv.  ai.  Cro-  E.  75.  Hardr.  3.  48.  N.  Bendl. 297,  Comyns  633.  Heath's  Max.  164.  165.     f  See  Ante  84.  (e)  and  the  Books  there  cited, 
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tainty  ought  to  be  alledged  by  apt  Words  of  Affirmation,  and  if  it  is  not,  the  Declaration  is  not 
o-ood.     And  therefore  it  a  Man  v/ill   bring  an  Action  ot  Debt  upon  an  Obligation,  and  declare 
in  this  Form,  viz.  it  appears  by  the   Obligation  that  the  Defendant  flood  bound  to  the  Plaintiff 
in  20/.  which  he  has  not  paid  the  Plaintiff,  this  Declaration  is  not  good,  becaufe  it  is  not  alledg- 
ed by  Matter  in  Fact  that  he  was  bound  to  him  in  the  20  /.  but  the  Bond  is  alledged  by  way  of 
Recital  only.     And  in  1.1.  H.  6.  a  Man  brought  an  Action  of  Debt  againft  a  Goaler  who  had  let 
one  at  laro-e  that  was  in  Execution  in  his  Cuftody  for  the  Sum  in  Demand,  and  declared  that  he 
had  let  him  at  laro-e,  by  which  Means  the  Plaintiff  exclufus  fuit  de  debito ftuo,  and  this  Declaration 
was  held  not  good,  becaufe  he  did  not  fay  exprefly  that  he  was  not  (atisfkd  when  he  let  him  go 
at  laro-e,  for  that  was  the  Reafon  why  he  mould  not  maintain  the  Action  againft  the  Goaler, 
which*  he  did  not  alledge  but  by  Implication,  and   by  Implication  it  was  alledged,  for  if  the 
Goaler  let  him  °-o  at  large,  by  which  the  Plaintiff  was  barred  of  his  Debt  againft  the  Frifoncr, 
thereby  it  is  implied  that  his  Debt  was  then  unpaid  ;  but  the  Count  was  holden  not  good,  becaufe 
a  m.  38.  h.  6.  it  was  not  affirmed  precifely  as  it  is  faid  before.     a  And  in  38.  H.  6.  where  in  an  Action  of 
iiv  \4'  Bro'    £*eDt  the  Plaintiff  counted  that  the  Defendant  retained  him  in  his  Service  by  the  Space  of  eight 
66^     '   r°'  '  Years  to  ferve  him  in  all  Occupations,  paying  him  20  s.  yearly,  and  counted  further  that  he  fer- 
ved  him  for  the  Time,  and  fo  an  Action  accrued  for  8  /.  being  in  Arrear  for  his  Salary  •,  and  the 
Defendant  wao-ed  his  Law,  and  notwithftanding  that  he  fhould  not  have  had  his  Law  if  he  had 
retained  him  in  Hufbandry,  and  notwithftanding  that  the  Service  of  Hufbandry  is  contained  in, 
thefe  Words  (all  Occupations),  yet  it  is  there  adjudged  that  the  Defendant  fhould  be  received  to 
his  Law,  becaufe  it   was  not   fully  expreffed,  but  implicatively  only,  that  he  was  retained  in 
Plufbandry,  which  Implication  is  not  fufficient.     And  fo  in  Counts  if  the  effectual  Point  of  them 
is  not  fully  alledged  by  Words  in  the  affirmative,  they  are  not  good,  altho'  it  is  contained  by 
way  of  Recital  or  Implication.     Then  it  is  to  be  feen  how  the  Plaintiff  has  here  alledged  that  he 
was  chofen  a  Knight  to  come  to  Parliament.     And  it  feems  to  me  that  he  has  not  alledged  it  by 
a  full  Affirmation;  and  thereupon  the  Meaning  of  this  Word  (licet)  ought  to  be  weighed  and  dii- 
cuffed.     And  in  order  to  underfland  it  truly,  being  a  Latin  Word,  we  ought  to  follow  die  Steps 
of  our  Predeceffors  Judges  of  the  Law,  who  when  they   were  in  Doubt  about  the   Meaning  of 
any  Latin  Words  enquired   how  thofe  that  were  fkilled   in   the  Study  thereof  took  them,  and 
&  M.9  h.  6.    purfued  their  Conftruction.     b  As  in  9.  H.  6.  where  the  Defendant  in  Replevin  avowed  for  Da- 
35.  ii.s.  Fitz.  mage  fea[ant  in  Land  let  to  him  by  an  Abbot  and  Convent,  and  the  Plaintiff  made  Title  to  Com- 


2.R0I.  Abr.'     moti  in  the  Land  by  Grant ;  the  Defendant  pleaded  in  Bar  a  Deed  indented,  wherein  it  was  con- 
403.L.  pi.a.    tajnecj  that;  tne  Father  of  the  Plaintiff,  by  whom  he  claims  Common,  renunciavit  toti  Commune, 
a u am  habere  confuevit  averiorum  fuorum  cum  averiis  of  the  Tenant  of  the  Land,  and  Exception  was 
taken  to  the  Deed,  becaufe  the  Words  had  no  Meaning,  et  non  allocatur,  for  that  this  Word  and 
Verb  renunciavit  requires  a  dative  Cafe,  and  not  an  Accufative  after  it,  wherefore  it  is  there  held 
that  it  had  a  fufficient  Meaning.     And  fo  it  appears  there  that  they  purfued  the  Senfe  of  the 
c  t.  7.  h.  6.^  Qrammar  jn  the  Conftruction  of  the  faid  Word,  being  a  Latin  Word.     c  So  in  7.  H.  6.  where  an 
nLr  i7?£r'uZ' Indictment  was  found  for  a  Trefpafs  done  die  Jovis  proximo  poft  diem  Pentecojies,  and  there  Error  was 
s9  -,0UHiwk     fuid  for  the  Incertainty  of  the  Day,  becaufe  dies  Pentecojies  is  every  Day  of  the  Week,  and  the 
v.c'-i-^.S~i%-Penlecofi  is  thus  defined,  viz.  Pentecosle,  dicitur  a penia,  (quod  eft  quinque),  et  cofte,  (quod  eft  de- 
tkat Tofot^is^/S  et  hoc  eft  qainquies  decern  dies  poft  Pafcha,  and  that  is,  dies  Dominicus.     And  therefore  we 
good.  may  fee  that  our  Predeceffors  have  enquired  and  followed  the  Senfe  of  the  Latinifts  in  Latin 

i  u.  11.  h.  6.  Words.     *  And  fo  in  1 1.  H.  6.  in  Forgery  of  falfe  Deeds  the  Writ  was,  quod  falfa  confpiraticne 
h.J  \±'iL*i.hahita  imaginavit,  &c.  and  Exception  was  taken  to  the  Writ,  becaufe  there  is  no  fuch  Latin 
Fitz.' Amend-  '  Word  :  for  it  is  not  imagino,  -as,  but  it  is  imaginor,  -arts,  and  therefore  the  Writ  fhould  be  ima- 
ment  i4.  Bio.  ^mfm  y^  .  ancj  ^g  forafmuch  as  by  the  Grammar  the  Latin  was  not  good,  the  Writ  was 
u        holden  bad,  and  therefore  it  was  amended.     c  So  in  9.  H.  7.  it  appears  that  one  was  bound  in  an 
16  Pi9'sl'7     Obligation  upon  this  Condition,  that  if  he  paid  5  /.  of  fine  Gold,  that  then,  &c.  and  the  Obli- 
gation was  puri  ami,  and  there  the  Judges  were  in  Doubt  what  was  Latin  for  fine  Gold,  and  (as 
it  appears  by  the  Book)  the  Matters  of  Grammir  were  put  to  give  their  Opinion  what  was  Latin 
for  fine-,  and  they  could  not  tell.    So  that  our  Predeceffors  have  always  confulted  about  the  Mean- 
ing of  Latin  Words  with  Grammarians  and  others  that  beft  underfland  them,  and  fuch  Senfe 
as  the  Grammar  warrants  and  allows  they  have  admitted ;  wherefore  I  apprehend  that  the  Gram- 
mar is  the  moft  proper  Judge  of  the  Meaning  of  this  Word  (licet),  being  a  Latin  Word.     And  as 
I  take  it,  licet  by  the  Rules  of  Grammar  is  a  Conjunction  adverfative,  and  it  is  rarely  ufed  but 
where  there  are  two  Matters  alledged   together,  and  neither  of  them  is  a  perfect  Sentence  by  it- 
felf  without  the  other  :  and  the  firft  Matter  comes  under  the  WTord  (licet),  and  the  la  ft  under  this 
Word  {tamen),  for  the  tamen  is  the  Relative,  and  the  licet  is  its  Antecedent ;  and  the  licet  is  fel- 
dom  put  in  the  firft  Part,  but  where  the  tamen  M  in  the  laft  Part,  for  it  is  fubfequent  to  the  licet. 
And  the  Caufe  why  it  is  called  a  Conjunction  adverfative  is,  becaufe  that  which   is  contained  in 
the  fn  ft   Part  is  contrary  to  that  which  is  contained  in  the  fecond  Part,  or  in  other  Words,  that 
which  comes  under   the  licet  is  contrary  to  that  which  comes  under  the  tamen,  and  therefore  it  is 
called  adverfative,  quid  quod  contrariatur,  adverfatur.      And  that  which   is  precifely  affirmed  is  the 
\A\  Part,  viz.  that  which  comes  under  the  tamen,    for  that   is  the  Allegation   in  Fact.  _   And  the 
firft  Part  is  not  a  precife  Affirmation  in  Fact,  but  is  an  Affirmation  contained  by  Implication  un- 
der 
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dcr  the  licet,  and  is  alfo  an  Affirmation  in  Anfwer  to  the  Adverfative,  that  is,  the  tamen,  which 
has  after  it  the  Negation,  viz.  that  he  did  not  return  the  Plaintiff,  &'c.  which  Affirmations  are 
only  argumentative  Affirmations,  and  therefore  the  Defendant  may  not  traverfe  it.  And  for  an- 
other Caufe  alfo  he  may  not  traverfe  it,  for  if  he  mould  traverfe  it,  then  would  he  traverfe  an  im- 
perfect Sentence  ;  for,  as  I  have  faid,  altho'  that  which  comes  under  the  licet  is  one  Matter,  and 
that  which  comes  under  the  tamen,  another  Matter,  yet  neither  of  them  by  themfeives  is  a  per- 
fect Sentence,  but  both  of  them  make  the  Sentence,  and  it  is  not  compleat  until  both  the  Parts 
are  put,  and  if  he  fhould  traverfe  the  firft  Part,  then  fhould  he  traverfe  half  the  Sentence,  and 
join  iffue  upon  it,  which  would  be  inconvenient.  *  But  if  it  was  the  ufual  Form  to  alledge  it  by*  Hardr.  zi 
iicet,  then  I  would  hold  with  it.  As  in  Debt  upon  Obligations  the  Form  is  to  recite  the  fame 
by  this  Word  (cum)  viz.  Cum  Johannes  Stile  per  fcriptum  fuum  &c.  concejjit  fe  teneri,  &c.  as  may 
be  feen  by  all  the  Records  of  Debt  remaining  in  this  Court,  and  therefore  the  Recital  of  it  by 
cum  is  there  good.  a  And  fo  the  Book  is  in  Forger  of  falfe  Deeds  brought  againft  one  only,  theaM.  i.i.H.g. 
Writ  was  quod  falfa  confpiratione  habita,  &c.  and  Judgment  was  demanded  of  the  Writ,  becaufe*-  p1-  s-  Firz° ' 
he  could  not  conspire  with  himfelf,  but  for  that  the  Writ  was  according  to  the  Statute,  (which  ^serdefa'ts 
faith,  if  any  conf  ire  to  make  any  falfe  Deed),  and  according  to  the  ufual  Form,  the  Writ  was  holden 
good.  Wherefore  we  ought  to  keep  to  the  ufual  Form.  But  in  this  Cafe  it  is  not  the  ufual 
Form  to  alledge  the  Election  under  the  Word  (licet)  as  you  may  fee  in  the  Book  of  Entries.  And 
then  fince  he  was  not  tied  down  to  any  ufual  Form,  but  was  at  Liberty  to  take  fuch  Words  as 
were  proper  for  the  Matter,  and  he  has  not  done  fo,  we  ought  not  to  hold  with  the  Words  more 
than  they  will  warrant.  And  they  will  not  prove  an  Election  in  Fact,  as  I  have  faid  before. 
Therefore  it  feems  to  me  that  the  Election  is  not  precifely  alledged  fo  as  it  may  be  traverfed, 
and  alfo  it  cannot  be  traverfed,  becaufe  it  is  but  half  a  Sentence.  For  which  Reafons  the  Decla- 
ration is  not  good. 

As  to  the  fecond  Point,  it  feems  to  me  that  he  fhall  not  be  compelled  to  fhew  the  certain  b  Num-  b  s.  p.  Davis 
ber  of  the  Electors.     c  For  fince  he  cannot  be  intended  to  have  certain  Knowledge  thereof,  he8-3-  Godb- 
fhall  not  therefore  be  compelled  to  fhew  the  Certainty.     And  perhaps  he  was  elected  by  Voices,  9?  1'.  FiJh?^ 
or  by  holding  up  of  Hands,  and  not  by  the  Number  of  Perfons  in  certain,  in  which  Cafe  it  i.s2-Finch  48. 
eafy  to  determine  who  hath  the  Majority  of  Voices  or  Hands  by  hearing  or  feeing,  and  yet  very  Jfi".'^!  BaT.' 
difficult  to  know  the  certain   Number  or  the  Names  of  them.     And  by  the  Indenture  he  could Abr>  9°- 
not  know  the  Number,  for  the  Sheriff  made  no  Indenture  between  him  and   the  Electors  of  thec  *«»&. 
Plaintiff,  but  he  made  the  Indenture  between  him   and  the  Electors  of  the  faid  William   Lewis.  \  K  4!' 
And  fo  the  Plaintiff  could  not  have  Knowledge  of  the  Number  of  the  Electors  by  the  Indenture,  death's  Maxi 
nor  by  any  other  Means,  according  to  common  Intendment,  and  fince  he   may  not  be  intended  S3.'  S$4wfj 
to  have  Knowledge  of  the  Certainty,  he  fhall  not  be  compelled  to  fhew  it.     d  As  in  Debt  againft d 
an  Executor,  if  he  fays  that  he  never  was  Executor,  nor  ever  adminiflred  as  Executor,  the  Plaintiff  IQ.b  vl'z^kt' 
fhall 
becauf 

has  adminiflred,  whereunto  he  is  not  privy.     And  fo  it  is  in  Things  that  are  of  an  infinite  Num  ^gw/."^. 
ber,  e  as  if  a  Man  is  bound  to  difcharge  the  Sheriff  of  all  Things  touching  his  Office,  he  ffiailv.'T^lS"87' 
fay  generally  that  he  has  difcharged  him,  without  fhewing  the  Things  in  particular,  becaufe  tjhey1*6,  *5r-P,;z4- 
are  of  fuch  an  infinite  Number  that  he  cannot  be  intended  to  remember  or  know  the  Certainty6  M-  s-  E<W. 
of  them.     And  lb  it  is  held   in  one  Book,  that  if  a   Man  is  bound  to  fheer  annually  the  Sheep Bafs" '!&.' 
of  the  Obligee  going  in   fuch  a  Pafture,  he  fhall  fay  that  he  has   (horn   them  annually,  without Comli"on '4v 
mentioning  the  Number,  for  perhaps  fome  Years  there  are  more,  and  fome  lefs,  and  fo  he  can  4.  2'.  b.'per^' 
not  be  intended  to  remember  the  certain  Number  annually.     So  here  the  Plaintiff  could  not  come Da"by- 
at  the  Knowledge  of  the  Number  of  the  Electors,  for  which  Reafon  he  fhall  fay  generally  that  he 
was  elected  by  the  greater  Number,  and  therefore  the  Count  is  good  enough  notwithstanding  this 
Exception. 

And  as  to  the  principal  Matter,  it  feems  to  me  that  the  Sheriff,  who  is  now  Defendant,  is  not 
within  the  Penalty  of  the  Statute  of  23.  H.   6.     f  For  it  is  to  be  obferved,  that  Wales  was  not^f1'  Freem° 
parcel  of  the  Realm  of  England  until  the  Statute  of  27.  H.  8.  was  made,  by  which  Statute  it  is 
united  and  annexed  to  the  Realm  of  England,  and  made  parcel  of  it.     And  altho'  by  that  Statute 
it  is  made  parcel  of  this  Realm,  yet  (if  the  Statute  had  ftop'd  there)  it  does  not  follow  that  Knights 
or  Burgeffes  fhould  by  virtue  thereof  come  out  of  Wales  to  Parliament ;  for  the  County  of  Chefter 
was  always  parcel  of  the  Realm  of  England,  and  yet  by  the  Common  Law  s  Burgeffes  or  Knights  s  But  now  by 
mould  not  tome  from  thence  to  Parliament,  nor  fhould  the  Laws  made  concerning  the  Election the  |-atu.tef/f g 
or  Return  of  Knights  to  Parliament  take  Effect  there  by  the  Common  Law.     So  in  our  Cafe,  <■«.?•  13.  Knights 
altho'  the  Statute  makes  Wales  parcel  of  this  Realm,  if  it  had  not  gone  further  it   would  not^eBsuerscffes 
have  followed  thereby  that  Burgefles  or  Knights  fhould  come  from  thence  to  Parliament,  nor  Parliament  for 
that  the  Laws  made  before  Time  touching  Burgeffes  or  Knights  of  Parliament  fhould  extend  to  tltinelTaeffc' 
them  of  Wales.     And  therefore  the  Makers  of  the  Statute  perceiving  this  ordained  further,  that 
one  Knight  fhould  be  chofen  for  every  County  of  Wales,  and  appointed  the  Manner  of  Election 
of  fuch  Knighr,  and  his  Dignity,  Preheminence,  and  Privilege,  and  that  his  Fees  fhould   be 
levied  and  collected  as  they  are  in  this  Realm  of  England,  but  the  Statute  fays  nothing  of  the 
Return  of  the  Sheriff,  nor  of  any  Penalty  concerning  the  fame.     And  the  Election  is  one  Thino-; 
and  the  Return  and  Penalty  another  Thing.     And  the  Statute  of  23.  H.  6.  makes   them  feveral, 
wherefore  fince  they  are  feveral,  and  the  Statute  of  27.  H,  8.  docs  not  fpeak  of  the  Return  nor  of 
4  any 


I  fay  that  he  adminiflred  at  fuch  a  Place,  and  he  needs  not  fhew  what  Things  he  adminiflred, gC;uors  *»•  Bro- 
l-jfe  he  cannot  have  Knowledge  of  the  Things,  nor  of  the  Number  of  them  which  the  other  a^lKeS" 


124  Trinity  Term  1.&2.  Philip  and  Mary,  in  C. 


any  Penalty  thereupon,  then  (as  I  apprehend)  it  Hands  as   it  was  before  the  Statute  of  27.  77.  8 
for  the  Words  of  the  Statute  which  concern  only  the  Election,  Dignity,  and  the  Fees  of  Knights 
of  Wales  for  the  Parliament  (hall  not  be  extended  further.     For  it  is  a  new  Ordinance  touching 
certain  Points,  beyond  which  the  Words  fhall  not  extend,  and  efpecially  to  the  Pain  or  Punifh- 
»p.  si.  H.  7,    ment  of  others.     aAs  the  Statute  which  inflicts  a  Penalty   malefaStoribus  in  parcis  fhalj  not    ex- 
AftionLf'efta-Kn^  malefacloribus  in  foreftis.     b  And  the  Statute  which  makes  it  penal  for  the  Sheriff  to  leafe 
tute  16.  Padia-  out  his  County  fhall  not  extend  to  him  if  he  leafes  but  a  Hundred  parcel  of  his  County.     In 
£!?inft?iS9.     Ji^e  Manner  the  Statute  of  8.  H.  6.  which  upon  a  forcible   Entry  gives  treble  Damages  to  the 
4.  Bac.  Abr.    Party  that  fues  an  Affize,  or  Action  of  Trefpafs,  fhall  not  be  extended  to  give  treble  Damages 
^Hawk.V.  c.in  a  Writ  of  Entry  in  nature  of  an  Affize.     And  fo  penal  Laws  fhall  not  be  extended  beyond 
96. §38.         the  Words.     Thus  in  the  Cafe  here  the  Statute  of  27.  H.   8.  concerning  the  Election,  Dignity, 
b  s.  p.  ^batea  and  F'ees  of  the  Knights  of  Wales,  fhall  not  extend  to  a  falfe  Return  after  the  Election,  for  that 
U'  V'c'm  it' is  anotner  Thing,  and  not  mentioned  in  the  Statute.    For  when  the  Statute  of  7.'  H.  4.  was  made 
h.Viz'  13    'which  limits  the  Order  of  the  Election  of  Knights  to  Parliament,  yet  it  did  not  extend  to  the  falfe 
c°ntra  Browni  RetLlrn  °f  tne  Sheriff,  until  the  Statute  of  11.  H.  4.  was  made.     And  then  what  Reafon  is  there 
"?*'  Accord,  'that  the  Statute  of  27.  H.  8.  which  limits  the  Order  of  Election  of  Knights  to  Parliament,  mould 
^nte87'^     te  extended  to  a  falfe  Return,  any  more,  than  the  Statute  of  7.  H.  4.  ?    none  certainly,  for  the 
Cont  Cafes  are  alike.     But  it  may  be  objected  againft  me,  that  now  fince  Wales  is  annexed  and  united 

to  England,  and  become  Part  of  it,  the  Statutes  which  have  been  made  for  England  fhall  extend 
to  Wales,  being  now  a  Member  of  it ;  fo  that  the  Statute  of  8.  H.  6.  which  fays,  that  the  Elec- 
tors of  Knights  for  the  Parliament  fhall  difpend  40  s.  a  Year,  and  that  every  Sheriff  of  England  fhall 
kcve  Power  to  examine  upon  the  Evangelifis  every  Eleclor  how  much  Land  he  may  difpend  by  the  Year, 
fhall  now  extend  to  the  Sheriffs  of  Walts,  becaufe  Wales  is  Part  of  England,  and  fo  the  Sheriffs  of 
Wales  are  included  in  the  Name  of  the  Sheriffs  ok  England.     Sir,  as  to  this  I  anfwer,  that  altho' 
England  is  now  enlarged,  yet  the  Statutes  don't  extend  beyond  that  which  was  England  at  the 
e  p.  7.  h.  6.32.  Time  fuch  Statute  was  made.     c  As  in  7.  H,  6.  it  is  faid,  that  London  was  ancient  Demefn,  and 
33.  Bro.Cuftum  jiac}  a  privilege  that  every  Villain  who  tarried  there  a  Year  and  a  Day  mould  be  privileged,  fo  that 
the  Lord  might  not  feize  him  afterwards  :  And  there  it  is  faid,  that  London  was  enlarged  fur- 
ther than  it  was  in  ancient  Time,  and  became  more  extenfive  than  it  was  when  it  was  firft  ancient 
Demefn,  and  it  appears  there  that  the  ancient  Privilege  aforefaid  fhould  not  extend  to  the  new 
Enlargement.     So  here,  the  ancient  Statutes  of  England  fhall  not  extend  to  the  Land  newly  ad- 
ded to  England.     And  the  Claufe  of  27.  H.  8.  recited  in  the  Pleading,  viz.  every  Perfon  or  Per- 
fons  born  in  the  Country  or  Dominion  of  Wales  fhall  have  and  inherit  all  and  every  Laws  within  this 
Realm,  and  other  the  King's  Dominions,  as  other  the  King's  Subjetls  naturally  born  within  the  fame  have 
and  inherit,  fhall  not  aid  the  Plaintiff,  nor  make  for  him.     For  the  Claufe  faith,  (fhall  inherit  all 
Laws)  and  does  not  fhew  any  Law  in  particular,  and  therefore  it  refts  in  the  Conftruction  of  the 
Law,  what  Laws  the  Words  will  enable  them  to  have  and  inherit.     And  it  feems  to  me  that  the 
Laws  which  this  Claufe  enables  them  to  have  and  inherit  are  fuch  as  were  in  being  before  the 
Statute  of  27.  H.  8.  and  not  thofe  which  were  made  by  that  Statute.     For  fince  the  Stature  makes 
them  as  it  were  Purchafers  of  thofe  Laws,  it  behoveth  that  the  Laws,  whereof  they  were  Pur- 
chafers,  be  in  being  at  the  Time.     So  that  the  faid  Claufe  has  Relation  to  fuch  Laws  as  were  in 
being  before  the  Statute,  and  not  to  fuch  as  were  made  by  the  Statute.     For  thofe  which  were 
made  by  the  Statute  were  not  Laws  at  the  Time  of  making  the  Statute,  but  they  were  Laws 
after  the  Statute,  made  by  the  Statute.     And  then  forafmuch  as  this  Claufe  reaches  only  to  Laws 
in  being  before  the  Statute,  it  cannot  be  of  any  Service  to  the  Plaintiff  here,  for  before  the  Sta- 
tute there  was  not  any  Law  in  England  that  Knights  fhould  come  from  Wales  to  the  Parliament 
of  England;  but  that  is  ordained  by  the  Statute  of  27.  H.  8.  as  is  fhewn  before,  for  which  Rea- 
fon the  faid  Claufe  will  not  extend  to  charge  the  Sheriff  of  a  Wel/h  County  with  a  Penalty.     But 
.  y*x  there  is  a  Cafe  where  it  is  taken,  that  the  general  Words  of  a  Statute  fhall  extend  to  another 
Thing  made  at  the  fame  Parliament :  As  the  Statute  of  Wefiminfter  1.  cap.  12.  ordains,  that  in 
an  Appeal  of  Homicide  and  other  Felonies,  if  the  Defendant  be  acquitted,  it  fhall  be  inquired  who  were 
the  Abettors,  if  the  Plaintiff  be  not  fufficient ;  before  which  Statute  Rape  was  not  Felony,  but  is  made 
Fi^'corone"  *'  Felony  by  the  fame  Statute  of  Wefiminfter  2.  cap.   34.  d  and  yet  if  the  Defendant  in  an  Appeal 
38iZ.'HOT2°2n.eEd.of  Rape  be  acquitted,  the  Abettors  fhall  be  inquired  of  if  the  Plaintiff  is  not  fufficient  to  render 
3.  Fitz.  ibid     Damages ;  which  is  fomewhat  ftrange,  for  when  the  Statute  faith  procure  falfe  Appeals  to  be  made  of 
p.c.  ic9.aw  "  Homicides  and  other  Felonies,  &c.  it  feems  to  be  intended  of  Felonies  before  made,  and  not  of  Fe- 
^I41,  lonies  made  by  the  fame  Statute;  however  it  is  taken  as  I  have  faid  before.     But  I  have  not  feen 

the  like  Conftruction  of  Words  in  any  other  Cafe,  and  efpecially  where  it  is  penal.     Wherefore 
it  feems  to  me,  that  for  the  Caufes  before  fhewn  the  Plaintiff  fhall  be  barred. 

Saunders  Juftice.  I  am  of  a  contrary  Opinion.  And  firft  I  grant  that  if  Matters  arife 
in  our  Law  which  concern  other  Sciences  or  Faculties,  we  commonly  apply  for  the  Aid  of 
that  Science  or  Faculty  which  it  concerns.  Which  is  an  honourable  and  commendable  Thing 
in  our  Law.  For  thereby  it  appears  that  we  don't  defpife  all  other  Sciences  but  our  own,  but  we 
e  m.  7.  h.6.    approve  of  them  and  encourage  them  as  Things  worthy  of  Commendation.     c  And  therefore  in  7. 


ir.  a. 


Bro.  For-//.  6,  jn  a  Cafe  that  came  before  the  Judges, 'which  was  determinable  in  our  Law,  and  alfo  touched  up 
riage'g. e    "'  on  the  Civil  Law,  they  were  well  content  to  hear  Huh,  who  was  a  Batchelor  of  both  Laws,  argue  and 

difcourfe 
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difcourfe  upon  Logic,  and  upon  the  Difference  between  compttlfione  pracifa  et  caufatha,  as  Men  that 
were  not  above  being  inftrudted  and  made  wifer  by  him.  a  And  in  an  Appeal  ofMaihem  the*  m.  «..h..£. 
Judges  of  our  Law  have  ufed  to  be  informed  by  Surjeons  whether  it  be  a  Maihem  or  not,  becaufe^'j^T^j 
their  Knowledge  and  Skill  can  belt  difcern  it.  b  And  in  a  Cafe  where  Excommengement  was  pleaded  57.'  Peremptory 
againft  one,  and  the  Party  faid  that  he  ought  not  to  be  difabled  thereby,  becaufe  there  was  an  *%**  c«om 
Appeal  pending  thereof,  there  the  Judges  enquired  of  them  that  were  well  verfed  in  the  Canon  2C9-  Bro.  Trial 


-•,- 


Law  touching  the  Force  thereof.     c  And  fo  they  did   in  Cafes  which  concern  Grammar,  as  ap-Iir!  5*8.  p°i, 
pears  in  the  faid  Cafe  in  9.  H.  7.  as  is  faid  before.     And  forafmuch  a  licet  is  a  Latin  Word,  and  Ra(j- Entr  4«- 
the  Senfe  of  it  is  to  be  tried  by  the  Grammar,  I  admit  that  we  ought  to  enquire  of  the  Grammar  2.  Hawk.  p.  c. 
for  the  meaning  of  it,  and  purfue  the  fame.     And,  Sir,  by  the  Grammar  it  is  taken  to  be  a  Con  {f0,Tv.inj'  £brj 
junction  adverfative,  as  hath  been  faid,  but  it  is  not  always  fo.     For  it  is  alfo  an  Adverb  affirma-^.  " 
tive,  and  put  antecedently,  and  it  has  its  Relatives  lamen  et  attamen.     And  where  it  and  its  Rela-  b  p.  20.  h.  6. 
lives  are  put,  there  are  two  Matters,  as  hath  been  faid,  the  one  coming  under  the  licet,  and  the^-P1-  n.  Fitz, 
other  under  the  tamen.     And  altho'  there  is  no  perfect  Sentence  until  both  the  Matters  are  put,™™™™™^. 
yet  when  they  are  both  put,  there  are  two  full  Sentences,  both  of  which  are  Affirmatives,  and 
precife  Allegations.     For  the  Election  here  under  the  licet  is  precifely  affirmed,  whereof  the  one  16.  Pi!'$.  Ante 
or  the  other  may  well  be  traverfed,  for  all  that  comes  under  the  Adverb  affirmative  (as  licet  is  put1*2- 
by  way  of  an  Adverb  affirmative)  is  an  Affirmation  ;  and  it  may  be  here  well  tranflated  into  Eng- 
lifh,  viz.  that  he  was  elected,  and  that  the  Defendant  did  not  return  him.     And  therefore  by  the 
Rule  of  the  Grammar  the  Senfe  of  licet  is  a  full  Affirmation,  as  I  have  faid.     And  fo  it  is  ufed 
by  all  the  good  Writers  in  the  Latin  Tongue.     d  And  therefore  Polidore  Virgil,  who  wrote  thedPo];a<  virg 
Hiftory  of  this  Kingdom^  making  mention  of  the  Wars  of  Edward  the  third  againft  the  French,^-  jg  fo.  3-d, 
and  fpeaking  of  Robert  de  Arlois  faith  of  him,  that  he  finds  amongfl  the  Englt/h  Chronicles,  that 
he  rufhed  upon  the  French  with  great  Violence,  and  at  laft  put  them  to  Flight,  and  made  great  • 
Slaughter  of  them,  licet  benefido  noftis  Francis  fugiendi  fpatiuni  datum  fuijfet,  by  which  Words  he 
affirms  precifely  that  the  Night  was  come,  for  elfe  it  had  been  to  no  Furpofe  to  have  fpoktn  of 
the  Night.     e  And  Forte/cue  in  his  Book  de  laudibus  legum  Anglia,  fpeaking  to  the  Prince  con- e  Fortcl-cue  de 
cerning  the  Law  of  England  with  Regard  to  the  Iffue  begotten  by  a  Villain  upon  a  free  Woman, kui1ibuslesUI" 
fays,  et  licet  jura  ilia  judicent  eum  ftrvum,  quem  fervus  in  conjugio  ex  libera  procreavit,  non  tamen  per   ^•"p-*1* 
hoc  jura  tlla  rigida  crudeliave  fentiri  poterunt ;  by  which  Sentence  Forte/cue  affirms  precifely  the  Law 
of  England  to  be,  that  fuch  Iflue  is  a  Villain,  as  every  one  who  hears  the  Sentence  will  fay.     f  Sof  ii>Id*  cap.  3t. 
in  another  Place,  where  after  that  Fortefcue  and  the  Prince  had  debated  the  Matter,  whether 
the  Trial  by  12  Men  according  to  the  Law  of  England  be  better  than  the  Trial  by  Witneffes  in 
the  Civil  Law,  the  Prince  faith,  fed  licet  non  infime  (Cancellarie)  nos  delefiet  forma  qua  leges  An- 
glic in  contentionibus  revelant  veritatem,  tamen  an  modus  ille  facra  repUgnet  fcnpttira,  vel  non,  paulu- 
lum  agitamur ;  in  which  Speech  the  Prince  declares  precifely  and  fully  that  he  had  taken  Delight 
in  the  Method  of  Trial  after  the  Laws  of  England  in  Matters  of  Difpute.    But  why  need  we  ai  ledge 
thefe  to  find  out  the  Meaning  of  licet,  fince  our  Cakpine,  that  is,  the  Regifter  is  a  fufficient  Proof 
hereof.     g  For  in  the  Writ  of  Cautione  admittenda,  where  the  Bifhop  refufes  to  take  fufficient  Sure  giWft.  c.6. 
ty  or  Caution  of  him  who  is  taken  by  Writ  of  Excommunicato  capiendo  to  obey  the  Ordinances  0fF-N'B'e3c< 
holy  Church,  the  Words  are  thus,  viz.  licet  idem  A.  vobis  frequenter  cbtulerit  idoneam  cauticnem  de 
parendo  mandatis  Ecclejia  in  forma  juris,  ut  per  hoc  abfolutioms  beneficium  confequi  poffet,  vos  nihilominus 
cautior.em  kujupmodi  ab  eo  admittere  haclenus  recufatis,  &c.  which  Offer  of  Caution  alledged   under 
the  licet  is  precifely  affirmed  there,  for  without   Caution  firft  offered  the  Writ  does  not  lie  :  So 
that  that  is  the  Effect  for  which  the  Writ  is  awarded,  which  Effect  ought  to  be  fully  recited  by  the 
Writ ;  and  fince  it  is  recited   under  the  licet,  it  is  thereby  proved  that  licet  is  a  Word  of  full  Af- 
firmation, which  draws  after  it  Matter  of  Subftance  and  Effect.     h  And  fo  it  appears  in  the  R.egi-h  Regift.  262. 
fier,  that  where  one  holds  four  Oxgangs  of  Land  of  the  King  by  the  Rent  of  13  s.  to  be  paidF-N-a  a34-h- 
to  the  King  by  the  Hands  of  the  Sheriff,  and  thefe  Oxgangs  come  afterwards  to  divers  Hands  by 
Purchafe,  and  the  Sheriff  diftrains  two  or  three  of  th£m  for  the  whole  Rent,  omitting  another 
who  holds  Part  of  it,  there  the  Writ  de  deonerando  pro  rata  portions,  which  lies  for  them  in  fuch 
Cafe,  has  thefe  Words,  viz.  licet  they  who  fue  the  Writ  duas  bovatas  terra  inde  tantumm°do  tene- 
ant,  tu  tamen  praditlos  13  s.  annuos  a  prafatis,  viz.  thofe  that  fue  the  Writ,  wriffo  prafato  T.  qui 
ditlas  duas  bovatas  terra  refiduas  tenet,  exigis,  &c.     '  And  io  v/here  four  Hides  of  Land  are  held*  Regift.  aeg. 
to  repair  a   Bridge,  and   one   purchafes    20  Acres  of  them,  and  it  is  prefen ted  before  Juftices17,  N-  B-255-b* 
affigned   that  he  has  all  the  four  Hides,  the  Writ  de  deonerando  pro   rata  portione,  which  lies  for 
him  in  fuch  Cafe,  has  the  like  Words  as  the  other  Writ  has,  viz.  licet  ipfi  nifi  tantum  viginti  acras 
terra  de  diclis  quatuor  hidis  terra,  et  quidam  alii  totum  rejiduiini  earundem  quatuor  hidarum  teneant,  vos 
tamen  occafcne  prafentationis  praditla  feptem  libras,  ad  quas  dicla  quatuor  hida  terra  pro  reparatione 
■f.cntis  pradicta  apportionata  Junt,  de  eodem,  viz.  him  that  fries  the  Writ,  &c.  omijfis  aliis  ienementis 
pradictis,  levari  nilhnini,  &c.  in  both  which  Writs   the  licet  and  that  which  comes  under  it  is  the 
Ground  and  Caufe  of  the  Writ,   which   may  not  be  faid  to  be  argumentatively  alledged   in  the 
Writ,  but  effectually  and  precifely,  it  being  the  Caufe  for  which  the  Writ  is  awarded.     k  Andk^egift*  '§*• 
the  Words  of  the  Writ  de  Idemptitate  nominu  are,  Ac  jam  ex  parte  J.  de  R.  de  London  Baker  intellexi- 
tnus,  quQdiictipfsnonfitidemJ.deR.quiadfclamde,  &c.  viz.  the  Plaintiff,  utlagatusfuit,  thatj^3^'  is  a 
the  Sheriff  intends  to  trouble  him,  &c.   which  Word  (lice!)  is  there  a  precife  Affirmation  that  hetive,  s-e  Yeiv. 
is  not  the  fame  Pcrfon  who   was  outlawed,  or  elfe  he  mould  not  have  the  Writ.     +  From  al:l  If *nCr?i' E" 75* 
which  Bocks  it  appears,  that  by  the  Rule  of  Grammar,  and  by  the  Ufage  of  thofe  that  are  ac-Hardr.  3.  48. 
qaainted  with  the  Latin  Tongue?  and  by  the  Regifter,  this  Word  (licet)  is  a  Word  of  precife  Affir-  hX mL 
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mation,  and  that  the  Sentence  coming  after  it  as  an  Allegation  in  Fact.     And  fo  it  is  ufed  in  the 
Civil  Law,  for  I  got  the  Queftion  to  be  propofed  to  the  Doctors  of  the  Arches  at  their  Table,  and 
it  was  agreed  by  them  all  to  be  a  full  Affirmation,  and  that  they  frequently  ufe  it  in  the  Civil 
Law  in  fuch  Senfe,  and  that  the    Matter  which    comes  after  the  licet  is  as  fully  and  precifely  al- 
ledged  as  it  could  be  by  any  other  Words.     And  therefore  it  feems  to  me  that  the  Election  of 
the  Plaintiff  under  the  Word  (licet)  is  fufficiently  alledged  in  Fact,  and  may  be  well  enough  tra- 
>m.  *i.  Ed.  4.verfed.     a  And  it  is  not  like  the  Cafe  in  21.  Ed.  4.  where  an  Abbot  was  appointed  Collector  of  a 
tn'^ijo  Pv?n"  Tithe  granted  to  the  King,  and  in  Difcharge  thereof  the  Abbot  pleaded  in  the  Exchequer,  that 
Abr.  tit.  inter  inter  recorda  de  termino  P.  &c,  continetur,  that  King  Richard  2.  had  granted  to  the  Predcceffors  of 
PoftAi43P!  *'    r^e  Abbot,  that  neither  he  nor  his  SucceiTors  mould  be  Collectors  when  any  Tithe  mould  be 
bM,  2i.  Ed.  4.  granted,  &c.  for  that  was  not  well  pleaded  :  b  No  more  is  it,  if  in  a  Precipe  quod  rcdclat  he  fays, 
49.  a.  b.         qU0#  inter  recorda  continetur  that  he  recovered,  for  it  may  be  contained  amongft  the  Records,  and 
yet  not  be  a  Record  :  and  therefore  he  ought  to  fay  precifely  that  the  King  granted  that  he 
fhould  be  difcharged,  or  that  he  recovered,  &c.  and  the  Allegation  by  way  of  Recital  is  not  fuf- 
ficient.     But  in  our  Cafe  it  is  alledged  in  Fact,  for  that  which  comes  after  the  licet  is  a  precife 
Allegation.    So  it  feems  to  me  that  the  Count  is  good  enough  notwithftanding  the  faid  Exception* 
eL.p.Davis48.      As  to  the  fecond  Exception,  it  feems  to  me  c  that  the  Plaintiff  fhall  not  be  forced  to  fhew  the 
t  R°dm  436'  certam  Number  of  the  Electors ;  for  perhaps  he  was  elected  by  Voices  or  Hands,  as  hath  been 
a.'Finch  34!    faid,  in  which  Cafe  he  could  have  no  certain  Knowledge  of  the  Number,  altho'  by  feeing  the 
Hefth^Mtx'    Hands  or  hearing  the  Voices  it  might  be  eafily  told  who  had  the  Majority.     But  if  the  Cafe  was 
164.  4.  Bac.    of  an  Election  of  an  Abbot  or  Bifhop,  there  the  certain  Number  may  be  known  well  enough, 
Abr.  9o.         jpor  tj1£  Monks  wno  chufe  the  Abbot,  or  the  Chapter  that  chufes   the  Bifhop  are  feverally  num- 
bered.    As  in  Parliament  the  Majority  of  Voices  in  the  Upper  Houfe  may  be  eafily  known,  be- 
dSee4.inft.35.caufe  they  are  demanded  feverally,  and  the  d  Clerk  of  the  Houfe  reckons  them  ;  but  in  the  lower 
Houfe  of  Parliament  it  is  otherwife,  for  there  the  Affent  is  tried  by  the  Voices  founding  all  at 
one  Time,  and  therefore  if  the  Affent  there  was  iffuable,  the  Party  fhould  fay  generally  by  the 
greater  Number.     And  fo  it  fhall  be  in  the  Election  of  a  Coroner,  who  is  chofen  by  Voices  or 
«vet  Lib  intr  Hands,  as  is  fhewn  before  :  and  fo  likewife  in  the  Cafe  here.     e  And  for  the  greater  Proof  here- 
149.  b.  Raft,   'of  there  is  a  Cafe  in  the  Book  of  Entries ',  where  Richard  Corbet  fued  an  Action  of  Debt  againft  Sir 
liTvoiiti*'?' Gilbert  Talbot  Knight  for  100  /.  and  declared  that  the  Defendant,  being  Sheriff  of  Salop,  return- 
ed Richard  Ludlow  and  'Thomas  Leigh  ton  Knights  for  the  Parliament  of  King  Henry   the  Seventh 
holden  the  firft  Year  of  his  Reign,  whereas  the  faid  Corbet  was  elected  and  named  to  be  one 
Knight,  and  the  faid  Thomas  Leighton  the  other,  per  major  em  numerum  Gentium  tunc  refidentium  in- 
fra diSIum  comitalum  Salop.,  and  there  it  appears  that  the  Defendant  faid,  quod  idem  Richardus  non 
fuit  eletlus  et  nominatus  per  majorem  numerum  Gentium  &c.  refidentium  infra  ditJum  comitatum  Salop ; 
and  thereupon  Iffue  was  joined.     Which  Iffue  being  accepted,  and  appearing  in  manner  and  form 
aforefaid  proves  that  the  Declaration  here  is  good  notwithftanding  the  fecond  Exception.     And 
fo  it  feems  to  me  that  as  to  this  Point  the  Declaration  is  fufficient. 

As  to  the  Matter  in  Law,  it  feems  that  the  Action  lies  well  for  the  Plaintiff  againft  the  Defen- 
f  See  7.  Co.  ax.  dant  being  a  Welfh  Sheriff.     And  firft  f  the  Dominion  of  Wales  of  ancient  Time  has  belonged  to 
vaua'h"4i4.afe" tne  Crown  of  England,  s  and  Efcuage  was  firft  invented  by  them  and  by  the  Scots,  againft  whom 
the  Kings  of  England  made  War  as  againft  Rebels,  and  not  as  againft  Enemies,    becaufe  they 
ad °v.  EfebZl*  were  fubject  to  England.     h  And  King  Henry  3.  made  Edward  1.  his  eldeft  Son  Prince  of 'Wales,  and 
Poft.  129.        gave  him  the  Dominion  and  Dignity  thereof;  and  the  eldeft  Sons  of  the  Kings  of  England  have 
iibPl6°rfoV!u!ever  fince  been  Princes  or"  Wales.     Which  Act  of  Henry  3.  was  the  firft  Alteration   of  Wales  that 
had  been  made  for  a  long  Time,  for  thereby  Wales,  which  before  was  under  the  Order  and  Go- 
vernment of  the  King  of  England,  became   fubject  to  the  Order  and  Government  of  the  Prince 
of  England.     And  the  faid  King  Edward  the  firft  made  the  Statute  of  Snowden,  by  which  it  ap- 
pears that  he  confidered  and  perufed  all  the  Laws  of  Wales,  and  fome  of  them  he  utterly  repeal- 
ed, fome  he  permitted  to  ftand,  fome  he  corrected,  and  fome  he  made  anew,  and  to  others  he 
made  Additions,  as  he   well  might,  for  thofe  under  whom  the  Government  of  Wales  was  had 
always  Authority  to  make  Laws  among  them,  whether  he  were  Prince  or  King.     Which  Statute 
was  the  fecond  Alteration  of  Wales.     The  third  was  the  Statute  of  27.  H.  8.  which  ordains,  that 
the  Country  or  Dominion  of  Wales  fl2a.ll  from  thenceforth  for  ever  be  and  continue  incorporated,  united, 
and  annexed  to  and  with  this  Realm  of  England  :  and  further  ordains  that  the  People  of  W ales  fhall 
have,  enjoy,  and  inherit  all  andfingular  Rights,  Privileges,  and  Laws  within  this  Realm,  as  other 
the  King's  SubjeEis  naturally  born  within  the  fame  have  and  inherit ;  and  from  thence  it  follows  that 
the  Plaintiff  fhall  take  Benefit  of  the  Statute  of  23.  H.  6.  for  a  Man  born  in  England  fhall  take 
Advantage  of  it.     And  fo  fhall  every  Man  born  in  Wales,  by  the  Words  of  the  Statute,  for  the 
general  Words  thereof  briefly  fpoken  do  make  all  the  Laws  of  England,  as  well  Common  as 
Statute  Laws,  to  take  Place  and  Effect  in  Wales,  and  that  a  Welfhman  fhall  have  like  Benefit  of 
the  Englifh  Laws  in  Things  done  in  Wales',  as  an  Englifhman  fhall  have  in  Things  done  in  England. 
And  by  their  ^uod  ei  deforceat  the  Welfhmen  fhall  take  Advantage  of  all  Actions   real  given  as 
well  by  the  Common  Law  as  by  the  Statutes  of  this  Realm.     And  this  is  by  Reafon  of  the  Words 
of  the  faid  Statute  of  27.  H.  8.  which  Statute  extends  to  enable  the  Plaintiff  to  an  Action  for  the 
Penalty  given  by  the  Statute  of  23.  H.  6.  for  not  returning  him  Knight  of  a  Welfh  County,  al- 
tho' the  fame  Statute  of  23.  H.  6.  did  not  extend  to  Wales  when  it  was  made.     And  whereas  it 
has  been  laft  argued,  that  if  the  Statute  of  27.  H.  8.  had  not  exprefsly  ordained  that  one  Knight 
fhould  be  chofen  for  every  Welfh  County,  the  other  Words  of  the  Statute  would  not  have  ex- 
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tended  to  it,  Sir,  it  is  quite  the  contrary,  for  the  faid  former  Words  (if  the  faid  Iaft  Branch  had 
not  been  made)  had  been  fufficient  to  make  two  Knights  to  be  chofen  for  every  County  of  Wales. 
For  (as  I  have  faid)  they  were  fufficient  to  make  all  Laws  as  well  Statute  as  Common  Laws  to 
take  Effect  in  Wales,  and  if  all  Laws   mould  take  Effect  there,  then  this  Law  concerning-  the 
Election  of  two  Knights  mould   have  taken  EffecT:  there.     And  therefore  as  the  Makers  of  the 
Act  intended  that  there  fhould  be  only  one  Knight  there,  for-  that  Reafon  they   made  the  laid 
Claufe,  which  was  not  fo  neceffary  to  be  made  that  without  it  one  Knight  of  every  Weljh  County 
could  not  come  to  Parliament,  for  the  former  Words  in  the  Statute  were  fufficient  to  do  that,  as 
it  has  been  faid  before,  and  therefore  the  faid  Claufe  is  no  more  than  an  Affirmation  of  the  firft 
Words.     As  it  is  commonly  ufed  to  put  a  Claufe  of  Diftrefs  for  Rent  referved  ;  and  as  the  Sta- 
tute of  Met ton  cap.   2.  which  provides  that  all  Widows  may  from  henceforth  bequeath  the  Corn  of 
their  Land,  as  well  of  their  Dowers,  as  of  their  other  Lands  and  Tenements  &c.  is  but  an  Explanation 
a  of  the  Common  Law.     But  there  was  a  Neceflity  to  lay  a  Reftraint  that  there  fhould  be  only  one  ^fuz.^d*;" 
Knight  for  every  County  •,  fo  that  it  had  been  fufficient  if  the  Statute  had  faid,  Provided  that  there2'6-  2-  Inft-  %t- 
fhall  be  but  one  Knight  for  every  County;  and  to  fuch  Purpofe  only  the  faid  Claufe  ferves,  For^'Abi?ti*! 
thereby  the  Minds  of  the  Makers  of  the  Statute  are  known.     And'  therefore  it  enures  as  a  Re-DevifeJ-  s-  p1- 
ftraint,,  that  there  fhall  come  no  more  than  one  Knight  for  every  County,  as  I  have  faid  before. Laa!  iib™\Tfo. 
And  as  to  that  which  was  laft  faid,  that  a  Statute  made  touching  a  certain  Thing  cannot  extend 96- Fletalib-  2» 
to  another  Thing  in  the  fame  Degree,  and  made  at  the  fame  Parliament  -,  Sir,  b  a  lineal  War-cap' 57P'4' 
ranty  fhall  not  be  a  Bar  to  the  Iffue  in  Tail  without  Affets,  by  Equity  of  the  Statute  of  f  Gloucefter*  h.i4.h.7,i7. 
made  a  long  Time  before.     And  fo  the  Statute  of  Aft  on  Burnel cap.  2.  ordains,  that  if  the  Appraiz-)^"^0^"^ 
ers  of  the  Goods  of  him  that  is  bound  in  a  Statute  Merchant  appraize  them  too  high  in  'Favour  of  the2*-  p1-  a-  a-  Co, 
Debtor,  and  to  the  Damage  of  the  Creditor,  the  Thing  appraized'fhall  be  delivered  to  them  at  the  Price*'  hi.  co°u[t. 
they  put  upon  it,  and  they  fhall  prefently  anfwer  the  Creditor  his  Debt ;  at  which  Time  the  Conu-  374-  t.Dai.  57. 
fees  fhould  not  have  Execution  of  the  Land  of  the  Conufor,  but  that  was  ordained  by  a  Statute^' ^iwni. 
a'terwards,  viz.  Statutum   de  Mercatoribus,  which  ordains,  that  the  Lands  of  the  Conufor  flzall  be3°7-p*lm-*4$- 
delivered  to  the  Merchant  by  reafonable  Extent,  and  does  not  fay  that  if  they  be  extended  too  high,jonCes  its.W* 
they  fhall  be  delivered  to  the  Extenders,  c  yet  it  is  taken  by  Equity  of  the  Statute  of  Afton  Bur-'1-  Freem-  57- 
nel,  notwithftanding  it   is  a  penal  Statute,  that  they  fhall  be  delivered  to  the  Extenders,  if  they/stat?Giouc. 
extend  them  too  high.     Whereupon  I  fay,  that  if  it  is  taken  that  the  Intent  of  thofe  who  madecaP-  3- 
the  Statute  of  Gloucester,  and  of  thofe  that  made  the  Statute  of  Aft  on  Burnel,  was  to  aid   Things  \^lnt^2' 
in  like  Degree,  which  were  not  in  Being  at  that  Time,  but  were  made  feveral  Years  after,  as  Books  there  dt- 
Eftates  Tail  were,  and  as  the  Execution  of  the  Land  to  the  Creditors  was  5  then  a  fortiore  mayed* 
it  may  be  taken  in  our  Cafe,  that  the  Intent  of  the  Makers  of  the  Statute  of  27.  H.  8.  which  or- 
dains that  the  People  of  Wales  fhall  have  and  enjoy  the  Laws  of  England,  was  that  they  fhould 
have  that  Benefit  which  the  Law  of  England  gives  for  the  falfe  Return  of  a  Knight  to  Parlia- 
ment, who  is  ordained  to  be  elected  by  a  Statute  made  not  a  long  Time  after,  but  at  the  fame 
Seffion,  not  by  another  Bill,  but  by  the  fame  Bill  and  Chapter.     And  fo  if  I  fhould  admit  that 
the  general   Words  were  not   fufHcient  to  make  Knights   come  out  of  Wales   to  Parliament., 
but  that  it  was  ordained  by  the  Claufe  after,  yet  it  cannot  be  otherwife  intended  but  that  the  In- 
tent of  the  Makers  of  the  Statute  was,  that  the  Penalty  of  the  Law  before  that  Time  fhould  ex- 
tend to  a  Sheriff  who  makes  a  falfe  Return  upon  the  Election  of  a  Knight  chofen  for  a  Welfh 
County  puifuant  to  the  Ordinance  of  that  Statute.     But,  as  I  faid  before,  the  firft  Words  are 
fufficient  to  caufe  fuch  Knights  to  come  to  Parliament,  and  to  make  the  Penalty  alfo  extend  to  a 
falfe  Return  of  them.     Therefore  it  feems  to  me  that  the  Plaintiff  fhall  recover. 

Brown  Juflice  to  the  fame  Purpofe.     And  he  faid,  in  Things  concerning   Grammar  their  Pre-    Brown]. 
deceffors  had  confulted  with  Grammarians,  and  had  followed  their  Rules,  as  it  appears  in   our 
Books  where   the  Judges  fay,  d  proximo  antecedenti  fiat  relatio,  which  Sentence  they  took  out  of 
Grammar.     And  he  argued  that  licet  was  a  full  Affirmative,  and  that  the  Matter  which  is  con- a7i.9Fk,'ch!27!' 
tained  under  the  licet  is  affirmed  with  greater  Vehemency  than  it  could  be  without  the  licet,  and 2- Finch- 8- 
that  the  licet  encreafes  the  Affirmation.     As  licet  I  gave  him  20  Oaks,  tamen  he  cut  down  100.  iol^V^Max". 
And  licet  I  required  him  not  to  do  the  Thing,  tamen  he  has  done  it.     And  licet  tangat  regem,  iic.2- 
And  he  argued   further,  that#  the  Plaintiff  need  not  fhew  the  certain  Number  of  the  Electors.. 
And  further  he  argued,  that  tlie  general  Words  of  the  Statute  of  27.  H.  8.  enabled  the  Plaintiff  to 
take  Benefit  of  the  Penalty.     And  he  argued  to  the  fame  Effect  with  Saunders. 

Brook  Chief  Juflice.  I  am  of  the  fame  Opinion.  And  as  to  the  firft  Point,  Declarations  ought  E  kC 
to  contain  a  certain  Affirmation  in  the  material  Part.  And  therefore  I  agree,  that  in  the  faid 
Cafe  of  Debt  upon  an  Obligation  if  the  Plaintiff  declare  in  this  Form,  viz.  it  appears  by  the 
Obligation  that  the  Defendant  was  bound,  &c.  the  Count  is  not  good,  becaufe  it  is  not  actual- 
ly alledged  that  he  was  bound,  for  the  faying  that  it  appears  is  but  a  putting  in  Mind  of  a  Thing 
apparent,  for  which  Reafon  the  Count  is  not  good,  becaufe  he  does  not  affirm  that  he  was  bound. 
But  in  our  Cafe  it  feems  to  me  that  the  Matter  coming  after  the  licet  is  fully  and  precifely  af- 
firmed. And  this  Word  (licet)  of  itfelf  without  more  Matter  is  neither  an  Affirmative  nor  a  Nega- 
tive, but  the  Matter  governs  it,  and  it  does  not  govern  the  Matter.  As  licet  he  be,  is  an  Affirmative, 
and  licet  he  be  not  is  a  Negative.  And  fo  it  is  a  Negative  or  an  Affirmative  according  as  the  Mat- 
ter which  comes  after  it  is.  But  neverthelefs  the  Matter  which  follows  the  licet,  whether  the  fame 
be  affirmatively  or  negatively  put,  is  precifely  alledged  to  be  or  not  to  be ;  which  is  the  Point 
we  are  now  to  confider.  And  as  a  precife  Allegation  or  Affirmation  of  a  Thing  to  be  or  not 
to  be,  it  is  ufed  by  Writers.     And  the  Sentence  having  the  licet  and  the  tamen  is  more  eloquent 

than 
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than  two  Tingle  Affirmatives  without  them,  which  is  the  Reafon  that  they  are  fo  much  ufed.  And 
Sir,  our  Law  does  not  neceffarily  require  Things  to  be  alledged  by  one  only  precife  Order  of 
Words  of  Affirmation,  but  there  are  Inftances  where  the  Law  allows  Sentences  to  be  precife  and 
tvideHarfr.  3  affirmative,  which  come  under  other  Words  as  ftrange  as  licet  is,  and  not  unlike  licet,  as  this 
IT'  ciTe!"  Word  (f  cum).  a  And  therefore  it  appears  in  the  Book  of  Entries,  viz,  Quod  cum  the  Defen- 
507!  3?keb.  dant  had  affumed  upon  himfelf  to  carry  the  Tithes  of  the  Plaintiff  to  his  Parfonage,  he  did  not 
a4Raft.  Entr.  i.  carry  them,  &c.  which  Matter  coming  under  the  Word  (cum)  is  there  precifely  alledged  •,  and 
b.  it  may  well  be  traverfed,  for  it  is  the  Subftance  of  the  Declaration.     b  And  there  is  a  Writ  in 

bRegift.  ico.b.the  Regifter  as  follows,-  viz.  Cum  the  Plaintiff  had  Waif  and  Eftrays  within  his  Manor,  the  De- 
fendant took  two  Horfes  being  eftrayed  :  which  Matter  there  following  the  Cum  may  be  traverfed. ' 
And  the  Writ  of  Efcheat  is,  "  tanquam  efchaeta  fua  reverti  debet,  which  Word  {tanquam)  is  there 
a  Word  of  Affirmation  in  fact     And  fo  where  one  is  vouched  as  Heir,  he  fhall  enter  into  the 
Warranty  tanquam  he  that  has  nothing  by  Defcent ;  this  is  there  effectually  alledged  as  a  full 
=.'co.  Litt.  17.  Denial  that  he  has  nothing  by  Defcent."     c  And  fo  the  Formedon  in  Defcender  is,  "  which  to  the 
b.  Hardr.  3.     4{  plaintiff  defcendere  debet  ut  f.lio  et  haredi,  &c"  which  is  an  Affirmation  in  Deed.     And  in  like 
Manner  are  tarn  and  quam  ufed  as  effectual  Affirmations.     And  if  the  Words  cum,  tanquam,  ut,  and 
tarn,  are  Words  of  Effect,  and  traverfable,  having  after  them  Matter  of  Subftance,  what  Reafon 
f  n^ff'"' ' • a  *s  ^iere  w^  l*cei  d  fhcmhd  not  be  judged  as  full  an  Affirmation  here,  and  that  the  Matter  after 
seN.  B^ndiT'it  is  as  precifely  alledged  as  after  the  faid  other  Words  ?  none  certainly,  but  we  may  adjudge  ic 
337.  Yeiv.  izi.fo  we]j  enough,  and  the  Nature  and  Ufe  of  the  Word  will  warrant  it.     And  to  quit  Examples 
Hp°dr.'37  48.    of  Words  of  the  like  Nature,  I  fhall  prove  it  by  the  Word  itfelf.     And  there  is  a  Writ  in  the 
H°erth"sMax'    Regifter  as  follows,  '*  licet  the  Defendant  affumed  upon  himfelf  to  eure  the  Plaintiff  of  his  Dif- 
164,  i$5.        order,  yet  he  has  not  cured  him,"  &c.  there  the  Subftance  of  the  Matter,  viz.  the  Affumption, 

*  Regift.  92.    which  is  traverfable,  comes  under  the  licet.     e  Alfo  there  is  in  the  Regifter  an  Action  upon  the 

Cafe,  wherein  cum  and  licet  are  as  follows,  viz.  "  Cum  the.  Plaintiff  had  pledged  certain  Goods  to 
"  the  Defendant  for  a  certain  Sum,  the  fame  Defendant,  licet  the  Plaintiff  eidem,  viz.  the  De- 
"  fendant,  de  preditla:  pecuniae  fummis  Je  fepius  obtulerit  fatisfacere,  fatisfatlionem  tamen  hujufmodiah 
"  eodem,  viz.  the  Plaintiff,  recipere,  et  bona  preditla  ei  reddere  contradicit,  EsY»"  there  the  Mat- 
ter coming  after  the  cum,  and  the  Matter  coming  under  the  licet  are  both  traverfable  and  iffuable. 
f  Regift.  m.  l  And  there  is  alfo  another  Writ  in  the  Regifter  thus,  "  Whereas  the  Plaintiff  and  Defendant  fub- 
"  mitted  themfelves  to  ftand  to  the  Award  of  fuch  Arbitrators,  licet  they  awarded  that  the  De- 
"  fendant  fhould  pay  the  Plaintiff  10  /.  at  fuch  a  Day  not  yet  come,  tamen  the  Plaintiff  hath  fued 

*  vet.  Lib.     "  him  for  the  10/."  in  which  Cafe  none  can  deny  but  the  Award  is  traverfable.     s  Alfo  it  ap- 
intrat.  218.  a.  pears  jn  the  Book  of  Entries,  that  one  who  was  robbed  at  New-Market,  and  had  levied  Hue  and 

Cry  according  to  the  Statute  of  Wmchefter,  brought  an  Action  upon  the  Statute  of  Winchefler 
againft  the  Inhabitants  of  the  Hundred  of  Chiveley  for  the  Recovery  of  50  /.  whereof  he  was  rob- 
bed, within  which  Hundred  the  faid  Town  of  New-Market  was :  And  there  after  fhewing  the 
Robbery  he  declared  that  licet  the  Plaintiff  immediately  after  the  Robbery  committed  at  New- 
Market  aforefaid  levied  Hue  and  Cry,  and  gave  Notice  there  and  elfewhere  through  the  whole 
Hundred  to  the  then  Inhabitants,  &c.  tamen  the  Inhabitants  have  not  yet  made  him  amends  for 
the  faid  Robbery,  nor  have  anfwered  for  the  Body  of  the  Felon,  &c.  which  Declaration  fo  made* 
and  being  in  the  faid  Book  as  a  good  Precedent  fettled  by  learned  Counfel,  proves  that  the  Mat- 
ter after  the  licet  is  of  Subftance  and  Effect',  for  it  is  traverfable  and  iffuable.  And  fo  in  this 
Cafe,  and  in  all  the  other  Cafes  before,  the  Matter  following  the  licet  is  precifely  alledged,  and 
h  Hardr,  38.41.  is  traverfable  as  Matter  of  Subftance.  h  But  in  Debt  the  Reafon  why  the  licet  fepius  requifitus  is 
79-  not  traverfable,  is  not  becaufe  it  is  not  precifely  alledged,  but  becaufe  it  is  not  the  Effect  nor 

Subftance  of  the  Matter,  nor  is  it  traverfable  altho'  it  were  precifely  alledged  by  other  Words  of 
precife  Allegation,  for  there  the  Defendant  ought  to  anfwerto  the  debet,  and  not  to  the  Requeff, 
which  is  alledged  only  in  order  to  have  Recompence  for  the  Damages  ;  but  here  the  licet  and 
the  Sequel  of  it  is  Matter  of  Subftance  and  Effect,  which  (as  it  feems  to  me)  is  well  enough 
is.p.  Davis4s.:mewn  i°  tne  Declaration.     Wherefore  the  Declaration  is  good  notwithstanding  the  faid  Exception. 
Godb.  436.       As  to  the  fecond  Exception,  it  feems  to  me  that  the  Declaration  is  good  enough  without  ihew- 
ing  the  ;  Number  ©f  the  Electors.     For  the  Election  might  be  made  by  Voices,  or  by  Elands,  or 
fuch  other  Way,  wherein  it  is  eafy  to  tell  who  has  the  Majority,  and  yet  very  difficult  to  know 
the  certain  Number  of  them.     And  in  fuch  Manner  there  are  divers  Elections  in  London.     And 
I  myfelf  was  elected  in  London  by  holding  up  of  Hands,  but  1  could  not  tell  how  many  there 
were  that  held  up  their  Hands.     And  fo  if  the  Election  was  in  any  fuch  Manner  (as  we  have*' 
no  Reafon  to  take  it  otherwife)  the  Plaintiff  could  not  poffibly  be  intended  to  know  the  certain 
Number  of  them.     k  And  to  put  him  to  declare  a  Certainty  where  he  cannot  by  any  Poffibility 
13!  Ante 46^10 be  prefumed  to  know  or  remember  the  Certainty,  is  not  reaibnable  nor  requifite  in  our  Law. 
1  And  therefore  in  2<  Ed.  4.  in  falfe  Imprifonment  the  Plaintiff  declared  that  the  Defendant  im- 
aI .  g*'i6.F,tz.pT?foried  him  until  he  made  an  Obligation  by  dures  to  the  Defendant  et  aliis  ignotis,  and  notwith- 
Faux  impufon-  (landing  he  alledged  the  making   of  the  Obligation  in  order  to  recover  Damages  in  Proportion 
rr.ent  i.  Bro.ic^  ^  Sum  thereof,  yet   the  Declaration  was  good  without  fhewing   the  Names   of  the  others, 
™/')I,0;r't'itt'  becaufe  it  might  be  that  he  could  not  know  their  Names,  in  which  Cafe  the  Law  will  not  force 
Replication  33.  him  to  fhew  that  which  he  cannot;  and  therefore  the  Declaration  feems  by  the  Book  to  be  good  in 
T"-'  Coder's  t'1's  F°'nt-     ra  And  in  10.  Ed.  4.  in  Debt  upon  an   Obligation  which  v/as  endorfed  upon  Condi- 
1.  Finch.  3i.    tion  that  one  J.  P.  fhould   fcrvc  rhe  Plaintiff  for  a  Year,  and  fo  lor  feven  Yeais  following  in 
NoySaxf  i'3<  dl  his   'awful.  Commands,    fc»Y.    rhe  Defendant    laid    that    the   faid  J.    P.  ferved   the    Plaintiff 
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lawfully  until  fuch  a  Day,  on  which  he  was  difcharged,  and  there  the  Plea  U  a^-«,V«-j         a     ■  t. 

out  Ihewing  what  Service  he  did,  or  in  what  Commands  he XS  Sri    ^orTiLf.fr^' 

member  every  Thing  he  did,  or  that  his  Mailer  required  him  to  do    and  ZZl     T  t      "  *5 

not  compel  him  to  (hew  the  Certainty  of  that  which  he  cannot    cer'tainlv    tf  L*W  u  U1 

•  And  fo  in  .,   ft  >.  in  Debt  upon  L  Obligation  endorfed  upon  § d t  o n ha "f  he  found tt 

Meat  and  Drink  and  fufficient  Apparel  until  he   arrived  at  the  Am  of  Ti  Y  i,       u  7'  ? ' a  ""ft  «"  7" 

Obligation   mould    be  void,  and   the  Defendant  faid  that  he had  found     JSi^'^^S 

Drink  and  Apparel   all  the  Time  aforefaid  ;  and  the  Plea  was  held  lood      lS  ?  5? 

not  alledge  what  Bread    Meat,  Drink,  and  Apparel  he  found  hum,  Zfo  ty  fflS^hS  Bre  d'    ■ 

wha   Meat,    and  what  Dnnk  he  gave  him  fuch  and  fuch  a  Day,  and  fo  from  Effi 

would  be  too  much  lor  anyone  to  remember,  and  for  this  Reafon  the  Law  will  not  compel  him  £ 

fhew  the  Certainty  where  he  cannot  be  prefumed  to  know  it.     b  And  the  Wrir  5 ?\a    /? 

nonfira.eruntnoUs  ***«.**  without  mewing  their  Names,  \^^^^^^Stt 

of  them,  and  if  the  Manor  be  large  and  extenfive,  it  would  be  a  difficult  lU^rl?  !  1      UmDer  b.  is*d. 

«  And  in  the  Regrfter  there  is  an  Action  upon  the  Cafe  fiwhSft?"^  wT 

ler  out  of  whofe  Inn  his  Goods  were  taken,  and  the  Words  of  the  Writt,      Tl^"  ^  ^ 

took  and  carried  away  the  Goods,  without  naming  22   N  mes  ^  cauf '  hlZ^f^T 

be  intended  to  know  them.     d  And   fo   an  Indiclment  for  Sne  r£ ?« $  £  P      ^ 

or  for  killing  ^  ipotm,  is  good  enough,  „«/,   ^^^^^^fe^cV"^ 

it  feems   to  me,  that  fince,  the  Plaintiff  cannot  be  intended  to  have  anv  certain  TCnl  )  a  htr5*%Books  ther* 

the  Number,  he  iliall  not  be  forced  to  fhew  the  Certainty  of  it      'AnKh       ?^? 

Book  of  Entries  before  cited,  where  Richard  Corbet    in  the  TW  „fK  ■       I  ^^  **  the  -  v«t.  Lib.h- 

Aftion  of  Debt  upon  the  faid  Statute  of  23.  a^aSft^^gSS  ^Jth,  brought  an -^.b4>. 

riff  of  the  County  of  Salop,  becaufe  he  was  eleded  KniX  rn fpf  r  S^'  ^o  wasShe-.-pi.t.    Ante 

this  the   faid  Sheriff  had  turned  Richard  LlT^t*  "J^ffit  SS  ^fl^' 

the  Plaintiff  here  has  done,  *,  that  he  was  elefted  per  ^oremm^um    4    and  in  ^1  aS 

faid  that  he  was  not  elecled^r  majorem  numerum,  4.  and  upon  th^imfe  '™*     "a    ^^ 

Cafe  I  take  to  be  worthy  of  particular  Obfervation      FoV  thf  Perfon,  rnn  J    i    "^     Wh,ch 

Sort  of  Men  (for  I  was  born  i/the  fame  Country,  and  have  torfrfSS?l£&5  It  F?   U°h 

had  been  any  Defed  in  the  Pleadings  on  one  Side  or  other,  ^i^nShSS^l^^^ 

to  fave  any  Expence,  as  every  one  that  knew  the  Parties  would  affirm     and   ar  fhSf-S-        ?Ver 

were  very  good  Lawyers-,  and  therefore  the  Iffue  being  taken  as  it  is  in  that  Cafe    hSt^St 

oVd^Ll     "  "  Sr£  '  ratl°n  hCre  "  g°°d   ^withftanding  t£lS 


b.  Calvin  %  Cafco 


As  to  the  Matter  in  Law,  firft  of  all  it  is  to  be  obferuW!    tW  fir/;  ~ 

Body  of  England  until  the  Statute  of  2?H ...  ^  t  n^af^^^  ^  ^;  ^ 

being  one  main  Land  encompaffed  by  the  Sea.  And  after  the  nLS?  T  Rea  m  undivided» 
xnadePartition  of  the  Realm  amongf/them,  ^«£^J*^£f^*<  ^ft" 
ritance  defcended  was  introduced  amongft  the  AAMl  as  it  aoDearf  it*  °[dm*m&  the  ln^~ 
and  *«„,  his  Brother  did,  for  they  divided  the  R  'aim  ffi^J"^  WW" 
P*m*  being  brothers,  as  did  alfo  the  other  Britons  who ™wm albiefts  Bnr  J°  /T*  ^ 
•«  came  into  this  Realm  and  conquered  the  Britons,  and  fuch  rfR  J«  "^  -n6/^ 

into  ***,.     And  becaufe  it  was  a  mountainous  country,  the  ?Lt  h       gloTthe^e" S  the 
Land  did  not  purfue  them  there,  nor  conquer  them  whilft  they  were  there    hW  ™  Heart°u 
to  fettle  there  peaceably.     And  amongft  the  Saxons  the  Law ^ Tthat  the  eldS  ST^i?-111 
herit,  which  Law  they  obferved  afterwards,  and  it  continued  from  rLX  on ly  fliould  in- 

mongft  us  their  Defendants.     But  in  Wales    he  Law  amZftl he 7w  "  S?1  thlS  °ay  *' 

G«i<*  remained  amongft  them  until  the  Thne Tof  S  ^^  ~nfin^d  othemife,  for 
that  £^/W  and  Wales  were  feveral,  and  pofTeffed  by  ffveraTpeoole  Z  uT  !t  f?^8" 
But  afterwards  the  ^r^im  became  fubjed  to  the  Kings  of  Enzland  whr  hS 1  q  ^  LaWS^ 
Government  of  them.     ■  And  becaufe  they  were  often  rebelfou     fc,  h'  ^^V  and 

King  made  a  Voyage  Royal  again  ft  them!  as  it  w?^,lTnil^0^1W^  £i*35T 
^e/J.     For  being  within  the  Sea  they  were  accounted  as  Rebel.       <\nAc    u    £Y    faga™"  the  Anteiay6. 
were  fubjeft  to  the  King  of  £^W,  although  ^«w  stttarcd  of  Ifl  ^«.°W" 
of£^W;  and  an  Adion  lay  here  in  the  Common  Pleas '  fa\n?Thife£  £1*  °[the*c*™ 
cefs  fhould  not  be   directed  into  Wales.      h  And  therefore  Tn  7r   v  £  ■    WA*  but  the  Pr0" 
Advowfon  in  Wales  a  Man  fhall  have  a  9uare  imtedit  in  thirl5'  n/C  a?pears  that  ior  an  b  m.  3s.  H.  e. 

lb.ll  not  be  direftedtothe  Officers  UWrX^^^^^^^r^^^^^^f^ 
forafmuch  as  Wales  was  fevered  from  the  Body  of  Enrtald    Zr frt  ^eadJoininS  Co^V-    And  &>.«.L>U. 
ferent  Laws  from  the  Englijh,  although   the^utu^unll  wl£  %%Ff  T"  mled  h*  dif" 
ufed  in  England  before  fhall  not  extendi  WaleTwh  chT  nevTldH  ?r£^'     yet  the  Laws  S  Vau^h  *»* 
vileges  within  a  certain  Precinft  or  Dominion .  fhX  no    be  TJr.nL  f°  "t     F°r  RiShts  or  Pri" 
dnft  or  Dominion  itfelf  is  enlarged.     *  And  the    fo"  \X  hold^n^'n?1^11  fC  *t  ^  G- 
Bimop  of  ^  had  many  Lands  between  the  Ws  of  ^ana  ^"    S'm  nvl^^-^- 

LI  J  "j<»iiy  ■L'iDertiesEd>3ii»,ri,arBo 
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were  granted  to  him  in  the  fame,  and  afterwards  he  purchafed  other  Lands  between  the  fame 
Tine  and  Tefe>  it  is  there  held  that  he  fhould  not  have  the  Liberties  in  the  Lands  newly  purchafed, 
for  the  Ufage  or  the  Grant  of  Liberties  mail  not  go  beyond  what  the  Ufage  has  been,  or  fur- 
ther than  the  Grant  extended  at  the  Time  it  was  made.     And  fo  it  is  held  in  21.  H.  6.  that  if 
a  Warren  is  granted  to  one  in  all  his  Lands  in  Dale,  if  he  purchafes  Lands  in  Dale  afterwards, 
he  fhall  not  have  a  Warren  in  them,  caufa  qua  fupra.     So  if  Conufance  of  Pleas  is  granted  to 
one  of  every  Parcel  of  the  Manor  of  Dale,  there  if  a  Tenancy  afterwards  efcheats  he  fhall  not 
have  Conufance  thereof,  becaufe  the  Grant  extended  but  to  his  precinct  and  Circuit  at  the  Time 
of  the  making  of  it,  which  was  not  beyond  that  which  was  then  Parcel  of  the  Manor,  at  which 
Time  Services  were  Parcel  of  the  Manor,  and  not  the  Demefn  now  efcheated.     And  there  is  a 
Book,  that  where  Wreck  of  the  Sea  was  granted  to  a  Man  in  all  his  Lands,  this  Grant  fhall  not 
extend  to  the  Land  whereof  he   was   then   difTeized,  and    into   which  he  afterwards  re-enters, 
becaufe  at  the  Time  of  the   Grant  he  had  only   a  Right  in   the  Land,  and   the  Grant  at  the 
Time  of  the   making  of  it  could   not  extend  to  the  Land  which  then  was  not  his    own   but 
another's,  viz.  the  DifTeizor's.     And  fo  although  England  is  now  enlarged  by  the  Addition  and 
Union  ok  Wales  thereunto,  yet  the  Laws,  Cuftoms,  and  Statutes  ufed  therein  fhould  not  extend  to 
Wales  which  is   newly  annexed  to  it,  if  there   was  no  other  Matter  to  effect  it.     But  the  faid 
Words  of  the  Statute  of  27.  H.  8.  (which  are  alfo  recited  in  the  Record)  will  put  the  Matter  out 
of  Doubt,  and  will  make  the  Statute  of  23.  //.  6.  to  extend  to  Wales,  the  Words  being  that  every 
Per/on  or  Perfons  born  in  Wales  fhall  have  and  inherit  all  and  every  Liberties,  Freedoms,  Rights,  Privi- 
leges, and  haws  within  this  Realm,  and  other  the  King's  Dominions,  as  other  the  King's  Subjetls  na- 
turally born  within  the  fame  have  and  inherit.      Each  of  which   Words  will  ferve  the  Plaintiff, 
for  to  be  a  Knight  to  come  from  Wales  to  the  Parliament  of  England,  and  to  have  the  Penalty 
for  the  undue  Execution  of  it,  may  be  faid  to  be  a  Liberty,  and  a  Freedom,  and  a  Rio-ht,  and  a 
Privilege,  and  alfo  a  Law.     So  that  every  Word  would  ferve  very  fitly  (as  it  feems  to  me)  tho* 
the  reft  were  omitted,  if  it  was  ufed  in  England.     For  thefe  Words,  viz.  (as  other  the  King's  Sub  - 
jeffs  naturally  born  within  the  fame  have  and  inherit)  are  Words  to  which  all  the  reft  are  referred. 
So  that  when  they  are  acquainted  and  apprifed  what  thofe  Liberties  are,  they  may  ufe  and  enjoy 
the  fame.     And  fo  always  where  one  Thing  is  referred  to  another,  it  fhall  be  as  the  Thing  where- 
Co.  Litt.  45- unto  it  is  referred.     a  As  if  one  makes  a  Leafe  for  fo  many  Years  as  J.  S.  hath  in  the  Manor  of 
j!  RoL a"^  Vale,  there  he  fhall  have  as  many  Years  as  J.  S.  hath,  and   fhall  aver  that  J.  S.  has  fo  many. 
Pi.  13.  1.  Buift-And.  fo  if  one  grants  to  another  tale  corrodium  quale  J.  S.  nuper  habuit,  he  fhall  aver  that  7.  S. 
Vt  11  h.  4.  had  a  Corody  or  fuch  Things,  and  he  fhall  have  the  fame.     b  And  it  appears  in  1  r.  H.  4.  where 
S6.b".  Br'o.con-the  King  granted  to  one  fuch  an  Office,   taking  in  the  fame  Office  the  like  that  R.  S.  (who  oc- 
hTV'^ *|°rCupied  the  fame  Office  before)  took,  there  the  Grant  is  good,  with  an  Averment  that  R.  S.  had 
Tine'ux.  in  Fine.fuch  Things  in  Certainty,  which  by  Force  of  the  Grant  with  the  Averment  he  fhali  have.     c  And 
Fitz  A°owrd'ilVn  20-  Ed.  3.   it  appears  that  the  King  had  granted  to  the  Bailiff  and  Commonalty  of  L:  all  the 
Bw." PaLts  31.  Franchifes  which  the  Burgeffes  of  N.  had,  and  there  it  feems  that  if  they  fhould  aver  that  the 
|! *c^00or  I79'  Burgeffes  of  N.  had  fuch  particular  Franchifes,  the  Charter  and  the  Averment  would  enable 
them  to  ufe  the  fame.     And  when  the  Court  of  Augmentation  ftood,  it  was  the  common  Courfe 
">s.p.Moor379,of  Letters- Patent  by   the  King  to  grant  d  tot,  tanta,  talia,  hujufmodi  &  confimilia  privilegia,  li- 
berates, &c.  quanta,  qualia,  &  qu<e  ultimus  Prior,  aut  Abbas,  aut  aliquis  alius  Predecefforum  fuo- 
rum,  in  jure  ditli  Prioratus  aut  Abbathia,    unquam  habuit,  tenuit,    vel  gavifus  fuit,  &c.   which, 
Grant  was  good  with  an  Averment  that  they  had  or  ufed  fuch  particular  Liberties,  and  fuch  the 
*  t.  q.  Ed.  4.  Patentees  might  ufe.     c  And  in  9.  Ed.  4.  in   the  Afiize  of  Swirenden  and  Bagot  it  appears  that 
s^Brc.  Patentswnere  tne  King  made   one  a  Denizen  by  his  Letters-Patent  (as  there  he   had  made  Bagot)  the 
Words  were,  quod  ilk  in  omnibus  tratletur,  reputetur,  habeatur,  teneatur,  & gubernetur  tanquam  li- 
gius  nofler  infra  diblum  regnum  noftrum  Anglic  oriundus,  &  non  aliter,  nee  alio  modo ;  which  Words 
of  Grant,   that  he  fhall  be  treated  as  a  Liege  of  the  King,  are,  by  Relation  of  the  Grantee  to  a 
Liege  Subject  of  the  King,  effectual  to  make  him  as  a  Liege  of  the  King ;  and  whereas  before 
he  might  not  take  Benefit  of  the  Laws  of  England  in  England,  now  this  incorporates  him,  and 
makes  him  able  to  take  Benefit  of  them  in  England.     So  in  the  principal  Cafe,  the  Statute  of 
27.  H.  8.  which  ordains,  that  every  Perfon  born  in  Wales  fhall  have  and  inherit  all  Liberties  ana 
Laws  within  this  Realm,  as  other  the  King's  Subjects  naturally  bom  within  the  fame  have  and  inherit 
by  Relation  of  thofe  born  in  Wales  to  them  that  are  born  in  England,  makes  the  People  of  Wales 
to  be  as  the  People  of  England,  and  incorporates  them  therewith,  and  enables  them  to  have  and 
inherit  in  Wales  the  Laws  ufed  in  England,  in  which  Cafe  they  fhall  take  Benefit  of  the  Penal- 
ty of  the  faid  Statute  of  23.  H.  6.  as  a  Law  in  England.     Wherefore  it  feems  to  me,   that  al- 
though the  uniting  and  annexing  of  Wales  to  England  does  not  make  the  Laws  of  England  to 
extend  to  Wales,  yet  the  faid  other  Words  fhall  enable  the  People  of  Wales  to  take  Benefit  in 
Wales  of  the  Laws  of  England.     And  fo  I  am  of  Opinion  that  the  Action  is  maintainable. 

The  reft  of  the     At  which  Day  here  came  as  well  the  aforefaid  Richard  Buckley  as  the  aforefaid  Rice  Thomas  by 
Record.  ^^  Attornies  aforefaid.      And  thereupon  the  Premiffes  being  feen,  and  by  the  Juftices  here 

fully  underftood,  it  is  confidered  that  the  aforefaid  Richard  Buckley  do  recover  againft  the  afore- 
judgmenu        faid  Rice  Thomas  his  Debt  aforefaid,  and  his  Damages  by  Reafon  of  the  Detention  of  the  faid 
Debt  to  6 /.  13  s.  4  d.  to  the  fame  Richard  Buckley  with  his  Affent  by  the  Court   here  adjudg- 
ed.   And  the  aforefaid  Rice  Thomas  in  Mercy,  &V. 
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See  (Reader)  *  Hill.  10.  H.  4.  6.  pi.  1.  where  the  Kingfent  his  Writ  to  the  Bi/hop  of  St.  David'j,  ^<"<**«*by  the 
/o  &tft;<?  «  C7«"£  maintained  until  he  was  advanced  to  a  Benefice,  and  there  it  is  touched  whether  the  ep°r 
Kingjhall  have  fuch  Prerogative  in  the  Cafe  of  a  Bifhopric  in  Wales,  as  he  fhall  have  in  a  Bi/hop-  *Fitz.Corodyf, 
rip  in  England  of  his  own  Foundation,  and  Tirwith  faid,  "  Before  the  Conqueft  the  Principality  of 
"  Wales  was  held  of  the  Kings  of  England,  as  of  the  Crown,  and  when  by  Rebellion  of  the  Prince 
"  the  Principality  was  forfeited  and  came  to  the  King  of  England,  after  that  Time  all  the  Bifhop- 
"  rics  of  Wales  were  of  the  Patronage  of  the  King  of  England,  as  annexed  to  the  Crown."  And  of- 
terwards,  forafmuch  as  the  Bi/hop  had  fued  his  Livery  out  of  the  Chancery,  and  the  King  ought  by 
virtue  of  his  Prerogative  to  have  fuch  Suftenance  for  his  Clerk,  a  Writ  was  awarded  to  the 
Bifhop  to  receive  him.  And  fo  note  the  Saying  of  Tirwith  touching  the  Manner  in  which  the  Princi- 
pality came  to  the  King.  And  fee  in  Hill.  6.  H.  5.  Fitz.  Jurifdiclion.  34.  that  the  Lands  in  Wales, 
which  are  holden  of  the  King  immediately,  are  pleadable  in  England,  by  the  Opinion  <?/Hank.  And 
the  like  appears  by  the  Book  in  M.  13.  Ed.  3.  Fitz.  Jurifdiction  23.  in  a  Writ  of  Coufinage;  from 
which  Cafes,  and  the  faid  Cafe  of  the  Corody  it  may  be  feen  that  for  any  Thing  in  Wales  a  Man 
may  fue  his  Writ  here.  And  fee  Trin.  47.  Ed.  3.  5,  6.  pi.  13.  Fitz.  Brief.  621.  a  Writ  of  Bower 
for  Lands  in  Wales. 


A  Report  of  a   Cafe  adjudged  in  the  King's  Bench  by  the  fudges  thereof  in  Michaelmas 

Term   in  the  fecond  atid  third  Tears  of  the  Reign  of  King  Philip  and  §>ueen  Mary,  be* 

tween  John  Browning  Plaintiff  and  William    Befton  Defendant,  in  a  Bill  of  Trefpafs 

fued  by  the  faid  Plaintiff  againjl  the  faid  Defendant  j   which  was  argued  many  'Times 

before. 

IT  appears  amongft  the  Records  of  the  King's  Bench  of  Eafter  Term  6.  Edw.  6.  Rot.  66.  that  EajierTem  6.. 
John  Browning fued  a  Bill  of  Trefpafs  in  the  King's  Bench  againft  William  Befton,  for  entring-^.;  6- 
into  his  Clofes  and  Houfes  at  Southwark  in  Barmfey-Street  and  Horfingdown-Lane  in  the  County  Years  by  jnden- 
of  Surry  the  3d  Day  of  July  in  thefirft  Year  of  the  Reign  of  the  faid  King  Edward  6.  &c.     The  ^Xelee^t- 
Defendant  faith,  that  the  Flace  where,  &c.  was  one  Garden  and  thirteen  Meffu  ages  in  Barmfey- ™nts  and  grants 
Street  aforefaid,    of  which,  long  before   the  Time  of  the   Trefpafs  fuppofed,  Owen  Oglethorp\°Jz^n^l 
Prefident  of  the  College  of  St.  Mary  Magdalen  in  the  Univerfity  of  Oxford,  and   the  Scholars  ofmems,  during 
the  fame  College,  were  feized  in  their  Demefn  as  of  Fee  :  And  being  fo  feized,  leafed  the  fame,  Ren^a™nother 
the  24th  Day  of  July  in  the  38th  Year  of  the  Reign  of  King  Henry  8.  by  Deed  bearing  the p^ce,  and  that 
fame  Date,  to  one  John  Burges  for  the  Term  of  20  Years  next  following  the  Feaft  of  the  An-  '/arm  bf fn'Ar- 
nunciation  of  our  Lady  then  laft  part,  by  Force  whereof  he  entered,  and  died;  and  fiiews  that rear>  aitho'  it  be 
Catharine  the  Wife  of  the  faid  John  Burges  and  his  Executrix  took  to  Hufband  one  John  May- "£ dL«fedfcaii 
nard,  who   leafed  the  PremifTes  to  the  Defendant  for  1 8  of  the  Years,  and  gives  Colour  to  the be  v°m,  and  the 
Plaintiff,  and  fo  juftifies.     The  Plaintiff  by  his  Replication  faith,  that  long  before  the  faid  Leafe  enete°r.  ™ey  ££_ 
one  Thomas  Knolls  Prefident  of  the  faid  College,  and  PredecefTor  of  the  faid  Oglethorp,  and  the for  after  Default 
then  Scholars  of  the  fame  College,  viz.  the  10th  Day  at  September  in  the  24th  Year  of  the  Reign  before^ntV/"1 
of  King  Henry  8.  by  Indenture  bearing  the  fame  Date,   leafed  the  PremifTes  to  the  Plaintiff,  toleafes  the  fame 
have  and  to  hold  from  the  Feaft  of  St.  Michael  the  Archangel  then  laft    paft,  for  the  Term  of  ^covenant 
20  Years   then  next  to  come,  by  Force  whereof  he  entered  and  was  pofTeffed  until  the  Defen-and  Granta- 
dant  did  the  Trefpafs,  and   confeffes  the  laid  Demife  made  by  Oglethorp  and  the  then  Scholars,  fervationofRen^ 
and  all  the  reft  of  the  Bar.     The  Defendant  by  Rejoinder  confeffes  the  faid  Demife  made  by  In-  ^/j?0,"^' ™f' 
denture  to  the  Plaintiff  in  Manner  and  Form  as  the  Plaintiff  has  alledged  in  the  Replication.    And  before  Entry  be 
further  he  faith,  that  the  faid  Plaintiff  had  covenanted  and  granted  by  the  faid  Indenture  to  ren~  ^br "t?t  Rerftp" 
der  and  pay  for  the  faid  Tenements  every  Year  during  the  faid  Term  to  the  faid  Prefident  and  pi.  '%.  s".  p.  held 
.Scholars  and  their  Succeffors  or   Affigns  37/.  3  s.   4-d.    Sterling,  by  equal  Portions  at  the  two  J°  ^t?0^0°fd^* 
Feafts  of  the  Year,  viz.  at  the  Feaft  of  the  Annunciation  of  our  Lady  the  Virgin,  or  within  two  Mh<,™  -v.  Hem- 
Months  next  after  the  faid  Feaft  every  Year,    18/.  lis.  %d.  at  their  Meffu  age  in  Chancery-Lane,  ^'f^f'*' 
and  at  the  Feaft  of  St.  Michael,  or  within  fix  Weeks  next  after  the  fame  Feaft,   18  /.   11  s.   8  d.  i-i-eon  31g  ar. 
to  be  paid  at  Oxford,  in  the  faid  College  of  St.  Mary  Magdalen.     And  further  in  the  faid  Inden-^r^^vide 
ture  made  to  the  Plaintiff  it  is  contained,  that  if  it  fhould  happen  the  faid  annual  Rent  and  Farm  Dy.  *75-,p]-  4?. 
of  37/.  3  s.  \d.  or  any  Part  thereof  be  in  Arrear  and  unpaid  in  Part  or  in  Whole,   according    ' 

to 
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to  the  Times  aforefaid,  that  is  to  fay,  if  the  one  Moiety  of  the  faid  annual  Rent  be  unpaid  after 
two  Months  next  following  the  faid  Feaft  of  St>  Mary  the  Virgin,  and   the  other  Moiety  of  the 
faid  annual  Rent  be  unpaid  after  fix  Weeks  next  following  the  laid  Feaft  of  St.  Michael  the  Arch- 
angel, any  Year  within  the  faid  Term,  to  the  faid  Prefident  and  Scholars  and  their  Succeflbrs 
in  Manner  and  Form  aforefaid,  altho'  it  be  not  required  or   demanded  at  fuch  Time  as  it  ought 
to  be  paid,  as  is  aforefaid,  then  the  faid  John  Browning  covenanted  and  granted  for  himfelf  "his 
Executors  and  Afiigns,  that  the  faid   Demife  fhould  be  utterly  extinct  and  void,  and  of  no  Ef- 
fect, and  that  then  and  at  all  times  afterwards  it  fhould  be  lawful  for  the  faid  Prefident  and 
Scholars  and  their  Succeflbrs  again  to  enjoy  and  poflefs  and  have  back  the  faid  Tenements  with 
the  Appurtenances,  and  every  Parcel  thereof,  as  in  their   former  Eftate,  the  faid  Indenture  or 
Demife  in  any  wife  notwithftanding.     And  he  fhews  further  that  Knolls  died*  and  that  Oglethorp 
was  made  Prefident.     And  further   fays,  that  becaufe  18  /.   n  s.  8d.  of  the  Rent  or  Farm  afore- 
faid for  the  faid  Tenements  to  the  faid  Owen  and  Scholars  were  in   Arrear  at  the  Feaft  of  St. 
Michael,  in  the  37th  Year  of  the  Reign  of  the  faid  late  King  Henry  8.  and  by  the  Space  of  fix 
Weeks  next  after  the  fame  Feaft  of  St.  Michael,  and  to  the  faid  Ozoen  and  Scholars,  according  to 
the  Form  of  the  faid  Indenture  fo  made  to  the  faid  Plaintiff,  unpaid,  the  Intereft  and  Term  of 
Years  which  the   faid  Plaintiff  had  by  Reafon  of  the  faid  Indenture  became  void,  determined, 
and  of  no  Effect  in  Law  ;   by  Means  whereof  the  fame  Owen  and  the  Scholars  of  the  faid  Col- 
lege afterwards  and  before  the  Time  when,  &c.  of  the  Lands  aforefaid  were  feized  in  their  De- 
mefn  as   of  Fee,  in  Right  of  their  College,   according  to  the  Purport  of  the  Indenture ;  and 
they  being  fo  feized  made  the  Leafe  to  the  faid  John  Burges,  as  in  the  Bar  was  alledged.     "Where- 
fore,  &c.      And   upon  this  Rejoinder  the  Plaintiff  demurred  in  Judgment.      And   in  Trinity 
t™  6. ^'.t;  Term  in  the  fixth  Year  of  the  Reign  of  King  Edward  6.  this  Demurrer  was  argued  by  Ramjey 
of  Counfel  with  the  Plaintiff:  And  then  Staunford  Serjeant  argued  againft  him  for  the  Defendant. 
And  in  Michaelmas  Term  next  following  Ramjey  argued  again,  and  Walfh  anfwered  him.     And  the 
Subftance  of  both  the  Arguments  of  Ramjey  was   as  follows. 
For  the  Plaintiff.      It  feems  to  me  that  the   Plaintiff  fhall  recover.       And  firft  it  is  to  be  confidered,  when  the 
Prefident  and  Scholars  made  the  Leafe  to  the  Plaintiff  by  Indenture,  and  the  Plaintiff  covenanted 
and  granted  by  the  fame  Indenture  to  render  and  pay  annually  for  the  faid  Tenements  to  the  Lef- 
fors  37  /.   3  s.  4  J.  whether  this  fhall  be  a  Rent  or  Farm,  or  not.      And  fecondly  whether  or  no, 
when  the  Plaintiff  covenanted  and  granted  that  for   Nonpayment  of  the   Rent  the  Leafe  fhould 
be  void,  this  be  a  good  Condition :  and  if  it  be,  then  whether  or  no  the  new  leafe  made  to  the 
Defendant  be  good  before  Entry  by  the  Leffors.     And  as  to  the  firft  Point,  it  feems  to  me  to  be 
no  Rent.     For  if  it  fhould  be  a  Rent,  then  it  muft  be  either  a  Rent  Charge,  Rent-Seek,  or  Rent- 
s'Littiet.  §2t3.  Service.     a  For  there  are  no  more  than  three  Sorts  of  Rents.     And  a  Rent-Charge  it  is  not, 
for   there  is  no  Claufe  of  Diftrefs,  nor  any  Land  charged  with  it :  And  a  Rent-Seek  it  is  not, 
b  Co.  Litt.  142.  for  it  is  not  iffuing  out  of  any  Land  :  And  a  Rent-Service  it  is  not  for  the  fame  Caufe,  b  for  a 
';  j^V,'^.     Rent  cannot  be  but  where  it  iffues  out  of  Land.     And  here  it  is  granted/or  the  Land,  and  not 
out  of  the  Land,  and  fo  this  Word  (for)  implies  the  Caufe  or  Confideration  of  the  Grant,  and 
is  not  a  proper  Word  to  charge  Land.     And  therefore  forafmuch  as  it  does  not  ifllie  out  of  Land 
it   cannot  be  called  a  Rent.     And  if  it  fhould  be  any  Rent  at  all,  it  muft  be  a  Rent-Service' 
■which  it  cannot  be  for  another  Caufe  ;  for  there  can  be  no  Rent-Service  but  fuch  as  is  referved 
by  the  Donor  or  Leflbr,  and  by  apt  Words   for  the  fame,  as  reddendo,  refervando,  or  tenendo, 
«  l.  P.  t.  8.  &c.     But  here  there  is  not  any  Word  fpoken  by   the  Leffors,  but  by  the  Leffee,   c  for  the  Lef- 
^.^3!  65.' fee  covenanted  and  granted  to  pay  fuch  a  Sum  annually  for  the  Land,  which  Words  can  amount 
a- b-  to  no  other  Effect  than  to  the  Grant  of  a  Sum  in  Grofs,  which  is  not  annexed  to  the  Reverfions 

nor  fhall  it  defcend  with  the  Reverfion.     For  if  a  Man  has  Land   by  Defcent  on  the  Part  of  his 
Mother,  and  he  makes  fuch  a  Leafe  ut  fupra,  and  the  Leffee  covenants  and  grants  to  pay  to 
the  Leflbr  and  his  Heirs  fuch  a  Sum  ut  fupra,  if  the  Leflbr  dies  without  Iflue,  the  Reverfion 
fhall  defcend  to  the  Heir  on  the  Part  of  the  Mother,  but  the  Sum  fhall  be  paid  to  the  Heirs  on 
the  Part  of  the  Father,  becaufe  it  is  not  a  Rent,  nor  conjoined  or  incident  to  the  Reverfion, 
but  a  Sum  in  Grofs  not  iffuing  out  of  any  Land,  and  therefore  it  is  no  Rent.      And  alfo  it 
feems  to  me  that  it  is  not  any  Farm,  for  a  Farm  and  Rent  are  all  one  in  Effect ;  and  that  is  proved 
by  the  Statute  of  Gloucejler  cap.  4.  which  faith,  that  if  a  Man  let  his  Land  to  farm,    or  to  find 
Eftovers  in  Meat,  &c.  and  he  that  has  the  Land  lets  it  lie  frefh,  65V.  it  is  efiablifhed  that  after  two 
Tears  paffed  the  Leffor  fhall  have  an   Atlion  to  demand  the  Land,  i£c.  fo  that  by  that  Statute  a 
Cejfavit  is  given  for  the  Farm  unpaid,  which  Action  fhall  not  be  given  without  a  Tenure,  and 
fo  if  a  Tenure  is  annexed  to  fuch  a  Farm,  ergo  the  Farm  is  a  Rent,  and  therefore  this  Statute 
proves  that  a  Rent  and  Farm  are  all  one.     And  a  Gift  of  Land  before  the  Statute  of  quia  emp- 
tores  terrarum  rendering  20  s.  annual  Rent,  or  20  s.  annual  Farm,  had  been  all  one.     So  that  in 
our  Cafe  it  is  neither  a  Rent  nor  a  Farm  for  the  Caufes  aforefaid,  wherefore  when  the  Plaintiff  co- 
venanted and  granted  that  if  the  faid  annual  Rent  or  Farm  fhould  be  behind,  that  then  the  De- 
mife fhould  be  void,  this  is  a  void  Grant  and  Covenant,  or  a  void  Condition,  (if  it  be  a  Con- 
dition), becaufe  it  is  referred  to  a  Rent  and  Farm,  where  there  is  not  any  Rent  and  Farm.     As  if 
a  Feoffment  is  made  upon  Condition   that  the  Feoffee  fhall  make  a  Feoffment  to  the  Mayor 
and  Commonalty  of  S.  where  there  is  no  fuch  Mayor  and  Commonalty,  this  is  a  void  Condition, 
becaufe  it  is  referred  to  a  Thing  which  is  not  in  Being.     And  therefore  it  is  impoffible  to  be 

per- 
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performed,  aand  Conditions  impoffible  or  againft  Law  are  void.     b  As  if  the  Condition  be  that*™-  ^^f; 
I  fhall  <*o  to  Paris  within  two  Hours,  c  Or  that  I  fhall  enfeoff  my  Wife,  the  firft  of  thefe  Con- p.  i.  £d.4.'/.3. 
ditionsts  impoffible,  and  the  other  againft  Law,  and  therefore  they  are  void.     And  fo  it  is  in  f^h^[ g^r 
the  principal  Cafe.     And  then  I  fay,  that  where  an  Eftate  is  made,  and  fuch  Condition  impof- gation  5.  Bro. 
fible  or  ao-ainft  Law  is  made  in  Defeafance  of  it,  the  Eftate  fhall  ftand  good  for  ever,  and  fhall  ^'  j^'g^ori- 
never  be  defeated  by  fuch  Condition  or  Grant ;  for  which  Reafon  the  Ettate  fhall  not  be  avoided,  a  toru5o.  H.4. 
nor  is  the  Entry  lawful  by  Reafon  of  this  Condition,  if  it  is  a  Condition.     But  as  to  this  (being  |,';J;  4p  bI0^H 
the  fecond  Point)  it  feems  to  me  that  it  is  not  a  Condition ;  for  as  a  Rent  may  not  be  referved  7.  "•  *>•  p.  14. 
without  Words  of  the  Leffor  or  Donor,  no  more  may  a  Condition,  d  for  a  Condition  ought  to  fer  %P^rl h' 
be  referved  by  the  Words  of  him  who  parts  with  the  Eftate,  and.  who  fhall  take  Advantage  of  it  Perk.  $  7z?.. 
by  Re-entry,  if  it  be  broken,  which  is  the  Leffor  here,  and  therefore  it  ought  to  be  referved  by  £,°e  rfu^Avk' 
his  Words.     e  For  which  Reafon  if  two  make  a  Leafe  or  Gift  upon  Condition  that  if  the  Leffee  «•' Condition x. 
or  Donee  does  not  fuch  an  Acf,  that  then  the  one  of  the  Leffors  or  Donors  fhall  enter,  there  if  ?"„.  i.'Baf.Abr' 
the  Condition  is  broken,  he  fhall  enter  but  into  the  one  Moiety,  becaufe  he  did  not  part  with  408.412. 413. 
more  than  a  Moiety,  and  the  Words  make  a  Condition  to  him  only  that  fpoke  them,  and  he  bPerk.  §73-.    | 
fpoke  the  Words  for  a  Moiety  only,  as  the  Law  faith,  and  the  other  for  the  other  Moiety,  and  c0. Lite. ^.i. 
his  own  fpeaking  cannot  make  his  Companion  to  re-enter  or  avoid  the  Eftate.    So  here  the  Words  cCo  L;tt  ^ 
are  fpoken  by  the  Leffee  who  did  not  give  the  Eftate,  but  took  the  Eftate,  which  Words  can- 1>.  2.  Danv.  aw. 
not  make  a  Condition  to. another  who  did  not  fpeak  them,  viz.  the  Leffor,  nor  enable  him  to  ^rpl4I8o  J^c- 
enter;  for  which  Reafon  it  feems  to  me  that  the  Eftate  fhall  not  ceafe  by  Force  of  the  Words.  Abr.  tit.  Condi- 
And  alfo  it  is  to  be  obferved  here,  that  the  Words  of  the  Covenant  and  Grant  of  the  Leffee,  that tl0nX-  pL  9% 
if  it  fhould  happen  the  Rent  be  in  Arrear  the  Leafe  Jhould  be  utterly  extinol  and  void,  come  after  the  a  Dy.  6.  b.pi.2. 
Leafe  made.     For  by  the  Demife  and  the  habendum  the  Leafe  is  made.     And  then  thefe  Words  ^Htpp^Pr'4" 
of  the  Leffee  are  fpoken  after  the  Leafe  is  made,  and  fo  altho'  the  Words  are  contained  in  one  5o3.'poft.  i3i.° 
Indenture,  yet  in  Confideration  of  Law  there  are  two  different  Limes  therein,  that  is  to  fay,  a  (b) 
firft  Time,  viz.  the  Time  of  making  the  Leafe,  and  a  laft  Time,  viz.  the  Time  of  fpeaking  the  =Co.  u«.  iss. 
Words,  which  are  fpoken  after  the  Leafe.     f  And  therefore  it  is  held  in  divers  Books,  that  an  E-  a-  wing  Max. 
ftate  firft  made  fhall  not  be  defeated  by  a  Defeafance  after  the  Eftate.     As  in  5.  Ed.  3.   it  is  held  vfn.AbPr.'t2it.' 
that  if  a  Feoffment  is   made,  and  afterwards  the  Feoffee  at  another  Time  makes   a  Defeafance,  Condition  a. 
viz.  that  if  the  Feoffor  does  fuch  an  Act,  that  then  the  Livery  and  Seizin  and  his  Eftate  fhall  be  p '  * 
Void,  this  fhall  not  defeat  the  Eftate  firft  vefted.     s  And  fo  in  42.  Ed.  3.  the  Cafe  is,  that  W.  i  P«k.  §717. 
borowed  40  /.  of  R.  and  in  Surety  of  Payment  he  enfeoffed  R.  ot  his  Land  in  Fee  upon  Condi-  v^Abr^tft?' 
tion  that  if  he  paid  the  faid  Sum  at  a  Day  limited,  the  Feoffment  fhould  lofe  its  Force,  at  the  Day  Defeafance d. 
W.  did  not   pay  the  Money,  but  afterwards  died,  and  his  WTife  took  to  Hufband  one  B.  whop's"     , 
by  Agreement  between  him  and  R.  paid  the  Money  to  R.  by  Means  whereof  B.  had  the  Land,  \ H] 42- *£J' 
and  afterwards  R.   died,  and  his  Wife  brought  a  Writ  of  Dower  ;  and  it  was  adjudged  that  fhe  Dower  40.  Bro! 
fhould  have  Dower,  becaufe  the  Eftate  of  R.  was  not  avoided  and  defeated  by  the  Agreement  made      Verd'a  *** 
after  the  Condition  broken.     So  that  Agreements  concerning  the  avoiding  of  Eftates,  made  after 
the  fame  Eftates,  are  of  no  Effect  in  Law.  Wherefore  in  our  Cafeinafmuchas  the  Eftate  was  firft 
made,  and  the  Condition  afterwards,  and  fo  they  were  made  at  divers  Times  in  the  Eye  of  the 
Law,  it  feems  to  me  that  for  this  Caufe  the  Eftate  fhall  never  be  defeated  or  avoided.     But  ad- 
mitting that  the  Leffors  might  enter,  yet  the  Leafe  made  to  Burges  is  not  good  '  before  Entry  h  sceDy.  7.  Pi, 
made  by  the  Leffors.     For  before  Entry  the  firft  Leafe  is  not  made  void,  but  a  Title  of  avoid-  °- in  MarBin=- 
in°-  it  only  is  given  to  the  Leffors,  for  the  Leafe  continues  until  Re-entry  in  Deed  is  made,  and  ,  p  M  Ed 
before  Entry  the  Poffeffion  continues  in  the  Leffee.     '  And  for  Proof  hereof  there  is  a  Cafe  in  13,  h-  Pro. 
22.  Ed.  4.  where  a  Man  made  a  Leafe  for  fix  Years,  the  Term  expired,  and  the  Leffee  kept  him-  ^K^l  %% 
felf  in  after  the  Term,  and  took  the  Profits,  and  the  Leffor  before  any  Entry  brought  an  Action  SeePort.  irf. 
of  Trefpafs  for  the  Trefpafs  mefne  done,  viz.   after  the  Term  ended,  and  before  the  Action 
brought  •,  and  the  Opinion  of  the  Juftices  was  that  the  Action  of  Trefpafs  did  not  lie,  for  altho' 
the  Leffor  might   enter,  yet  before  Entry  the   Poffeffion  was  not  in  him.     So  in  our  Cafe,  al- 
tho' the  Leffors  might  enter,  yet  before  Entry  the  Poffeffion  continues  in  the  Leffee,  and  his  Term 
alfo  continues.     k  For  if  the  Leffors  had  made   an  Acquittance  to  the  Leffee  for  Rent  in  Arrear  t  s.  p.  Co.  List! 
after  the  Time  when  the  Condition  is  fuppofed  to  be  broken,  they  fhould  never  have  re-entered.  2I»-.b-Cro.E.3, 
1  So  in  14.  Afs.  it  is  adjudged  that  if  a  Leafe  is  made  rendering  Rent,  with  a  Claufe  of  Re-entry  1 ,4.  Afs.pi.ro. 
for  Default  of  Payment,  if  the  Rent  is  in  Arrear,  and  a  Title  of  Re  entry  given,  and  afterwards  r,t^ 'Entry con- 
he  in  the  Reverfion  diftrains  for  it,  there  he  fhall  not  enter  after,  becaufe  by  the  Diftrefs  he  has  fe.  53.  Aitae"' 
affirmed  the  Continuance  of  the  Term.     So  here,  if  the  Leffors  had  diftrained  for  the  Rent,  '91-  ^r0-  Li"- 
they  fhould  never  have  entered  afterwards.     From  whence  it  feems  to  me,  that  if  an  Acquittance  64.  k  Cr3o.  e°3.- 
or  Diftrefs  fhall  affirm  the  Leafe,  ergo  it  was  not  determined  before.     m  And  if  a  Reverfion  be  ^Rol-Ab'-i7s- 
granted  upon  Condition,  if  the  Condition  be  broken  it  fhall  not  be  in  the  Grantor  before  Claim,  pm. \-6. 
for  when  there  cannot  be  an  Entry,  then  a  Claim  fhall  ferve.     n  But  if  I  grant  a  Rent  Charge 
out  of  my  Land    upon    Condition,    there   if  the  Condition    is  broken  the  Rent  fhall    be   ex- 2,g.  a. 
tinct  in  my  Land  without  Claim,  for  there  cannot  be  any  Claim  in  that  Cafe.     °  And  thefe  are 
Principles  of  Law,  that  if  there  may  be  an  Entry  into  the   Thing,  then  it  fhall  not  be   in  the  n,Sg  PaCyi^'tt' 
Party  before  Entry  ■   and  if  there  cannot  beany  Entry,  but  a  Claim,  then  it  fhall  not  be  in  him  Abr.  tit.  Condi- 
before  Claim  •,  and  if  neither  Entry  nor  Claim  may  be  had,  then  it  fhall  be  in  him  by  Act  of  the  tlon' R' d' yl' 6" 
Law  without  any  Act  done  by  the  Party.    But  in  the  Cafe  here  an  Entry  mig'-.t  have  been  made,  os.p.Co.  Litt. 
for  which  Reafon  it  feems  to  me  that  before  Entry  the  Leafe  and  the  Poffefnon  continue  in  the  us.  a.  fj<j.^ 
Leffee  ;  and  fo  the  Leafe  made  to  Burges  by  the  Prefidenc  and  Scholars  beiore  their  Re-entry  up- 
on Browning  is  not  good.     Wherefore  the  Rejoinder  is  not  good,  and  confequently  the  Plaintiff 
fhall  recover. 

M  m  Stamford 
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Defendant01  tbe     "Stamford  and  Walfo  argued  to  the  contrary,  as  it  is  Shewn  before,  and  the  Subftance  of  both 
their  Arguments  was  as  follows.     As  to  the  firft  Point,  it  feems  that  the  Covenant  and  Grant  to 
*JthwtQCHm  render  anc^  Pay  the  Sum  fhall  be  a  Refervation  *  of  a  Rent.     For  firft  it  is  to  be  considered  that 
w/wfOwen  t5i.  the  Leafe  and  alfo  the  Covenant  and  Grant  to  pay  the  Sum  is  made  by  Indenture,  3  and  the  Words 
whwefofe'c'l  m  an  Indenture  are  the  Words  of  both  Parties ;  and  altho'  they  are  fpoken  as  the  W'ords  of  one 
wondered  it'  '  Party  only,  yet  they  are  not  his  Words  alone,  for  there  is  the  Affent  of  the  other  Party  to  each 
Do^bttnThe      others  Words;  and  therefore  when  they  are  written  they  fhall  be  taken  in  fuch  Manner  as  the  In- 
cafehere,  and    tent  of  the  Parties  may  be  fuppofed   to  be.     And  they  fhall   not  be  taken  moft  ftrono-ly  ao-ainft 
[y 0alhentrS"  one  and  beneficially  for  another,  as  the  Words  of  a  Deed  Poll  fhall,   b  for  there  the  Words&ihall 
aeteh midi*e-    be  taken  moft  ftrongly  againft  the  Grantor,  and  moft  available  to  the  Grantee.     But  it  is  not  fo 
^'.I'rguml.    in  a  Deed  indented,  becaufe   the  Law  makes  each  Party  privy  to  the  Speech  of  the  other:  And 
4.Bac.  Abr.34.i.  therefore  we  ought  not  to   make  fuch  Conftrudion  of  Words  in   an  Indenture  as  in  a  Deed  Pol!, 
as.p,  Dy.6.b.  But  if  an  Indenture  contains  Matter  of  Subftance,  the  Law   will  make  fuch  Reference  thereof  as 
El!  7!  ??'f\    's  mo^-  ft*-  and  reafonable,  and  will  fay  that  the  Words  are  fpoken  by  him  who  could  moft  pro- 
i.  Roi.  k.  69."  perly  fpeak  them  ;  and  therefore  where  the  Plaintiff  here  has  covenanted  and  granted  to  render 
CroLE.n657.8'    and  pay  the  faid  Sum  for  the   Lands,  the   Words  are  in   fad  the  Words  of  the   Leffee,  but  in 
1.  Finch  89.      Conftrudion  of  Law  they  fhall  be  taken  the  Words  of  Refervation  of  the  Leffors,  inafmuch  as 
ts.  p.  1.  Leon.  they  have  the  Senfe  and  Effect,  of  a  Refervation.     For  Words  of  Covenant  and  Grant  to  render 
318. 1.  Finch    and  pay  fuch  a  Sum  for  the  Land  have  the  Effed  of  referving  or  paying  Rent  for  the  Land  ; 
1°'  and  fo  the  Law  will  take  them  to  be  fpoken  by  the  Leffors.     c  As  if  a  Man  makes  a  Feoffment 

1.  b"c .  Ab'r?'  in  Fee  by  Deed  indented  rendring  fuch  Rent,  there  it  ought  to  be  confidered  that  it  cannot  be  re- 
"Bac'i'b  ferved  as  a  Rent  may  upon  an  Eftate  for  Years,  for  Life,  or  in  Tail,  becaufe  the  Reverfion  is 
336.ainthisr'cafe  not  in  the  Feoffor,  and  yet  the  Feoffor  fhall  have  it  as  a  Rent  granted  by  the  Feoffee,  And  by 
itjs  a  Rent-reck  tne  fame  Reafon  that  the  Law  there  takes  the  Words  of  the  Feoffor  as  the  Words  of  the  Feoffee, 
Th  10  Ed  1  Dy  tne  ^e  Reafon  in  our  Cafe  it  will  take  the  Words  of  the  Leffee  as  the  Words  of  the  Leffor, 
pi.  6.  fitz.  Ve-"  for  they  ferve  moft  properly  that  Way.  And  if  the  Deed  indented  had  Specified  that  the  Plaintiff 
M.TintEd76' '  Should  have  the  Land,  and  Should  pay  20  s.  yearly,  that  would  be  a  Rent.  For  the  Law  refers 
pi.  79.  B.o.Faus  the  Words  in  any  Writing  indented  to  be  fpoken  by  him  that  can  beft  fpeak  them,  and  that  Should 
s6;  g™*"  be  the  Leffor  there.  And,  Sir,  it  is  frequently  to  be  feen  that  one  Word  fhall  enure  as  another. 
m  .i.Ed.  4.'  d  As  if  a  Leafe  be  made  for  Life,  the  Reverfion  to  J.  S.  in  Fee,  this  fhall  enure  as  a  Remainder, 
fax  a '&■ iTp'cr  as  ltis  b£ld  Ifl  our  Books.  And  if  one  Word  fhall  be  taken  in  the  Senfe  of  another,  by  like  Rea- 
eigot.  r.  1!  h.  fon  it  feems  that  the  Words  fpoken  by  one  fhall  be  taken  in  Law  to  be  fpoken  by  another,  efpe- 
e'tkrt'of! Fkzf  cialIv  where  it  is  in  a  Deed  indented.  And  therefore  in  the  Cafe  here  it  Shall  be  a  Refervation 
scire  facias  57.  of  a  Rent,  And  as  to  what  has  been  faid,  viz.  that  it  cannot  be  a  Rent,  becaufe  he  hath  cove- 
M°k.IH.n6.36b  nanted  and  granted  to  render  and  pay  the  faid  Sum  for  the  Lands,  and  it  is  not  covenanted  nor 
per  Rolf.  m.  i9.' granted  to  be  paid  out  o/the  Lands,  and  no  Rent  may  be  but  what  is  iffuing  out  of  Land  ;  as  to 
Goale*. 7M.'4-r tnis  ic  ieems  Nearly  that  the  Law  fhall  take  and  conftrue  it  to  be  iffuing  out  of  the  Land  as 
h.  8. 2.  a.  per  ftrongly  as  if  it  had  been  expreffed  in  plain  Terms.  For  it  is  to  be  obferved  that  the  Sum  is  to 
u"t.elJ^iZpe'r  be  paid  for  the  Land  as  it  is  expreffed,  and  that  is  agreed  at  the  Time  of  the  Demife  of  the  Land. 
Cbomiey,  Dy.  22.  And  fo  the  one,  viz.  the  Rent,  comes  for  the  other,  viz.  the  Land,  and  at  one  fame  Time,  and 
L.^Leon^i'.'  by  one  fame  Contrad,  and  the  one  is  executory  for  the  other.  e  For  if  the  Land  is  recovered 
fa- Fenuer.  upon  eign  Title  he  fhall  be  difcharged  of  Payment,  becaufe  he  cannot  have  the  Thing  for  which 
4.  Ba°c!  Abr3/9'  he  is  to  pay  the  Money.  f  As  in  the  Cafe  in  15.  Ed.  4.  where  it  is  faid,  if  A,  grants  to  B.  all  the 
293.  Poft.  141.  ancient  Pale,  and  in  Return  for  the  fame  B.  grants  that  he  would  make  a  new  Pale  to  the  afore - 
157-  no-  ^j^  ^  there  if  B.  cannot  have  the  ancient  Pale  he  fhall  be  excufed  from  making  the  new  Pale, 
Inr^Books  becaufe  he  cannot  have  the  one  Thing  for  which  he  is  to  do  the  other.  s  And  if  one  grants  to 
there  cited.  another  an  Annuity  fro  confilio  impendendo,  if  he  wijl  not  give  Counfel  the  other  may  detain  the 
f  m.  15.  Ed.  4.  Annuity,  becaufe  he  cannot  have  the  Thing  for  which  he  granted  the  Annuity.  So  in  the  princi- 
anraffirmedty  pal  Cafe,  if  the  Land  was  recovered  he  Should  be  difcharged  of  Payment.  WTherefore  inafmuch 
Lhtietou.  t.  9.  as  the  one  is  executory  for  the  other,  and  the  one  comes  in  Return  for  the  other  at  one  fame 
cboktsvo.con-  Time,  and  by  one  fame  Contrad,  the  Law  adjudges  that  it  is  iffuing  out  of  the  Land  as  ftrong- 
dition  61.  Hob.  ]y  as  jf  jc  had  been  referved  by  exprefs  Words.  h  And  therefore  in  29.  Ajs.  pi.  23.  there  is  this 
GouidX  V56.'  Cafe,  viz.  the  Tenor  of  a  Purparty  made  in  the  Chancery  between  three  Coparceners  of  an  Inhe- 
Godb.  8.  ritance,  two  of  whom  were  Covert-Barons,  was  brought  into  the  King's  Bench,  and  by  the  Re- 
sT-  9-  Ed-  4-  cord  it  was  fuppofed,  that  one  Hufband  and  his  Wife  had  more  in  Purparty  than  they  ought  to  have, 
b/o.  b^  31.  and  it  was  fuppofed  by  the  fame  Record  that  the  Hufband  and  his  Wife  pro  pradifto  refiduo  had 
M^Ed61'  granted  to  the  other  Parceners  100  J.  Rent,  and  by  the  Purparty  it  was  not  fuppofed  that  this 
a.'pcr'choie et  Rent  was  to  be  taken  out  of  any  certain  Land,  but  that  the  two  Coparceners  had  bound  them- 
Edrfs°6,"B'ro.l!  Selves  and  their  Heirs  in  the  faid  Rent,  and  thereupon  a  Scire  Facias  iffued  againft  the  faid  Huf- 
Extingmihment  band  and  Wife  who  had  the  moft  in  Purparty,  and  they  came  and  demanded  Judgment  of  the 
43i*J>Lg.'Alir'  Writ,  becaufe  this  Suit  was  brought  againft  them  as  Ter -tenants,  and  by  the  Writ  it  was  not 
Co.  Litt.  204.  fuppofed  that  any  Land  was  charged  with  the  Rent,  but  only  the  Perfon  that  granted  it,  and  his 
i.Roi!SR.'i22.  Heirs,  but  yet  the  Writ  was  awarded  good,  and  the  Defendants  put  to  anfwer  over  :  For  fince 
Hob.  41.  the  Rent  was  granted  for  the  Land,  and  was  executory  for  the  Land,  the  Law  adjudges  it  to 
4. Lein.' 70.7'  iffue  out  of  the  Land;  and  fo  the  Law  has  Refped  to  the  Ground  of  the  Matter,  and  to  the 
Hardr.  360.  Consideration  upon  which  Things  are  done.  ■  For  upon  Partition  between  Coparceners,  if  the 
^3,1  jinchAj,  one  grants  a  Rent  to  the  other,  this  fhall  defcend  to  the  Fleirs  of  the  Grantee,  altho'  it  was  not 
a.  Finch  60.  granted  to  her  and  her  Heirs,  becaufe  it  came  to  her  in  refped  of  the  Land  which  Should  defcend 
poft.  141.  456.  tQ  t^e  pjejr>  An(j  tberefore  when  the  Ground  of  a  Thing  appears,  the  Law  fupplies  the  Deficien- 
i2F!BroPchatr°e  cy  m  tne  Words.  So  in  our  Cafe  inafmuch  as  the  Caufe  of  the  Payment  of  the  Sum  appears  to 
26!  be 
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be  for  the  Land,  and  it  is  to  be  paid  annually,  it  (hall  be  adjudged  in  Law  a  Rent,  and  to  iffue 
out  of  the  Land.'    And  then  when  it  is.  faid  in  the  Indenture,  if it  /ball  happen  the  faid  annual  Rent 
er  Farm  be  in  Arrear,  that  then  the  Demifefhall  be  extinct  and  void,,  the  Words  are  proper  enough, 
and  (hall  make  the  Leafe  to  ceafe.     But  admitting  it  is  neither  a  Rent  nor  Farm,  but  a  Sum  in 
<rrofs    yet  the  Leafe  (hall  be  determined.     For  when  it  is  faid,  if  it  floould  happen  the  faid  Rent  be 
Tn  Arrear,  and  the  Sum  is  recited  certainly,  it  is  of  the  fame  Subftance  and  Effect  in   Law  as  if 
it  was  faid,  if  it  fhould  happen  the  faid  Sum  in  grofs  be  in  Arrear.     a  And  that  the  Law  is  fo  it  is  a  L;uict.  §  345. 
proved  by  Littleton  in  his  Book  in  the  Chapter  of  Eftates  upon  Condition  :    For  there  he  fays, 
*'  If  a  Man  enfeoffs  another  in  Fee  upon  Condition  that  he  and  his  Heirs  (hall  render  to  a  Stran- 
«'  eerand  his  Heirs  an  annual  Rent  of  20  s.  and  if  he  or  his  Heirs  fail  of  Payment  thereof,  that 
"  then  it  (hall  be  lawful  for  the  Feoffor  and  his  Heirs  to  enter,  this  is  a  good  Condition,  and  yet 
*'  in  this  Cafe  altho'  fuch  annual  Payment  is  called  in  the  Indenture  an  annual  Rent,  it  is  not 
"  properly  a  Rent,  for  if  it  was  a  Rent  it  muft  be  either  a  Rent-fervice.  er  a  Rent-charge,  or  a 
"  Rent-feck    and'it  is  not  any  of  them.     For  if  the  Stranger  was  feized  thereof,  and  afterwards 
"  it  was  denied  him,  he  (hould  never  have  an  Affize  for  it,  becaufe  it  is  not  iffuing  out  of  any 
c6  Tenements    and  fo  the  Stranger  has  no  Remedy  if  fuch  Annual  rent  be  in  Arrear  in  this  Cafe, 
«'  but  the  Feoffor  or  his  Heirs  may  enter.     And  yet  if  the  Feoffor  or  his  Heirs  enter  for  Default 
«'  of  Payment    then  fuch  Rent  is  gone  for  ever.     And  fo  fuch  Rent  is  but  as  a  Pain  fet  upon 
"  the  Tenant  'and  his  Heirs,  that  if  he  will  not  pay  it  according  to  the  Form  of  the  Indenture,  - 
"  then  they  (hall  lofe  their  Land  by  Entry  of  the  Feoffor  or  his  Heirs  for  Default  of  Payment.'* 
Thefe  arethe  Words  of  Littleton  in  his  faid  Book,  which  prove  that  the  calling  a  Sum  in  grofs 
a  Rent  is  of  the  fame  Effect  a.  if  it  had  been  called  a  Sum  in  grofs.     So  that  mifnaming  Words 
in  Indentures  is  no  »reat  Matter  if  fo  he  there  are  Words  of  Subftance  put  for  them,  as  it  is  in 
our  Cafe.     An  J  therefore  it  feems  that  if  it  be  a  Sum  in  grofs,  yet  the  calling  it  a  Rent  and  re- 
citino-  the  Sum  in  certain  (hall  be  as  available  to  the  Leflors  here^as  itjhould  be  to  the  Feoffor 
in  Littleton'*  Cafe.     Wherefore  it  feems  clearly,  whether  this  be  a  Rent  or  a  Sum  in  grofs,  that 
yet  the  Eftate  for  Years  (hall  be  determined,  notwithflanding  this  Exception,  if  fo  be  the  other 
Words  are  effectual  to  determine  it.     And  as  to  that,  the  Words  feem  to  be  effectual  enough  to 
make  the  Eeafe  void.     For  it  is  not  requifite  that  the  Leflbr  (hould  fpeak  the  Words  which  (hall 
defeat  the  Eftate,  but  if  it  be  by  Indenture,  and  the  Words  bear  an  Intendment  to  avoid  or  der 
termine  che  Leafe,  it  is  fufheient.     As  if  the  Words  were,  provifo  that  the  LefTee  do  fuch  an  Act, 
or  ft  continvat  that  he  does  not  fuch  an  A  (ft,   that  then,  &p.  there  the  Words  provifo  or  ft  contin- 
vat  are  not  fpoken  by  one  more  than  the  other,  but  they  are  put  indifferently,  and  the  Law  con- 
strues them  in  the  beft  Senfe,  and  therefore  the  Words  (hall  be  taken  as  a  mutual  Agreement  of 
the  Parties  that  the  Leafe  (hould  be  void,  for  which  Reafon  the  Leflbr  may  enter,  inafmuch  as 
fuch  Agreement  was  at  the  Time  of  the  making  the  Eftate,     b  So  in  10.  Afs.  pi  15.  a  Leafe  b?[t7  Affize 
was  made  by  Deed  for  eleven  Years,  and  in  Surety  of  his  Term  the  Leflbr  made  him  a  Charter  161.  bVo.  co- 
upon Condition  that  if  he  was  difturbed  of  his  Term,  he  (hould  hold  the  Tenements  in  Fee  for  ^2£^j£V. 
ever,  and  Livery  and   Seizin  was  made  upon  the  one  Charter  and  upon  the  other,  and  afcer-  g.cq.gi'.b.  Ante 
wards  the  Leffee  was  difturbed,  and  there  it  is  adjudged  that  he  (hould  have  the  Fee;  for  the  34  (h}Pcft  *?*■ 
.Charters  were  delivered  at  one  f:me  Time,  and  fo  the  Agreement  had  between  them  at  the  Time 
of  the  firft  Eftate  made  fnall  make  the  Eftate  conditional,  fo  that  the  Fee  (hail  pafs  afterwards. 
And  by  the  fame  Reafon  an  Agreement  between  the  Parties  at  the  Time  of  the  Eftate  made 
(hall  be  fufHcient  to  defeat  the  Eftate.     c  And  in  9.  H.  6.  a  Man  made  a  Leafe  abfque  impeiitione  cm.0.h  6. 35. 
vafti,  provifo  quod  non  proftemeret  domus  voluntarie,  and  the  Leflbr  brought  an  Action  of  Waft  fori'1' «'■  Fi^Wait". 
Waft  done  in  Houfes,  and  the  Leffee  faid  quod  non  projlravit  domus  voluntarie,  and  Exception  ffrDjli-.^' 
was  taken  to  it,  and  it  was  faid  that  an  Action  of  Waft  would  not  lie  for  voluntary  Watt  in 
Houfes,  for  the  Claufe  abfque  impetitione  vafti  (hall  be  abfolute,  and  upon  the  Provifo  the  Leflbr 
(hall  be  put  Co  his  Writ  of  Covenant,  which  was  denied,  for  that  it  was  all  by  one  Deed,  and  the 
•Claufe  was  d  conditional,  fo  that  he  ought  to  take  the  Claufe  in  fuch  Form  as  it  was  made,  andd  But  feetw* 
yet  there  the  Provifo  was  not  fpoken  by  the  Leflbr  more  than  by  the  Leflee,  but  as  it  is  put  ic  f ;  l'l'eon.\l^. 
(hall  be  taken  as  an  Agreement  of  both  Parties.     So  in  our  Cafe,  when  the  Leafe  was  made,  by  119  3-  Leon. 
Indenture  with  the   faid  Claufe  contained  in  it,  then  the  Leafe  paffed  in  fuch  Form,  and  it  was  "^'wta"' 
parcel  of  the  Contract,  and  made  with  the  Affent  of  both  the  Parties,  and  at  one  fame  Time,  fo  it  is  faid,  this 
that  whatever  \A  ay  it  be  taken,  whether  a  Condition,  or  a  Limitation  of  the  Eftate,  or  a  Grant makeVcondi- 
on  the  Part  of  the  Leflee,  it  is  fuch  a  Thing  as  wijl  determine  the  Leafe  without  Queftion.    And  tion- 
as  to  what  has  been  ("aid,  that  in  Intendment  of  Law  the  faid  Claufe  (hall  be  taken  to  be  made 
after  the  Leafe,  and  h,  as  it  were,  at  a  different  Time,  Sir,   this  cannot  be,  fince  the  whole  is 


made  by  one  Deed  indented,  fo  that  no  Word  of  it  takes  Effect  before  the  Delivery  of  the  Deed, 
and  the  Deed  is  delivered  ail  at  one  Inftant,  and  therefore  all  the  Words  (hall  take  E fleet  at  one ^m^ |ro. 
fame  ■nftant,  and  there  is  no  Diftinction  of  Time  therein.     And  this  is  proved  by  the  faid  Cafes  Condition  215. 
of  10.  Afi-  pl-  15-  and  9    H-  6-     F°r  >n  tne  one  it:  was  by  feveral  Deeds,  but  delivered  at  one'ej^iut.^f 
fame  Time,  and  in  the  other  Cafe  it  was  all  by  one  fame  Deed,  and  there  it  is  taken  to  be  in  I  ,?w  b.  218.  a  3.co. 
at  one  fime   Inftant  without  any  mefne  Time-,  and  fo  in  the  Cafe  here.     Wherefore  it  feems  t5io!  c^l%.L\ 
clearly  that  notwithftanding  any  of  the  Exceptions,  the  Claufe  will  determine  the  Leafe.     Then  M°or35-  346. 
as  to  the  laft  Matter,  viz.   whether  or  no  the  Leafe  (hall   be  determined  and  void  before  Entry  ;  l\  L°onRi ^' 
it  fe:-ms  that  it  (hall,  for  the  Leafe  commenced   by  Contract,  that  is,  by   Words  without  other  Hctl-  *3- ' 
Circumstance,  and  was  a  good  Leafe  by  the  Words  before  Entry,  and  that  which  commences  by  4o8.°Pi- 1.  Poft. 
Words  and  witr.out  Entry  may  be  determined  by  Words  without  Entry.     c  But  if  the  Leafe  had  *4*-VMeCon- 
been  for  Lie,  then  fuch  Claufe  yi  fupra  might  not  determine  it  before  Entry,  for  a  Leafe  for  7*.  a .'/<•' >™-7' 
9  I  i'e  w'^'  Poft'  *,3* 
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Life  cannot  commence  by  Words  without  other  Circnmftance,  viz.  Livery  and  Seizin,  and  there- 
fore it  fhall  not  be  determined  by  fuch  Claufe  ut  Jupra  without  Entry.     For  the  Livery  and  Sei- 
•  Moor  292.     zin  which  gives  Perfection  to  the  Eftate  and  Entry  ought  to  be  avoided  by  Entry.     a  But  a  Leafe 
Poft.e0iV-39'    ^or  ^ears  commences  by  Words  without  Entry,  and  may  be  determined  by  Words  without  En- 
t»  Ante  133.  (i)  try-     And  fo  is  the  Diverfky.     And  as  to  the  Cafes  put,  viz,  in  °  14.  AJs.  where  a  Leafe  is  made 
for  Years  referving  Rent,  or  a  Re-entry  for  Default  of  Payment,  if  the  Rent  be  behind,  and  a 
Title  of  Re-entry  given,  and  afterwards  he  in  the  Reverfion  diftrains  for  it,  that  he  fhall  never  en- 
ter, or  if  he  makes  an  Acquittance  for  it,  that  he  fhall  never  enter  afterwards,  Sir*  thefe  Cafs 
are  not  like  our  Cafe  here.     For  when  a  Man  makes  a  Leafe  rendring  Rent,  and  if  the  Rent  is 
behind  that  he  fhall  enter,  there  he  has  expreffed  how  the  Leafe  fhall  be  avoided,  viz.  by  Entry. 
So  that  if  he  will  not  enter,  or  if  he  does  fuch  an  Act  as  excludes  him  from  his  Entry,  there  the 
esameDivetfity  Leafe  is  good  for  ever,  becaufe  it  continues  good  until  an  Entry  be  made.     c  But  in  our  Cafe  the 
Co.  Litt.  215.  a.  Words  are,  that  the  faid  Leafe  /hall  be  utterly  extinB,  void,  and  of  no  Ejfsci,  which  Words  diflbive 
the  Leafe  without  Entry  or  other  Circumftance,  and  then  if  it  be  utterly  Void  it  cannot  be  made 
good  by  any  Matter  ex  pojt  Jatlo ;  and   fo  is  the  Difference  between  the  faid  Cafes  and  our  own 
Cafe  here.     And  altho'  in  the  Cafe  here  it  goes  beyond  the  faid  Words,  and  faith    that  it  Jbn.ll 
be   lawful  Jor   the  Prefident   and  Scholars   again   to   enjoy,    poflejs,  and  have  the  Jaid   Tenements, 
&c.  yet  thefe  don't  take  away  the  Effect  of  the  firft  Words,  but  the  latter  Words  are  Surplufao-e, 
for  if  the  Leafe  was  determined  by  the  firft  Words,  then  was  it  in  vain  to  put  the  latter  Words. 
<>  Ante  133.  (i)  And  as  to  the  Cafe  put  in  d  22.  Ed.  4.  it  is  good  Law,  for  when  the  Leafe  was  ended  the  Leflee 
then  became  Tenant  at  Sufferance  to  the  Leflbr,  and  the  LefTor  could   not  punifh  him  by  Writ 
of  Trefpafs,  inafmuch  as  his  firft  Entry  was  with  his  Affent,  and  afterwards  he  was  Tenant  by 
his  Sufferance  and  Affent,  as  the  Law  faith,  and  then  he  cannot  impeach  him  for  a  Thing  where- 
unto  he  has  firft  affented  ;  but  in  the  faid  Cafe  the  LefTor  might  there  make  a  Leafe  for  Years  to 
another,  and  that  Leafe  fhould  be  good,  for  thereby  he  had  determined  his  Will  and  Pleafure. 
Wherefore  the  faid  Cafe  does  not  prove  any  Thing  againft  the  fecond  Leafe  here,  and  fo  the 
Rejoinder  is  good  notwithftanding  any  of  the  faid  Exceptions  to  the  contrary  ;  and  confequent- 
]y  the  Plaintiff  fhall  be  barred. 
E  c™tra  for  the       Gawdy  Serjeant  to  the  contrary.     It   feems  to   me  that  it  fhall  not  be  a  Rent,  becaufe  it   is 
Plaintiff.  not  referved  by  the  Words  of  the  Leffbrs.     And  it  is  utterly  againft  Reafon  to  take  the  Words 

of  one  Perfon  as  the  Words  of  another,  for  the  Law  will  not  make  fuch  Conftrucfion,  nor  will 
it  refer  what  is  fpoken  by  one  Man  to  that  which  is  fpoken  by  another,  or  take  them  to  be  of 
eM.  35.  h.  6.  the  like  Effect.     e  And  therefore  in  35'  H.  6.  the  Cafe  is,  that  John  Croke  was  feized  of  the  Ma- 
fto'beiF'tZBro  nor  °f  B.  in  Fee,  and  a  Deed  indented  was  made  between  the  faid  Croke  and  the  Prior  of  B.  as 
23.  '  follows,  Cum  Johannes  Croke  teneat  de  nobis,  ut  de  jure  Ecclefa  nojtr^e  praditla,  manenum  de  B.  per 

homagium,  fidelitatem,  Jcutagium,  et  reddtum  quatuordtcim  librarum  ad  Feftum,  &V.  Noveri'is  nos  Pri- 
crem  et  Conventum  ratsficajje  et  confirmajje  diElo  Johanni  slatum  Juum,  &c.  Jalvo  Jemper  nobis  et  JucceJ- 
Joribus  noslris  nojtro  antiquo  dominio,  fimul  cum  reddit.  et  Jervic.  de  manerio,  &c.  In  cujus  re},  csV.  uni 
parti  ejujdem  indenture  penes  praditlum  Johannem  remanenti  pradicli  Prior  et  Canventus  figillum  Juum 
commune  appojueruni,  alteri  vero  parti  penes  praditlos  Priorem  et  Conventum  remanenti  pradiktti  Johan  - 
nes ftgillum Juum  atpofuit,  and  the  faid  Croke  had  IiTue  H.  who  had  Iffbe  a  Son  and  a  Daughter 
by  one  Venter,  and  a  Son  by  another  Venter,  and  the  Daughter  as  Heir  of  the  whole  Blood  to 
her  Brother  had  the  Manor  by  Defcent  after  the  Death  of  th-  faid  Croke,  and  of  H.  and  of  her  Bro- 
ther, and  the  Succeffor  of  the  Prior  avowed  upon  her,  and  fhe  pleaded  hors  de  Jon  Fee ;  and  the 
Opinion  of  the  Court  there  was,  that  (he  fhould  not  be  eftopped  by  the  Indenture,  but  that  fhe 
might  well  have  the  Plea  for  two  Reafons,  one  was,  becaufe  the  Deed  was  no  Eftoppel,  for  that 
f  9.  Co.  10.  b.   f  all  the  Words  in  the  Deed  are  the  Words  of  the  Prior  and  Convent,  and  not  the  Words  of  the 
b  8.  Co.  54.  a.   faid  John  Croke  ;  the  other  Reafon  was,  for  that  if  it  was  an  Eftoppel,  s  yet  the  Daughter  is  not 
Hob.  31.  Co.     Heir  to  it,  but  the  youngeft  Son.     And  therefore  if  one  Reafon  there  was,  becaufe  all  the  words 
were  the  Words  of  the  Prior  and  Convent,    and  were  fo  accounted  in  Law  notwithftanding  it 
was  by  Deed  indented,  from  thence  we  may  fee  that  the  Words  of  one  Perfon  in  an  Indenture 
fhall  not  be  taken  as  the  Words  of  another,  nor  fhall  the  other   be  eftopped  thereby,  notwith- 
ftanding he  is  Party  to  the  fame  Indenture.     And  fo  a  fortiore  in  our  Cafe  the  Law  fhall  not  fay 
that  they  are  the  Words  of  the  Leffbrs,  nor  conftrue  them  to  amount  to  a  Refervation  of  Rent, 
inafmuch  as  they  may  otherwife  have  a  reafonable  Conftruction  and  Effect.     And  as  to  what  has 
been  faid,  that  the  Leffors  are  Parties  to  the  Words,  and  agreed  to  them,  it  being  by  Indenture, 
Sir,  true  it  is  that  they  agreed  to  have  the  Sum,  but  it  was  not  agreed  to  have  it  as  a  Rent.     So 
that  the  Effect  of  the  Agreement  is  to  have  it,  but  how  they  fhall  have  it,  viz.  as  a  Rent  or  not, 
is  not  Part  of  their  Agreement.     Wherefore  it  feems  to  me  that  fince  the  Words  are  fpoken  by 
the  Leflle  it  may  not  be  a  Rent,  as  I  have  faid  before.     And  alfo  (as  it  has  been  faid)  it  may 
not  be  a  Rent,  becaufe  it  is  not  iffuing  out  of  any  Land.     And  as  to  what  is  faid,  that  by  the 
Intent  and  Agreement  of  the  Parties  the  Law  fhall  adjudge  it  to  be  iffuing  out  of  the  Land,    Sir, 
*»  Fits,  Scire     it  cannot  poffibly  be  fo  taken  without  exprefs  Words.     h  And  this  will  be  proved  by  the  Cafe  of  the 
Facias  52.        prior  0f  Martin  and  the  Prior  of  Bingham  in  22.  Ed.  4.  for  there  the  Cafe  is  that  aFine  was  levied  be- 
tween the  Prior  of  Martin  Complainant,  and  the  Prior  of  Bing ham  Deforceant,  de  quinque  Marcis  et 
quinque  Jolidis  redditus  cumpertincntiis  inS.  et  K.  undeplacitum  conventions Jumm.  fuit  inter  eos,  and  the 
Fine  was,  Hac  ejljinalis  concordia,&c.  inter  Priorem  de  Martin  querentem,  ei  Priorem  de  Bingham  dejorc. 
de  quinque  Marcis,  et  quinque  Jolidis  redditus  cumpertinentiis  in  S.  et  K.  unde  placitum  convention; j  Jumm . 
fuit  inter  cos  ;  Jcilicet,  quod  Pri'.rde  Bingham  recogncvit  et  concejjit  pro  Je  et  Juccejjonbus  Juts,  qaodipji  de 
c£teroreddantfingulisannis  praditJo  Priori  de  Martinet  JucceJJoribmJuis,  pro  tenementis  qu<e  de  ecdemPriore 
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tenet,  et  qua  tenement  a  W.  de  W.  de  eodem  Prior e  de  Martin  aliquando  tenuit  in  pra.liSiis  vil'.is  &d. 
quinque  marcas  et  qumque  folidos  ad  duos  anni  terminos  pro  omnibus  fervitiis,  fc  -Ji's,  &c.  Et  pro  hac  con- 
ceffione  &c.  idem    Prior  de  Martin  concejfit  pro  fe  et  fuccejforibus  puis  quod  ipfi  vjarrantizabunt  pra 
ditlis  Priori  de  B.  et  fuccejforibus  fids  pr  a  diet  a  tenement  a  contra  omnes  Genie's.     And  afterwards  the 
Succefibr  of  the  Prior  of  Martin  brought  a  Scire  Facias  againft  the  Succeflbr  of  the  laid  Prior  of 
Bingham,  to  have    Execution   of   the    Arrears   for  14  Years,  and  there  it   was  faid  that  the  Scire 
Facias  was  not  maintainable,  for  the   Fine  proves  the   Rent  granted  to  the   Predeceffor  of  the 
Plaintiff  to  be  a  Rent-Service,  or  other  Rent   iffuing  out    of   Land,  and  not  an  Annuity,  where-  vidcB.  n.  c. 
fore  inafmuch  as  he  has  acknowledged  it  to  be  executed,   he  ought  to  have  had   an  Affize  or  Dif-  $ 2S- 
trefs,  and   not  this  Writ  which   is   in  Nature   of  a  Writ  of  Annuity  •,   but   yet  the  Scire  Facias 
was  adjudged  maintainable,  and  that  he  fhould  have  Execution,   becaufe  the  Fine  was  levied  of  a 
different  1  hing  from  the  Original  :  For  the  Original,  that  is  to  fay,  the  Writ  of  Covenant,  was 
of  a  Rent,  which  fhall   be  intended  a   Rent-Service,  and  the  Fire. does  not  fay,   pradibJum  red- 
ditum,   but  it  was  de  quinque  Marcis   et  quinque  folidis,  which   is  of  a  Thing  that  was  not  in  effe 
before  the  Fine,  viz.  of  an  Annuity,    for  the  Prior  of  Bingham  was  Tenant   of  the    Land,   who 
could   not  grant  the  Seigniory  to  another,  wherefore  it  is  but  an  Annuity,  and  no  Rent.     And 
then,  I  fay,  if  this  is  there  holden  an  Annuity,  and  not  a  Rent  iffuing  out  of  Land,  by  the 
fame  Reafon  in  our  Cafe  it  is  a  Sum  in  grofs,  and  not  a  Rent  iffuing  out  of  the  Land  ;  for  in  the 
Fine  it  was  granted  to  be  paid  for  the  Land,  and  fo  in  our  Cafe  it  is  granted  to  be  paid  for  the 
Land,  which  Land  is  nothing  more  than  a  Confideration  in  the  one   Cafe  and   in  the  other,  and 
is  not  charged  with  the  Payment,  and  every  Word  in  the  Fine  is  as  ftrongly  the  Word  of  both 
the  Parties,  as  the  Words  in  an  Indenture  are,  et  ubi  eadem  eft  ratio,  ibi  idem  jus.     And  there- 
fore it  is  not  a  Rent  in  our  Cafe,  but  a  Sum  in  grofs,  and  then  the  Grant  that  the  Leafe  fhall  be 
void  for  the  Nonpayment  of  the  Rent   and  Farm  is  void,  becaufe  there  is  no  fuch  Rent  or  Farm. 
As  if  a  Man  makes  a  Leafe  of  Land,  upon  Condition  that  if  the  Leffee  does  Waft  in  the  Houfes 
upon  the  Land  leafed,  that  then  the  Leafe  fhall  be   void,   where  in  Fact  there  is  no  Houfe  at   all 
on  the  Land  leafed,  this  is  a  void  Condition,  becaufe  it  is  referred  to  a  Tffng  which  is  not  in  be- 
ing.    And  if  it  was  a  Rent  and  no  Farm,  then   alfo  the   Term  fhould  not  be  void,  for  it  is  in 
the   Copulative,  viz.  if  the   Rent  and  Farm   be  behind,   but  it  is  neither  the  one  nor  the  other, 
for  which  Reafon  it  feems  to  me  that  the  Claufe  is  not  fufficient  to  make  the  Leafe  void.     Fur- 
ther, it   feems  that  inafmuch  as  it  is  but  the  Grant  of  the  other  Party,  the  Leafe  fhall  not  be  a43.  Am  pi.44. 
void  becaufe  it  was  executed.     a  But  an  Obligation,  Recognizance,  or  Warranty,  or  fuch  Things  ft,,^fi"  p™- 
as  are  executory  may  be  defeated  by  a  Defeazance,  but  not  Things  executed.     And  here  it  is  to  tio'nis.Bro? De- 
be  confidered  that  the  Grant  of  Defeazance  came  after  the  Leafe,  for  if  the  Leffee  firft  deliver  ^•zmce  IJ-  '" 
his  Part  to  the  Leffor,  then  is  the  Defeazance  void,  for  at  that  Inftant  he  was  not  Leffee,  and  Cal  im.'^**'. 
therefore  we  ought  to   take  it  according  to  Order,   and  as  it  may  ftand  together,    and  that  is,  237- a-  *■  P°- 
that  the  Leffors    firft  delivered  their  Part  of  the  Indenture,  whereby  the  Leafe  was  executed,  48'Wocr  5"^" 
and  that  afterwards  the  Leffee  delivered  his  Part  of  the  Indenture,  and  fo  there  is  a  mefne  Time,  pV  78^811.  r.i. 
and  the  Leafe  was  firft  executed,  and  the  Defeazance  came  after,  which  may  not  defeat  Things  tic. Difeafaiicea 
executed.     "And  therefore  in  43.  Aff.  a  Releafe  of  Right  made  by  the  Diffeizee  to  the  Tenant vl  10' 
of  the   Land  may   not   be  defeated  by  a  Defeazance  afterwards,  becaufe  the  Right  was  extinct  b43-  Am  pi. is. 
before,  and  the  Releafe  executed.    And  fo  was  the  Leafe  here,  which  may  not  be  defeated  by  the1;™'  Co"a,tlcn 
Defeazance  after.     Further,    admitting  the  Defeazance  good,  it    feems  that  although  the  Words  Defeafance  n. 
are,  that  the  Leafe  fa  all  be  utterly  extincl,  void,   and  of  no    EffecJ,  yet  the  Law  will  make  an  Ex-  pcer'"^s„^  'c„ 
pofition  hereof  in  what  Manner  it  fhall  be  void.     c  As  the  Statute  of  Wejiminfter  2.  cap.  1.  which  Litt.  2"36.  i>. 
fays,   that  if  a  Fine  be  levied,  ipfo  jure  fit  nullus,  yet  the  Law  makes  an  Expofition  thereof,  viz.  c.pil'z.'"'^0' 
that  it  fhall  be  void  as  to  binding  the  Right,  but  yet  that  it  is  a  Difcontinuance.     dAnd  fothe  Sta-  cseeaDte57.  (»; 
tute  of  8.  H.  6.  cap.  10.  which  makes  Outlawries  void  upon  Indictments  or  Appeals,  if  a  Capias  a.nd  th.e  Books 
is   not  awarded  againft  the  Party  in  the  County  wherein  by  the  Indictment  or  Appeal  he  is   ex-  1.  p.Wms.  a;2. 
preffed  to  be  dwelling,  is  expounded  by  the  common  Law,  viz.  that  it  fhall  be  void  by   Writ  4-Bac.Abr.647. 
of  Error.     So  here  the  Words  which  grant  that  the  Leafe  fhall  be  void  fhall  be  expounded  to  be  2_  a  p'^  ^;  " 
void  by  Entry,  and  not  otherwife.     e  And  if  a  Man  makes  a  Leafe  for  Years  of  his  W  ife's  Land,  26-  B" 
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and  dies,  the  Leafe  is  not  void  before  Entry  made  by  the  Wife,  for  Poffeffion  ought  to  be  avoid    lf^' 
ed  by  Poffeffion,  and  fuch  Poffeffion  ought  to  be  gained  by  Entry.     f  But  if  my  Father  dies,   and  r.  407.'  see 
his  Land  defcends  to  me,  a  Leafe  for  Years  made  by  me  before  my  Entry  is  good,  becaufe  I  i.-Bac.Abr.3-»; 
had  Poffeffion  in   Law,  and  none  had  Poffeffion    in  Deed.     But  if  a  Stranger  abate?,  a  Leafe  L-  P '.  .Ed.'!!' 
made  by  me  after  is  void,  for  the  Stranger  had  the  Poffeffion  in  Deed  before  my  Entry.     So  here  •§•  a-  b-  *& 
the  Poffeffion  in  Deed   is  in  the  firft  Leffee  until  Entry  be  made  ;  and   then  the  fecond  Leafe  is    a"y' 
void,  for  he  has  not  pleaded  an  Entry  in  Deed  made  by  the  Leffors,  which  fhall  not   be  intend- 
ed without  it  be  fhewn.     And  therefore  upon  the  whole  Matter  it  feems  to  me  that  the  Plaintiff 
fhall   recover. 

And   afterwards  in   Eafter  Term  7.  Ed.  6.  Ramfey  argued  again.     And  becaufe  his  Argument  iafi-.r  rcrm7. 
was  much  to  the  fame  Effect  with   his  former  Arguments,  I  have  here  omitted  the  Report  of  it.  Eaw-(>. 
And  Morgan  Serjeant  then  anfwered  him.     And   he  argued  that  it  was  a  Rent.     For,  he  fiid,  it  E contra  for  the 
is  not  only  to  be  confidered,  who   fpeaks  the  Words  of  Refervation  of  the  Rent,  but  the  chief DelcnJajlc- 
Matter  to  be  confidered  is  the  Aff-nt  of  the  Parties,  viz.  the  Lefibr  and  the  Leffee.     And  there- 
fore in  the  common  Words  of  Refervation,  viz.  tenendo  by  fuch  a  Rent,  or  folvendo,  or  reddendo 
fuch  a  Rent,  although  the  Words  are  taken  to  be  fpoken  by  the  Leffors,  yet  they  are  notfuffici- 
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ent  to   make  a  Rent,  without  having  the  Affent  of  the  Lefiee  thereunto.     For  the  Leffor  mall 
not  have  an  Action  of  Debt  for  Rent  referved   by  fuch  Words,  except  it  be  adjudged  a  Contract 
in  Law,  and   a  Contract  cannot   be   without  an  AiTent  between  two  or  more,   wherefore  the  Af- 
fent  of  both  Part.e-,  is  the  Perfection  of  the  Contract,  and  then  the  Law  faith,  that  although  the 
Words  come  out   of  the   Mouth  of  the  one  only,   yet  they  are  the   Words  of  both  in  Effect:  and 
Operation  of  Law.     And  by  the  fame  Reafon  that  the  faid  Words,  viz.  reddendo,  folvendo,  and 
the  like,  fhall    be   taken   to   conic  out  of  the   Mouth   of   the  Leffor,  and  ihall  be  in  Effect  the 
Words  of  the  Lefiee  and  of  the  Leffor  alfo,  {o  in  our  Cafe  the   Words  which  fhall   be  taken  to 
come  out  of  the  Mouth  of  the  Lefiee  fhall  in  Effect  be  the  Words  of  the  Leffors  and  the  Left  e. 
And  fo  inafmuch  as  the  Subftance  of  the  Matter  is,  that  the  Leffors  fhall  have  fo  much  Money 
annually  for  the  Land,  the  Law  will  fay  that  the  Words  are  properly  fpoken  for  the  Purpofe, 
and  that   they  will    make    it  a  Rent.      And   if  it  was  not  a  Rent,  but  a  Sum  in  grofs,  yet  the 
Words  which   call  it  a  Rent  may  and  fliall  be  taken  for  a  Sum  in  grofs,  inafmuch  as   it  is   to 
continue,  and  to  be  paid  yearly.      And  further,    the  Covenant  and  Grant  that  the  Demife   fliall 
be    void  fhall  determine  the  Leafe.      For  it  cannot  enure  to  any  other  Effect,  for  the  Leffors 
might  not  have  an  Action  of  Covenant  upon  this  Covenant  and  Grant,  for  fuch  Action  does  not 
lie  but  where  the  Thing,  for  which   the  Covenant  is  made,  h  to  be  done  at  a  Time  to  come  by 
the  Perfon  of  fome  one.     And  here  the  Covenant  and  Grant  refers  to  a  Thino-  which  is  not  to 
be  done  by  the  Perfon  of  any  one,  but  to  a  Thing  which  is  to  be  executed   in  itfelf.     And  if  the 
Words   fhould  not  enure   to  a   Determination  of  the  Leafe,  they  would  be  utterly  void,  for  they 
cannot  enure  to  any  other  Effect,  and  to  make  them  void  would   be  too  difficult  a  Matter  to  be 
proved  •,  and  therefore   the  Leafe  was  diifolved  ipfo  faclo  when  the  Rent  was  in  Arrear.     And 
aoS'PiJ'pnfth        argued  further,  a  that  although  the  Leffors  might  not  have  an  Action  of  Trefpafs  before  En- 
142.  (s).'         try  here  made  after  the  Rent  was  in  Arrear,  yet  they  might  well  enough  make  a  Leafe,  foraf- 
much  as  the  fir  ft  Leafe  was  diffolved   prefently  by  the  Rent  being  in  Arrear,  and  the  firft  Lef- 
fee  became  Tenant  at  Sufferance,  in   which   Cafe  the  Leafe  is  good,  and  therefore  the  Plaintiff 
fhall  be  barred.     And  further  he  faid,  that  there  was  a  Defect  in  the  Pleading  which  could  net 
be  cured,  and  that   is,  the  Plaintiff  hath  a  ledged  the  Trefpafs  at   Southwark  in  two  Places,  id: 
in  Barmfy-Street,  and  in  Horfmgdown-Lane,  and  the  Defendant  faith  that  the  Place  where  &c 
was  one  Garden,   and  thirteen  Meffuages  at  Barmfey-Street,  and  as  to  that  juffifies,  and  fays  no- 
thing as  to  the  other  Place,  for   which  Reafon  it  feemed  to   him  that  the  Defendant's  Bar  was 
bad  upon  that  Account,  but  that  the  Rejoinder  was  good,  as  it  is  faid   before  &V.     And  after-. 
Repleader AfrVi.  wards  for  this  Fault  in  the  Pleading  it  was  held  bad,   and  therefore  the  Parties  *  repleaded.     And 
* C'noI'  Here"'  a tne  Evading  was  altered  in  feveral  Points  (as  appears  in  the  new  Roll  thereof  made,  which  is  to 
Repleader  after  be  feen  in  Mich,  i.  Mary  Rot.  158.)  viz.  in  thefe  Points,  whereas  the  Trefpafs  in  the  firft  Plead- 
S/eT'ZSing  was   affigned  the  third  Day  of  July  in  xhtfirfi  Year  of  the  Reign  of  King  Edward  6.   and 
-jcxata quajiio, as  the  detaining  the  Plaintiff  out   of  PofTeffion    until  the  17th  Day  of  November  in  the  fecond  Year 
6PP3Tpi* 89b"1  of  the  Reign  of  King  Edward  6.  now  the  Trefpafs  was  affigned  the  faid  third  Day  of  July,  and 
Repleader  39.     the  detaining    the  Plaintiff  out  of  Poffeffion  was    alledged    until    the  fecond  Day  of  June  in  the 
^'margini.'  77' feventh  Year  of  the  fame  King.     And   alfo   the  Defendant  pleaded   the  Plea  in   Bar  to  both  the 
3.  Co.  52.  b.     Places  affigned,  and  juftified  in  both  Places;  and  whereas  in  the  firft  Pleading  the  Defendant  in 
Moor7  867.  pi.  tne  Rejoinder  had  fhewn  that  the  Caufe  why  the  Leafe  became  void  was  for  the  Rent  in  Arrear 
119S.  sav.  89.   at  one  Day,  viz.  at  the   Feaft  of  St.  Michael  the  Archangel  in   the  37th  Year  of  the  Reio-n  of 
I'. !  Buift.^Cro!  King  Henry  8.  and   by   the  Space  of  fix  Weeks  thence  next  following,  now  in  the  new  Pleadino- 
1. 318.  pi.  4.     he  fhewed  that  the  Rent  was  behind  at  two  days,  that  is  to  fay,   ib/.  1  is.  8d.   was  in  Arrear  at 
4I0.  l^Mod.  4.'  the  Feaft  of  the  Annunciation  of  our  Lady  anno  36.  H.  8.  and  by  the  Space  of  two  Months  next 
102.  ail  which  following  the  fame  Feaft,  and  other  18/.   uj.   8d.  was  in  Arrear  at   the  faid  Feaft  of  St   Michael 
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Hties  fee  cited    in  the  laid  37th  Year  of  King  Henry  8.  and  by  the  Space  of  fix  Weeks  next  following  the  fame 
Ab^i" Re71"'  Feaft,  by  which  Means  the  Leafe  became  void  :  And  whereas  in  the  firft  Record  the  Matter  of 
picaderA.pi.ii.  the  Rent  being  in  Arrear  was  alledged  by  the  Words  (for  that)  viz.  for  that  the  Rent  was  in  Ar- 
rear, the  Leafe  became  void,  now  in   the  new  Record  it   was  pleaded  that  the  Rent  was  in  Arrear 
and  fo  it  was  alledged  in  Fact  to  be  in  Arrear  ut  fupra.     And  the   new  Record  varies  from  the 
old  one  in  few  or  none  other  material  Points  except  thefe. 
Trhuterm  i.         And  afterwards  in  Trinity  Term  I.  Mary.  Robert  Brook  Serjeant  Recorder  of  London  recited 
e  antra  for  the  the  Cafe,  as  it  was  in  the  new   Record,  and  as  it  is  fhewn  above,  and  faid,  it  feems  to  me  that 
Plaintiff.  the  Plaintiff  fhall    recover.       Four  Queftions  arife  upon  the  Rejoinder;  firft,  whether  there  is  a 

Condition  here  or  not :  fecondly,   whether  there  is  a  Rent  or   not ;  thirdly,  if  there  is  neither  a 
Condition  nor  Rent,  whether  the  Covenant  will  make  the  Leafe  void  without  Entry  or  not  • 
fourthly,    whether  or  no  the  Rejoinder  be  double.     And  as  to  the  firft  Point,  there  is  not  any 
b  Palm.  496.     Condition  heie,  b  for  no  Condition  can   be   made  but  by  him  that  parts  with   the  F^ftate,  and  by 
503. Dy.  6.pU.  his  Words.     And    here  if  there  fhould   be  a  Condition,  ic  would  be  made  by  him  that  takes 
ntcI33-  (  )•  the  Eftate,  and  by  his  Words,  which  is  contrary  to  the  Nature  of  a  Condition.     And  bt fides  the 
Words   here  are  not  conditional,  nor  equivalent  to*   Words  conditional,  for  conditional  Words 
are  reftrictive,  as  ita  quod,  or  if  the  Lejfee  do  fuch  an  Art,    ovfi  contingat,  or  provifo  femper,  thefe 
are  conditional  Words,  and  reftrain  or   compel  the  Perfon  to  do  or   not  to  do  fuch  a  Thino-, 
on  Pain  of  Forfeiture  of  the  Eftate  or  Thing  given.     And  yet  provifo  femper  does  not  always  make 
J4.  15. Bio.  '  a  Condition,  as  in  Dockray's  Cafe  in  c  27.  //.  8.  where  a  Leafe  was  made  by  the  Prior  of  St.  John's 
Condition;.      t0  ~£)0Ckray  by  Indenture,  in  which  it  was  contained,  provifo  that  if  the  Prior  or  any  of  his  Bre- 
thren 
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thren  will  inhabit  thereupon,  that  then  the  faid  Dockray  and  his  Affigns  bound  themfelves  by  the1 
fame  Indenture  upon  one  Year's  Warning  to  remove  and  give  Place  to  the  faid  Prior,  there  the 
Cafe  is  not  adjudged,  but  as  I  take  it,  it  is  not  a  Condition,   for  the  Words  after  the  provifo  are 
not  proper  to  make  a   Condition,  for  they  don't  force  the  Party  to  do  or  not  to  do  any  Thing* 
but  the  Leffee  without  compulfatory  Words  of  the  LelTor  covenants  and   grants  that  he  will  re- 
move.    So  in  our  Cafe,   neither  in  the  Premiffes  of  the  Claufe,  nor  in  the  Words  following  are 
there  any  Words  conditional,  or  equivalent  to  fuch,  but  fimply  a  Grant  or  Covenant  made  by 
the  Leffee,  which  does  not  contain  any  Condition  of  the  Leffors ;  for  which  Reafon  it  feems  to 
me  that  the  Words  are  not  conditional,  nor  fufficient  to  determine  the  Leafe.     Further,  admitting 
the  Words  to  be  conditional,  yet  they  are  referred  to  a  Determination  of  the  Leafe  for  Rent  in 
Arrear,  where  there  is  no  fuch  Rent.     For  in  the  fame  Manner  as  a  Condition  ought  to  be  made 
by  the  Words  of  the  LefTor,  fo  ought  Rent  to  be  referved  by  Words  of  the  LefTor,  or  be  granted 
out  of  the  Land  by  the  other  Party  •,    and  here  there  is  no  Rent  referved  by  the  Leffor,  for  the 
Words  of  Refervation  are,  reddendo,  folvendo,  or  the  like,  but  here  there  is  not  any  fuch  Word, 
or  Words  of  the  like  Senfe,  but  only  a  Covenant  and  Grant  to  pay  fuch  a  Sum,  and  he  does  not 
charge  the  Land  with  it,  for  which  Reafon  there  cannot  be  a  Rent  referved,  nor  a  Rent  granted^ 
becaufe  it  is  not  granted  out  of  the  Land,  and  no  Rent  may  be  but  what  is  granted  out  oi  Land. 
a  And   therefore  the  Cafe   in    10.  AfJ.  pi.  4.  may  be  well   agreed,  which  is,  that  in  an  Affize  of  aBro.  Affize  i5-\j 
Rent  a  Specialty  was  fhewn  forth,  which  proved  that  the  Rent  was  not  granted  to  be  taken  of  ^ntS2|-^1°- 
the  Tenements,  but  certain  Tenements  were  bound  to  Diftrefs,  and  out  ot  thefe  Tenements  was  Fit*. Ami- 157! 
the  Rent  ifllring,  as  it  was  there  adjudged  ;  and  I  will  readily  agree  that  it  is  a  Rent,  becaufe  the  B/°'iapa^^!r" 
Party  may  diftrain   in  Land  for  it,  and  fo  the  Land  is  charged.     But  here  no  Land  is  charged  bVo.j  Rent  14." 
with  it,  and    therefore  it  cannot  be  a  Rent,  and  then  the  Covenant  and  Grant  that  if  the  Rent  \^ PI* 7'^ii 
be  in  Arrear  the  Leafe  {hall  be  extinct,  is  utterly  void,  for  it  is  referred  to  a  Thing  where  there  is  ion.  4.1.  aV.  pl 
none  fuch,  and  it  is   as  if  the   Leffee  had  granted  that  if  his  Homage  fhould  be  in  Arrear  to  the  I'w'f^'i*1' 
Leffor  by  the  Space  of  a  Month,  the  Leafe  fhould  be  void,  which  Claufe  had  been  of  no  Effect,  p.  9  h.  6.  9.a. 
'  becaufe  the  Leffee  fhall  not  do  Homage  to  the  Leffor,  and  therefore  the  Claufe  had  been  void  ;  G^tt'-ivT' 
and  fo  fhali  it  be   in   our   Cafe.     But  admitting  it  to  be  a  Rent  and  a  Condition,  yet  the  Leafe  Rent  1.  m.  jr. 
continues  until  Entry  is  made.     For  when  a  Man   has  an    Efcate,  or  is  in  Poffeffion,  he   fhall  be  j^wVv'er 
faid  in  Law  to  have  the  Eftate,  or  to  be  in  Poffeffion  until  another  has  taken  the  Eftate  or  Poffef  a*,  pi.  141. 
fion  from  him.     And  fuch  Eftate  or  Poffeffion  ought  to  be  taken  away  by  Entry.     As  if  a  Man  pif5°!*7f?o.4zj! 
makes  a  Feoffment  in  Fee,  and  the  Feoffee  at  the  fame  Time  makes  a  Defeazance,  which  is  af- a-  Co.  Litt.  14-. 
terwards  performed,  yet  the  Feoffee  remains  Tenant  in  Fee-Simple  until  Entry  is  made  upon  him  •, a'   '"'  *221' 
and   fo  fhall  it  be  of  a  particular  Efcate  in  Tail,  for  Life,  or  for  Years,  for  the  Cafes  are  all  one, 
and  are  founded    upon  the  fame  Reafon.     b  And  therefore  in  18.  Ed.  4.  where  a  Formedon  was  •»  h.  is.  Ed.  4„ 
brought  againft  Tenant  pur  attter. vie,  and  pending  the  Writ  teftuy  qtte'vh  died,  and  the  Tenant  BnJl'^'JfiT 
continued  in  Poffeffion,  and  he  in  the  Reverfion  prayed  to  be  received,  yet  there  the  better  Opi-  384- 
nion  is,  that  the  Writ  is  not  abated  until  the  Leffor  hath  entered,  nor  is  the  Intereft  of  the  Te- 
nant pur  auter'vie  determined  by  the  Death  of  cejluy  que  vie;  which  proves  that  until  Entry  is  cv;d„c    L- 
made  c  neither  the  Eftate  nor  the  Poffeffion  is  taken  away.     d  And  in  Wheeler's  Cafe   in  14.57.!).' 
H.  8.  in  fecond  Deliverance,  where  Wheeler  Leffee  for  Years  granted  his  El^ate  to  the  Plaintiff, d  h.  14.  h.  8. 
upon  Condition  that  he  could  obtain  the  Favour  and   good  will  of  the  firft  Leffor,   and  the  firft  dJtion6?'  But" 
Leffor  afterwards  told  the  Defendant  that  he  would  rather  caft  away  the  Tiles  of  the  Houfe  than  aw*  that  this 
that  the  Defendant  fhould  have  the  Leafe,  there  it  is  held,  that  upon  this  Difagreerhent  the  Inter-  was^noTtodie 
eft  of  the  Plaintiff  was  not  void,  for  it  appears  there  that  the  Plaintiff  gi  anted  u  to  the  Defendant,  Piaimlffhimieif, 
and  the  grant  to  the  Defendant  was  there  holden  void,  becaufe  the  firft  Eftate  was  not  void  be-  Efficient  IS  a 
fore  Entry.     "And,  Sir,  in  the  Regilier  there  is  a  Writ  called  a  Writ  of  Entry  ad  terminam  £«*' £ree™«>;t,forthe 
prater'at,  which  lies  in  Cafe    where  the   Termor  holds  over  his  Term,  and  this  proves  that  the •'whenthe'pkjn- 
Poffeffion  and  Intereft  remains  in  him   until  an  Entry  is  made,  for  if  he  had  no  Eftate  in  the  tiff"me  tohirn, 
Land  but  at  Will  or  at  Sufferance,  then  the  Writ  would  not  lie  againft  him.     Which  Cafes  ar-  might ^eve/en- 
eue  ftrongly  that  in  our   Cafe  although   the  Covenant  and  Grant  had  been  fufficient  to  give  Title  tei'>buttj" Ip^nt 
of  Re-entry  to  the  Leffors,  yet  until  Entry  in  Deed  is  made  the  Term  is  not  avoided  or  de-  by,  and  not  de- 
termined, and  confequently  the  fecond  Leafe  made  during  the  firft  Leafe  is  void.     Further,  as[^/,hj*-Sa*a' 
to  the  Form  of  the  Pleading,   it  feems  that  the  Rejoinder  is   double,   for  in  the  Rejoinder  it  is  upon  another "" 
fhewn  that  the  Rent  was  in   Arrear  at  two  Days,  viz.  at  the  Feaft  of  the  AnnUncialioh  of  our  Pomt- 
Lady,   and    at  the  Feaft  of  St.  Michael,  and  it  would  have  been  fufficient  to  have  fhewn  that  it '  Rcs:i>-  «7- 
was  in  Arrear  at  one  of  the  Days  only,  for  that  avoids  the  Leafe  as  well  as  if  it  was  in  Arrear     '    K'S7' 
at  two  Days,  and  then  the  mewing  it  to  be  in  Arrear  at  two  Days  makes  it  double,  for  each  of 
the  Days  is  iffuable  ;  for  if  we  fhould  fay  that  it  was  not  in  Arrear  at  the  Feaft  of  St.  Michael, 
then  he  may  demand  Judgment,  becaufe  we  don't  anfwer  to  the  Rent  in  Arrear  at  the   Feaft  of 
the  Annunciation,  for  that  makes  the  Term  void,  and  if  we  fhould  anfwer  to  both,  then  we  fhould  i  m.  i9.  Ed.  4. 
ioin  two  Iffues,  one  of  wheh  might  be  found  for  us,  and  the  other  againft  us,  in  which  Cafe  the4,  f1-  ,2-  £r 
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Court  would  be   greatly  inveigled  and  at   a   Lofs  what  to   do;  .wherefore  fince  he  has  offered  us  181.  a.  Finch 
two  f  Iffues,  one  whereof  had   been    fufficienr,  the   Rejoinder  in  this  Point  is  double.     g  As  in  393' 
2.  H.  6.  where  in  a  Writ  of  Ward  brought  by  the  Lord,  a  Feoffment  of  the    Anceftor  of  the  %  H-  ,3-  H- 6- 
Infant  was  pleaded  in  Bar,  and  the  Lord  (being  Plaintiff)  averred  it   to  be  upon  Condition  that  Double  pjcaja. 
whereas  the  Wife  of  the  Tenant    was  enfe[nt,  if  ffe  was  delivered  of  an   Iffue  Male,    that  then*0,  S-  V\. 
he     fhould    enfeoff    him,    and    afterwards    flic    was    delivered    of    an  Iffue    Male,    the   Ward-  vk-i.  A.'pi.uo. 
fhip  of  whom  is  now  demanded;  and  by  the  Opinion  of  the   whole  Court  the  Plea  was  double, 
for  the  Feoffment  upon  Condition  was  Coliufion  apparent,  and   was  one  Matter,  and  the  Aver- 
ment 
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»m. so.  h.  6.  ment  0f  the  Collufion  was  another  Matter,  and  then  the  {hewing  of  both  (both  being  effectual 

7.  r  it2-  Avowry  c?  v  o 

11.  Bro.  Double  and  anfvverable)  makes  the  Plea  double.  a  So  in  20.  i7.  6.  in  Avowry,  the  Avowant  alJedged 
Ab*  ,-4"^ubie*^e  Seizin  of  the  Services  in  his  Grandfather,  and  another  Seizin  in  himfelf,  and  that  is  there 
picaA.'pi. 35.  clearly  held  to  be  double,  becaufe  each  of  them  is  traverfable,  and  one  only  would  have  been 
b  h.  22.  h.  6.  fufficient.  b  So  in  22.  H.  6.  a  Man  alledged  two  continual  Claims  to  avoid  a  Defcent  vi%.  that 
37.  pi.  3  Fitz  his  Predeceffor  and  himfelf  made  continual  Claim,  and  that  is  there  held  to  be  double,  becaufe 
a.°Brrt>oubie  his  own  continual  Claim  would  have  been  fufficient  to  avoid  the  Defcent,  if  the  dying  feized 
Plea  51.  p.  15.  was  jn  his  own  Time,  and  then  the  other  was  unneceffary.  c  So  if  one  will  plead  in  Bar  two  De- 
ti'ttk'ton.  Brw  fcents  in  Fee,  this  makes  the  Plea  double,  caufa  qua  fupra:  But  to  alledge  two  Defcents  in  Tail 
ibid.  54.  m.  9.  ^  ot  ma,lce  the  Plea  double,  for  one  Anfwer,  viz.  ne  dona  pas,  makes  an  End  of  the  whole; 
ibid.  29.  Vin.  fo  that  the  Defcents  there  are  not  the  moft d  fubftantial  Part  of  the  Matter,  but  the  Gift,  and  in 
Pka a'  ?°2We fhewing  of  the  Gift  he  muft  fhew  how  it  came  to  the  laft  Iffue,  e  and  forafmuch  as  he  is  ne- 
75-  no.  '  '  ceffarily  compelled  to  do  that,  it  is  not  double.  f  And  fo  in  Debt  againft  an  Executor,  to  plead 
cSameDiverfity^z/y  adminifiered,  and  Jo  nothing  in  his  Hands,  does  not  make  the  Plea  double  although  they  are 
4.piI.9i*.p«4&-two  Things,  for  the  one  is  pursuant  to  the  other,  and  the  laft  is  but  a  Conclufion  from  the  firft, 
vijor  ei  Brian.  ancj  one  Anfwer,  viz.  djfets  in  his  Hands,  makes  an  End  of  the  whole,  2nd  forafmuch  as  the 
i.°*-'inch'is?r  Law  compels  him  to  take  that  Conclufion,  it  fhall  not  be  double.  But  here  he  is  not  com- 
2.  Finch  C93,  peUed  to  fhew  that  the  Rents  were  behind  at  both  Days,  but  the  fame  Advantage  is  given  for 
the  Rent  behind  at  one  Day  as  for  the  Rent  behind  at  both  Days,  and  then  the  fhewing  that 
--  Brl3 Do Jbie  the  Rent  was  behind  at  two  Days  makes  the  Plea  double,  inafmuch  as  each  of  them  is  anfwer- 
Hea  16.  able,  as  it  is  faid  before.     For  which  Reafon  it  feems  to  me  that  the  Plaintiff  fhaii  recover. 

e  contra  for  the  Catline  Serjeant.  It  feems  to  me  to  the  contrary.  And  firft,  as  I  take  it  in  our  Cafes  there  is 
Deicndant.  a  g00d  Refervation  of  a  Rent.  For  although  there  are  not  here  the  ufual  Words  of  Refervation, 
yet  there  are  Words  equivalent  in  Law  thereunto.  g  For  in  our  Law  if  any  Perfons  are  agreed 
upon  a  Thing,  and  Words  are  expreffed  or  written  to  make  the  Agreement,  although  they  are 
e  Doc.  pia.136.  nQt  apt  an(j  ufuai  Words,  yet  if  they  have  Subftance  in  them  tending  to  the  Effect  propofed, 
°  *9 "  '  the  Law  will  take  them  to  be  of  the  fame  Effect  as  ufual  Words;  for  the  Law  aiways  re- 
4, ^FKz.Doubie gards  the  Intention  of  the  Parties,  and  will  apply  the  Words  to  that  which  in  common  Pre- 
i-ieaz?.  Bro.  3.  j-L)mption  maybe  taken  to  be  their  Intent.  And  fuch  Laws  are  very  commendable.  For  if 
Fcr'jay.7ii.Si%.  the  Law  fhould  be  fo  precife  as  always  to  infill  upon  a  peculiar  Form  and  Order  of  Words 
h.8  4.a.Keiw. -n  Agreements,  and  would  not  regard  the  Intention  of  the  Parties  when  it  was  expreffed  in  other 
l//.aboc'.  puff  Words  of  Subftance,  but  would  rather  apply  the  Intention  of  the  Parties  to  the  Order  and  Form 
136.  i-Fin£h  of  Words,  than  the  Words  to  the  Intention  of  the  Parties,  fuch  Law  would  be  more  full  of 
l9l'.  vin!  Abr.  Form  than  of  Subftance.  But  our  Law,  which  is  the  moft  reafonable  Law  upon  Earth,  regards 
m.  c°uble  plea  the  Effecl  and  Subftance  of  Words  more  than  the  Form  of  them,  and  takes  the  Subftance  of 
g'sPp4poh  Words  to  imply  the  Form  thereof,  rather  than  that  the  Intent  of  the  Parties  fhould  be  void. 
182.  Latch2;a.  And  the  Law  takes  Words  of  Subftance  that  are  rarely  ufed  to  be  equivalent  to  Words  of 
~73'  Subftance  that  are  ufual.     h  And  therefore  if  Tenant  for  Life  and  his  Leffor  make  a  Feoffment 

LdethenBoo9ksd)'n  Fee  bY  Deed,  this  is  the  Feoffment  of  the  Tenant  for- Life,  and  the  Confirmation  of  the  Lef- 
thcre  cited.  Cro.  forj  although  there  is  no  Word  of  Confirmation  in  the  Deed,  and  this  is  wrought  by  the  reafon- 
^'bl5628a;  ^  able  Conftruction  of  the  Law  which  inclines  the  Words  to  the  Intention  of  the  Parties,  as  it 
may  beft  fiand  with  Reafon.     Wherefore  the  Words  having  Subftance  in  them  fhall   be  there 
taken  to  enure  as  a  Confirmation  of  the  Leffor.     And  fo  if  Tenant  for  Years  and  the  Leffor  make 
a  Feoffment  in  Fee,  this  fhall  be  taken  for  the  Livery  and  Feoffment  of  the  Leffor,  and  the 
Surrender  of  the   Leffee,  and  yet  there   is  no  Word  of  a  Surrender,  but  it  fhall  be  fo  taken  in 
ico.  Litt.  i97.  Judgment  of  Law  for  the  Reafon  above  given.     ''  So  if  two  Tenants  in  common  grant  a  Rent- 
a-  5C^0, 7gb'b  Charge  of  zos.  to  a  Man  cut   of  their  Land,  this  fhall  enure  as  feveral  Grants  of  20s.   viz.  as  a 
Poph.  ao4.'    'Grant  of  20  s.   by  each  of  them,  fo  that  the  Grantee  fhall  have  4.0s.  and  yet  the  Words  of  the 
2,A262'perkh  Grant  were  joint  and  not  feveral,  but  becaufe  the  Rent  iffues  out  of  their  Eftate  which  is  fe- 
§9to6.  1.  Finch  veral,  it  fhall  enure  accordingly  caufd  qua  fupra.     So  that  always  where  there  are  Words  of  Sub- 
46.2.  Finch  63.  fl.ance5  the  Law  appoints   how  they  fhall  enure.     k  And  in  9.  H.  6.  it  is  held,  that  if  a  Com- 
k  m.  9.  h.  6.  moner  makes  a  Deed  to  the  Tenant  of  the  Land,  by  which  he  renounces  his  Common  to  him, 
Feoftm.  et  Faits  this  fhall  enure  as  a  Releafe  of  the  Common,  and  fo  there  is  a  Releafe  without  Words  oF  Releafe, 
5'  but  becaufe  the  Words  are  equivalent  in  Subftance  to  Words  of  Releafe,  therefore  the  Law  takes 

them  as  a  Releafe.  And  fo  in  our  Cafe  here,  there  are  Words  of  Subftance  of  Refervation  of  a  Rent; 
for  the  Land  is  leafed  by  Indenture,  and  at  the  fame  time  and  by  the  fame  Indenture  the  Leffee  co- 
venants and  grants  to  render  and  pay  for  the  Tenements  fuch  a  Sum,  which  Words  have  the  Effect 
and  Subftance  of  a  Refervation  of  Rent.  For  what  is  the  Effect  of  a  Refervation  of  Rent  upon  a 
Term  of  Years  ?  As  I  apprehend  it  is  nothing  more  than  an  Agreement  between  the  Leffor  and  the 
Leffee  that  the  Leffor  fhall  have  an  annual  Sum  for  the  Land,  and  that  the  Leffee  fhall  pay  it  during 
the  Term  for  the  Land.  And  that  is  the  Effect  and  Subftance  of  a  Refervation,  and  alfo  the  Intent 
of  the  Parties,  and  there  is  no  other  Effect  or  Subftance  in  the  Refervation-,  and  then  if  that 
be  the  Subftance  of  the  Matter,  what  Difference  is  there  when  the  Leffor  faith,  "  I  will  have 
20s.  yearly  for  the  Land/'  and  the  Leffee  agrees  to  it,  and  when  the  Leffee  fays,  "  I  will  give 
you  20 j.  yearly  for  the  Land,"  and  the  Leffor  agrees  to  it?  Certainly  there  is  no  Difference 
at  all.  For  in  Contracts  it  is  not  material  which  of  the  Parties  fpeaks  the  Words,  if  the  o- 
ther  agrees  to  them,  for   the  Agreement  of  the  minds  of  the  Parties  is  the   only  Thing  the 
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Law    refpe&s   in  Contrails,  and   fuch  Words  as   exprefs  the  Affent  of  the  Parties,  and  have 
Subftance  in  them,  are  fufficient.     a  And  therefore  in  21.  H.  6.  a  Man  was  bound  in  an  Obliga- a  T- **•  w-  6- 

,  C I.    r  itz.    i3js r» 

tion,  which  was  endorfed  that  the  Obligee  vult  et  concedit  quodji  infra  cbligatus  fieterit  arbitrio,  or-  i57.  Bo.  con- 
dinationi,  etjudicio  A.  et  B.  that  then  the  Obligation  fhould  be  void,  and  there  Exception  was  taken  j'^*8^  6 
to  the  Condition,  becaufe  the  Words  are  the  Words  of  the  Obligee  and  not  of  the  Obligor,  but  fer  Bau^™']. 
it  is  there  held  by  the  better  Opinion  to  be  a  good  Condition,  for  there  is   the  Subftance  of  a 
Condition,  and  the  Intent  of  the  Parties  appears  ;  and  yet  the  Words  there  are  not  the  ufual 
Words  of  Conditions,  for  the  Words  of  Conditions  are  the  Words  of  the  Obligor.     From  whence 
it  appears  that  Words  fpoken  by  one  fhall  enure  as  if  fpoken  by  another,  and  that  one  Sort  of 
Expreffion  fhall  enure  for  another.     b  So  a  Grant  of  an  Annuity  to  one  pro  cnnfilio  impendendo  is  b  See  Ante  134. 
a  Grant  conditional,  for  if  the  Grantee  will  not  give  Counfel  the  Annuity  fhall  ceafe  ;  and  altho'  B00fa  there  cit- 
there  is  not  any  'Word  of  Condition  in  that  Cafe,  yet  it  is  all  one  as  if  the  Grant  of  the  Annuity  had  cd- 
been  upon  Condition  that  he  fhould  give  him  Counfel.     c  So  is  the  Cafe  in  9.  Ed.  4.  where  there  <=  t.  9.  Ed.  4. 
Was  a  Debate  about  Tithes  between  a  Prior  and  another,  and  a  Com^ofition  was  made  between  '9ffi"'o' BrT' 
them  that  the  Prior  fhould  have  the  Tithes  without  Challenge  or  Contradiction  of  the  other,  coition  61. 
and  the  Prior  granted  to  the  other  40  s.  yearly,  and  there  by  the.  better  Opinion  this  Grant  fhall  ^r^Tr.2?4!.3" 
enure  conditionally,  fo  that  if  the  other  difturb  the  Prior  in  taking  the  Tithes,  the  40  s.  fhall  Sed  contra  Dy. 
ceafe  for  the  Reafon  I  have  fhewn  before.     And  as  in  the  Cafes  recited  Words  of  Covenant  or  "ob.  41. 34' 
Grant  fhall  enure  as  Words  of  Condition,  fo  in  our  Cafe  Words  of  Covenant  and  Grant  may 
enure  as  a  Refervation,  and  efpecially  as  they  are  made  at  one  fame  Time,  and  by  Deed  indent- 
ed.    d  And  in  one  Book  it  is  faid  if  a  Man  makes  a  Leafe  for  Years  by  Deed,  and  by  the  iame  d  p.  ZXi  u.e. 
Deed  covenants  that  the  Leffee  fhall  not  be  impeached  of  Waft,  this  Word  (covenant)  made  at  47.  b™.  Bar.30. 
the  fame  Time  amounts  to  as  much  as  if  he  had  faid,  habendum  for  Years  without  Impeachmuit^deM^.Ed^, 
df  Waft.     c  And  it  feems  by  the  Book  of  17.  Ed.  3.  that  if  a  Guardian  by  Deed  indented  affigns  35    6. 
to  a  Woman  that  is  dowable,  and  to  her  fecond  Hufband  Land  of  greater  Value  than  the  Dower '  HIOI7']E^.3' 
amounts  to,  and  if  the  Deed  recites  the  fame,  and  in  reflect  thereof  the  Hufband  and  Wife  by  Fit*.  Avowry 
the  fame  Deed  grant  an  annual  Sum  to  the  Value  of  the  Overplus  to  the  Guardian  with  Claufe95' 
of  Diftrefs,  there  the  Wife  after  the  Death  of  the  Hufband  fhall  be  bound  by  it,  becaufe  the 
Grant  to  pay  the  Rent  for  the  Overplus  of  the  Land,  being  made  at  the  fame  Time  that  the  Dower 
is  affigned,  fhall  be  a  good  Refervation  of  Rent,  for  ctherwife  the  Wife  fhould  not  be  bound  by 
It  after  the  Death  of  her  Hufband.     So  by  like  Reafon  in  our  Cafe  the  Covenant  and  Grant  to 
pay  the  Sum  yearly,  being  made  at  the  Time  of  the  Leafe,  fhall  be  a  Refervation  of  Rent.    But 
in  the  faid  Cafe  of  17.  Ed.  3.  before  alledged,  the  Deed  was  that  the  Guardian  affigned  the  faid 
Land  to  the  faid  Hufband  and  Wife  as  the  reafonable  Dower  of  the  Wife,  and  did  not  make 
Mention  that  the  Land  was  of  greater  Value  than  the  Dower,  and  for  this  Reafon  it  is  there  ad- 
judged that  the  faid  Grant  fhall  not  bind  the  Wife,  becaufe  the  Grant  is  a  collateral  Thing  not 
granted  upon  any  Confideration,  for  the  Deed  expreffed  that  the  Land  was  affigned  as  the  rea- 
fonable Dower,  and  therefore  the  Grant  is  there  collateral  ;  and  fo  fhould  it  be  in  our  Cafe  if 
the  Sum  was  to  be  paid  to  a  Stranger,  or  if  it  was  to  be  paid  for  another  Thing  than  for  the  Land. 
Wherefore  there  feems  to  me  to  be  a  good  Diverfity  between  Words  enuring  upon  Afts  between 
the  Parties  concerning  the  principal  Matter,  and  concerning  a  Matter  collateral.     And  fo  (as 
I  faid)  the  Claufe  of  the  Covenant  and  Grant  of  the  Leffee  to  pay  the  Sum  for  the  Land  contains 
in  itfelf  the  Subftance  of  ,a  Refervation,  and  being  by  Indenture  between  the  fame  Parties,  and  at 
the  fame  Time  with  the  Leafe  itfelf,  it  fhall  be  adjudged  in  Law  a  good  Refervation  of  Rent, 
and  to  iffue  out  of  the  Land,  and  then  it  fhall  be  a  good  Condition.     But  admitting  it  is  not  a 
Rent  but  a  Sum  in  grofs,  yet  the  Condition  fhall  be  good,  for  thefe  Words,  viz.  if  it  /hall  happen  * 
the  faid  annual  Rent  and  Farm  of  37  /.  3.  s.  \d.  be  in  Arrear  &c.  fhall  be  taken  in  Judgment  of f  m.  9.  Ed,  4, 
Law  to  be  of  the  fame  Effect  as  if  it  had  been  faid,  if  the  faid  annual  Sum  of  $7  I.  3  s.  4.  d.  be  in  D9ebtP  V  ow's-' 
Arrear,  for  the  Certainty  of  the  Sum  is  expreffed,  and  then  to  call  a  Sum  certainly  recited  a  Rent,  ?«ion  7.  b.-0. 
when  it  is  no  Rent  but  a  Sum  in  grofs,  fhall  not  make  the  Matter  bad  in  itfelf,  but  this  Word  pUjf $?  f* 
(Rent)  fhall  be  taken  according  as  it  was  intended,  and  that  is  a  Sum,  for  if  the  Words  (Rent  if-  b.  per 
and  Farm)  had  been  omitted,  and  the  reft  of  the  Sentence  had  ftood,  viz.  if  it  fhall  happen  the  ibidf^g.  c0°ndi- 
faid  3 7  /•   3  s.  4.d.  be  in  Arrear,  that  then,  &c.  this  Claufe  would   have  been  good  and  perfect. tion  >7*- 
And  then  when  the  Certainty  itfelf  is  expreffed,  and  it  is  called  a  Rent  where  it  is  none  in  Facl,  Godb!"^2.48' 
the  Law  will  adjudge  the  Word  (Rent)  to  be  void,  rather  than  the  Certainty  expreffed  fhould  be  i-R°i.R.  58- 
void,  or  it  will  conftrue  the  Word  (Rent)  to  be  intended  for  (the  faid  Sum),  and  fo  will  have  Re- 1',  s'd.^o5' 
gard  to  the  Intent  of  the  Parties,  and  adjudge  according  to  it.     f  And  therefore  in  4.  Ed.  4.  J.  S.  LdARod'  zlZ: 
bound  himfelf  to  the  Obligee  in  20  /.  and  the  Obligation  was  thus,  Noverint  univerjt  per  prafentes  me  1.  Finch.'  j643' 
J.  S.  teneri  et  obligari  W.  B.  in  20  /.  fohendum  eidem  J.  &c.  yet  the  Obligation  was  there  taken  to- y^'"^52, 
be  good,  and  the  Court  held  that  the  Plaintiff  fhould  declare  on  a  fohendum  to  himfelf;  for  the  obligation  n! 
Intent  of  the  Parties  appears,  and  the  Certainty  of  the  Bond  before  fhall  not  be  taken  away  by  pl-  2»  > 
the  fohendum  after.     s  So  if  one  has  a  Remainder  of  Land  in  him,  and  he  grants  it  to  another  g  see  Ante  i34. 
by  the  Name  of  a  Reverfion,  this  fhall  be  a  good  Grant,  for  there  the  Certainty  of  the  Land  ap:  BookTtheredt- 
pears,  and  then  notwithftanding  the  Mifnomer  of  the  Thing,  the  Law  regards  the  Intent  of  the  ed.  PodiS7  (h) 
Parties,  and  adjudges  according  to  it.     h  So  if  I  am  bound  to  pay  you  20  s.  at  the  Feaft  of  67.  ^0^2'ylke 
Michael  which  fhall  be  in  the  Year  of  our  Lord  1755,  and  at  the  fame  Feaft  of  St.  Michael  next  Matter  piowd. 

O  o  *      following  QHar-  §  '^ 
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following  other  20  s.  there  the  Law  will  adjudge  the  fame  Feaft  to  be  intended  the  like  Feaft 
for  it  cannot  be  the  fame  Feaft  if  it  comes  afterwards,  but  it  mail  be  taken  for  the  like  Feaft. 
Wherefore  the  Law  will  take  one  Word  for  another  to  fupply  the  Intent  of  the  Parties.  And  fo 
in  our  Cafe  where  the  Words  are,  if  it  jh  all  happen  that  the  faid  annual  Rent  and  Farm  of  ay  I.  3  j, 
4  d.  be  in  Arrear,  it  fhall  be  taken  for  the  faid  Sum  of  37  /.  35.  /\.d.  if  it  is  not  a  Rent  in  Fact. 
»Littiet.  §  345. a  And  fo  Littleton  fays,  as  it  is  beforecited;  which  Cafe  and  our  Cafe  are  all  one  in  Effect.  And 
Ante  13s  (*)•  it  cannot  be  taken  in  any  other  Manner,  for  the  Certainty  of  the  Sum  is  expreffed,  and  then  if  it 
be  not  a  Rent  in  Deed,  either  the  Claufe  muft  of  Neceffity  be  void,  or  the  one  Word  fhall  enure 
for  the  other;  and  to  make  it  void  would  be  unreafonable  where  there  is  fuch  a  Certainty  of  e- 
very  Penny  of  the  Sum.  But  where  the  Words  are  fpoken  generally,  and  don't  particularly  fpe- 
cify  the  Matter,  the  Law  will  enure  otherwife.  As  in  the  Cafe  before  put  where  one  has  a  Re- 
mainder of  Land  in  him,  and  he  grants  to  another  the  Reverfions  of  all  his  Lands,  there  the  Re- 
mainder fhall  not  pafs,  becaufe  the  Grant  is  in  general  Terms,  and  therefore  it  cannot  be  taken  that 
it  was  his  Intent  to  grant  the  Remainder  of  the  Land,  and  alfo  there  the  Grant  may  take  Effect 
otherwife,  viz.  as  to  the  Remainder  only,  and  therefore. it  fhall  not  make  the  Remainder  to  pafs. 
And  fo  in  our  Cafe  if  it  had  been  contained  in  the  Deed  thus,  viz.  if  it  foall  happen  that  all  or 
any  of  the  Rents  which  the  Leffee  ought  to  pay  to  the  Leffor  be  in  Arrear  at  the  Day  of  Payment,,  that 
then  the  Leafe  fhall  be  'void,  there  (admitting  it  is  not  a  Rent  in  Fact)  I  would  agree  that  the 
Claufe  might  not  enure  to  make  the  Leafe  void  for  the  Sum  in  grofs,  for  there  is  not  any  Speci- 
alty or  Certainty,  but  all  or  any  of  the  Rents.  But  here  the  Words  are,  if  it  /hall  happen  that  the 
faid  annual  Rent  and  Farm  of  37  I.  $s.  A.d.  be  in  Arrear,  &c.  fo  that  it  expreffes  the  Certainty 
of  the  Sum,  and  therefore  of  Neceffity  it  ought  to  enute  as  if  it  had  been  faid,  if  it  f  jail  happen 
that  the  faid  Sum  of  37  /.  3  s.  <\.d.  be  in  Arrear,  and  in  no  other  Manner  can  it  enure.  Wherefore 
there  feems  to  me  to  be  a  good  Diverlity  between  general  Words  which  comprehend  no  Sort  of 
Certainty,  and  Words  that  recite  the  Specialty  and  Certainty  of  the  Matter.  And  fo  in  our 
Cafe  the  Claufe  being  fpecial  and  containing  Certainty  is  good,  and  makes  the  Leafe  void  not- 
b  vide  1.  Leon,  withftanding  the  faid  E'xception.  b  Further,  it  feems  to  me  to  be  a  Condition  here,  notwithftand- 
ptrHalbunt.  inS  ll  is  not  mac*e  by  tne  Words  of  the  Lefibrs.  For  (as  I  have  faid  before)  the  Words  fhall  be 
tobea Condi-  conftrued  according  to  the  Intention  of  the  Parties,  where  it  is  directed  to  a  fpecial  Purpofe.  And 
tIon"  fuch  Words  as  intimate  and  imply  the  Intent  of  the  Parties  to  be  conditional  are  fufficient  to  make 

«  Litt.R.  136.   a  Condition  as  well  as  the  ufual  Words.     c  And  therefore  if  a  Man  makes  a  Feoffment  adfolven- 
2!  Finch  to.      dum  20  s.  at  fuch  a  Time,  this  is  a  Condition,  for  the  Matter  fhews  that  the  Intent  of  the. Feoffor 
was  to  have  the  20  s.  for  the  Land.     d  So  if  a  Man  makes  a  Feoffment  in  Fee  to  one  ad  erudien- 
j.Fkch^"^3     dum  his  Son  in  fuch  an  Art,  this  is  a  Condition,  becaufe  the  Words  purport  fiich  Intent,  and  there- 

a.  Finch.  60.     fore  they  are  conditional  altho'  they  are  not  the  ufual  Words.  So  a  Provifo  that  the  Leffee  or  Feof- 

fee do  fuch  an  Aft  is  a  Condition,  and  yet  it  is  not  fpoken  by  the  Leffor  or  Feoffor  any  more  than 
by  the  Leffee  or  Feoffee  ;  but  becaufe  the  Word  purports  the  Intent  of  the  Parties  to  be  fo,  it  fhall 
enure  as  a  Condition.     So  in  our  Cafe  the  Covenant  and  Grant  by  the  Leffee  that  the  Demife  fhall 
be  void  being  made   by  the  Leffee,  to  which  the  Leffors  agreed,  fhall  enure  by  Law  as  a  Condi- 
tion, or  in  what  Manner  foever  it  be  termed  it  fhall  enure  as  a  Determination  of  the  Leafe,  inaf- 
much  as  it  was  made  at  the  fame  Time  when  the  Leafe  commenced.     Further,  it  feems  to  me 
e  Ante  136  (a).  tnat  t^e  Leafe  ;s  vo[j  without  Entry.     e  For  a  Leafe  for  Years  may  be  made  by  Parol  without 
other  Circumftance,  and  by  the  fame  Reafon  it  may  be  diffolved  by  Parol  without  Entry  or  other 
reWnd^ne'35'  Circumftance.     f  But  if  it   had  been   an  Eftate   that  requires  Livery  and  Seizin,  then  an  Entry 
Books  there  cit-  fhould  be  requifite,  becaufe  an  Eftate  of  Freehold  cannot  commence  by  Parol  without  other  Or- 
g's, p.  1.  Finch  cumftance,  and  therefore  fhall  not  be  defeated  by  Parol  without  other  Circumftance,  viz.  Entry. 
309, 310.  Ante  But  here  in  our  Cafe  the  Leafe  made  by  Parol  is  defeated  by  the  faid  Agreement  prefently  without 
hvin^Abr  tit   Entry.     £But  yet  without  Entry  the  Leffors  fhall  not  have  an  Action  of  Trefpafs ;  however  this 
intry'c  4.  pi.  does  not  prove  but  that  they  may  make  a  Leafe  before  Entry.     h  For  if  Land  defcends  to  the 
1.  Ante  137(f)  Yit'iv,  before  his  Entry  he  may  make  a  Leafe ;  and  yet  he  fhall  not  have  ;  an  Action  of  Trefpafs 
zi.'b.%r  ra7'  before  Entry.     And  if  a  Man  makes  a  Leafe  to  another  to  commence  at  the  Feaft  of  St.  Michael, 
-vijor.  1.  Finch   before  the  faid  Feaft  the  Leffee  may  grant  k  the  Leafe  over,  and  yet  he  fhall  not  have  an  '  Action 
2°Mo3d!°7'.        of  Trefpafs  before  Entry.     Therefore  a  Man  may  grant  or  leafe  Land  in  fuch  Cafes  where  he 
kM.a2.Ed.  4.  may  not  have  an  Action  of  Trefpafs  before  his  Entry.     So  fhall  it  be  in  our  Cafe,  that  is  to  fay, 
37.  pi.  20.  Bro.  the  fecond  Leafe  made  before  Entry  fhall  be  good,  altho'  the  Leffors  fhould  not  have  an  Action 
iln^e.'b.'zTo.  °f  Trefpafs.     And  as  to  the  Form  of  the  Rejoinder,  Sir,  it  is  not  double.     For  the  Record  is, 

b.  5.  Co.  i24.b.  if  it  fhall  happen  the  faid  annual  Rent  and  Farm  of  37  /.  3  s.  4  i.  or  any  Part  thereof  be  in  Arrear 
f°7'  pi'l.'cro.'  and  unpaid  in  Part  or  in  all  according  to  the  Times  aforefaid,  that  is  to  fay,  if  the  Moiety  of  the  faid 
j.  60. 1.  Finch  annual  Rent  be  in  Arrear  and  unpaid  by  the  Space  of  two  Months  next  following  the  Feajl  of  Mary  the 
i^r.W^PoT.  Virgin,  and  the  other  Moiety  of  the  faid  Rent  be  in  Arrear  and  unpaid  by  the  Space  of  fix  Weeks  next 
423- (f)-  following  the  Feaft  of  St.  Michael,  that  then,  &c.  So  that  if  the  Claufe  be  well  confidered  it  will 
i8*/a3  Br^'sui-  aPPear  that  the  leafe  fhall  not  be  void  for  the  Rent  behind  at  one  Day,  as  Mr.  Recorder  recited  the 
renderst.  Keiw.  Cafe  to  be,  but  if  the  Rent  be  behind  at  both  the  Days  it  fhall  be  void,  or  elfe  not.  And  there- 
of Finch  309,  f°re  ft  *s  incumbent  upon  us  to  fhew  that  the  Rent  was  behind  at  both  the  Days  in  order  to  avoid 
310.  3.  Bac  the  Leafe.  As  if  one  grants  to  me  that  if  I  pay  him  20  s.  at  Michaelmas,  and  20  s.  at  Cbriflmas, 
Abr.' '  t?r!  Entry ' tnen  an  Obligation  made  by  me  to  him  fhall  be  void,  there  if  I  would  avoid  the  Obligation  I 

c.  4-  pi-  7.      ought  to  fhew  that  I  have  paid  20  s.  at  each  of  the  Days,  and  it  fhall  not  be  double.     No  more 

fhall 
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fhall  it  in  the  principal  Cafe.  And  fo  the  Cafe  is  not  as  Mr.  Recorder  recited  it  to  be,  nor  is  it 
like  any  of  the  Cafes  put  by  him.  Wherefore  the  Plea  is  fingle  enough.  But  it  feems  to  me 
that  there  is  a  Fault  in  the  Plaintiff's  Declaration.  For  the  Trefpafs  is  afligned  to  be  done  the 
third  Day  of  Juy  anno  i.  Edw.  6.  and  the  detaining  the  Plaintiff  out  of  Poffeffion  is  affigned  un- 
til the  fecond  Day  of  June,  Anno  7.  Edw.  6.  and  it  appears  by  the  Plaintiff's  own  fhewing  in  his  : 
Replication  that  his  Leafe  was  ended  at  Michaelmas  Anno  5.  Edw.  6.  For  he  has  fhewn  that  the 
Leafe  was  made  for  20  Years  to  be  accounted  from  the  Feaft  of  St.  Michael  Anno  23.  H.  8.  then 
next  following;  which  Leafe  ended  Anno  5.  Edw.  6.  and  then  to  alledge  the  Continuance  of  the 
Trefpafs  until  the  fecond  Day  of  June  Anno  7.  Edw.  6,  cannot  be  good,  for  his  Eltate  by  his  own 

.fhewing   was  ended  before.     Wherefore  it   feems   to  me  that  the   Rejoinder  is  good,  and  the 
Declaration  bad. 

Afterwards  .n   Michaelmas  Term  1  &?  2.  Philip  and  Mary,  Ramfey   argued  aiain,  and  Catline  Mkb.  ani kilt. 
Serjeant  anfwered  him.     And  in  Hillary  Term  next  following  Ramfey  argued  again,  and  Catline  &%f  &  x' F' 
then  anfwered  him  again  ;  but  becaufe  their  Arguments  were  much  to  the  fame  Effect  with  their 
former  Arguments  before  reported,  for  this  Realon  as  well  as  to  avoid  tiring  the   Reader's  Pa- 
tience with  the  Length  of  the  Arguments,  I  have  omitted  the  Report  of  them  here.     And  alter 
this  laft  Argument,  Bromley  Chief  Juftice  in  the  fame  Hillary  Term  laid  that  there  were  two  Faults  B,<mUy  c.  j. . 
in  the  Rejoinder,  which   were  not  moved  by  the  Counfel,  and  which  he  faid  were  incurable,  and 
fo  faid  the  other  Juftices.     The  firft  was,  in  that  the  Subflance  of  the  Rejoinder  is  to  fhew  the 
firft  Leafe  to  be  void  and  determined  ;  and  the  Matter  to  prove  it  is  in  the  Claufe  by  which  it  is 

.covenanted  and   granted  that  if  the  Rent  was  behind,  lit  fupra,  the  Leafe  mould  be  void  ;  which 
Claufe  is  not  recited  in  Fact  to  be  a  Covenant  or  Grant,  but  it  is  fhewn  only  by  way  of  Recital. 
a  For  it  is  fhewn  in  this  Manner,  viz.  in. the  faid  Indenture  made  to  the  Plaintiff  it  is  contained,  that  a  v;deW;nch 
if  it  (Ijall  happen  the  faid  Rent  be  in  Arrear,  &V.  the  faid  Browning  covenanted  and  granted  that  the  faid  28.  Hob.  t3. 
Demife  fhould  be  extintl,  &JV.  which  faying  that  it  is  contained  in  the  faid  Indenture  is  only  pleaded  cro^c^isV.0, 
by  way  of  Recital.     For  it  is  not  a  precife  Allegation  or  Affirmation  that  the  faid  Browning  did  1  Keb.  214. 
covenant  and  grant  that  if  the  Rent  was  in  Arrear  the  Leafe  fhould  be  void,  but  it  is  an  Af-  lmwT%%** 
firmation  that  the  Indenture  fays  fo,  and  the  Party  himfelf  ought  to  fay  that  it  is  fo,  and  not  fay  Heath's  Max. 
that  the  Indenture  fays  fo,  or  that  it  is  contained  in  the  Indenture  that  it  is  fo,  for  fuch  Ailega-  * 
tion  is  but  a  Report  of  the  faying  of  another,  viz.  that  the  Indenture  fays  fo.     And  it  might  juft- 
ly  be  faid  to  him,  "  You  fay  that  the  Indenture  fays  fo,  but  what  fay  you  ?"  for  to  fay,  it  is  con- 
tained in  the  Indenture  that  it  is  covenanted  and  granted,  and  to  fay,  that  it  is  covenanted  and  grant- 
ed by  the  Indenture,  are  two  Things.     For  the  faying  that  it  is  contained  in  the  Indenture  is  not 
an  Affirmation  of  the  Thing  which  is  mentioned  to  be  contained  in  the  Indenture.     b  As  in  21.  i»m.  21.  Ed.  4. 
Ed  4.  wht-re  the  Abbot  of  Waltham  was  appointed  Collector"  of  a  Tithe  granted  to  the  King,  ^9'sB,r°;  wTnth 
and   in   Difcharge  thereof  he  pleaded  in   the  Exchequer,    that  inter  recorda  de  termino  Pafcha  z8.Ame'*z6(a). 
anno  15.  Ed.  4.  inter  alia  continetur,  that  King  Richard  2.  granted  to  the  Predeceffor  of  the  Abbot, 
that  neither  he  nor  any  of  his  Succeffors  fhould  be  Collectors  of  any  Tithe  afterwards  to  be  grant- 
ed, and  there  it  is  adjudged  that  this  Plea  pleaded  by  .inter  alia  continetur  was  not  fufficient  to  dif- 
charge him  for  the  Reafon  before  fhewn.-    So  in  the  Cafe  here.     c  But  in  our  Cafe  if  the  Inden- 
ture had  been  inrolkd  de  verbo  in  verbum,  then  it  would  have  been  fufficient  to  have  faid  ut  fupra,  ^g^eath  3  Max* 
for  by  the  Inrollment  it  would  have  appeared  to  the  Juftices  judicially,  and  then  the  faying  that  it 
is  contained  in  the  Indenture  is  a  putting  them  in  mind  of  a  Thing  which  appears  to  them  of  Re- 
cord.    But  as  it  is  alledged  here  it  is  no  good   Plea.     The  fecond  Fault  was  in  this,  viz.  where 
the  Claufe  is,  that  if  the  one  Moiety  of  the  Rent  be  in  Arrear  and  unpaid  after  two  Months  next  foil- 
lowing  the  Feafi  of  St.  Mary,  and  the  other  Moiety  be  in  Arrear  and  unpaid  after  fix  Weeks  next  fol- 
lowing the  Feafi  of  St.  Michael,  &c.  that  then,  &c.  the  Defendant  in  the  Rejoinder  (in  order  to 
make  the  Leafe  void)  has  pleaded  that  one  Moiety  of  the  Rent  was  in  Arrear  at  the  Feaft  of  6"/. 
Mary,  and  by  the  Space  of  two  Months  next  following  the  fame,  and  that  the  other  Moiety  was 
in  Arrear  at  the  Feaft  of  St.  Michael,  and  by  the  Space  of  fix  Weeks  next  following  ;  and  fo  he 
has  not  directly  affirmed  the  Rent  to  be  in  Arrear  for  the  Time  limited  in  the  Indenture.     For 
the  Indenture  is,  if  it  be  in  Arrear  after  two  Months,  and  he  fays  that  it  was  in  Arrear  by  the  Space 
of  two  Months,  d  which  is  not  a  direct  Affirmation  that  it  was  in  Arrear  after  two  Months,  but  by  a  s.  p.  mod -v. 
Implication  only,  and  fo  argumentatively,  and  not  otherwife.     For  which  Reafon  the  Rejoinder  ^fi^cn.s.. 
is  in  fufficient. 

And  now  this  Michaelmas  Term  in  the  fecond  and  third  Years  of  the  Reign  of  King  Philip  and  MUh.Ttm  % 
Queen  Mary,  Ramfey  argued  for  the  Plaintiff,  and  Richard  Catline  Serjeant  for  the  Defendant,  as  &  3«  p>  ®  M- 
to  thefe  two  laft  Exceptions  only.  And  Catline  faid  that  the  Pleading  of  the  Condition  by  the 
continetur  here  is  well  enough  fince  the  Indenture  was  recited  by  the  Plaintiff  in  the  Replication. 
But  if  the  Defendant  had  pleaded  by  continetur  in  an  Indenture  whereof  no  mention  was  made  be- 
fore, it  would  not  have  been  fufficiently  pleaded.  As  in  the  faid  Cafe  of  21.  Ed.  4.  And  as  to 
the  other  Exception  he  argued,  that  it  is  not  poffible  for  the  Rent  to  be  in  Arrear  by  the  Space  of  , 

two  Months,  but  therein  it  muft  be  in  Arrear  after  two  Months :  for  it  cannot  pofiibly  be  paid 
between  ihe  laft  Part  of  the  two  Months,  and  before  the  Commencement  of  the  Time  after- 
wards, for  the  Times  are  connected  together  fo  clofely  that  there  is  not  Time  enough  between 

them 
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them  for  the  Payment  of  the  Money,  and  then  the  faying  that  it  was  in  Arrear  by  the  Space  of  two 
Months  proves  in  itfelf  precifely  and  without  Implication  that  it  was  in  Arrear  after  two  Months, 
»;s.  p.  Heath's  for  there  is  no  Pofiibility  to  the  contrary.     a  And  fuch  Pleas  as  don't  anfwer  the  direct  Words, 
Max.  67.        kut  contain  tne  Matter  by  neceffary  Confequen'ce  are  fufficient  in  Law.     b  As  in  Debt  upon  Ar- . 
bH.  21.  hj,  rearages  0f  Account  it  is  a  good  Plea  to  fay  nultiel  Account,  for  if  there  was  no  fuch  Account,  it 
14.3.  fer        neceffarily  follows  that  he  does  not  owe  him  the  Money  thereupon.     And  he  put  feveral  other 
Cafes  on  this  Head.     But  Portman   now  Chief  J  uftice,  and  the  other  Juftiees  rook  the  faid  two 
Exceptions  to  be  effectual  for  the  Caufes  fhewn  before,  and  that  the  Rejoinder  was  vicious  by 
Reafon  thereof.     Wherefore  they  faid  it  was  in  vain  for  them  to  argue  the  other  Matters  in  Law 
arifing  upon  the  Rejoinder,  forafmuch  as  the  Rejoinder  feemed  clearly  to  them  to  be  bad  for  the 
faid  two  laft  Reafons.     And  therefore  in  regard  of  them  only,  without  refpect  to  the  other  Mat- 
ters arifing  upon  the  Rejoinder  and.  before  debated,  they  gave  Judgment  as  appears  by  the  reft  of 
the  Record  hereunder  written. 

At  which  Day  before  the  Lord  the  King  and  Lady  the  Queen  at  Wefiminfier  came  as  well  the 
fai/fecfnd  Re-  aforefaid  John  Browning  as  the  aforefaid  William  Bejlon  by  their  Attornies  aforefaid.  Whereupon 
t0li'  all  and  Angular  the  Premiffes  being  feen,  and  by  the  Court  of  the  Lord  the  King  and  Lady  the 

Queen  here  more  fully  underftood,  and  mature  Deliberation  being  thereupon  had,  it  fcemstothe 
Court  of  the  Lord  the  King  and  Lady  the  Queen  here,  that  the  Plea  aforefaid  in  Manner  and 
Form  aforefaid  pleaded  is  infufficient  in  Law  to  preclude  the  aforefaid  John  Browning  from  hav- 
ing his  Action  aforefaid  againft  the  faid  William  Befton,  by  Reafon  whereof  the  fame  John  Brown- 
ing ought  to  recover  his  Damages  on  Account  of  the  Trefpafs  aforefaid  :  But  becaufe  it  is  un- 
known to  the  Court  of  the  Lord  the  King  and  Lady  the  Queen  here  what  Damages  the  aforefaid 
John  Browning  hath  fuftained  as  well  by  Reafon  of  the  Trefpafs  aforefaid  as  for  his  Cofts  and 
Charges  by  him  about  his  Suit  in  this  Behalf  laid  out,  it  is  commanded  to  the  Sheriff  that  by 
the  Oath  of  good  and  lawful  Men  of  his  Bailiwick  he  fhould  diligently  inquire  what  Damages  the 
aforefaid  John  Browning  hath  fuftained  as  well  by  Reafon  of  the  Trefpafs  aforefaid,  as  for  his 
Cofts  and  Charges  by  him  about  his  Suit  in  this  Behalf  laid  out :  And  that  Inquifition  fo  by 
him  distinctly  and  plainly  taken  under  his  Seal,  &c.  and  the  Seals,  &c.  he  fhould  return  to  the 
Lord  the  King  at  Wefiminfier  on  Monday  the  Morrow  of  the  Purification  of  the  bleffed  Mary,  to- 
gether with  the  King's  Writ  thereupon  to  him  directed.  The  fame  Day  is  given  to  the  aforefaid 
John  Browning  there,  &c.  At  which  Day  before  the  Lord  the  King  and  Lady  the  Queen  at  Wefi- 
minfier came  the  Parties  aforefaid  by  their  Attornies  aforefaid  :  And  the  Sheriff,  viz.  William  Saun- 
ders Efquire  returned  a  certain  Inquifition  taken  before  him  by  virtue  of  the  Writ  aforefaid  at 
Southwark  the  laft  Day  of  January  in  the  fecond  and  third  Years  of  the  Reign  of  the  faid  Lord  the 
'  s  King  and  Lady  the  Queen  now,  by  which  it  appears  that  the  aforefaid  John  Browning  has  fuftain- 
ed Damages  by  Reafon  of  the  Trefpafs  aforefaid,  befides  his  Cofts  and  Charges  by  him  about  his 
Suit  in  this  Behalf  laid  out,  to  the  Amount  of  60  /.  and  for  his  Cofts  and  Charges  20  it  There- 
fore it  is  confidered  that  the  aforefaid  John  Browning  recover  againft  the  aforefaid  William  Befton 
his  Damages  aforefaid  by  the  inquifition  aforefaid  found.  And  that  the  fame  William  Befton  be 
taken,  &c. 
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A  Report  of  a  Cafe  argued  in  the  Common  Bench  before  the  Juliices  of  th?  /^  n  l  ■ 
Michaelmas  Term  it  the  fecond  and  third  Tears  of  the  RelT  kLUT  fn&  " 
Mary,  uPon  a  Writ  ./fecond  Deliverance  brougb/byjotf ^LfZl^Pf  ^^ 
of  the  Maters  of  the  Court  of  Re^efs  Plaintiff,  ^ai^J^^Z^ 
ham  Nicholfon  Defendants.  And  it  was  debated  in  federal  TerLTCf  /  ' 
hereafter  jhcwn.     And  the  Record  was  as  follows.  J  ^rms  afterwards,  as  is 

RICHARD  Tracy  Efquire  and  William  Nicholfon  were  attached  bv  Wrir  nfA»r    j      u    ^ 
of  W  D^JT  to  anfwer  John  -IhroLerton  of  a  Pleach"  tt^t^  ~«£ 
of  the  faid  >£»,  and  chem  unjuftly  detained  againft  Gd*es  and  Pledges  f«?/     a  V  u  C  «6'  G/o"^- 

fame  >/,«  by  0W*  ^M  his  Attorney  Complains" that  the   aforeSd  £lJd ^^/^w^t 
the  26th  Day  of  M^  in  the  Vb  Year  of  the  Reign  of  Lord  EdLrdl^^l    f  «»*  ^'Wa.  *.*.  57* 
Jhtb  from  the  Conqueft,  at  Beckford,  in  a  certain  Place  called  Tdcoi    took h?C    f^'  ^ 
Sheep  of  the  faid  John,  and  them  unjuftly  detained  aaainft  Gates  and  £l         Cm%'ViZ-  4°o 
fore  he  fays  that  he  is  damnified  and  has  Damage  to  thf  Value  of  40/      aSY™1  ^- de- 
duces the  Suh,  &c.  40/*     And  hereupon  he  pro- 

.      And  the  aforefaid  Richard  and  William  by  Richard  Lone  their  Atrnrnw,  .  j  j  r     ,    , 

Force  and  Injury  when,  fcf,.  And  the  i*J  Richard  in  his  own  pSr  1-  ^  *!  ^ 
the  fame  William  as  Bailiff  of  the  fame  Richard  well  acknowledges  ffici  LS  f  T  aV0WS>rand 
faid  in  the  aforefaid  Place  where,  fcfc.  and  foftly  6f,  beraS  h  ta*InSLof  ^  Cattle  afore- 
where  the  taking  of  the  Cattle  aforefaid  is  fueled  tfbe  done  0nta I  I  J  '  ^  ^  FlaCe 
faid  when  the  taking  of  the  faid  Cattle  is  fuppofed  to  be  done  ^  £  !'  •  ^  ^  Tlme  afore" 
Land  with  the  Appurtenances  in  Beckford  ^^t^t^TV^^1^  **»  °f 
&c.  and  at  the  fame  time  when,  fcfc  the  fame  Richard  wLfed  n  l7  T  ^r^*  ?hen> 
And  becaufe  the  Cattle  aforefaid  at  the  fame  time  when  &?,  were  in  rl  f  r  •  ^™  efn  3S  °f  Fce- 
eating  up  the  Grafs  then  growing  there,  and  doing  D.maJT£«  ett^/^'  ** 
proper  Right  well  avows,  and  the  aforefaid  Williams  Bailiff  of  h'e  Krt  K  f?4  u  ^  °Wn 
ledges  the  taking  of  the  Cattle  aforefatd  in  the  Place  aforefaid  where  4  *"*?•  nf  ^ow' 
the  Damage  fo  done  there,  &c.  aroreiaia  where,  &fV.  and  juftly,  &c.  for 

And  the  aforefaid  John  fays,  that  neither  the  aforefaid  Richard  for  rhe  l?Mr«  k  r 
ought  to  avow,  nor  the  aforefaid  William  for  the  fame  Reafon  as  feillff  f  J  bf  ore  a^dged Bar. 
ought  .to  acknowledge  as  juft  the  taking  of  the  Cattle  afoS  "n  he  a  or^faid  pf  fame  *'VW' 
becaufe  he  fays,  that  long  before  the  aforefaid  i^W  had  any  Thin/in  thelf  r'/^^'  &e' 
of  Land,  one  Henry  late  Abbot  of  the  late  Monaftery  of  the  hlrflJf  V'  a!^.refaid '°°  Acres 
in  the  aforefaid  County  of  Glo.cefier,  was  feized  of  one  Meffiia<S  and  ofT  f *7  -Sf  ^^0- 
of  Land  with  the  Appurtenances  amongft  other  Things  in  Bukford  afoiSL  ■  1  ■  V?°  AcrCS 
of  Fee,  in  Right  of  his  late  Monaftery "aforefaid.  And  beint  / fefzed  h '  ?  k  Deme^ 
Abbot,  by  the  unanimous  Aflent  and  Confent  of  the  fam jfte  M      ft  ^  the  ,ame  late 

the  aforefaid  Time  of  the  taking  the  Cattle  aforefaid,  by  h^Deed  KK  C°nVem'  before 
the  faid  late  Abbot  and  Convent)  demifed  the  Tenements  aforef^ !  d  u  C°mm°n  Seal  of 

amongft  other  Things  to  one  John  George,  Dorothy  his  Wife,  and  Joan  7hl V,  ApP"rC,enances 
.?**»  and  ZWy,  to  have  to  them  for  Term  of  their  Lives  and  of Te  ?  fr  °f  the  fame 
%  virtue  of  which  Demife  the  fame  John  George  Dorlhl  -nH  *  ^  Llverofthem. 
in  their  Demefn  as  of  Freehold,  the  Reverfion  of  the  fame  heLf  ^  T"  thereof  feized 
and  his  Succeffors;  and  the  faid  John  George,  Domh^ 

ments  aforefaid  with  the  Appurtenances  amongft  £  £?„? """^  f?  fe'f d  of  the  Tene- 
Reverfion  thereof  as  of  Fee  and  Right  in  Form  aforefaid  ?^  f  ?  T,^e  Abbot  of  the 
of  Henry  Abbot  of  the  Monaftery  of  the  blefaVte^Taf^M*  ^  hy  the  Name 
the  fame  Place,  by  the  unanimous  Affent  and  Conf  n  toft  e  llT^Z'  ^  the  C°nvent  of 
Convent,  afterwards  and  before  the  aforefaid  Time  when  hcZ,  I  ^  and  the  then 
in  the  i7th  Year  of  the  Reign  of  Lord  Henry  the  E*btb\L  Sffnf2?,D?  °f  Se*tmber 
aforefaid,  by  his  certain  Writing  indented,  (one  Part  Ihereo "  f«S  wif^W'  at  ^^^ 
the  faid  late  Abbot  and  Convent,  the  fame  John  ThLhnZrrl  u  h  the  common  Seal  of 

whereof  is  the  fame  Day  and  Year,)  dZUc  granted  and  r  f"88  ^  int0  C°Urt'  the  Date 
tizen  and  Clothier  of  London,  and  MrrW  his'  Wife    the  Ten  ?  C?  °ne  >**  ^'^  Ci" 

tenances  amongft  other  Things  by  the  NaLe  of  the  Rev!r7  TT  af°refaid  with  the  APP^ 
lands,  TenemSnts,  Meadowf,  an'd \  ?SZ, \\  ^  ^  A^bof  ^  fin^"  *C  1^8C-. 
County  of  Q'^r,  with  all  and  fingular  ther  ADnurtein  "  T  Cl0nVC?t  '"  M^  in  the 
being,  ^11  which  >^«  G^F,  ^r^J  his  We  an \J oil  1  '  n^^  W'th  the  ChaPel  ^ere 
of  their  Lives  and  of  the  longeft  Liier "f  th em)  to f  h^v  ^  and"- Ph^f  ^  hdd  f"r  Term 
Lands,  Tenements,  Meadows,*  and  ^^1^  fforefaid  Meffuage., 

ces  to  the  fame  John  Smith  and  Margaret,  and  thei ■  Affiln,  fr  Pk  '  v't  ^  APPuTenan- 
Archangel  next  coming  after  the  Dearth,  Surrender  oVplrfrim  f  if"?  °f  ^  ^^the 
Dorothy  his  Wife,  and  Joan  their  Daughter,  or  whenfoeve r  bv  I  t  *£****  J°hn  Geor^ 
aforefaid  fhould  fall,  until  the  End  of  Ihe  Term  of  "Vy"^  ^  °{her  Means  ^e  Reverffon 
fully  to  to  be  compleat.  By  Force  whereof  the  f,mP  %*  I  ?m  C,  enCe  next  following,  and 
offichlntereft  and"  Term  aforefaid  of  and  in  th  Tenement,  7  r^  *??*""  ^  P0^ 
and  the  faid  John  Smith  and  M«r^^  being  fo  ther wf  DoffeflM^l  7"hf  ^PP^nances, 
di  d,  and  the  aforefaid  John  George  furvived  them  a^d  E?fiw  r  f  af?refaid  Dflr^  and  >« 
and  was  thereof  fole  feized  in  hiSl)emefn  as  0f ^'eehl  bl  R^ZfV^Z™™  afor^aid' 

p        enoid  oy  K.ght  of  Survivorfhip.      And  after- 


PP 
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wards  the  aforefaid  John  Smith  and  Margaret  being  fo  pofieffed  of  the  Intereft  and   Term  afore- 
faid of  and  in  the  Tenements  aforefaid  with  the  Appurtenances  aforefaid  amongft  other  Things, 
the  fame  John  Smith,  before  the  aforefaid  Time  when,  &c.  viz.  the  10th  Day  of  Otlober  in  the 
29th  Year  ot  the  Reign   01  the  aforefaid  Lord  Henry  the  Eighth  late  King  of  England.,  at  Tezvkf- 
bury  aforefaid,  granted  amongft  other  Things   his  whole  Lftate,  Term,  and   Intereft   which   he 
then  had  to  come  of  and  in   the  Tenements  aforefaid  with  the  Appurtenances  to  one  William 
Cartwright  the  younger,  and  to  Henry  Carlwright.     By  Force  whereof  the  larr.e  William  and  Henry 
were  of  the  faid  Intereft  and  Term  ot   and    in  the  Tenements  aforefaid  with  the  Appurtenances 
pofleffed,  and  being  fo  thereof  poffefftd,  and  the  faid  John  George  being  Seized  of  the  Tenements 
aforefaid  with  the  Appurtenances  amongft  other  1  hings  for  Term  of  his  Life,  the  Reverfion  in 
Fee-fimple  thereof  belonging  to  the  aforefaid  late  Abbot  and  his   Succeffors,  the  fame  late  Ab- 
bot and  the  then  Convent  of  the  fame  Place,  by  their  unanimous  Affent  and  Confenr,  afterwards 
and  before  the  aforefaid  i  ime  when,  &c.  viz.  the  9/^  Day  of  January  in  the  3?//  Year  of  the 
Reign  of  the  aforefaid  Lord  Henry  the  Eighth  late  King  of  England,  by  their  Writing  fealed  with 
their  common  Seal,  and  inrolled  of  Record  in   the  Court  of  Chanceiy  of  the  lame  late  King  Henry 
the  Eigh.h,  gave,  granted,  and  freely  furrendered  the  aforefaid  Reverfion  of  the  Tenements  afore- 
faid with  the  Appurtenances  amongft  other  Things  to  the  aforeiaid  late  King  He;ry  the  Eighth, 
to  have  and  to  hold  to  the  fame  late  King   Henry  the  Eighth  his  Heirs   and  Succeiibrs  for  ever. 
By  reafon    of  which  faid  Gift,  Grant,  and  Surrender,  the  fame  late  King  Henry  the  Eighth  was 
of  the  aforefaid   Reverfion  in  Fee  firm  le  of  the   Tenements  aforefaid   with  the   Appurtenances  a- 
mongit  other  Things  feized  as  of  Fee  and  Right.      And  afterwards  and  before  the  aforeiaid  Time 
when,  C5V.  viz.  the  6th  Day  of  June  in  the  34^  Year  of  the  Reign  of  the  alorefaid  Lord  Henry 
the  Eighth  late  King  of  England,   the  aforefaid  John  George  at  Tewkjbury  aforeiaid  in  the  County 
aforefaid  died ;   after  whofe  Death,  viz.  on  the  Morrow  of  St.  Michael  the  Archangel  then  next 
following,  that  is,  the  laft  Day  of  September  in  the  abovefaid  34^  Year  of  the  Reign  of  the  faid 
Lord  Henry  the  Eighth,  the  fame  William  Cartwright  and  Henry  into  the  Tenements  aforefaid  with 
the  Appurtenances  entered,  and  were  thereof  pofleffed  for  Term  of  the  aforefaid  21  Years  to  the 
aforefaid  John  and  Margaret  in  Form  aforefaid  granted,  the  Reverfion  thereof  in  Form  aforefaid 
belonging  to  the  aforefaid  late  King  Henry  the  Eighth  and  his  Heirs.     And  afterwa  ds.  the  fame 
late  King  Henry  the  Eighth,   being  feized  in  Form  aforefaid   of  the  Reverfion   of  the  Tenements 
aforefaid  with  the  Appurtenances,  by  his  Letters-patent,  the  Date  whereof  is  at  Wefiminjler  the 
14th  Day  of  Otlober  in  the  %6th  Year  of  his  Reign,  gave  and  granted  the  aforefaid  Reverfion  of 
the  Tenements  aforefaid  with  the  Appurtenances  to  the  aforefaid  Richard  Tracy,  to  have  to  him 
and  his  Heirs  for  ever.     By  reafon  of  which  faid  Letters- patent  the  fame  Richard  was  feized  in 
his  Demefn   as  of  Fee  of  the  aforefaid  Reverfion  of  the  Tenements  aforefaid  with  the  Appurte- 
nances, and  the  fame  Richard  being  fo  feized  in  Form  aforefaid  of  the  Reverfion  aforefaid,  and 
the  aforefaid  William  Cartwright  and  Henry  being  polTeffed  in  Form  aforefaid  of  the  Tenements 
aforefaid  with  the  Appurtenances  amongft  other  Things,  the  fame  William  Cartwright  and  Henry 
afterwards  and  before  the  aforefaid  Time  when,  &c.  viz.  the  6th  Day  of  May  in  the  6th  Year  of 
the  Reign  of  Lord  Edward  the  Sixth  late  King  of  England,  at  Cough  ton  in  the  County   of  V/ar- 
wick,  granted  all  their  Eftate,  Term,  and  Intereft  which    they  then  had  to  come  of  and  in  the 
Tenements  aforefaid  with  the  Appurtenances  amongft  other  Things  to  the  aforefaid  John  Throck- 
merton.    By  virtue  of  which  Grant  the  fame  John  into  the  Tenements  aforefaid  with  the  Appur- 
tenances before  the  aforefaid  Time  when,  &c.  entered,  and   was  thereof  poffelTed,  and  being  fo 
thereof  poffelTed,  afterwards  and  before  the  aforefaid  Time  when,  &c.  put  his  Cattle  aforeiaid 
into  the  aforefaid  Place  where,  &c.  to  eat  up  the  Grafs  then  growing  there  ;  and  the  Cattle  afore- 
faid the   fame  Time  when,  &c.  were  in  the  aforefaid  Place  called  Didcote  eating  up  the  Grals 
then  growing  there,  until  the  a'orefaid  Richard  and  William,  the  fame  Time  when,  &c.  at  Beck- 
ford  aforefaid,  took  the  Cattle  aforefaid  in  the  aforefaid  Place  where,  &c.  and  the  fame  unjuflly 
detained  againft  Gages  and  Pledges  until,  &c.   as  the  fame  John  Throckmerton  above  complains 
againft  them.     And  this   he  is  ready  to  verify,  wherefore  for  that  the  fame  Richard  and  William 
have  above  confeffed  the  taking  of  the  Cattle  aforefaid  in  the  aforefaid  Place  wheie,  13 c.  he  prays 
Judgment,  and  his  Damages  by  Reafon  of  the  taking  and  unjuft  Detention  of  the  faid  Cattle  to 
be  adjudged  to  him,  ciiV. 
Defendants  pray      And  the  aforefaid  Richard  Tracy  and  William'  Nicholfon  pray  Oyer  of  the  aforefaid  Writing  in- 
0y'r'  dented  by  the  aforefaid  late  Abbot  with  the  unanimous  Aflent  and  Confent  of  the  Convent  of  the 

fame  late  Monaftery  to  the  aforefaid  John  Smith  and  Margaret  his  Wife  of  the  Tenements  afore- 
faid made.  And  it  is  read  to  them  in  thefe  Words.  "  This  Indenture  made  the  zoth  Day  of  tf% 
*'  Month  of  September,  in  the  ijth  Year  of  the  Reign  of  King  Henry  the  Eighth,  between  Henry 
"  by  divine  PermilTion  Abbot  of  the  Monaftery  of  the  bleffed  Virgin  Mary  of  Tewkjbury,  and 
t*  the  Convent  of  the  fame  Place  of  the  one  Part,  and  John  Smith  Citizen  and  Clothier  of  Lcn- 
"  don,  and  Margaret  his  Wife  of  the  other  Part,  witneifeth,  that  the  aforefaid  Abbot  and  Con- 
**  vent  by  their  unanimous  AlTent  and  Confent  have  delivered,  granted,  and  to  Farm-let  to  the 
*'  fame  John  and  Margaret  the  Reverfion  of  all  and  fingular  the  MeiTuages,  Lands,  Tenements, 
"  Meadows,  and  Paftures  of  them  the  faid  Abbot  and  Convent  in  Didcote  in  the  County  of 
*'  Gloucejier,  with  all  and  fingular  their  Appurtenances,  together  with  the  Chapel  there  being, 
f<  all  which  John  George,  Dorothy  his  Wife,  and  Joantht'ir  D  ughter  now  hold  for  Term  of  their 
*'  Lives,  and  of  the  longeft  Liver  of  them  (the  doods  and  Chattels  of  Felons,  Fugitives,  Felons 
"  of  themfelves,  and  Perfons  put  in  Exigent,  condemned,  outlawed,  Waifs  and  Eftrays,  and  all 
3  "  other 
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e'  other  Efcheats  whatfoever  happening  to  the  aforefaid  Abbot  and  Convent  and  their  Succeffors, 
"  altogether  excepted  and  referved)  to  have  and  to  hold  the  aforefaid  Meffuages,  Lands,  Te- 
"  nements,  Meadows,  and  Paftures,  togetner  with  the  Chapel,  with  all  their  Appurtenances, 
"  (exc-pt  as  before  excepted)  to  the  aforefaid  John  Smith,  Margaret  his  Wife,  and  their  Affigns, 
"  from  the  Feaft  of  St.  Mithael  the  Archangel  next  to  come  afcer  the  Death,  Surrender,  or  For- 
"  feiture  of  the  aforefaid  John  George,  Dorothy  his  Wife,  and  Joan  their  Daughter,  or  whenfo- 
*'  ever  in  any  other  Manner  the  Reverfion  aforefaid  fhall  fall,  unto  the  End  of  the  Term  of 
"  21  Years  from  thence  next  following,  and  fully  to  be  compleat.  Yielding  therefore  yearly  to 
"  the  aforefaid  Abbot  and  Convent  and  their  Succeflbrs  or  Affigns  feven  Pounds  Sterling,  and 
:"  two  Shillings  for  a  Pittance  of  the  Convent,  to  be  paid  at  the  ufual  Terms  there  by  equal  Por- 
"  tions,  &c.  In  Witnefs  whereof  the  Parties  aforefaid  to  thefe  Prefents  have  interchangeably 
"  put  their  Seals.  Given  in  the  Chapter-houfe  of  the  Monaftery  aforefaid  the  Day  and  YearDefendantsde. 
above  written."  Which  being  read  and  heard,  the  fame  Richard  Tracy  and  William  Nicholfon  faymur- 
that  the  aforefaid  Pica  of  the  aforefaid  John  Throckmerton  upon  the  aforefaid  Writing  indented 
to  the  Avowry  of  the  faid  Richard,  and  Cognizance  of  the  aforefaid  William,  in  Manner  and  Form 
aforefaid  above  in  Bar  pleaded,  is  inefficient  in  Law  to  preclude  them  the  faid  Richard  and  Wil- 
liam from  having  their  Avowry  and  Cognizance  aforefaid  againft  the  aforefaid  John  Throckmerton, 
and  that  they  have  no  Neceffity,  nor  are  by  the  Law  of  the  Land  bound  to  anfwer  that  Plea  in 
Manner  and  form  aforefaid  pleaded.  And  this  they  are  ready  to  verify,  wherefore  for  Want  of 
a  fufficient  Plea  in  Bar  in  this  Behalf,  the  fame  Richard  and  William  pray  Judgment,  and  a  Re- 
turn of  the  Cattle  aforefaid  together  with  Damages,  &c.  to  be  adjudged  to  them,  &c. 

And  the  aforefaid  John  Throckmerton,  for  that  he  has  above  alledged  fufficient  Matter  in  LawJo!nder  In  De* 
to  preclude  the  aforefaid  Richard  Tracy  and  William  Nicholfon  from  having  their  Avowry  and™ 
Cognizance  aforefaid  againft  him,  which  he  is  ready  to  verify,  which  faid  Matter  the  aforefaid 
Richard  and  William  do  not  deny,  nor  thereunto  in  any  wile  anfwer,  but  the  faid  Averment  whol- 
ly refufe  to  admit,  as  before  prays  Judgment,  and  his  Damages  by  Reafon  of  the  taking  and  un- 
juft  Detention  of  the  faid  Cattle  to  be  adjudged  to  him,  &c.  And  becaufe  the  Juftices  here  will 
advife  of  and  upon  the  Prermffes  before  they  give  Judgment  ihereon,  Day  is  given  to  the  Parties 
aforeLid  here  until  the  Ottave  of  St.  Hillary  to  hear  their  Judgment  thereon,  becaufe  the  fame 
Juftices  here  thereof  not  yet,  &c* 

The  Cafe  was  recited  thus.     John  Throckmerton  has  fued  a  Writ  of  fecond  Deliverance  againft Tlie  CASE 
Richard  Tracy  and  William  Nicholfon  for  taking  his  Cartle  the  26th  Day  of  March  in  the  7th  Year  An  Abbot  leafes 
.of  the  Reign  of  King  Edward  6.  at  Beckford  in  a  certain  Place  called  Didcote,  &c.     And  the  Defen-  ^f!g^'is 
•dants  fay,  that  the  Place  in  which  the  taking  was  fuppofed  to  be,  contains    100  Acres  of  Land  leafes  the  *«*/■- 
with  the  Appurtenances  in  Beckford,  whereof  the  faid  Richard  Tracy  at  the  Time  of  the  taking  was^f/thfw 
feized  in  Fee.     And  he  in  his  own  Right  avows,  and  the  faid  Nicholfon  as  his  Bailiff  acknowled- from  MUbaeimat 
ges  the  taking   of  the  Cattle  therein  for  Damage  feafant,  &c.     And  againft  this  Throckmerton TlhSl  ended 
pleads  in  Bar  to  the  Avowry,  that  long  before  the  faid  Tracy  had  any  Thing  in  the  faid  Land,for2lYears.this 
one  Henry  late  Abbot  of  the  late  Monaftery  of  St.  Mary  the  Virgin  of  Tewkfbury  in  the  faid  County „f  *hf  JlSt 
of  Gloucejter,  was  feized  of  one  Mefluage  and  the  faid  100  Acres  of  Land  amongft  other  Things folo"g.  andthe 
in  Beckford  aforefaid  in  his  Demefn  as  of  Fee,   in   Right  of  his  faid  Monaftery.     And  being  foKSl'jS8 
feized,  he  with  the  A  (lent  of  the  Convent,  before  the  Time  when  the  taking  is  fuppofed  to  be,wel1  together, 
leafed  by  Deed  the  faid  Tenements  to  John  George,  Dorothy  his  Wife,  and  Joan  their  Daughter ^though^heTe. 
for  Term  of  their  Lives.     And  afterwards  the  laid  Abbot  with  the  Affent  of  the  Convent,  wz'r'u  ^e 
the  20th  Day  of  September  in  the  17th  Year  of  the  Reign  of  King  Henry  8.  at  Tewkfbury  aforefaidtommen^yetthe 
by  their  Deed  indented  fhewn  forth,  delivered,  granted,  and  to  Farm-let  to  one  John  Smith  and  f^JsJ°°d' 
Margaret  his  Wife  the  faid   Tenements,  amongft  other  Things,  by  the  Name  of  the  Reverfion  fliewing"tha" it 
of  all  and  fingular  the  Meffuages,  Lands,  Tenements,  Meadows,  and  Paftures  of  the  faid  Ab-^JJ*^**8 
bot  and  Convent  in   Didcote  in  the  County  of  Gloucefter,  with  all  and  fingular  their  Appurtenan- Land,  and  not 
ces,  together  with  the  Chapel  there  being,  (all  which  John  George,  Dorothy  his  Wife,   and  Joan™* £er™l°*. 
their  Daughter  then  held  for  Term  of  their  Lives,  and  of  the  longeft  Liver  of  them)  to  have  ands.c.  vy.  114. 
to  hold  the  faid  Meffuages,  Lands,  Tenements,  Meadows,  and  Paftures,  together  with  the  Chapel,  ^;*m"enBtr06"If :" 
with  the  Appurtenances,  to  the  faid  John  Smith  and  Margaret,  and  their  Affigns,  from  the  Feaft  Leafeyi.B.Nlc. 
of  St.  Michael  the  Archangel  next  following  after  the  Death,  Surrender,    or  Forfeiture  of  tht\nf  ^dPoft 
faid  John  George,  Dorothy  his  Wife,  and  Joan  their  Daughter,  or  whenfoever  by  any  other  Means  197- 198-  vide 
the  Reverfion  aforefaid  fhould  fall,  until  the  End  of  the  Term  of  21  Years  thence  next  enfuing.  ^b^'a™^. 
By  Force  whereof  the  faid  John  Smith  and  Margaret  were  poffeffed  of  fuch  Intereft  and  Term  3.Bac.  Abr.423. 
aforefaid  of  and  in  the  faid  Tenements.     And  being  fo  poffeffed,  the  faid  Dorothy  and  Joan  died,4*4'43  ' 
and  the  faid  John  George  furvived  them,  and  held  himfelf  in  the  faid  Tenements,  and  was  thereof 
fole  feized  in  his  Demefn  as  of  Freehold  by   Right  of  Survivorfhip.     And  afterwards,  viz.  the 
-10th  Day  of  Oil ober  in  the  29th  Year  of  the  Reign  of  King  Henry  8.  at  Tewkfbury  aforefaid,  John 
Smith  granted  his  Eftate  and  Term  in   the  faid  Tenements  to  one  William  Cartwright  and  Henry 
Cartwright.     And  then  he  fhews  that  the  Reverfion  of  the  faid  Tenements  came  to  the  faid  King 
Henry  8.  by  Surrender.       And  afterwards,  viz.  the  6th  Day  of  June  in  the  34th  Year  of  the 
Reign  of  the  faid   King  Henry  8.  the  faid  John  George  died  at  1 ewkfbury  aforefaid,  after  whofe 
Death,  viz.  the  next  Day  after  the   Feaft  of  St.  Michael  then  next  following,  the  faid  William 
Cartwright  and  Henry  Cartwright   entered  into  the  Tenements.     And  he  fhews  that  afterwards 
the  faid  King  Henry  8.  granted   the  Reverfion  of  the   faid  Tenements  to  the  faid  Richard  Tracy 
m  Fee.     And  afterwards  the  faid  William  Cartwright  and  Henry  granted  their  Eftate  and  Term 

in 
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in  the  faid  Tenements  to  the  Plaintiff,  by  Force  whereof  he  entered  into  the  faid  Tenements, 
and  was  poffeffed.  And  being  fo  pofltffed,  he  put  his  Cattle  in  the  faid  Place  where,  &c  which 
were  there  until  the  Defendants  took  them.  And  the  Defendants  demand  Oyer  of  the  faid  Deed 
of  Demifc  made  to  the  afo.efaid  Smith  and  his  Wife,  and  it  was  read  to  them,  and  inroiled  de 
verbo  in  v'erfrum,  and  the  Words  were  a  Demife  of  the  Reverficn,  habendum  the  faid  Meiiuao-es 
Lands,  and  Tenements,  &c.  from  the  Feaft  of  5/.  Michael  next  following  after  the  Death,  Sur- 
render, or  Forfeiture  of  the  faid  John  George,  Dorothy,  and  Joan,  or  whenfoever  by  any  other 
Means  the  faid  Reverfion  mould  fall,  until  the  End  of  21  Years  thence  next  following,  as  ap- 
pears before  by  the  Record.     And  upon  this  the  Defendants  demur  in  Law. 

And  this  Demurrer  was  argutd  by  all  the   Serjeants   at   the  Bar,  viz.  the  new  and  ancient 
Serjeants   hereunder  mentioned.       And   Walpole,  R>ftal,   Rookby,  and  Gawdy  argued  for   the  De- 
fendants, and  Prideuux,  Bendloe,  Robert  Catline,  Morgan,    Richard  Catline,-  Anthony  Bt own,    and 
Mich,  and HUL  Dyer  for  the  Plaintiff.      And  it  was  firft  argued  in  Michaelmas  Term  in  the  fecond  and  third  Years 
r*mi&-yP.  Q|  the.Reign  0f  King   Philip  and  Queen  Mary;  and   it   was  alfo  debated   in  Hillary  and  Eofier 
Terms  next  following.     And  firft  of  all   I  (hall  let  down  the  Except  ons  which  were   taken  to 
the  Pleading  by  the  Counfel  who  argued  for   the  Defendants,  fome  of  which  were  taken  by  one, 
and  fome  by    another   of  them  •,  and   afterwards  I  fhall   report  the  Matter  in   Law. 
Exceptionstaken      One  Exception    taken  was,  for  that  the  Plaintiff  has  conveyed   to  himfelf  an  Intereft  in  a 
dLts  to  the""   Leafe  made  by   an  Abbot  with  the  AiTent  of  the  Convent  to  one  Smith  and  his  Wife,  which  is 
Pleading,    i.     made  by  the  Name  of  a  Reverfion,  and  to  commence  after  a  former  Leafe  ended,  viz.  after  the 
f  H'  MoiSrans  Leafe   made    to  George  and    his    Wife  and   their   Daughter,    which    Leafe   is    alledoed   to    be 
de  Faits  65.      m-.de  by   Deed   indented,    in   which    Cafe    the  Plaintiff  ought   to  have  fhewn  forth   the  Deed 
Vide  Poft  149.   }ncjented.       For  if  there  was  no  Deed  thereof,  there  could   be  no  Leafe,  and  if  there  was  no 
pi  J<dGMib'.i2it'.  Eeaie,  there  could  be.no  Reverfion;  and    alfo    the    fecond   Leafe,    which  is  to  commence  after 
Heath's  Max.     the   firft  Leafe,  has  no  certain   Commencement  fhewn,  nor  can  it    be  taken  to   continue  until 
tVt^FaTrTk-i!  a?  tn's  Day,  for  if  there  was   no    former    Leafe,   but   the  latter  commenced  prefently,  then   is   it 
23-  pi.  6.  now  expired.       And   fo  the    Validity  of  the    fecond    Lea  e   depends   upon   the  Validity  of  the 

*Reguia.  0rft-  Leafe  in  which  Cafe  the  Plaintiff,  in  order  to  make  his  fecond  Leafe  good,  ouoht  to 
*.show.4r8.iv  fhew  the  firft  Leafe  to  be  good,  and  in  order  to  make  that  good,  he  ought  to  fhew  that 
£"""*J-*°.Co.  jc  was  by  Deed  ;  and  alfo  he  ought  to  fhew  the  Deed,  becaufe  it  is  a  Means  to  make  his  own 
Heath's  Max.  Leafe,  viz.  the  fecond  Leafe,  good,  and  therefore  he  ought  to  fhew  it,  notwithftandino-  the  Deed 
tVt7Faks'  m"^  was  mac^e  t0  anoLher,  and  alfo  he  ought  to  fhew  that  the  firft  Leafe  is  determined.  a  And  there- 
49.  fer-totum.  fore  it  was  faid,  that  in  13.  Ed.  3.  it  appears  that  a  Man  brought  a  Share  imp  edit  a°-ainft  the  Ab- 
«_T».  31.  Ed.  3.  bot  of  Crowland,  and  counted  of  the  Prcfentment  of  his  Anceftor,  and  afterwards  fhewed  that  his 
pedit  r^Mon"1"  Anceftor  granted  to  the  Predeceffor  of  the  Abbot  the  next  Avoidance,  by  Force  whereof  the  Pre- 
ftransdeFaitsi77  deceiTor  prefented  to  -the  next  Avoidance,  and  the  Prefentee  died,  and  fo  it  belonged  to  the 
pi  3.  Fitz'.  Mon-  Plaintiff  to  prefent,  and  there  forafmuch  as  he  had  confeffed  that  the  Predeceffor  of  the  Abbot 
^anS(ie.Fai!sc)2' prefented  the  laft  Incumbent,  which  put  his  Anceftor  out  of  PolTeffion  (if  it  was  not  by  Reafon 
8. 'a.  Sir  tinea* of  the  Grant  by  Deed,  which  he  ought  to  fhew)  it  was  awarded  that  the  Abbot  fhould  have  a 
der0Fatfs°inft2  ot  ^rit  to  tne  Bifhop.  And  fo  here  he  ought  to  fhew  the  Deed  of  the  Leafe,  for  as  it  was  made 
29.  Pi  230.' Pel-  to  another  here,  fo  was  it  in  the  other  Cafe,  and  as  the  Eftate  here  is  ended,  fo  was  it  in  the  other 
f Tt'St^f"  Ca(~e :  An(J  as  tne  Grant  in  the  faid  Cafe  made  the  Grantor  to  have  the  Reverfion,  and  to  be  as 
jo.  Co.  92.  a',  a  Privy  to  the  Preferment,  fo  in  our  Cafe  the  firft  Leafe  made  the  LelTor  to  have  the  Rever- 
He«h'smMax9  fion,  and  was  the  Caufe  of  the  certain  Commencement  of  the  Plaintiff's  Term  according  to  the 
13S.  Limitation.     And   fo  the  Plaintiff  here  ought  to  fhew   the  Deed,  as  well  as  the  Plaintiff  in  the 

<i  m.  7.  h.  6.   other  Cafe  ought.     And  many  other  Cafes  were  put  to  enforce  this  Exception. 
Bro.  M^nftrans       b  In  Anfwer  to  this  it  was  faid,  that  it  is  not  neceffary  to  fhew  the  Deed  for  three  Caufes.    The 
de  Faits  49.       firft  was>  becaufe  the  Plaintiff  here  is  not  *  Privy  to  the  Deed,  for  it  was  made  to  a  Stranger    and 
Heath's° Max.'2  therefore  the  Plaintiff  is  a  Stranger  to  it.     c  And  as  to  this,  the  Cafe  in  31.  Ed.  3.  was  aliedo-ed 
J38'  where  in  a  Scire  Facias  for  an  Advowfon  againft  the  Patron  and  Incumbent,  the  Incumbent  pleaded 

«»  M^io-.fid/g.  triat  tne  QQeen  had  granted  the  Advowlon  to  the  Earl  of  Arundel,  whofe  Eftate  his  Patron  {sad, 
Monftransde  '  and  he  had  his  Plea  by  the  clear  Opinion  of  the  Court,  without  fhewing  the  Letters-patent,  be- 
Faitsao.  caufe  he  was  not  Party  to  them,  nor  did  they  belong  to  him.     d  And  alfo  the  Cafe  in   7.  H.  6. 

4*? pL^Fjti.  was  cited,  where  a  Parfon  of  a  Church  avowed  for  a  Rent-Charge  devifed  out  of  Tenements 
Monftrans  de  in  London  to  his  Predeceffor  and  his  SuccelTors,  and  the  Plaintiff  demanded  Oyer  of  the  Tefta- 
m!"i  6Edro+.55o  ment,  and  it  was  there  clearly  held  that  he  fhould  not  have  it,  becaufe  it  belongs  to  the  Exe- 
b. PerCkokeJiro.  cutors,  and  not  to  the  Parfon.  e  And  alfo  the  Cafe  in  10.  Ed.  3.  was  alledged,  where  one  a- 
H.'^'ifpi.^  vowed  upon  a  Prior  for  Fealty  and  Rent,  and  the  Prior  pleaded  in  Bar  that  the  Avowant  had 
Fitz.  ibid.  35.  granted  by  Deed  the  Services  in  Tail  to  another,  and  that  his  Predeceffor  attorned,  and  he  had 
plr' llclm,v°i- the  Plea  by  Award  without  fhewing  the  Deed,  becaufe  the  Deed  ought  to  tarry  with  him 
hu^hby,  etjsaid.  to  w{lom  it  was  made.  f  And  alfo  the  Cafe  in  22.  H.  6.  was  cited,  where  the  Servant  of  a  Col- 
1.  keb.' 9  89~t."  lector  of  Fifteenths  juftified  the  taking  of  Cattle  for  the  Fifteenth,  without  fhewing  the  Commil- 
aSfS;  fion  of  his  Mafter'  becaufe  it  belongs  to  his  Mailer.  s  And  the  Cafe  in  35.  H.  6.  was  alfo  al- 
a.  27.  Pi.  3.  'ledged,  where  in  Trefpafs  for  Goods  carried  away  the  Defendant  faid  that  he  was  Mayor  of  the 
g  M.  3;.  h.  6.  Town  of  C.  and  that  the  King  by  his  Letters- patent  had  granted  to  him  being  Mayor  and  to 
ftralsdeFa^g'S' tne  Commorial<:y  z\\  the  Goods  of  Outlaws,  and  faid  that  the  Plaintiff  was  outlawed,  and  that  he 
Bio.  11.  Ante  (the  Defendant)  then,  being  Mayor  took  the  Goods,  and  by  the  better  Opinion  he  fhall  not  be 
!therBookstheere  f°rced  to  fhew  the  Letters- patent,  becaufe  they  tarry  with  the  Mayor  and  Commonalty,  and 
cited,  now  he  is  not  Mayor,  and  therefore  he  fhall  not  be  forced  to  fhew  them.     And  feveral  other  crood 

Cafes  were  put  on  this  Head.     And  as  in  thefc  Cafes  alledged  the  Parties  fhould  not  be  forced 

to 
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to  fhew  Deeds  which  did  not  belong  to  them*  for  the   fame  Reafon   in   our  Cafe  the  Plaintiff 
fhall  not  be  compelled  to  fhew   the  Deed  which  does  not  belong  to  him. 

The  fecond  Caufe  was,  for  that  the  Eftate  contained  in  the  Deed  was  ended  and  a  determined  *R'Z<^-i-  Le'" 
by  the  Death  of  the  Tenants  for  Life,  in  which  Cafe  forafmuch  as  the  Plaintiff  does  not  *  claim,  tit.5  Fai^M.*'. 
nor  can  claim  from  them,  but  only  fhews  the  Leafe  in  order  to  convey  the  fecond  Leafe  to  him-  T0-p'- I4- 
felf,  he  (hall  not  be  forced  to  fhew  the  Deed  of  the  Intereft  that  is  determined.     b  And  therefore  pif^^cc.1*!.' 
it  was  faid,  if  one  prefents  to  an  Advowfon,  and  afterwards  grants  the  next  Avoidance  to  another  a- l0- Co- 93- b- 
by  Deed,  who  prefents,  and  after  the  Church  becomes  void  by  the  Death  of  the  fecond  Prefentee,  ^showY^iv 
there  if  the  Grantor  prefent  and   be  difturbed  by  a  Stranger*   he  fhall  have  a  Quare  Impedit,  and  Lev'«»-  Heath's 
fhall  fhew  the  Preftntment  by  the  Grantee  of  the  next  Avoidance,  and  fhall  not  be  forced  to  ztftffi' 
fhew  the  Deed  of  Grant  thereof,  becaufe  the  Eftate  is  ended.     And  to  warrant  this  one  of  the  b  m.  26.  h.  8- 
Years  of  H.  4.  was  alledged,  but  there  is  no  fuch   Cafe  in  the  Tear  cited.     c  But,  note,  that  in9'*' 
M.  14.  H.  4.  he  that  had  the  Nomination  in  Fee,  that  is,  he  that  ought  to  prejent  his  Clerk  to  slater.  Y 
the  Abbot,  who  wr.s  to  prefent   him  over,  prefented  his  Clerk  to  the  Abbot,  who    did  prefent  him  c  m.  14.  h.  4. 
ever,  and  afterwards  he  granted  the  Advowfon  to  one  for  Life,  arid  after  that  granted  the  Reverfion  "•  *itz-  ™oa~ 
in  Fee,  and  the  Heir  of  the  Grantee  in  Fee,  after  the  Death  of  the  Tenant  for  Life,  brought  a  130.  Bro.  4o. 
Quare  Impedit,  and  made  his   Title   ut  fupra.     And  the  Defendant  demanded  Oyer  of  the  Deed  of 
Grant  for  Term  of  Life,  and  aljo   of  the  Grant  of  the  Reverfion.     And  as  to  the  Deed  of  Grant  of 
the  Reverfion,  it  was  ordered  by  the  Court  to  be  fhewn  forth  ;  and  as  to  the  Deed  of  Grant  for  Term  of 
Life  it  was  not,  becaufe  he  did  not  claim  by  it,  and  the  Eftate  was  determined;  which  perhaps  was 
the  Cafe  intended.     However  the  Cafe  vouched  feems  to  be  good  Law.     And  the  Difference  betiveen  the 
faid  Cafe  d  of  the  Abbot  of  Crowland  and  this  Cafe,  is  thisy  viz.  the  one  Cafe  was  againft  a  Privy,  <*  Ante  148  (k% 
and  the  other  againft  a  Stranger.     And  it  feems  good  Reafon,  that  if  one  alledges  a  Presentment  in 
himfelf  or  in  his  Ancefior  or  Predeceffor,  I  fhall  not  fay  that  he  who  prefented  had  but    the  next  A- 
voidance,  or  a  particular  Eftate  which  is  now  ended,  without  (hewing  the  Deed  thereof  for  thereby  I 
diminifh  the  Eftate  gained  preemptively  by  the  Prejentment,  and  a  Deed  is  reqidfite  in  fuch  Cafe ;  but  a 
gainft  a  Stranger,  who  is  not  privy  to  the  Prefentment,  it  isotherwife,  and  this  feems  to  be  theDifferencet 
The  third  Caufe  was,  for  that  the  fecond  Leafe  was  *  executed.     And  fo  it  is  pleaded  by  the  Plea 
in  Bar  to  the  Avowry,  viz.  that  the  Plaintiff  entered,  which  is  confeffed  by  the  Demurrer.     And  *  Xegula.  6.  Co. 
then  it  was  faid,  that  although  in  many  Cafes  a  Deed  ought  to  be  fhewn  when  the  Thing  is  to  be^ 104  vm  aI?! 
executed,  yet   when   it   is  already  executed  the  Party  fhall  fhew  Title  to  it,  without  (hewing  a  &.  Faits  M.  a. 
Deed.     c  And  it  was  faid  that  11.  H.  4.  tends  to  this  Point  viz.  that  if  a  Reverfion  is  granted  IO- Pcr  ""•""■ 
in  Tail  by  Deed,  which  is  executed,  the  Iffue  in  Tail  fhall  have  a  Formedon  in  Defcender,  and  e  Ma'  "■  "•  *• 
fhall  not  fhew  the  Deed  of  Grant,  becaufe  it  was  executed.     f  And  the  Cafe  in  40.  Ed.  3.  was  ft™ns  de  Faits" 
alfo  alledged,  where  a  Prior  brought  an  action  of  Trefpafs  for  a  Horfe,  and  counted  that  the  King  p2,^™'  34" 
had  granted  to  him  all  Chatties  waived  in  a  certain  Place,  and  fhewed  that  the  faid  Horfe  was  Nation  4.10. 
a  Chattle  waived  there,  and  feized  by  the  Bailiff  of  the  Prior,  and  that  the  Defendant  took  him  h°Anl^' r%) 
and  carried  him  away,  and  the  Defendant  demanded  Oyer  of  the  King's  Charter,  and  there  it  is  and  the  other 
faid,  that  if  the  King  grants  a  Franchife  or  any  Thing  by  Charter,  and  the  Party  brings  an  Ac-  fd°oks  thereclt- 
tion  for  the  fame  Thing,  where  he  never  had  any  Poffeffion,  he  ought  to  fhew  the  Charter,  but  t  H,  .0  Ej_  . 
it  he  brings  an  Action  for  Goods  carried  away  out  of  his  Poffeffion,  although  he  recites  the  Char-  10.  pi.  19.  Fit*. 
ter  where  it  is  not  neceffary,  the  Charter  for  fo  much  ought  not  to  be  fhewn ;  fo  that  there  it  Faitf/ifi!  Bro. 
was  the  clear  Opinion  that  he  fhould  not  have  Oyer  of  the  Charter  becaufe  the  Thing  was  exe-  n- 
cuted.     So  here,  although  it  fhould   be  admitted  for  Argument's  Sake,  that  in  order  to  execute  1 

this  fecond  Leafe  the  Deed  of  the  firft  Leafe  ought  to  be  fhewn,  yet  feeing  that  the  fecond 
Leafe  is  now  executed,  the  Deed  of  the  firft  fhall  not  be  fhewn.  And  afterwards  by  Rule  of 
the  Court  this  Exception  was  difallowed. 

Another  Exception  taken   was,  for  that  the   Plaintiff  has   not  fhewn  that  Livery  and  Seizin 
was   made  by  Letter  of  Attorney  to  the  faid  Leffees  for  Life,  for  although  Livery  fhall  not  be  Exception  2. 
pleaded  s  where  a  Man  makes  a  Leafe  for  Life,  or  a  Gift  in  Tail,  or  in  Fee,  but  fhall  be  intended  s  Bro.  Pleading 
to  be  made,  becaufe  the  Perfon  who  made  the  Livery  fhall  be  intended  to  be  upon  the  Land  l*\'z  'jdfine 
and  to  execute  the  fame,  yet  when  a  Body  politic  of  an  Abbot  and  Convent  make  fuch  Eftate,  t>.  PeWrmaii.  ' 
it  cannot  be  intended  that  they  were  upon  the  Land,  for  the  Law  fuppofes  h  them  to  be  always  Lit^^.'b'cvo' 
in  their  Houfe,  and  therefore  if  their  Deed  be  denied  it  fhall  be  tried  where  the  Houfe  is,  becaufe  e.  401.  cr0.  j. 
it  fhall  be  intended  to  be  made  there,  and  no  where  elfe.     '  And  it  was  faid  that  in  3.  H.  6.  in  Tref-  joi!  y<3v?"i«" 
pafs  againft  the   Abbot  of  T.   and   his  Canon,  Exception  was  taken  to  the  Writ,  becaufe  the  Doc  pja.48.230. 
Plaintiff  had  not  declared  of  what  Town  the  Canon  was,   and  the  Exception  was  difallowed,  be-  vin^A^'tit?0' 
caufe   he  fhall  be  intended  to  be  Canon  of  the  fame  Houfe  of  which  his  Soveraign  is  fuppofed  to  Feoffment  e.  a. 
be  Abbot.    So  that  religious  Perfons  fhall  be  intended  always  to  abide  in  their  Houfe,  and  never  to  £' z  ' 
be  elfewhere.     And  therefore  here  they  cannot  be  intended  to  make  Livery  and  Seizin  in  proper  argucJoT' 
Perfon,   nor  otherwife  than  by  Warrant,  which  ought  to  be  pleaded,  for  it  is  neceffary  to  fhew  that  *h.  3.h.  6.3t. 
the  Leafe  for   Lives  was  good,  becaufe  the  fecond  Leafe  is  made  by  the  Name  of  a  Reveifion,  !|g2I'Fltz  Bnef 
and  was  to  commence  after  the  End  of  the  firft  Leafe,  and  fo  forafmuch  as  it  is  not  fhewn  that  k  s.  p.  Accord. 
Livery  was  made  by  Warrant,  the  Bar  to  the  Avowry  is  not  good.     But  this  Exception  was  dif-  ^'nsclaufcned'tl)3e^' 
allowed  by  the  Rule  of  the  Court,  k  becaufe  the  neceffary  Circumftance,  viz.  the  Livery  fhall  Exception  taken 
be  intended  here  as  well  as  in  the  Cafe  of  another  Perfon.     And  it  has  never  been  ufual  before *nd  ^faIlowed« 
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to  plead  the  Livery,  ut  fupra,  but  always  to  the  contrary.  1.  Leon.  184. 

Another  Exception  was  taken  to  the  Plea  in  Bar  to  the  Avowry,  viz.  that  the  Plaintiff  has  not  al-  Exception  3. 
ledged  the  Place  where  the  fecond  Leafe  was  made,  for,  it  was  faid,  it  ought  to  be  fhewn  on  Account  1  s.  p.  PoA  i9i, 
of  the  Trial,  if  the  Leafe  fhould  be  denied.     '  As  if  Attornment  be  pleaded,  the  Place  ought  to  be(b)-  sed  contra 

*  a  Dy.  28.  pi.  185. 

6.  32.  a.  Bro.  Lieu.  45.  P.  5,  H.  7.  24.  pi.  6.    Fitz.  Bar  146.  Bro.  Lieu.  50.  fcem  contrary,  but  the  Reporter  puts  a  S&are  in  both  Books.  And  M'  39-  "* 
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(hewn  where  it  was  made,  caufa  qua  fnpra.     And  it  was  faid  here,  the  Plaintiff  has  alledged  the 
•  s.  p.  Heath's  fecond  Leafe  to  be  made  at  Tewkfbury  *  aforefaid,  where  Tewjbury  was  not  (hewn  before  as  a  Place, 
a  *d Ve'ep3 'ft'69'  kut  ^  was  recited  in  this  Form,  viz.  the  Abbot  and  Convent  of  the  late  Monafiery  of  St.  Mary  the 
3  4'5'  Virgin  of  Tewkfbury  -,    fo  that  there  Tewkfbury  is  not  recited  as  a  Piace,  but  as  the  Name  of  a 
Monafiery,  for  which  Reafon  the  Place  of  making  the  fecond   Leafe  is  omitted,  and  therefore 
a  m.  9.  Ed.  4.  tne  gar  is  bad.     And  this  Exception  was  alfo  difallowed  by  the  Court,  becaufe  when  it  is  faid 
cLj&JBro.Leafe  that  the  Abbot  of  the  late  Monafiery  of  St.  Mary  the  Virgin  of  Tewkfbury,  &c.  this  is  a  Recital  of 
jy.Menftransde  the  certain  Place,  for  there  can  be  no  Monaftery  without  a  Piace.     And  to  fay,  the  Abbot  of  Dale, 
a'tS7"'  is  the  Abbot  of  fuch  a  Place,  and  fo  it  contains  the  Certainty  of  fuch  a  Place. 

Exception  4.  Another  Exception  taken  was,  viz.  that  it  is  fhewn  in  Bar  to  the  Avowry,  that  John  Smith 
granted  over  his  Term  to  William  Cartwright  and  Henry  Cartwright,  which  is  not  pleaded  to  be 
b  t  2  h  by  Deed.  And  it  was  faid,  that  the  Leafe  had  not  been  good  if  it  had  not  been  firfl  made  by 
a6.  b.  Per  ke'de.  the  Abbot  and  Convent  by  Deed,  and  that  which  may  not  commence  wiihout  Deed,  may  not 
Grlnts1!  82' Bb°  De  granted  over  without  Deed ;  *  as  a  Grant  of  the  next  Avoidance  of  an  Advowfon,  a  War- 
n.c.  §283.00.  ren,  and  fuch  like,  and  efpecially  in  the  Cafe  here,  becaufe  the  Term  was  not  commenced,  and 
c  Dyfial".  pi.  till  then  nothing  but  a  Right  or  Title  was  granted,  for  which  Reafon  it  ought  to  be  by  Deed. 
41.  2.  Roi.  Abr.  But  this  Exception  was  alfo  ruled  by  the  Court  to  be  of  no  Weight,  becaufe  the  fecond  Leafe  is 
fhe  Books' here  ufed  not  as  a  Grant  of  the  Reverfion,  but  as  a  Leafe  to  commence  after  the  Eftates  for  Life  de- 
next  before  cited,  termined.  Which,  admitting  the  Leafe  good  (b  although  it  might  not  be  good  to  bind  the  Houfe 
tha"eSy/«"°r#  if  it  was  not  made  by  the  Abbot  and  Convent  by  Deed  at  the  Beginning)  c  might  well  enough 
term™;  is  a.  .    be  ^ranted  over  by  Smith  without  Deed,  as  a  d  Chattle  which  was  in  Smith  and  his  Wife,  altho' 

the  Term  was  not  commenced. 
Exception  5.  Another  Exception    was  taken,    viz.  that  in   the   Count   the   taking    is  fuppofed    to   be 

at  Beckford  in  a  Place  called  Didcote,  and  the  Defendant  has  alfo  affirmed  the  Land  to  lie  in 
Beckford,  and  the  Leafe  for  Years  by  which  the  Plaintiff  claims  is  alledged  to  be  made  by  the  Name 
of  the  Reverfion  of  all  and  fingular  the  Meffuages,  Lands,  &c.  in  Didcote  in  the  County  of 
Gloucefter,  &c  which  Didcote  fpecified  in  the  per  nomen  ought  to  be  intended  a  Town,  for  it 
is  there  limited  as  a  Place  in  which  the  Lands  lie,  and  that  fhall  be  intended  a  Town,  and 
then  if  it  fhall  be  fo  intended,  it  cannot  ftand  with  what  the  Plaintiff  has  alledged  in  the  Count, 
for  in  the  Count  the  Town  in  which  the  taking  is  alledged  to  be  is  called  Beckford,  and  the 
Place  in  the  Town  is  there  called  Didcote,  and  now  in  the  Plea  in  Bar  to  the  Avowry  the  Plain- 
tiff has  alledged  that  the  Lands  which  he  claims  by  the  Leafe  lie  in  Didcote,  which  is  as  much 
as  if  he  had  faid,  the  Town  of  Didcote,  which  Leafe  would  not  be  fufficient  to  convey  to  him  the 
Lands  lying  in  the  Town  of  Beckford,  for  which  Reafon  the  Bar  to  the  Avowry  is  infufficient. 
To  which  it  was  anfwered,  that  the  Plaintiff  in  the  faid  Plea  in  Bar  to  the  Avowry  has  faid,  that 
the  Abbot  with  the  Affent  of  the  Convent  leafed  to  Smith  and  his  Wife  the  faid  Tenements  a- 
moncrft  other  Things  by  the  Name  of  the  Reverfion  of,  &c.  (which  Word  (faid)  is  an  Aver- 
ment in  itfelf,  and  contains  that  they  are  the  fame  Tenements  which  are  fpecified  in  the  Count 
and  in  the  Avowry.  And  if  they  are  the  fame  Tenements,  then  they  muft  neceffarily  lie  in 
Beckford,  and  xht  per  nomen  will  ftand  with  it.  For  Didcote  in  the  per  nomen  may  be  a  Hamlet 
of  Beckford,  or  a  Place  known  in  Beckford,  and  fo  it  may  be  in  Didcote  in  Beckford  without  any 
Contrariety.  And  fo  this  Exception  was  alfo  difallowed  by  the  Court,  and  the  Plea  in  Bar  to  the 
Avowry  held  good  notwithstanding  it. 

Another  Exception  taken  was,  viz.  that  the  Leafe  for  Years  is  of  the  Reverfion  of,  &c.  all 
which  George  and  his  Wife  and  his  Daughter  then  held  for  their  Lives,  &V.  And  it  was  faid, 
that  the  Plaintiff  ought  to  aver  that  they  three  held  the  Tenements  for  their  Lives.  But  this 
Exception  was  difallowed  by  the  Court,  becaufe  it  was  pleaded  that  the  Abbot  with  the  Affent 
of  the  Convent  leafed  the  faid  Tenements,  £s?f.  which  Word  (faid)  comprehends  that  they  three 
held  them  for  Life,  for  if  they  did  not  hold  them  for  Life,  then  they  did  not  leafe  them,  and  fo 
the  Premiffes  and  the  per  nomen  ftand  well  together,  the  one  containing  an  Averment  of  the  other. 
And  by  fome  the  Words  (all  which  John  George,  &V.  hold  for  Term  of  Life)  are  but  Words  of 
Recital,  and  not  of  Subftance. 

Another  Exception  was  taken  as  to  the  Variance  between  the  Words  of  Pleading  the  Demife, 
and  the  per  nomen  reciting  the  Demife  itfelf.  For  the  Words  of  the  Plea  are  a  Demife  of  the 
Thino-  itfelf,  and  the  per  nomen  and  the  Leafe,  as  it  is  entered,  is  a  Demife  of  the  Reverfion, 
which  don't  agree  in  one,  but  are  in  a  Manner  contradictory.  e  As  if  a  Man  will  fay  that  fuch 
a  one  was  feized  of  the  Manor  of  Dale,  and  of  the  Manor  of  Sale,  and  infeoffed  him  of  the 
Manor  of  Dale  by  Deed,  by  the  Name  of  the  Manor  of  Sale,  this  Plea  is  not  good,  becaufe  the 
per  nomen  does  not  agree  with  the  Premiffes,  and  therefore  will  not  warrant  it.  f  So  if  a  Man 
pleads  that  J.  S.  was  feized  of  20  Acres  of  Land  by  Defcent  on  the  Part  of  the  Father,  and 
thereof  infeoffed  him  by  Deed  by  the  Name  of  all  his  Lands  which  he  had  by  Defcent  on  the 
Part  of  the  Mother,  this  Plea  is  not  good ;  for  the  per  nomen  does  not  agree  with  the  Premif- 
fes, and  therefore  will  not  warrant  the  Premiffes.  So  here  the^r  nomen  in  Reverfion  will  not 
warrant  the  Demife  of  the  Poffeffion,  but  for  the  Variance  the  Plea  fhall  be  bad.  And  many 
other  Cafes  were  put  to  enforce  this  Point.  To  which  it  was  anfwered  by  thofe  that  argued  for 
the  Plaintiff,  g  that  when  a  Man  pleads  by  -a  per  nomen  a  Plea  of  any  thing  given  by  Deed  or  other 
Writing  whatfoever,  if  the  Thing  contained  in  the  per  nomen  agrees  in  Effect  and  Subftance  with 
the  Premiffes  before  the  per  nomen,  then  the  Plea  is  good,  and  the  Premiffes  and  the  per  nomen 
fhall  ftand  as  one  full  and  entire  Matter  varying  in  Words,  and  not  in  Subftance.  h  And  there- 
fore it  was  faid  if  one  makes  Title  to  a  Rent  of  20;.  and  fays  that  J.  S.  was  feized  of  fo  much 
Land,  &fc.  and  granted  to  him  by  the  Deed  fhewn  forth  the  Rent  by  the  Name  of  20s.  Rent 

iffuing 


Exception  6. 


Exception  7. 


e  Vin.  Abr.  tit. 
Per  Nomen  A. 
pi.  6. 

f  Vin.  Abr.  tit, 
Per  Nomen  A. 
pi.  7.  Vide 
i.  Rol.R.  422. 

pi,  11. 


t  Vin.  Abr.  tit 
Per  Nomen  A. 
p!.8. 

l>  H.  8.  H.4. 
19.  pi.  5.  Bro. 
Pleadings  17. 
j.  Freem.  77. 
Per  Curiam. 


Throckmerton  verjus  Tracy,  &c.  in  C.  JB.  i  q  i 

— i^—  "  ■     "       —■■■■■■■—"        I  "  -  ■    ■■'■■■■'■      .--■■    I  ■»         I  ■■■'  -  I  II  ■     ■.-». -...—.■■■         .-,1  ■  _,...—      ■■  ,-i...    .    .._      I.        ■     1    li     .-.■■,—    ■—  ...Ml—  .J.H  I      .j.i^-m—m !— ~^_  _ _ ^/^ 

iffuing  out  of  all  his  Lands  and  Tenements,  this  Pleat  with  the  per  nomen  is  good,  as  it  is  held 
in  8.  H.  4.  and  the  per  nomen  and  the  Plea  fhall  (land  together.     a  And  in  46.  £^.    3.  a   Man  a  T-  lfi«  Ed  3- 
juftified  the  taking  of  certain  Goods,  for  that  fuch  a  one  was  feized  of  the  Manor  in  which  Che  c^nts 4!  Bro. 
taking  was,  and   granted  by  the  Deed  fhewn   forth  an  annual  Rent  in  Tail  to   a  Man  and  his21-  charge5- 
Wife,  of  whom  the  Defendant  made  himfelf  Iffue ;  and  the  Deed  was  thus,  Obligo  me  tali  et  uxori  f.  co.'utt'i^! 
ejus  fili<£  me<e  et  haredibus  de  cor  pore  eorum  in  uno  annuali  redditu  de  tali  fumma,  percipiendum  an-  a-  ]•  Bac'  AL"'' 
nuatim  de  manerio  meo  de  C.  et  obligo  manerium  meum  pradiclum,  et  omnia  bona  mea  in  ditto  manerio    *' 
meo  exijtentia  diftringenda  per  Ballivum  Domini  Regis ;  and  for  the  Rent  behind  at  a  Day  he  juftified 
the  taking  of  the  Goods :  And  there  the  Book  is  that  the  Plea  is  good,  and  that  there  is  no  Va- 
riance between  the  Plea  and  the  Deed,  becaufe  the  Deed  is  in  Subftance  the  fame  with  what  is 
contained  in  the  Plea,  viz,  a  Grant  of  a  Rent-Charge.     And  fo  a  Leafeofioo  Acres   of  Land 
and  fo  many  of  Meadow,  by  the  Name  of  a  Yard-Land,  ftands  well  together,  and  may  be  fo  im- 
pleaded.    And  many  Cafes  were  put  upon  this   Head.     b  And  it  was  faid  that  if  the  Matter  in  *  VIn-  Abr.  tit. 
Law  contained  in  the  per  nomen  v/ill  warrant  the  Prerhiffes  of  the  Plea,  the  Plea  is  good  enough,  plCTgomeii 
otherwife  not.     And  fo   this  cannot  be  made  an  Exception  by  itfelf  diftinct  from  the  Matter  fn 
Law,  but  the  Matter  in  Law  and  it  are  all  one.     Wherefore  this  Exception  was  referred  to  the 
principal  Matter,  viz.  to  the  Matter  in  Law. 

And  as  to  this,  it  was  faid  by  the  faid  Serjeants  who  argued  for  the  Defendants,  that  the  Title  The  Argument 
which  the  Plaintiff  has  conveyed  to  himfelf  is  not  good,  becaufe  the  Leafe  made  to  Smith  and  his  j^" *e  Matter 
Wife  is  not  a  good  Leafe  for  Years.     For  it  is  to  be  obferved,  that  by  the  Premiffes  of  the  Deed  For  the  Defen- 
made  to  Smith  and  his  Wife,  the  Demife  is  of  the  Reverfion  of  all  and  fingular  the  MefTuages, dants* 
Lands,  Tenements,  csV.  to  Smith  and  his  Wife  from  the  Feaft  of  St.  Michael  next  after  the  Death, 
csV.  ut  fupra,  in  which  Cafe  the  Premiffes  and  the  Habendum  do  not  ftand  together^  for  the  Re- 
verfion of  the  Land,  and  the  Land  itfelf  are  not  the  fame  Thing,  but  vary  not  only  in  Words 
but  in  Subftance  alfo.     For  the  Reverfion  of  Land  is  a  compound  Word,  which  confifts  of  two 
Things,  the  one  is,  that  it  is  the  Refidue  or  Remnant  of  an  Eftate,  the  other  is,  that  it  is  of  or 
in  Land,  and  fo  it  is  part  of  an  Eftate  in  Land.     And  as  a  Manor  is  a  compound  Word^  viz. 
confifting  of  the  Demefn  and  Services,  c  and  the  Word  (Jiagnum)  is  a  Word  compounded  of<=  vaugh.  108. 
Land  and  Water,  and  contains  both,  d  and  as  the  Words  (aqua  et  pi fc aria)  confift  of  the  Water  Co' Litt- 5; a- b- 
and  the  Land,  which  a  Man  fhall  have  by  a  Grant  of  the  faid  Words,  as  it  is  adjudged  in  fchfc  D»^i"«k  f5 
Eire  of  Derby  in  4.  Ed.  3.  fo  in  the  fame  Manner  a  Reverfion  of  Land  is  a  Compofition  of  the  offments79. 
Land  and  of  the  Eftate  therein,  and  contains  the  Land  itfelf  and  an  Eftate  in  it,  which  Eftate 
is  always  in  one  Degree  only  removed  from  the  Poffeffion,  and  it  is  that  which  is  left  in  the  Per- 
fon  of  him  who  makes  a  particular  Eftate.     So  that  he  who  has  the  particular  Eftate  in  Demefn 
is  he  that  is  poffeffed  of  the  Land,  and  he  who  made  the  Eftate,  or  his  Heirs  or  Affigns,  is  he 
that  has  the   Reverfion.     So  that  there  is  never  a  Reverfion,  but  where  there  is  a  particular  E- 
ftate  in  Poffeffion,  e  and  if  the  Poffeffion  comes  to  the  Reverfion,  then  there  is  no  Reverfion  at «  Port  163.  0 
all,  and  if  the  Reverfion  comes  to  the  Poffeffion,  then  alfo  there  is  no  Reverfion  •,  for  there  can- 
not be  a  Reverfion  of  a  Thing,  but  where  the  Poffeffion  of  it  is  divided  from  it,  for  the  unit- 
ing of  them  deftroys  the  Reverfion,  and  the  Separation  of  Part  of  the  Eftate  of  him  that  has  the 
Land,  referving  the  Refidue,  makes  it  a  Reverfion  •,  fo   that  a  Reverfion  cannot  be  but  where 
there  is  a   particular  Eftate  in    Poffeffion,  and  where  there  is  a  Divifion  and  Separation  of  the 
Reverfion  from  the  Poffeffion-,  wherefore  the  Poffeffion  and  the  Reverfion  are  in  Degree  merely 
contradictory,  but  yet  the  Subftance  of  them  both  is  the  Thing  of  which  they  confiii,  as  if  it  is 
of  Land,  then  the  Land  is  the  Subftance,  and  if  it  is  of  Rent,  the  Rent  is  the  Subftance,  et  fie 
de  Jimilibus.     And  therefore  if  the  Reverfion  of  Land  which  J.  S.  holds  for  Life  is  granted  in 
Fee,  and  Attornment  is  had,   there  if  J.  S.  dies,  the  Grantee  lhall  have  the  Land  in  Poffeffion, 
becaufe  the  Reverfion  was  compounded  both  of  the  Land  and  of  the  Ettate  therein,  from  which 
the  Poffeffion  was  feparated,  and  then  when  the  Reverfion  is  granted,  all  that  which  the  Rever- 
fion contains  pafTes  by   the   Grant,  as  by  the  Grant  of  a  Manor  all  that  which  the  Manor  con- 
tains fhall  pafs.     And  fo  it  is   of  a  Grant  def  ftagno,  %  aqua,  or  h  pifcari.i  ;  all  that  the   Words f  Co-  r';«-  i- 
contain  fhall  pafs  by  the  Grant,  and  they  contain  what  is  faid  above.     And  fo  by  the  Grant  ofa'vL  „*     . 
a  Reverfion  of  Land,  Land  by  a  Mean  fhall  pafs,  that  is  to  fay,  to  be  had  in  Poffeffion  after  h  vide  Poft  1  a! 
the  particular  Eftate  ended,  and  therefore  forafmuch  as  it  was  granted  as  a  Reverfion,  and  in  fuch 
Degree  fhall  pafs,  it  carries  with  it  the  Land  to  be  afterwards  executed  in  Poffeffion.     And  this 
being  admitted,  it  is  next  to  be  feen  how  it  ftands  in  the  principal  Cafe.     And  as  to  this,  the  Re- 
verfion of  the  Lands  is  granted,  habendum  the  Lands  themfelves  from  the  Feaft  of  St.  Michael 
after  the  Determination  of  the  Eftate  ut  Jupra}  until  the  End  of  fuch  a  Term ;  and,  Sir,  this" 
habendum  is  not  purfuant  to  the  Grant  precedent,  for  the  Grant  was  of  the  Reverfion  of  the  Land, 
which  in  it's  true  Definition  is  an  Eftate  in  the  Land  feparated  from  the  Poffeffion,  habendum  the 
Land,  which  is  as  much  as  to  fay,  the  Poffeffion  of  the  Land.     For  this  Word  (Land)  is  inten- 
ded to  be  in  Poffeffion,  and  fimply  without  any  Degree,  and  if  it  be  taken  in  that  Light  it  is 
contrary  to  the  Premiffes,  for  although  a  Reverfion  does  by  a  certain  Mean  contain  Land,  yet 
it  is  contrary  to  Land  in  Poffeffion,  and  fo  although  Land  is  contained  in  each  of  them,  yet  it  is 
Land  in  a  different  Degree,  and  therefore  the  Degrees  are  diftinct  and  feveral,  for  which  Reafon 
that  in  the  habendum  is  not  purfuant  to  that  in  the  Grant.     And   therefore   it  was  faid    if  J.  S. 
holds  of  a  Manor  by  Fealty  and  20  s.  Rent,  and  he  that  has  the  Manor  gives  the  Manor  by  Deed 
to  J .  K.  habendum  the  Rent  of  20s.  which  is  iffuing  out  of  the  Land  of  the  faid  J.  S.  to  the  faid 
J.  K.  and  his  Heirs,  this  habendum  is  not  purfuant  to  the  Premiffes,  and  yet  the  Premiffes  of  the 
Deed   before  the  habendum,  that   is  to  fay,  the  Word  (Manor )  contains  the  Rent  which  is  ex- 
prefied  in   the  habendum^  but  neverthelefs  the  habendum  is  not  purfuant  thereto,  becaufe  in  the 

Word 


lea,  Anno  2  <&  3.  Philip  and  Mary,  in  C.  H, 


Word  (Manor)  the  Rent  was  granted  as  a  Rent-Service  Parcel  of  the  Manor,  and  by  the  haben- 
dum it  is  limited  as  a  Rent-Seek,  and  fo  it  is  in  another  Degree.  In  the  fame  Manner  if  A.  B. 
holds  of  me  certain  Land  by  Homage,  Fealty,  and  12  d.  Rent,  and  I  grant  the  Services  to  ano- 
ther, habendum  the  Rent  to  him  in  Fee,  this  habendum  is  void,  becaufe  in  the  Grant  the  Rent  was 
contained  as  a  Rent-Service,  and  now  by  the  habendum  it  is  a  Rent-Seek,  as  in  the  other  Cafe 
before,  and  fo  not  purfuant  becaufe  it  is  in  another  Degree.  And  as  a  Rent-Service  and  Rent- 
Seek  are  of  feveral  Degrees  and  of  feveral  Natures,  and  the  Grant  of  the  one  and  the  habendum  the 
other  is  not  purfuant,  fo  a  Reverfion  of  Land  and  the  Poffeffion  of  Land  are  of  feveral  Degrees 
»  t.8.  h.  7.    and  Qualities,  infomuch  that  by  the  Grant  of  the  one  the  other  fhall  not  pafs.     a  And  therefore 

1.  Bro.  Leet  23.  tne  Cafe  in  8.  H.  7.  was  cited,  where  the  Abbot  of  Tewkjlury  avowed  for  an  Amercement  in  a 

Leet,  for  that  King  Edward  4.  was  feized  of  a  Hundred,  of  which  a  Leet  for  Time  immemorial 
had  been  Parcel,  and  granted  the  fame  Hundred  to  one  for  Life,  and  afterwards  the  King  died, 
and  after  that  King  Richard  3.  by  his  Letters- patent  reciting  the  faid  Grant  of  King  Edward  4. 
granted  the  Reverfion  of  the  faid  Hundred  to  the  aforefaid  Abbot,  and  his  Succeffors,  together 
with  the  Leet  within  the  fame  Hundred,  and  for  an  Amercement  afterwards  in  the  Leet  the  Ab- 
bot avowed,  and  there  it  is  debated,  whether  the  Leet  might  be  Parcel  ol  the  Hundred,  and  it 
feems  by  the  better  Opinion,  that  if  the  Leet  might  not   be  Parcel  of  the  Hundred,  then  the 
Leet  fhould  not  pafs,  for  by  the  faid  Grant  the  Reverfion  of  the  Leet  is  granted,  and  fo   are  the 
Words  of  the  Grant  to  be  taken,  and  King  Richard 3.  had  no  Reverfion  thereof,  becaufe  the 
Leet  did  not  pafs  for  Life  by  the  Grant  of  King  Edward  4.  and  it  might  not  be  granted  as  a  Thing 
in  Poffeffion  from  a  Day  to  come,  that  is  to  fay,  after  the  Death  of  the  Tenant  for  Life.     And 
fo  the  Grant  of  a  Reverfion  cannot  make  a  1  hing  in  Poffeffion  to  pais,  becaufe  it  is  of  another 
*  t.8.  h.  7.    Nature  and  Degree.     And  it  was  faid,  that  it  was  held  in  the  fame  Book,  b  that  if  I  have  a  Rent 
s'.b'pJpavifr.in  Fee,  and  I  grant  it  poft  mortem  J.  S.  this  is  void,  for  the  Nature  of  the   Grant  is,  that  the 
Bro.  Grams  86.  Thing  ought  to  pafs  prefently,  and   thar  it  cannot    do,  for  it  is  granted  as  a  Reverfion  where 
March3i4vaugh  there  was  no  Reverfion  of  it,  but  the  Thing  was  in  Poffeffion.     So   that  by  the  Grant  of  a  Re- 
36.173. Heti.11.  verfi0n  the  Poffeffion  cannot  pafs,  being  a  Thing  of  another  Degree.       And  as  the  Reverfion 
PWiiouar.  'of  a  Thing  granted  cannot  make  the  Poffefiion  to  pafs,  fo,  it  was  faid,  if  a  Thing  is  granted 
§3°*  P°ftl5S-as  a  Thing  in   Poffeffion,  it   cannot   pafs  the  Reverfion.       e  As  if  I  am  feized  of  an   Acre  in 
-  ■'      "        Fee,  and  make  a  Leafe  for  Years  thereof,  and  afterwards  I  make  a  Feoffment  in  Fee  of  the 
i54.\n>).°ntra  fame  Acre  by  Deed,  if  Livery  is  not  made  thereupon,  the  Reverfion  with  Attornment  fhall  not 
&  s  p  1  Roi  Pa^s>  becaufe  the  Thing  was  granted  in    Poffeffion,   by  which  Grant  the  Reverfion  being  of  an- 
Abr.  65.  pi.  2.  other  Nature  fhall  not  pafs.     And  this  Cafe  was  put  the  other  Way  by  fome  who  argued  on  this 
a  Bac.Abr*5'    Side,  for  by  them  it  was  faid  that  when  a   Thing  is  granted,   all  the  Grantor's  Intereft  therein 
fhall  pafs,  and  therefore  the  Grant  of  a  Thing  is  a  general  Grant,  and  will  make  the  Reverfion 
LTFite"  Grams to  Pa*"s  »  Dut  tne  Reverfion  will  not  make  the  Poffeffion  to  pafs ;  wherefore  they  cou!d  not  agree  as 
i5.  Bro.  6o.p0ft  to  this  Cafe.     d  And  fo  they  faid  that  the  habendum  here  is  of  a  Thing  which  was  not  granted  in 
VuCo^jVb. b' tne  Premiffes  of  the  Deed,  and   therefore  it  is  void.      e  And  thereupon  the  Cafe  of  38.  H.  6.  in 
'Co.  Lut.  6.2.a  Quare  Impedit  brought  by  the  King  againft  the  Abbefs  of  Sion  was  cited,  where  the  King  be- 
a.  Co.  55.  a.    ing  feized  of  a  Manor  in  Fee  to  which  an   Advowfon  was  Appendant,  granted  the  fame  Manor 
io.Cco.4io7.'b.  t0  two  for  their  Lives,  and  afterwards  the  King  reciting  the  Grant  for  Life  granted  that  the  faid 
a.Roi.  Abr.65.  Manor,   after  their  Deaths,  fhould  remain    to  two  Bifhops,  habendum  et  tenendum  omnia  pradiRa 
\l' z™™!i*%.  ierras  et  tenementa,   una  cum  Advocatione  Ecclefia:  pr<edifl<e,  &c.  and  there  it  is  held   by  all  the 
cro.  E.903.     Juftices  that  by  the  Leafe  of  the  Manor  the  Advowfon  did  not  pafs,  becaufe  nothing  was  fpoken 
Rep"3^'.  1.  Bac.  of  it  in  the  Grant,  but  it  remained  in  the  King  as  in  grofs,  and  not  appendant  in  Right,  nor 
Abr.  495.  Poft  in  Poffeffion  :  And  there  it  is  alfo  clearly  held,  that  the  Advowfon  fhould  not  pafs  to  the  Bifhops, 
g9H'      Ea       becaufe  nothing  was  fpoken  of  the  Advowfon  in  the  Grant,  but  in  the  habendum,  and  that  nothing 
10.  a.  Perirno.  fhall  pafs  in  the  habendum  if  it  be  not  fpoken  ot  in   the  Grant,  except  it  be  a  Thing  appendant  or 
t^ac  phY.3*'  appurtenant  •,    and  befides  the  Advowfon  being  in  grofs  and  fevered   from  the  Reverfion  could 
Bro.  Mates  30.  not   pafs  by  the  Reverfion,  as   it  was  there  granted,  (for  it  was  granted  after   the  Death  of  the 
T'co^lfy'.  Tenants  for  Life)  becaufe  there  was  no  Reverfion  of  it.     And  as  the  Advowfon  in  Poffeffion  there 
a.  8.  Co.  154.  b.  was   not  included  in  this  Word  (Reverfion)  nor  fhould  pafs  by  the  Grant  of  the  Reverfion,  and 
Dai^a'^i.  »°-as  tne  Thing  which  was  not  there  comprized  in  the  Premiffes  could  not  pafs  by  the  habendum, 
per  Bruwn.      f0  in  the  Cafe  here  this  Word  (Reverfion)  fhall   not  include   the  Poffeffion,  nor  fhall   the  Thing 
Pera'ke  c.2j.9  which  is  not  comprized  in  the  Premiffes  pafs  by  the  habendum.     Then  it  is  to  be  feen  of  what 
3.  Bum.  122.    Effect  the  Grant  made  to  Smith  and  his  Wife  is.     And  as  to  this,  it  is  a  good  Grant  of  the  Re- 
Hot.  ,70*171?'  verfion  to  them  for  their  Lives,  if  Attornment  had  been  had,  and  not  otherwife.     f  And  there- 

2.  Roi.  Abr.65.  fore  it  is  taken  in  the  Expofition  of  Deeds,  that  the  Nature  of  every  habendum  in  Deeds  is  to  de- 
§io4.22.  Bac.  clare  and  limit  the  Certainty  of  the  Eftate  which  fhall  pafs  by  the  Deed,  and  if  the  Certainty  is 
Abr.  495.  496. declared   in  the  habendum,  which  ftands  with  the  Premiffes  of  the  Deed,  the  Law  will  adjudge 

Vin    Abr     tic  *  J        o 

Grams  j!  a."  the  habendum  to  be  of  Force  and  effectual.  s  And  therefore  if  a  Man  grants  to  another  20  s.  Rent 
a.  pi.  2.  by  Deed,  if  the  Deed  flop  there  this  fhall  be  adjudged  an  Eftate  for  Life,  becaufe  the  Deed  is 

Dai't'pVio.  taken  moft  beneficially  for  the  Grantee,  and  moft  flrongly  againft  the  Grantor,  and  the  greateft 
2.  co.23.b.cro. Eftate  that  the  Grantee  may  have  is  a  Freehold,  except  only  an  Eftate  of  Inheritance,  which 
foi2Jenk.r9<'f.m*none  can  nave  without  Words  of  Inheritance,  and  therefore  he  fhall  have  an  Eftare  for  Life,  as 
Pi.86.i.Frcem.  hath  been  faid  ;  but  if  the  Deed  goes  further  and  fays,  habendum  the  Rent  for  a  Day,  or  for  a 
rBa^AbM.V'c.' ^ear»  tnen  he  fhall  not  have  it  longer,  becaufe  the  habendum  has  limited  fuch  certain  Eftate,  which 
vin.  Abr.  tiu  is  its  Oirice,  and  fuch  Eftate  fhall  ftand.  "But  it  is  a  kind  of  Principle  in  the  Law,  that  if 
Grants  l.  a.  pi. ^g  }3ai>en^um  \s  not  purfuant  to  the  Eftate  before,  but  is  leffer  than  it,  or  contrary  to  it,  or 
repugnant,  and   the  like,  then  the   Eftate   before   the  habendum  fhall  ftand,  and  the  habendum 
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fhall  be    oid.     a  As  if  the  Grant  is  to  one  and  his  Heirs,  habendum  for  Life,  the  habendum  is  void  a  p-  Ji-  H«  j> 
becaufe  it  gives  a  leffer  b  Eftate  ;  c  or  if  the  Grant  or  Gift  is  to  two,  habendum  to  the  one  for  Life,*!*. 'mV^.' 
the   Remainder  to  the  other  for  Life,   this  is  a  void  habendum,  becaufe  the  Premiffes  make  them£-  8-  ' 3  b-fer 
Jointenants,  and  the  habendum  would  fevere  the  Jointure,  and  make  the  one  to  have  the  whole  §°i62.  2.  Co." 
during  his  Life,  and  the  other  to  have  the  whole  after  him.     "And  if  two  Acres  are  given  to?,3,  .b'  *+• a- 
two,  habendum  the  one  Acre  to  the  one,  and  the  other  Acre  to  the  other,  this  is  a  void  habendum,lit%.  R.13'4, 
becaufe  it  excludes  the  Intereft  of  the  one  in  the  one  Acre,  and  the  Intereft  of  the  other  in  the  o-^1^"^01' 
fher  Acre,  whereas  the  Premiffes  of  the  Deed  has  made  them  Jointenants  of  each  Parcel.     Ando".  Bendi.  igg. 
if  a  Man  grants  to  another  an  annual  Rent  of  20  s.   payable  yearly  at  the  Feafts  of  the  Annuna-\'Y^m^a1, 
ation  of  our  Lady  and  of  St.  Michael,  habendum  for  a   Day,  this  is  a  void  habendum  becaufe  the 
Premifies  of  the  Deed  grant  an  annual  Rent  and  payable  at  two  Days,  and  now  by  the  habcndumbiwhkhtheha- 
it  /hall  not  be  annual  nor  payable  at  any  Day,  and  therefore  it  is  repugnant.     e  And  where  a     Ian  /o" when  an "xl 
makes  a  Leafe  of  two  Acres,  excepting  one,  cr  f  referving  all  the  Profits,  as   this  Exception  orP^efs  ^ftate  is 
Refervaticn  fhall  be  void  becaufe  it   is  expiefly  contrary  to  what  goes    before,  fo   the   habendum  n^s"^^'^ 
which  is  contrary  to  what  goes  before  it  is  void.     In  our  principal  Cafe  then  the  Reveriion  of  thee.xPrers  tftateis 
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Land  was  granted  to  Smith  and  his  Wife,  and  if  the  D-ed  had  ftopp'd  there  this  would  have  been miffes why im- 
an  Eftate  for  their  Lives  in  the  Reverfion  ;  and  when  the  habendum  fays,  to  have  the  [aid  Mejfuages,^"0"  ofL»w 
Lands,  &c.  this  is  a  Limitation  of  an  Eftate  in  another  Thing,  and  fo  not  purfuant  to  the  Premiffes^Wam  may 
of  the  Grant,  and  therefore   void.      And  altho' there  is   in  the  habendum  this  Word  ( "Tenements )^di  ablldse ^e 
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which  includes  and  comprehends  the  Reverfion,  yet  this  Word  will  not  make  the  habendum  pur-fruftrateit,  as  in 
fuant  to  what  goes  before,  for  the  Claufe  is  to  have  and  to  hold  the /aid  Meffuages,  Lands,  Tenement 's^^T  Pn 
&c.  to  the  of  ore/aid  Smith  and  his  Wife  from  the  Feaft  of 'St.  Michael  the  Archangel  next  following  af-Bob.  i7o,  171. 
ter  the  Death,  Surrender,  or  Forfeiture  of  the  faid  (Leffees  for  Lives)  or  inhenfoever  by  any  other^f'f^'^ 
Means  the  Reverfion  Jhall  fall,  until  the  End  of  the  Term  of  21  Tears  thence  next  enfuing  •  in  which  am.  495,  ^96. 
Cafe  if  a  Man  will  take  the  Word  (Tenements)  to  contain   the  Reverfion.  and  then  will  interpret  Show-P-C-z°4* 
the  Claufe  in  this  Manner,  viz.  habendum  the  Reverfion  from  the  Feaft  of  St.  Michael  after  the  firftc  The  Law  ls 
Eftate  ended  for  21  Years  thence  next  enfuing,  yet  cannot  he  make  this  habendum  effectual,  be-cieariy  other - 
canfe  when  the  particular  Eftate  ends  the  Reverfion  is  no  longer  a  Reverfion,  for  then  the  Land  ty^/B^"8 
is  in  Demefn,  and  the  Reverfion  is  gone  •,  and  when  a  Man  grants  a  Reverfion  the  Nature  of  it^intheMar- 
is  to  veft  and  take  Effect  prefendy  whilft  it  is   a  Reverfion,  and  not  at  a  Day  to  come,   but  theslnPcft'l6a(e)* 
habendum  if  taken  that  Way  would  make  the  Reverfion  to  take  Effect  when  it  was  not  a  Rever-dDai.  30.  pi.io. 
lion,  and  a  Thins;  to  veft  when  it  was  no  longer  in  B'dng,  and  therefore  the  Time  being  materials-  p1-  17- Hob. 
would  deftroy  the  habendum  if  taken  that  Way.     So  that  quacunque  via  data  the  habendum  fhall  228. 302.  Salic. 
be  void,  and  the  Eftate  granted  fhall  be  a  Reverfion  for  Lives,  and  fo  is  the  Grant  to  be  ex  391-  bis-  Ld. 
pounded,  as  fome  of  them  thought,  and  then   the  Intereft  of  Smith  and  his  Wife  fhould  be  for upTwms. i9! 
Lives  if  Attornment  had  been  had,  which  is  not  pleaded.     And  others  of  them  thought  that  the1-  i".iac,h  36« 
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whole  Grant  fhould  be  void,  and  confequently  that  the  Plaintiff  had  no  Intereft  at  all,  and  there- Perk.  §  '175." 
fore  that  the  Defendants  fhould  have  a  Return.  z.Bac.Abr.497. 

On  the  other  Side  it   was  argued  by  Prideaux,  Bendloe,  Robert  Catline,  Morgan,  and  Richard e  contra  for  the 
Catline,  and  amongft  them  it  was  faid  that  the  Intereft  which  paffedby  the  Deed  indented  to  Smithp[:xintiS- 
and  his  Wife  fhall  be  a  good  Leafe  for  21  Years  after  the  Eftates  for  Lives  determined.     And  inG 
order  to  prove  or  difprove  this  we  muft  have  Recourfe  to  the  Words  of  the  Demife  and  of  the  ha-q^,,  '§  ™z' 
bendum,  which  are  to  be  weighed  and  difcuffed.     And  as  to  this  (it  was  faid)  the  Reverfion  of  any 
Hereditament  confifts  of  two  Things,  as  it  has  been  before  defined.     The  chief  or  principal  Thingtionr°"6g  pr7& 
is  the  Hereditament  from  whence  it  fprings,  as  if  it  is  a  Reverfion  of  Rent,  then  the  Rent  is  theStud.  iib.a.  cap. 
principal  Ingredient ;  if  a  Reverfion  of  Land,  then  the  Land,  for  that  is  the  Foundation  of it'WBulk^os. 
the  other  is  no  more  than  the  Degree  of  it,  for  the  Reverfion  of  Land  is  Land  which  is  in  a  De-Vin'  Ab.r- lit- 
gree  of  Reverter-,  for  if  there  is  no  Pofiibility  of  a  Reverter,  then  it  is  not  a  Reverfion,  and  it  can- ^pi^!0  But' 
not  revert  but  where  there  are  two  Eftates  in  the  Land,   as  where  a  Leafe  for  Years,  for  Life,  orSee  Poft  '5*4. 
in  Tail  is  made,  there  he  that  has  the  particular  Eftate  has  one  Eftate,  and  he  that  made  the  par-  ZacJ  Milk  in 
ticular  Eftate  has  another  Eftate  left  in  him,  and  his  Eftate  is  called  a  Reverfion,  becaufe  the  par-&nf>  witha'1 
ticular  Eftate  may  be  ended,  and  then  the  Land  fhall  come  back  again  to  him,  which  coming  back  Profits  for  her 
again  is  called  a  Reverter.     So  that  a  Reverfion  derives  it's  Name  from  reverter,  and  the  SubftanceLife>. and  held 
of  which  it  confifts  is  the  Thing  itfelf  from  whence  it  fprings,  for  a  Reverfion  of  Land  and  Land 
in  Reverfion  is  all  one,  fo  that  Land  is  the  Subftance.     And  when  a  Reverfion  of  Land  is  grant-  g  $ee  now  the 
ed,  true  it  is  that f  Attornment  ought  to  be  had,  and  that  it  ought  to  veft  prefently  by  the  At-Statuteof4©V 
tornment  and  not  at  a  Day  to  come,  but  this  is  always  to  be  underftood  when  it  is  granted  and^cifthis'cere! 
paffes  as  a  Reverfion,  that  is  to  fay,  when  the  Subftance  and  the  Degree  are  joined  together.    But"10"? is  taken 
in  our  principal  Cafe  it  is  quite  otherwife,  for  here  the  Reverfion  of  the  Land  is  granted,  haben-™ 
dum  the  Land  itfelf  after  the  particular  Eftate  ended,  which  habendum,  in  the  Exposition  of  the 
Deed,  ought  to  be  compared  with  the  Premiffes  of  the  Deed,  for  the  Premiffes  is  one  Part  of  the 
Deed,  and  the  habendum  is  another  Part,  both  which  do  but  make  one  Deed.     And  by  compar- 
ing them  together  it  appears  that  the  Intent  of  the  Demife  of  the  Reverfion  of  the  Land  here  is 
not  fo  be  taken  as  a  Demife  thereof,  as  of  the  Reverfion  of  the  Land,  but  as  a  Demife  of  the 
Land  itfelf;  but  forafmuch  as  the  Demife  is  of  the  Reverfion  of  the  Land,  habendum  the  Land, 
and  a  Reverfion  confifts  of  the  Land  itfelf  and  of  the  Degree,  and  here  they  cannot  pafs  toge- 
ther in  fuch  Sort,  it  is  to  be  feen  whether  the  one  may  pafs  without  the  other  by  Words  of  a  Re- 
verfion, that  is  to  fay,  whether  the  Subftance,  viz.  the  Land,  will  pafs  without  the  Degree,  or 
whether  the  Degree  will  deftroy  the  Grant  of  the  Subftance.     And  as  to  this  it  is  to  beconfi- 
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dered  that  every  Deed  fhall  be  taken  moll  ftrongly  againft  the  Grantor,  and  if  by  any  reafonable 
*  Littiet  §  53»-,intenciment  it  can  be  taken  to  be  good  and  effectual,  it  fhall  be  fo  taken  rather  than  be  void,  and 
tJon20)2i.      if  the  Intent  of   the  Parties  appears,  the  JLaw  will  conitrue   the  Words  in  iuch  Senfe  as  to  per- 

form  that  Intent  rather  than  in  any  other  Senfe.  And  here  altho'  the  Premiflfes  of  the  Deed  has 
8  b'.plr 'wiling. the  Words,  viz.  the  Reverfion  of  the  Land,  yet  the  LefTors  intended  therein  to  pafs  the  Land  which 
et  Siom.  Fitz  they  had  in  Reverfion,  for  the  habendum  and  the  Limitation  of  the  Commencement  of  the1  Term 
Fait/"!"  2.R0I.  after  the  Eftate  ended  argue  and  prove  their  Intent  to  be  fuch,  and  the  Act  of  the  LefTees  in  tak- 
Abr.  1.  d.  pi.z.ipu  tne  Eftate  by  fuch  Words  by  Indenture  proves. that  the  Intention  of  the  LefTees  alfo  was  fuch, 
3  eon'.  166  and  that  both  of  them  intended  here  to  exclude  and  fever  the  one  Ingredient  of  a  Reverfion,  viz. 
1  Buift '  7<5'    tne  Degree,  and  to  ufe  the  Word  (Reverfion)  not  in  its  proper  Signification,   but  as  defcriptive  of 

and  confined  to  the  Land  itfelf,  that  is  to  fay,  all  their  Lands  which  they  had  in  Reverfion  in 
II'm'^'h4'  D'dcote,  dec.  and  that  they  would  not  have  the  Land  to  pafs  in  a  Degree  cf  Reverfion,  but  in 

1.  bVo.  Leafe3o.  Degree  of  Demefn.  And  that  the  Law  will  oftentimes  draw  the  Words  from  their  proper  and 
iTroiV.9^  uu-lal  Signification  to  fulfil  the  Intention  of  the  Parties  when  the  fame  appears,  is  ea;ily  proved  by 

2.  Roi.  r.  78. 'many  Cafes.  a  And  therefore  if  a  Difieizee  agrees  with  the  Heir  of  the  Diffeizor  who  is  in  by  De- 
a.Buht. !«?!  fcent  to  confirm  his  Eftate,  and  he  makes  him  a  Deed  by  thefe  Words  dedi  et  cncjfi  the  Land 
Palm  z-i.  to  him,  this  cannot  enure  in  it's  natural  Senfe,  for  the  Nature  of  Dedi  is  to  give  one  a  Thing  which 
iviarchV-61'    'ie  ^d  noc  before,  but  fince  it  cannot  enure  fo,  it  fhall  enure  as  a  Confirmation,  and  the  Law  will' 

1  Mort.14.Hari. apply  the  Word  out  of  its  proper  Signification  to  fulfil  the  Intenr.  b  So  in  17.  Ed.  3.  it  is  held  that  a 
X\  \.  BaT"'  Manor  may  pafs  by  the  Name  of  a  Knight's-Fee,  for  if  it  was  the  Int  nt  of  the  Parties  to  pafs  the 
Aw:.  420.  -aw,  Manor,  the  Lav/  adjudges  it  beft  to  apply  the  Word  (Knight's-Fee)  to  the  Intent,  altho'  it  be  noc 
ti.  *C  Woks'-t;s  proper  Signification.  c  And  fo  in  to.  Ed.  4.  it  is  held  by  the  better  Opinion  that  a  Man  may 
an  tha  ti". ;»- plead  a  Demife  to  him  of  Land  for  a  Year,  by  Force  of  the  Words  of  a  Licenfe  to  him  to  oc- 
aLoHu'^to  ifs  cupy  the  Land  for  a  Year  :  So  that  he  may  take  the  Word  out  of  it's  proper  Signification,  and 
Operation  in  ufe  ;t  in  another  Senfe  in  order  to  perform  the  Intent  of  the  Matter.  In  the  fame  Manner  this 
LeaVe.1"'    'S  *  Word    (Reverfion  of  Land)    may  be  applied  out  of  it's  common  and  natural  Acceptation  to  the 

Land  itfelf,  when  the  Intent  of  the  Parties  is  fuch,  and  this  Application  is  not  very  ftrange,  fee- 
not^n1  Print  nor i"g  lC  contains  the  1  hing  to  which  it  is  applied,  for  the  Reverfion  includes  the  Land.  .And 
abridged.  Co.  therefore  we  may  frequently  fee  that  where  a  Word  includes  a  Thing  in  itfelf,  the  Thing  included 
^^^Ro"'5 fhall  pafs  by  the  Word.  d  As  in  n.  R.  2.  it  is  held  that  if  one  grants  to  another  aquaw fuam% 
Abr.  2.  pi.  9.  the  Pifcary  in  it  fhall  pafs  by  the  Grant,  becaufe  it  is  included  in  the  Word  {aqua).  e  And  fo 
1  e  me  151.  j^  tjie  Qrant  0f  a  pifcary  the  Soil  fhall  pafs,  as  it  feems  by  40.  Ed.  g.  for  there  a  Monftravermi 
eM.  40.  Ed.  3,  Jay  0f  a  Pfjcary,  by  which  it  is  implied  that  it  contains  Land  and  Demefn,  or  elfe  it  could  noc 
Monfl'iaveruntz.have  been  held  good,  nor  could  f  Diftrefs  be  taken  in  it.  K  And  in  7.  Ed.  g.  it  is  faid  that  if  a 
Davis  5j-.  b.  Lorcj  grants  to  another  to  dig  Turves  in  a  certain  Place  to  fell  and  carry  them  at  his  Pieafure, 
(h)e.  '5I  the  Property  of  the  Soil  pafles  by  it,  for  it  is  included  in  fuch  a  Grant  of  Turbary.  h  And  fo,  ic 
fS-P'  IF!ndi1'was  f^'  ky  the  Grant  of  a  Pool  the  Soil  and  Wear  fhall  pafs,  becaufe  it  is  included  in  the  Word: 
136!  ;  for  by  one  Book  a  Formedon  lies  de  guigite.     k  And  fo  100  Acres  of  Land  may  pafs  by  the 

S M'a7  Fi-'z*"  Name  of  una  acra  cornubienfis,  for  Cornifh  Acre  contains  fo  much.  Therefore  where  a  Grant  is 
AiTizc  134.  Bro.  made  by  any  Word,  the  Thing  included  in  the  Word  (hall  always  pafs.  So  in  our  Cafe,  by  the 
Grants  160.  Grant  0f  a  Reverfion  of  Land  thj  Land  itfelf  is  included,  and  then  the  habendum  the  Land  is  noc 
7.  Afs.  p).  9.  an  habendum  of  another  Thing,  but  of  the  fame  Thing  that  is  contained  in  the  Premifle?,  altho' 
But  Bro.  Grants accor(Jjn    £o  t[ie  common  Acceptation  of  the  Thing  in  the  Premiffes  it  is  there  mentioned  in 
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Sj,arc.  Andfceanother  Degree,  neverthelefs  they  are  both  one  fame  Thing  in  Subftance,  and  as  fuch  the  haben- 
«mt»"' *' b'  dum  is  purfuant  to  the  Grant,  altho'  it  varies  fomewhat  in  Words.  As  if  one  makes  a  Leafe  for 
hs.  p.  co.Litt.Life  of  an  Acre,  Remainder  in  Fee,  and  he  that  has  the  Remainder  grants  it  to  another  by  the 
i*M.'  14.  Ed.  3. Name  of  the  Remainder  of  the  Acre,  habendum  the  Reverfion  of  the  faid  Acre  to  him  and  his  Heirs 
Fitz.  Formedon  for  ever,  this  habendum  is  good,  and  (hall  make  the  Remainder  to  pafs  in  Fee,  and  yet  there  the 
ltod'r°ddli  IV habendum  varies  in  Words  from  the  Premiffes,  and  alfo  in  the  Degree  of  the  Thing,  which  Vari- 
k  ance  in  the  Degree  is  as  great  as  in  the  principal  Cafe,  for  a  Remainder  is  that  which  pafles  from 

42.  a."' Fitz.3'  the  Lefior  at  the  Time  of  the  particular  Eftate  made,  and  a  Reverfion  is  that  which  is  left  in 
Brief.  730.  hjm  who  makes  the  particular  Eftate,  fo  that  it  varies  both  in  Terms  and  Degree,  but  inafmuch 
^ioi.  Ar^rTe  as  tne  Subftance  is  one,  that  is,  the  Acre,  the  habendum  is  purfuant  enough  to  the  Grant  in  Judg- 
m.  15.  Ed.  3.  ment  of  Law,  which  regards  the  Intent  of  the  Matter,  and  applies  the  Words  to  fulfil  the  fame. 
l^^rf;™  So  if  a  Man  makes  a  Gift  in  Tail,  referving  the  three  firft  Years  a  Rofe,  and  afterwards  a  Rent 
4.  Co.  9.  a,  of  20  s.  and  he  reciting  the  Gift  and  Refervation  by  Deed  grants  the  Rofe  to  another,  habendum 
tley'areVom'uch  the  faid  Rent  of  20  s.  to  him  and  his  Heirs,  this  habendum,  altho'  it  varies  in  Terms,  yet  is  pur- 
one Refervation, fuant  enough  to  the  Premiffes,  and  good,  becaufe  it  is  the  fame  Thing  in  Subftance,  for  the 
the  one'fs'se^in Rofe  and  the  20  j.  are  but  one  !  litnt  in  Subftance,  and  not  feveral.  And  fo  the  Subftance  of 
of  the  other  to   the  Reverfion  in  our  Cafe  is  the  Land,  and  the  Subftance  and  effectual  Intent  of  every  Grant  of 
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a  Reverfion  of  Land  is  to  have  the  Land  after  the  particular  Eftate  ended,  and  then  when  the  Re- 
ao.  pi.72o.dFitz.  vei"hon  of  the  Land  is  granted,  habendum  the  Land  after  the  particular  Eftate  ended,  this  is  the  fame 
Feoffments  22.  Thing  to  which  the  Effect  of  the  Grant  of  the  Reverfion  tends,  and  is  the  Sum  and  Scope  of  the 
I™1]S^y,.  a,  Matter,  in  the  Limitation  whereof  by  the  habendum  it  cannot  be  faid  that  the  habendum  varies 
admitted.'2.Roi.  fr0m  the  Premiffes,  or  is  of  another  Thing.  For  the  Land  is  fo  much  the  Subftance  of  a  Rever- 
co^i.iLt'.  F9'.Ia4'fion,  that  by  the  Grant  of  the  Land  the  Reverfion  fhall  pafs.     m  And  therefore  if  a  Man  has  two 

2  p.ac.  Abr.  Acres  of  Land,  and  leafes  the  one  for  Years,  and  after  makes  a  Deed  of  Feoffment  of  both, 
Ante  152  (c).    and  makes  Livery  of  that  which  is  in  his  own  Pofieflion,  if  the  LeiTee  attorns  the  Reverfion  of 

the 
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the  other  (hall  pafs ;  to  prove  which  7.  Ed.  4.  was  cited.     a  And  alfo  it  was  faid  that  where  thea?0  Ed   u 
Heir  had  endowed  the  Wife  of  the  third  Part  of  a  Mill,  and  afterwards  gave  to  a  Stranger  tot  m  itm."  Comub. 
wolendinum  fuumi  the  Reverfion  of  the  faid  third  Part  of  the  Mill  fhould  paf  thereby;  and  thiSp^^™'.8*, 
Cafe  was  cited  to  be  fo  adjudged  in  30.  Ed.   1.  in  the  Eire  of  Cornwal.     b  Which  Cafes  prove  Li«-R-  is. 
that  a  Gift  of  Land  fhall  make  the  Reverfion  of  the  fame  Land  to  pafs,  and  yet  the  Land  is  in  f6a;™-3i0-Poft- 
another  Degree  than  the  Reverfion  of  the  Land.     From  whence  it  appears  that  the  Reverfion  of 
the  Land  and  the  Land  itfelf  are  not  two  diftinct  Things,  as  before  hath  been  alledged,  but  they  b  m.  38.  Ed.  3. 
are  one  fame  Thing  in  Subftance.     And  then  when  the  Reverfion  of  the  Land  is  granted,  haben-  ^1^1" 
dum  the  Land  itfelf,  this  explains  what  was  the   Meaning  or  the  Party  in  the  Word  (  Reverfion)  Vy-  i*6-pi-  5°. 
and  is  purfuant  enough  to  the  Grant.     And  there  are  many  Cafes  where  Words  of  Explanation  je.T.lo.4^?' 
of  the  Premiffes  of  a  Deed  fhall  coned  the  Words  that  go  before  much  more  ftrongly  than  they  ^7-'*-  t>.  c,o. 
do  in  our  Cafe.     c  And  therefore  in  7.  Ed.  3.  it  is  held  that  if  I  grant  to  one  10  /.  Rent  out  of  my  f7?ul£'i!?s. 
Manor,  to  be  taken  out  of  one  Acre  of  Meadow  in  the  fame  Manor,  nothing  fhall  be  charged  but^aush-  8-- 
that  Acre  of  Meadow.     And  if  the  Law  be  fo  that  the  Words  of  the  Grant  out  of  the  ^Manor  Uj^iS*".  J5li 
fhall  be  corrected  and  explained  by  the  Limitation  of  the  a  prender  afterwards,  and  nothing  but  433-'r'^c0ntra 
one  Acre  charged,  and  that  by  the  Judgment  of  Law  in  order  to  perform  the  Intent  of  the  Par-  Grants  150.'°' 
ties,  afortiore  in  our  Cafe  the  Wrords  (Reverfion  of  the  Land)  may  be  corre&ed  and  explained  byB\N-c,§  z6?- 
the  habendum  to  mean  the  Land  itfelf  being  the  fame  in  Subftance.     And  it  was  admitted  that  c  H 
the  Word   (Tenements)  in  the  habendum,  which  is  a  general  Word  d  containing  the  Reverfion,  io.a."Fjtz.Affi?e 
would  never  help  the  Matter  for  the  Reafon  given  by  the  Counfel  on  the  other  Side,  but  that  the  '32- 
Law  will  well  enough  warrant  the  habendum  in  the  Words  (Lands,   Meadows,    PasJures,  &c.)  d 
And  therefore  the  Title  of  the  Plaintiff  is  good,  and  he  fhall  recover  his  Damages.  iis^3^'.' 

Anthony  Brown.     The  Matter  which  we  are  to  confider  here  is  how  the  firft  Part  of  the  Deed 
and  the  habendum  ftand  together.     And,  Sir,  the  firft  Part  contains  a  Demife  and  Grant  of  a  Rever-  °de.the  fame 
fion,  and  the  habendum  is  of  Meffuages,  Lands,  Tenements,  &c.  which  Words  (Tenements)  ecom- 
prifes  the  Reverfion.     '  For  it  appears  in  33.  Ed.  3.  that  where  the  King  had  granted  Licenfe  toe  Moor  36-pi. 
an  Abbot  to  purchafe  Lands  and  Tenements  in  Mortmain,  and  he  purchafed  a  Reverfion,  thgre  n8"/'"'  Dyer' 
this  Purchafe  was  purfuant  enough  to  the  I  .icenfe  ;  which  proves  that  the  Word  (Tenements)  com-  f  M       Ed 
prifes  a  Reverfion.     But  altho'  it  does  comprife  it,  yet  for  two  Caufes  the  Word  fo  taken  in  the  *"*■  Grant  ioIi 
habendum  cannot  agree  with  the  Premiffes  by  the  Rule  of  Law.     The  firft  Caufe  (if  it  fhould  be  Ero*  AHenation 
fo  taken,  and  then  the  Claufe  to  ftand   'hus,  viz   the  habendum  the  Reverfion  from  the  Feaft  of3'" 
St.  Michael  after  the  firft  Leafe  ended  for  2 1  Years  thence  next  enfuing)  is,  for  that  then  it  is  no  g  H-  ai>  H-  7- 
Reverfion.     For  in  the  mean  time,  viz.  after  the  Eftate  for  Lives  ended,  and  before  the  faid  Feaft  lo^Amf^ 
of  St.  M>chael,  the  Land  is  in  Poffeffion,  which  the  Leffors  ought  to  have  and  occupy,  and  the(m)- 
Reverfion  is  gone,  for  there  cannot  be  a  Reverfion  but  when  there  is  a  particular  Eftate  continu- 
ing, whereas  there  the  particular  Eftate  by  it's  Determination  is  become  no  particular  Eftate,  and  h  S2'P"aI0^i:t:zd• 
confequently  the  Reverfion  is  become  no  Reverfion,  and  to  appoint  the  Reverfion  to  commence i'vowr^'^  ' 
and  veft  as  a  Reverfion  at  a  Time  when  it  is  no  Reverfion,  but  when  the  Land  is  in  Poffeffion  is^e^Vthe'1 
repugnant  and  contradictory.     s  As  in   the  Cafe  in  21.  H.  7.  where  a  Man  made  a  Gift  in  Tail  Cafe  here  meant. 
upon  Condition  that  if  the  Donee  alien'd  in  Fee,  then  his  Eftate  fhould  ceafe,  and  the  Land 
fhould  remain  to  a  Stranger,  there  this  Remainder  cannot  be  good,  for  a  Remainder  cannot  veft 
but  during  the  particular  Eftate,  and  when  his   Eftate  ceafes,  and  all   the  particular  Eftates  are 
determined,  and  the  Land  is  become  Land  in  Poffeffion,  then  there  cannot  be  a  Remainder,  for 
it  is  then  in  another  Degree;  and  as  a  Remainder  in  Land  cannot  veft  in  a  Stranger,  as  a  Re-  i  ThataRever- 
mainder,  when  the  Land  is  become  in  Poffeffion  after  the  particular  Eftate  ended,  no  more  can  grwteTtocoL 
a  Reverfion  of  Land  veft  in  a  Stranger,  as  a   Reverfion,  when  the  Land  is  become  in  Poffeffion  ^^ceinfutun, 
after  the  particular  Eftate  ended.    h  And  upon  this  Reafon  the  Cafe  in  9.  Ed.  3.  is  founded,  where  cro.V^o. 
it  is  put,  that  if  a  Man  makes  a  Gift  in  Tail  rendring  Rent,  and  afterwards  the  Donor  takes  a  Wife,  58.5-  p*im.  30. 
his  Wife  fhall  be  endowed  of  the  Rent,  but  if  the  Donee  is  a  Woman,  who  dies,  and  her  Hufband  v?n.gAbr.'dt.' 
is  Tenant  by  the  Curtefy  of  the  Land,  and  afterwards  the  Iffue  in  Tail  dies  without  Iffue,  now  pftate  B*  p!-  9- 
the  Wife  of  the  Donor  fhall  not  have  Dower  of  the  Rent ;  for  her  Title  of  Dower  was  to  bennie&itBeaiw. 
endowed  of  the  Rent  of  Inheritance,  and  there  cannot  be  an  Inheritance  in  the  Rent  longer  than  per,fion  fory?ais' 
the  Inheritance  of  the  Land  endures,  and  fo  the  one  is  in  Refpect  of  the  other  ;  and   fince  her  C^Te'i^z. 
Title  was  to  be  endowed  of  the  Rent  of  Inheritance,  and  now  the  Rent  is  changed  into  a  Rent 1,Leon-  '71- 
for  Life  only,  and  fo  is  in  another  Degree  before  the  Execution  of  her  Eftate,  it  fhall  never  be  ex-  kT  ,  H 
ecuted,  for  it  would  be  repugnant  in  itfelf.     So  in  our  Cafe,  forafmuch  as  the  Reverfion  of  the  10.  a.  k  per 
Land  was  granted,  and  the  habendum  appoints  the  Commencement  and  Execution  of  it  to  be  at  Fada/1'*'  Sc're 
a  Time  when  it  fhall  not  be  a  Reverfion,  but  in  Poffeffion,  and  confequently  in   another  Degree, 
it  cannot  fo  veft  or  be  executed,  for  it  is  a  Contradiction  in  itfelf,  and  therefore  it  fhall  be  void,  't.^,  h.  6. 
The  other  Caufe  is,  for  that  if  '  a  Reverfion  might  be  granted  at  a  Day  to  come,  from  thence  it  38- j-Bro. Giant 
would  follow  that  the  Grantor  would  have  a  particular  Eftate  in  it  in  the  mean  time  of  his  own  19'.  t.  i.  h.  5. 
Creation,  which  cannot  be  by  the  Rule  of  Law  that  a  Man  fhould  be  k  Leffor  to  himfelf,  or  that!lb'/*n//1/-"' 

'  *  ■**■**■•  dfirene,    Perkins 

he  fhould  diminifh  his  own  Eftate,  referving  a  '  leffer  Eftate,  and  giving  the  greater  out  of  him  §7C4.vin.Abr. 
without  Alteration  of  his  leffer  Eftate.  "  And  therefore  it  is  truly  faid  in  8.  H.  7.  that  if  one  hate  £" £efe]m*>rt 
a  Rent  in  Fee,  and  grants  it  to  another  aftet  the  Death  of  J.  S.  this  is  void,  for  if  it  fhould  be 
good,  then  until  J.  S.  was  dead  he  fhould  have  a  Freehold  of  his  own  Grant,  and  the  Grantee™ ^'I'^'JiJ' 
fhould  have  the  Fee,  for  if  the  Fee  fhall  ever  pafs,  it  fhall  pafs  prefently  ;  but  the  Law  will  Bro.  Grams  °S6. 
not  fuffer  him  to  have  a  particular  Eftate  in  the  Rent  by  fuch  Means,  nor  will  it  fuffer  the  E-  faLnd  the  other 
ft  ate  to  be  fo  feparated  and  divided  without  an  Alteration  of  the  whole  Eftate.     Neverthelefs  B°°ks  there  m- 

theed* 
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a  p.r-.-Ed.  3.  the  Cafe  in  12.  £V/.  3.  may  ftand  well  enough  with  Law  and  good  Reafon,  a  for  there  it  is  held 
Fitz-J Condition  tnat:  jf  one  grants  to  another  a  Rent  out  of  his  Land  in  Fee,  upon  Condition  that  if  the  Grantee 
'39" pi. 86  Fitzior  any  of  his  Heirs  die,  his  or  their  Heir  being  within  Age,  then  during  fuch  Nonage  the  Rene 
ibid.  12 i.iJ.  5.    fhall  ceale,  there  if  the  Gramee  dies,  his   Heir  being   within  Age,,  his   Wife  fhall  have  Dower, 

Ed.  2,  Mavn?rd  -.".,_  r  .  .  » 

161. Fitz.Dowerbut  Execution  fhall   ceaie  during  the  Non?.ge  of  the  Heir;  but  there  it  is  put,  that  if  the  Keir 

143. H.  10.  h.  ^^   jurincr    his   Nonage,   his    Wife  fhall  not  have  Dower  of  the  Rent,  for  there  the  Rent  was 

K,iu.  Perk.  §  never  leviable  in  the  Son  as  it  was  in  the  Father,  and  the   Rent  would  have  been  in  ejj'e  at  the 

rit'Leo^0'  870  full  Age  of  the  Heir,  if  he  had  lived  fo  long  -,  b  and  fo  there  the  Rent  for  a  Time  may  be  in  eje, 

4.  Leon.  83/    and  for  a  Time  fhall  not  be  in  eje,  becaufe  it  was  newly  granted.     And  at  the  firft  Commence- 

* °pK 6° 2  sid!" menC  °^  a  Grant  a  Man  may  grant  the  Thing  in   what   Form  he  plea'es.     c  As  a  Rent  de  nova 

117. 1  vent.96.  may  be  granted  to  commence  after  the  Death  of  J.  S.    *  But  when  a  Rent  or  a  Reverfion,  or  other 

l°'^°Abi3ilj. Thing  is  in  ejfe,  a  Man  cannot   make- if- to  he  in  eje  at  one  Time  and  to  ceafe  at  another,  nor 

vin.  Abr.tit.    grant    it  to  another  Perfon  after  the  Death  of  any  one,  or  at  a  Day   to    come,  refervina:    to 

bsTp.6.'co'.9'n'mfelf 'an  Eftate  in  the   mean   Time.     And  therefore  for  thefe  Caufes  it  feems  that  tho'    one 

41.  a. 8.  Co.  i7.fhould  take  the  Word  (Tenements)  to  contain   the   Reverfion,  yet  this  does   not  agree  with  the 

C'T  g  H         Premiffes  of  the  Deed.     And, as. to  what  has  been   faid,  that  forafmuch  as  the  habendum  is  not 

b. per  va-vifor.   purfuant  to  or  agreeable  with  the  f'remiffes,  the  habendum  fhall  be  void,  and  the  Demil'e  before 

^pJ^R^l.'the  habendum  fhall  be  good,  in  which  Cafe  Smith  and  his  Wife  fhould  have  had  the  Reverfion  for 

Palm.  30.       their  Lives  if  Attornment  had  been  made,  and  fo  the  Deed  fhall  not  be  utterly  void,   but   fhall 

\.  show.2°o3.  take  Effect  for  rheir  Lives ;   Sir,  this  is  not  fo,  fur  the  Limitation  of  the  Time  in  Gifts  or  Grants 

4.  Mod.  zfo.    is  material,  and  il  it  cannot   pafs  according  to  the  Time  limited  it  fliall  be  utterly  void.     d  As  in 

i?Bac.Abr.i°7.the  Cafe  that  1  have  put   before,  viz.  if  I   have  a  Rent  in  Fee,  and  I  grant  it  to  another,  if  I 

4.Bac. Abr  348. )j0p  there  the  Grant  fhall  .he  for;  Life,   but  if  I  go  further  and  fay,  "  habendum  after  the  Death 

Eftate  b.  pi.  ii. of  J.  S."  there  the  whole  fhall  be  void,  for  the  Time  is  Part  of  the  Intent  of  the  Party,  and  ma- 

£oft-  x97-  (<0-  teriaJ,  and  therefore  if  it  cannot  pafs  as  he  intended  it,  the  whole  fhall  be  void.     So  if  I  have  Land 

30'.  '        '   for  Years,  and  I  grant  to  another  all  my  Intereft  therein,  if  I  flop  there  he  fhall  have  the  whole, 

*  AnwT'aVrn1)  ^U^ifl  fay  further,  ''  habendum  after  my  Death,"  there  the  whole   fhall  be  void,  for  the  Time 

155  (m).    '     is  material,  and  the  Eftate   by-fuch    Words  ought  to  pafs  prefently  or   never,  and   to  take  the 

eLitilei  Vl'o   wno^e  Intereft  to  pafs  prefently,  contrary  to  the  Intent  of  the  Party,   would  be   very  unreafon- 

vin.  Abr.  tit.  able.      c  And  if  a  Man  makes  a  Leafe  for  Years  the  Remainder  in  Fee,  if  the  Tenant  for  Years 

F|offmentL-pl'enters  before  Livery  his  Term  is  good,  but  the' Remainder  is   void  by  Littleton.     f  But  if  the 

r  Co.  Lkt.  2i7.Leflbr  appoints  the  Leafe  to  commence  at  Michaelmas  next,  the  Remainder  over  in  Fee,  there  al- 

l'sW^'ly*'  tho' he  makes  Livery  and  Seizin  to  the  Leffee,  yet  the  Livery  and   Seizin  and  Remainder  fhall 

;  2.  iac.Abr.488.be  void,  becaufe  there  is  no  prefent  Eftate  to  which  the  Livery  may  be  annexed,  or  on  which  it 

FecfrmentE.^.  can  reft  in  the  mean  Time.     And  if  Livery  and  Seizin   fliall  be  there  void,   becaufe  the  Time  of 

pi.  5-  the  Commencement  of  the  Leafe  is  poftponed,  and  the  Livery  fhall  not  deftroy  the  Time,  but 

f2Sg*,vin.°Abr.  the  Time' fliall  deftroy  the  Livery  and  the  whole  Eftate  in  Fee,  a  fortiore  in  our  Cafe  when  the 

tit.  intent  b.    Reverfion  is  demifed,  habendum  the  Tenements,  that  is,  the  Reverfion  after  the  particular  E- 

hlM."  3.  h.  6.  ftate  ended,     the  Grantee  fliall  not    have  it  before,    and  if  he    cannot  take  it  then  it  fliall  be 

n.b.p<:rMarii»V0\c]i     $o  that  the  Time  fhall  deftroy  the  Livery  of  Seizin  or  Grants,  rather  than  Livery  of  Sei- 

lifl. 17.  h9perZMi'Oj:  Grants  fhall   deftroy  the   Time  limited   by  the  Party,     from  whence  it  appears  that  the 

Pafion.  M.  ai.    Argument  made  on  the  other  Side,  which  would  have  the  Premiffes  of  the  Deed  to  ftand,  and 

Hon.  Bro!  Feoff-  the  habendum  to  be  void,  is  not  agreeable  to  Law,   but  in  Truth  tends  to  the  utter  Deftruction  of 

ments  58.  m.   ^  whole  Grant  and  Demife,  and  to  make  the  Deed  mcerly  void.     And  fuch  Expofitions  of  Deeds 

pvHank'Ap.    are  by  no  Means  reafonable,  if  by  Law  or  Reafon  they  may  be  taken  otherwife  ;  for  every  Deed 

jbid.io.i.Finchjg  niacje  to  fome  Purpofe,  and  therefore  it  is  re.sfonable  that  it  fhould  be  conftrued  to  fome  Pur- 

thatit amounts  pofe,  and  not  to  be  void.     And  every  Act  fhall  be  taken  moft  ilrongly  againft  him  that  does  it, 

i°sapeMmCrH  an<^  mo^c  beneficially  for  him  to  whom  it  is  done,   g  and  the  Law  gives  him  to  whom  the  Deed  is 

e.-j.'b.  which  made  an  Election  to  u\'t  it  in  ihe  fame  Senfe,  and  to  the  fame  Purpofe  for  which  he  fays  it  was 

feems  to  be  the  mac]e       h  ^ncj  therefore  a  Man  may  plead  a  Leafe  for  Years  and  Releafe  as  a  Feoffment.     i  So  in 

C?fp  here  mciii»t»  ^ 

k  H.,22.  h.  6.  8.  H.  6.  a  Deed  of  Feoffment  was  pleaded  as  a  Confirmation.  k  So  it  is  faid  in  22.  H.  6.  that  one 
43"Firf'rFcoff-"  Jointenant  fhall  plead  the  Feoffment  of  his  Companion  as  a  Confirmation.  '  So  in  9.  H.  7.  it  is 
mentet Faits  11. .faid  that  where  the  King  by  Act  of  Parliament  (reciting  that  he  had  granted  the  Land  by  his  Let- 
t!on  f^'owen  ters-Patent)  ratifies  and  confirms  the  Eftate  of  the  Patentee,  and  further  adds  damns  et  concedinnis 
102.  H2rdr./;9.  the  fame  Land  to  the  Party,  there  the  Party  may  plead  this  Act  as  a  Grant  or  as  a  Confirmation. 
vin^AbrVTit.  '"And  foin  21.  Ii.  7.  where  the  Obligee  had  granted  by  Deed  to  the  Defendant  that  he  fhould 
CmiirmationX.  not  be  fued  nor  vexed  by  force  of  the  faid  Obligation  before  the  Feaft  of  St.  Michael,  and  if  he 
ixf'g  h  7  2.  was  impleaded,  that  then  he  fhould  plead  the  faid  Grant  as  an  Acquittance,  and  that  the  Obli- 
a.ferCow&y,  gation  fhould  be  held  void  and  of  no  Effect;  it  was  there  held  that  if  an  Action  of  Debt 
fon'rarVPoft!  was  brought  before  the  Feaft  of  67.  Michael,  the  Defendant  might  ufe  the  Deed  as  he  pleafed, 
397, 8, Co. i67  that  is  to  fay,  he  might  plead  it  in  Bar  of  the  Duty,  or  have  an  Action  of  Covenant  upon  it. 
toTeVieaHie  "  And  in  24.  Ed.  3.  where  there  was  Tenant  for  Life,  the  Remainder  for  Life,  the  Re- 
only  as  a  Connr-n:jajnder  to  the  right  Heirs  of  the  firft  Tenant  for  Life,  and  the  firft  Tenant  for  Life  afterwards 
mj>!°£.  H.  7.  granted  by  Deed  to  him  in  Remainder  for  Life  that  he  might  do  Waft,  there  it  is  held  that  he  might 
23;b.BYo.~Bar.  piead  this  in  Bar  of  an  Action  of  Waft  brought  againft  him  a'ter  the  Death  of  the  firft  Te- 
i5!  Grants^,  nant  for  Life,  and  therefore  in  a  'Quod juris  clamat  he  knew  the  Advantage,  From  which  Cafes 
»  M.&t. H,3..Wj  may  fee  that  Deeds  which  have  prima  facie  one  Senfe  may  be  ufed  in  another  Senfe,  and 
Grant  66.  Bio.  that  the  Party  to  whom  they  are  made  has  Liberty  to  apply  them,  contrary  to  the  Senfe 
49. pate*-? 4,  they  bear  at  firft  Sight,  in  fuch  Manner  as  fcrves  heft  for  his  own  Benefit.     In  our  Cafe  then 
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the  Deed  prima  facie  is  aDemife  and  Grant  of  the  Reverfion  of  the  Land,  but  the  Party  has  ufed  *  Co-  u*  **• 
it  as  a  Demife  or  Leafe  of  the  Land  itfelf,  and  not  as  a  Grant  of  the  Reverfion.     And  forafmuch  \\  nn^h.*to*. 
as  that  is  beft  for  his  Advantage,  he  may  ufe  it  in  that  Senfe  by  Law,  as  I  apprehend.     a  For  a  £  Finch  n3. ' 
Reverfion  of  Land  is  that  Part  of  the  Land  which  is  left  in  him  that  makes  the  particular  Eftate,  Reverfion' E?' 
and  may  weil  be  called  the  Refidue  or  Remnant  of  the  Land.     And  Land  is  comprifed  in  this  pj-  '■  4-Bac- 
Word  (Reverfton  of  Land);  bfor  if  a  Man  releafes  all  his  Right  in  the  Land  to  him  in  the  Rever-  t^t^X 
fion,  the  Releafe  fhall  be  good,  and  his  Right  fhall  be  extinct,  ergo  the  Land  is  comprifed  in  the  Vin!  AbrMu 
Reverfion.     But  it  has  been  faid  that  the  Reverfion    comprehends  the  Land  where  it  is  granted  oelfcap^-*; 
as  a  Reverfion,  and  veils  as  a  Reverfion  by  Attornment,  as  to  this,  Sir,  if  the  Land  was  not  in-  P"  % 
eluded  in  it  before  Attornment,  the  Attornment  could   not  make  the  Land  to  pals.     c  And  it fc  h.  5.  h.  5.8. 
appears  by  5.  H.  5.  that  if  a  Man  makes  a  Leafe  for  Years,  and  afterwards  the  Leffor  grants  a  cL*°"  FB'^" 
Rent-Charge  out  of  the  Land,  this  mail  charge  the  Reverfion,  which  proves  that  the  Land  and  Grants  »8.Dy! 
the  Reverfion  are  not  two  diltinct  Things,  but  that  the  Land  is  contained  irt  the  Reverfion.    d  For  I26;p1-47- 
if  a  Man  recovers  the  Land  againft  Tenant  for  Life,  this  fhall  deveft  the  Reverfion.      And   if  I  *  L'"*  *  674' 
make  a  Covenant  to  affure  the  Reverfion  of  two  Acres  of  Land  by  Fine  to  one,  and  he  brings 
a  Writ  of  Covenant  quod  teneat  conventionem  of  two  Acres  of  Land,  I  ought  to  levy  a  Fine  upon 
this  Writ,  e  for  when  a  Man  levies  a  Fine  of  the  Reverfion  of  Land,  the  Writ  of  Covenant  is  of  e  H       Ed 
the  Land  itfelf.     And  the  Concord  of  a  Fine  for  the  Reverfion  of  Land    is,  viz.  that  the  afoe-  9.pl«.p^5Wa«l 
faid  (the  Conufor)  hath  acknowledged  the  tenements  aforefaid  with  the  Appurtenances  to  be  the  Right  fie°'  ^mcs  Le' 
of  the  faid  R.  and  hath  granted  for  himfelf  and  his  Heirs,  that  the  'Tenements  aforefaid  with  the  Ap-  - 
purienances,  which  H.*the  Day  when  this  Agreement  was  made  held  for  Term  of  his  Life  by  the 
Law  of  England  of  the  Inheritance  of  the  aforefaid  (the  Conufor),  and  which  after  the  Death  of  the 
faidH.  ought  to  revert  to  the  aforefaid  {the.  Conufor)  and  his  Heirs,  [hall  immediately  after  the  Death 
of  the  faid  H.  remain  to  the  aforefaid  R.  and  his  Heirs  ;  and  this  is  the  ufual  Form  of  the  Grant 
of  a  Reverfion  by  Fine.     And  if  the  ufual   Form  in  fuch  Cafe  is  according  to  the  Matter,  as 
we  ought  to  intend  it,  then  to  have  the  Reverfion  of  the  Land  is  to  have  the  Land  itfelf.     For 
the  Party  grants  that  the  Land  fhall  remain  after  the  Death,  &c,  and  fuch  Grant  is  called  a  Grant 
of  the  Reverfion  of  Land,  fo  that  the  Reverfion  of  Land  comprehends  the  Land  itfelf.     And 
when  the  Conufee  of  the  Reverfion  of  Land  by  Fine  brings  a  Ghtid  Juris  clamat  againft  the  par- 
ticular Tenant  for  Life,  the  Writ  is,  that  the  Sheriff  fhall  diftrain  him,  &c.  and  fhall  have  his 
Body  at  fuch  a  Day,  to  fhew  what  Right  he" claims  in  one  Meffuage,   one  Garden,  and  14  Acres  of 
Land  with  the  Appurtenances  in  S.  which  T.  in  the  Court  of  the  King  here  hath  granted  to  (the  Plain- 
tiff) by  Fine  between  them  made,   &c.  and  fo  it  recites  that  the  Land  was  granted,  whereas  in 
Fact  nothing  was  granted  but  the  Reverfion.     But  forafmuch  as  by  the  Grant  of  the  Reverfion  the 
Land  in  Subftance  and  Effect  was  granted,  the  Words  of  the  Writ  of  Quid  juris  clamat  are  true 
in  Effect.     l  And  fo  it  was  held  in  4.  Ed.   3.  where  the   Reverfion  of  Tenant  for  Life   was  f  F  N  B 
granted  in  Tail,  that  the  Iffue  in  Tail  fhould  have  a  Formedon  of  one  Meffuage,  which  J.  S.  granted*.  *&Z\£p)\ 
after  the  Death  0/the  Tenant  for  Life,  &e.     g  And  Littleton  faith  in   his  Book  that  if  there  is  « i-itt.  § 
Tenant  for  Years,  and  the  Reverfion  of  the  Land  is  granted  to  him  in  Fee,  he  has  the  Land  in 
Poffelfion  in  Fee-fimple  prefently.     By  which  Cafe,  and  by  the  others  before  put  it  is  evident 
that  the  Reverfion  of   Land  and  the  Land  itfelf  are  not  two  diftinct  Things,  but  the  one  in  the 
Premiffes  and   the   orher  in  the  habendum  are  purfuant  enough  to  each  other,  for  in  the  Grant 
of  the  Reverfion  the  Land  was  granted,  and  then  habendum  the  Land  after  the  Eftate  for  Lives 
determined  is  the  fame  in  Subftance  with  what  is  contained  in  the  Premiffes.     And  although  the 
habendum  is  not  in  the  Degree  of  a  Reverfion  as  the  Premiffes  of  the  Deed  is,    yet  inafmuch  as 
the  Words  (Reverfion  of  the  Land)  comprife  the  Land  in  Subftance,  it  fhall  be  o-0od  enough  to 
make  the  Contract  here  valid  ;  as  we  may  fee  in  other  like  Cafes  where  a  Word  contains  another 
Thing  in  Senfe.     h  As  a  Grant  of  the  Reverfion  of  Land  fhall  enure  as  a  Remainder;  and  fo  a  hSeeantei34- 
Grant  of  a  Remainder,  where  he  has  a  Reverfion,  is  good  enough  to  make  the  Reverfion  pafs.  Sheredted?001" 
i  And  fo  in  3.H.  6.  it  is  held   that  if  a  man  makes  his  Will,  and  commits  the  Adminiflration  tojM.  3.h'.6.  7. 
one,  thereby  he  fhall  be  Executor,  for  the  Word  (Adminiflration)  comprifes  Executorfhip  in  Sub- a>  Bro'  Execu_ 
ftance.     k  And   by  7.  Ed.  3.  an  Advowfon  fhall  pafs  by  the  Grant  of  a  Church.     '  And  if  onet^9'  Ed 
grants  to  me  that  I  fhall  name  to  him  a  Clerk  for  his  Church  when  it  becomes  void,  and  that  Fit*!  Quare^m- 
he  fhall  prefent  him  over  to  the  Btfhop,  hereby  the  Preferment  fhall  pafs  to  me,  and  I  fhall pedit  I9" 
have  a  guare  Impedit,  by  the  Opinion  of  all  the  Juitices  in  14.  Ed.  4.     But  it  is  there  faid,  if  I L  b!  Bro.oin« 
grant  to  one  that  he  fhall  name  to  me  two  Clerks,  and  I  fhall  prefent   the  one,  &c.  in  this^-Os^"*- 
Cafe  the  Preferment  is  not  given  to  the  Grantee,  for 'it  is  in  my  Election  which  of  them  fhall pedk  I33" 
have  die  Benefice.     m  And  in  8.  Ed.  3.  it  is  held  that  if  one  makes  a  Gift  in  Tail  referving  Rent,  m  g.  Aff.  pi.  34. 
and  if  the  Rent  be  in  Arrear  that  the   Land  fhall  return,  this  is  a  good  Condition,  for  by  re-  Br0-  Conditions 
turning  it  is  intended  that   he  fhall  have  the  Land  again,  and  therefore  in  Senfe  it  includes  an-  i°?*a.  Dy.'»z.' 
other  Word.     "  So  by  a  Grant  deftagno  molendini  the  Soil  where  the  Water  is  fhall  pafs,  for  itplf  I*0,»5- 
is  not  a  Pond  without  Soil,  nor  with  Soil  without  Water.     From  which  Cafes  it  appears  that  M«£j|:jh5 '54 
where  a  Word  comprehends  another  Thing,  the  Thing  comprehended  fhall  pafs  by  fuch  Word,fidg™),3,Pdl' 
although  it  has  not  the  fame  Name.     "  And  fo  if  the  Thing  is  comprehended  in  the  Premiffes,  »*  a^  ,5i.  (<0 
and  has  another  Name  in  the  habendum,  which  contains  the  thing,  the  habendum  is  good.     p  Asand(f), andthe 
if  the  Nomination  of  an  Advowfon  is  granted,   habendum  the  Advowfon,  the  habendum'^  good,  fd°.°ks  theie  cit" 
although  it  varies  in  Name,  for  it  is  the  fame  Thing.     So  a  Gift  of  a  Manor,  habendum  the  Ser-  •  vin.  AWtit. 
vices,  is  a  good  habendum,  caufd  qua  fupra.     So  if  a  Manor  be  granted  or  rendered  by  Fine,  ha-  cjrants  J' a>  4- 
bendum  an  Acre  Parcel  of  the  Manor  to  him  and  his  Heirs,  thereby  he  fhall  have  the  Manor  forp'o'  ft  1 
Life,  and  the  Acre  in  Fee,  becaufe  there  wants  a  Limitation  of  Eftate  for  the  reft  of  the  Manor,  vJ.  Abr.'Ptit?  ' 
So  if  an  Acre  Parcel  of  a  Manor  is  let  to  one  for  Life,  and  afterwards  the  Manor  is  given,  ba-^V'»'^t 
bendum  the  Reverfion  of  the  Acre  in  Fee,  this  is  a  good  habendum  for  the  Acre,  caufd *qua  fupra,™ '*?($'*' 
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a  Litt.  §  54.  anj  jie  fhall  have  the  Manor  only  for  Life,  becaufe  no  Eftate  was  exprefsly  given  in  it.  And  if-I 
72,  73, ^  v'in.  '  give  to  Man  all  my  Lands  in  Dale ■, habendum  Black-acre  in  Fee,  if  Black-Acre  lies  there  it  is  a  crood 
Abr- nt-  confir-  habendum,  for  it  was  comprifed  in  the  Premiffes.  a  And  Littleton  in  his  Book  fays  that  where  a 
ma.  101  '  " p"  ]yjan  confirms  the  Eftate  of  his  Tenant  for  Life,  habenduni  the  Land  to  him  and  to  his  Heirs,  the 
b  lu.  §  523.  Fee  fhail  pafs  thereby,  and  this  habendum  is  good,  and  yet  the  Land  was  not  given  in  the  Pre- 
Ten:'%/?'  miffes,  nor  was  any.  Thing  given,  but  only  his  Eftate  in  the  Land  was  confirmed,  neverthelefs 
c  h.  13.  h.  7.  forafmuch  as  the  Land  was  contained  in  the  Eftate,  for  this  Reafon  the  habendum  the  Land  is  piir- 
17.pi.  as. ,  Bro.  fuan(:  t0  tne  premifles.  b  And  fo  Littleton  alfo  puts  the  Cafe  where  there  are  two  Tointenants,  and 
h.  8.  Bro.  ibid,  the  one  confirms  the  Eftate  of  the  other,  habendum  the  Land  to  him  and  to  his  Heirs,  that  the 
t8'~B mt>  ^ee  ^a^  Pa^s  hereby.  By  which  .  Cafe,  and  by  the  others  before  cited  it  appears,  that  where 
thisCafe,  as  A  is  there  are  words  in  Deeds  which  comprehend  other  Things  in  Senfe,  the  Thing  comprehended 
here  put, is  clear-  ji^jj  ^s  i  fa  \Yords,  and  if  it  is  contained  in  the  Premiffes  of  the  Deed,  and  is  named  in  the 
icttied  Rule  of  habendum  by  another  Name,  which  contains  the  fame  in  Subftance,  the  habendum  is  good.  And 
LT  fs' not  war '  ^L1C^  's  our  pre  fen  t  Cafe,  for  in  the  Premiffes  of  the  Deed,  which  is  a  Demife  of  the  Rever- 
ranted  by  the  fion  of  the  Land,  the  Land  is  contained  and  comprifed  as  the  Effect  and  Subftance  of  the  Grant 
heTek cited3' Ao'  and  Serhrfe*:  and  the  habendum  the  Land  after  the  Eftate  for  Lives  ended,  as  of  Land  in  Poffeffion, 
it  is  by  the  a- is  purfuant  enough  to  the  Contents  of  the  Premiffes.  For  if  the  Reverfion  of  the  Land  had  been 
of  diErTBro!hDe- grante^  f°r  2°  Years  after  the  particular  Eftate  ended,  he  fhould  have  had  the  Land  in  Poffeffion 
yife  52.  (which  by  fuch  Grant.  And  this  proves  that  the  Limitation  of  the  Land  in  Poffeffion  is  not  a  Limita- 
rea  "Abridg-0"  ti°n  °f  a  Thing  not  comprifed  in  the  Premiffes,  but  it  is  a  Limitation  agro-table  and  purfuant 
mem  of  it)  and  enough  thereto,  and  fufficient  in  Law  to  fulfil  the  Intent  of  the  Parties  in  making;  good  a  Con- 
bid/li.  For'thetrac't.  For  the  Law  does  many  Times  allow  of  a  more  ftrange  habendum  than  this  is.  cFor  if  a 
1  Cafe  in  13.H.7.  Man  devifes  Land  to  one,  habendum  to  him  and  to  his  Heirs  after  the  Death  of  the  Wife  of  the 
the  Heir TtYaw  Devifor,  there  although  the  V\  ife  is  not  named  before  the  habendum,  yet  (lie  fhall  take  an  Eftate 
after  the  Death  f£rf  Life  thereby.  "So  it  is  held  in  4.  Ed.  3.  where  a  Man  gave  Land  to  another,  habendum 
whicKis  univer-  ^'ith  Joan  the  Daughter  of  the  Donor  in  Frankmarriage,  there  the  Wife  not  named  before  the 
rally  agreed  to  be  Bfihndum  fhall  take  a  joint  Eftate  with  her  Hufband  by  the  habendum.  e  And  if  I  leafe  Land  to 
to°carrya^n  ™-  J-  S.  habendum  to  him  for  20  Years,  the  Remainder  to  J.  K.  in  Fee,  he  fhall  take  the  Fee-Simple, 
ftate  for  Life  to  anc}  yet  j^  js  not  r,ameci  before  the  habendum,  for  fuch  was  the  Intent  of  the  Parties.  And  then 
ceffiiy1  impiica- 1  fay,  if  the  habendum  is  of  fuch  Efficacy  in  Law  that  it  fhall  enable  another  Perfon  to  take  who 
tion,  for  if^is  not  named  in  the  Premiffes  of  the  Deed,  a  fortiore  in  our  Cafe  the  habendum  may  explain  the 
it,CUnobody  eife  Intent  of  the  Premiffes  in  (hewing  the  Senfe  of  a  Word,  and  efpecially  where  the  Subftance  of 
could,  becaufe    fa  habendmn  is  comprifed  in  the  Premiffes.     Wherefore  it  feems  to  me  that  the  Plaintiff  ought  to 
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from  taking  it  until  after  her  Death.  But  here  the  Cafe  is  put  of  a  Devife  to  a  Stranger  after  the  Death  of  the  Wife,  which  varies  materially,  and  cannot  carry 
an  Eftate  for  Life  to  the  Wife  by  neceffary  Implication,  becaufe  during  her  Life  it  (hall  go  to  the  Heir,  who  ought  to  have  it  immediately  on  the  Death  of  his  An- 
ceftor,  and  from  whom  the  Law  will  never  give  away  the  Land  by  a  poflible  Implication  only  of  the  Devifor's  Intent  (as  here),  but.by  a  neceffary  Implication.  And 
therefore  in  this  Cafe  it  is  only  a  Demonftration  when  the  Eftate  of  the  Stranger  (hall  commence.  So  note  a  Diverfity  between  a  poffible  and  a  neceffary  Implica- 
tion, wherewith  agree  all  the  later  Books  of  Authority.  And  therefore  29.  H.  8.  Bro.  Devife  48.  is  notLaw.  See  Accord  Cro.  J.  75.  Vaugh.  263,  &c.  1.  Freem. 
II.  2.  Lev.  2C7.  208.   1.  Vent,   323-,  373.  376.   2.  Keb.  732.  T.  Raym.  453.  454.  1.  P.  Wms.  38.  473.   I.  Vern.  22.   2.  Vern.  571.   572.  2..  Bac.  Abr.  66. 

EaprTcrm?.&      Afterwards  in  Eafter  Term  2  &  3.  Philip  and  Mary,  the  Cafe  was  argued  again  by  Gawdy  for 
the  Defendants,  and  by  Dyer  for  the  Plaintiff.     But  I  have  not  here  reported  Gausdy's  x\rgument, 
(e^ndAeBooks  becaufe  it  was  much  to  the  fame  Effect  with  that  before  reported  on  the  Part  of  the  Defendants, 
there  cited.        for  chis  Argument  was  in  a  great  Meafure  a  Repetition  of  what  he  faid  in  his  firftj  and- 1  only 
heard  Part  of  his  former  Argument  as  well  as  of  this,  and  therefore  I  have  not  here  reported  it, 
though  what  I  heard  was  very  v/ell  argued  by  him. 
on  the  fame         Dyer.     f  This  Word  (Reverfion  of  Land)  has  a  double  Meaning  ;  the  one  is   the  Eftate  left 
e  1.  Bac.  Abr.   'n  mm  ^at  makes  the  particular  Eftate,  (as  before  hath  been  truly  defined,}  and  is  jus  revertendi, 
495.  vin.  Abr.  for  the  Land  fhall  revert  to  the  Eftate  left :  The  other  is  the  Land  irfelf  when  it  is  reverting,  and 
ta.  Faits   .a.    ^^  jg  ^  pr0per  Definition  of  the  Word.     For  reverfio  is  a  Latin  Word,  and  in  Latin  it  is  called 
fDy.12,-  Pi. 42.  a   Noun-verbal,  which  is  as  much  as  to  fay,  a  Noun  derived  from  a  Verb,  and  fo  it  is,  for  it  is 
Cfrt'mV  Polt    derived  from  this  Verb  (reverter)  and  in  Englifh  it  is  called  (returning).     So  that  reverfio  terra  is 
in  Englifh,  the  returning  of  the  Land,  which  is  as  much  as  to  fay,  the  Land  returning.     Which. 
Senfe  is  warranted  by  the  Latin,  by  converting  the  Noun-verbal  into  the  Participle  of  the  Verb 
from  which  it  is  derived.     And  fo  the  returning  of  the  Land,  and  the  Land  returning,    is  all  one. 
And  in  this  Senfe  of  Land  returning  a  Reverfion  is  oftentimes  taken  by  Statutes,  and  alfo  by  the 
Writs  in  the  Regifler.     For  the  Statute  of  Wefiminfer  2.  cap.  5.  concerning  Advowfons  of  Churches 
fays,  it  is  provided  that  fuch  Preferments  JJjall  not  be  fo  prejudicial  to  the  right   Heirs,  or   to  them 
unto  whom  fuch  Advowfons  ought  to  revert  after  the  Death  of  any  Perfons,  £s?c.  fo  that  the  Statute 
calls  the  Reverfion  of  an  Advowfon,  the  Advowfon  itfelf  which  after  the  Death    of  the  particu- 
lar Tenant   ought  to    revert,  and  therefore   by  this  Statute  a  Reverfion  is  of  a  Thing  which  is 
in  fuch  Eftate  as  may  revert,  and  it  does, not  call  it  a  Right,  or  a  Poffibility  of  Reverfion,  but 
R'Pj[-t*a'S'  ,    it  calls  it  the  Thing  itfelf  which  ought  to  revert  after  the  particular  Eftate  ended.     g  And  the 
|it.ReVceigtA.a!  Form  of  Entry  for  him  that  prays  to  be  received  upon  Default  of  Tenant  for  Life  is,  and  fo  fays, 
..:.  5.iu.  52.      that  y.   &    (fa  Tenant  for  Life)  holds  the  aforefaid  Tenements  with  the  Appurtenances  for  Term  of 
his  Life,  the  Reverfion  thereof  after  the  Death  of  the  aforefaid  J.  S.  belonging  to  the  fame  (him  that 
prays  to    be  received)  and  his  Heirs,  &c.  which  Form  of  Entry  terming  this  a  Reverfion   after 
Death,  proves  that  ,by  a  Reverfion  is  meant  the  Thing  itfelf  after  the  particular  Eftate  ended, 
and  it  is  not  only  that  which  a  Man  has  during  the  particular  Eftate,  for  it  is  a  Reverfion  after 
Death.     And  therefore  it  is  the  Thing   which  is  immediately  after  the  particular  Eftate  ended, 
and  that  is  the  returning, -.of  the  Land,  or  the  Land  returning.     Which  Speech  is  moft  properly  ap- - 
plied  to  living  Things,   and  by  Ufage  it  is  transferred  from  animate  Things  to  Things  inanimate. 

V         '  1  * And 
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*  And  fo  in  14.  Ed.  z.  the  Reverfion  of  the  Tenant  for  Life  was  granted  to  one  and  to  his  Heirs ;  *  D>'-  iff 
ft  fitpervixerit  the  Tenant  for  Life,  and  he  had  an  Action  of  Waft  againft  the  Tenant  for  Life,  apl'43' 
which  is  grounded  upon   the  Reafon   above.     a  And,  Sir,  the  Writ  of  Efcheat  is,  qua  ad  ipfumv,,'x  r^.'/tf.  ■ 
rcverti  debet  tanquam  efchata  fua.     b  And  fo  the  Writ  of  Ceffavit  is,  quod  ad  ipfumreverti  debet  per1'  Filch-  ^°- 
for  mam  ftatuti,  &c.      c  And  the  Writ  of  Contra  formam  Collationis  is,  adprafa'um  (the  Deman-  DJ/^  p°s;h< 
dant)  maerti  debet,  &c     d  And  the  like  Words  are  in  the  Writs  of  Formedon  in  Reverter  ;  and  the  c  *fo.B.ii'i\ai 
Writs  of  ad  terminum  qui  prater  lit,   Intrnfron,  in  Cafu  provifo,  and  confi 'mi li  caju,  do  exprefs   thatDv-  125- "pi."'.. 
the  Land  ought  to   revert  to   the  Demandant,  which  Writs  at  the  fame  Time  that  they   declare  fF  N 
that  the   Land  ought  to  revert  to  them,  do  alfo  declare  that  there  is  a  Reverfion  of  the   Land  Dy.7z5,  ?l'H'. 
when  the  particular  Eftates  are  ended.     For  in  the  very  reverting  of  the  Land,  there  is  a  Rever-  <=Dy.i?5.ps.43. 
fion,  that  is,  a  returning.     And   a  Remainder  and  Reverfion  have  a  great  Refernblance.     e  For  Co-  Litt-  299-'j' 
the  Fine  by  which  a  Reverfion  is  granted  after  the  Death  of  the  Tenant  for  Life  fays,  that  the^y  ^' 
Land  after  the  Death  of  the  particular  Tenant  fliall  remain,  and  does  not  fay,  revert.     f  And   if  p.  6.  Ed. %  z3.' 
a  Reverfion  is  granted  in  Tail  dependant  upon  an  Eftate  for  Life,  the  Grantee  (hall  have  a  For-  \*  9\  ]v  Dy- 
m:don  in  Remainder,  and  not   a  Formedon  in  Reverter,  by  Fitzberhrt's  Natur a  Brcvium.     Theg0yPIZ?pi 
Reafon,  (as   I  apprehend)  is,  becaufe  the  whole  g  Eftate  is  not  given,  but  the  Fee  is  referved  •,  i>  Ante  i57.'(f)'. 
h  and  the  Writ  demands  the  Land  which  the  Donor,  after  the  Death  of  the  Tenant   for    Life, j  Dy.i2-.pi.4s. 
granted    to  the  Demandant,    habendum  after  the  Death  of  the  Tenant  for   Life,    &c.    ,  And  ^'.3a8p^L. 
fo   there   the  Writ  is   alfo  the  ufual  Form   of  every   Fine,  as   hath  been   recited,  viz.   that  the Bro-  Grants  30. 
Land  fnall  remain  after  the  particular  Eftate  ended.     And  therefore  it  declares  that  the  Remainder  Reversion  g%i. 
of  the  Land  is  the  Land  itfelf  which  fhall  remain  after  the  particular  Eftate.     '  And  in  jo.  Ed.  2. 3- 
where  a  Woman  was  endowed  of  the  third  Part  of  a  Houfe,  the  Heir  granted  the  two  other  Parts 
together  with  the   third  Part  which  the  Wife   held  in  Dower  cum  accident,  and   by   fuch  Grant 
th*  R ■..■■■  erfion  of  the  third  Part  fhall  pafs:  for  the  Reverfion  is  nothing  elfe  but  the  Land   itfelf 
when  it  fills,  and  it  is  a  common  Phrafe  of  Speech,  that  he  who  has  taken  a  Leafe  for  Years  to 
commence  after  a  former  Leafe,  has  taken  the  Reverfion  of  the  Land  which  the  Leffor  held,  and 
the  Senfe  of  the  Word  is  proper  enough  for  the  Matter.     k  And  the  Statute  of  Erection   of  the  *  ?'*•  "$™£\ 
Court  of  Surveyors,  which  gave  them  Authority  to  demife  the  Lands  of  the  King  for   21  Years,  pi.  4;. 
has  a  Provifo  in  it,  that  they  fhall  not  make  any  Leafe  of  the  Reverfion  of  any  of  the  faid  Lands, 
and  it  was   expounded  that  they  might  not  make  a. Leafe  to  commence  after  any  other  Leafe,  for 
that  in  SLffect  was  a  Leafe^of  the  Reverfion,  which  Statute  does  therein  declare  that  the  Rever- 
fion of  the  Land   may  be  taken   for  the  Land  itfelf  after  the  Determination  of  the  firft  Eftate. 
And   to   fay  that  fuch  a  one  demifed  reverfionem  terra,  or  t  err  am  cum  revertetur,  or  reverjionem 
cum  acciderit,  is  all  one  in  common  Speech,  and  of  the  fame  Effect.     And  therefore  revcrfu  terra 
is  ratlr.t  poffeffto  revertendi,  than  jus  revertendi.     And  forafmuch  then  as  this   Word  (R&verfon) 
has  two  intendments,  the  one  being  that  Eftate  which  a  Man  has  during  the  particular  Eftate,  the    .' 
other  that  which  is  immediately  after  the  particular  Eftate  ended,  and  according  to  this  laft  In- 
tendment is  its  proper  Signification  and  Definition,   and  forafmuch  as  it  is  the  Intent  of  the  Parties 
to  have  the  Demife  enure  according  thereto,  why  therefore  fhall  it  not  enure  fo  ?  Indeed  I  know 
no  Reafon  to  the  contrary.     And  that  the  Intent  of  the  Parties  is  fuch,  is  very  apparent,  for  if 
it  fhould  be  taken  as  a  Grant  of  the  Reverfion,  then  the  Rent  which  the  Abbot  referved  upon  the 
firft  Leafe  fhould  pafs  with  it,  which  was  not  the  Intent  of  the  Abbot,  as  every  Man  may  difco- 
ver.     And  the  Appointment  of  the  Term  to  commence  after  the  firft  Eftate  ended  declares  alfo  the 
Intent   of  the  Parties  to  be  that  it  fhould  enure  as  a  Leafe,  and  not  as  a  Grant  of  the  Reverfion. 
Alfo  the  Words  have  delivered,  granted,  and  to  Farm-let,  imply  the  Intent  of  the  Parties  to  be, 
that  it  fhould  enure  as  a  Leafe  of  the  Demefn,  and   not  as  a  Grant  of  the  Reverfion.     For  one 
cannot  properly  be  Farmer  of  a  Reverfion,  nor  fhall  a  Man  have  an  Ejetlione  fy-jna  of  a  Rever-  r 
fion,  and   therefore  thefe  Words  (to  Farm-let)  declare  that  it  was  the  Intent  of  the  Parties  thac 
it  fhould  enure  as  a  Leafe  after  the  Eftates  for  Lives  ended.     And  therefore  inafmuch  as  the  In- 
tent was  fuch,  and  the  Words  are  capable  of  performing  the  Intent,  it  feems  to  me  1  hat  the  De- 
mife fhall  enure  accordingly.     '  But  if  the  habendum  here  had  been  for  Life,  or  in  Fee,  then  it  1  Dy.125.pi.44,. 
might  not  be  good,  nor  commence  after  the  particular  Eftate  ended;  for  when  a  Freehold  is  to' 
pafs  it   ought   to   have   Livery   or  Attornment,  but  that  is   not   neceffary  in  Cafe  of  a  Leafe  for  ■ 
Years  which  is  but   a  Contract;  and  therefore  it  feems  to  me  that  the  Intent  appearing  as  ic  is 
here  ought  to  be  favoured.     And  the  Words  here  incline  to  make  the  Thing  enure  accordingly,  ^'pijiaj-'k.^. 
as  Braclon  well  fays,  m  quod  carta  et  muniment  a  benigne  interpretanda  funt,  ut  res  magis  valeat  quam. 
peredt.     But  note,  the  true  Words  of Bra&on,  as  Dyer  Jhewed  me  afterwards  in  his  Book,  are  thus,  AW&vk! 
viz.  benigne  facienda  funt  interpretation's  inftrumenti  propter ftmplicitatem  laicorum,  ut  res  magis  valeat 
quam  pereat :  And  to  cavil  about  the  Propriety  of  Words,  when  the  Intent  of  the  Parties  appears,, 
is  not  commendable,   nor  has  it  been  pracfifed   by  the  Judges  in  former  Times,  but  on  the  con- 
trary they  have  applied  the  Words  to  fulfil  the  Intent,  rather  than  have  deftroyed  the  Intent  by 
reafon  of  the  Infufficiency  of  the  Words.     And  therefore  in  3.  Ed.  2.  a  Man  prayed  to  be  received 
upon  Default  of  tenant  for  Life,  becaufe  he  had  the  Remainder,  and  the  Deed  which  he   had 
of  it  Was,  volo  et  concedo  that  after  the  Death  of  the  Tenant  for  Life  the  Land  fliall  defcend  to  n  m.  6,  Ed.  2. 
him,  fcfV.  and  there  it  is  adjudged,  that  he  fhould  be  received,  and  that   the  Word   (flail  de-  ™zbleEntry  £"" 
fcend)  is  of  the  fame  Senfe  as  the  Word  (fhall  remain.)     "  So  in  6.  Ed.  2.  there  is  a   Cafe  of  a  125.  pi.45. 
Feoffment  in  which  it  was  contained,  that  if  the  Feoffor  pay  fuch  a  Sum,  &c.  it  fhall  be  lawful  I"Rol'Rlf,^ 
for  him  recipere  terrain,  this  is  there  adjudged  to  be  the  fame  Thing  in  Senfe  as  if  it  had  been  faid,  ?S4.'perk.  §740. 
he  (hall  re-enter,  becaufe  the  Intent  was  fuch.     Note  that  afterwards  I  faw  Dyer's  Book  which  was, 
if  the  Rent  be  in  A'rear,  it  fhall  be  lawful  for  the   Feoffor  ad  recipiendum  terram  Mam,   et  earn  ordi-  Nota  bene- 
nandam  ad  voluntatem  fuam.     "And  fo  in   the  faid  Cafe  cited  in  8.  Ed.  2.  the  Words  that  the    „ 

j  -*  0   5£3  ante  r  c*7. 

Land  fliall  return,  were  taken  as  a  Condition,  cattfa  qua  fupra.     And  a  Gift  of  Land  to  a  M?Pi«jairdtheBook« 

f  qj-  there  cited. 
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* Litt-  §  s23-    for  Life,  and  after  his  Death  to  J.  S.  and  his  Heirs,  is  held  a  good  Remainder  to  J.  S.  for  the  ma- 

Ante*3i.P(J}t  '  nifeft  Intent  of  the  Party,  notwithstanding  there  is  not  any  immediate  Gift  to  him,  nor  znyhaben- 

and  the  other    ^um  xn  tne  £)eed.     And  if  the  Intent  has  been  fo  greatly  confideied  in  the  fdid  Cafes,  that  in  fome 

ed°.°  the  Words   have  been  taken  out  of  their  proper  Signification,  in  order   to    perform  that  Intent, 

b  Litt.  §.573-  and  in  others  the  Intent  has  fupplied  the  Deficiency  of  the  Words,  then  in  our  Cafe  the  Word 

sed  "iftra  bt. '  (Reverfion  of  Land)  being  declared  in  the  habendum  to  be  taken  in  the  Senfe  of  Land  reverting, 

&  stud.  lib.  s.    which  is  its  proper  Signification  according  to  the  Latin,  may  well  enough  be  fo  taken,  and  fhall  be 

cip.  20.   mezj.  warrantecj  by   Law,  in  Favour  of  the  Intent  of  the  Parties,  although  molt  commonly   it   is  ufed 

c  h.  4.  Ed.  3.  'in  another  Senfe.     For  an  habendum  will  do  greater  Things  than  this  does  here.     For  fometimes 

yo,ip!y.'Ed.3.  the  habendum  lhall  give  an  Eftate  where  nothing  was  given  before  the  habendum.,  and  fometimes  it 

17.  a.  Dy.  126.  fhaH  give  t0  a  Perfon   not  named  before,  and  fometimes  it  fhall  alter  the  Efiate  given  in  the  Pre- 

2i.t?».Roi.  '  miffes.     a  And  therefore  Littleton  ip  his  Book  puts  the  Cafe,  where  a  Woman  Leffee  for  Life  takes 

Abr.  67.  pi.  17-  Hufband,  and  the  Leffor  confirms  their  Eftate,  habendum  et  tenendum  the  Land  for  Term  of  their 

z%ic.Kbx.w4>two  Lives,  in  this  Cafe  the  Confirmation  thall  enure  to  the  Flufband  by  Way  of  Remainder  for 

Ante  158.  (d).  Xerm  of  his  Life:  yet   nothing  is  there  given  by  the  Premiffes,  but  the  whole  is  given  by  the 

dUtt.  §298.    habendum.     b  And  fo  he  alfo  puts  the  Cafe  in  his  Book,  that  where  the  Leffor  confirms  the  Eftate 

126.  pi.  49*.     of  his  Tenant  for  Life,  the  Remainder  to  another  in  Fee,  this  fhall  be  a  good  Remainder  to  him, 

d3i.  30.  Pi.  10.  jf  jt  mav  not  bg  a  Qrant  0f  tne  Reverfion  •,  but  be  it  the  one  or  the  other,  there  is  nothing  granted 

pi.'i7.Moor88o.  by  the  Premiffes  of  the  Deed,  for  the  Eftate  of  the  Tenant  for  Life  is  not  enlarged,  but  the  laft 

u^isTbSaV.  Words  of  the  Deed  do  only  give  the  Eftate.     c  So  a  Gift  to  a   Man,  habendum  to  him  with  a 

?9i.  Ld.  Raym.  Woman  in  Frankmarriage,  fhall  enable  the  Woman  to  take  tho'  not  named  before  the  habendum. 

i^Fiifcif'ss.     d   And  Littleton   puts  the  Cafe,  that  where  Land  is  given  jointly  to  two,  habendum  the  one 

2.  Finch  c9.      Moiety  to  the  one,  and  the  other  Moiety  to  the  other,  this  fhall  fever  the  Jointure,  and  make 

r.e'Ba'c  Abr.5497. tnem  Tenants   in  common.     e  So  by  the  better  Opinion  in  8.  Ed.  3.  where  a  Man  gives  Land 

^Bac.Abr.194.  to  two,  habendum  to  the  one  for  Life,  and   after  his  Death  to  the  other  and  his  Heirs,  the  one 

S370.'       ''     mai'  nave  the  whole  for  Life  only,  notwithstanding  the  Jointenancy  given  in  the  Premiffes,  al- 

<=  m.  8.  Ed.  3.    though  it  has  been  put  contrary  fo.  153.     And  if  the  habendum  fhall  give  an  Eftate  in  a 'I  hing 

Feoffments  73!'  not  given  before,  and  to  a  Perfon  not  named  before,  and  fhall  alter  an  Eftate  given  before,  then 

Dy.io.pi. 37.   may    it  beft  declare  the  Senfe  of  the   Words  of  the   Premiffes  in  our  Cafe;    efpecially  where 

It. it  Dai? 30! -the  Premiffes  comprehends  the   Thing  in   the  habendum,    as    it    does   in    our    Cafe.      f  As  a 

pl,IO'i7AbPl67'  Grant  de  difpqfitione  Ecclefia,  habendum  advocationem,  or  a  Grant  of  the  Soil  of  a  Wood,  habendum 

k.  pi.i.Co.Litt".  the  Wood,  or  a  Grant  de  fundo  demus,  habendum  domum,  or  a  Grant  of  a  Manor,  habendum  ihe  Ad- 

183.  t>.  2.00.55.  vowfon  which  is  appendant  to  it,  is  good,  for  the  Thing  in  the  habendum  is  contained  in  the  former 

pi. 2' 89.pi.  13.  Part  of  the  Grant,  as  it  is  in  our  Cafe.     g  But  a  Grant  of  Common  out  of  Land,  habendum  the 

Hetl.  a*.  Palm.  Land    or  0f  the  Herbage  of  a  Park,  habendum  the  Park,  and  fuch  like,  is  not  a  good  habendum, 

1.  Freem'.  501.    becaufe  it  is  of  another  Thing  which  is  not  comprifed  in  the  Premiffes  of  the  Deed.     But  ours  is 

12.  Mod.  30°.    qUite  a  different  Cafe,  as  I  have  fhewn  before,  wherefore  it  feems  to  me  that  the  Plaintiff  fhall 

Perk.   §  174-        ^  .  .      „.  '  ' 

Barnard,  cha.    recover  his  Damages. 

At>r'  M7*vin.'  Afterwards  at  another  Day  in  the  fame  Term  all  the  Juftices  argued.  But  becaufe  a  great 
Abr.  tit.  Grants  Part  of  their  Arguments  tended  to  the  fame  Effect  with  thofe  before  reported,  and  alfo  becaufe 
r'  a  p1'  pi  1.  lne  learned  and  ingenious  Arguments  already  reported  were  very  long,  I  have  here  but  briefly  touch- 
K.  a.  pi.  1.  ed  upon  what  they  faid,  and  have  rather  fhewn  their  Opinions  upon  the  Matter,  than  reported 
their  Arguments  at  large.  For  if  I  fhould  report  their  Arguments  as  we'l  as  thofe  of  all  the 
faid  Serjeants  in  full,  it  would  make  too  large  a  Volume,  and  would  tire  the  Reader's  Patience. 
Staun/ord].  Stamford  puifn  Juftice  laid  down  three  Rules  for  the  Underftanding  of  Deeds.     Firft,  that 

they  fhall  be  taken  mod  beneficially  for  the  Party  to  whom  they  are  made-,  fecondly,  that  a  Deed 
s^a'm  p1(pT  ^a'^  never  De  void,  where  the  Words  may  be  applied  to  any  Intent  to  make  it  good  ;  and  up- 
gD  jit.  »\.tf.  on  this  he  cited  Braflon,  who  faith,  benigne  facienda  funt  interpretations  inflrumenti,'ut  res  magi s 
vin.  Abr.  tit.  valeai  quampereat,  and  in  another  Place  he  faith,  in  re  dubid;  thirdly,  h  that  the  Words  fhall  be 
Grants  j. a.  4.  corifj-ruecj  according  to  the  Intent  of  the  Parties,  and  not  otherwife  ;  and  here  he  cited  what 
*  vin.  Abr.  tit.  BraRon  faith,  carta  non  eft  nifi  veftimen'um  donationis;  and  the  Intent  directs  Gifts  more  than  the 
intent  a  pi.  1.  Words.  '  As  if  an  Annuity  is  granted  pro  conjilio  impendendo,  and  the  Grantee  has  divers  Facul- 
jq4IFite.'  An-'  ties5  yet  trie  Counfel  fhall  be  given  in  fuch  Faculty  as  was  intended.  k  And  fo  it  is  held  in  9.  Ed.  4. 
nuity  iq.  Bro.7.  that  if  a  Receiver  is  bound  in  an  Obligation  to  his  Mafter  to  pay  him  omnia  recepta  et  recipienda 
b'pfr Fi'Ju'x1.0' in  ms  Office,  he  is  not  thereby  bound  to  pay  all  that  he  might  receive,  but  only  what  he  fhall  re- 
Bro.Grants  174.  ceive  in  Fact,  fo  that  the  Intent  fhall  be  purfued  rather  than  the  Words.  '  And  where  a  Man 
Bac.  Max.  reg.  makes  a  Leafe  of  a  Houfe,  fo  that  the  LefTee  may  make  his  Profit  of  the  Houfe,  he  may  not 
k  t.  9.  Ed.  4.  throw  down  the  Houfe,  nor  commit  Waft  therein,  by  the  Opinion  of  the  Book,  for  the  Intent 
22  b.  Bro  Ex-  was  0therwife,  altho'  the  Words  may  feem  to  favour  that  Conftruction.     And  upon  this  laft  and 

pcmtion  12.  *  *  ,  t 

1  h.  17.  Ed.  3.  tne  other  two  Rules  he  put  feveral  Cafes.     And  he  faid  that  to  purfue  the  Words  is  fum  mum  jus , 

7.  pi.  21,  Fitz.  which  Judges  ought  to  avoid,  and  rather  purfue  the  Intent.     And   as  to  the  principal  Matter, 

waft  101.        jie  ^j  m  t^aC  a  Reverfjon  h^  two  Intendments,  the  one  is  an  Eftate   left  continuing  during  the 

("ja^theVooks  particular  Eftate,  which   is  the  moft  common  Senfe,  the  other  is  the  returning  of  the  Land  after 

there  cited.        the  particular  Eftate  ended,  which  is  the  natural  Senfe  of  the  Word,  according  to  the  Definition 

of  the  Latin-Tongue,  fo  that  the  Reverfion  of  the  Land,  and  the  Land  when  it  reverts,  is  all  one. 

And  the  Statute  of  Weftminjlerz.  cap.  1.  which  fays,  that  they,  to  whom  the  Land  was  given  under  fuch 

Condition,  flail  have  no  Power  to  alien  the  fame,  but  that  it  fhall  revert  unto  the  Giver,  if  Iffuefail,  &c. 

intending  to  put  a  Stop  to  the  Power  of  the  Donee  from  barring  the  Donor  of  the  Reverfion 

of  the  Land,  prohibits  his   Alienation,    and  directs  that  the  Land  fhall  revert  to  the  Donor,  fo 

that  the  Reverfion  of  the  Land,  and  the  Land  reverting,  is  all  one.    And  in  fuch  Senfe  the  Deed 

here  is  ufed  •,    but   if  it  had  flopped  in   the  firft  Part,  viz.  in  the   Premiffes,  then  it  fhould 

have  been  taken  meerly  as  a  Grant  of  the  Reverfion,  but  the  habendum,  which  is  the  other  Part, 

is 
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is  Rich  an  Addition  as  makes  the  Claufe  but  one  in  effect.     As  if  I  releafe  all  Actions,  and  flop 
there,  all  Actions  are  gone  ;  but  if  I  fay  further,   "  which  I  have  as  Executor  to  J.  S;''  there  the 
Generality  is  reftrained.     a  So  in  the  Cafe  of  y.  Ed.  4.    where   the    King  had  granted   to    Garter  *  u.  7,  Ed.  4. 
King  of  Heralds  10  /.  for  Term  of  his  Life,  if  he  had  flopp'd  there  he  fhould  have  had  it  abfo-  "d'^H*^ 
lutely  for  Term  of  his  Life  ;  but  when  he  fays  further,  by  Reafon  of  his  Office,  thereby  the  Gene-  Ed'.  4.^  P{.  t'. 
rality  of  the  Grant  is  reftrained,  fo  that  if  he  were  removed  from  his  Office  he  fhould  lofe  the  An-  ^'e^2  . 
nuity.     So  is  it  in  the  Cafe  here,  if  the  Deed  had  ftopp'd  when  the   Reverfion  was  granted,  it  Patent  60.  Dy! 
had  been  meerly  a  Reverfion  in  the  Nature  of  a  Reverfion  commonly  taken  •,  but  when  it  is  faid,  "f 'illi  It'.*, 
habendum  the  Land  from  the  Feaft,  &c.  this  is  become  annexed  to  the  firft  Part,  and  makes  it  but 1-  Filich  7. 
one  entire  Deed,  which  ought  to  agree  in  itfelf,  nam  turpis  esl  pars  qua  cum  fuo  toto  non  convenit.  KitdTaSy! 
And  then  forafmuch  as  every  Part  of  the  Deed  ought  to  be  compared  with  the  other,  and  one  Wins  Max-ree- 
entire  Senfe  ought  to  be  made  thereof,  to  this  End  the  three  Rules  abovefaid  are  to  be  remember-  ^'tf' 59'  Pott* 
ed,  by  the  one  of  which  the  Deed  ought  not  to  be  made  void,  if  any  Senfe  can  be  made  of  it,  as 
there  may  here  •,  by  the  fecond  Rule  it  fhall  be  taken  moft  beneficially  lor  Smith  and  his  Wife  •,  and 
by  the  third  Rule  it  fhall  be  taken  according  to  the  Intent  of  the  Parties  :  And  in  order  to  accom- 
plifh  thefe  three  Rules  the  Deed  here  ought  to  be  taken  as  a  good  Leafe  for  21  Years  after  the  firft 
Eftate  ended,  for  fuch  Way  the  Deed  takes  Effect,  and  fhall  be  moft  beneficial  for  him  to  whom 
it  is  made,  and  fhall  enure  according  to  the  Intent  of  the  Parties  ;  and  in  taking  it  in  this  Senfe 
the  three  Rules  are  fulfilled.     b  And  he  faid  that  where  the  Party  demifes'  and  grants  reverfionem  &  d>-.  126.  pi. 
terra,  habendum  terrain,  here   is  an  habendum  of  the   fame  Thing  which  is   mentioned   before,47, 
akho'  it  is  in  anothe r  Cafe,  for  (terra)  is  in  the  Genitive  Cafe,  and  (terram)  is  in  the  Accufative, 
and  it  is  not  neceffary  that  they  fhould  both  be  in  the  fame  Cafe.     For  if  a  Man  grants  to  another 
all  his  Eftate  in  una  acra  terra ;  habendum  pr  a  ditl  am  acramjih  et  haredibus  fuis,  this  is  a  good  ha- 
bendum, altho'  the  Acre  was  mentioned  before  in  the  Ablative  Cafe,  and  in  the  habendum  it  is  in 
the  Accufative,  for  the  Acre  was  mentioned  before  notwithstanding  it  was  in  another  Cafe.     So 
is  it  in  our  Cafe  here.     Wherefore  it  feemed  to  him  to  be  a  good  Leafe,  and  that  the  Plaintiff 
fhould  recover  his  Damages.     And  this  was  the  Subftance  of  his  Argument,  altho'  it  was  much 
more  amplified  with  many  Cafes. 

Saunders  J  uRice  to  the  fame  Purpofe.    He  faid  that  Deeds  ought  to  have  a  reafonable  Exposition,  &w^  j. 
which  fhall  be  without  wrong  to  the  Grantor,  and  with  the  greateft  Advantage  to  the  Grantee. «  1.  Finch  42. 
c  As  if  an  Abbot  grants  a  Corody  to  one  for  him  and  his  Servant  to  fit  at  his  Mefs,  he  may  not  2  Finchs6. 
bring  one  that  has  a  noifom  Difeafe.     d  So  if  one  grants  Eftovers  to  another  out  of  his  Manor,  *  2,  Roi.R.2g0; 
he  may  not  cut  down  Fruit  Trees.     e  So  if  one  grants  to  another  Common  in  his  Land  for  all  Style  ,8'- 
his  Cattle,  yet  he  fhall  not  have  Common  for  Goats  or  Geefe^  which  are  Things  hurtful  to  the  I'.  fiSh*!". 
Land.     Wherefore  there  is  a  Kind  of  Equity  in  Grants,  fo  that  they  fhall  not  be  taken  unreafon-  . 
ably  againft  the  Grantor,  and  yet  fhall  with  Reafon  be  extended  moft  liberally  for   the  Grantee.  X.S5JL: 
f  As  a  Releafe  by  the  Leffor  of  all  his  Right  made  to  the  Leffee  for  Years  fhall  enlarge  his  Eftate  ^r0-  Grants  5-* 
for  his  Life  ;  E  but  if  the  Grantor  was  Tenant  in  Tail,  then  it  fhould  only  be  for  the  Life  of  the  Sd^menVof  * 
Tenant  in  Tail.     h  So  a  Gtant  of  20  s.  by  two  Tenants  in  common  out  of"  their  Land  fhall  enure  £ff:zes  %A- a- 
as  feveral  Grants,  fo  that  the  Grantee  fhall  have  20  s.  of  each.     'l  So  in  34.  Afs.  where  a  Man  z.Voi^R.tgo. 
granted  totam  partem  fuam  pifcaria  de  Tefe  quamdiu  terra  fua  fe  extendunt,  falvo  tamen  ftagno  molen-  I;Finch  41-12*. 
dini,  there  it  is  held  that  the  Fifhery  in  the  Mill-pool  lhould  pals  to  the  Grantee,  for  the  Deed  * 
fhall  be  taken  moft  ftrongly  againft  the  Grantor,  fo  that  the  Pool  and  not  the  Fifhery  fhall  be  'fcitiet,  §465. 
excepted.     From  whence  we  may  fee  that  there  is  an  Equity  in  the  Expofition  of  Deeds,  and  that 54"6* 
they  are  taken  moft  liberally  for  the  Grantees.     Then  in  the  principal  Cafe,  he  that  has  the  Re-  Bro.RejLfog' 
verfion  of  the  Land  dependant  upon  an  Eftate  for  Life  is  the  Proprietor  of  the  Land,  and  the3-c0.  s^b.2' 
Tenant  for  Life  is  the  PoffefTor,  and  the  Land  is  included  in  his  Eftate  who  is  in  the  Reverfion,  Poft,-5> 
and  who  is  the  Proprietor  of  the  Land  ;  for  if  one  warrants  the  Land  to  him  he  fhall  vouch,  and  ^  A"te  J4o. 
if  he  that  has  the  Reverfion  grants   a  Rent  out  of  the  Land,  or   accepts  a   Releafe  of  Right  tLre  citedB°°ks 
in  the  Land  it  fhall  be  good.     And  he  admitted  the  faid  Cafes  of  7.  Ed.  4  and  30.  Ed.  1.  that  a  ,      Afs 
Reverfion  fhall  pafs  by  a  Grant  of  the  Land  or  of  a  Mill,  as  it  is  put  before/?.  155.     i  And  fo  he  Fnz!  Afejjg; 
faid  that  a  Grant  of  the  Land  fhall  make  a  Reverfion  to  pafs,  m  and  a  Grant  of  the  Reverfion  fhall  1?'^™$°? 
make  the  Land  to  pafs,  and  the  Nature  of  an  habendum  is  to  give,  enlarge,  or  qualify,  and  the  Vaugh!  '10%,  ' 
habendum  here  is  good,  for  the  Thing  in  Subftance  was  granted  in  the  Premiffes.     Wherefore  the  °aR™  *£  *>• 
Premiffes  and  the  habendum  make  a  perfect:  Demife,  and  the  one  with  the  other  have  the  Sub-  pi-  4.' 
ftance  and  Intent  of  a  Leafe.     And  he  faid  he  was  of  the  like  Opinion  that  Brudnel  feemed  to  be  *  Ante  j57.  (b) 
of  in  n  14.  H.  8.  that  Contracts  fhall  be  as  it  is  concluded  and  agreed  between  the  Parties,  accord- 
ing as  their  Intents  may  be  gathered.     And  to  cavil  about  the  Words  in  Subverfion  of  the  plain    Ante  ISS*  ^ 
Intent  of  the  Parties,  as  Tully  °  fays  in  his  Book  of  Offices,  Eft  calumnia  quadam  et  nimis  caliida  fed  "  Contra  p0a 
malitiofa  juris  inter pretaiio,  ex  quo  illud,  fummum  jus,  fumma  injuria  ;  as  he  puts  an  Example  of  one  l6z  W* 
who  had  taken  aTruce  for  13c  Days  with  his  Enemy,  and  in  the  Night  he  deftroyed  and  depopu-  „  H-      H_  % 
lated  their  Pofieffions,  becaufe  (as  he  faid)  the  Truce  was  for  Days  and  not  for  Nights,  which  Tul'y  "■  a. 
accounted  meer  Injury  and  Injuftice.     And  fuch  Interpretation  of  the  Law  he  has  admonifhed 
Men  to  avoid,  and  to   obferve  and  follow  the  Intent  of  the  Words.     And  certainly  the  Words  dJi^^fof* 
are  no  other  than  the  Teftimony  of  the  Contract.     And  in  the  Cafe  here  (as  he  apprehended)  there 
are  all  the  five  Garments  which  Bratlon  fays  are  neceffary  for  the  cloathing  of  Contracts,  as  they 
are  expreffed  in  theie  Verfes, 

p  Re,  verbis,  fcriplo,  confenfu,  traditione^  fcBraftlib  2 

Juntlura,  veftes  fumere  paEla  folent.  "P.  5.  Co.  mt. 

for  here  there  is  Matter  of  Subftance,  Words,  Writing,  Content,  and  Delivery,  and  then  it  fhall  3<5'a- 
be  a  perfect  Contract,  and  confequently  a  Leafe.    And  therefore  he  was  of  Opinion  that  the  Leafe 

T  t  was 


1 62  Eafter  Term  2  &  3  Philip  and  Mary,  in  C*  B 


was  good,  and  that  the  Plaintiff  fhould  recover.     And  he  put  much  other  Matter,  and  many  other 
Cafes  in  Maintenance  of  his  Opinion. 
Srtwn  j.  Sir  Humphrey  Brown  Juftice  to  the  fame  Purpofe.     He  faid  that  the  Intent  of  the  Abbot  and 

Convent,  and  of  Smith  and  his  Wife  was  to  have  the  Land  pafs  as  a  Leafe  after  the  particular  fi- 
liate ended,  and  not  otherwife  ;  and  forafmuch  as  it  was  their  Intent  that  the  Word   (Reverfion) 
mould  enure  fuch  Way,  it  feemed  to  him  that  the  Law  would  warrant  it.     For  the  Land  is  in- 
cluded in  the  Reverfion,  which  if  it  was  not,  a  Man  by  a  Grant  of  the  Reverfion  could  not  have 
the  Land  in  Poffeffion  after  the  particular  Eftate  ended.     And  a  Feoffment  of  a  Carve,  habendum 
^Rc^Abr9-3'  ^e  Manor  of  D.  is  good,  if  the  Carve  constitutes  the  Manor.     '  And  if  Land  is  parcel  of  an  Of- 
b.  pi^.i.Keb.  fice  it  fhall  pafs  by  a  Grant  of  the  Office,  becaufe  it  is  included  in  the  Grant.     So  is  it  in  the 
33*  Cafe  of  a  Grant  of  a  Reverfion,  and  much  more,  he  faid,  when  it  has  a  Tendency  to  make  the 

Leafe  good.     And  therefore  he  was  of  Opinion  that  the  Plaintiff  fhould  recover. 

Snok  c.  j.  Robert  Brook  Chief  Juftice  to  the  contrary.     There  feems  to  me  to  be  a  Diverfity  between  the 

Cafes  put  and  our  Cafe  here.     For  where  a  Releafe  of  the  Right  in  the  Land  is  made  by  him  in 

the  Reverfion  to  the  Termor,  habendum  the  Land,  this  is  a  good  habendum,  altho'  he  did  not  give 

the  Land  before,  for  the  Termor  had  the  Land,  and  fo  was  in  Poffcffion  of  it,  and  therefore  it 

29T'a!'  Er'o!'     was  not  neceffary  to  give  him  the  Land,  but  the  habendum  enuring  by  way  of  Enlargement  of  his 

Grams  129.  in-  Eftate  is  good.     But  iivour  Cafe  Smith  and  his  Wife  had  nothing  in  the  Land  before  the  Deed  of 

cidents  13.       Demife,  fo  that  it  commences  de  novo,  in  which  Ca!e  the  Premiffes  of  the  Deed  ought  to  give  an 

c  see  Port.  169.  Efl;ate  before  tne  habendum  can  enlarge  it,  for  which  Reafon  the  Cafes  are  not  alike.     And  as  to 

J  Ante  155  (b)  the  Cafe  where  a  Man  gives  all  his  Eftate  in  the  Land,  habendum  the  Land  in  Fee,  Sir,  this  is  a 

good  habendum,  for  this  Word  {Eftate  in  Land)  is  a  general  Word,  which  comprehends  the  Land 

e  Antci6i  (m).  ancj  ajj  ^  jjegpeg  which  the  Party  has  in  it,  and  therefore  the  habendum  is  there  purfuant  to  the 

NC         former  Part.     But  a  Reverfion  of  Land  is  not  a  general  Word,  but  a  fpecial  Word,  and  does  not 

°"  contain  all  the  Degrees,  or  all  Eftates  in  the  Land,  but  one  Degree,  or  one  Eftate  only :  And 

j  Dr.  &stud.     then  when  a  Man  grants  the  Reverfion,  which  is  in  one  Degree,  habendum  the  Land,  which  is  in 

lib.  1.  cap.  :4.   another  Degree,  and  the  Word  is  general,  it  is  not  alike,  for  in  the  one  Cafe  the  general  Word 

op.7 20.  fo.'  175.  g°es  before,  and  in  the  other  the  fpecial,  and  fo  the  Cafes  are  not  alike.     b  And  as  to  the  Cafe  of 

vin.  Abr.  tit.   an  Office,  by  the  Grant  whereof  Land  fhall  pafs,  Sir,  this  is  true,  and  the  Cafe  is  in  i.  H.  7.  but 

intent  a.  p .  2.  t^txe  ^  j^and  js  c  appU1-tenant  and  appendant  to  the  Office,  which  the  Land  is  not  to  the  Rever- 

i>m.  9.  h.  6.  fion,  but  the  Reverfion  is  a  fpecial  Eftate  in  the  Land  ;  and  therefore  the  Cafes  do  not  agree, 

ieoffmentfitZ'   An<^  as  to  w^at  ^as  been  ^>  "  that  by  the  Grant  or  Feoffment  of  the  Land  the  Reverfion  fhall 

Bro.  Expedition  pafs  with  Attornment,  c  and  fo  by  the  Grant  of  the  Reverfion  the  Land  fhall  pafs,  Sir,  I  admit 

Grant"  *'        triat  a  Reverfion  fhall  pafs  by  a  Grant  of  the  Land,  for  the  Word  (Land)  is  a  general  Word  which 

2.  Biowni.  334.  contains  all  Eftates  that  the  Grantor  or  Feoffor  has  in  it,  and  therefore  it  is  able  to  convey  to  an« 
i!dRoionRa33^.  ot^er  a"  Eftates  which  the  Grantor  or  Feoffor  has  in  it.  But  a  Reverfion  is  a  particular  Eftate 
per  dike  et  Vod-  made  out  of  the  general  Land,  which  Particular  is  not  able  to  convey  to  another  the  General, 
Ts'^'fel'Hatl-  ar,d  f°  tne  Cafes  are  not  alike.  And  as  to  the  Cafes  where  a  Thing  may  pafs  by  another  Name, 
ton.  j.  Perk.  §  as  a  Manor  by  the  Name  of  a  Carve,  and  an  Advowfon  by  the  Name  of  a  Nomination  or  Difpofi- 
179.  tubiutut,  tjon^  anc|  tjie  jjke^  gj^  tnere  tne  Thing  itfelf  paffes,  for  he  that  has  an  Advowfon  has  no  other 

»h.  13.  Ed.  3.  Profit  or  Thing  but  the  Nomination  or  Difpofition,  and  the  Manor  is  made  of  the  Carve,  and  fo 
Fitz.  Grants  63.  jj  js  one  rame  Thing.     But  the  Poffeffion  and  the  Reverfion  are  two  Things,  the  one  whereof  is 

cro.  i^7*  loin-  /-  .  ij 

tenants  63.  not  known  by  the  Name  of  the  other,  but  they  are  diftinct  Things,  and  therefore  the  Cafes  are 
winch ^le'     not  ahke.     And  as  to  what  is  faid,  that  the  Intent  of  the  Parties  appears  here,  which  we  ought 

3.  Leon/136,  always  to  purfue,  and  for  that  Purpofe  the  Rule  oft  Br  a  El  on  is  cited,  Sir,  to  this  it  may  well  be 
B^BrownL^A  anfwered,  non  elf  regula  quinfattit,  and  there  ought  to  be  apt  Words  to  exprefs  the  Meaning,  or 
Gouidfb.  46.  elfe  the  Meaning  fhall  be  void.  f  For  the  Party  ought  to  direct  his  Meaning  according  to  the 
Abr. 'tk5.  ReTe"-  Law,  and  not  the  Law  according  to  his  Meaning,  for  if  a  Man  fhould  bend  the  Law  to  the  Intent 
fionE.  pi.  1. 2.  of  the  Party,  rather  than  the  Intent  of  the  Party  to  the  Law,  this  would  be  the  Way  to  introduce 
fc  m.  7.  Ed.  4.  Baibaioufnefs  and  Ignorance,  and  to  deftroy  all  Learning  and  Diligence.  For  if  a  Man  was  af- 
VnzGnnu'  {ure&  that  whatever  Words  he  made  Ufe  of  his  Meaning  only  fhould  be  confidered,  he  would 
2.  Co,  67.  b.  '  be  very  carelefs  about  the  Choice  of  his  Words,  and  it  would  be  the  Source  of  infinite  Confufion 
,M  and  Incertainty  to  explain  what  was  his  Meaning.  g  And  therefore  a  great  Number  of  Cafes 
Fitz.  Ariize^'i.  might  be  produced  where  the  Intent  fhall  be  fet  afide,  if  it  does  not  agree  with  the  Law.  h  As 
Tenu?e?n8l6i'  'n  cne  ^^  °^  9"  ^'  ^'  wnere  an  Abbot  and  Convent  by  Deed  indented  gave  a  Croft  to  W.  in 
4  Co.  86.  L  Fee,  and  in  Return  for  this  Gift  the  faid  W.  renunciavit  toti  communis  quam  habere  confuevit  averi- 
1.  Finch  12.    orum  fuorum  cum  averiis  of  the  Abbot  and  Convent,  and  this  Releafe  of  the  Common  was  there 

2.  r  inch  I  c,  J 

wing.Max.'reg.  taken  to  be  void,  becaufe  it  did  not  fhew  to  whom  he  renounced  the  Common,  yet  there  the  In- 
4'-p'-59-  tent  was  plain,  for  he  had  Common  in  the  Land  of  the  Abbot,  and  his  Meaning  was  to  releafe  it 
bit.  19.  h.  g.  to  the  Abbot,  but  becaufe  of  the  Incertainty  it  was  void.  '  And  where  a  Leafe  was  made  to  Huf- 
9-.b-  prKor.  band  and  Wife,  and  the  Reverfion  of  the  Land  which  the  Hujband held  was  granted,  this  was  held 
More.  3.^0.20.  void  notwithstanding  the  Intent,  becaufe  it  miftakes  the  Certainty  of  the  particular  Eftate.  k  And 
b-  j^- b-  fo  where  there  was  Lord  and  Tenant  of  3  Acres,  and  the  Lord  granted  the  Seigniory  which  he- 

i!Buift.  6Z.192.  had  in  one  Acre,  this  was  holden  void  in  1 7.  Ed.  '$.  notwithstanding  the  Intent,  becaufe  his  Intent 
?.  Buiit.  129.   jjj       t    aoree  with  the  Law.     'So  where  one  holJs  of  a  Man   by  Caftle-guard,  Homage,  and 

2,  lyrownl.  2CQ.  O  J  c?  " 

1.  Freem.  143.  Fealty,  and  he  grants  to  another  all  the  Services,  it  is  held  in  31.  Ed.  t.  that  the  Caftle-guard 
u  T/'m^'o  cannot  pais  becaufe  he  does  not  grant  the  Caftle  but  referves  it,  and  therefore  he  that  has  not  the 
1.  p.  wms.  zc.  Caftle  cannot  have  the  Caftle-guard;  wherefore  his  Intent  to  grant  all  the  Services  could  not 
iJFmch  ici."  ma^e  them  all  to  pafs,  becaufe  it  was  not  according  to  Law,  fo  that  the  Law  rules  the  Intent,  and 
*.  Finch  i-a.  not  the  Intent  the  Law.  m  But  in  Teftaments  the  Intent  only  fhall  be  obferved  and  confidered, 
Poft:4i3.  S23.  j3ecau^e  jj.  ;s   prefumed  that  the  Teftator  has  not  Time  to  fettle  every  Thing  according  to  the 
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Rules  of  Law,  and  Wills  are  mOft  commonly  made  on  a  fudden,  and  in  the  Teftator's  laft  Mo- 
ments ;  and  fo  is  the  Difference  between  them  and  A£ts  executed  in  the  Party's  Lifetime.  And 
Sir,  here  the  Reverfion  of  the  Land,  as  it  is  ufed  and  taken  in  our  Law,  and  the  Land  itfelf  are 
of  two  different  Natures,  and  the  one  will  extinguifh  the  other,  a  for  if  the  Reverfion  comes  a  Ante  151  uy 
to  the  Poffeffion  it  is  no  longer  a  Reverfion,  no  more  is  it  where  the  Poffeffion  comes  to  the  Re- 
verfion, ergo  it  is  a  diftinct  Eftate  from  his  Eftate.  And  for  thefe  Reafons  the  habendum  the  Land 
is  not  purfuant  to  the  Reverfion  granted  in  the  Premiffes,  and  fo  the  Intent  is  not  framed  accord- 
ing to  Law.  And  it  is  molt  certain  that  the  Cloifterers  in  making  their  Leafes  and  Deeds  had 
commonly  a  peculiar  Form  thereof  which  they  would  flick  to  fo  precifely,  that  rather  than  deviate 
from  their  Cuftom  they  would  mar  the  whole ;  and  therefore  becaufe  they  would  not  direct  their 
Form  according  to  the  Rule  of  Law,  but  would  have  the  Law  bend  to  their  Ufage,  they  have 
deftroyed  the  Force  of  many  Deeds,  as  they  have  done  here ;  for  which  Reafon  the  Plea  in  Bar  to 
the  Avowry  is  not  good. 

And  Note,  he  and  alfo  Brown  Juftice  faid  that  the  Avowry  Was  not  good,  becaufe  the  Avow- ^™f  £<* 
ant  had  not  averred  his  Plea.  But  afterwards  the  Prothonotaries  feafched  their  Precedents,  and  Avowry  s.  p. 
told  the  juftices  that  the  common  Ufage  in  fuch  Avowry  was  to  make  the  Avowry  ut  fupra,  with-  %££$£. 
out  Averment,  with  which  the  Juftices  were  fatisfied.  And  afterwards  Brook  faid  to  Juftice  Saun-  b.  ,n.  c.  $ 
ders  (as  I  was  informed  by  Saunders  himfelf)  that  he  was  content  that  Judgment  fhould  be  given  ^.'a.^c"' 
for  the  Plaintiff,  and  accordingly  the  fame  Term  Judgment  was  given  for  the  Plaintiff  by  Award  «*M:  Hardr- 
of  the  Court,  as  hereafter  appears  by  the  reft  of  the  Record.  Doc.Pk.49,"". 

i.  Finch  175. 
2.  Finch  3 59-  Heath's  Max.  35.  4.  Bac.  Abr.  373.  Vin.  Abr;  tit.  Averment  B;  pi.  14.  26.  Poft.  342.     See  Statute  4 &  5.  Ann.  cap.  16. 

At  which  Day  here  came  as  well  the  aforefaid  John  'Throckmerton  as  the  aforefaid  Richard  Tracy  The  rjft<)f  the 
and  William  Nicbolfon  by  their  Attornies  aforefaid  ;  whereupon   the  Premiffes  being  feen,  and  by  Record, 
the  Juftices  here  more  fully  underftood,  it  feems  to  the  fame  Juftices  that  the  aforefaid  Plea  of  the 
aforefaid  John  Throckmerton  upon  the  aforefaid  Writing  indented  to  the  Avowry  of  the  aforefaid 
Richard   and  to  the  Cognizance  of  the  aforefaid  William  in  Manner  and  Form  aforefaid  above  in 
Bar  pleaded,  is  fufficient  in  Law  to  maintain  the  Action  of  the  aforefaid  John  Throckmerton  for  the 
takino-  the  Cattle  aforefaid  ao-ainft  the  aforefaid  Richard  Tracy  and  William,  and  to  preclude  the  faid 
Richard  Tracy  and  William  from  their  Avowry  and  Cognizance  aforefaid  againft  the  aforefaid  John 
'Throckmerton,  as  the  aforefaid  Johnhzth  above  alledged.  Therefore  it  is  considered  that  the  aforefaid  Judement« 
John  do  recover  ao-ainft  the  aforefaid  Richard  and  William  his  Damages  by  Reafon  of  the  taking 
and  uniuft  Detention  of  the  Cattle  aforefaid.     But  becaufe  it  is  unknown  what  Damages  the  fame 
John  has  fuftained  by  Reafon  of  the  taking  and  unjuft  Detention  of  the  Cattle  aforefaid,  it  is  com- 
manded to  the  Sheriff  that  by  the  Oaths  of  good  and  lawful  Men  of  the  County  aforefaid  he  dili- 
gently enquire  what  Damages  the  aforefaid  John  has  fuftained  as  well  by  Reafon  of  the  taking  and 
uniuft  Detention  of  the  faid  Cattle,  as  for  his  Cofts  and  Charges  by  him  about  his  Suit  in  this  Be- 
half laid  out ;  and  the  Jnquifition  which,  &c.  the  Sheriff  fhould  make  appear  here  from  the  Day  of 
the  holy  Trinity  in  fifteen  Days,  under  his  Seal  and  the  Seals  &c.   At  which  Day  here  came  the  afore- 
faid John  Throckmerton  by  his  Attorney  aforefaid.    And  the  Sheriff,  viz.  Waller  Dennis  Knight  now 
teturned   a  certain  Inquifition  taken  before  him  at  Winchcomb  in  the  County,  aforefaid  the  feventh 
Day  of  June  laft  paft  by  the  Oaths  of  twelve  &c.  by  which  it  is  found  that  the  aforefaid  John  has 
fuftained  Damages  by  Reafon  of  the  Premiffes,  befides  his  Cofts  and  Charges  by  him  about  his 
Suit  in  this  Behalf  laid  out,  to  the  Amount  of  30  /.  and  for  his  Cofts  and  Charges  8  /.     Whereupon 
it  feems  to   the  Juftices  here  that  the  aforefaid  John  fhall    mitigate  the  Damages   aforefaid    for 
Cofts  &c.  in  a  reafonable  Manner  to  be  releafed  before  they  give  Judgment  thereon,  wherefore 
it  is  ordered  to  the  faid  John  that   he  do  fo.     And  thereupon  the  fame  John  remits  here  in  Court 
to  the  aforefaid  Richard  Tracy  60s.  of  the  faid  Damages  •,  and  prays  Judgment  of  the  Reiidue  of 
the  Damages  aforefaid  to  be    rendered  to  him  ;  whereupon  the  faid  60  s.  being  deducted  and 
taken  off,  it  is  confidered  that  the  aforefaid  John   do  recover  againft  the  aforefaid  Richard  and 
William  the  Refidue  of  his  Damages  aforefaid  to  the  Amount  of  35  /.  by  the  Inquifition  aforefaid 
above  found.     And  the  aforefaid  Richard  in  Mercy,  &c. 


Note* 
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Note,  'That fifteen  Days  after  St.  Michael  in  the  fecond  and  third  Tears  of  the  Reign  of  King 
Philip  and  Queen  Mary ,  feven  new  Serjeants  were  made,  viz.  out  of  the  Inner -Temple,  John 
Prideaux,  who  was  of  the  County  of  Devon ;  out  of  the  Middle -Temple,  Francis  Morgan,  who 
was  of  the  County  of  Northampton,  Robert  Catline,  who  was  born  tf/'Thrapfton  in  the  Counts 
^/"Northampton,  and  dwells  in  the  County  of  Bedford,  and  Anthony  Brown,  who  was  of  the 
County  of  EfTex  ;  out  of  Lincoln  s -Inn,  William  Raftal,  who  was  bom  at  the  City  of  Co- 
ventry, but  for  the  mofl  Part  dwells  in  London  and  Kent,  and  W.  Bendloe  of  the  Coun'y 
ofEffex-,  and  out  of  Grays-hm,  John  Walpole  of  the  County  of  Norfolk.  And  thfy 
argued  their  Cafe,  called  the  Serjeant's  Cafe,  in  Eafter  and  Trinity  Terms  in  the  faid  fe- 
cond and  third  Tears  of  the  Reign  of  thej'ame  King  and  Queen.  And  the  fuflices  argued 
the  J  aid  Cafe  in  the  Term  of  St.  Michael  then  next  following,  viz.  in  the  third  and  fourth 
Tears  of  the  Reign  of  the  faid  King  and  Queen.  And  the  Cafe  was  depending  in  the  Com- 
mon Bench  between  William  Hill  Plaintiff  in  an  Aclion  of  Trefpafs,  and  John  Grange 
Defendant,  a  brief  Report  whereof  here  follows.     And  the  Record  was  read  thus. 

Hii.Termi&z.  ^0  H  N  GRANGE  late  of  Great -Efton  in  the  County  aforefaid  Yeoman  was  attached  to  an- 
p.& m  Rot.    J    fwer •William  Hill  of  a  Plea,  wherefore  with  Force  and  Arms  the  Clofes  and  Houfe  of  the  faid 
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D-ciaration.  ;  William  at  Great- Dunmow  he  broke,  and  his  Grafs  to  the  Value  of  10/.  there  lately  growing  with 
RaT  Erced6 nt  certa'n  Cattle  eat  up,  trod  down,  and  confumed,  and  otherWrongs  to  him  did,  to  the  great  Damage 
b.  pi'.  8? r"  of  the  faid  William,  and  againft  the  Peace  of  the  Lord  the  King  and  Lady  the  Queen  now,  &c. 
And  whereupon  the  fame  William  by  John  Bill  his  Attorney  complains  that  the  aforefaid  John  the 
tenth  Day  of  November,  in  the  fecond  and  third  Years  of  the  Reign  of  the  Lord  the  King  and  Lady 
the  Queen  now,  with  Force  and  Arms  the  Clofes  and  Houfe  of  the  faid  William  at  Great-Dun- 
mow  broke,  and  his  Grafs  to  the  Value,  &c.  there  lately  growing  with  certain  Cattle,  viz.  Horfes, 
Oxen,  Cows,  Hogs,  and  Sheep  eat  up,  trod  down,  and  confumed,  and  other  Wrongs,  &c.  to  the 
great  Damage  &c.  and  againft  the  Peace  &c.  wherefore  he  fays  that  he  is  damnified,  and  has  Da- 
mage to  the  Value  of  20  /.  and  thereupon  he  brings  Suit,  &c. 
Bar 43  to  Part.  And  the  aforefaid  John  by  Robert  Bedingfield  his  Attorney  comes  and  defends  the  Force  and  In- 
jury when,  &c.  and  as  to  the  coming  with  Force  and  Arms  fays  that  he  is  not  guilty  thereof,  and 
of  this  he  puts  himfelf  upon  the  Country;  and  the  aforefaid  William  like  wife.  And  as  to  the 
reft  of  theTrefpafs  aforefaid  above  fuppofed  to  be  done,  the  fame  John  fays  th.it  the  Clofes  and  Houfe 
aforefaid,  and  alfo  the  Places  in  which  the  Trefpafs  aforefaid  is  fuppofed  to  be  done,  are,  and  at 
the  Time  aforefaid  when  the  Trefpafs  aforefaid  is  fuppofed  to  be  done  were,  one  MeiTuage,  100 
Acres  of  Land  to  the  fame  Meffuage  appertaining  from  Time  beyond  the  Memory  of  Man,  and 
100  Acres  of  Meadow  with  the  Appurtenances  in  Great-Bunmow  aforefaid.  And  as  to  any  Tref- 
pafs in  the  aforefaid  Meffuage  and  100  Acres  of  Land  with  the  Appurtenances  of  the  Tenements 
aforefaid,  the  fame  John  fays  that  the  aforefaid  William  his  Action  aforefaid  thereof  againft  him 
ought  not  to  have,  becaufe  he  fays  that  before  the  aforefaid  Time  when  the  Trefpafs  aforefaid  is 
fuppofed  to  be  done,  one  Henry  Pate  was  feized  of  the  fame  Meffuage  and  100  Acres  of  Lajpd 
in  his  Demefn  as  of  Fee,  and  being  fo  feized  thereof  before  the  aforefaid  Time  when  &c.  viz. 
the  fxth  Day  of  Auguft  in  the  fecond  and  third  Years  of  the  Reign  of  the  Lord  the  King  and  Lady 
the  Queen  now,  at  Great-Dunmow  aforefaid,  by  a  certain  Indenture  made  between  the  aforefaid 
Henry  of  the  one  Part,  and  the  aforefaid  John  of  the  other  Part,  (one  Fart  whereof  fealed  with 
the  Seal  of  the  faid  Henry  the  fame  John  here  brings  into  Court,  the  Date  whereof  is  the  fame 
Day  and  Year)  demifed  the  aforefaid  Meffuage  with  all  the  Lands  to  the  fame  MeiTuage  ap- 
pertaining to  the  aforefaid  John,  to  have  to  him  and  his  Affigns  from  the  famzfixtb  Day  of :  August 
until  the  End  and  Term  of  20  Years  from  thence  next  following  and  fully  to  be  compleat,  yield- 
ing therefore  yearly  to  the  aforefaid  Henry  and  his  Heirs  forty  Shillings  at  two  Terms  of  the  Year, 
that  is  to  fay,  at  the  Feafts  of  the  Annunciation  of  the  bleffed  Virgin  Mary,  and  of  St.  Michael  the 
Archangel  to  be  paid  by  equal  Portions,  by  virtue  of  which  Demife  the  fame  John  was  and  yet 
is  poffeffed  of  the  fame  Meffuage  and  100  Acres  of  Land.  And  the  aforefaid  William,  claiming 
the  aforefaid  Meffuage  and  100  Acres  of  Land  by  Colour  of  a  certain  Deed  of  Demife  thereof 
made  to  him  for  Term  of  his  Life  by  the  aforefaid  Henry  Pate  long  before  the  Demife  aforefaid 
made  to  the  faid  John  (where  nothing  of  the  faid  Meffuage  and  100  Acres  of  Land  ever  paffed 
into  the  Poffeffion  of  the  aforefaid  William  by  that  Deed)  into  the  fame  Meffuage  and  100  Acres  of 
Land  before  the  aforefaid  Time  when,  &c.  entered,  upon  the  PoffefTion  of  which  faid  William 
thereof  the  fame  John  afterwards,  viz.  the  fame  time  when,  &c.  claiming  his  Term  aforefaid,  into 
the  faid  Meffuage  and  ico  Acres  of  Land  re-entered,  and  the  Grafs  in  the  fame  100  Acres  of 
Land  then  growing  with  the  Cattle  aforefaid  eat  up,  trod  down,  and  confumed,  as  it  was  lawful 
for  him  to  do  •,  and  this  he  is  ready  to  verify,  wherefore  he  prays  Judgment  if  the  aforefaid  Wil- 
liam his  Action  aforefaid  thereof  againft  him  ought  to  have,  &c.  And  as  to  any  Trefpafs  in  the 
fdL  St°  he  aforefaid  100  Acres  of  Meadow  the  Refidue  of  the  Tenements  aforefaid  with  the  Appurtenances, 
the  fame  John  fays  that  the  aforefaid  William  his  Action  aforefaid  thereof  againft  him  ought  not 
to  have,  becaufe  he  fays  that  before  the  aforefaid  Time  when  the  Trefpafs  aforefaid  is  fuppofed 
to  be  done,  one  John  Palmer  late  Abbot  of  the  late  Monaftery  of  the  bleffed  Virgin  Mary  of  Til- 
tey  in  the  aforefaid  County  of  EJfex  was  lately  feized  of  the  fame  100  Acres  of  Meadow  with  the 
Appurtenances  in  his  Demefn  as  of  Fee,  in  Right  of  his  late  Monaftery  aforefaid,  and  being  fo 
feized  thereof,  the  fame  late  Abbot  with  the  Confent  of  the  then  Convent  of  the  fame  late  Monaftery, 
before  the  aforefaid  Time  when,  &c.  viz.  the  fixth  Day  of  November  in  the  2±th  Year  of  the  Reicrn  of 
Lord  Henry  late  King  of  England  the  eighth  from  the  Conqueft,  the  Father  ol  the  Lady  the  Queen  now 
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by  his  certain  Writing  indented,  one  Part  whereof  fealed  with  the  common  Seal  of  the  fame  late 
Abbot  and  the  then  Convent  the  fame  John  produces  here  in  Court,  the  Date  whereof  is  in  the 
Chapter-Houfe  of  the  fame  late  Abbot  and  Convent,  at  the  aforefaid  late  Monaftery  of  Tiltey  a- 
forefaid,  the  fame  Day  and  Year,  demifed  the  fame  ioo  Acres  of  Meadow  with  the  Appurte- 
nances to  the  aforefaid  John  Grange,  to  have  and  occupy  to  him  and  his  Affigns  from  the  fame 
Jixth  Day  of  November  until  the  End  and  Term  of  fixty  Years  from  thence  next  following  fully 
to  be  compleat,  yielding  therefore  yearly  to  the  aforefaid  late  Abbot  and  his  Succeffors  forty 
Shillings  to  be  paid  by  equal  Portions  at  the  Feaft  of  the  Annunciation  of  the  bleffed  Virgin 
Mary,  and  of  St.  Michael  the  Archangel,  by  virtue  of  which  Demife  the  fame  John  was  and  yet 
is  thereof  poffefTed.  And  the  aforefaid  William,  claiming  the  fame  100  Acres  of  Meadow  withcoiowx 
the  Appurtenances  by  Colour  of  a  certain  Deed  of  Demife  thereof  made  to  him  for  Term  of  his 
Life  by  the  aforefaid  late  Abbot,  long  before  the  aforefaidy/x/i>  Day  of  November,  (where  nothing 
of  the  fame  ioo  Acres  of  Meadow  ever  paffed  into  the  Poffeffion  of  the  aforefid  William  by 
that  Deed,)  into  the  fame  ioo  Acres  of  Meadow  with  the  Appurtenances  before  the  aforefaid 
lime  when,  &c.  entered,  upon  the  Poffefficn  of  which  faid  William  thereof  the  fame  John  after- 
wards, viz.  the  fame  time  when,  &c.  into  the  fame  ioo  Acres  of  Meadow  with  the  Appurtenan- 
ces re  entered,  and  the  Grafs  aforefaid  in  the  fame  ioo  Acres  of  Meadow  with  the  Appurtenan- 
ces then  growing  with  the  Cattle  aforefaid  eat  up,  trod  down,  and  confumed,  as  it  was  lawful 
for  him  to  do  ;  and  this  he  is  ready  to  verify,  wherefore  he  prays  Judgment  if  the  aforefaid  Wil- 
liam his  Action  aforefaid  againft  him  ought  to  have,  &c. 

And  che  aforefaid  William,  as  to  the  aforefaid  Plea  of  the  aforefaid  John  to  the  Trefpafs  afore-  Replication 
faid  done  in  the  aforefaid   MefTuage  and  ioo  Acres  of  Land  above  in  Bar  pleaded,  fays  that  by 
any  thing  before  ailedged  in  the  fame  Plea  he  ought  not  to  be  precluded  from  having  his  Action 
aforefaid  thereof,  becaufe  he  fays  that  true  it  is  that  before  the  aforefaid  Time    of  the  Trefpafs 
aforefaid  done   the   aforefaid  Henry   Pate   was  feized  of  the  fame  MefTuage  and  ioo   Acres  of 
Land  in  his  Eemcfn  as  of  Fee,  and  being  fo  feized  thereof,  before  the  fame  Time  when,  cirY.  viz. 
the  aforefaid  fix  h  Day  of  Auguft  in  the  fecond  and   third  Years  abovefaid,  at  Great   Dunmow  a- 
forefaid,  demifed  the  faid  Tenements  by  the  Name  of  one  MefTuage,  and  all  the  Lands  to  the  fame 
MefTuage  appertaining,  to  the  aforefaid  John,  to  have  to  him  and  his  Affigns  from  the  fame 
fatb  Day  of  Augujt  until  the  aforefaid  End  and  Term  of  the  aforefaid  20  Years  from  thence  next 
following,  and  fully  to  be  compleat ;  yielding  therefore  yearly  to  the  aforefaid  Henry  and  his  Heirs 
40  Shillings,  to  be  paid  by  equal  Portions  at  the  aforefaid  two  Terms  of  the  Year,  viz.  at  the  afore- 
faid   Feafts   of  the  Annunciation  of  the  bleffed  Virgin  Mary,  and  of  St.  Michael  the  Archangel. 
And  the  aforefaid  William  Hill  further  fays,  that  the  aforefaid  Demife  was  made  upon  the  Con- 
dition following,  viz.  that  if  and  whenfoever  the  Rent  aforefaid  fhould  be  in  Arrear  in  part  or 
in  all  after  any  of  the  aforefaid  FeafTs  on  which  it  ought  to  be  paid,  as  is  aforefaid,  by  the  Space  of 
ten  Days  during  the  Term  aforefaid,  that  then  and  fo  often  it  fhould  be  lawful  for  the  aforefaid 
Henry  and  his  Heirs  into  the  faid  Tenements1  with  the  Appurtenances  to  re-enter,  and  the  fame 
as  in  his  former  Eftate  to  have  again,  the  aforefaid  Demife  in  any  wife  notwithstanding  ;  by  virtue 
of  which  Demife  the  fame   John  was  poffefTed  of  the  fame  MefTuage  and  100  Acres  of  Land,  and 
being  fo  poffefTed  thereof,  and  the  aforefaid  Henry  Pate  being  feized  of  the  Reverfion  of  the  fame 
Tenements  in   his  Demefn  as  of  Fee,  the  fame  Henry  afterwards,  viz  the  Jirjl  Day  of  September, 
in  the  fecond  and  third Years  abovefaid,  at  Great  Dunmow  aforefaid,  by  his  certain  Writing,  (which 
the  fame  William  produces  here  in  Court  fealed  with  the  Seal  of  the  aforefaid  Henry,  the  Date 
whereof  is  the  fame  Day  and  Year,)  granted  his  Reverfion  and  Intereft  of  and  in  the  fame  Mef- 
Tuage and  100  Acres  of  Land  to  the  fame  William,  to  have  to  him  and  his  Heirs  for  ever,  to 
which  faid  Grant  of  the  Reverfion  aforefaid  the  aforefaid  John  at  Great  Dunmow  aforefaid  attor- 
ned himfelf  to  the  aforefaid  William,  whereby  the  fame  William  became  feized  of  the  Reverfion 
of  the  fame  MefTuage  and    ico  Acres  of  Land  in  his  Demefn  as  of  Fee  and  Right.     And  the 
faid  William  being  fo  feized  of  the  Reverfion  of  the  fame  MefTuage  and  100  Acres  of  Land,  for 
that  twenty  Shillings  of  the  Rent  aforefaid  for  half  a   Year  ending  at  the  Feaft  of  St.  Michael 
the  Archangel  in  the  abovefaid  fecond  and  third  Years  of  the  Reign  of  the  Lord  the  King  and 
Lady  the  Queen  now  to  the  fame  William  then  due   were  in  Arrear  and  unpaid,  the  fame  Wil- 
liam the  ninth  Day  of  Oclober  in  the  fecond  and  third  Years  abovefaid  came  to  the  MefTuage  afore- 
faid, and  into  the  fame  entered  one  whole  Hour  next  before  the  fetting  of  the  Sun  the  fame  Day, 
and  remained  there  all  the  fame  Hour,  to  demand   the  aforefaid  twenty  Shillings,  until  the  fett- 
ing of  the  Sun  the  fame   Day,  and  no  one  came  on  behalf  of  the  aforefaid  John,  before  the 
fetting  of  the  Sun    the  fame  Day,  then  there  to  pay  the  aforefaid  twenty  Shillings  to  the  fame 
William  \  by  Reafon  whereof  the  fame  William  the  twelfth  Day  of  Oclober,  in  the  fecond  and  third 
Years  abovefaid,  into  the  fame  MefTuage  and  100  Acres  of  Land  entered,  and  was  thereof  feized 
in  his  Demefn  as  of  Fee,  until   the  aforefaid  John  the  aforefaid  tenth  Day  of  November  in  the  fe- 
cond and  third  Years  abovefaid,  the  Clofes  and  Houfe  of  the  faid  William,  in  the  aforefaid  Mef- 
Tuage and  100  Acres  of  Land  in  the  aforefaid  firft  Plea  fpecified,  broke,  and  his  Grafs  to  the  Va- 
lue, i£c.  there  lately  growing  with  his  Cattle  aforefaid  eat  up,  trod  down,  and  confumed,  againft 
the  Peace  of  the  Lord  the  King  and  Lady  the  Queen  now,  as  he  above  complains  thereof  a- 
gainfl  him  :  and  this  he  is  ready  to  verify,  wherefore  for  that  the  aforefaid  John  above  confeffes 
the  Trefpafs  aforefaid  done  in  the  aforefaid  Tenements  with  the  Appurtenances  in  the  aforefaid 
firft  Plea  of  the  faid  John  fpecified,  the  fame  William   prays  Judgment  and    his  Damages  by 
reafon  of  the  faid  Trefpafs  to  be  adjudged  to  him,  &c.     And  as  to  the  aforefaid  laft  Plea  of 
the  aforefaid  John  to  the  aforefaid  Trefpafs  in  the  aforefaid   100  Acres  of  Meadow  with  the  Ap- 
purtenances above  in  Bar  pleaded,  the  fame  William  fays  that  by  any  thing  before  ailedged  in  the 
fame  Plea  he  ought  not  to  be  precluded  from  having  his  Action  aforefaid  thereof,  becaufe  he  fays 
that  true  it  is  that  before  the  aforefaid  Time  of  the  Trefpafs  aforefaid  done,  the  aforefaid  late 
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Abbot  of  the  faid  late  Monaftery  of  Tiltey  was  feized  of  the  aforefaid  ioo  Acres  of  Meadow 
with  the  Appurtenances  in  his  Demefn  as  of  Fee,  in  Right  of  the  late  Monaftery  aforefaid,  and 
being  fo  feized  thereof,  the  fame  late  Abbot  with  the  Confent  of  the  then  Convent  of  the  fame 
late  Monaftery,  before  the  aforefaid  Time  when,  &c.  viz.  the  aforefaid/x'£  Day  of  November  in 
the  abovefaid  twenty-fourth  Year  of  the  Reign  of  the  aforefaid  late  King  Henry  the  Eighth,  by 
the  aforefaid  Writing  indented  fealed  with  the  common  Seal  of  the  fame  late  Abbot  and  the  then 
Convent,  the  Date  whereof  is  in  the  Chapter-houfe  of  the  fame  late  Abbot  and  the  then  Convent 
at  the  aforefaid  late  Monaftery  of  Tiltey  aforefaid,  the  fame  Day  and  Year,  demifed  the  fame  ioo 
Acres  of  Meadow  with  the  Appurtenances  to  the  aforefaid  John  Grange,  to  have  and  occupy  to 
him  and  his  Affigns  from  the  fame  Jixth  Day  of  November  until  the  aforefaid  End  and  Term 
of  the  aforefaid y?x(7  Years  from  thence  next  following,  and  fully  to  be  compleat;  yielding  there- 
fore yearly  to  the  aforefaid  late  Abbot  and  his  Succeflbrs  forty  Shillings,  to  be  paid  by  equal 
v  Portions  at  the  aforefaid  Feafts  of  the  Annunciation  of  the  blefled  Virgin  Mary,  and  of  St.  Mi- 
chael the  Archangel.  And  the  fame  William  further  fays,  that  the  aforefaid  Demife  by  the  afore- 
faid late  Abbot  in  Form  aforefaid  made  was  upon  the  Condition  following,  viz.  that  if  it  fhould 
happen  the  aforefaid  Rent  be  in  Arrear  and  unpaid  in  part  or  in  all  by  the  Space  of  ten  Days 
after  any  of  the  Feafts  aforefaid  on  which  it  ought  to  be  paid,  as  is  aforefaid,  that  then  it  fhould 
be  lawful  for  the  aforefaid  Abbot  and  his  Succeflbrs  into  the  fame  ioo  Acres  of  Meadow  with 
the  Appurtenances  to  re-enter,  and  the  fame  as  in  his  former  Eftate  to  have  again,  and  the  afore- 
faid John  Grange  and  his  Executors  therefrom  wholly  to  expel  and  remove,  the  aforefaid  Demife 
thereof  notwithstanding,  as  by  the  fame  Writing  more  fully  appears.  By  virtue  of  which  De- 
mife the  fame  John  Grange  was  poffefled  of  the  fame  ioo  Acres  of  Meadow  with  the  Appur- 
tenances, and  being  fo  poffeffed  thereof,  and  the  aforefaid  late  Abbot  being  feized  of  the  Rever- 
fion  of  the  fame  ioo  Acres  of  Meadow  with  the  Appurtenances  in  his  Demefn  as  of  Fee, 
in  Right  of  his  late  Monaftery  aforefaid,  the  fame  late  Abbot  with  the  Affent  of  his  Convent 
aforefaid,  afterwards  and  before  the  aforefaid  Time  when,  &£.  viz.  the  twelfth  Day  of  May  in  the 
'twenty-eighth  Year  of  the  Keign  of  the  laid  late  King  Henry  the  Eighth,  at  Wejiminfier  in  the 
County  of  Middlefex,  by  his  certain  Writing  fealed  with  the  common  Seal  of  the  fame  late  Ab- 
bot and  Convent,  the  Date  whereof  is  the  fame  Day  and  Year,  and  inrolled  in  the  Court  of 
Chancery  of  the  faid  late  King  before  Thomas  Audley,  Knight  of  the  moft  noble  Order  of  the 
Garter,  Lord  Audley  of  Walden,  then  Chancellor  of  England  to  the  fame  late  King,  by  the  Af- 
fent of  his  Convent  aforefaid  gave  and  furrendered  the  fame  ioo  Acres  of  Meadow  with  the  Ap- 
purtenances amongft  other  Things  to  the  aforefaid  late  King  Henry  the  Eighth,  to  have  to  him  his 
Heirs  and  Succeflbrs  for  ever ;  by  which  the  fame  late  King  was  feized  of  the  Reverfion  of  the 
fame  ioo  Acres  of  Meadow  with  the  Appurtenances  in  his  Demefn  as  of  Fee,  in  Right  of  his 
Crown  of  England,  and  being  fo  feized  of  iuch  Eftate  therein  he  died  feized,  after  whofe  Death 
the  Reverfion  of  the  fame  ioo  Acres  of  Meadow  with  the  Appurtenances  defcended  to  the  Lord 
Edward  the  Sixth  late  King  of  England,  as  Son  and  Heir  of  the  fame  late  King  Henry  the  Eighth, 
by  which  the  fame  late  King  Edward  the  Sixth  was  feized  of  the  Reverfion  of  the  fame  ioo  Acres 
of  Meadow  with  the  Appurtenances  in  his  Demefn  as  of  Fee,  in  Right  of  his  Crown  of  England, 
and  being  fo  feized  thereof,  the  fame  late  King  Edward  the  Sixth,  afterwards  and  before  the  a- 
forefaid  Time  when,  13c.  viz.  the  third  Day  of  May  in  the  fecond  Year  of  his  Reign,  by  his 
Letters -patent,  (which  the  fame  William  Hill  here  produces  in  Court,  the  Date  whereof  is  %.t'Weji- 
minfter  the  fame  Day  and  Year,)  gave  the  faid  Reverfion  of  the  faid  ioo  Acres  of  Meadow  with 
the  Appurtenances  to  the  aforefaid  Wi!liam  Hill,  to  have  to  him  and  his  Heirs  for  ever.  By  rea- 
fon  of  which  faid  Letters  patent  the  fame  William  was  feized  of  the  Reverfion  of  the  fame  ioo 
Acres  of  Meadow  with  the  Appurtenances  in  his  Demefn  as  of  Fee,  and  the  faid  William  Hill 
being  feized  in  Form  aforefaid  of  the  Reverfion  of  the  fame  ioo  Acres  of  Meadow  with  the  Ap- 
purtenances, for  that  twenty  Shillings  of  the  faid  Rent  for  half  a  Year  ending  at  the  Feaft  of 
St.  Michael  the  Archangel  in  thtfixth  Year  of  the  Reign  of  the  faid  late  King  Edward  the  Sixth 
to  the  fame  William  then  due  were  in  Arrear  and  unpaid,  the  fame  William  the  ninth  Day  of 
OElober  in  the  fixth  Year  abovefaid  came  to  the  aforefaid  ioo  Acres  of  Meadow  with  the  Appur- 
tenances by  the  Space  of  one  Hour  next  before  the  fetting  of  the  Sun  the  fame  Day,  and  tnere 
remained,  to  demand  the  aforefaid  twenty  Shillings,  until  the  fetting  of  the  Sun  the  fame  Day,  and 
no  one  on  behalf  of  the  aforefaid  John,  before  the  fetting  of  the  Sun  the  fame  Day,  then  there  came 
to  pay  the  aforefaid  twenty  Shillings  to  the  fame  William,  by  Reafon  whereof  the  fame  William, 
the  twelfth  Day  of  Otlober  in  the  fixth  Year  of  the  late  King  Edward  the  Sixth  abovefaid  into 
the  fame  ioo  Acres  of  Meadow  with  the  Appurtenances  re-entered,  and  was  thereof  feized  in 
his  Demefn  as  of  Fee,  until  the  aforefaid  John,  the  aforefaid  tenth  Day  of  November  in  the  fe- 
cond  and  third  Years  abovefaid,  the  Clofe  of  the  faid  William  in  the  aforefaid  ioo  Acres  of  Mea- 
dow with  the  Appurtenances  in  the  aforefaid  fecond  Plea  fpecified  broke,  and  his  Grafs  to  the 
Value,  csV.  there  lately  growing  with  the  Cattle  aforefaid  eat  up,  trod  down,  and  confumed,  aga;nft 
the  Peace  of  the  Lord  the  King  and  Lady  the  Queen  now,  as  he  above  complains  againft  him. 
And  this  he  is  ready  to  verify.  Wherefore  for  that  the  aforefaid  John  above  confeffes  the  Tref- 
pafs  done  in  the  aforefaid  ioo  Acres  of  Meadow  with  the  Appurtenances,  the  fame  William  prays 
Judgment,  and  his  Damages  by  reafon  of  the  faid  Trefpafs  to  be  adjudged  to  him,  &c. 

And  the  aforefaid  John,    as  to  the  aforefaid  firft  Plea  of  the  afcrelaid  William  to  the   aforefaid 
De'jenndant  de-    Trefpafs  in  the  aforefaid  Tenements  with  the  Appurtenances  in  the  fame  Plea  fpecified  above  by 
murstoonePartrep]yjng  pleaded,  fays  that  the  faid  Plea  is  infufficient  in  Law  for  the  faid  William  to   have  or 
Replication.'    Maintain  his  Action  aforefaid  thereof  againft  him,  and  that  he  has  no  Neceflity,  nor  is   by  the 
Law  of  the  Land  bound  to  anfwer  that   Plea  fo  pleaded,  and  this  he  is  ready  to  verify,  where- 
fore for  want  of  a   fufficient  Replication  of  the  aforefaid  William  in  this  behalf,  the  fame  John 
prays  Judgment,  and  that  the  aforefaid  William  may  be  precluded  from  having  his  Action  afore- 
faid 
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faid  thereof  againft  him.  And  as  to  the  aforefaid  fecond  Plea  of  the  aforefaid  William  to  the  Tref-  °ffers  Ifl"ue  ts> 
pafs  aforefaid  done  in  the  aforefaid  ioo  Acres  of  Meadow  with  the  Appurtenances  in  the  fame 
Flea  fpecified  above  by  replying  pleaded,  the  fame  John  fays  that  the  atorefaid ninth  Day  of  Oclo- 
ber in  the  fixth  Year  abovefaid  he  came  upon  the  aforefaid  ioo  Acres  of  Meadow  with  the  .Ap- 
purtenances by  the  Space  of  one  Hour  next  before  the  fetting  of  the  Sun  the  fame  Day,  and 
there  remained  all  the  fame  Hour,  ready  to  offer  the  faid  Rent,  and  no  one  on  behalf  of  the  afore- 
faid Wdliam  during  that  Space  of  Time  came  there  to  receive  the  faid  Rent  of  the  fame  John, 
and  of  this  he  puts  himfelf  upon  the  Country. 

And  the  aforefaid  William,  as  to  the  aforefaid   firft  Plea  of  the  faid  John  above  by  replying  SurreJoinder- 
pleaded  to  the  aforefaid  Trefpafs  in  the  aforefaid  Tenements  with  the  Appurtenances  in  the  fame ^ jjonth" 
Plea  fpecified  fays,  for  that  he  has  above  pleaded  a  fufEcient  Replication  to  the  Bar  of  the  afore- firft  Part  of  his 
faid  John,  and  is  ready  to  verify  the  Matter  contained  in  the  fame  Replication,  which  faid  Mat- RePUcatlon* 
ter  the  aforefaid  John  does  not  deny,  nor  thereunto  in  any  wife  anfwer,  but  wholly  refufes  to  ad- 
mit that  Averment,  as  before  prays  Judgment  and  his  Damages  by  reafon  of  the  faid  Trefpafs 
done  in  the  fame  Tenements  with  the  Appurtenances  in  the  fame  Plea  fpecified  to  be  adjudged 
to  him,  cxrV.     And  as  to  the  aforefaid  fecond  Plea  of  the  aforefaid  John  above  by  rejoining  pleaded  Demurs  to  the 
to  the  aforefaid  Trefpafs  in  the  aforefaid  ioo  Acres  of  Meadow  with  the  Appurtenances,  the  fame  .D.et^ndaM's  Re- 
William  fays,  that  the  faid  Plea  in  Manner   and  Form  aforefaid  by  rejoining  pleaded  is    infuffici- 
ent  in  Law  to  preclude  the  faid  William  from  having  his  Action  aforefaid  thereof  againft  the  afore- 
faid John,  and  that  he  has  no  NecefTity,  nor  is  by  the  Law  of  the  Land  bound  to  anfwer  the 
Lid  Plea  in  Manner  and  Form  aforefaid  pleaded,  and  this  he   is  ready  to  verify,  wherefore  for 
Want  of  a  fufficient  Rejoinder  of  the  aforefaid  John  in  that  behalf,  the  fame  William  as   before 
prays  judgment,  and  his  Damages  by  reafon  of  the  Trefpafs  in  the  fame  ioo  Acres  of  Meadow 
with  the  Appurtenances  to  be  adjudged  to  him,  &c. 

And  the  aforefaid  John,  for  that  he  has  above  pleaded  a  fufficient  Rejoinder  in  Bar  to  the  Re-?eD"maunr^)oins 
plication  of  the  aforefaid  William  to  the  Trefpafs  aforefaid  done  in  the  aforefaid  ioo  Acres  of 
Meadow  with  the  Appurtenances,  and  is  ready  to  verify  the  Matter  contained  in  the  fame  Rejoin- 
der, which  faid  Matter  the  aforefaid  William  does  not  deny,  nor  thereunto  in  any  wife  anfwer, 
but  wholly  refufes  to  admit  the  faid  Averment,  as  before  prays  Judgment,  and  that  the  afore- 
faid William  may  be  precluded  from  having  his  Action  aforefaid  thereof  againft  him,  &c.  And 
becaufe  the  Juftices  here  will  advife  of  and  upon  the  Premiffes  before  they  give  Judgment  there- 
on, Day  is  given  to  the  Parties  aforefaid  here  until  from  the  Day  of  Eajler  in  fifteen  Days,  to 
hear  their  Judgment  thereon,  becaufe  the  Juftices  here  thereof  not  yet,  &c. 

It  appears  by  the  Record  before   recited,  that  William  Hill  has  fued  an  Action  of  Trefpafs  a-The  case. 
gainft  John  Grange  for  breaking  of  his    Clofes   and  Houfe,  and  fpoiling  his  Grafs  at  Great  C#«- J^^Xr.  °of 
mow  in  the  County  of  EJfex,  the  ioth  Day  of  November  in  the  2d  and  3d  Years  of  the  Reign  of=v«y  common 
the  faid  King  and  Queen.     Grange  fays,  that  the  Clofes,  Houfe,  and  Place  where,  cjrY.  were  OfliJJ^SSP 
Meffuage  and  r 00  Acres  of  Land  to  the  fame  Houfe  appertaining  from  Time  beyond  the  Me- b,oken  by  the 
mory  of  Man,  and  100  Acres  of  Meadow  with   the  Appurtenances  in  Great  Dunmow  aforefaid. u^st^t or 
And  as  to  the  Trefpafs  in  the  Meffuage  and  Land,  he  pleads  in  Bar,  that  long  before  the  Tref-  J»i  H-s-  caMu 
pafs  fuppofed  one  Henry  Pate  was  thereof  feized  in  his  Demefn  as  of  Fee,  and   being  fo  feized.  Patentee™  of  \e 
the  6th  Day  of  Augujl  in  the  2d  &  3d  Years  of  the  Reign  of  the  King  and  Queen  that  now  are,Reverfl0n  of  K- 
by  an  Indenture  bearing  the  fame  Date,  leafed  the  faid  Meffuage  with  all  the  Lands  to  the  fameaii^the/Hehs 
Meffuage  appertaining,  to  the  faid  John  Grange,  to  have  and  to  hold  from  the  fame   6th  Day  of.0/  Kins  H\  8- 
Auguji  until  the  End  and  Term  of  20  Years  thence  next  enfuing,  yielding  for  the  fame  annually exprefs  Word*, 
to  the  faid  Henry  Pate  and  his  Heirs  40s.  to  be  paid  by  equal  Portions  at  two  Terms  of  the  Year, yof  b£ the  Letter 
viz.  at  the  Feafts  of  the  Annunciation  of  our  Lady,  and  of  St.  Michael  the  Archangel;  by  Forces,  c.  Dy.i3o." 
of  which  Leafe  he  entered  into  the  faid  Meffuage  and  100  Acres  of  Land,  and  fo  as  to  this  Part?1,6,?'  Bro-En- 
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juftifies  the  Trefpafs,  &c.  and  gives  Colour  to  the  Plaintiff,  &c.  And  as  to  the  Trefpafs  in  139.  b.  n.  c.  § 
the  faid  100  Acres  of  Meadow,  he  pleads  in  Bar  thereof  a  Leafe  for  60  Years  made  to  him  the1f3(>  Co  Li 
6th  Day  of  November  in  the  24th  Year  of  the  Reign  of  King  Henry  8.  by  Deed  indented  by*";-  *•  Ante 34, 
the  Abbot  of  Tiltey  in  the  County  of  EJfex  with  the  Affent  of  the  Convent,  yielding  for  the  fame^  '" 
yearly  to  the  faid  Abbot  and  his  Succeffors  405.  to  be  paid  by  equal  Portions  at  the  Feafts  of  the 
Annunciation  of  our  Lady,  and  of  St.  Michael  the  Archangel,  by  Force  of  which  he  juftifies,  and 
gives  Colour  to  the  Plaintiff.  The  Plaintiff  by  his  Replication  as  to  the  Meffuage  and  the  100 
Acres  of  Land,  confemng  that  Pate  was  thereof  feized,  and  leafed  ut  fupra,  yielding  ut  fupra,  fur- 
ther fays,  that  the  Leafe  was  made  upon  Condition  that  if  and  whenfoever  the  faid  Rent  was  in 
Arrear  in  part  or  in  all  after  either  of  the  faid  Feafts  at  which  it  ought  to  be  paid  by  the  Space 
of  ten  Days  during  the  faid  Term,  that  then  and  fo  often  it  fhould  be  lawful  for  the  faid  Henry 
Pate  and  his  Heirs  into  the  faid  Tenements  to  re-enter,  and  them  to  have  again  as  in  his  former 
Eftate,  by  Force  of  which  the  Defendant  entered  •,  and  he  fhews  that  after  this,  viz.  theory?  Day 
of  September  next  following  the  Leafe,  the  faid  Pate  by  Deed  granted  to  the  Plaintiff  his  Rever- 
fion  and  Intereft  of  and  in  the  faid  Meffuage  and  100  Acres  of  Land,  to  which  the  Defendant 
attorned.  And  fays  further,  that  becaufe  20s.  of  the  faid  Rent  for  half  a  Year  ending  at  the  Feaft 
of  St.  Michael  the  Archangel  in  the  2d  &  3d  Years  of  the  Reign  of  the  faid  King  and  Queen  due 
to  the  faid  Plaintiff  were  in  Arrear  and  unpaid,  the  fame  Plaintiff  the  9th  Day  of  Oclober  in  the 
faid  2d  &  3d  Years  came  to  the  faid  Meffuage,  and  entered  into  the  fame  one  whole  Hour  next 
before  the  fettii  g  of  the  Sun  the  fame  Day,  and  there  remained  all  that  Flour  demanding  the 
fame  20  s.  until  the  fetting  of  the  Sun  the  fame  Day,  and  none  on  behalf  of  the  faid  John  Grange, 
before  the  fetting  of  the  Sun  the  fame  Day,  then  there  came  to  pay  the  faid  20  s.  to  him  the  faid 
William  Hill,  wherefore  the  faid  Plaintiff  the  12th  Day  of  the  fame  Oclober  entered  into  the  faid 

Meffu- 
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Mefluage  and  Land,  and  was  thereof  feized  in  his  Demefn  as  of  Fee  until  the  Defendant  did  the 
Trefpafs.  And  as  to  the  laft  Plea  in  Bar,  the  Plaintiff  confeffing  the  Leafe  of  the  Meadow  made 
to  the  Defendant  ut  fupra,  further  fays  by  Replication,  that  the  Leafe  was  upon  Condition  that 
if  the  Rent  was  in  Arrear  in  part  or  in  all  by  the  Space  of  ten  Days  after  either  of  the  faid  Feafts 
on  which  (as  is  faid  before)  it  ought  to  be  paid,  that  then  it  fhould  be  lawful  for  the  faid  Ab- 
bot and  his  Succeffors  into  the  faid  ioo  Acres  of  Meadow  to  re-enter,  &c.  And  he  (hews  fur- 
ther, that  by  force  of  the  Leafe  Grange  entered,  and  that  in  the  28th  Year  of  the  Reign  of  King 
Henry  8.  the  faid  Abbot  with  the  Affent  of  the  Convent  by  Deed  enrolled  furrendered  the  faid 
100  Acres  of  Meadow  to  the  faid  King  Henry  8.  in  Fee,  and  that  the  Reverfion  thereof  defcended 
from  him  to  King  Edward  6.  who  in  the  2d  Year  of  his  Reign  granted  the  Reverfion  of  the 
faid  100  Acres  of  Meadow  to  the  Plaintiff  and  his  Heirs;  and  he  fhews  that  becaufe  20 s.  of  the 
faid  Rent  for  half  a  Year  ending  at  the  Feaft  of  St.  Michael  the  Archangel  in  the  6th.  Year  of 
the  Reign  of  the  faid  King  Edward  6.  being  due  to  the  Plaintiff  were  in  Arrear  and  unpaid, 
he  came  to  the  Meadow  the  9th  Day  of  Oclober  in  the  faid  6th  Year,  and  demanded  the  fame 
in  Manner  and  Form  as  before  is  pleaded  for  the  other  Rent,  and  none  came  on  behalf  of  the 
faid  Grange  to  pay  it,  &c.  for  which  Reafon  on  the  12th  Day  of  October  in  the  faid  6th  Year 
he  entered  into  the  faid  100  Acres  of  Meadow,  and  was  thereof  feized  until  the  Defendant  did 
the  Trefpafs,  csV.  And  the  Defendant  by  his  Rejoinder  as  to  the  firft  of  the  Pleas  demurs  in 
Law,  and  as  to  the  fecond  Plea  he  fays,  that  the  faid  9th  Day  of  October  in  the  faid  6th  Year  he 
came  upon  the  faid  100  Acres  of  Meadow  by  the  Space  of  one  Hour  next  before  the  fetting  of 
the  Sun  the  fame  Day,  and  tarried  there  all  the  fame  Hour  ready  to  offr  the  faid  Rent,  and 
none  came  on  behalf  of  the  Plaintiff  during  the  fame  Space  of  Time  to  receive  the  faid  Rent  of 
him  the  faid  John  Grange.  And  upon  this  Flea  the  Plaintiff  by  his  Surrejoinder  has  demurred  in 
Law. 

And  upon  thefe  Demurrers  Prideaux,  Bendloe,  Catline,  and  Brown  Serjeants  argued  on  the  Part 
polntt  of  the  Defendant.  And  Walpole,  Raftal,  and  Morgan  argued  on  the  Part  of  the  Plaintiff. 
Whtther  Und  And  upon  thefe  two  Demurrers  five  Points  were  moved  and  debated  as  well  at  the  Bench  as  at 
£nanttoaa  Mef- trie  Bar.  The  firft  was  if  Land  might  be  appurtenant  to  a  Mefluage,  or  not.  For  the  Defen- 
ce, dant  as  to  the  Land  has  pleaded  in  Bar  a  Leafe  of  the  Mefluage  with  all  the  Lands  appertaining 
•'"t'^h.Ti!  to  trie  fame  Mefluage,  intending  thereby  that  Land  may  be  appurtenant  to  a  Mefluage,  and 
PerKebu.  that  fo  it  fhall  pafs  to  him.  And  if  the  Law  be  fo  that  Land  may  not  be  appurtenant  to  a 
tha^aLeetma" Mefluage,  then,  it  was  faid,  his  Plea  in  Bar  was  not  fufficient  to  convey  the  Land  by  the  Leafe 
be  appendant  to  £0  him.  And  hereupon  it  was  debated  whether  or  no  Land  might  be  appurtenant  to  a  Mefluage. 
^H^d'aPp*;  And  by  thofe  who  argued  for  the  Plaintiff  it  was  faid  that  it  might  not ;  for  a  Mefluage  and  Land 
jJwfc.Moor  426.  are  two  diftinct  and  feverai  Things,  and  of  diftincf  and  feveral  Natures,  for  a  Mefluage  is  a  Place 
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ted.5March75-  t0  dwell  in,  and  Land  is  a  Place  to  plow  and  fow,  and  therefore  they  ferve  to  feveral  Purpofes, 
$\.ix$.Per  jones.  and  are  in  feveral  Degrees,  in  which  Cafe  the  one  may  not  be  appurtenant  to  the  other,  no  more 
•]•  than  one  Liberty  may  be  appurtenant  to  another  Liberty  of  another  Nature.     a  For  a  Warren 

(b)?"  ra  o  .  canno(.  ^  appurtenant  to  a  Leet,  b  nor  a  Leet  to  a  Hundred,  and  the  like,  becaufe  they  are  of 
<1-R0i.Abr.a30 feveral  Natures,  c  nor  can  one  Office  be  appurtenant  to  another,  dnor  one  Land  to  another.  c  But 
e  viii  1'br  tit.  Things  which  are  of  a  compound  Nature  may  have  divers  Things  appurtenant  to  them,  or  Parcel 
Appendant,  b.  of  them.  '  As  a  Manor  is  compounded  of  feveral  Things,  and  may  contain  Land,  Meadow, 
pi.  38.  Pafture,  Wood,  and  Rent,  and  divers  other  Things,  all  of  which  are  contained  in  the  grofsName. 

i9.  a."  Per  i&Mr.  And  fo  a  Knight's-Fee  contains  divers  Things,  and  Land  and  Meadow  may  be  Parcel  of  it. 
Dy"  2Cp'ftb*  g  And  f°  a  Foreft  may  be  Parcel  of  an  Honour,  h  and  a  Monaftery  contains  the  Houfe  and  the 
p_.  14,  o  .170.  j^ancjs  an(j  Pofieffions  thereof.  ''  In  like  Manner  a  Caftle  contains  Land,  for  in  the  Caflle  of  Do- 
t  2.  Roi.  Abr.  w,  and  in  fome  other  Caflles  there  are  four  or  five  Acres  of  Land,  and  Land  may  be  Parcel 
73.  pi.  2.  of  the  Caftle.  And  a  Town  may  contain  Land  and  Pafture,  for  the  Houfes  may  be  decayed, 
h  Poft  l'°'  f  }  and  Land  or  Pafture  be  where  the  Houfes  flood  •,  and  other  like  compound  Words  may  contain 
pUo.p«-5rL»!  Land,  Meadow,  Pafture,  and  divers  other  fimple  Things.  And  fo  may  general  Words,  k  as  an 
Bro._Comprife  Oxgang  of  Land,  '  or  a  Yard  Land,  or  a  Bovate  of  Land  may  contain  in  them  Land,  Meadow, 
reddatavTheoi.  Pafture,  Wood,  and  divers  other  fimple  Things.  But  a  Meflliage  is  not  a  compound  Word, 
Dig.iib.8.caP.2.  nor  a  generai  Word,  but  it  is  a  fimple  Word  confiding  of  a  fpecial  Thing,  and  containing  no- 
a.  thing  but  one  Particular,  and   therefore  it  cannot  have  Land  Parcel  of  or  appurtenant  to  it, 

fc  Co.Litt.  5.  a.  "i  And  therefore  in  27.  H.  6.  where  one  pleaded  a  Deed  of  Feoffment  of  a  Meffuage,  and  faid 
'  Theoi.  Dig.  tnat  an  Acre  of  Land  pafled  as  Parcel  thereof,  this  was  not  received,  becaufe  (as  it  is  there  held) 
^  .8.  cap.  14..  Lan(j  cannot  be  Parcel  of  or  appurtenant  to  a  Mefluage.  And,  Sir,  no  more  (hall  pafs  by  the  Grant 
n»M.  97.  h  6.  of  a  Mefluage  than  fhall  be  recovered  by  Demand  of  a  Mefluage.  And  in  a  Precipe  quod  reddat 
*•  p'>  **• Fi,z-  nothing  fhall  be  recovered  by  the  Demand  of  a  Meffuage  but  the  Meffuage  itfelf,  and  no  Land 
Bro.s4.GrantsV.  fhall  be  recovered  by  iuch  Demand  ;  and  therefore  it  was  faid  that  Land  which  is  a  diftincf  Thing 
Theoi.Dig.nb.8.  from  a  Meffuage  cannot  be  appurtenant  to  a  Meffuage,  and  confequently  might  not  pafs  by  the 

Leafe,  ut  fupra.  And  feveral  other  Things  were  faid  to  enforce  this  Point. 
Defendant  the  °n  the  other  hand  Jt  was  argued  at  the  Bar  for  the  Defendant,  and  admitted  n  that  by  a  Feoff- 
ment or  Grant  of  a  Meffuage  with  the  Appurtenances  Land  might  not  pafs,  for  no  more  fhall 
Fe'ritr^ntl  Br°"  Pa^s  thereby  than  the  Edifices  adjoining  or  appertaining  to  the  Houfe,  and  all  other  Things  that 
3i.  h.  s.Bro*  are  incident  or  belonging  to  it;  but  Land  is  another  Sort  of  a  Thing  which  cannot  pafs  by  fuch 
ceteSi5i^-N  Words,  for  it  cannot  be  intended  to  appertain  to  a  Mefluage.  But  in  the  Cafe  here  the  Defen- 
2.' Co.  3i.a.L;tt.  dant  in  his  Bar  has  averred  °  that  the  100  Acres  of  Land  have  from  Time  beyond  the  Memory  of  Man 

R.  6.  Cro.C.57. 

Square    if  the 

Law  has  determined  in   what  particular  Space  of  Time  Land  which  has  been  ufually  occupied  with  a  Houfe  may  obtain  the  Reputation  of  being  appurtenant  to 

it,    fo  as  to  pafs  by  that  Name  in  a  Grant  of  the  Houfe  :  Or  does  not  the  Reputation  of  Appurtenancy  rather  arife  from  the  Circumftances  of  the  Cafe.     See  Godb, 

>3t.  x.  Rol.  R.  347.  Palm.  376.  Cro,  E.  16.  Cro.  C,  169.  •  S.  P,  31.  H.  8.  Bro.  Leafej  55. 
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been  appurtenant  to  the  faid  Meffuage,  and  has  pleaded  that  the  Leafe  was  made  to  him  of  the  Mef-  *  s.  p.2,.  h.s. 
iuaae,  and  of  all  the  *  Lands  appertaining  to4the  fame  MefTuage,  by  which  Averment  and  Demife  the  Bro.  Feoffments 
Land'may  well  pafs  by  the  Leafe,  for  the  Averment  fhews  to  the  Court  the  perpetual  Continuance  of  $£&££ 
the  Land  to  the  MefTuage,  and  if  it  has  been  always  ufed  and  continued  with  the  MefTuage,  it  may  i-itcR.  6. 
well  pafs  by  the  faid  Words  with  the  MefTuage.     For  a  Manor  and  the  Things  that  appertain 
to  it  is  conftituted  by  Continuance  of  Time,  for  when  the  Inhabitants  in  a  certain  MefTuage  have 
always   occupied  fuch  particular  Land,  Meadow,  and  Pafture,  and  have    had  fuch  Rents  and 
Services  paid  to  them,  and   have  prefented   to  the  Advowfon  of  a  Church,  and  fuch  particular 
Men  have  always  done  Service  to  the  Inhabitants  of  fuch  MefTuage,  and  have  always  demeaned 
themfelves  as  their  Villains,  this  Continuance  is  what  conftitutes   it  a  Manor,  and  makes  the  Ad- 
vowfon to  be  appurtenant,  and  the  Villains  to   be  regardant  to  the  fame.     aAnd  fo  it  is  held  inf^JjJg* 
i .  H.  7.  that  Land  may  be  appurtenant  to  an  Office  of  Forefterfhip,  and  it  is  there  held  by  all  the  i3.  p.  12.  h.  7, 
Juftices  that  Land  may  appertain  to  an  Office,  as  to  the  Office  of  Warden  of  the  Fleet,  and  the  Ir^^ 
like    and  the  Reafon  is,  becaufe  they  who  have  had  the  Office  have  always  had  the  Land,  fo  that  b.  pi.  8. 
Continuance  is  the  Caufe  thereof.     And  the  Mafter  of  the  Rolls  has  a  Houfe  appertaining  to  his  J^^J&jfc 
Office.     And  feveral  Farms  are  appurtenant  to  the  Office  of  Warden  of  the  Caftle  of  Colchefter,  iv  Jenk.  i7o. 
by  Reafon  of  Ufage  and  Continuance.     b  And  fo  one  Office  may  be  appurtenant  to  another,  as|1;-33B1uIt-^h 
here  in  this  Court  the  Cuftos  Brevium  gives  one  of  the  Offices  of  the  Prothonotaries,  c  and  fo  them«ft  beanoffice 
Judges,  in  refpcdc  of  their  Offices,  have  the  Difpofal  of  certain  Offices  by   virtue  of  Ufe  and  Luoffor  Life 
Continuance.  And  if  Ufage  and  Continuance  can  make  one  Office  of  one  Degree  to  be  appurtenant  °n'y-  Dy.  7r. 
to  another  Office  of  another  Degree,  and  if  it  can  make  Land  of  one  Condition  to  be  appurtenant^'43'    *V1S34' 
to  an  Office  which  is  cf  another  Condition,  as  well  may  it  make  Land  which  is   of  one  Degree  „  r_  Rol  Abr_ 
to  be  appurtenant  to  a  MefTuage  which  is  of  another  Degree.     But  perhaps  it  may  be  faid  that  in  z3o.  b.  pi.  9. 
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the  Cafes  alledsed  the  Office  is  greater  than  the  Land,  or  the  one  Office  is  more  worthy  than  r,he  £ 
other,  and  as  fuch  the  leffer  may  be  appurtenant  to  the  greater  •,  Sir,  fo  it  is  in  our  Cafe,  d  for 
the  MefTuage  is  more  worthy  than  the  Land,  for  in  the  Writs  in  the  Regifter  it  is  demanded- before  0cf^;eg°Jrce 
Land,  e  and  every  Thing  is  placed  in  Writs  by  the  Rule  of  the  Regifter  according  to  it's  Dig- "in  the  Gift  of 
nity,  'for  which  Reafon  a  MefTuage  is  placed  before  Land,  and   Land  r  before  Meadow,  and  SScISn 
Meadow  before  Pafture,  et  fie  dejimilibus.     And  every  Thing  is  ranked  and  diftinguifhed  in  Dig-  Bench,  Dy.175. 
nity  according  to  its  neceffary  Ufe  in  Life,  for  to  have  a  Houfe  for  a  Man  to  dwell  in,  and  to  \£feL  CrogiV' 
defend   his  Body  againft  the  Coldnefs  and  Inclemency  of  the  Air  is  more  neceffary  than  to  have  d 
Land  to  plow  for  Bread  •,  and  to  have  Land  for  Bread  is  again  more  neceffary  than  to  have  Mea-  ]ib.  g"cap.  * 
dow  for  Hay  for  Cattle  ;  and  to  have  Meadow  for  Hay  which  will  ferve  the  whole  Year  is  more  §*•  ?•  Co.3i.  b. 
neceffary  than  Pafture,  'et  fie  de  Jimilibus;  wherefore  aJMeffuage  is   more  worthy    than    Land.  vi'n.  Abr.^ft". 
z  And  if  a  Man  makes  a  Leafe  of  a  Meffuage  and  of  Land  together,  rendring  Rent,  and  for  De-  Demand  D.ri.2, 
fault  of  Payment  a  Re-entry,  he  ought  to  demand  the  Rent  at  the  Meffuage,  and  not  upon  the 
Land    becaufe  the  Meffuage  is  more  worthy.     And  if  the  Meffuage  is  more  worthy  than  the  e  RegM.  If  t,. 
Land'   then  is  it  confonant  fo  Reafon  that  the  Land  being  the  lefs  may  appertain  to  the  Meffuage  !&*£  ji'b. 
beino-'  greater,  and  the  lefs  worthy  may  be  appendant  to  the  more  worthy.     h  And  in   3.  Ed.  3.  *«p-  *o."f  u 
in  the  Fire  of  Northampton  in  Affize  of  Mort-danceftor,  the  Tenant  pleaded  in  Bar  a  Releafe  as  to  "'ru£h5.s£ 
three  Acres  of  Land,  and  three  Rods  of  Meadow,  and  the  Deed  was  read,  which  was,  three  ^'J*. 24- 
Acres  of  Land  cum  fminentiis,  and  the  Demandant  prayed  Judgment  and  Seizin  of  the  Meadow,  PemandD.pL'j. 
becaufe  the  Tenant  had  confeffed  his  Action  by  his  Anfwer,  for  that  the  Deed  was  no  Bar  as  to 
the  Meadow,  and  it  was  there  awarded  that  he  fhould  anfwer  over,  becaufe  Meadow  may  be  ap- {  4-  c0. 39.a. 
purtenant  to  Land.     And  if  Meadow  may  be  appurtenant  to  Land,  a  fortiori  Land  may  be  ap- 
purtenant to  a  Meffuage,  for  as  Land  is  more  worthy  than  Meadow,,  fo  is  a  Meffuage  more  wor-  e/9.  Aft.pi.  <, 
thy  than  Land.     '  And  in  5.  H.  7.  in  Trefpafs  a  Recovery  was  pleaded  of  a  Caftle,  whereof  an  £$;££$?• 
Acre    Part  of  the  Land  where  the  Trefpafs  was  fuppofed  to  be  done,  was  parcel,  and  Exception  §  838.  co.lim. 
was  taken  to  it,  for  that  Land  cannot  be  parcel  o\  a  Caftle,  et  non  allocatur,  and  it  is  there  faid  *°_I-b#b- 2-  Co- 
that  if  Land   which  is  held  by  Caftle-guard  efcheats,  it  fhali  be  parcel  of  the  Caftle.     And  as 
Land  may  be  parcel  of  a  Caftle,  which  is  but  a  ftronger  Kind  of  a  Houfe,  fo  may  it  be  parcel  of  hFitz.Bar.298. 
or  appurtenant  to  a  Meffuage.     And,  Sir,  it  is  the  common  Courfe  throughout  the  Realm,  when  U^JJ* 
a  Man  has  a  Mind  to  make  a  Leafe  of  a  Meffuage  and  of  all  the  Land  ufed  with  it  or  lying  to  it,  Bri'ef  783.  Bro. 
to  make  it  by  the  Name  of  the  Meffuage  and  of  all  the  Lands  appertaining  to  the  fame,  and  jf^S^J^^- 
in  fuch  Cafes  it  has  always  been  the  Intent  of  the  Parties  in  every  Country  that  the  Land  ufed  8.caP.2i.  \\. 
with  a  Meffuage  (hall  pafs  by  a  Contract  made  in  fuch  Words,  k  it  is  the  Office  of  the  Judges  to 
know  the  common  Language  of  the  People,  and  their  common  Method  of  fpeaking,  and  to  ad-  ;m.  5.  h.  7. 9. 
judge  upon  them  according  to  the  common  Courfe  and  Undemanding  of  the  Country^    !  For  he  P^J^S 
that*  takes  a  Leafe  for  Years  of  a  Farm  in  the  North  calls  it  Tackt  and  in  Lancajhire  it  is  called  prifei$.  PrseciP« 
Fermholt,  and  in  Effex,  Wyke,  and  if  he  takes  it  by  the  faid  Words  ufed  in  fuch  particular  Coun-  quodred<ut23. 
try,  it  would  be  unrealbnable  that  he  fhould  lofe  his  Farm  becaufe  he  has  not  made  Ufe  of  a  Lan-  k  PaIm<  IC2# 
oua»e  which  is  not  ufed  in  his  own  Country,  but  the  Judge  ought  to  enquire  and  know  the  Senfe 
of  Words,  and  adjudge  upon  the  fame  according  to  common  Ufage,  for  elfe  he  would  create  1  Co.  Liu.  5.  a. 
wreat  Confufion  and  Difturhance  in  the  Public-weal.     So  here  forafmuch  as  it  is  in  a  Manner  a 
univerfal  Order  and  Form  to  make  Leafes  by  fuch  Words,  and  the  Intent  of  the  Leffor  and  Leffee 
is  to  have  all  the  Lands  pafs  which  were  ufed  to  be  occupied  with  the  Meffuage,  and  to  that  Pur- 
pofe  they  ufed  the  Words,  and  fo  are  they  vulgarly  ufed  by  the  common  People  of  every  Country, 
for  this  Reafon  the  Judges  ought  to  adjudge  accordingly,  and  that  the  Lands  (hall  pafs  by  the 
Leafe.     And  Brown  faid,  if  any  one  will  fay  that  Land  cannot  be  appurtenant  to  a  Meffuage,  and 
that  the  Word  (appurtenant)  in  our  Cafe  cannot  have  any  Senfe  in  the  Law,  from  thence  it  fol- 
lows that  for  the  Repugnancy  it  is  utterly  void,  and  then  it  is  all  one  as  if  thefe  Words  (to  the 
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fame  MeJJuage  appertaining)  had  been  left  out,  in  which  Cafe  the  Sentence  is  thus,  viz.   that  Pate 
had  demifed  to  Strange  the  faid  Meffuage  with  all  the  Lands,  and  then  the  Leffee  fhall  have  all 
the  Lands  of  the  Leffor  in  any  Place  within  the  Realm,  and  the  Bar  fhall  be  good  to  convey  the 
Lands  to  the  Leffee,  for  there  is  a  Difference  where  a  Man  limits  a  Thing  which  is  void  and  does 
»s.  p.  Godb.     not  appear,  and  where  he  limits  a  Thing  which  is  void  and  does  appear.     a  As  if  a  Man  makes  a 
W&.P^"r^).'  Leafe  to  one  of  all  his  Lands  in  Dale  which  he  has  by  Defcent  on  the  Part  of  his  Mother,  and 
he  has  no  Lands  in  Dale  by  Defcent  on  the  Part  of  his  Mother,  if  the  Leffor  has  other  Lands  in 
i>s.  p.  Godb. v  Dale  the  Leffee  fhall  not  have  them.     b  But  if  he  had  leafed  to  him  all  his  Lands  in  Dak  which 
l^t'a/j.    a'~  -he  nas  W  Defcent  from  his  Son,  there  the  Leffee  fhall  have  all  his  Lands  in  Dale  by  vvhatfoever 
Title  he  has  them,  becaufe  there  it  appears  that  he  could  not  have  Lands  by  Defcent  from  his 
Son  by  the  Courfe  of  Law,  but  in  the  other  Cafe  it  might  be  that  he  had  Lands  by  Defcent  on 
the  Part  of  his  Mother,  in  which  Cafe  he  was  deceived  in  Fact,  whereas  in  the  other  he  was  de- 
ceived in  Law.     And  fo  in  our  Cafe  if  Land  cannot  be  appurtenant  to  a  Meffuage  the  Party  is 
deceived  in   the  Law,  and  the  Words  {appertaining  to   the  MeJJuage)   are  void,  from  whence  ic 
follows  that  the  Land  fhall  pafs,  and  fo  the  Bar  is  good.    And  many  other  Cafes  were  mentioned  ac 
the  Bar  on  this  Head. 
Curia.     s  And  afterwards  all  the  four  Juftices argued,  all  whofe  Arguments  I  heard  except  the  Beginning 

of  Stamford's  Argument,  and  what  1  here  affirm  touching  the  Beginning  thereof,  I  report  upon 
pe/cunam%Ante  the  credible  Information  of  others.  And  they  all  argued  to  the  fame  Intent,  and  agreed  unani- 
85  (mJand  see  moufly  c  that  Land  could  not  be  appurtenant  to  a  Meffuage  in  the  true  Senfe  of  the  Word  apper- 
cited.00  e  taining.  d  For  a  Meffuage  confifts  of  two  Things,  viz.  the  Land  and  the  Edifice,  and  before  it 
was  built  upon  it  was  but  Land,  e  and  then  Land  cannot  be  appurtenant  to  Land.  For  a  Thing 
**•  Ro!>R-  of  one  Subftance  cannot  be  appurtenant  to  a  Thing  of  the  fame  Subftance,  and  when  it  is  buile 
upon  then  it  is  a  Meffuage,  and  confiils  in  a  great  Meafure  of  the  fame  Subftance  that  it  did  be- 

*  s.  p.  1.  Rol.  fore.     But  the  Name  is  changed  entirely,  fo  that  if  the  Building  afterwards  falls  to  Decay,  yet  ic 
r.  230.P.10.  j^ajj  nQt  naVe  ^e  j^ame  Qf  X.and,  altho'  there  be  nothing  in  Subftance  left  but  the  Land,  but  it 

f  M.  2i.  Ed.  4.  ffiall  be  called  a  Toft,  which   is   a  Name  fuperior  to  Land,  and  inferior  to  Meffuage,  and  this 
52.pl.  15.  per    Name  it  fhall  have  in  refpect   of  the  Dignity  which  it  once  bore.     But  the   chief  Subftance  of  a 
judjfmliit  83!     Meffuage  is  the  Soil,  a!tho'  the  Superftruclure  and  the  Soil  are  one  entire  Thing  ;  and  then   no- 
thing can  be  appurtenant  to  another  but  where  it  is  of  another  Nature  and  Subftance.     gAnd 
fo.  53. 356.36s!  therefore  it  was  faid  there  is  hareditas  corporata  and  hareditas  incorporate.     Hcereditas  corporata  is 
Tle<T ''ca3TP'  ^uc^  as  Meffuage,  Land,  Meadow,  Pafture,  Rents,  and  the  like,  which  have  Subftance  in  them, 
§  V  Button  fo.'  and  may  continue  always.     But  bar  edit  as  incorporate  is  fuch  as  Advowfons,  Villains,  Ways,  Com- 
et 1'itt01'  a!     mons>  Courts,  Pifcaries,  and  the  like,  whjch  are  or   may  be  appendant  or  appurtenant  to  Inheri- 
tances corporate  ;  and  fuch  Things  are  and  may  be  termed  Appurtenances.     And  Brafton  calls  the 
Things  which  are  Inheritances  corporate  Things  corporeal ;  and  after  he  has  treated  of  corporeal 
Things  he  has  a  Chapter  concerning  Appurtenances,  wherein  he  treats  of  fuch  Things  corporeal, 

*  vin. Abr.  tit.  ut  fupra,  which  are  belonging,  appendant,  or  appurtenant  to  Things  incorporeal.     bButagrofs 
Parols  •Lpk3'  Name  may  contain  divers  Things  corporeal,  as  a1  Manor,  k  Monaftery,  Rectory,  Caftle,  Honour, 

and  the  like,  are  Things  compound,  and  may  contain  all  together  Meffuages,  Lands,  Meadows, 
i  Ante  1 68(f).  Wood,  and  fuch  like,  and  a  Thing  corporeal  may  be  parcel  of  a  grofs  Name,  and  of  a  Thino- 
thcre  cLd!°  S  compound,  '  but  one  fimple  Thing  corporeal  cannot  be  parcel  of  or  appurtenant  to  another  fimple 
*Ante  i6S(hv  Thing  corporeal.  As  Land  cannot  be  parcel  of  or  appurtenant  to  Meadow,  nor  Meadow  parcel 
j  '  of  or  appurtenant  to  Pafture,  nor  Pafture  parcel  of  or  appurtenant  to  Wood,  nor  can  Land  be 

Co.Li°t.Yzi\  parcel  of  or  appurtenant  to  a  Meffuage,  nor  to  any  other  Thing  corporeal,  for  thefe  Things  are 
1.  Rol.  Abr.  DlK  fltT1pje  Things,  which  of  themfelves  connot  receive  or  include  other  Things  corporeal.  But 
230.  .  p .  3.  ^  m  _^(jvowfonj  a  \\zay5  °  Eftovers,  and  fuch  like  Things  incorporeal  may  well  enough  be  appur- 
Abr!?3i!pi.  iy,  tenant  to  a  Meffuage,  and  fo  is  the  Difference.  And  altho'  it  is  here  pleaded  that  the  Land  has 
been  appurtenant  to  the  Meffuage  from  Time  immemorial,  this  Pleading  or  Averment  is  to  no 
Sed'contraYeH-.  Purpofe  or  Effect.  For  a  Man  cannot  aver  that  to  be  appurtenant  which  the  Law  will  not  fuffer 
j59.  forthnta  t0  fe  appurtenant,  tho'  Ufage  and  Continuance  may  make  a  Law  in  fuch  Things  asftand  with  and 
mem  only,  and"  are  confonant  to  Reafon.  But  in  Things  which  are  againft  Law  and  Reafon,  there  Ufagc  and  Con- 
not  an  intereft.  tinuance  is  to  no  Purpofe,  as  here  the  Pleading  or  Averment  that  the  Land  has  been  always  ap- 
ec  Utt  i2j.  Purtenant  to  the  Meffuage  is  an  Averment  that  that  is  Law  which  is  not  Law.  And  all  the  four 
b.  vin,  Abr.  Juftices  agreed  unanimoufly  that  the  Averment  or  Pleading  that  the  Land  has  been  always  ap- 
m.  Appendant  pUrtenant  to  the  Meffuage  is  not  good  here,  and  alfo  they  agreed  that  Land  might  not  be  ap- 
purtenant to  a  Meffuage  in  the  true  and  proper  Definition  of  an  Appurtenance.  But  yet  all  of 
M^or'^z!'70' tnern  (except  Brown  Juftice,  who  did  not  (peak  to  this  Point)  agreed  that  the  Word  (appertaining 
o.  Bendi.  128.  to  the  Meffuage)  fhall  be  here  taken  in  the  Senfe  of  p  ufually  occupied  with  the  Meffuage,  or  lying 
t.  Rr°ym!'  To]',  t°  the  Meffuage,  for  when  appertaining  is  placed  with  the  faid  other  Words,  it  cannot  have  it's 
vin.  Abr.  tit.  proper  Signification,  as  it  is  faid  before,  and  therefore  it  fhall  have  fuch  Signification  as  was  in- 
Appendant  .  tencjec|  DetWeen  the  Parties,  or  elfe  it  fhall  be  void,  which  it  muft  not  be  by  any  Means,  for  it  is, 
commonly  ufed  in  the  Senfe  of  occupied  with,  or  lying  to,  lit  f up r a,  and  being  placed  with  the  faid 
b.  '  4#  other  Words  it  cannot  bt  taken  in   any  other  Senfe,  nor  can  it  have  any  other  Meaning  than  is 

agreeable  with  Law,  and  forafmuch  as  it  is  commonly  ufed  in  that  Senfe,  it  is  the  q  Office  of  Tudges 

r  See  Ante  2Q»        &  *-  ■»  ^        o 

(a)  and  the  to  take  and  expound  theWords,  which  common  People  ufe  toexprefs  their  Meaning,  according  to 
Books  there  cit-  trieir  Meaning,  and  therefore  it  fhall  be  here  taken  not  according  to  the  true  Definition  of  it,  becaufe 
that  does  not  ftand  with  the  Matter,  but  in  fuch  Senfe  as  the  Party  intended  it.  r  As  where  4 
» See  Ante  134.  Leafe  was  made  for  Life,  and  after  his  Death  that  the  Lands  redibunt  to  a  Stranger,  it  was  taken 
BooksnVerc cit-  as  remanebunt,  for  to  that  Purpofe  the  Party  there  ufed  it,  and  therefore  by  18.  Ed.  3.  it  fhall  be 
d.  taken  by  way  of  a  Remainder.     [  And  fo  a  Leafe  for  Life,  the  Reverjion  to  a  Stranger,  fhall  be 

taken 
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taken  for  a  Remainder ;  caufa  quafupra.  And  many  other  Cafes  were  put  where  a  Word  fhall  be  taken 
out  of  its  natural  Senfe,  according  to  the  Senfe  intended  by  the  Party.     So  the.  Word  (appertain-  *T'  \\n^. 
ing)  fhall  be  here  taken  as  occupied,  ufed,  or  lying  with  or  to  the  Meffuage,  and  in  fuch  Senfe  theH.'s.Bro.Fe-* 
Averment  may  ferve  to  declare  that  the  Land  has  been  always  occupied  with,  or  has  lain  to  the^^c.  ?' 
Meffuage,  and  the  Demife  fhall  ferve  to  convey  the  fame  to  the  Defendant,  and  fo  the  Bar  isCo  Litt.  5.  b.° 
good  notwithftanding  the  faid  Exception.     And  that  was  the  Opinion  of  the  faid  three  Juftices.  a.6'2  saund.^i! 
And  afterwards  it  was  adjudged  accordingly,  as  appears  hereafter  by  the  Judgment.     And  in  this^-Buift- 103. 
Argument  Brown  and    Saunders  Juftices  held  a  that  a  Garden  and  Curtilage  are  parcel  of  a  Mef  c'ro^E."^!14" 
fuage  :  And  Saunders  faid  that  a  Dove-houie,  a  Mill,  and  Shops  may  be  parcel  of  a  Meffuage,  Li."-R-6TheoL 
and  fhall  pafs  by  the  Name  of  a  Meffuage.  I.'|  I  Vin,^ 

Abr.  tit.  Grants  Y.  pi.  15.  But  for  the  Garden  fee  Kelw.  57.  a.  Dal.  29.  pi.  5-  Moor  24.  pi.  82.  Contra.  '  See  *.  Chan.  Caf,  27. 

The  fecond  Point  moved  and  argued  was  touching  that  Part  of  the  Plaintiff's  Replication,  where      (  p  . 
he  fhews  Matter  to  avoid  the  Leafe  made  to  the  Defendant  by  Pate,  by  Reafon  of  a  Re  entry  gi- where  Rent  is 
ven  him  for  the  Rent  not  paid  at  Michaelmas.     And  it  was  faid  by  thofe  who  argued  for  the  De- refe"ed  p^We 
fendant,    that   no  Rent  was  due  to  him,  or  payable  at  Michaelmas.     For  the  Rent  is  referved  at  and  the- Day.  laft 
two  Terms,  viz..  at  the  Feafts  of  the  Annunciation  of  our  Lady,  and  of  5/.  Michael  the  Arch-angel,  TTt  comeX.  n 

rii-i  '  nrit,  now  it  ibaLl 

to  be  paid  by   equal  Portions.     And  foraimuch  as  it  is  referved  to  be  paid  at  the  Annunciation,  be  ^a. 
&c.  and  at  Michaelmas,  the  Annunciation  ought  to  be  the  firft  Day  of  Payment,  for  it  is  firffc  named,  For  the  Defen- 
and  when  he  has  referved  it  at  two  Terms,  viz,  ut  antea,  this  viz.  is  a  Dernonff  ration  how  he  will d  nt- 
have  it,  and  he  fhall  noc  have  it  in  any  other  Manner,  for  by  the  {viz  )  he  has  explained  his  In-  b  Dy.  377.  Pi. 
tent.     And  fince  it  is  to  be  paid  at  the  Annunciation,  and  at  Michaelmas,  the  firft  Payment  ought  j7'v>^°'Io6,b- 
to  be  made  at  the  Annunciation,  b  for  Refervations  fhall  always  be  taken  moft  ftrongly  againft  2.  Saund.  166'. 
the  Refervors,  becaufe  it  is  their  Words  and  Act,  and  therefore  they  fhall  not  be  extended  beyond  ^'  yefvh  **" 
the  Words.     c  As  if  two  Tenants  in  common  make  a  Leafe  refervine  a  Rent  of  20  s.  and  a  Horfe,  Hardr.  80. 
they  fhall  have  but  20  s.  and  one  Horfe.     d  But  if  two  Tenants  in  Common  grant  a  Rent  of  20  s.  \\  jj"™'109' 
and  a  Horfe  out  of  their  Land,  the  Grantee  fhall  have  of  each  of  them  a  Horfe  and  20  s.  for  it  3-  Mor*-  230. 
fhall  be  taken  moft  ftrongly  againft  the  Grantors,  and  therefore  fhall  enure  as  feveral  Grams ;  and'Pe'M  io7> 
in  the  other  Cafe  it  fhall  be  taken  moft  ftrongly  againft  the  Refervors,  and  therelore  they  fhall  10.'co  jo&Jb." 
have  but  one  Rent  of  20  s.  and  one  Horfe  ;  fo  that  a  Refervation  fhall  not  be  taken  nor  expended  Vfc'v-  l89- 
beyond  the  Words.     e  And  in  10.  Ed.  4.  it  is  held  that  if  a  Man  makes  a  Leafe  of  two  Acres  for  1.  Finch"  46.9° 
Life,  yielding  to  him  and  his  Heirs  1 2  d.  for  the  one,  and  yielding  to  him  1  2  d.  for  the  other.  a-  Fmch  63- 
his  Heir  fhall  not  have  the  12  d.  laft  referved,  'becaufe  it  was  not  referved  to  him  and  his  Heirs,  '(^ct^llt 
'  And  yet  if  he  had  referved  the  Rent  without  faying  more,  the  Law  would  have  given  it  to  him  the  Books  there 
and  his  Heirs,  but  when  he  fays  reserving  to  him,  the  Law  will  not  aid  him  beyond  the  Extent  of  ce"^'  i 
the  Words.     So  here  he  has  expreffed  by  the  (viz.)  how  he  would  have  the  Rent,  and  he  has  ap- 18.  i.p'ermik. 
pointed  the  Feaft  of  the  Annunciation  to  be  the  firft  Feaft,  and  therefore  he  fhall  not  have  Michael-^^'^J- 
was  Rent.     And,  Sir,  there  is  good  Reafon  to  fay  that  he  fhall  not  have  Michaelmas  Rent,  be-  t.  »V- h.  8. ig'f 
caufe  the  Leafe  commenced  but  in  Auguft  before,  and  if  he  fhould  pay  the  Michaelmas  Rent,  he  jj^j^f'^ 
fhould  pay  Rent  for  half  a  Year  when  had  only  Occupation  of  it  for  eight  Weeks,  which  would  in  margine'.ibid! 
be  unreafonable,  for  which  Caufe  he  fhall  not  have  the  Rent  at  Michaelmas,  and  confequently  hec50' .  Litt/47  3 
fhall  not  enter  for  the  Non-payment  of  it.     And  fo  the  Replication  is  not  fufficient  in  this  Point. 1Z  C0.36.2.R0I. 
And  of  this  Opinion  was  Saunders  Juftice  alfo.  i.Roi°R.'!n.1 

3.  Bulft.  129.  528.  Owen  9.  Gouldfb.  148.  pi.  68.  Latchioo.  2.  Saund.  368.  1.  Vent.  14s.  162.Hardr.95.  1.  Finely. 2.  Finch  6c.  Plowd.  Quaer.  §  30.  Sed  contra 
Kejw.  S<2.  b.  pi.  5.         f  T.21.  H.  7.  25.  b.  per  Khgjmil.  T.  27.  H.  8.  15.  a./>er  Cbomley,  Dy.  45.  pi.  2.  and  the  other B'joks  next  before  cited. 

g  On  the  other  Hand  it  was  argued  by  the  Counfel  for  the  Plaintiff,  and  by  Staunlord  Juftice,  ECo«tra  for  the 
and  Brook  Chief  Juftice,  (for  Brown  Juftice  did  not  argue  upon  this  Point,  but  omitted  it  entirely  iji  Plaintiff. 
his  Argument)  that  the  Rent  was  payable  at  the  firft  Michaelmas.     For  the  Words  of  the  Re- 
fervation  are,  yielding  annually  to  the  faid  Pate,  &c.  which  Word  (annually)  ought  to  be  fulfilled,  i.  Br'o.  Leafes' 
And  if  the  Rent  fhould  not  be  paid  at  the  firft  Michaelmas,  then  it  would  not  be  paid  annually,  |s- B>  n.  c. 
for  the  firft  Year  he  would  only  have  Rent  for  half  a  Year,  becaufe  the  firft  Year  commences  in  217.  b.  5'.  c0." 
Auguft  and  ends  in  Auguft,  and  if  he  fhould  have  no  more  than  Rent  for  half  a  Year  at  the  Feaft  \l2'l'^°'^% 
of  the  Annunciation  of  our  Lady,  then  he  would  not  have  annually  40  s.  for  he  would  only  have  20  s.  pi.  70.  o.Bcndi! 
the  firft  Year,  and  therefore  in  the  Conftruction  of  the  faid  Words  of  Refervation  a  Man  ought  J?£  ^^ak 
to  confider  the  firft  Part  and  the  laft,  and  every  Word,  and  to  make  every  Word  effectual,  and2t3.  3.Buift.  ' 
none  to  lofe  it's  Force,  and  here  this  Word  (annually)  would  not  have  it's  Effect  and  Operation  'i£ g|f;  ^Browni. 
it  fhould  be  taken  in  fuch  Manner  as  the  Counfel  for  the  Defendant  have  argued.     And  as  to  the  *«•  Hardr.  91. 
Reafon  that  has  been  given  why  he  fhould  not  have  the  Rent  at  Michaelmas,  viz.  becaufe  the  jof<Leo? uieV 
Leafe  only  commenced  eight  Weeks  before  Michaelmas,  and  therefore  it  feems  to  be  intended  Bac-  f°- 
that  he  fhould  not  pay  Rent  for  half  a  Year  at    Michaelmas,  becaufe   he  could  not  have  half  a  y^Abr/tit4*' 
Year's  Profit  before  Michaelmas,  Sir,  this   is  eafily    anfwered,  for  altho'  he  has  not  a  whole  halfR^"  ¥,  ».  pi.2. 
Year's  Profit  before  the  firft  Day  of  Payment,  yet  the  laft  Year  he  fhall  have  the  Profit  of  the 
Land  from  the  Feaft  of  the  Annunciation  of  our  Lady  until  the  fixth  Day  of  Auguft  without  pay- 
ing any  Thing,  fo  that  what  he  wants  in  the  firft  Year  he  fhall  have  in  the  laft  ;  but  according  to 
the  Argument  for   the  Defendant  he  fhall  have  half  a  Year's  Profit  without  paying  any  Thing 
for  it.     For  by  that  Argument  he  fhall  pay  nothing  for  the  Occupation  of  the  Land  from  the 
Commencement  of  the  Leafe,  viz.  from  the  fixth  Day  of  Auguft  until  the  firft  Michaelmas,  nor  the 
laft  Year  from  the  Feaft  of  the  Annunciation  of  our  Lady  until  the  End  of  the  Leafe,  viz.  the  fixth 
Day  of  Auguft,  fo  that  he  fhould  have  half  a  Year's  Profit  without  paying  any  Rent  for  it  -,  and 
there  is  no  Sort  of  Reafon  to  induce  us  to  believe  that  the  Intent  of  the  Parties  was  fuch.     And  as 
to  the  (viz.)  Sir,  when  it  is  referved  at  two  Terms  of  the  Year,  viz.  at  the  Feafts  of  the  Annun- 
ciation of  our  Lady,  and  of  St.  Michael  the  Archangel,  this  (viz.)  which  is  (that  is  to  fay)  is  of  no 
Other  Effect  but  to  fhew  what  Terms,  and  it  is  intended  to  exprefs  and  point  out  the  Days  of 
Payment  rather  than  the  Commencement  of  the  Refervation  •,  fo  that  the  (viz.)  and  the  Intent 
of  $he  Parties  to  make  the  Payment  commence  at  Michaelmas  ftand  well  together.     And  the 

Cafe 
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*  m.  10.  Ed.  3.  cafe  jn  10-  £^#  g_  was  0ften  cjre(j  Upon  this  Point,  *  where  one  brought  a  Writ  of  Annuity  bear- 
LMfe'74.'    "     'ng  Date  the  15th  Day  of  July  Anno  9.  Edw.  3.  againft  the  Abbot  of  Ofney,  and  counted  upon  a 
old  n.  b.  76.    Deed  bearing  Date  in  February  Anno  1.  Ed.  3.  by  which  40  s.  a  Year  were  granted  to  him  for  his 
l?'  '  Life,  payable   at  two  Terms  of  the  Year,  viz.  the  one   Moiety  at  the  Feaft  of  St.  Michael,    and 
the  other  Moiety  at  the  Annunciation  of  our  Lady,  of  which  Annuity  he  was  feized,  and  demand- 
ed 16  I.  for  the  Arrears  of  eight  Years,  and  the  Defendant  took  Exception  to  the  Count,  becaufe 
he  had  declared  that  he  was  feized,  and  further  had  fhewed  that  the  Annuity  was  in  Arrear  for 
eight  Years  before  the  Date  of  the  Writ,  and  there  was  but  eight  Years  in  all,  to  which  it  is  there 
anfwered  that  between  the  Date  of  the  Deed   of  Grant  and  the  Date  of  the  Writ  there  are  eight 
Years  and  one  Day  of  Payment,  accounting  the  firft  Day  of  Payment  at  the  Feaft  of  the  Annuncia- 
tion of  our  Lady  next  after  the  Grant,  and  it  is  there  debated  whether  or  no  the  firft  Payment  fhould 
commence  at  the  Feaft  of  the  Annunciation  of  our  Lady,  inafmuch  as  the  Feaft  of  67.  Michael'is 
there  firft  named  after  the  viz.  and  after  it  was  debated  it  was  faid  to  the  Defendant  bv  Stone  for 
the  Court,  "  Anfwer  if  you  will,  we  will  not  abate  the  Count."     Which  Cafe,  it  was  laid,  is  all 
one  with  our  Cafe,  faving  that  the  Cafe  there  is  by  Grant,  and  in  our  Cafe  it  is  by  Refervation, 
but  that  makes  no  Difference,  for  they  are  both  the  fame  as   to  the  mifplacing  of  the  Feaft,  and 
that  too  after  the  viz.  and  fo  in  Effect  and  Subftance  there  is  no  Difference  between  them  ;  wherefore 
in  our  Cafe  he  fhall  have  the  Rent  at  Michaelmas,  and  then  the  Replication  is  good  to  avoid   the 
Curia.        Leafe  notwithftanding  this  Exception.     And  at  laft  the   Court  agreed  to  this,  and  it  was  ruled 
accordingly,  as  appears  hereafter  by  the  Judgment. 
3.  Point.  Xhe  third  Point  which  was  argued  was  touching  theTime  of  the  Demand  of  the  Rent  by  the  Plain- 

Rent  oughtTo  tiff  being  the  Perfon  in  Reverfion,  and  theTime  of  the  Attendance  of  the  Leffee  upon  the  Land. 
the^efibr^and7  ^or  aS  t0  ^  EntI7  int0  tne  Mefiuage  and  Land,  the  Plaintiff,  in  order  to  avoid  the  Leafe  there- 
tend.edby'the  of,  has  fhewn  that  the  Rent  was  in  Arrear,  and  that  he  came  to  the  Mefiuage  the  laft  Day  an 
Leffee.  Hour  before  Sun  fet,  and  tarried  there  that  whole  Hour  demanding  the  Rent,  and  none  was  ready 

there  to  pay  it,  and   he   has   not  fhewn  that  he  was  there  before  that  Time.     And  that  he  was 
aSeeAntei^rn  there  at  tne  Time  alledged  by  him,  and  tarried  there  until  Sun  fet,  is  confeffed  by  the  Defendant 
andtheBooks     by  his  Demurrer  upon  the  Plea,  by  which  Demurrer  he  a  confeffes  all  Matters  of  Fact  well  and 
materially  alledged  to  be  true.      And  as  to  the  Meadow,  whereas  the  Plaintiff  has  alledged  a  De- 
mand of  the  Rent  ut  fupra,  and  that  none  came  on  Behalf  of  the  Defendant  to  pay  it,  the  Defen- 
dant has  alledged  that  he  was  upon  the  Meadow  an  Hour  next  before  Sun  fet  the  laft  Day,  and 
tarried  there  that  whole  Hour  ready  to  offer  the  faid  Rent,  and  none  came  on  Behalf  of  the  Plain- 
tiff during  the  fame  Space  of  Time  to  receive  it,   by  which   Pleading  it  is  confeffed  that  the  De-' 
fendant  was  there  the  laft  Hour,  for  the  Plaintiff  has  faid  that  he  was  there,  and  that  none  came 
on  Behalf  of  the  Defendant,  and  the  Defendant  has  faid  that  he  was  there,  and  that  none  came  on 
*s.  p.  36.H.6.  Behalf  of  the  Plaintiff,  which  Pleas  are  fufHcient  to  make  two  Iffues  without b  a  Traverfe  •,  for  there 
im.esI:oinedB2°'.  are  two  Affirmatives  and  two  Negatives,  the  firft  Affirmative  is  in  that  the  Plaintiff  fays  he  was 
86.  Traverfeper  there,  and  the  Negative  to  that  is  in  that  the  Defendant  fays  none  came  on  Behalf  of  the  Plaintiff; 
&c.  155.314.    tiie  other  Negative  is  in  that  the  Plaintiff  fays  none  came  on  Behalf  of  the  Defendant,  and  the 
other  Affirmative  is  in  the  Defendant's  Anfwer  thereto,  viz.  that  he  was  there,  and  fo  the  Defendant 
has  offered  him  two  Iffues  which  are  but  one  Matter  in  Effect,  and  when  the  Plaintiff  does  not 
maintain  thefe  Iffues,  but  demurs,  by  which  he  confeffes  what  the  Defendant  fays  to  be  true,  there- 
in he  confeffes  that  the  Defendant  was  there  the  laft  inftant,  and  alfo  he  confeffes  that  he  himfelf 
was  not  there;  and  therefore  whether  or  no  the  Defendant's  being  there  the  faid  laft  Hour  of  the 
laft  Day,  and  continuing  there  until   the  laft  Inftant  of  the  fame  Day  be  iijfficient  for  him  beino- 
the  Leffee,  without  faying  that  he  was  there  from  the  rifing  of  the  Sun   until   the  letting  thereof 
the  fame  Day,  or  for  a  greater  Time  than  the  laft  Hour,  and  whether  the  faid  laft  Inftant  of  the 
laft  Day  be  fufficient  for  the  Plaintiff  being  in  the  Reverfion  to  make  both  the  Demands  or  not, 
was  debated,  and  both  thefe  Matters  were  made  on~  Point  and  fo  argued. 
Curia.  And  as  to  this,  all  the  Juftices  unanimoufly  held  and  agreed  c  that  the  laft  Inftant  of  the  laft  of 

the  faid  ten  Days  only  was  effectual  enough  as  well  for  the  Leffee  to  be  ready  to  pay  it,  as  for  the 
Co-D'y.^'pT  Plaintiff  being  in  the  Reverfion  to  demand  it.  And  it  is  fufficient  for  him  to  demand  it  the  laft 
70  Ante  70  (a).  Inftant,  without  making  any  Demand  the  firft  Day  when  it  was  due  ;  tho',  they  faid,  formerly  fome 
BooLtWcit-  were  of  Opinion  that  the  Demand  ought  to  be  made  both  the  laft  Inftant  of  the  firft  Day  when  it 
t'  yid4c6ontra  was  due,  and  the  laft  Inftant  of  the  Time  limited  after  it  alfo,  but  that,  they  faid,  is  not  requifite, 
b.'p.236.'H.'  V.'  for  the  laft  Inftant  of  the  laft  Time  is  fufficient  for  the  Leffor  and  the  Leffee  alfo.  And  the  Condi- 
Bro.  condition  £jon  js?  ^ai  jj  ffa  p^ent  fe  jn  jrrear  after  either  of  the  faid  Feaft  s  on  which  it  ought  to  be  paid  by  the 
Space  of  ten  Days,  that  then  he  fhall  enter,  &c.  in  which  Cafe  the  Leffee  has  Liberty  during  all  the 
•js.p.  r.  Finch  ten  Days  to  pay  the  Rent,  fo  that  if  it  is  in  Arrear  nine  Days  and  a  half  he  is  in  no  Danger,  for 
a6.  2.  Finch  38.  njne  Days  and  a  half  are  not  ten  Days,  and  if  it  is  in  Arrear  nine  Days  and  three  Parts  of  the  tenth 
the'Lga'iTime5  Day,  yet  it  is  not  in  Arrear  by  the  Space  of  ten  Days.  And  therefore  the  Leffee  is  in  no  Danger  as 
for  the  demand  jong  as  ne  jias  Time  to  come  to  pay  it,  and  he  has  Time  to  come  to  pay  it  as  long  as  the  tenth  Day 
to  take  Advan-  continues,  and  the  Day  continues  until  the  N  ight  comes,  and  when  the  Night  is  come  then  his  Time 
ti^n of R^entr"  1S  e^?fed.  d  So  that  his  Time  to  pay  it  continues  until  tfie  Seperation  of  Day  and  Night, 
or  to  fave  a  For-  which  is  the  Time  when  the  Day  ends  and  the  Night  begins.  And  therefore  the  Leffee  is  not  bound  to 
feiture,  yetwhe-  b   th       before  the  laft  Inftant  of  the  laft  Time,  and  fo  (it  was  faid)  the  Opinion  is  held  in  e  6.  H.  y. 

ther  it  is  com-  .  *  * 

pieatiy  due  then  And  forafmuch  as  the  Leffee  is  not  bound  to  pay  the  Rent  until  the  laft  Inftant  of  the  laft  Day,  the 
hftMinute  o'f e  Leffor  is  not  bound  to  be  there  to  demand  it  before  the  laft  inftant  of  the  laft  Day,  for  he  is  not  bound 
the  natural  Day  to  demand  the  Rent  until  the  other  is  bound  to  pay  it,  for  if  the  Law  fhould  force  him  to  demand  it 
afto  gcft'olhe  fooner  than  the  other  is  forced  to  pay  it,  it  would  be  contrary  to  all  Reafon,  which  our  Law  is  not,  for 
Heir  or  Executor  it  w|il  not  compel  a  Man  to  make  a  vain  Demand  or  Requeftfor  aThing  which  the  other  is  not  bound 

upon  the  Death 

of  the  Leffor  l° 

after  Sun  fet  and  before  Midnight,  See  I.  Saund, 287,  I,  P,  Wms.  178,179,  Cha.  Preced,  556.  9,  Mod,  21  22.    e  P.  6.H.  7,  3.  pi.  6,  Fitz.Entry  congeable22.Bro.90. 
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to  pay.  a  Yet  the  Law  will  compel  hini  to  make  a  Demand,  or  cKc  he  fhall  never  enter,  as  it  is  held,  p 

in  20.  H.  6.    And  if  the  LefTor  does  not  come  to  the  Land  the  laft  Inftant  of  the  lad  Day  to  demand  30.  '^.^'Jit*. 

the  Rent,  and  the  Leflee  be  not  there  to  pay  it,  the  LefTor  fhall  never  enter,  becaufe  he  ought  to|nB?0COHBCa'blc 

do  the  firft  Act,  that  is,  make  a  Demand;   And  i'uch  Demand  fhall  not  be  until  the  other  is  bound  to 

pay  it,  and  that  he  is  not  before  the  laft  Inftant  of  the  laft  Day^  which  Time  only  is  material  for 

them  both.     And  according  to  this  it  was  ruled,  as  it  appears  hereafter  by  the  Judgment.     And 

in  arguing  this  Point  Robert  Brook  Chief  Juftice  and  Saunders  faid,  b  that  if  the  Rent  refefvedi>  Co.  vm.  zoi. 

was  a  great  Sum,  as   500/.  or  1000/.  the  Leflee  ought  to  be  ready  to  pay  it  fuch   a   convenient a'  iFinch  l£- 

Time  before  Sun  fet  in  which  the  Money  might  be  counted,  for  the  LefTor  is  not  bound  to  count*  Finch  3S" 

it  in  the  Night  after  Sun-fet,  for  if  fo,  he  might  be  deceived,  for  Brook  faid,  qui  ambulat  in  tenebris 

nefcit  quo  vadit. 

The  fourth  Point  upon  thefe  Demurrers  was,  whether  or  no  the  Entry  of  the  Plaintiff  into  the    4  Point. 


MefTuage  and  Land  for  the  Condition  broken  be  lawful  by  virtue  of  the  Statute  of  32.  H.8.  cap.  34. 
fince  the  Reverfion  did  not  come  to  the  Hands  of  King  Henry  8.    Which  Point  is  no  other  than cSS of?L- 
this,  viz.  if  the  Grantee  of  a  Reverfion  of  a  common  Perfon  may  enter  for  a  Condition  broken  Terflonotacom- 
or  not.     And  as  to  this  Matter  it  was  faid  by  thofe  who  argued  for  the  Defendant,  that  the  Caufe  rate  for  a  cw 
of  making  the  Statute  ought  firft  to  be  confidered,  and  then  the  Words  of  the  Statute.     And  if d,;tion  broken  b? 
the  Words  fully  anfwer  the  Caufe  of  making  the  Statute,  and  remedy  the  Mifchief  intended,  and  32!  hTI?. 34, 
have  a  direct  Tendency  thereto  in  their  Senle  and  Meaning,  then  in  fuch  Senfe  they  ouo-ht  to  be 
taken,  and  in  no  other.     And  (it  was  faid)  both  the  Words  and  the  Caufe  of  making  the  Act  ao-ree,, 
in  the  fame  Thing,  viz.  that  the  Grantees  of  common  Perfons  fhall  not  take  Advantage  of  Condi- "dTni  e  Defsni 
tions  by  the  Statute.    For  the  Statute  was  made  in  the  32  Year  of  Henry  8.  and  before  that  Time  by 
Reafon  of  the  Statute  of  27.  H.  8.  and  of  31.  H.  8.  concerning  the  Diffolution  of  Monafteries,  and 
by  the  Surrender  and  Suppreflion  of  Abbies  or  otherwife,  a  great  Part  of  the  Lands  of  this  Realm 
was  come  into  the  Hands  of  King  Henry  8.  who  by  free  Gift,  Exchange,  Bargain  and  Sale,  or  o- 
therwife,  had  parted  with,  and  was  very  likely  afterwards  to  part  with  a  great  Part  thereof.    And  by 
the  Statute  of  31.  H.  8.  the  King  himfelf  might  take  Advantage   of  Conditions,  but  not  his  Pa- 
tentees.    And  that  was  confidered  by  the  Parliament  of  32.  H.  8.  and  taken  as  a  o-eneral  Mif- 
chief, feeing  that  by  the  Gifts,  Exchanges,  and  Sales  of  the  faid  King  the  Caufe  was   become  and 
likely  to  become  in  a  Manner  general,  and  to  touch  all  the  King's  Subjects,  for  Remedy  whereof 
only  the  Statute  of  32.  H.  8.  was  made.     So  that  this  particular  Caufe,  viz.  where  a  common  Per- 
fon had  made  a  particular  Eftate  upon  Condition,  and  afterwards  had  granted  the  Reverfion  to 
another,  was  not  the  Caufe  of  making  this  Statute,  for  that  was  not  a  common  Cafe,  but  a  par- 
ticular one  which  happened  very  rarely,  and  which  the  Parliament  at  no  Time  has  gone  about 
to  amend  ;  but  the  general  Caufe  which  laft  happened  by  the  DifTolution  of  Abbies  was  the  oreat 
Grief,  and  the  only  Caufe  of  making  this  Statute,  and  not  the  particular  Caufe  above  mentioned. 
And  the  Intent  of  the  Makers  of  the  Act  was  only  to  redrefs  this  great  Mifchief,  and  according  to 
fuch  Intent  they  have  ufed  the  Words  in  the  Act.     For  in  the  Preamble  of  the  Act  after  it  is  re- 
cited that  divers  Leafes  have  been  made  upon  Condition,  and  that  no  Stranger  may  take  Advan- 
tage of  them  by  the  Common  Law,  it  is   faid  further,  by  Reafon  whereof  as  well  all  Grantees  of 
Reverfions,  as  alfo  all  Grantees  and  Patentees  of  the  King  of  fundry  Manors,  Lordfhips,   &c.  late  be* 
lengng  to  Monasteries,  and  other  religious  Houjes  come  to  the  Hands  of  the  King  fince  the  fourth  Bay  of 
February  in  the  2jth  Year  of  his  Reign,  be  excluded  to  have  any  Entry  or  ASiion  againjl  the  Leffees^ 
which  the  Leffors  before  that  Time  might  have  had  againjl  the  fame  Lejfees  for  the  Breach  of  any  Con- 
dition or  Covenant,  csV.     And  the  Act  faith  further,  be  it  therefore  enatlec),  &c.     By  which  Words 
in  the  Preamble  it  is  to  be  noted  that  the  Makers  of  the  Act  did  not  intend  to  make  a  general  Act 
for  all  Grantees  of  Reverfions,  becaufe  they  have  reltrained  the  general  Words -by  the  Words  af- 
ter, for  the  general  Words,  viz.  as  well  all  Grantees  of  Reverfions  are  reftrained  by  the  Limitation 
of  the  Thing  afterwards,  viz.  of  fundry  Manors,  Lord/hips,  &c.  late  belonging  to  Monafteries  and 
ether  religious  Houfes  come  to  the  Hands  of  the  King,  &c.  and  by  putting  thefe  together,  the  Words 
are,  all  Grantees  of  Reverfions  of  fundry  Manors,  Lordfhips,  &c.  late  belonging  to  Monafteries 
and  other  Religious  Houfes  come  to  the  Hands  of  the  King.     So  that  thefe  Words  (of  fundry  Ma- 
nors, Lordfhips,  &c.)  come  after  the  general  Words,  and  after  the  fpecial  Words  alfo,  that  is,  after 
(as  well  all  Grantees  of  Reverfions)  and  alfo  after  (all  Grantees  and  Patentees  of  the  King).     And  fo 
the  Sentence  is,  viz.  as  well  all  Grantees  of  Reverfions  of  fundry  Manors,  Lordfhips,  &c.  late 
belonging  to  Monafteries  and  other  religious  Houfes  come  to  the  Hands  of  the  King,  as  all  Gran- 
tees and  Patentees  of  the  King  of  fundry  Manors,  Lordfhips,  &c.  late  belonging  to  Monafteries 
and  other  religious  Houfes  come  to  the  Hands  of  the  King,  &c.  So  that  the  Generality  of  the  firft 
Words  is  ftraitned  by  the  Thing  to  which  it  has  Relation  ;  as  if  a  Man   will  give  or  leafe  to  one 
all  his  Lands,  if  he  flop  there  the  Grantee  fhall   have  all  his  Lands  which  he  has  in  England,  but 
if  if  he  fays  further,  lying  in  Dale,  there  the  Generality  is  ftraitned  by  the  other  Words  added  af- 
ter, and  if  he  fays  ftill  further,  parcel  of  his  Manor  of  Dale,   there  he  has  reftrained  the  general 
Words  ftill  more,  fo  that  the  Grantee  fhall  have  no  Lands  but  fuch  as  lie  in  Dale  and  are  parcel 
of  his  Manor  of  Dale.     Therefore  this  Word  (al1)  contains  perhaps  but  little,  and  is  determined 
by  the  Things  to  which  it  is  referred.     So  here  the  general  Words  {as  well  all  Grant  es  of  Rever- 
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/tons)  are  referred  to  Lands  belonging  to  religious  Houfes,  and  yet  not  to  all  of  them,  but  to  fuch 
only  as  came  to  the  Hands  of  the  King  after  the  4th  Day  of  February  in  the  27  Year  of  his  Reign. 
But  perhaps  it  may  be  objected  to  the  contrary  that  the  Words  cannot  be  fa  referred,  for  there  are 
two  Claufes,  viz.  as  well  all  Grantees  of  Reverfions,  and   as  all  Grantees  and  Paentees  of  the  King% 
and  if  they  mould  both  be  referred  to  the  Words  after,  viz.  of  Lands  belonging  to  Monafleries,  then 
one  Part  of  the  Sentence  would  contain  as  much  as  both  the  Parts  of  the  Sentence,  and  of  Courfe 
the  one  would  be  void;  Sir,  in  Anfwer  to  this  it  may  be  faid  that  it  is  not  lb,  for  the  one  Claufe 
contains  the  Patentees  of  the  King,  that  is,  them  to  whom  the  Patents  are  made,  and  the  other 
contains  their  Grantees.     As  if  the  King  had  granted  by  his  Letters  Patent  to  J.  S.  the  Rever- 
fion of  fuch  Lands  ut  fupra,  J.  S.  is  contained  in  the  faid  laft  Part  of  the  Sentence.     And  if  J.  S. 
had  granted  it  over  to  J.  K.  J.  K.  mould  be  contained  in  the  firft  Part  of  the  Sentence,     So  that 
the  one  Part  contains  that  which  the  other  does  not  contain,  and  it  is  all  one  fame  Land.  Where- 
fore by  the  Preamble  the  Generality  of  the  Words  is  reftrained,  as  it  is  fhewn  before.     And  the 
Words  declare  that  it  was  not  the  Intent  of  the  Legiflature  to  make  a  general  Act  for  all  Grantees 
of  all  Reverfions:  And  this  is  alfo  declared  by  the  Words  (be  it  therefore  enabled)  which  Word 
{therefore)  is  a  relative  Word,  and   has  Relation  to  the  Matter  preceding,  which  is  the  Mifchief 
recited,  viz.  that  the  Grantees  and  Patentees  of  the  King  of  the  Reverfions  of  Lands  belonging  to> 
religious  Houfes,  and  their  Grantees  or  Affigns  might  not  enter  for  Conditions  broken.     So  that 
it  gives  us  juft  Caufe  to  affirm  that  they  intended  only  to  make  the  Ad  particular  for  certain  Re- 
verfions, that  is,  thofe  recited  in  the  Statute,  and  not  for  all.     Then  as  to  the  Purview  it  goes  in 
like  Manner,  and  is  divided  into  two  Parts.     The  firft  Part  comes  under  the  Word  (as  well)  and 
the  fecond  comes   under  the  Word    (as  alfo).     And  the  firft  Part  which  comes  under   the  (as 
well)  gives  Remedy  to  thofe  who. had  or  fhould  have  any  Gift  or  Grant  of  King  Henry  8.  by  his 
Letters  Patent  of  any  Lordfhips,  Manors,  &c.  or  of  any  Reverfions  of  the  fame  which  belonged 
to  any  of  the  faid  Monafteries  or  other  religious  Houfes  come  to  the  Hands  of  the  faid  King  after 
the  faid  4th  Day  of  February,  or  which   at  any  Time   before  belonged  to  any  Perfons,  and  after- 
wards came  to  the  Hands  of  the  faid  King.     So  that  this  Part  of  the  Purview  extends  only  to  the 
Patentees  of  the  King,  that  is,  thofe  named  in  the  Patents,  and  who  had  Patents  of  the  Reverfions 
of  Land  in  one  of  thefe  two  Degrees,  viz.  of  Land  which  was  belonging  to  religious  Houfes,  and 
which  came  to  the  Hands  of  the  King  after  the  faid  4th  Day  of  February,  or  which  belonged  to 
other  Perfons,  and  afterwards  came  to  the  Hands  of  the  faid  King.     And  in  fuch  Degree  the 
Plaintiff  here  is  not,  for  he  is  not  the  Patentee  of  King  Henry  8.  nor  did  this  Land  or  the  Rever- 
fion  thereof  ever  come  to  the  Hands  of  the  faid  King,  for  Pate  made  the  Leafe,  and  afterwards 
granted  the  Reverfion  to  the  Plaintiff,  and  fo  that  Part  of  the  Purview  does  not  give  Remedy  to 
the  Plaintiff,  but  the  Plaintiff  is  quite  left  out  of  it.     Then  as  to  the  fecond  Part  of  the  Purview, 
viz.  that  which  comes  under  the  (as  alfo),  it  extends  to  two  Manner  of  Perfons.     The  firft  Sort 
of  Perfons  are  other  Patentees  of  the  King  not  named  before,  for  the  Patentees  of  the  King  fpeci- 
fied  in  the  firft  Part  of  the  Sentence  were  Patentees  of  the  Land  which  belonged  to  religious  Houfes, 
and  after  the  faid  4th  Day  of  February  came  to  the  Hands  of  King  Henry  8.  or  they  were  Patentees 
of  Land  which  belonged  to  others,  and  afterwards  came  to  the  Hands  of  the  faid  King.     But  if 
the  Land  did  not  come  from  others  to  the  King,  then  was  it  out  of  the  Words,  as  the  Land  which 
was  the  ancient  Land  of  the  Crown,  and  the  Land  which  he  had  by  Defcent,  as  the  Land  of  the 
Dutchy  of  Lancajler,  and  fuch  other  Lands,  the  Patentees  whereof  are  now  contained  in  this  fe- 
cond Part  of  the  Sentence,  who  were  not  contained  in  the  firft  Part.     The  fecond  Sort  of  Perfons 
contained  in  the  fecond  Part  of  the  Purview  are  all  other  Perfons  being  Grantees  or  Affignees  to 
pjr  by  any  other  Perfon  or  Perfons  than  the  faid  King ;  and  it  is  to  be  obferved  that  the  Act  does 
not  fpeak  nor  fhew  of  what  Lands,  and  therefore  they  fhall  be  intended  Grantees  or  Affignees  of 
the  Lands  fpoken  of  before,  and  not  of  any  other  Land,  for  if  it  fhould  be  of  any  other  Land, 
then  it  ought  to  be  exprefly  faid  fo,  or  elfe  it  fhall  not  be  intended  of  any  other  Land  not  menti- 
oned in  the  Act,  efpecially  where  the  Sentence  is  good  and  perfect  in  meaning  the  fame  Land  be- 
fore mentioned,  as  it  is  here.     For  the  firft  Part  of  the  Purview  contains  only  the  Perfons  named 
in  the  Letters  Patent  of  the  Lands  fpoken  of  in  the  faid  firft  Branch.     And  if  they  that  are  named 
in  the  Letters  Patent  have  granted  over  the  Reverfions,  thefe  fecond  Grantees  are  not  contained 
in  the  firft  Part  of  the  Purview,  and  therefore  this  laft  Part  of  the  Purview  was  inferted,  in  which 
Cafe  the  Grantees  or  Affignees  of  the  Patentees  are  contained.     And  fo  the  firft  Part  contains  thofe 
named  in  the  Patents,  and  this  laft  Part  of  the  fecond  Part  contains  their  Grantees,  and  the  Gran- 
tees of  thofe  Grantees,  but  the  whole  is  intended  of  the  Lands  before  fpecified,  viz.  of  the  Lands 
which  belonged  to  religious  Houfes,  and  after  the  faid  4th  Day  of  February  came  to  the  Hands  of 
the  faid  King,  or  which  belonged  to  fome  other,  and  afterwards  came  to  the  King's  Hands.     And 
the  Sentence  fo  taken  agrees  with  the  Preamble,  and  as  a  further  Proof  hereof  the  Conclufion  of  the 
Purview  may  be  confidered,  which  ordains  that  the  Grantees  of  Reverfions  fhall  enter  for  Conditions 
broken,  as  the  Lejfors  might,  in  like  Manner  and  Form  as  if  the  Reverfion  of  fuch  Tenements  had  not 
come  to  the  Hands  of  the  faid  King,  or  as  the  faid  King  his  Heirs  or  Succefjcrs  might  have  had  or  enjoy- 
ed in  certain  Cafes  by  virtue  of  an  A£i  made  at  the  firft  Seffion  of  this  Parliament,  if  no  fuch  Letters  Pa- 
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Jent  had  been  made  by  his  Highnefs.  Which  Words  (if  there  had  been  any  great  Doubt  in  the  Con- 
itruction  of  the  Senfe  of  the  faid  former  Words)  would  have  cleared  up  the  fame.  For  if  the 
^Grantees  fhall  enter  for  Conditions  broken,  as  the  Leffors  might,  in  like  Manner  as  if  the  Rever- 
sion had  not  come  to  the  Hands  of  the  King,  and  no  otherwife,  from  thence  it  follows  that  the 
■Makers  of  the  Act  intended  fuch  Lands  as  once  came  to  the  King's  Hands,  and  no  other,  for 
tthe  faid  Words  are  Part  of  the  Sentence,  and  the  whole  Sentence  is  protracted  and  continued  unto 
them,  and  they  are  added  as  the  Conclufion  of  both  the  Parts  of  the  Sentence,  and  make  all  the 
Tell  of  the  Sentence  to  be  clearly  taken  as  it  is  fhewn  before.  a  And  hereupon  the  Cafe  in  4.  H.  7.  aT.  4..h.  7. 
was  alledged,  where  a  Man  was  attainted  by  Parliament  of  High  Treafon,  and  the  King  granted  B°'r.Pi3t  Bro' 
his  Lands  to  another,  and  this  Attainder  was  afterwards  repealed  by  Parliament,  and  the  Perfon  Payment  41. 
attainted  was  reftored,  and  the  Words  of  the  Act  were  that  the  Attainder  fhould  be  void  as  if  noxrefpX  270. 
Act  had  been  made,  and  afterwards  the  Patentee  brought  an  Action  of  Trefpafs  againfl  him  thatLane37- 
was  reftored  for  Trefpafs  done  upon  the  Land  before  the  Reftitution,  and  by  the  better  Opinion  the 
Action  does  not  lie,  for  the  firft  Act  was  repealed  as  if  it  had  not  been  made,  and  if  the  Act  had 
not  been  made  the  Party  had  not  been  a  TrefpafTor,  and  therefore  the  {as  if)  there  being  the  Con- 
clufion of  the  Act  declares  the  Manner  of  the  Repeal,  and  the  manifeft  Intent  of  the  Makers  of 
the  Act.  So  in  our  Cafe  the  Words  (in  like  Manner  and  Form)  being  the  Conclufion  of  the  Act, 
declare  fully  how  he  fhall  enter,  and  manifeftly  fhew  the  Intent  of  the  Makers  of  the  Act  to  be,  to 
provide  for  fuch  Reverfions  as  came  to  the  Hands  of  King  Henry  8.  And  as  to  the  laft  Braridi 
of  the  Act,  it  was  faid,  perhaps  it  will  be  faid  that  it  is  a  general  Branch,  and  provides  that  all 
Farmers  and  Leffees  of  Lands  whatfoever  fhalj  have  their  Advantage  and  Remedy  for  any  Cove- 
nant broken,  or  other  Agreement  expreffed  in  the  Indenture  of  Leafe  againfl  the  Grantees  of  Re- 
verfions  whatever,  as  they  might  againft  the  Leffors,  in  which  Cafe  perhaps  it  will  be  faid  that  the 
Makers  of  the  Act  would  not  have  been  fo  unreafonable  as  to  give  Leffees  their  Remedy  for  the  Co- 
venants and  Agreements  of  the  Leffors  to  be  performed  by  them  in  the  Reverfion,  if  they  had  not 
intended  that  they  in  the  Reverfion  fhould  have  their  Remedy  and  Advantage  againft  the  Leffees 
for  Conditions  broken,  for  to  give  Remedy  to  the  Leffees  againft  the  Grantees  of  the  Reverfion, 
and  not  to  the  Grantees  of  the  Reverfion  againft  the  Leffees,  would  be  great  Injuftice,  which  is 
not  to  be  prefumed  in  a  Parliament  :  To  this,  Sir,  it  may  be  anfwered  that  none  ought  to  pre- 
furne'any  fuch  Thing,  and  therefore  we  ought  to  intend  the  Remedy  as  large  for  the  Grantees  of1 
the  Reverfion  againft  the  Leffees,  as  for  the  Leffees  againft  the  Grantees.  But  in  taking  it  fo  we 
ou»ht  not  to  conftrue  the  laft  Claufe  to  extend  to  all  Leffees  againft  all  Grantees  of  Reverfions,  but 
only  againft  thofe  Grantees  who  came  in  by  the  King,  and  againft  their  Grantees  and  Aflignees, 
for  the  Remedy  is  given  againft  thofe  Perfons  who  have  or  /hall  have  any  Gift  or  Grant  of  the  King, 
cr  of  any  other  Perfon  or  Perfons  of  any  Reverfions  of  the  fame  Lands.  And  the  Lands  recited  in  the 
Claufe  are  general,  viz.  all  Farmers  of  Lordfhips  and  Manors,  &c.  and  therefore  it  fhall  be  intended 
of  fuch  Lands  whereof  Mention  is  made  in  the  reft  of  the  Statute  before,  and  thefe  Words  in  the 
faid  Claufe,  viz.  (of  any  other  Perfon  or  Perfons)  may  well  be  taken  as  before,  viz.  thofe  who  come 
under  the  Letters  Patent,  and  not  named  in  the  Letters  Patent.  And  fo  every  Part  of  the  Statute 
glands  together,  and  this  laft  Claufe  aids  them  whom  the  firft  Part  of  the  Act  punifhes,  and  there- 
in it  is  agreeable  with  Reafon.  And  fo  the  Plaintiff  being  the  Grantee  of  Pate  is  not  within 
the  Purview  of  the  Act,  and  confequently  his  Entry  upon  the  Defendant  for  the  Condition  broken 
is  not  lawful. 

On  the  contrary  it  was  argued  by  the  faid  Serjeants  who  were  of  Counfel  for  the  Plaintiff,  and e  contra  for  the 
alfo  by  all  the  Juftices.     And  they  faid  that  altho'  agreat  Part  of  the  Lands  in  this  Kingdom  with-plaintiff- 
in  the  Time  limited  came  into  the  King's  Hands,  and  a  great  Part  thereof  was  granted  over,  and 
it  was  very  likely  that  the  fame  would  be  afterwards  granted  over  to  the  King's  Subjects,  yet  the 
Impediment  which  hindered  their  Entry  was  in  the  Law  in  fuffering  the  Mifchief.     And  altho' 
the  Mifchief  was  greater  where  a  greater  Quantity  of  Land  came,  yet  it  was  a  Mifchief  before,  and 
the  Mifchief  was  but  one  altho'  many  happened  in  it.     For  altho'  a  Mifchief  is  greater  by  the 
Multitude  of  Things  that  happen  under  that  Mifchief,  or  by  the   Multitude  of  People  that  are 
affected  by  it,  yet  it  is  a  Mifchief  in  each  of  the  Things  divided  by  itfelf  from  the  other,  and  to 
each  Perfon  diftinct  from  the  other ;  and  it  is  the  Part  of  them  that  took  it  in  hand  to  reform  the 
Mifchief,  and  to  reform  it  in  every  Part,  and  utterly  to  extirpate  and  root  it  out,  fo  that  neither 
many  nor  any  Individual  fhould  be  grieved  by  it.     And  accordingly  the  Parliament  have  done 
here,  b  for  they  intended  to   deliver  all  other  Grantees  of  Reverfions  of  Lands  from  this  Mif- 1  m.  4.  m.  i. 
chief,  as  well  as  the  Grantees  of  fuch  Reverfions  as  came  to  the  King's  Hands.     And  to  this  Pur-j^,^"^/0"'' 
pofe  they  have  ordered  their  Words,  which  (altho'  they  are  obfeure)  yet  they  tend  mod  plainly  toB.  n.  c.  §  483. 
illuftrate  this  Point.     And  therefore  in  the   Beginning  the  Act  recites,  whereas  before  this  Time00' hM,zli'i 
divers  as  well  temporal  as  ecclefiajlical  and  religious  Perfons  have  madefundry  Leafes,  &c.  Which  Word 
{temporal)  implies  that  they  did  not  take  the  Mifchief  to  be  only  in  Reverfions  of  Lands  of  re- 
ligious Houfes,  (for  fuch  are  included  in  ecclefiaftical  Perfons)  but  they  took  the  Mifchief  alfo 
to  be  in  Leafes  made  by  temporal  Perfons  whatever,  who  are  the  others  whom  the  Counfel  for  the 
Defendant  here  confidered  in  the  Preamble.     And  in  the  fame  Light  the  Preamble  goes  on,  and 
after  reciting  the  Mifchief  in  that  Strangers  to  Conditions  fhould  not  take  Advantage  of  them  by 
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the  Common  Law,  fays  further,  by  Reafon  whereof  as  well  all  Grantees  of  Reverfions,  as  alfo  all 
Grantees  and  Patentees  of  the  King  of  fundry  Manors,  Lordjhips.  &c.  late  belonging  to  Monafteries,  and 
other  religious  Houfes  come  to  the  Hands  of  the  King  after  the  ^th  Day  of  February,  &c.  have  been  ex- 
cluded of  their  Entry  againft  the  Leffees,  &c.  Which  Words  (Grantees  of  Reverfions)  art  general  and 
2biblute,  and  not  referred  to  Manors  and  Lands  after  mentioned  ;  but  Grantees  and  Patentees  of 
the  King  are  referred  to  Manors  and  Lands  after  mentioned,  and  the  other  Words,  viz.  all  Grantees 
of  Reverfions  are  fpoken  abfolutely,  and. contain  thofe  that  are  fpecified  in  the  Argument  for  the 
Defendant,  as  alfo  all  others,  for  they  contain  all  Grantees  of  Reverfions  of  all  other  Lands  not 
named  in  the  Act.  And  fo  this  Word  (all)  is  a  general  Word,  than  which  there  is  none  more  large 
and  extenfive,  and  it  is  not  reftrained  by  Relation  to  the  Sentence  after.  And  where  the  Words 
are  further,  be  it  therefore  enacted,  this  Word  (therefore)  has  Relation  to  the  Caufes  before  written, 
and  that  is,  to  the  Mifchief  which  reftrained  all  Grantees  of  Reverfions,  as  well  as  Grantees  and 
Patentees  of  the  King  and  their  Afiignees.  And  then  as  to  the  Purview,  the  laft  Part  of  the  Sen- 
tence coming  under  the  (as  alfo)  that  is  to  fay,  all  other  Perfons  being  Grantees  or  Affignees  to  or  by 
our  Sovereign  Lord  the  King,  or  to  or  by  any  other  Perfon  or  Perfons  than  the  King's  Highnefs,  contains 
generally  all  Grantees  of  Reverfions  of  all  Lands.  For  when  it  fays  all  other  Perfons  being  Grantees 
or  Affgnees,  there  is  no  Word  more  large  or  general  than  (all)  to  exprefs  the  Generality.  And  as 
to  the  Conclufion  of  the  Sentence,  viz.  in  like  Manner  and  Form,  &c.  thefe  are  not  Words  of  Ne- 
ceffity,  for  the  Sentence  is  full  and  perfect  before  them,  and  they  are  but  Words  of  Abun- 
dance affirmatively  put  without  any  Effect.  And  if  they  were  of  Effect,  yet  may  they  well  be 
referred  to  Grantees  or  Patentees  of  the  King  only;  for  fince  it  gives  the  Benefit  of  Re  entry  as 
well  to  all  Grantees  of  Reverfions  as  to  Patentees  of  the  King,  in  like  Manner  and  Form  as  if  the 
Reverfon  of fuch  Lands  had  not  come  to  the  Hands  of  the  King,  the  Words  (in  like  Manner  and  Form) 
cannot  be  referred  to  all,  but  to  parcel,  that  is,  to  fuch  parcel  with  which  it  agrees,  viz.  to  Gran- 
tees of  Reverfions  of  Lands  which  are  come  to  the  King's  Hands,  and  fo  the  Conclufion  and  the 
Premiffes  of  the  Act  (land  together  without  Contradiction.  And  that  the  reft  of  the  Act  before  is 
general  to  all  Grantees^of  Reverfions,  it  is  ftrongly  proved  by  the  laft  Branch  which  gives  to  all 
Farmers  and  Lejfees  of  Lor  dftoips,  Manors,  csV.  their  Remedy  againft  all  Perfons  who  have  any  Gift  or  Grant 
of  the  King,  or  of  any  other  Perfon  or  Perfons  of  the  Reverfion  of  the  fame  Manors,  Lands,  &c.  Which 
Branch  may  not  be  expounded  to  be  but  particular,  for  it  gives  Remedy  to  all  Farmers  of  Lordfhips, 
Manors,  &c.  againft  thofe  who  have  any  Grant  of  the  Reverfion  of  them,  and  does  not  fpeak  of  any  par- 
ticular Lands.  But  when  the  Act  gives  the  Remedy  to  all  Farmersof  Lands,  that  is  to  be  underftood  of 
all  Lands  whatfcever,  and  may  not  be  applied  to  any  particular  ones.  And  forafmuch  as  Remedy 
"is  given  to  all  Leffees  of  all  Lands  againft  the  Grantees  of  the  Reverfion,  thereby  it, is  to  be  col- 
lected that  the  Legiflature  intended  to  give  Remedy  to  all  that  are  in  the  Reverfion  againft  the 
Leffees,  for  elfe  there  would  not  be  any  Equity  or  Reafon  in  the  Act.  And  fo  this  Branch  ex- 
plains the  reft  of  the  Act,  and  it  is  as  reafonable  to  take  the  laft  Part  of  the  Act  to  explain  the 
firft,  as  the  firft  Part  to  explain  the  laft.  And  therefore  the  Plaintiff  being  the  Grantee  of  the  Re-* 
Curia.  verfion  of  Pale  fhall  take  Benefit  of  the  Act,  and  may  enter  upon  the  Defendant  for  the  Condition 
broken.  To  which  the  whole  Court  agreed,  and  it  was  afterwards  ruled  accordingly,  as  hereaf- 
ter appears  by  the  Judgment. 
5  Point.  The  fifth  Point  alfo  arofe  upon  this  Statute  ;  and  it  was  whether  or  no  the  Plaintiff,  being  the 

wh«herthe  Pa- Grantee  of  King  Edward  6.  of  the  Reverfion  of  the  Meadow  which  belonged  to  the  Monaftery, 
vwfiwi  ofKing  might  by  the  faid  Statute  enter  into  the  Meadow  for  the  Condition  broken,  as  well  as  he  might 
Ed-ward b.  may  if  he  had  been  the  Grantee  of  King  Henry  8.  And  it  was  faid  by  thofe  who  argued  for  the  Defen- 
didon  broken  by  dant  that  he  might  not.  For  in  the  Preamble  and  in  the  Purview,  and  in  the  End  of  the  Act 
the  statute  of  3i  Ment}on  js  macle  only  of  the  Patentees  of  the  then  King,  which  was  King  Henry  8.  and  no  Men- 
unVr  the' wJrds  tion  is  made  of  his  Heirs  or  Succeffors,  and  therefore  the  Act  fhall  not  here  extend  to  the  Paten- 
*?«*"  oftbt  tees  ofhis  Heirs  or  Succeffors.  a  And  yet  it  was  faid,  when  a  Thing  is  fpoken  by  the  King,  or  names 
For  the  Defen-  the  King,  in  many  Cafes  it  fhall  contain  his  Heirs  or  Succeffors.  As  the  Statute  de  religiofis,  which 
dant.  prohibits  Mortmain,  fays,  that  if  the  Lords  immediate  don't  enter  within  the  Time  limited,  we 

»  see  Co.  Litt.  wi"  immediately  take  fuch  Lands  and  Tenements  into  our  Elands,  and  thereof  infeoff  others.     So 
g.b.  2  ini>.  74a.  the  Statute  of  Magna  Chart  a  cap  17.  fays,  No  Sheriff,  &c.  nor  any  other  our  Bailiffs  fhall  hold  Pleas 
I  ihii.  352!'    of  our  Crown.     And  the  Statute *&  Prerogativa  Regis,  which  in  fome  Points  is  a  Statute,  and  in 
jenk.  iz+.  pi.  fome  not,  fays,  the  Lord  the  King  fhall  have,  &c.  And  fo  the  Statute  of  Magna  Chart a  cap.  1  j . 
iz\Zyi.u.a.-j.  which  fays,  Common  Pleas  fhall  not  follow  our  Court,  &c.  and  fuch  other  Statutes,  whereof  there 
p1-  89- Ye^'-l5-are  an  infinite  Number  that  fpeak  of  the  King  only,  have  been  expounded  to  extend  to  his  Heiss 
vin.  A'br.  tit.  and  Succeffors,  to  give  them  Benefit  or  to  bind  them.  And  the  Reafon  is  becaufe  the  King  is  a  Body 
p"'t°f^vc2"  *'  politic,  b  and  when  an  Act  fays,  the  King,  or  fays,  we,  it  is  always  fpoken  in  the  Perfon  of  him  as 
King,  and  in  his  Dignity  Royal,  and  therefore  it  includes  all. thofe  who  enjoy  his  Function.     But  in 
sw«rv  cijB'  our  ^a*"e  here  the  Act  firft  names  the  King  in  the  Preamble  with  a  fpecial  Mark  of  Diftinction  adapt- 
ed to  himfelf,  for  it  fays,  as  alfo  all  Grantees  and  Patentees  of  the  King  our  Sovereign  Lord,  of  fundry  Ma- 
nors, Id yc.  late  belonging  to  Monafteries,  &c.  come  to  the  Hands  of  the  King's  Majcfty  after  the  $th  Day  of 
February  in  the.  27  Tear  of  his  Reign;  where  this  Addition  of  the  Monafteries  coming  to  his  Hands 
is  as  ftrong  and  lively  a  Demcnftracion  of  King  Henry  8.  as  if  a  Man  was  to  point  him  out  with  his 

8  '  Finger. 
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Finger.    And  then  in  the  Purview  afterwards,  when  it  fpeaks  of  the  Parents  „f  ,uav       •  r     . 
every  Place,  our  f aid  f over  eign  Lord,  and  concludes  in  Uke Manner  and  ZTasifttn"?  "  CT  ? 
Lands  had  not  come  to  the  Hands  of  our  /aid Sovereign  Lord,  whtch  WoTd/w)f  'Wffffuch 
the  King  beforementioned,  and  that  is,  the  King  to  vvhofe  kinds  the  mJ&}-       *  ^T*  t0 
4th  Day  of  February  in   the  2;th  Year  of  his  ifeign,   which "    ^^^"S  "^  ^ '  ^ 
faid  Words  added  to  the  King  mentioned  in  the  Aci  is  a  Demonftfation  ih^r  ^     S°.thatJthe 
As  the  Statute  of  y,  ft  8.  which  gave  Power  to  the  King  to  mat?  C l£S£  "VpSS fbt 
him  to  be  appointed  to  enter  upon  Chauntnes,  Colleges,  and  fuch  like    and  them  3  f         r     7 
h,sown  Ufe,  did  not  extend  to  his  Heirs  or  SuccefTors,    or  if  it  had    it  would  hL  N^  C° 
to  have  made  a  new  Ad  in  the  i.  Edw.  6.  for  the  Preamble  and  the  reft  of  rte  &°  l"  72 
declare  that  it  was  the  Intent  of  the  Makers  of  the  Aft  to  give  Kin"  Henri  8  ^oneTp  A* 
of  fuppreffing  them.     So  here  the  Words   of  the  Ad  give  every  one  Zd  S 2   hefP<T* 
both  the  Words  and  Intent  of  the  Ad  of  oz.  H.  2   extend  to  thrpatentlf^^  %  thaC 
not  to  the  Patentees  of  his  SuccefTors.     Wherefore   the  Patent^ of Kin°  ™S  IV  *'"  buC 
be  contained  under  the  Patentees  of  the  King  mentioned  in  the   Ad      And  ZrU        •      mi  u*r"0Z 
that  though  ch    Patentees  of  -kL  £^6.  might  nott  ^ainfd"  n^3 feSeS 
yet  King £^W  may  be  contained  in  the  other  Words,  w2.  in  the  Cl-ufc  rnmJni  ;    ,?   4    ' 
view  under  the  f«  alfo)  concerning  ,/&r  fcjr/« .  for  f perhaps  it  may  be  Si         v^'j 
^another  Perfon,  and  as  fuch  contained  under  thofe  Words\  and  fo  fine       fil     ^ 
Cafe  was  belonging  to  a  Monaftery,  the  Plaintiff  is  here  by  that  Mean    enabled  m  leV  T 
of  the  Condition  by  Deed.     In  Anfwer  to  this  it  may  be  faid    that  Kino  7/     ^        ^^ 
conned  under  the  Words  ^  Perf.ns),  for  thofi  Wool's 'cot  in^  fy  K  S^M 
the  King,  as  King,  ,s  a  Body  politic,  which  cannot  be  contained  under  the  Termnf     S 
tural.     Alfo  in  the  faid  Claufe  the  Words  are,  as  alfo  all  ctb^finstei^Gr^far^7  T 
cr  by  our  faid  Sovereign  Lord  the  King,  or  to  or  by  any  other  PerfinoTp^rLth^li    i$tg   ° 
nefs,  13 c.  fo  that  in  the  Claufe  of  other  Perfons  the  Kin/h fexcep  ed And    t    rU     /'  *%** 
extends  to  the  Heirs  and  Succeffors  of  the  King,  for  the  HriS3waffi?*f    h    ^  ExCePCIOn 
and  this  Term  (Highnef)  may  well  be  added  £  him    fo    Grace    MMv    H  I     r"S  "i^S 
like  Ter,s,  may  be  well  applied  to  the  Predeceffor,  5  to  the  Heir  of  S£S  o     £ ekL  td 
in  fpeaking  now  they  may  properly  enough  be  applied  to  him  who  mall  be  Snrr,^         Kg'  /" 
the  Heir  or  Succeffor  fhall  be  excepted.    SBut  if  the^Ad  had  Faid     °  other^tha^ftin^^ 
"  nefs  aforefaid,"  then  the  faid  King  Henry  8.  only  had  been  excepted    but  as  it  is  *  if  *  H,gh," 
and  may  extend  to  the  Heir,  and   fo  out  of  the  general  Words  &P^o^^iF^ 
was  excepted.     And  therefore  his  Patentee  in  our  Cafe  is  not  witrin  the  P^rView  of  the  Aftlnd 
confequently  might  not  enter  into  the  Meadow  for  the  Condition  broken 

On  the  contrary  it  was  argued  by  the  faid  Serjeants  on  the  Part  of  the  Plaintiff-   *nA  n\c    u 
Stanford,  Saunders,  and  Brown  Juftices,  •  that    he  Patentees  oflSLp/jf'  °  byf,^ 

within  the  Letter  of  the  Ad,  and  that  i„  the  firftP^oT  £ ^^c^t^^T^ 
v.z.  as  well  all  Perfons  whofloall  have  any  Gift  or  Grant  of  our  faid  SoJere^rTbThtr  !,,  ft  7^  a  M"  *  *~ 

ceffor  of  the  King,  t  or  the  Heir  or  Succeffor  may  have  the  Term  of  fovereim  Lord  Vn* ™l u  n  J  S"  Nl  C' *  4Sj- 
^/rtmfcj  W  and  although  the  Word  r>J  is  referred  to  nffi^B^bt^^  &  K  Sff 
as  King.     "And  7^  is  a  Name  of  Continuance,  which  fhall  always  end    e  S      a  r    '  ?*  34  (d)' 

vernor  of  the ^  Peo.l e  (as  the  Law  prefumes)  as  long  as   the  W^f^^^ia^.^ 
gubernator    tbi  diffipahtur  ppulust  and  in  this  Name  the  Kin"  never  dies      <  \IZ  Z    r         f«c**7- 
Death  of  him  who  is  the  King  is  in  Law  called  the  Demif^of  the  K  nt*    «n£        ^  i?"^  ,M°°r  I77< 
the  K|ngbecaufe  thereby  he  d^mifesthe  Kingdom^ 

tion,  fo  that  the  D.gn.ty  always  continues.     And  then  when  the  Ad  gives  Remedv  tn 7tZ  P,    ^t 'Jir 
tentees  of  our  fa,d  Sovereign  Lord    and  ft^  8.  is  mentioned  before§to  b ^° ^  "    and  fo 
he  Relation  is  to  h,m,  as  King,  he  as  King  never  dies,  although  his  natural  Body   die  I    but 
he  King  in  which  Name  ,t  has  Relation  to   him  does  ever  continu^,  and  therefore  (and  the  ra 
ther  becaufe  it  ieems  to  be  the  Intent  of  the  Legiflature  by  the  reft  of  the  Ad  to  have  the  Pur" 
view  continue  always)  the  Word  (King)  (hall  extend  to  King  Edward  6.     And  the  S tatute  of 
fhl°R?::f    XS   I5' ft  3-  h3S  Jhe  Style  thus,  that  the  Parliament  was  fummoZ  in  TeTear 
L  1   $  >ffjF*g?itbej  25;  mi  °f  Francethe  ^.  and  contains,  that  our  faid  fovereim Lord 
by  the  Affent,  tf,.  bath  ordained  and  eftabhfhed  the  Things  under-written  ,  and  when  the  | reafons 
are  there  recited,  the  Ad  fays,  and  of  fuch  Treafon  the  Forfeiture  of  the  EfcheT belong  to  our 
fovereign  Lord    as  well  of  the  Lands  and  tenement  sholden  of  others  asofhimelf;  and  a Eueh  he 
tttZ-l      I"  dlVerf%°thfr  ftc "  f^  our  fovereign  Lord,  and  the  King  i    before Tanfed  in 
whofeReign  ,t  was ;  of  England  the  25.  and  of  France  the  12.  which  was  only  Kin<^  EdZrd  0 
yet  it  extends  to  all  his  Heirs  and  Succeffors,   and  fo  has  it  ever  been  put  in  J.     From Thence 
we  may  fee  that  where  a  Thing  is  referred  to  a  particular  King  by  the  Name  if  S  Tn  that 
Cafe  it  may  extend  to  his  Heirs  or  Succeffors,  where  the  Intent  was7  that  the  Thing  Sd  alwavs 

ZTL  rt    f  °/T  theTl^tenCees  of  KinS  &"<rd  6.  (hall  be  contained  underlet  WoS 
and  herein  the  faid  three  Juft.ces  agreed.     And  fome  held,  that  if  Kins  Edward  6   LnM  Zr 
be  contained  in  the  Words  fupra,  he  foould  be  contained  in  the  other  Words    viz   ft, ?t 
ether  Perfonor  Perfons)  well  enough,  and  then  the  ^^^^^^^^^ 
only    And  W^Juft,ce  faid,  that  if  he  was  not  within  the  Words,  he  fhould  not  tJ ^khTthe 
Equity  of  it,  becaufe  the  Condition  is  to  take  away  another's  Entry,  which  fhall  £  taSr^ 


contra  for  the 

aintiff, 

a  M.  4.  M.  1. 
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As  the  Statute  of  Pernors  of  Profits  by  which  it  was  enacted  that  a  Recovery  in  Affize  againft  the 
Ceftuy  que  ufe  fhould  be  good,  was  not  extended  by  Equity  to, a   Writ  of  Entry,  becauie  it  was 
to  take  away  the  Land  of  another,  viz.  the  Land  of  the  Feoffee.     But  -Saunders   was  againft 
him  in  this  Point,  becaufe  the  Act  was  pro  bono  publico. 
Brobk'c.  j.  Brook  Chief  Juftice  argued  that  the  Words  (the  Patentees  of  cur  f aid  f over eign  Lord)  could 

not  extend  to  the  Patentees  of  other  Kings  than  Henry  8.  and  that  the  other  Claufe  could  doe 
contain  the  Patentees  of  Edward  6.  and  that  the  Patentees  of  Edward  6.  were  out  of  the  Words 
of  the  laid  Statute.     But  he  argued  that  the  Patentees  of  Edward  6.   fhould  be  taken  within  the 
Equity  of  the  faid  Statute.     For,  he  faid,  the  Statute  was  made  to  remedy  the  Mifchief  gene- 
rally, and  there  is  no  Reafon  to   fay  that  the  Patentees  of  King  Henry  8.  and  the  Grantees  of 
all  other  Perfons   fhould   be  aided  by  this  Statute,  and   not  the  Patentees  of  the  Heirs    or  Suc- 
cefibrs  of  the  King,  for  it  is  to  he  prefumed  that  Henry  8.  would  permit  a  great  Part  of  the.  Lands 
to   defcend  to  his  Heirs  or  Succeffors,  who  might  be  fuppofed  to  part  with   fome  of  them  •,  and 
therefore  there  is  no  Colour  of  Reafon  to  induce  one  to  believe  but  that  the  Makers  of  the  Act 
intended  to  aid  the  Patentees  of  the  Heirs  of  Henry  8,  as  well  as  his  own  Pa'tentees,  and  to  make 
the  Provifion  general,  and  not  to  fuffer  a  Mifchief  in  equal  Degree  to  remain  unremedied.     And 
therefore  he  faid,  we  may  frequently  fee  that  where  an  Act  is  made  to  remedy  any  Mifchief, 
a  Bro.  General  there  in  order  to  aid  Things  in   like  Degree  one  Action  has  been  ufed  for  another,  one  Thing 
^Vinft^og/01"  another,  one  Place  for  another,  and  one  Perfon  for  another,  notwithftanding  that  in  fome 
aRo'i.Abr.gzg.Cafes  the  Thing  is  penal.     a  As  an  Action  of  Waft  is  given  by  the  Statute  of  Gloucefterr  cap,  $'. 
til  Harfr.aio^g3iaft  a  Termor  for  Years,  yet  by  Equity  of  that  Statute  a  Man  fhall  have  it  againft  him  thae 
Bac.Max.reg.i2.holds  but  for  half  a  Year,  notwithftanding  the  Statute  is  penal.     b  So  the  Statute  of  Wefiminfter 
fo°r' loe weeks "^  caP>  1 '- -  gives  an  Action  againft  the  Goaler  that  lets  out  of  his  Prifon  him  that  is  committed 
p0ft467.  bythep  his  Cuftody  for  Arrears,of  Account,  yet  if  one  is  committed  to  him  upon  Condemnation  in 
Reporter'    .     Debt,    and  he  lets  him  go  at  large,  the  Party  fhall  have  an    Action  of  Debt  againft  him,  not- 
3oHbVAVci^withftanding  the  Act  is  penal.     c  So  the  Statute  of  Weftminfier  %.  cap.  3.  gives  an  Action   of  cut 
Bio.Pariement  in  vita  to  the  Wife  after  the  Coverture  diffolved  by  Death,  yet  if   the  Coverture  is  diffolved  by 
39-  wm  .  3    •  Qivorce^  tjie  Wife  fhall  have  a.  cui  ante  divor.tium  by  the  Equity  of  the  Statute.     d  And  a  Fcrme- 
(c) and iheBooks^  is  given  againft  the  Pernors  of  Profits  by  the  Statute  of  1.  H.  7.  cap.  1.  yet  to  execute  a  Re- 
there  cited,       mainder  in  Tail  a  Man  may  have  a  fcire  facias  out  of  a  Fine   againft  the  Pernor  of  the   Profits 
(Vand'the3o^)ks^y  l^e  Equity  of  the  faid  Statute.     So  one  Thing  fhall  be  taken  for  another,  e  as  an  Elegit  me- 
there  eked.      dietatem  terra  fine  is.  given  by  the  Statute  of  JVejlminfier  a.  cap.  18.  yet  by  an  Elegit- he-  fhall 
eBro.Eiecit13.have  the  Moiety  of  a  Rent,  by  the  Equity  thereof.     So  one  place  fhall  fometimes  be  taken  for 
xpomoni  ,    anotjier>  f  as  the  s^tute  of  Magna  Charta  cap.  12.  gives  Power  to  Juftices  of  Aflize  to  adjourn 
ao.  a.  b.  fitz.  Affizes  before  them  in  itinere  fuo,  or  for  difficulty,  into  the-  common  Bench,  yet  it  is  adjudged 
Adjournment  4.  jn  I2    /£  4#  that  by  the  Equity  of  the  faid  Statute  they  may  adjourn-  Affizes  before  themfelves 
*H  '     H  /,  at  Weflminfler,  which  is  out  of  their  Circuit.     So  is  it  with  regard  to  Perfons,  s  as  an  Action  of 
33.  b.  Per  ^-frefpafs  de  bonis  afportatis  is  given  to  Executors  by  the  Statute  of  4.  Ed.  3.  cap.  7.  yet  an  Ad- 
ml'dK-eiw  icf  nffntftrator  fhall  have  the  Writ  by  Equity  thereof.     h  So  one  of  the  Adminiftrators  coming  by 
b.Hardr.  an.  Dittrefs  fhall  anfwer  by  the  Equity  of  the  Statute  of  9.  Ed.  3.  cap.  3.  which  gives  it  againft  Exe- 
s^i'nb'^sef  7'cutors-     '  So  the  Statute  of  Gloucefter  cap.  3.  ordains  that  the  Iffue  of  the  Wife  mall  not  be  bar- 
Godoiph.  Orph.  red  by  the  Warranty    of  the  Hufband  Tenant  by  the  Curtefy  except  with  Affets,  yet  it  is  ex- 
Lcg.  160.         tended  by  Equity  to  the  Iffue  in  Tail.     kSo  where  the  Statute  of  Wejlminflcr  1.  cap.  39.  fays  that 
h  g1^-^1^  it  fhall  be  a  good.Counterplea  of  Voucher  to  fay   that   his  Anceftor  whofe  Heir  he  is  was  the. 
Ante  36.  (h).    firft  that  abated,  by  the  Equity  of  the  Statute  it  is  taken  a  good  Counterplea.  to  fay  that  his- 
Bnooks^h°er1eecit-I>redeceffor  was  the  fjrft  that  abated.     '  So  the-  Statute  de  donis  conditionalibus  ordains,  that  they, 
ed.  to  whom  the  Land  was  given,  under  fuch  Condition^  Jhall  have  no  Power  to  alien  the  hand  fo  given-y 

i  see  Ante.  127  but  that  it  foall  remain  to  the  Iffue  of  them  to  whom  it  was  given,  after  their  Death,  yet  by  the 
Books  there  dt- Equity  of  the  Statute  it  is  taken  that  the  Iffue  of  the  Donees  are  reftrained  from  aliening  the 
ed.  Tenements  to  Bar  their  Iffues,  as  well  as  the  Donees  to  whom  the  Lands  were  firft  given.     m  So 

*  40.  Aft.  pi.  *•  the  Statute  of  25.  Ed.  3.  ordains,  that  the  Incumbent  fhall  anfwer  to  the  King's  Title;  and  by 
pka'de  vouch,  the  Equity  of  that  Statute  he  fhall  plead  againft  all  other  Patrons.  To  conclude  then,  foraf- 
98.  Bro.  43.  much  as  Statutes  heretofore  made  to  relieve  n  the  people  from  Trouble,  and  to  take  away  Mif- 
vfn.  Abntit.  chief  from  them,  have  been  enlarged  by  Equity,  fo  that  one  Action  has  been  extended  further, 
voucher  o^.a.  or  taken  for  another,  one.  Thing  for  another,  one  Place  for  another,  and  one  Perfon  for  an - 
fo-  10i'  other,  why  the,n  fhould  not  our  Act  .here,  being  made  to  relieve  the  People  from  Trouble,  and 

AnteiT(t*»'ndt8  remQve  a 'Mifchief  that  was  fuffered  at  the  common  Law,  be  extended  by  Equity?  And  why 
the  other  Books  ^aji  not  the  Iffue  of  the  King  be  taken  within  the  Equity  of  this  Statute  which  (peaks  of  his  Fa- 
1  TC  eu  «  tner5  as  we'l  as  the  Iffue  of  the  Donee  in  Tail  is  taken  within  the  Equity  of  the  Statute  de  donis 
jpb.FirPo/brd,  conditionalibus  which  fpeaks  of  his  Father  ?  And  why  fhall  not  all  Perfons,  Patentees  of  the 
wVion^slt".^011  °f  r^e  King,  be  contained  within  the  Equity  of  this  Statute  which  was  made  touching  the 
sed contra  P.44- Patentees  of  the  King,  and  their  Termors,  as  well  as  all  perfons  are  contained  within  the  E- 
ftLw?*-^  °^  tne  *~a'^  Statute  of  25.  Ed.  3.  made  touching  the  King  and  his  Incumbents  ?  Certainly 
A»(«Bro.tncum- ( he  faid)  I  k.now  no  Reafon  to  the  contrary,  for  there  is  as  great  Caufe  for  them  to  be  taken  with- 
bent  3-  in.  the  Equity  of  the  faid  Statute,  as  there  are  in  the  other  Cafes.     For  which  reafon  it  feemS 

pi.*!  eW'5  ta  me  tnat  Hiti 'the  Patentee  of  King  Edward  6.  may  have  Benefit  of  this  Statute.  And  he 
held  that  he.  mould  be  aided  by  the  Equity,  and  not  by  the  Words,  and  the  other  three  Juf- 
tices held  that  he  fhould  be  aided  by  the  Words  of  the  Act;  So  that  all  of  chem  agreed  in  this, 
that  the  Plaintiff  was.  within  the  Remedy  of  the  Statute. 

An4 
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■    And  afterwards  becaufe  the   Plea  in   Bar  as  to  the  Trefpafs  id  the  MeflUge  and  Land  was 
good,  and  the  Replication  of  the  Plaintiff  as  to  it  was  good,  and  gave  the  Plaintiff  good  Caufe 
to  avoid  the  Leafe  made  of  the  Meffuage  and  Land     and   was  a  fufficient  Title  to  the  Plaintiff 
for  the  Caufes  ftewn    and  the  Defendant  demurred   without  Caufe,  it  was  awarded  that  the 
Plaintiff,  as  to  the  Trefpafs  in  the  Mefiuage  and  Land,  mould  recover  his  Damans       And  « 
to  the  Trefpafs  in  the  Meadow,  forafmuch  as  the  Plea  in  Bar  as  to  it  was  «Z  %  tt  Re 
plication  was/ufficient  to  avoid  the  Leafe  thereof  for  the  Caufe  ffiewn,  and  the  Rejoinder  was  a    - 
fufficient  Rejoinder  to  the  Replication,   and  contained  a   direct  Traverfe  to  the  Matter  of  thl 
Replication,  viz  to  the   Plaintiff's  being  upon   the  Land,  and  to  the  Demand  of  the  Rent  al- 
ledged  by  the  Replication,  as_  is  before  recited  in  the  Argument,  and  forafmuch  as  the  Plaintiff 
by  his  Surrejoinder  demurred  in  Law  where  he  ought  not  to  have  done  fo,  becaufe  the  Traverfe 
was  fufficient,  but  he  ought  to  have  joined  Iffue,  for  that  his  Replication  was  traverfed    as  is  Lwn 
before  in  the    Argument    and  by  tbaj:.  Demurrer  he  refufed  the  Iffue  which  was  receivable  Tor 
this  Reafon  it  was  awarded  that  the  Plaintiff,  as  to  the  Trefpafs  m  the  Meadow,  mould  be  'bar- 
red, which  J  udgment  was  as  follows. 

At  which  Day  here  came  as  well' the  aforefaid  William  Hill    as  the  l?cLf*iA  «*„;,„  r  u 

their  Attornies  aforefaid    and  thereupon   as  well  the  aforefaid I  Pwl^^ 
by  replying  pleaded  to  the  Trefpafs  aforefaid   done  in  the  aforefaid  Meffuage  and  ioo  Acres  of 
Land  with  the  Appurtenances  as  the  aforefaid  Plea  of  the  aforefaid  John  abo*e  by  rejoining  plead 
ed  to  the  Treipas  afo refai I  don*  in  the  aforefaid  ,00  Acres  of  Meadow  with  the  Appurtenan- 
ces, being  feen,  heard,  and  by  the  Juftices  here  more  fully  underftood,  it  feems  to  the  fame  Tof 
tices  here  that  the  aforefaid  Plea  of  the  aforefaid  William  in  Manner  and   Fo™  afordaid abofe" 
by  replying  pleaded  to  the  Trefpafs  aforefaid  done  in  the  aforefaid  Meffuage  and Too  Acres  If 
Land  with   the  Appurtenances  is  fufficient  in  Law  for  the  faid  William  to  have  and  maintain  hi 
Action  aforefaid  thereof  again  ft  the  aforefaid  John  ;  wherefore  it  is  confidered  that  th -fame WdUm  J*«* 
do  recover  againft  the  aforefaid  John  his  Damages  by  reafon  of  the  Trefpafs  aforefaid  don^n  the 
aforefaid  Meffuage  and  100  Acres  of  Land  with  the  Appurtenances,  befides  his  Cods  and  Ex! 
pences  by  him  about  his  Suit  in  this  behalf  laid  out,  to  the  Value  of  100  s    and  forTftMr? 
and  Expences  to  the  Value  of  five  Marks  with  the  Affent  of  the  M^^^g^ 
to  be  taxed  :  And  that  the  aforefaid  John  be  taken,  fcfr.     And  alfo  it  feems  ro  Klffl- 
here    that  the  aforefaid  Plea ,f  the  a/orefaid  John  in  Manner  ^V^^^^^ 
ing  pleaded  to  the  Trefpafs  aforefaid  done  in  the  aforefaid  100  Acres  of  Meadow  with  the  A™ 
tenancy     is  fufficient  in  Law  to  preclude  the  faid  William  from  having  his  Adtion  aforefaic ItC 
of  agamft  the  aforefaid  John,  wherefore  it  is  confidered  that  the  aforefaid  Wdliam,  as  to  the  afore- 
faid Trefpafs  done  in  the  aforefaid  100  Acre,- of  Meadow  with  the  Appurtenance,  ht    Lri? 
by  his  Writ^  aforefaid  thereof,  but  that  he  be  in  Mercy  for  his  falfe  ClZTr^     nd  7^ thf 
aforefaid  John  go  thereupon  without  Day,  &JV. 

So  note  (Reader)  that  each  of  the  five  Points  is  warranted  by  the  [aid  Judgment,  for  if  the  Bar******* 
had  been  inefficient  to  convey  the  Land  to  the  Defendant  by  the  Leafe  Lade  by  Pate    then  the  Demur  ^^ 
rer  bang  upon  the  Replication  made  to  the  Bar,  as  it  is  here,  the  Judgment  Le%onTzbttob7tb* 
the  Partiesfhould  replead  as  to  the  Land.     fFor  if  the  Baris  naught,  and  a  RepLtiofk  madt ton   fM  7  h.7<4 
and  a  Demurrer  is  upon  the  Replication,  the  Judgment  ought  to  %■  that  they  (hall  reZL \Bu 1,^*^' 
Judgment  here   bang  that  the  Plaintiff  Ml  recover,  proles  the  Bar  gooa \  ITth^catfn  %l%^  3" 
And  if  the  Replication  ts  proved  by  the  Judgment  to  be  good,  ergo  the  Judgment  proves  Z^A 
/hall  have  the ^  Rent  due  at 'Michaelmas  for  the  Meffuage  and  Land,   ana I  alfo  that  I   Lh 'enter for 
the  condition  broken.     And  the  other  Judgment,  viz.  as  to  the  Meadow,  prives  the  RSafon^d 
for  the  fame,  and  proves  that  Hill  being  the  Patentee  of  King  Edward  6.  may  £%i„/eU*Z.  h  h,  m 
the  Condition  broken  for  tf  he  might  not,  from  thence  it  would  follow  that  the  Replatin  was  I 7?^"E 
ff^entasto  the  Meadow.^    Andifthe  Replication  had  been  inefficient  as  tol^MeZw    LZ^^ 
that  the  Demurrer  as  to  tt  is  upon  the  Rejoinder,  the  Judgment  oight  to  have  h^^t^^5^^^ 
t£    ZA™*rJ™  USt     ^J^nuch  as  the  Judgment  is  that  the  Plaint^ fcSfcfflT  " 


barred     from  thevrr  it  Ml™,,,  tL~*   *U     v>  */•       ■ ,        j»<*&mc,»  u   wat  toe    Jflainllff    hall  be 'not  be  given  a- 

barred,  from  thence  it  follows  that  he  Replication  as  to  the  Meadow  is  taken  by  the  Judgment  to  be*™*  him  lhat 
good,  and  the  Rejoinder  alfo.  And  if  the  Rejoinder  is  good,  from  thence  it  fnlhL  th/flv-  >-a>  pleads  the  firft  iU 
hemv  vhnu  the  J '  W  nt  tu.  <r-^»         *■      j  7     7  *,  ,.  J        taence  it  follows  that  the  Plaintiffs  p\<#,  for  by  the 

Mmg  upon  the  Land  at  the  Time  mentioned  by  htm  and  his  Demand  is  Efficiently  denied    and  that*™"1" 
the  loft  Infant  of  the  tenth  Day  is  fufficient  for  the  Leffee  to  be  upon  the  Land  to    enTthe  Rent    at  5S2 
though  he  was  not  therefrom  the  rifing  until  the  fetting  of  the  Sun.     Wherefore  theftl^™-^* 
rants  each  of  the  five  Points  to  be  as  it  is  before  reported:  J  judgment  war- 


Opinion 
no  Re- 
after  De- 


In 


i8o  The  Pleadings  :  Norwood  verfus  Read. 


In  the  Month  of  Auguft  in  the  third  and  fourth  Tears  of  the  Reign  of  King  Philip  and  Queen 
Mary,  Gawdy  and  Richard  Catline  Serjeants,  both  of  the  County  of  Norfolk,  died,  upon 
whom  this  Epitaph  was  made. 

Munere  Gaudceo  jun&us,  virtute,  labore, 
Temporibus,  patria,  fortuna,  moribus,  annis, 
Funere  conjunctus,  terras  Catilina  reliquit. 
Felices  ambo,  pariter  quos  vita  beatos 
Fecerat,  et  limili  pariter  mors  funere  merfit. 
Corpore  major  eras,  Gaudae,  minufque  timebas, 
Caetera  cum  focio  focius  Catilina  tenebat. 
Orbis  fuis  lugit  Norfolcia  moefta  Patron  is, 
Et  dolet  amiffas  geminato  vulnere  vires. 
Hos  Maria  regni  fiorentes  viderit  annus 
Tertius,  Auguftus  conjunxit  funere  menfis. 
Vos,  quibus  eft  juris  noftratis  propria  cura, 
Vivite  juftitias  memores,  mortifque  futurae : 
Gratia  non  violet,   non  ulla  potentia,  leges, 
Ut  Catilina  jacet,  fie  caetera  turba  jacebit. 


A  Report  of  a  Judgment  given  in  the  King's  Bench  in  the  Term  of  St.  Hillary  in  the  fourth 
and  fifth  Tears  of  the  Reign  of  King  Philip  and  Queen  Mary,  upon  a  Demurrer  in  Law 
on  a  Declaration  by  Bill  upon  the  Cafe  exhibited  by  Richard  Norwood  Plaintiff  again/} 
Thomas  Norwood  and  Edward  Read,  Executors  of  the  Teftament  of  Thomas  Gray,  De- 
fendants. The  Record  is  to  be  feen  amongH  the  Records  of  Eafter  Term  3  &  4.  P.  &  jyj. 
Rot.  188.  and  is  as  follows. 

Declaration.      T5^  ll  remembered,  that  on  IVednefday  next  after  fifteen  Days  of  Eafler  this  fame  Term  before 
|3  the  Lord  the  King  and  Lady  the  Queen  at  Weflminfier  came  Richard  Norwood  by  Francis 
Sandbach  his  Attorney,  and  produced  here  in  the  Court  of  the  faid  Lord  the  King  and  Lady 
the  Queen  then  there  his  certain  Bill  againft  'Thomas  Norwood  the  elder  and   Edward  Read,  Exe- 
cutors of  the  laft  Will  and  Teftament  of  Thomas  Gray,  in  the  Cuftody  of  the  Marfhal,  &c .  of 
a  Plea  of  Trefpafs  upon  the  Cafe;  and  there  are  Pledges  of  profecuting,  viz.  John  Doe  and  Rich- 
ard Roe,  which  faid  Bill  follows  in  thefe  Words.     London,  to  wit,  Richard  Norwood  complains  of 
^Thomas  Norwood  the  elder  and  Edward  Read,  Executors  of  the  laft  Will  and  Teftament  of  Tho- 
mas Gray,  in  the  Cuftody  of  the  Marfhal  of  the  Marfhalfea  of  the  Lord  the  King  and  Lady  the 
Queen  before  the  faid  King  and  Queen  being,  for  this,  viz.  whereas  the  aforefaid  Richard  Nor- 
wood in  the  Lifetime  of  the  aforefaid  Thomas  Gray,  viz.  thefecond  Day  of  April  in  the  fecotid  and 
third  Years  of  the  Reign  of  the  Lord  the  King  and  Lady  the  Queen  now,  at  London  in  the  Pa- 
rifh  of  St.  Sepulchre  in  the  Ward  of  Faringdon  without,  at  the  fpecial  Inftance  and  Requeft  of 
the  aforefaid  Thomas  Gray  had-delivered  to  the  fame  Thomas  Gray  to  the  proper  Ufe   and  Be- 
hoof of  him  the  faid  Thomas  Gray  forty  Shillings  of  lawful  Money  of  England,  the  fame  Thomas 
Gray  in  confederation  of  the  fame  forty  Shillings  to  him,  as  is  aforefaid,  paid,  then  and  there 
to   the  aforefaid  Richard  Norwood  faithfully   promifed  and  affumed  upon  himfelf  that   he  the 
fame  Thomas   Gray  his  Executors  or  Affigns  fhould  well  and  faithfully  deliver  to  the  aforefaid 
Richard  Norwood  at  Ram/gate  in  the  Ifle  of  Thanes,  in  the  County  of  Kent,  fixty  Quarters  of  Wheat 
of  fullMeafure  in  Manner  and  Form  following,  viz.  on  the  Feaft  of  St.  Andrew  the  Apoftie  then 
next  following,  or  within  three  Weeks  next  following  after  the  fame  Feaft,  twenty  and  five  Quar- 
ters of  Wheat  of  full  Meafure,  and  on  the  Feaft  of  the  Annunciation  of  the  bleffed  Virgin  May 
then  next  following,  other  twenty- five  Quarters  of  Wheat  of  full  Meafure,  being  theRefidueof 
the  aforefaid   fifty  Quarters  of  Wheat,  for  thirty   and   three  Pounds,  fix  Shillings,    and  eight 
Pence  of  lawful  Money  of  England  to  be  paid  to  the  fame  Thomas  Gray  his  Executors  or  Af- 
figns by   the   aforefaid  Richard  Norwood  in  Manner  and  Form   following,  viz.  fixteen  Pounds, 
thirteen  Shillings,  and  four  Pence  thereof  to  be  paid  immediately  after  the  Delivery  of  the  aforefaid 
twenty-five  Quarters  of  Wheat  to  be  delivered  on  the  aforefaid  Feaft  of  St.  Andrew  the  Apoftie,  or 
within  three  Weeks  next  following  after  the  f.me  Feaft,  as  is  aforefaid,  and  other  fixteen  Pounds, 

thirteen 
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thirteen  Shillings,  and  four  Pence,  being  the  Refidue  thereof,  to  be  paid  immediately  after  the 
Delivery  of  the  aforefaid  twenty-five  Quarters  of  Wheat  to  be  delivered  on  the  aforefaid  Feaft  of 
the  Annunciation  of  the  bleffed  Virgin  Mary,  as  is  aforefaid,  neverthelefs  the  aforefaid  Thomas 
Gray,  who  after  the  aforefaid  Feaft  of  the  Annunciation  of  the  bleffed  Virgin  Mary  next  after  the 
Affumption  aforefaid  was  alive  at  the  Parifh  of  St.  Peter  in  the  Ifle  of  Thanet  in  the  faid  Coun- 
ty of  Kent,  his  Promife  and  Affumption  aforefaid  not  regarding,  but  the  aforefaid  Richard  Nor- 
wood in  this  Behalf  craftily  and  fubtily  intending  to  deceive  and  defraud,  the  fame  fifty  Quar- 
ters of  Wheat,  or  any  Part  thereof  to  the  aforefaid  Richard  Norwood  (although  the  fame  Thomas 
Gray  was  often  requefted  thereunto  by  the  aforefaid  Richard,  and  although  the  aforefaid  Richard 
at  the  feveral  Times  aforefaid  on  which  the  faid  Wheat  fhould  have  been  delivered  in  Form  afore- 
faid was  ready  at  Ram/gate  aforefaid  to  receive  the  faid  Wheat  fo  (as  is  aforefaid)  feverally  to  be 
delivered,  and  to  pay  to  the  fame  Thomas  the  aforefaid  feveral  Sums  of  Money  which  he  oughfi 
to  pay  immediately  after  the  feveral  Receipts  of  the  Wheat  aforefaid  in  Form  aforefaid)  hath  not 
delivered,  but  the  fame  to  deliver  to  him  wholly  refufed  in  his  Lifetime  ;  and  alfo  the  aforefaid 
Thomas  Norwood  and  Edward  Read,  Executors  of  the  Teftament  of  the  fame  Thomas  Gray  (to 
whofe  Hands  the  Money,  Goods  and  Chatties  which  belonged  to  the  aforefaid  Ihomas  Gray  at  the 
Time  of  his  Death,  fufficient  to  fatisfy  as  well  all  the  Debts  which  the  fame  Thomas  Gray  owed 
to  any  Perfon  or  Perfons  at  the  Time  of  his  Death,  as  to  fatisfy  the  fame  Richard  for  the  true  Va- 
lue of  the  aforefaid  fifty  Quarters  of  Wheat  in  Manner  and  Form  aforefaid  to  be  delivered,  after 
the  Death  of  the  fame  Thomas  Gray  came,  and  were  in  their  Hands  at  the  Time  of  obtaining  this 
Bill)  after  the  Death  of  the  faid  Thomas  Gray  have  wholly  refufed,  and  yet  do  refufe  to  deliver  the 
fame  to  the  faid  Richard  Norwood ;  by  reafon  whereof  the  fame  Richard  Norwood  in  his  Credit 
with  divers  Subjects  of  the  faid  Lord  the  King  and  Lady  the  Queen  now,  and  efpecially  with  Ralph 
Manning  and  Criftcphtr  StranJIoam,  to  whom  the  fame  Richard  Norwood  had  fold  the  faid  fifty  Quar- 
ters of  Wheat,  and  to  whom  the  fame  Richard  Norwood,  relying  upon  the  faithful  Performance  of 
the  Promife  and  Affumption  aforefaid,  had  promifed  to  pay  and  content  the  fame  fifty  Quarters 
of  Wheat  at  a  certain  Time  now  paft,  is  greatly  hurt  and  damnified,  and  has  Damage  to  the  Value 
of  200  Marks,  and  therefore  he  brings  the  Suit,  &c. 

And  the  aforefaid  Thomas  Norwood  and  Edward  Read  by  John  Gol'dwell  their  Attorney  come  Defendants  de- 
and  defend  the  Force  and  Injury  when,  &c.  and  fay  that  the  aforefaid  Richard  his  Action  afore-  cUiation. 
faid  againft  them  ought  not  to  have  or  maintain,  becaufe  they  fay  that  the  Declaration  aforefaid 
of  the  aforefaid  Richard  is  infufficient  in  Law,  to  which  the  fame  Thomas  Norwood  and  Edward 
Read  have  no  Neceffity,  nor  are  by  the  Law  of  the  Land  in  any  wife  bound  to  anfwer.  Where- 
fore for  want  of  a  fufficient  Declaration  in  this  behalf,  they  pray  Judgment,  and  that  the  afore- 
faid Richard  may  be  precluded  from  having  his  Action  aforefaid  againft  them  the  faid  Thomas 
Norwood  and  Edward  Read,  &c. 

And  the  aforefaid  Richard  fays  that  his  Declaration  aforefaid  is  good  and  fufficient  in  Law  to  Joinder  inDe« 
have  and  maintain  his  Action  aforefaid  againft  the  faid  Thomas  and  Edward,  which  faid  Declara-  murrer- 
tion  the  fame  Richard  is  ready  to  verify,  whereunto  the  faid  Thomas  and  Edward  do  not  anfwer, 
nor  the  fame  hitherto  in   any  wife  deny ;  wherefore  the  fame  Richard  prays  Judgment,  and  his 
Damages  aforefaid  by  reafon  of  the  non -Performance  of  the  Affumption  and  Promife  aforefaid 
to  be  adjudged  to  him,  &c.     And  becaufe  the  Court  of  the  Lord  the  King  and  Lady  the  Queen 
here  are  not  yet  advifed  of  giving  their  Judgment  of  and  upon  the  Premiffes,  Day  therefore  is 
given  to  the  Parties  aforefaid  before  the  Lord  the  King  and   Lady  the  Queen  at   Wejlminjler  Continuance. 
until  Friday  next  after  the  Morrow  of  the  Holy  Trinity,  to  hear  their  Judgment  of  and  upon  the 
Premiffes,  &c.  becaufe  the  ^  Court  of  the  Lord  the  King  and  Lady  the  Queen  here  thereof  not 
yet,  &c. 

The  Plaintiff  declares  that  the  faid  Teffator,  in  consideration  of  40  s.  to  him  paid  by  the  Plain-  The  c  a  s  e: 
tiff,  promifed  and  affumed  to  deliver  to  the  Plaintiff  fifty  Quarters  of  Wheat  at  a  certain  Place,  ^*ioji  on  the_ 
and  at  two  certain  Days,  for  33/.  6s.  8d.  to  be  paid  him  by  the  Plaintiff  by  equal  Portions  Im-  an  Executor  up- 
mediately  after  the  Delivery,  that  is  to  fay,  at  each  of  the  Days  of  Delivery   \6l.  13J.  4^.     And  t,naa of fhc Te"' 
he  declares  further  that  the  Teftator  lived  until  after  the  laft  Day  ;  and  that  although  the  Plain-  tator.  s.  p.  a£ 
tiff  was  ready  at  the  Place  and  Days  to  receive  the  faid  Wheat,  and  to  have  paid  his  Money  ^&tc!Jr93 
for  it,  yet  the  Teftator  did  not  deliver  to  him  the  Wheat  nor  any  Part  thereof  at  the  Days  and  9O0.  z7  p;«. 
Place,  csV.  according  to  the   faid  Affumption-,  and   alfo   that  the   Defendants  themfelves,    (to f° %^\, 
whofe  Hands  the  Money,  Goods,  and  Chatties  which  belonged  to  the  Teftator  at  the  Time  of  Go^>- 176 
his  Death,  fufficient  as  well  to  fatisfy  all  the  Debts  which  he  owed  to  any  Perfon   whatever,  a&cro j?47  ™&«> 
to  fatisfy  the  Plaintiff  himfelf  for  the  faid  Wheat  in  Manner  and  Form  aforefaid  to  be  delivered,  •»•  Ricbardfin, 
came,  and  were  in  their  Hands  at  the  Time  of  exhibiting  the   Bill,)  after  the  Death  of  the  Lwo-f^f'-. 
Teftator  have  not  delivered  the  fame  to  the  Plaintiff,  but  wholly  refufe  to  deliver  them,  to  the  te-h-  »sid.  333 
Damage  of  the  Plaintiff"  200  Marks.     And  upon  this  Declaration  the  Defendants  demur  in  Law.    2.01  Zgumdo."' 

And  it  was  argued  in  Michaelmas  Term  in  the  fourth  and  fifth  Years  of  the  Reign  of  the  pre- "rhe°1-D'g.iiM« 
fent  King  and  Queen  by   Lovelefs  and  Gerard  on  the  Part  of  the  Defendants,  and  by  Foffet  and  l\linb.^°i91, 
Man-wood  on  the  Part   of  the  Plaintiff,  (as  I   heard,    for   I  was  not  prefent  at  all.)      And  ftteo.  Godoipu. 
was  debated  whether  or  no  an  Action  on  the  Cafe  lay  againft  the  Executors  upon  fuch  an  Af-.§t.Werjtt.affi 

of  Exec.  121. 
tarn.  44,  45,  46,  Law  of  Teflaments,  &c,  359.     Sed  Contra  Vclv.  ao  by  all  the  Judges  of  England,     Se?  Star,  29.  Car.  2,  cap.  3.  §  4. 

A   a  a  fumption 
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For  the  D^n-fum prion  of  the  Teftator,  which  Affumption  Tit  was  faid  for  the  Defendants,)  was  no  other  than 
a  fimple  Contract,  and  if  the  Executors  fhould  be  charged  by  fuch  a  Contract,  by  the  fame 
Reafon  they  fhould  be  charged  by  every  Contract  executory,  ar;  well  lor  Debt  as  for  other 
»  4 Co.  54.  a.  Things.  For  every  Contract  executory  is  an  *  ajjumpfit  in  itfelr,  and  ic  wou'd  be  inconvenient  to 
7.P.91  cjiarge  thern  as  we]|  by  Contracts  made  by  Farol  in  pais,  as  by  Specialties,  for  of  the  former  they 
aFitz.  Execu-  cannot  have  Knowledge.  And  further  it  was  faid,  that  there  are  divers  Precedents  in  this  Court, 
h"6*'"  Ma\  p°;  which  have  been  fhewn  to  you  (my  Lords .),  that  in  fuch  Actions  as  our'.s  is  here  brought  againft 
c5/f.Theoi.  Dig.  Executors,  th&  Executors  have  pleaded  in  Bar,  and  upon  the  Pleas  tried  for  the  Plaintiffs  they 
2bktb.CiF5i!  have  recovered,  yet  this  does. not  prove  the  Law  againft  us  in  our  Cafe,  we  having  demurred  in 
Vaugh.  97, 98,  Law.  a  For  the  Book  of  13.  H.  6.  fays  that  in  an  Action  of  Debt  brought  agaraft  Executors 
IV  cro°'  j. 47* '  uPon  a  fimple  Contract,  or  the  like,  wherein  the  Teftator  might  have  waged  his  Law,  if  the  Exe- 
294.  Yeiv.  56-*cutor  will  not  demur  at  firft,  but  will  plead  fome  other  Plea  in  Bar,  which  is  found  ap-ainft  him, 
of  Teftame,^r  he  (hall  not  take  advantage  of  it  in  Arreft  of  Judgment  or  by  Writ  of  Error;  and  therein  the 
&c  359.  Nc-ir.  B00lc  agrees  with  Reafon,  for  when  the  Executor  anfwers  to  the  Debt,  and  avoids  it  by  another 
So.XCio.  Em'4?5!  Plea,  he  has  loft  the  Favour  given  him  by  the  Law,  which  would  not  force  him  to  anfwer  to 
426  Per  Fe,mcr-K  ac  aj|  becaufe  it  prefumes  that  he  could  not  have  Knowledge  of  it,  being  only  a  Contract,  and 
But  Moor  366,  therefore  for  the  Ignorance  which  the  Law  prefumes  in  Executors,  it  will  not  compel  them  to 
pi.500.  "pom"a"nfwer  to  the  Debt;  but  when  they  plead  other  Matter  in  difcharge  of  it,  thereby  they  take  up- 

contrary}  .  c     \       s~*  c\  j  1  i'<"  i  •    ^1 

and  fays  that  the  on  them  Knowledge  or  the  Contract,  and  go  about  to  dilcharge  it  by  other  Matter  than  by  I»no- 
^d""  denkd to rance'  anc*  therefore  by  taking  upon  them  Knowledge  of  the  Contract,  they  have  loft  the  Advan- 
beLaw;  to  tage  which  they  might  have  taken  in  refpect  of  the  Prefumption  in  Law  of  their  Ignorance  of  it. 
juhdgmenStTnthe  Anc*  *°  £he  Precedents  fhewn  to  you  (land  well  with  the  faid  Book,  and  do  not  make  againft  us, 
Hughfon^s  Cafe,  for  we  have  demurred  in  Law,  by  which  we  don't  take  upon  us  any  Knowledge  of  the  Contract, 
^funhe'iiw  but  pray  to  have  the  Benefit  which  the  Law  has  given  us  for  the  Prefumption  of  Ignorance, 
is  now  fettled  a- or  for  fome  other  Caufe.  And  there  is  no  CaTe  ruled  touching  our  Matter  but  one,  which 
th^Argumeat  's  the  Cafe  in  b  12.  H.  8.  where  one  brought  an  Action  upon  the  Cafe  againft  Executors  upon 
h;re.  a  Promife  made  by   the  Teftator,  that  if  one  who  bought  fome  Goods  of  the  Plaintiff  did  not 

t>  m.  12.  h.  s.  pay  the  Plaintiff  for  them,  he  (the  Teftator)  would  pay  him  for  them  ;  and  it  was  adjudged 
1  ft  pL -3'i  car  ^as  *c  1S  there  reported)  that  the  Plaintiff  fhould  recover  againft  the  Executors  upon  this  Action. 
3o6!°nExecu-aeBut  it  does  not  appear  there  whether  the  Defendants  demurred  in  Judgment  or  not,  for  perhaps 
t0Ds  I-?I,EviiK  they  pleaded  fome  Matter  in  Bar  to  it  after  they  had  heard  the  Opinion  of  fome  of  the  Judges,  and 
torSrj.'a.  ?U6.  if  they  did  fo,  and  it  was  tried  againft  them,  then  is  the  Cafe  in  Point  with  what  is  mentioned  a- 
seei  Keb  3^.  bove.  And  admitting  that  Judgment  was  there  given  upon  Demurrer,  yet  pleafe  to  hear  what 
itistolXxthisFitzberfar't  fays  in  c  27.  H,  8.  concerning  the  fame  Cafe,  for  he  faith  thus,  "  I  was  of  Counfel 
«dentCof  an  Ac" "  w'tri  one  ^ement  of  London  in  an  Action  upon  the  Cafe  brought  againft  Executors  upon  the 
tionon  the  cafe"  like  Matter,  viz.  upon  a  Contract  without  Specialty,  and  the  Cafe  was  adjudged  with  me  by 
againft  Executors  cc  pineux  and  Conijby  againft  the  Executors  ;  but  I  hold  the  Law  to  be  clearly  otherwife,  and  that 

upon  the  ajjurr.p-  iti  ■    i  j    •  ■•■'■%  ,      ■  .  «•••-•   i"»i. 

fit  of  theTefta-"  they  gave  that  Judgment  without  any  Advice,  but  only  upon  their  own  Opinions."     And  when 

was^udKdfup-0^  t0'd  him  that  this  Cafe  was  in  the  Report  of   12.  H.  8.  above-mentioned,  Fitzherbert  faid, 

en  great  Reafon. «'  put  that  Cafe  out  of  your  Books,  for  it  is  not  Law  without  Doubt."     So  that  (it  was  faid) 

<=t.  27.  to.  the  Authority  of  the  faid  Cafe  in  12.  H.  8.  is  impeached  by  Fitzherbert^  who  was   of  Counfel 

AaJn'  "'  f  °' therein  f°r  the  Plaintiff,  for  whom  the  Judgment  was  given,  which  he  held  to  be  erroneous, 

Cafe^.B^N.  c  and  he  was  a  Judge  of  great  Fame.      And   indeed   the  Judgment  there  feems  to  be  againft  the 

§  304.  Principles  of  Law,  becaufe  fuch  an  AfTumption  is  but  a  Contract  in  pais,  as  a  Contract  of  Debt  is. 

And  further  it  was  faid,  that  if  the   laid  Book  of  12.  H.  8.  was  Law,  yet  the  Declaration 

here  is  not  good.     For  in  the  Book  of  12.  B.  8.  the  Plaintiff  furmifed  in  his  Declaration  that  the 

Teftator  had  left  to  his  Executors  Affets  to  pay  all  Debts  and  all  Legacies,  and  to  content  him 

alfo,  but  here  the  Plaintiff  has  only  averred  that  the  Executors  have  Affets  to  pay  all  Debts,  and 

to  fatisfy  him,  and  has  omitted  to  aver  that  they  have  Affets  to  pay  the  Legacies,  and  it  is  rea- 

fonable  that  Legacies  fhould  be  paid  before  fuch   a  Duty  as  this  is  here ;  and  for  this  Caufe 

alfo,  it  was  faid,  the  Bill  is  infufficient. 

s  contra  for  the      On  the  other  Side  it  was  faid  that  the  Teflator  could  not  have  *  waged  his  Law  in   this  Cafe, 

plaintiff.  d  and  where  he  cou'd  not  do  that,  an  Action  lies  againft  his  Executors  by  the  Rule  of  she  common 

oVtLc^ftwa-  Law.     f  For  it  is  not  reafonable  that  if  they  have  Affets  to  pay  the  Debts  and  Legacies,  and  alfo 

gcr  of  Law  does  to  fatisfy  the  Plaintiff  himfelf,  that  they  fhould  retain   the   reft  of  the  Goods  to  their  own  Ufe. 

Ga'gei'^'cof  And  to  pay  this  is  no  Way  prejudicial,  but  charitable  and  beneficial  for  the  Soul  of  the  Teftator, 

Litt.  295.  a.     but  to  leave  it  unpaid  is  good  to  none  but   the  Executors,  and  they  ought  not  to  have  the  Benefit 

Vm°gh8i8oK"      °f  it?  f°r  that  was  not  the  Intent  of  the  Teflator,  and  they  are  no   more  than  e  Minifters   and 

1  Finch  321.  Diftributors  of  the  Goods  of  the  deceafed,  and  by  applying  the  Benefit  of  his  Debts  to  themfelves 
Ventw.off..<>f  they  are  guilty  of  a  Breach  of  that  Truft  which .  the  deceafed  repofed  in  them.  f  And  the  faid 
Exec  121.  Ndf.  Judgment  in  12.  H.  8.  being  given  by  the  Court  is  not  fo  eafily  to  be  rejected  by  the  faying  of 
conix*  %Roi  Fitzherbert.  And  as  to  the  Objection,  viz.  that  the  Plaintiff  has  omitted  in  the  Declaration  to 
Abr.  108.  c.     aver  that  the  Executors  have  Affets  over  and  above  paying  the  Legacies,  alio,  the  Juftices  have 

more  Caufe  to  ftay  upon  this  than  upon  the  principal  Matter,  and  they  would  do  well  to  order 
Cr9o.Cf.'aM.b  the  Record  of  the  faid  Cafe  in  12.  H.  8.  to  be  fearched  and  fhewn  to  them  ;  which  was  done 
Foph.  32'.  accordingly.  g  And  the  Cafe  was  entered  in  Mich.  Term  Anno  12.  H.  8.  Rot.  40.  and  it  was  be- 
Exec.tWii>i>.  '  °  tween  Oliver  Cleymond  Plaintiff,  and  Robert  Vincent  and  Thomajtn  his  Wife,  Executrix  of  the  Te- 
t  That  an  Exe- ftament  of  Pcnfon,  Defendants,  and  it  was  not  demurred  in  Law  upon  the  Cafe,  but  the  Defen- 
converTtLTc-  dants  pleaded  in  Bar,   as  appears  by  the  Record:  and  the  Record  was  not  b  as  the  Book  of  Re- 

fidue  of  the  Tef- 

tator's  Goods  to  hfc  own  Ufe,  2  Inlr.  33.   9  Co.  88.  b.  90.  3.  Swinb.  382,  46-.         e  9  Co.  88   b.  Wentw.  Off.   of  Exec.  SS.         f  9  Co.  So.  b. 

2  Sec  the  Record  of  the  Cafe  recited  at  large  9  Co.  89.  a.         h   s0   it   is  faid  9  Co.  90.  b.  2  Brovvnl.  ijS. 

port 
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port  is,  as  to  the   Point  of  Averment  of  Affets  to  pay  Legacies,  but  the  Averment  of  Affets  in  In  -n  A£l{°n 
the  Record  was  only  to  pay   all  Debts,    and  to  content  the  Plaintiff  alio,   and  there  was  no  A-  gSnlunExectf- 
verment  of  Affets  to  pay  Legacies  contained  in  the  Record.     Wherefore  all  tr.e  juftices  agreed  ""ponafimpi* 
that  the  Declaration  was  good,  and  that  the  Executors  mould  be  chargeable  to  the  Plaintiff,  and  T°"btot  °thcie 
without  folemn  Argument  they  gave  Judgment  for  the   Plaintiff,  and   that   he   mould  have  a  i,laintg'»CJ(!,s 
Writ  to  enquire  of  the  Damages,  as  appears  hereafter  by  the  Record.  f£e  %VffJ^x 

has  Affets  to  pay 
I  Rol.  Abr.  921.  J.  pi.  1.  9  Co.  90b.   2  Brown],  138.    See  Wentw,   Off",  of  Exec,  ic'r    -1-' 

At  which  Day  before  the  Lord  the  King  and  Lady  the   Queen  at  Weftmirfter  came  the  Parties  The  red  of  the 
aforefaid  by  their  Attornies  atorefaid,  and  becaufe  the  Court  of  the  Lord  the.  King  and  Lady  the  Retord' 
Queen  here  is  not  advifed  of  giving  their  Judgment  of  and  upon  the  Pre  mi  fifes,  Day  is  given  to 
the  Parties  aforefaid  before  the  Lord  the  King  and   Lady  the  Queen  at  Weftmii. filer    until    Satur- 
day next    after  the  Octave  of  St.  Michael  to  hear  their  Judgment  thereon,    becaufe  the  Court  of 
the  Lord  the  King  and  Lady  the  Queen  here  thereof  not  yet,  &c.     At  which  Day  before  the 
Lord  the  King  and  Lady  the  Queen  at  Weflminfter  came  the  Parties  aforefaid  by  their  Attornies 
aforefaid,  whereupon  the  Declaration  aforefaid,  and  all  and  lingular  the  Pr'emiffes  contained  in  (he 
fame  being  feen,  and  by  the  Court  of  the  Lord  the  King  and  Lady  the  Queen  here  more  fully 
underftood,  and  mature  Deliberation  being  had  thereupon,  for  that  it  feems  to  the  fame  Court 
of  the  Lord  the  King  and  Lady  the  Queen  here  that  the  fame  Declaration  is  good  and  fufficient 
in  Law,  therefore  it  is  confidered  that  the  aforefaid  Richard  Norwood  do  recover  his  Damages  by  x '^Xm the 
reafon  of  the  PremifLs  agamft  the  aforefaid  Thomas  and  Edward  -f.     But  becaufe  it  is  unknown  to  jwgnftnt  is 
the  Court  of  the  Lord  the  King  and  Lady  the  Queen  here  what  Damages  the  aforefaid  Richard  DeYildan"^! 
has  fuflained   as  well   by  reafon  of  the  Premiffes,  as  for  his  *  Cofts  and  Charges  by  him  about  rally>  as  if  he 
his  Suit  in  this  Behalf  laid  out,  therefore  it  is  commanded  to  the  Sheriffs  of  London  that  by  the  Executor, ""t 
Oaths  of  twelve  good  and  lawful  Men  of  their  Bailiwick  they  mould  diligently  enquire  what  Da-  fo^g"  upon  the 
mages  the  aforefaid  Richard  has   fuflained,  as  well  by  reafon  of  the  Premiffes,  as  for  his  Ccfts  and'k^Debtit- 
and  Charges  by  him  about  his  Suit  in  this  Behalf  laid  out ;  and  that  they  return  the  Inquifition  fdfis  ^eluded 
which  they  fhould  take  thereupon,  under    their  Seals,  &c.  and  the  Seals,  &c.  to  the  Lord  the  see  Wen^off; 
King  and  Lady  the  Queen  at  Weftminfter  on  Monday  next  after  the  Morrow  of  the  Purification  of  ot  Excc-  '93- 
the  bleffed  Mary,  together1  with  the  Kino's  Writ  thereupon  to  them  directed.     The  fame  Day  is  l.See  l^c- 

i  r         r  ■  j     r>-    ;         J     1  rj°  -  r  J  Abr.  ^.Hardr. 

given  to  the  aforefaid  Richard  there,  tsfc.  i6s. 

It  has  been  greatly  doubted  Jince  the  /aid  Cafe  in  12.  H.  8.  was  ruled,  if  the  Anion  here  would  lie  Nota  bene  by  the 
ly  Law,  and  if  the  fiaid  Cafe  in  1 2.  H.  8.  was  well  adjudged,  or  not.     ||  And  it  has  been  the  Opinion  of  Reportei- 
many  wife  and  learned  men  in  our  Law,  that  by  the  ancient  Law  the  Atlion  was  not  maint enable  againft  \\  crompt.  j.  c. 
the  Executors  in  the  Cafe  fupra,  but  that  Confidence  has  encroached  this  Cafe  upon  the  common  Law.  66- a- b- 
But  it  feems  to  be  otherwife,  and  alfio  it  fieems  that  the  Atlion  Jball  be  maintenable  againft  the  Exe- 
cutors, without  fur mifing  that  they  have  Affets  to  pay  Debts,  and  tofatisfiy  the  Plaintiff  alfio.     For  it  does 
not  appear  to  the  Court  that  there  was  any  Debt  due  by  the  Tejlator,  and  if  there  was  any  Debt  due 
by  Specialty  to  another,  and  the  Executor  had  not  Affets  over  and  above   it   to  pay   the  Plaintiff,  the 
Executor  might  plead  it  in  Bar.     And  to  prove  both  thefie  Points,  note  the  Cafie  in  *  3.  Ed.  3.  in  ltinere  »  .  Ca  ?    3     • 
North :   which  appears  there  as  follows,  viz.  "  Robert  de  T.  brought  a  Bill  of  Debt  againft  the  Exe- 
"  enters  of  one  D.  and  the  Bill  recited  that  the  fame  D.  their  Tejlator  was  bound  to  the  aforefaid 
"  Robert  in  20s.  by  Reafon  that  one  Geffery  was  bound  to  the  fiaid  Robert  in  the  fiaid  Money  for 
"  ten  Quarters  of  Wheat  fold  to  him,  of  which  Geffery  the  fame  Robert  on  a  certain  Day,   Tear, 
"  and  Place  demanded  the  Money  afiore fiaid  in  the  Prefience  of  the  fame  D.  whofe  Executors  they  (the 
"  Defendants)  are,  at  which  Time  he  the  fame  D.  granted  to  pay  the  fame  Money  at  a  certain  Day  for 
*'  the  fame  Geffery,  at  which  Day  he  requefted  him  to  pay  it,  and  he  to  pay,  &c.     And  it  was  fiaid 
'*  on  behalf  of  the  Executors,  that   Robert  demanded  this  Debt  of  them  by  force  of  a  Grant,  and 
"  flawed  nothing  for  it,  wherefore  they  demanded  Judgment  if  to  this  Bill  they  ought  to  anfwgr.     Ro- 
"  bert  faid  that  this  Grant  (whereof  he  counted)  was  not  without  Caufe,  but  that  it  was  by  reafon  of 
"  the  Debt   of  Geffery  who  was  bound  to  us  in  this  Debt  for  a  certain  Caufe  alfio,  as  our  Bill  fiup- 
*'  pofies,  and  therefore  it  feems  to  us  that  you  fio all  be  driven  to  arfwer  to  this  Grant  upon  fuch  Caufe, 
"  The   Executors  jaid  that  they  were  en1  ire  Strangers  to  the  Caufe,  and  their  Trftator  likewifie,  and 
''  therefore  there  was  nothing  to  compel  them  to  anjwer  but  the  Grant,  which  was  infiufficicnt  thereto^ 
'♦  as  they  were  advifed.     Notwithftanding  they  were  put  to  anfwer" 


A  Re- 
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A  Report  of  the  Opinions  of  the  Juflices  of  both  Benches  in  an  ABion  of  Debt  brought  by 
Thomas  Woodward  Plaintiff '  againjl  the  Lord  Darcy  of  Chich  and  others  Defendants, 
which  Opinions  were  declared  in  Trinity  Term  i?i  the  fourth  and  fifth  Tears  of  the  Reign 
of  King  Philip  and  Queen  Mary. 

How  a  Creditor 

LC]mDeZly|T  appears  amongft  the  Records  of  the  Common  Bench  of  Hillary  Term  3  fc?  4  P.  &  M.  Rot. 
retain  Goods  to  £  305.  that  one  Thomas  Woodward  fued  an  Action  of  Debt  in  London  upon  an  Obligation  for 
SS'Smo/.  made  to  him  by  Sir  John  Luttrell  Knight,  againft  Thomas  Lord  Darcy  of  Chich,  Sir  John 
59.3.63.  a.  Chichefter  Knight,  and  Humphry  Coles  Efquire,  Executors  of  the  Teftament  of  Thomas  Windham, 
3°B^in^  71  stik.  wri°  was  Executor  of  the  Teftament  of  the  faid  Sir  John  Luttrell.  Coles  pleaded  never  Executor, 
304. .  1 1  Mod.  40.  nor  ever  adminiftered  as  Executor.  The  other  two  pleaded  in  Bar  that  the  faid  Sir  John  Luttrell  in 
\\%™\.z.  r  his  Lifetime  was  bound  to  the  faid  Witidham  in  a  Recognizance  of  the  Force  of  a  Statute-Staple 
aBacAbr.  378.  according  to  the  Statute  for  Recovery  of  Debts,  in  200/.  to  be  paid  at  a  certain- Day,  at  which 
Swrnb.  Jco,  '  he  did  not  pay  it,  nor  at  any  Time  afterwards  in  his  Life.  And  after  the  Death  of  the  faid  Sir 
362, 459.  Go-  j0hn  Luttrell,  Goods  and  Chatties  to  the  Value  of  200  /.  came  to  the  Hands  of  the  faid  Thomas 
Leg.  ri5,r§a,'3.  Windham  as  Executor  of  the  faid  Sir  John  Luttrell,  which  Goods  and  Chatties  the  faid  Windham 
147,  §  7- 1|5>  in  his  Lifetime  retained  in  his  Hands  for  the  Satisfaction  of  the  faid  200/.  due  and  owing  to  him 
w'en'tw.'  6(1.  of  by  the  faid  Sir  John  Luttrell.  And  further  they  faid,  that  the  faid  Thomas  Windham  in  his  Life- 
E*ec- 3'.  14 ',  time  had  fully  adminiftered  all  the  other  Goods  and  Chatties  of  the  faid  Sir  John  Luttrell,  be- 
Lex.Tcfom.i'oi  fides  the  faid  Goods  and  Chatties  to  the  Value  of  the  faid  200  /.  And  thereupon  they  demanded 
So3.LawotTer-  Judgment /?  aftio. 

*■•  t      &■  whether  or  no  this  was  a  fufncient  Bar,  was  put  to  the  Juftices  or  the  Common  Bench, 

p'."&  m.'        and  alfo  to  the  Juftices  of  the  King's  Bench,  as  well  this  prefent  Trinity  Term  in  the  faid  4  &  5 

Years  of  the  Reign  of  Philip  and  Mary,  as  oftentimes  in  feveral  other  Terms  before.  And  it  was 
FcrthePlaintlft'faid,  that  the  Law  would  not  permit  the  Debtee  Executor  to  retain  in  his  own  Hands  the  Goods 
pifi.?.Rte:Eie-  °f  tne  Teftator  his  Debtor  for  the  Debt  which  the  Teftator  owed  him,  for  two  Caufes.  The 
cutors  3S.H.20.  one  is,  for  that  when  the  Debtee  takes  upon  him  the  Adminiftration  of  the  Goods  of  the  Tefta- 
pt^/2;'.aBro.  tor>  ana"  *°  affents  to  the  Executorfhip,  as  it  is  here  confeffed  by  the  Record  Windham  had  done, 
ixecutors  114.  thereby  the  Law  has  extinguished  the  Action  of  the  Debtee  for  ever,  and  it  fhall  be  taken  that 
^peoI1gD^E21r1lb•l  the  Debtee  was  content  to  have  his  Debt  remitted,  for  he  might  have  refufed  the  Executorfhip, 
N.Bend.38  Huttand  might  have  brought  his  Action  againft  the  Ordinary,  or  other  Perfon  to  whom  the  Ordinary 
34!.'  sdkfiob  ^  committed  the  Adminiftration,  which  bringing  of  the  Action  would  have  been  a  Difagree- 
fa-Gouid].  ibid,  ment  to  the  Executorfhip,  and  by  fuch  Action  he  might  have  recovered  his  Debt  well  enough. 
SwinD^i&^i i  And  therefore  it  was  faid,  there  is  a  Diverfity  taken  in  21.  Ed.  4.  viz.  if  the  Debtee  makes  the 
aBac.Abr.  379.  Debtor  and  another  his  Executors,  although  the  Debtor  never  adminifters,  yet  his  Action  is 
iRohAbr.'934.'gonef°r  ^v^->  which  is  agreed  to  by  all  the  Juftices,  according  to  the  Report.  And  the  Reafon 
pi.  3.  Godojph.  thereof  is  good,  b  for  the  other  cannot  bring  an  Action  without  naming  him  who  does  not  admi- 
wLtw/off/ofriiftcFj  notwithftanding  his  Refufal  ;  and  they  two  cannot  fue  one  of  themfelves  as  Executors 
Exec.  30, 31.  for  a  perfonal  Thing.  c  And  therefore  in  the  fame  Cafe  the  Action  is  extinguifhed,  although 
ment°,j&c.  ir6. lrit  Debtor  who  does  not  adminifter  but  difagrees  dies  firft,  and  the  other  furvives  him.     d  For 

a  perfonal  Action  once  in  Sufpence  by  the  Act  of  the  Party  intitled  to  it  is  always  extinguifhed. 
lobfo  s'/I-  e  But  if  the  Debtor  makes  the  Debtee  and  another  his  Executors,  and  the  Debtee  does  not  ad- 
kcy.  ct  22.  ife  minifter,  but  dies,  there  his  Executors  fhall  have  an  Action  againft  the  furviving  Executor,  as 
ecuTorT'i68°"  m.  the  Book  purports,  and  fo  is  the  Diverfity.  *  But  if  he  adminifters,  there  his  Executors  fhall  never 
35  h.  6. 35.  b  have  an  Action  againft  the  furviving  Executor,  which  being  the  principal  Cafe  there,  Iffue  was 
Executor  76*'  taken  whether  he  adminiftered  in  his  Life  or  not,  which  fhews  that  the  meddling  with  the  Ad- 
m.  15.  Ed.  3.  miniftration  is  a  Difpenfation  of  his  Action  for  ever.  f  And  in  1 1 .  H.  4.  the  Court  took  the  Law 
M.Z4i.Ed'.3.°22.  to  be,  that  if  the  Debtee  takes  to  Wife  one  of  the  Executors  of  the  Debtor,  who  adminifters,  his 
pi.  lo.Fitzjtbid.  Action  is  gone,  but  if  (he  does  not  adminifter,  his  Action  continues,  becaufe  he  may  have  an 
i7.'a. The'oi. Dig.  Aclion  againft  the  others  who  have  adminiftered,  without  naming  his  Wife.  And  forafmuch  as 
Jib.  2.  cap.  11.   in  our  cafe  Windham  knew  that  the  Adminiftration  extinguifhed  his   Action,  (for   Ignorance  of 

vi  2,  q  Co.  "Xf  ■  a.  O  *     ^  o 

iRoi.  r.  176.  the  Law  fhall  not  be  afcribed  to  any  one,  but  we  are  to  prefume  that  he  knew  the  Law,  and 
Saii/PneS  Herk  was  we-^  content  witn  trie  Rule  of  it)  this  gives  us  Caufe  to  judge  that  Windham  was  well  fatis- 
§  48,-fi  Finch  '  Red  that  his  Action  for  this  Duty  fhould  be  loft  for  ever.  For  if  Windham  had  died  inteftate,  and 
409.2Fu1cb.171,  tne  Ordinary  had  committed  the  Adminiftration  of  the  Goods  of  Sir  John  Luttrell  to  one,  and 
Godoiph.  Orph.  of  the  Goods  of  Windham  to  another,  yet  the  Adminiftrators  of  Windham  fhould  not  have  had  an 
13I  J\\  14V  Action  for  the  Debt  againft  the  Adminiftrators  of  Luttrell,  for  a  perfonal  Action  once  fufpended 
§3.' Went.  off.  by  the  Act  or  Agreement  of  the  Party  is  always  extinct,  and  then  if  a  perfonal  Thing  cannot 
*93.XNeif°L«.'  be  had  but  by  Action,  if  the  Action  is  extinguifhed,  the  Thing  itfelf  is  extinguifhed.  £  As  if 
Teftam.  162.  one  is  bound  to  a  Feme  fole  and  to  a  Man  in  20/.  and' afterwards  the  Obligor  takes  the  Woman  to 
merits,  &c.  -"70.  n's  Wife,  and  afterwards  fhe  dies,  the  Duty  is  extinguifhed.  So  here  torafmuch  as  the  Aclion 
Touch,  of  Pre-  is  extinct,  which  was  the  Means  to  come  at  the  Duty,  the  Duty  itfelf  is  alfo  extinct.  And  then  Wind- 
ham might  not  retain  the  Goods  of  the  Teftator  in  Satisfaction  of  a  Duty  which  was  extinct. 
es.P.  Salk.  30S  The  fecond  Caufe  why  he  might  not  retain  the  Goods  in  Satisfaction  of  his  Duty  (it 
PerHoitC.].  was  faid)  is,  for  that  the  Debt  which  Luttrell  owed  was  a  Chofe  in  Action,  to  have 
Godoiph. Orph."  which  Windham  fhould  have  been  driven  to  his  Suit  if  Luttrell  had    been  alive.     And    then 

Lpg.  114.  §  1,2. 

Wentw.  Off.  of  Exec.  31.  Swinb.  3 So,  351.  Nelf.  Lex.  Teftam.  204.  Ante  36  (c).  Yet  it  was  agreed  contrary  in  Crofvran  and  Read's  Cafe,  I  Leon.  320,  viz.  that 
an  Action  of  Debt  lay  for  the  furviving  Co-Executor  againft  the  Executors  ot  the  Debtor.  And  fo  is  Kelw.  122.  b.  Per  Keble.  But  the  Law  feeros  clearly  ocherwifc. 
11  See  Ante  36  (b)  and  the  Books  there  cited,  e  S.  P.  W.  Jones  345  Per  Curiam.  Swinb.  361.     Godoiph  Orph,   Leg.  114.  §1.  115,   §2.    Wentw.  Off.  of 

Exec.  32.  Vin.  Abr.  tit.  Executois  K.  b.   pi.  4.  J.  b.  pi.  4.  *   1  Finch  300.    2  Finch  294.  Nelf.  Lex.  Teftam.  202.  Law  of  Teftaments,  &c.  358.  Poft  185  (f ). 

f  T.  11.  H.  4.  83.  pL  V--  Fi tz.  Executors  s&.  Bro.  57.  Dette  65.  Godoiph.  Orph.  Leg.  113.  Wentw.  Oft',  of  Exec.  31.  Nelf.  Lex.  Teftam-  204,  205,  331. 
I  Finch   300.    2  Finch  294.  Vin.  Abr.  tit.  Executors  J.  b.  pi.  3.  g  P.  8.    Ed.  a.   3.  a  Per  Pigot  &J  Liu.  Bro.  Dette  156.  I  Rol.   Abr,  934,  B,  pi.  4, 

Co.  Litt   264.  b.  S  Co,  136.  a.  Cro.  C.  373.    1  Finch  29,   30c.  2  Findi  41,  294. 

8  when 
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Woodward  vcrjus  Lord  Darcy.   in  C,  B.  185 


when  Windham  being  Executor  to  Luttrell  reprefented  the  Perfon  of  Luttrell,  and  in  his  own 
Perfon  was  as  a  diftinct  Perfon  from  him  whom  he  reprefented  as  Executor,  from  thence  it  follows 
that  the  Debt  due  to  his  own  Perfon  could  not  be  in  any  other  Degree  than  it  was  when 
Lutrell  was  alive,  and  that  was  in  Action,  and  not  executed.  a  And  therefore  it  was  faid,  in  the  a  P°ft  2S2. 
Cafe  of  T.  4.  H.  7.  b.  where  Reynold  Sands  as  Executor  to  one  brought  an  Action  of  Debt  upon  an 
Obligation  againft  Peers  Peckham,  and  Peckham  pleaded  that  the  Teftator  made  him  Executor  by 
one  Teftament,  and  the  Plaintiff  claimed  to  be  Executor  by  another  Teftament,  and  by  Delegacy 
of  the  Pope  the  Teftament  by  which  Sands  claimed  to  be  Executor  was  annulled,  and  Peckham  was 
adjudged  Executor,  by  Reafon  whereof  he  adminiftred,  and  paid  the  Debt  in  Demand  to  one  of 
whom  the  Teftator  had  received  fo  much  for  Ufury,  in  Difcharge  of  the  Teftator's  Confcience, 
and  afterwards  by  another  Delegacy  of  the  Pope  the  firft  Sentence  was  repealed,  and  Sands  was  ad- 
judged Executor,  and  he  demandedjuigmenty?tf^i<?,  and  this  Plea.  0$ Peckham  was  held  infufEcienr, 
and  it  was  adjudged  that  Sands  fhould  recover  the  Debt.  And  one  of  the  Exceptions  there  taken 
to  the  Plea,  and  which  was,  as  it  feems,  one  of  the#Caufes  of  the  Judgment,  was  becaufe  the  Debt 
was  a  Chofe  in  Action,  and  the  Teftator  himfelf  could  not  have  given  it  to  another  without  re- 
covering it  by  way  of  Action,  no  more  might  Peckham  being  his  Executor.  Wherefore  (it  was 
faid)  as  it  appears  there  that  the  Executor  might  not  pay  a  Chofe  in  Action  to  another,  fo  here 
by  thejike  Reafon  Windham  Executor  cannot  pay  himfelf  by  retaining  this  Debt  which  was  in 
Action  to  him.  For  which  Caufes  (it  was  faid)  it  feems  too  hard  that  the  Plea  in  Bar  fhould  be 
good.     And  of  this  Opinion  was  Brook  Chief  Juftice  of  the  Common  Bench. 

On  the  other  Hand  it  was  faid  by  the  oth^r  Judges,  and  by  others  at  the  Ear,  that  Teftaments  Defendants. the 
are  much  favoured,  and  the  Will  of  the  Teftator  is  benignly  refpected  by  the  Lav/.     And  if  the 
Teftator  fhould  appoint  one  to  be  his  Executor  in  whom  he  had  the  greateft  Confidence  of  all  others, b  37-h.  s.Bro. 
as  Teftators  commonly  do,  and  he  that  is  fo  appointed  has  a  Debt  due  to  him  by  the  Teftator,  if  b.V.'c.^  «'o. 
the  meddling  with  the  Adminiftration  fhould  be  an  Extinguifhment  of  his  Debt,  the  Confcquence  ^'7>  238- 
of  it  would  be  that  the  Executor,  rather  than  lofe  his  Debt,  would  refufe  the  Executorfhip,  and  Leg.°3P,  \  2!PIa" 


thereby  the  Confidence  and  Truft  of  the  Teftator  would  be  difappointed,  and  the  Will  would  be  §£We<"-  Qff. 
left  unperformed.     And  befides  it  cannot  be  fuppofed  but  that  the  Teftator,  who  requires  that  Lawof  Tcfia-°* 
his  Debts  fhould  be  paid  to  every  Man,  intended  that  his  Debt  to  his  Executor  fhould   be   paid,  j1^*/;2'347' 
and  that  more  especially  than*  others,  becaufe  it  is  to  be  prefumed  he  was  his  chief  Friend,  in  that  2  Finch  167, 
he  repofes  his  greateft  Confidence  in  him  by  making  him  his  Executor.     So  that  if  the  Execution  l68, 
of  the  Adminiltration  fhould  extinguifh  the  Debt,  this  would  be  derogatory  to  Teftaments,  and  c.see  the  Bcok* 
to  the  Souls  of  Teftators.     To  Teftaments,  for  that  Executors  would  refufe  rather  than  lofe  their  at'the  nLl\i 
Debts,  b  and  without  an  Executor  a  Will  is  null  and  void  :  And  to  the  Souls  of  Teftators,  for  theCafe- 
that  if  the  Executor  takes  upon  him  the  Adminiftration  which  is  an  Ad  of  Charity,  then  thereby  <j  p.i3.  h.  g. 
the  juft  Debt  due  from  the  Teftator  to  the  Executor  would  remain  for  ever  unpaid,  which  would  \*i*i£r*rui~ 
be  dangerous  for  the  Soul  of  the  Teftator.     So  that  fuch  a  Law  would  induce  a  Man  to  omit  264.  b. 
Charity  and  Friendfhip,  or  if  he  did  execute  it,  he  would  be  ungratefully  requited  with  the  Lofs  j.SeeAnteig 
of  a  juft  D  bt  due  to  him,  and  would  be  forced  to  pay  all  the  other  Debts  of  the  Teftator,  and  (*)  and  the 
to  leave  the  Teftator's  Debt  due  to  himfelf  unpaid.     But  our  Law  is  not  fo  unreafonable  or  un-  °°oksthere  Clt~ 
charitable,  '  for  the  Executor  may  retain  Affets  to  pay  himfelf,  notwithftanding  he  may  not  bring  « saik.  3o4. 
an  Action  to  recover  it,  d  for  true  it  is  that  the  Action  is  gone  by  the  Act  of  Adminiftration.  +  And  "  ^od-,  4° 
therefore  the  Books  of  21.  Ed.  4.  and  11.  H.  4.  are  good  Law,  that  the   Action  is  gone  by  the 
Adminiftration,  notwithftanding  the  Executor  Debtee  firft  dies,  and  the  other  furvives.     But  the  f  Keivv;£9'a^3- 
Reafon  why  the  Action  is  loft  for  ever  is,  c  becaufe  in  Judgment  of  Law  he  is  fatisfied  before,  for  Wentw.  off.  of 
if  the  Executor  has  as  much  Goods  in  his  Hands  as  his  own  Debt  amounts  to,  the  f  Property  of  ^"tiiVt' units' 
thofe  Goods  is  altered  and  veiled  in  himfelf,  that  is,  he  has  them  as  his  own  proper  Goods  in  Sa-  the  Executor  ei- 
tisfaction  of  his  Debt,  and  not  as  Executor.     So  that  there  is  a  Tranfmutation  of  Property  by  the  Hand's  Mone'$of 
Operation  of  Law  without  Suit  and  Execution,  for  inafmuch  as  Windham  here  could  not  have  an  theTeftatore, (of 
Action  againft  himfelf  as  Executor,  nor  have  Execution  againft  himfelf  as  Executor,  the  Opera-  ^mikea'pro- 
tion  of  the  Law  is  equivalent  to  a  Recovery  and  Execution  for  him,  and  the  Property  is  as  ftrong-  ponionable 
ly  altered  as  it  could  be  by  Recovery  and  Execution.     So  that  the  Reafon  why  the  Action  is  gone lefttheSunj ow- 
is,  becaufe  he  has  full  Satisfaction  by  the  Alteration  of  the  Property.     And  altho'  the  Debt  was  a  ing  to  him  from 
Chofe  in  Action,  yet  it  is  not  fo  in  him  as  Executor,  for  his  Action  is  totally  gone  for  the  Reafon  mount's  to°the" 
aforefaid,  in  which  Refpect  the  Chofe  in  Action  is  become  converted  into  a  Chofe   in  poiTefTion,  mi  Value  of  ail 
and  a  Satisfaction  executed.     Wherefore  Windham  might  well  retain  Goods  to  fatisfy  his  own  Goods  in  his" 
Debt.     g  And  to  prove  this  the  Cafe  of  12.  PI.  4..  was  cited,  where  in  Debt  upon  an  Obligation  a-  Ha^s,  orex- 
gainft  the  Heir,  he  pleaded  that  the  Plaintiff  was  Executor  to  his  Anceftor,  whofe  Deed  he  fhew-  there  can  be  no 
ed  forth,  and  adminiftred  certain  Goods  to  the  Value  of  the  Debt,  and  more,  retaining  the  fame  Akerationofthe 
Sum  towards  paying  himfelf,  and  Hull  laid,  if  he  did  not  retain  to  pay  himfelf,   he  might  have  re   A&"nlolen- 
tair/ed,  and  therefore  it  fhall  be  faid  his  Folly  that  he  did  not,  et  hjec  opinio  quorundam,  wherefore  n°"ofLJ!"'^un" 

■*  til  ionic  Ejection 

the  Plaintiff  took  IfTue  that  he  adminiftred  no  Goods  of  the  deceaied,  &c.  et  alii  c  contra.    By  which  or  Declaration 
Cafe  it  appears  that  they  then  took  the  Law  to  be,  that  an    Executor  might  retain  Goods  of  the  ™u^rby^fx" 
Tedator  to  fatisfy  his  own  Debt,   notwithftanding  the  Reafon  which  has  been  given,  viz.  that  the  Partof  the 
Debt  was  a  Chofe  in  Action  :  and  it  feems  alfo  by  the  fame  Cafe,   that  if  the  Goods  which  he  ad-  G°°JS  n°}e^  i 

.  ii-f,  •  •  n  feeding  the  Debt 

miniftred  had  not  amounted  to  his  own  Debr,  his     Action  would  have  lain  againft  the  Fleir.     So  due  to  Mm  he 
that  the  Adminiftration  of  die  Executor  is  not  an  Extinguifhment  of  his  Action,   unlcfs  he  has  in  u£wn* 'fo'T 
his  Hands  fufficient  Goods  of  the  deceafed  to  fatisfy  his  own  Debt.      '  For  he  cannot  retain  Goods  whew  the  Tef- 
for  Part  of  his  Debt,  and  for  the  reft  have  an  Action  againft  the  Heir,  for  he  cannot  apportion  his  Ixwd  the°Debt 

Hie  to  him,  the  Properly  of  all  cannot  be  changed,  and  J  wh  it  Part  ftnll  the  Law  adjudge  the  Chan;?  till  cho  ce  bj  tl  .    E  -      'tor  ?  g  P.  12.  H.  4.  21,  pi.  ir. 

Fit7..Ran82    Bro.Dette  6^.  Executors  50.  Port  545.  1»  S.  P.   Salk.  304    11   Mod.    4    ( er  Pewel  J.   3  Dairv.  Abr.  41S.pl.  8.   in  ^largine.  Godolph.  Oruh. 

I.ef.  !!,,  §  3.  197,  <j  7.  Wentw,  Off  of  E«'.\,  32,  93.  Law  ot   I  eft;  menl  ,   lie.  358.  '  S.  P.  Wentw.  Off.  of  Exec,  32,  93.  Gcdolph.  Orph.  Leg,  115,  §  3. 

199  di  {"filaments,  &c,  35S.  3  Danv.  Abr.  387.pl.  4.  Via.  Abr,  til    ■•      itors-M.  1.  pi.  5, 

B  b  b  ■  Debt, 


86  Trinity  Term  4  8c  5.  Philip  and  Mary,   in  G  B, 
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pi  3,  inMargine. 


Debt,  but  he  ought  to  retain  Goods  for  the  whole,  or  have  an  Action  for  the  whole  againft  the  Heir. 
And  fo  upon  a  Confideration  or  Satisfaction  Property  mall  be  altered  by  the  Law  in  feveral  other 
i  t.  19.  h.  7.  Cafes.  aAnd  therefore  in  the  Cafe  between  Dive  and  Langfton  in  19.  //.  7.  which  (it  was  faid)  ap- 
mM^i'ne'  Pears  m  a  fpecial  Report  thereof  extant,where  in  Debt  againft  Dive  and  his  Wife  Executrix  of  one 

'  Redy  they  pleaded  fu'ly  adminiftred,  and  upon  the  Evidence  it  appeared  that  the  Defendants  had 
fc  s. p. 20. h. 7.  in  their  Hands  certain  Goods  which  were  the  Teftator's,  but  they  had  b  paid  to  the  Value  of  them 
I'Jck'c'f.Dy'l'.  m  their  own  Money  to  others  to  whom  the  Teftator  was  indebted,  and  whether  or  no  ihefe  Goods 
pi. 7.  iKoi.Abr.  fhould  be  Affets  was  demurred  in  Law  upon  the  Evidence  5  and  it  was  adjudged  that  they  were 
N.3Bendia'u.  not  Affets,  for  the  Property  of  thefe  Goods  was  altered  by  the  Law  upon  the  Election  of  the  De- 
pi.s  2  Leon. 31.  fendanrs,  towards  Satisfa6tion  of  their  own  Money  which  they  had  laid  down  and  defrayed  about 
4C4!°God4o°F3h.  the  Debts  of  the  Teftator  ;  which  Cafe  is  grounded  upon  the  fame  Reafon  with  the  principal 
&?higVVit7i  Ca^'  as  ic  is  ^ewn  Def°re-  '  ^ne  like  Reafon  is  in  the  Cafe  of  2.  H.  7.  where  the  Clerk  of  the 
aoz,  §  10.  2'i~6,  Parliament  brought  a  Writ  of  Liberate  current  to  the  Clerk  of  the  Hanaper,  to  deliver  to  him  a 
!wsSL«bTrf-  cefca^  Sum  due  to  him  for  his  Fee  as  Clerk  of  Parliament,  and  there  it  is  held  that  if  he  delivers 
tam.' 503/  to  him  the  Liberate,  and  offers  him  an  Acquittance,  and  the  Clerk  of  the  Hanaper  has  fo  much 
in  his  Hands,  he  is  prefently  become  Debtor  to  him  that  delivered  the  Liberate,  fo  that  if  the 
piHi2Fkz.Ba?r'  Clerk  of  the  Hanaper  die,  an  Action  of  Debt  lies  againft  his  Adminiftrators  for  the  Sum:  For 
124/5  Mod  47,  altho'  the  Property  of  the  Money  in  the  Hands  of  the  Clerk  of  the  Hanaper  was  the  King's, 
148^2  Fim"hCh  vet  Dy  the  Liberate  and  Acquittance  the  Property  was  altered  and  became  the  proper  LVSoney  of 
181.  wentw.  the  Clerk  of  the  Hanaper,  in  refpect  of  his  being  chargeable  to  the  Party.  J  From  whence  it  ap- 
^'.Viiwtbr.  pears  that  the  Property  of  Money  or  Goods  upon  Satisfaction  or  Confideration  fhall  be  altered  in 
tit.  Executors  p.  the  Hands  of  him  that  has  it,  without  Parol,  without  Contract,  and  without  Suit  of  Law  or  K±- 
Ante  1,6(0-  edition,  and  all  by  the  fole  Operation  of  Law.  And  therefore  Windham  might  retain  the  Goods 
of  the  Teftator  for  the  Debt  due  to  himfelf,  and  that  fhall  be  a  Payment  in  Law,  and  thereby 
pJPmyAG.rpU.' tne  ProPerty  ma^  be  altered  for  the  Satisfaction  of  the  Debt ;  and  this  is  grounded  upon  Reafon 

'  and  good  Confcience.  e  And  it  was  faid  if  the  Debtee  of  20  /.  makes  the  Debtor  and  another  his 
ep.g.Ed.  4. 3.  Executors,  and  he  has  no  other  Goods  but  the  fame  Debt,  the  Executor  Debtor  fhall  be  charged 
tors'v'.EBro"  °f  the  fame  20  /.  to  others  to  whom  the  Teftator  was  indebted,  by  Danby  and  Choke  in  8.  Ed.  4. 
112.  iRoi.  Abr.  fo  that  by  the  making  of  him  Executor  the  Duty  was  not  extinct  tho'  the  Action  was  gone,  and 
Y^ieoFiud  he  mall  be  charged  to  account  for  the  fame  20  /.  before  the  Ordinary,  quod  Moile  ibi  conceffit.  By 
■v.  Rarnjey.  the  Opinion  of  which  Judges  it  feems,  that  notwithftanding  the  Action  for  the  Duty  is  gone,  and 
saik.C3037.33°4  ll  was  a  Chofe  in  Action,  yet  the  Duty  is  not  extinguifhed,  but  it  fhall  be  Affets  in  his  Hands. 
pcrPo-wci].  ibid.  And  by  the  fame  Reafon  in  the  principal  Cafe  the  Debt  of  20  /.  which  was  a  Chofe  in  Action  is 
We/tw.  off.  not  gone,  altho'  the  Action  for  it  be  gone,  but  it  fhall  be  in  ejfe  to  be  fatisfied,  as  in  the  other 
of  Exec.  30.  cafe  it  fhall  be  in  ejfe  to  be  paid  to  others.  Wherefore  Windham  might  well  retain  the  Money 
Neil-.  'lJx.4'  to  fatisfy  his  own  Debt  which  was  a  Chofe  in  Action,  and  fo  the  Plea  in  Bar  is  good.  And  this 
Teftam.  97,208.  was  the  clear  Opinion  of  all  the  Juftices  of  the  one  Bench  and  of  the  other,  except  Brook  who  was 
enK,°&c.  355,  ftrongly  of  Opinion  againft  them,  and  it  was  the  Opinion  of  all  the  Serjeants  alfo,  as  well  of  the 
356,390.4^.  refl-  Qf  them  as  0f  Catline  at  laft,  who  was  of  Counfel  for  the  Plaintiff.  Wherefore  the  Plaintiff 
1  Chan.  Rep.  having  before  replied  Affets  at  London  befides  the  200  /.  (and  becaufe  it  was  the  clear  Opinion  of 
H&zJti^v  11&  tne  Juices  and  Serjeants,  except  Brook,  that  the  Parties  ought  not  to  plead  de  novo,  but  that  the 
ckambaiai*.  Bar  was  good  and  the  Replication  alfo,  and  there  was  no  rmsjoining  of  Iffue,  nor  could  there  be 
1  chan.cas.292.  any  Repleader)  the  Plaintiff  (feeing  no  other  Remedy)  took  a  Venire  Facias  to  try  the  Iffue.  And 
*  Nae,  in  Ac-  afterwards  the  Writ  and  the  Plea  abated  *  by  the  Death  of  the  Lord  Darcy,  who  died  in  the  lat- 
tions  ot  Debt,    ter  End  of  the  faid  Trinity  Term. 

Account,  or  up- 

en  a  Contract  a- 

sainft  Executors,  the  Death  of  one  abates  the  Writ,  as  appears  H.  37.  H.  6.  16.  pi.  7.  Fitz.  Brief  133.  Bro.  232.  P.  2.  H.  4,  18.  pi.  8.  Bro.   Brief  96.  Executors  123. 

Theol.  Dig.  lib.  12.  cap.  2.  §  34.  Hardr.  114,  161.    And  fo  was  it  adjudged  in  Point  upon  the  Authority  of  this  Cafe  Pafch.  17.  Car.  2.  B,  R.  Worral  v,  Brand,  I  Lev. 

165.  1  Sid,  259.  T,  Raym,  131.  1  Keb.  302,  906,925.  Wentw.  Off.  of  Exsc,  362,  363.     See  the  Statute  of  8  &  9  W,  3,  cap.  11.  §  7. 
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A  brief  Report  of  a  Cafe  argued  by  the  Serjeants  in  the  Common  Bench  in  Trinity  'Term  in 
the  firft  Tear  of  the  Reign  of  ^ueen  Elizabeth,  a?id  in  Michaelmas  Term  next  following, 
and  by  the  fudges  in  Hillary  Term  next  afterwards,  between  Richard  Wrotefley  Plaintiffs 
end  Richard  Adams  and  Elizabeth  his  Wife  Defendants,  in  an  Ejectione  Firmae  brought 
by  the  f aid  Plaintiff  againfl  them.     And  the  Record  was  as  follows. 

jyichcrd  Adams  late  of  Brojley  in  the  County  aforefaid  Yeoman  and  Elizabeth  his  Wife  were  ^<rr;„,refm4&$, 
■"■  Cached  to  anfwer  Richard  Wrotefley  Gentleman  of  a  Plea,  wherefore  with  Force  and  Arms  in--?-  &  M-  «»<■ 
to  one  Meffuage,  60  Acres  of  Land,  20  Acres  of  Meadow,  and  100  Acres  of  Failure,  with  the  Dtciaratfo^' 
Appurtenances  in  Brojley,  which  "John  late  Prior  of  the  Monaflery  of  St.  Milburgh  of  Great- Wenlock^™?™^™1 
now  diffolved,  and  the  then  Convent  of  the  fame  Place  demifed  to  the  aforefaid  Richard  Wrotefley^  ' 
for  the  Term  of  63  Years,  within  the  faid  Term  they  entered,  and  the  fame  for  a  long  Time  oc- 
cupied, and  the  faid  Richard  Wrotefley  hindered  from  taking  the  Profits  of  the  Tenements  afore- 
faid with  the  Appurtenances  according  to  the  Form  of  the  Demife  aforefaid,  and  him  from  his 
Farm  aforefaid  within  the  Term  aforefaid  ejected  ;  and  other  enormous  Things  to  him  did,  to 
the  great  Damage  of  the  faid  Richard  Wrotefley,  and  againfl  the  Peace   of  the  Lord  the  King 
and  Lady  the  Queen  now,  &c.     And  whereupon  the  fame  Richard  Wrotefley  by  Thomas  Newman 
his  Attorney  complains,  that  whereas  one  Thomas  late  Prior  of  the  aforefaid  late  Monaflery  was 
feized  of  the  Tenements  aforefaid  with  the  Appurtenances  in  his  Demefn  as  of  Fee  in   right  of 
his  Monaftery  aforefaid,  and  being  fo  feized  thereof,  the  fame  then  Prior  and  the  then  Convent 
of  the  fame  Place  by  their  certain  Writing  indented,  bearing  Date  on  the  Feafl  of  the  Nativity  of 
St.  John  the  Baptifl  in  the  22d  Year  of  the  Reign  of  Lord  Edward  the  fourth  late  King  of  Eng- 
land, and  made  at  Great-Wenlock  alorefaid  between  the  fame  then  Prior  and  the  then  Convent  of 
the  fame  late  Monaftery  of  the  one  Part,  and  one  John  Bailey  and  Joice  his  Wife  of  the  other 
Part,  and  fealed  with  the  Convent  Seal  of  the  fame  late  Prior  and  Convent,  by  their  unanimous 
Aflent  and  Confent  demifed,  granted,  and  to  Farm  let  to  the  aforefaid  John  Bailey  and  Joice  the 
Tenements  aforefaid  with  the  Appurtenances,  to  have  and  to  hold  to  the  fame  John  and  Joice  and 
their  Affigns  from  the  Fcaft  of  St.  Michael  the  Archangel  then  next  following  unto  the  End  and 
Term  of  80  Years  thence  next  enfuing,  and  fully  to  be  compleat.     By  Force  of  which  Demife 
the  fame  John  Bailey  and  Joice  were  poffeffed  of  fuch  Title,  Intereft,  and  Term  of  Years  of  and 
in  the  Tenements  aforefaid  with  the  Appurtenances,  and  being  fo  thereof  polfeffed,  after  the  afore- 
faid Feafl  of  St.  Michael  the  Archangel  then  next  following  they  entered  into  the  Tenements  afore- 
faid with  the  Appurtenances,  and  were  thereof  poifeffed,  and  being  fo  thereof  poffeffed,  the  fame 
John  died,  and  the  aforefaid  Joice  furvived  him,  and  held  herfelf  in  the  Tenements  aforefaid  with 
the  Appurtenances,  and  was  thereof  fole  poffeffed  by  Right  of  Survivorfhip,  &c.     And  the  fame 
Joice  being  fo  poffeffed  thereof  took  to  Hufband  one  Roger  Wilcox,  whereby  the  fame  Roger  and 
Joice  were  poffeffed  of  the  Tenements  aforefaid  with  the  Appurtenances,  and  being  fo  thereof  pof- 
feffed, the  aforefaid  Joice  died,  and  the  aforefaid  Roger  furvived  her,  and  was  fole  poffeffed  of  thq 
Tenements  aforefaid  with  the  Appurtenances ;  and  the  faid  Roger  being  fo  poffeffed  of  the  Tene- 
ments aforefaid  with  the  Appurtenances,  and  the  Reverfion  of  the  fame  Tenements  with  the  Ap- 
purtenances belonging  to  the  aforefaid  Thomas  late  Prior  and  his  Succeffors,  the  fame  Thomas  late 
Prior  died.     After  whofe  Death  one  Richard  was  duly  elecled  and  made  Prior  of  the  Monaflery 
aforefaid,  whereby  the  fame  Richard  was  feized  of  the  aforefaid  Reverfion  of  the  Tenements  afore- 
faid with  the  Appurtenances  as  of  Fee  and  Right,  in  right  of  the  late  Monaflery  aforefaid,  and 
the  fame  Richard  being  fo  feized  thereof  afterwards  likewife  died;  after  whofe  Death  one  Rowland 
was  duly  elecled  and  made  Prior  of  the  Monaftery  aforefaid,  whereby  the  fame  Rowland  was  feiz- 
ed  of  the  Reverfion  of  the  aforefaid  Tenements  with  the  Appurtenances  as  of  Fee  and  Right,  in 
right  of  the  Monaftery  aforefaid,  and  the  fame  Rowland  being  fo  feized  thereof  afterwards  like- 
wife  died  ;  after  whofe  Death  one  John  was  duly  elecled  and  made  Prior  of  the  Monaftery  afore- 
faid, whereby  the  fame  John  late  Prior  was  feized  of  the  aforefaid  Reverfion  of  the  Tenements 
aforefaid  with  the  Appurtenances  as  of  Fee  and  Right,  in  right  of  the  Monaftery  aforefaid.    And 
the  aforefaid  Rrger  being  poffeffed  of  the  Tenements  aforefaid  with  the  Appurtenances,  the  Rever- 
lion  thereof  belonging  to  the  aforefaid  John  late  Prior,  and  to  the  Convent,  and  his  Succeffors,  as 
in  right  of  the  Monaftery  aforefaid,  the  fame  John  then  Prior  and  the  then  Convent  of  the  fame 
late  Monaftery  afterwards,  viz.  the  fourth  Day  of  September  in  the  26th  Year  of  the  Reign  of  Lord 
Henry  lace  King  of  England  the  Eighth  from  the  Conqueft,  at  Great-Wenlock  aforefaid,  by  their 
certain  Writing  indented  made  between  them  the  faid  John  then  Prior  of  the  Monaftery  aforefaid 
and  the  then  Convent  of  the  fame  Place  of  the  one  Part,  and  the  aforefaid  Richard  Wrotefley  of 
the  other  Part,  (one  ('art  whereof,  fealed  with  the  common  Seal  of  the  aforefaid  John  then  Prior 
and  the  Convent,  the  fame  Richard  Wrotefley  produces  here  in  Court,  the  Date  whereof  is  the  fame 
fourth  Day  of  September  in  the  26th  Year  abovefaid)  by  their  unanimous  Affent  and  Confent  granted 
and  to  Farm  kt  to  the  fame  Richard  Wrotefley  the  Tenements  aforefaid  with  the  Appurtenances, 
by  the  Name  of  the  Reverfion  of  all  their  Farm  in  Btofley,  and  by  the  Name  of  one  other  Tene- 
ment there  with  all  the  Lands,  Leafows,  Paftures,  and  Meadows  to  the  fame  belonging,  and 
with  all  and  lingular  their  Appurtenances  then  in  the  Tenure  and  Occupation   of  the  aforefaid 
Roger  Wilcox.     To  have  and  to  hold  to  the  fame  Richard  Wrotefley  and  his  Affigns  from  the  End 
and  Expiration  of  the  aforefaid  Term  of  Years  demifed  to  the  aforefaid  Roger  Wilcox  unto  the 
8  End 
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End  and  Term  of  63  Years  from  thence  next  following,  and  fully  to  be  compleat,  with  this,  that 
the  aforefaid  Richard  Wiotefley  will  aver,  that  the  aforefaid  60  Acres  of  Land,   20  Acres  of  Mea- 
dow, and  100  Acres  of  Failure  with  the  Appurtenances  in  Brrfley  aforefaid   from  Tims  whereof 
the  Memory  of  Man  is  not  to  the   contrary    have  always  been  demifabie  and  dcmifed  with  the 
aforefaid  Farm  and  Tenements   aforefaid,  and  let  and  occupied  with  the  fame.     And  afterwards 
the  aforefaid  John  late  Prior  and  the  Convent  of  the  aforefaid  late  Monadery  by  their  Deed  fealtd 
with   the  common  Seal  of  the  faid  late  Prior  and  Convent,  and  inrolled  of  Record  in  the  Co'urc 
of  Chancery  of  the  aforefaid  late  King  Henry  the  eighth  at  Weftminjler  in  the  County  of  Middle/ex, 
bearing  Date  the  25th  Day  of  January  in  the  3 1  ft  Year  of  the  Rtign  of  the  aforefaid  late  King  Henry 
the  eighth,  granted  the  Reverfion  of  the  Tenements  aforefaid  with  the  Appurtenances  amongft  o- 
ther  Things  to  the  aforefaid  late  King  Henry  the  eighth,  to  have  to  him  his  Heirs  and  Succeffbrs 
For  ever.     By  virtue  of  which  Grant,  and  of  a  certain  Statute  made  in  a  Parliament  of  the  afore- 
faid late  King  Henry  the  eighth  begun  and  holden  at  Weftminjler  the  28th  Day  of  April  in  the  3  ift 
Year  of  his  Reign,  the  fame  late  King  Henry  the  eighth  was  feized  of  the  Reverfion  of  the  Tene- 
ments  aforefaid  with  the  Appurtenances  as  of  Fee  and  Right,  in  right  of  his  Crown  of  England. 
And  the  fame  late  King  Hen<y  the  eighth  being  fo  feized  of  the  Reverfion  of  the  Tenements  afore- 
faid with  the  Appurtenances,  by  his  Letters  Patent  bearing  Date  at  Weftminjler  the  27th  Day  of 
September  in  the  37th  Year  of  the  Reign  of  the  fame  late  King  Henry  the  eighth,  granted  the  Re- 
verfion of  the  Tenements  aforefaid  with  the  Appurtenances  amongft  other  Things  to  one  Will  am 
Finnock  and  Elizabeth  his  Wife,  to  have  and  to  hold  to  them  their  Heirs  and  Affigns  for  ever. 
By  Reafon  of  which  faid   Letters  Patent  the  fame  William  Pinnock  and  Elizabeth  were  feized  of 
the  Reverfion  of  the  Tenements  aforefaid  with  the  Appurtenances  as  of  Fee  and  Right.     And  be- 
•     ing  fo  feized  thereof,  and  the  aforefaid  Roger  Wlcox  being  pofTeffed  in  Form  aforefaid  of  the  Te- 
nements aforefaid  with  the  Appurtenances,  the  fame  Roger  Wilcox  afterwards  at  Brcfley  aforefaid 
made  his  laft  Will  and  Tefiament,  and  therein  devifed  his  Term,  Eftate,  and  Intereft  of  and  in 
the  aforefaid  Tenements  with  the  Appurtenances  to  Elizabeth  his  Wife,  and  condituted  the  fame 
Elizabeth  Executrix  of  his  lad  Will  and  Teftament  aforefaid,  and  there  died,  by  Reafon  whereof, 
after  the  Death  of  the  fame  Roger  Wilcox,  the  aforefaid  Elizabeth  entered  into  the  Tenements  a- 
forefaid  with   the   Appurtenances,  and  was  thereof  pofTefTed  by  virtue  of  the  Legacy  aforefaid. 
And  the  fame  Elizabeth  being  fo  thereof  pofTefTed  took  to  Hufband  the  aforefaid  Richard  Adams, 
whereby  the  fame  Richard  Adams  and  Elizabeth  were  pofTefTed  of  the  Tenements  aforefaid  with  the 
Appurtenances.     And  being  fo  thereof  pofTefTed,  and  the  aforefaid  William  Pinnock  and  Elizabeth 
being  feized  in  Form  aforefaid  of  the  Reverfion  of  the  fame  Tenements  with  the  Appurtenances, 
the  fame  William  Pinnock  and  Elizabeth  his  Wife  afterwards,  viz.  the  tenth  Day  of  May  in  the  Jourth 
Year  of  the  Reign  of  Lord  Edward  the  ftixth  late  King  of  England,  aiBrofley  aforefaid  demifed  to  the 
aforefaid  Richard  Adams  and  Elizabeth  his  Wife  the  Tenements  aforefaid  with  the  Appurtenances, 
to  have  and  to  hold  to  the  fame  Richard  Adams  and  Elizabeth  his  Wife  and  their  Affigns  for  Term 
of  their  Lives,  and  of  the  longed  Liver  of  them,  whereby  the  fame  Richard  Adams  and  Elizabeth 
his  Wife  were  feized  of  the  Tenements  aforefaid  with  the  Appurtenances  in  their  Demefn  as  of 
Freehold,  and  by  Reafon  whereof  the  aforefaid  Term  of  Years  of  the   faid  Richard  Adams   and 
Elizabeth   his   Wife    of  and    in    the    Tenements  aforefaid   with   the  Appurtenances  was   utter- 
ly ended  and    expired.     And  afterwards,  viz.   the  lad    Day    of  Oilober  in  the  fecond  and  third 
Years  of  the  Reign  of  the  Lord  the  King  and  Lady  the  Queen  now,  the  aforefaid  Richard  Wro- 
tefley entered  into  the  Tenements  aforefaid  with  the  Appurtenances,  and  was  thereof  pofTefTed  by 
virtue  of  the  aforefaid  Demife  thereof  made  to  him  in  Form  aforefaid  by  the  aforefaid  John  late 
Prior  and  Convent,  until  the  afore  faid  Richard  Adams  and  Elizabeth  his  Wife,  the  ft, >  ft  Day  of 
November  in  the  ftecond  and  third  Years  of  the  Reign  of  the  Lord  the  King  and  Lady  the  Queen 
now,   with  Force  and  Arms  into  the  Tenements  aforefaid  with  the  Appurtenances  entered,  and 
the  fame  occupied  for  a  long  Time,  viz.  from  the  aforefaid/^  Day  of  November  in  the  ftecond 
and  third  Years  abovefaid,  until   the   Day  of  obtaining  the  original  Writ  of  the  faid  Richard 
Wrotefley,  that  is  to  fay,  the  26th  Day  of  May  in  the  third  and  Jourth  Years  of  the  Reign  of  the 
Lord  the  King  and  Lady  the  Queen  now,  and  him  the  faid  Richard  prevented  from  taking  the 
Profits  of  the  Tenements  aforefaid  with  the  Appurtenances,  according  to  the  Form  of  the  De- 
mife aforefaid,  and  him  from  his  Farm  aforefaid  within  theTerm  aforefaid  ejected;  and  other  Wrongs 
&c.  to  the  great  Damage,  &c.  and  againft  the  Peace,  &c.  Wherefore  he  fays  that  he  is  dam- 
nified and  has  Damage  to  the  Value  of  20  /.  and  thereupon  he  brings  Suit,  &c. 

And  the  aforefaid  Richard  Adams  and  Elizabeth  by  Humphry  Dickens  their  Attorney  come  and 
tycr,  .  "s  p'ay  defend  the  Force  and  Injury  when,  &c.  and  pray  Oyer  of  the  Indenture  aforefaid  made  between  John 
Prior  of  the  Monadery  of  St.  Milburgh  and  the  Convent  of  the  fame  Place,  and  the  aforefaid  Richard 
Wrotefley.  And  it  is  read  to  them  in  thefe  Words,  viz.  "  This  Indenture  made  the  fourth  Day  of 
"  September  in  the  2  6  th  Year  of  King  Henry  8.  Between  John  Prior  of  the  Monadery  of  St.  Milburgh 
"  of  Much  Wenlock  and  the  Convent  of  the  fame  Place  of  the  one  Part,  and  Richard  Wrotefley  of 
"  the  fame  Town  Gentleman  of  the  other  Part,  witneffeth  that  the  faid  Prior  and  Convent  of  their 
"  whole  AfTent  and  Confent  have  granted,  demifed,  let,  and  by  thefe  Prefents  do  to  Farm  fet  to  the 
"  faid  Richard  Wrotefley  the  Reverfion  of  all  their  Farm  in  Brofley,  and  alfo  another  Tenement  there,  ■ 
"  with  all  the  Lands,  Leafows,  Padures,  and  Meadows  to  the  fame  belonging,  and  with  all  and  fin- 
"  gular  their  Appurtenances  now  in  the  Tenure  and  holding  of  one  Roger  Wilcox,  to  have  ana  to  hold 
44  all  the  faid  Farm  and  Tenement,with  all  other  as  before  is  faid,  to  the  faid  Richard  Wrotefley  and  to 
f*  his  Affigns,  from  the  End  and  expiring  of  the  Termof  Years  granted  to  the  faid  Roger  Wilcox,  to 

the 
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.«*  the  End  and  Term  of  63  Years  then  next  and  immediately  enfuing,  and  fully  to  be  com- 
"  pleat  and  ended.  Yielding  and  paying  therefore  yearly  to  the  faid  Prior  and  his  Succeflbrs 
.  "  40J.  of  good  and  lawful  Money  of  England,  to  be  paid  at  the  Terms  there  ufed,  with  Suit  of 
"  Court,  Heriot,"  and  all  other  Services  after  the  Cuftom  of  the  Manor  there,  Teritry  only  ex- 
"  cept,  becaufe  of  i2d.  of  Increafe  contained  within  the  faid  Rent  of  4.0s.  The  faid  Richard 
"  and  his  Affigns  alfo,  during  the  faid  Term,  the  faid  Farm  in  all  Manner  of  Buildings  to  the 

V  fame  belonging  well  and  furriciently  mail  fuftain  and  repair  as  often  as  mall  be  needful,  upon 
"  their  own  proper  Cofts  and  Expences,  and  in  the  End  of  their  Term  fo  fhall  leave.     And  the 

V  faid  Prior  and  his  Succeflbrs  mail  deliver  by  their  Bailiff  there  or  their  Affigns  Timber  there- 
"  unto.  And  the  faid  Richard  and  his  Affigns  during  the  faid  Term  fhall  have^  fufficient  Houfe- 
"  bote  and  Heybote.  And  if  it  fhall  happen  the  faid  Rent  of  40  s.  to  be  unpaid  after  any  Feaft 
"  wherein  it  is  payable,  by  the  Space  of  a  Month,  then  it  fhall  be  lawful  for  the  faid  Prior  and 
"  his  Succeflbrs  into  the  faid  Farm  and  Tenement  with  all  other  before  rehearfed  to  re  enter,  and 
"  the  fame  to  have  and  enjoy  as  in  their  former  Eftate,  this  Indenture  in  any  wife  notwithftand- 
"  ing.  The  faid  Prior  and  Convent  and  their  Succeflbrs  the  faid  Farm  and  Tenement  with  all 
c'  other  before  rehearfed  to  the  faid  Richard  and  to  his  Affigns  during  the  fiid  Term  aaainft  all 
"  Men  fhall  warrant,  acquit,  and  defend.  In  witnefs  whereof  the  Parties  aforefaid  to  thefe  pre- 
"  fent  Indentures  interchangeably  have  fet  their  Seals.    Given  ztWenlock  in  the  Chapter- houfe  there 

"  the  Day  and  Year  abovefaid."  Which  being  read  and  heard  the  fame  Richard  and  Elizabeth  DemurtotheBe. 
fay,  that  the  Declaration  aforefaid  in  Manner  and  Form  aforefaid  declared  is  infufficient  in  Law  ckfali°'" 
for  the  aforefaid  Richard  Wrote/ley  'to  maintain  his  Action  aforefaid  againft  the  faid  Richard  A- 
dams  and  Elizabeth,  and  that  they  have  no  Neceffity,  nor  are  by  the  Law  of  the  Land  bound  to 
anfwer  the  Declaration  aforefaid  in  Manner  and  Form  aforefaid  declared  :  And  this  they  are  ready 
to  verify,  wherefore  for  want  of  a  fufficient  Declaration  of  the  aforefaid  Richard  Wrotejley  in  this 
Behalf,  the  fame  Richard  Adams  and  Elizabeth  pray  Judgment,  and  that  the  aforefaid  Richard 
Wrotejley  may  be  precluded  from  having  his  Action  aforefaid  again!!:  them,  &c. 

And  the  aforefaid  Richard  Wrote/ley,  for  that  he  has  above  declared  fufficient  Matter  in  Law  joinder. 
to  have  and  maintain  his  Action  aforefaid  againft  the  aforefaid  Richard  Adams  and  Elizabeth,  which 
he  is  ready  to  verify,  which  faid  Matter  the  aforefaid  Richard  Adams  and  Elizabeth  do  not  deny, 
nor  thereunto  in  any  wife  anfwer,  but  the  faid  Averment  wholly  refufe  to  admit,  prays  Judg- 
ment, and  his  Damages  by  reafon  of  the  Trefpafs  and  Ejectment  aforefaid  to  be  adjudged  to 
him,  &c.  And  becaufe  the'  Juftices  here  will  advife  of  and  upon  the  Premiffes  before  they  »ive  Continuance. 
Judgment  thereon,  Day  is  given  to  the  Parties  aforefaid  here  on  the  Oaave  of  St.  Michael^  to 
hear  their  Judgment  thereon,  becaufe  the  Juftices  here  not  yet,  &c. 

The    CASE. 

The  Cafe  was  recited   in  this  Manner.     It  appears  by  the  Record  that  Richard  Wrotejley  has  A  Prio1 Ieafed  \ 
'brought  an  Eje£lione  Firm*  againft  Richard  Adams  and  his  Wife,  for  one  Meffuage,.  60  Acres  of  fnd  wf  fo/" 
Land,  20  Acres   of  Meadow,  and  100  Acres  of  Pafture  with  the  Appurtenances  in  BroJley.Yea"> theHuf- 
And  he  counts  that  Thomas  late  Prior  of  the  Monaftery  of  St.  Mlburgh  of  Great  Wenlock  now  wife  2  an! 
diflblved  was  feized  of  the  faid  Tenements  in  his  Demefn  as  of  Fee,  in  Right  of  the  faid  Monaf-  otherHufband» 
tery.     And  that  he  being  fo  feized  and  the   Convent  by  Deed  indented  bearing  Date  on  the  Prior'kafef  the 
Feaft  of  St.  John  Baptijl  in  the  2 2d  Year  of  the  Reign  of  King  Edward  4.  made  a^Leafe  thereof  ^Im  to  fe 
to  John  Bailey  and  Joice  his  Wife  for  80  Years  next  enfuing  after  the  Feaft  of  St.  Michael  then  PkintTff  for  I " 
next  to  come,  and  that  after  the  fame  Feaft  they  entered,  and  the  Hufband  died,  and  the  Wife  J0er™m °J Jeea7 
furvived,  and  took  to  Hufband  Roger   Wilcox,  whereby  the  faid  Roger  and  Joice  were  poffefled  «° ™wi*- 
of  the  faid  Tenements ;  and  afterwards  Joice  died,  and  Roger  furvived  her,  and  was  fole  poffefled  Sl;mL 
of  the  laid  Tenements.     And  he  being  fo  poffefled,  and  the  Reverfion  belonging  to  the  faid  Prior  and  afterward'"' 
ind  his  Succeflbrs,  the  faid  Prior  died,  after  whofe  Death  one  Richard  was'duly  elected  and  made  S^enrdS 
Trior  of  the  faid  Monaftery,  whereby  he  was  feized  of  the  Reverfion  of  the  faid  Tenements  as  of  grantednthe  Re- 
Fee  and  Right,  in  Right  of  his  faid  Monaftery.     And  he  being  fo  feized  died,  after  whofe  Death  ^7°SS 
one  Rowland  was  duly  elecled  and  made  Prior  of  the  faid  Monaftery,  whereby  he  was  feized  of  earned  theV- 
the  Reverfion  of  the  faid  Tenements  as  of  Fee  and  Right,  in  Right  of  the  faid  Monaftery.     And  Fee^heTrviv 
he  being  fo  ftized  died,  after  whofe  Death  one  John  was  duly  eleded  and  made  Prior  of  the  faid  ™%  HuftanTiT 
Monaftery,  whereby  he  was  feized  of  the  faid  Reverfion  of  the  faid  Tenements  as  of  Fee  and  Ltf eaVdS* 
Right,  in  Right  of  the  faid  Monaftery.     And  the  faid  Roger  being  poffefled  of  the  faid  Tene-  ,e-™'ng  an  after.! 
rnents    and  the  Reverfion  thereof  belonging  to  the  faid  John  Prior  and  his  Succeflbrs,  the  fame  J?"  E£aS 
John  Prior  and  the  Convent  of  the  fame  Monaftery  afterwards,  viz.  the  4th  Day  of  September  in  the  Term>  *bo 
the  26th  Year  of  the  Reign  of  King  Henry  8.  by  their  Deed  indented,  (one  Part  whereof  is  here  ItSitf 
fhewn  forth)  leafed  to  the  Plaintiff  the  faid  Tenements  with  the  Appurtenances,  by  the  Name  ofand  thev  being 
the  Reverfion  cf  all  their  Farm  in  BroJley,  and  alfo  by  the  Name  of  another  Tenement,  with  all  Te™^0^ 
the  Lands,  Leaiows,  Failures,  and  Meadows  to  the  fame  belonging,  and  with  all  and  fincTulartemee'of  Ki"s 
their  Appurtenances,  then  in  the  Tenure  and  Occupation  of  the  faid  Roger  Wi'cox,    to  have°  and  rLn'for'ufc'0 
to  hold  to  the  fame  Plaintiff  and  to  his  Affigns  from  the  End  and  Expiration  of  the  faid  Term  ofwh!ch  AccePr>- 
Years   derailed  to   the  aforefaid  Roger  Wilcox,  unto  the  End  and    Term    of  63  Years  thence  IZ  uJtlt 
next  enfuing;  with  this,  that  the  Haintiff  will  aver  that  the  aforefaid  60  Acres  of  Land    2oing  the  firft  is 
Acres  of  Meadow,  and  100  Acres  of  Pafture  with  the  Appurtenances  in  BroJley  aforefaid  fromthe'^tw, 
Time  immemorial  have  been  always  demifable  and  demifed  with  the  Farm  and  renement  afore- p,hereupon  the 
faid    and  let   and  occupied  with  the  fame.     And  afterwards  the  aforefaid  John  late  Prior  and  teX' ^Tof 
the  Convent  by  their  Deed  inrolled  in  the  Chancery,   bearing  Date  the  25th  Day  of  January   inthe.  Uafe  made 
the   31ft  Year  of  the  Reign  of  King  Henry  8.  granted  the  Reverfion  of  the  faid  Tenements  a-  »  Tktv'l 

had  been  fpentby 
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mono-ft  other  Things  to  the  faid  late  King  Henry  8.  his  Heirs  and  Succeflbrs  for  ever,  by  virtue  of 
which  Grant,  and  of  a  certain  Statute  made  in  a  Parliament  of  the  faid  late  King  Henry  8.  begun 
and  holden  at  Weftminfter  the  28th  Day  of  April  in  the  31ft  Year  of  his  Reigr^  the  faid  King 
Henry  8.  was  feized  of  the  Reverfion  of  the  faid  Tenements  as  of  Fee  and  Right,  in  Right  of  his 
Grown.     And  afterwards  the  fame  King  by  his  Letters-patent  bearing  Date  at  Weftminfter  the  a 7th 
Day  of  September  in  the  37th  Year  of  his  Reign,  granted  the  Reverfion  of  the  faid  Tenements 
with  the  Appurtenances  to  William  Pinnock  and  Elizabeth  his  Wife,  and  to  their  Heirs.     And  af- 
terwards the  faid  Roger  Wilcox  being  poffeffed  ut  fupra  made  his  Teftament,  and  thereby  de- 
vifed  all  his  Term,  Eftate,  and  Intereft  in  the  faid  Tenements  to  Elizabeth  his  Wife,  and  made 
her  his  Executrix,  and  died,  and  Elizabeth  his  Wife  entered  into  the  faid  Tenements,  and. was 
thereof  poffeffed  by  Force  of  the  faid  Legacy,  and  took  to  Hufband  the  faid  Richard  Adams  one 
of  the  Defendants,  by  Reafon  whereof  he  and  his  faid  Wife  were  poffeffed  of  the  faid  Tenements. 
And  they  being  fo  poffeffed,  the  faid  William  Pinnock  and  his  faid  Wife  the  10th  Day  of  May  in. 
the  4th  Year  of  the  Reign  of  King  Edward  6.  demifed  the  faid  Tenements  to  the  Defendants  for 
their  Lives,  whereby  the  faid  Defendants  were  feized  thereof  in  their  Demefn  as  of  Freehold, 
and  by  Reafon  whereof  the  faid  Term  of  Years  which  the  Defendants  had  in  the  faid  Tenements 
was  utterly  ended  and  expired.     And  afterwards,  viz.  the  laftDay  of  Otlober,  in  the  2d  and  3d 
Years  of  the  Reign  of  King  Philip  and  Queen  Mary,  the  faid  Plaintiff  entered  into  the  faid  Tene- 
nements,  and  was  thereof  poffeffed  by  virtue  of  the  faid  Demife  in  Form  aforefaid  made  to  him 
by  the  faid  late  Prior  and  Convent,  until  the  faid  Defendants  ^ht  firft  Day  of  November  in  the  3d 
and  4th  Years  of  the  Reign  of  the  faid  King  and  Queen  oufted  him.     And  he  counts  to  his  Da- 
mages of  10/.     And  the  Defendants  demand  Oyer  of  the  faid  Deed  of  Demife  made  to  the  Plain- 
tiff by  the  laid  late  Prior  and  Convent,  and  it  was  read  to  them,  and  entered  de  verbo  in  verbum. 
And' the  Deed  was,  that  they  had  granted  and  demifed  to  the  Plaintiff  the  Reverfion  of  all  their 
Farm  in  Brofiey,  and  alfo  another  Tenement,  with  all  the  Lands,  Leafows,  Paftures,  and  Mea- 
dows to  the  fame  belonging,  with  all  and  fingular  their  Appurtenances,  then  in  the  Tenure  of 
one  Roger  Wilcox,  to  have  and  to  hold  all  the  faid  Farm  and  Tenement  with  all  others,   as  is 
before  rehearfed,  to  the  faid  Richard  Wrotejley  and  his  Affigns  from  the  End  and  Expiration  of 
the  Term  of  Years  granted  to  the  faid  Roger  Wilcox  to   the  End  and  Term  of  63  Years  then 
next  and  immediatly  enfiiing,  and  fully  to  be  compleat  and  ended.     And  upon  this  the  Defen- 
dants demur  in  Judgment.  t  m 

And  on  their  Part  it  was  argued  in  'Trinity  Term  by  Walk  Serjeant,  and  in  the  faid  Term  ot 
St.  Michael  by  Southcote,  Walfh,  and  Cams  Serjeants.     And  on  the  Part  of  the  Plaintiff  it  was  ar- 
oued  in  the  faid  Trinity  Term  by  Harper  Serjeant,  and  in  the  faid  Term  of  St.  Michael  by  Cholm- 
•  fey,  Corbet,  and  Wefton  Serjeants.     And  in  the  faid  Term  of  St.  Hillary  it  was  argued  by  the  Court, 
ixc^onstakenwiby  Weft on  then  being  a  Judge,  and  by  Anthony  Brown  Juftice,  and  Dyer  Chief  Juftice,  but 
by  ffie  Defer,-  gjr  pjump]r,ry  Brown  who  was  then  one  of  the  Juftices  did  not  argue  at  all,  becaufe  he  was  fo  old 
cinrlation!h,eDe"  that  his  Senfes  were   decayed,  and  his  Voice  could  not  be  heard.     And  divers  Exceptions  were 
taken  to  the  Count  by  them  that  argued  for  the  Defendants.     The  firft  was,  that   where  the 
Plaintiff,  in  order  to  fhew  the  firft  Leafe,   commences  at  the  Seizin  of  Thomas  the  firft  Prior 
mentioned,  he  there  fays  that  Thomas  late  Prior  of  the  Monaftery,  &c.  in  which  Cafe  he  has  im- 
properly called  him  late  Prior,  becaufe  he  has  fhewn  that  there  were  three  Priors  after  him,  viz. 
Richard,  Rowland,  and  John.     But  he  ought  to  have  called   him  (quondam)  fometime  Prior,  for 
late  contains  the  Time  juft  paft,  and  fomeiime  may  be   referred    to  any  Time  but  the  Time  juft 
paft,  wherefore  inafmuch  as  by  fhewing  three  Succeflbrs  he  has  falfified  the  late,  and  fo  has  made 
a  Repugnancy  in  his  Declaration,  which  ought  to  be  uniform,  the  Declaration  fhall  for  that  Rea- 
fon abate.     To  which  it  was  anfwered,  that  fometime  Prior  would  have  been  more  proper  than  late, 
but  yet  that  late  is  proper  enough,  and  is  frequently  ufed  in  the  Senfe  of  fometime,  as  well  as  fame- 
time   in  the  Senfe   of  late.     As  in  Writs  of  Forcible  Entry  fued  at  this  Day  upon  the  Stature  of 
8.  H.  6.  the  Words  are,  whereas  in  the  Statute  made  in  the  Parliament  at  Weftminfter  in  the  eighth 
Tear  of  the  Reign  of  King  Henry  the  Sixth  late  King  of  England,  &c.     So  that  the  Form  of  the 
Writ  at  this  Day  calls  King  Henry  6.   late  King  of  England,  although   there   have    been   eight 
Kino-s  and  Queens  ilnce  his  Time.     And  in  the  Writ  of  Dower  unde  nihil  habit  the  Words  are, 
Command  A.  that  juftly,  tie.  he  render  to  B.  who  was  the  Wife  of  C.  her  reasonable  Bower  which  is- 
come  to  her,  of  the  Freehold  which  was  cf  and  belonging  to  the  aforefaid  C.  fometime  her  Hufband. 
LSfin£y&fa     So  that  although  her  Hufband  died  but  a  little  while  before,   yet  the  Writ  fays  fometime 
be  intended  i0o  ker  Hufband.     From  whence  we  may  fee  that  fometime  is  in  fome  places  put  for  the  Time  juft  paft, 
Years  a&o.        ^  ^  for  the  Time  paffed  *  ]ong  fince^  for  which  reafon  jMte  ufed  in  fae  Senfe  of  fometime  may 

i  Ante  83(g).  ^  wdl  permktedj  and  e{pec}aHy  in  Counts,   f  which  if  they  have  Matter  of  Subftance  fhall  ne- 
ver abate.     And  therefore,  the  Exception  was  difallowed  by  the  Rule  of  the  Court. 

Exception  ».  Another  Exception  taken  was,  viz.  that  the  Place  is  not  fhewn  where  John  Bailey  died,  nor  the 

Place  where  Joice  took  Wilcox  to  Hufband,  nor  the  Place  where  John  the  Prior  who  made  the 
Leafe  was  elecled  :  For  to  fhew  the  Certainty  of  the  Commencement  of  the  Leafe  claimed  by  the 
Plaintiff,  he  fhews  the  Conveyance  of  the  firft  Leafe,  in  order  to  reduce  the  fame  to  an  End,  for 
the  End  of  the  firft  Leafe  makes  the  Commencement  of  the  fecond  Leafe.  And  if  John  Bailey 
was  not  dead,  then  it  follows  that  Joice  could  .not  have  the  whole  Term  folely  by  Survivorfhip : 
and  if  Joice  was  not  married  to  Wilcox,  thence  it  follows  that  Wilcox  could  not  have  the  Term 
by  the  Marriage  and  Survivorfhip  of  the  Wife  :  and  if  John  (who  is  fhewn  to  be  the  laft  Pnor) 
was  not  elected  and  made  Prior,  from  thence  it  follows  that  his  Leafe  made  to  the  Plaintiff  is 
not  good.  So  that  each  of  thefe  Things  by  itfelf  is  traverfable,  and  if  any  one  of  them  be  rra- 
verfed  and  found,  itdeftroys  the  Plaintiff's  A&ion,  for  which  reafon  the  Place  where  the  Things 

!  were 
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were  done  ought  to  be  fhewn,  becaufe  the  Venue  fhall  come  from  thence  if  the  Things  be  traver  aH.6.Ed.4..i. 
fed.     aAs  in  Debt  upon  an  Obligation  the  Place  where  the  Obligation   was    mafc   ou^ht  to  pi  *7 Lieu  55' 
b;  fhewn  in  the  Count;  b  or  if  Attornment  be  alledged,  the  Place  where  it  was  made  ou*  lu  to  ^V^l  i 
be  pleaded  ;  and  in  other  fuch  like  Things  which  may  be  traverfed  the  Place  where  the  f  hino  p1,  z\ *-Jf1' 
was  done  ought  to  be  (hewn,  for  the  better  Certainty  of  the  Trial.     To  which  it  was  anfwSned  •  *$*■  *»V 
that  the  firft  Leafe,  and  the  Death  of  Bailey,  and  Joice*  s  taking  of  Wilcox  to  Hufband    and  the  d'4;  *'f  s°" 
Election  of  John  to  be  Prior  who  made  the  Leafe,  is  but  Matter  of  Conveyance  in  order  to  mew  #*&&     ' 
the  certain  Commencement  of  the  fecond  Leafe,  for  the  fecond  Leafe  and  the  EjecWent  of  the  ^*'*  M"" 
Plaintiff  out  of  it  is  the  Eflfeft  and  Subftance  of  the  Suit.     And  the  firft  Leafe  and  the  other  Up.  Ante,4<, 
Circumitances  thereof   are  only  Conveyance  and  Inducement  to  the  fecond  Leafe,  c  which  Convey   ^  M- **•  Ed*> 
ance  and  Inducement  needs  not  be  fo  certainly  alledged  as  the  principal  Matter.     d  And  it  to  K  *  5S&- 
the  common   Form  of  Entries  to  plead  the  Election  ut  fupra,  without  fhewina  any  Place  where  pl> '«•  l'erC"'r' 
it  was  done  ;  wherefore  this  Exception,  as  to  the  Incertainty  of  the  Place,  was°  difallowed  by  the  X  STTfe?" 
Rule  of  the  Court.  ;        AndM.39.H.6. 
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pi.  6.  Fitz.  Bar  146.  Bro.  Lieu  50  feem  contrary,   but  the  Reportcrputs  a  Share  in  both  Books.  c  Sae   4nte  6c  (k)  d  w    l\.i   *'  S-H-T-M- 

■>  >    '  Heath  s  IVJ ax.   iji,  1^2. 

Another  Exception  taken  was,  in  that  it  is  alledged  that  Joice  took  to  Hufband  Row  Wil  Bweptiw  3. 
cox,  whereby   the  faid  Roger  and  Joice  were   pofTefTed,  fcrV.    whereas  he  ought  to  have  faid  that <= s  p   .Finch 
they  were  pofTefTed  as  m  e  Right  of  the  Wife,  for  it  is  a  Chattle-real,  f  and  the  Wife  furvivin^  her  *'•'  *Fi»<*43. 
Hufband  fhall  have  it  again,  and   not  the  Executors,  and  therefore  by  the  Efpowfals  it  is  not  kDr'  *  Stlu)- 
*  devclled  out  of  the  Wife,  but  remains  in  her,  for  which  reafon  the  Plaintiff  ought  to  fay  that  »>:-  ft  b %l V 
the  Hufband  and  Wife  were  pofTefTed  as  in  Right  of  the  Wife,  as  they  mould  have  pleaded  if?-3'  &■"  COi 
it  had   been  a  Freehold  in  the  Wife.     But   this  Exception  was  a!fo  difallowed  by   the  Rule  of  ««&"&    ■"• 
the  Court,      for  true  it  is  that  the  Hufband  and  Wife  were  pofTefTed,  and  the  Mean  and  Man-*Fi"£h43" 
ner  how  they  were  pofTefTed  is  fhewn,  fo  that  if  the  whole  be  put  together,  the  Manner  of  th- 
PofTeffion  appears,  and  therefore  it  is  fufficient. 

Another  Exception  taken  was,  that  after  the  Election  of  each  of  the  Priors,  it  is  faid    "  by  force 
"  whereof  he  was  feized  of  the  Reverfion  of  the  Tenements  as  of  Fee  and  Right,"  where  it  ou^ht^10"  * 
to  have  been  faid,  «  m   his  Demefn  as  of  Fee."     !  For  he  fhould  have  an  Affize  if  the  Termor  ll  V'JIH 
was  ejected,  and  in  fuch  Things  whereof  a  Man  (hall  have  an  Affize  he  (hall  fay  in  his  Count  ™e'at"'-  ok  of 
Countant  that  he  was  feized  in  his  Demefn  as  of  Fee.     But  if  the  Reverfion  had  been  dependant ?£ii%t& 
upon  an  Eftate  for  Life,  he  fhould  fay  ut  fupra,  but  here  he  ought  to  fay  "in  his  Demefn  as  of  b  Vi_  aL.  t*. 
tee.        J  o  which  it  was  anfwered  by  the  Court,  k  that  true  it  is  he  mi<mt  have  faid  fo    and  itBaron  and  Fem2 
would  have  been  good,  and  yet  the  other  Form  of  pleading  is  good  alfo.     For  when  a  Man  has Lt .t^*" 
made  a  Leafe  for  1  ears,  he  cannot  of  right  meddle  with  the  Demefn,  nor  the  Fruits   thereof  gue"do  k  is  faid 
but  he   has  the  Reverfion    and  the  Things  incident  to  it,  as  Fealty.     And  the  Reverfion  cannoffi  JSftS  * 
properly  be  laid  to  be  in  Demefn,  but  Demefn  is  properly  fo  called  when  a  Man  has  the  Thino-niake  «•*  lHea 
in  PofTeffion,  for  which  reafon  a  Man  may  fay  of  a  Reverfion  dependant  upon  an  Eftate  for  Years°g0°a" 
as  well  as  dependant  upon  an  Eftate  for  Life,  that  he  was  feized  as  of  Fee.     And  therefore  this 
Exception  was  alfo  difallowed   by  the  Rule  of  the  Court. 

Another  Exception  taken  was,  that  the  fecond  Leafe  was  made  by  the  Name  of  the  Reverfion  Exception  5. 
of  ail  their  farm  in  Brojley,  and  of  another  Tenement,  with  all  the   Lands,  Leafows,  Paftures 
and  Meadows  to  the  fame  belonging,  and  with  all  and  fingular  their  Appurtenances  then'in  the  Te'f  H"  '5>  H-  7' 
nure  and  Occupation  of  the  faid  Roger  Wilcox  at  the  Time  of  the  fecond  Leafe,  for  if.it  was  not,  tt  flyfg? 
tnen  (it  was  laid)  the  fame  fhall  not  pafs,  for  the  whole  Sentence  is  protracted  until  that  Part  comes  Damases8i. 
and  refts  upon  it,  fo  that  nothing  is  demifed  but  what  was  in  the  Tenure  and  Occupation  of 
Roger  Wilcox.     As  if  a  Man  leafes  all  his  Lands  lying  in  fuch  a  Parifh,  or  which  defcended  to  k  Vin-  Abr- t!t- 
him  on  the  Part  of  the  Mother,  he  that  claims  the  Leafe  ought  to  aver  that  the  Thino-  claimed  SeIzmfC' pU' 
lies  m  fuch  a  Parifh,  or  defcended  on  the  Part  of  the  Mother,  for  the  End  of  the  Sentence  refts,  Heath>s  Ma, 
in  that.     Anu  io  is  it  in  the  principal  Cafe.     To  which  it  was  anfwered  and  argued  by  the  Court  »6'« 
'  ■_■?,:  ^  A7erment  is  not  here  necefTary  to  be  made,  for  the  Leafe  is  .of  all  their  Farm  in  Brojley, 
which  Word  (Farm )  is  a  capital  MefTuage  and  all  the  Lands  lying  to  "it,  and  fignifies  the  chief"  £\ c' 47'" 
Houfe  and  the  Lands  belonging  to  it,  and  not  a  common  Houfe,  and  fo  has  a  Certainty  in  itfelf         ' 
And  when  it  goes  further  and  lays,  m  the  Tenure  and  Occupation  of  Roger  Wilcox,  this  is  of   mV££T' 
Effect    m  for  if  it  was  not  in  his  Tenure  and  Occupation,  yet  it  fhould  pafs,  for  there  is  a  Certain-  V"'  A^  *,' 
ty  in  the  Thing  aemifed,  viz.  the  Farm  in  Brojley,  and  fo  another  Certainty  put  to  a  Thino-  which  '4'P 

was  certain  enough  before  is  of  no  Manner  of  Effect.     "And  therefore  there  is  a  Diverfity  ___*  J&'&fkfc 
a  Certainty  is  added  to  a  Thing  that  is  incertain,  and  where  to  a  Thing  certain      °  For  if  I  releafeieareI,-B'0'49- 
all  my  Right  in  all  my  Lands  in  Dale  which  I  have  by  Defcent  on  the  Part  of  my  Father,  and  Sng? %. 
I  have  Lands  in  Date  by  Defcent  on  the  Part  of  my  Mother,  but  no  Lands  by  Defcent  on  the  PartD^  §*#■  ?'8- 
of  my  Father,  there  the  Releafe  is  void;  for  if  the  Releafee  will  aid  himfelf  by  the  Releafe,  hec^c3^4'3' 
ought  to  '  aver  that  I  had  fuch  Lands  in  Dale  by  Defcent  on  the  Part  of  my  Father,  to  which  Heath's  M'x- 
the  Releafe   extended    and   the  fame  is  ifTuable,  and  if  he  cannot  aver  this,  then  the  Releafe  b2«£ft-_3 
void      And  fo  the  Words  of  the  Certainty,  viz.  which  I  have  by  Defcent  on  the  Part  of  my^2"  poft  39S 
father,  being  added  to  the  general  Wc/ds  which  were  incertain,  are  of  Effect      q  But  if  the  Re- 
leafe  had  been  \n  White- Acre  in  Dale,  which  I  have   by  Defcent  on  the  Part  of  my  Father,  and  LS&t  & 
I  had  it  not  by  Defcent  on  the  Part  of  my  Father,  but  otherwife,  yet  the  Releafe  is  good,  and  pAa'm' %  Y1"- 
the  Releafee  (hall  not  be  compelled  to  take  any  Averment,  for  the  Thing  was  certainly  exprefledw^ 
by  the  firft  Words,  in  which  Cafe  the  Addition  of  another  certainty  is  not  neceflary,  but  fuper-  -  Dv  87  M  IOI 
fluous,  and  therefore  he  fhall  not  there  take  an  Averment  upon  a  Thing  which   is  of  no  %£&$&%£ 
be  the  fame  true  or  falfe.     '  And  upon  this  Dyer  Chief  Juftice  put  the  Cafe  in  20.  Aff.  where Poft  395  (C)" 
in  an  Affize  of  20  Cart-loads  of  Wood  the  Plaintiffs  fhewed  forth  a  Deed,  by  which  one  H.  Tt-v™^£ 
nant  ot  the  Wood  had   granted  out  of  it  the  20  Cart-loads  of  Wood  to  one  7.  in  Fee    of  which  Kr°;  &.«»  H- 
the  aforefaid  J.  had  16  by  the  Grant  of  Richard  the  Father  of  the  aforefaid  //.  for  HoufcbotepL87/  10" 
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and  Heybote    and  alfo   they    (hewed  forth  another  Deed  of  Grant  made  over  to  them  the  faid 
Plaintiffs  b'y  the  faid  J.     And  the  Piaint  was  challenged,  becaufe  by  the  firft  Deed  it  was  fup- 
nofed  that  the    16  Cart-loads  commenced  by  another  Deed  which  they  did  not  (hew  ;  and  the 
Plaint  was  there  held  good,  without  (hewing  the  Deed  of  the  firft  Grant  of  the  16  Cart-loads,  be- 
»  t.9.h.6.iz.  cau(e  thc  Grant  oi  hi  Tenant  of  the  Soil  was  fufficient  for  the  20  Cart-loads ;  and  although  it 
erant^Dy^:  was  faid  in  the  Deed  that  the  16  were  by  the  Grant  of  his  Father,  this  was  not  Matter  of  Sub- 
pi- J°'Hu"'33- ftancei  for   there  was  Subftance  and  Certainty  enough  before.     a  And  hereupon  he  alio  put  the 
b  see  saik.  sg,  q^  of  Margery  Parker  in  9.  H.  6.  where  the  Queen  had  granted  to  her  for  Term  of  her  Life 
grated  AfJ°S  20/  percipiendum'dc  quadam  futntna  pecuni*  affignaU  in  p. ir tern  dotis  ipfius  Regin*  de  magna  Cuf- 
^BmfeT/wV  London,  by  the  Hands'  of  the  Collectors  of  the  fame  Cuftom,  and  (he  brought  a  Writ 
hu°Re»=n»",°or  of  Annuity  for  the  20/.  againft  the  Queen,  and  the  Writ  was  adjudged  maintenable  ;  for  it  is 
not good, becaufe thefe  neJd     that  if  fa  Queen  had  d  not  any  Sum  of  the  Cuftom  affigned  to  her,  yet   the  Grant 
chlr^IbieT'was  aood'" becaufe  there  was  fufficient  Subftance  and  Certainty  in  the  Grant  before  the  Words 
ttrSS percitiendum  de  quadam  fumma,  &c.     So  that  if  the  Thing  has  Subftance  and  Certainty  enough, 
s«,        '    there  needs  no  other  v\  ords  of  Certainty  •,  and  therefore  the  Averment  that  it  was  in  the  Tenure 
c  so  it  muo  be  and  Occupation  of  Wilcox  (hall  be  to  r.o  Purpofe,  feeing  it  is  not  material  whether  it  was  io  or  not. 
" SntV™  And  as  to  what  was  laid,  that  the  Demife  is  alfo  by  the  Name  of  another  Tenement  with  all 
Annuity  by  the  fa  Lands    fc?c.  which   Words  (another  Tenement  with,  &c.)  are  not  of  thermelves  lo  certain  as 
57F'N,B'the  Word  (Farm)   is,  but  are  utterly  incertain,  and    becaufe  of  that  Inceitaimy   an  Averment 
a  s  p  in  cafe  ought  to  be  taken  •,  Sir,  as  to  this  it  is  to  be  confidered  whether  or  no  the  Wo.  ds  (another  <1  ene- 
of  a  common    m~t  wHh    &c  j  are  mactrial  to  make  the  Leafe  good,  and   if  they  are  not,  then  an  Averment 
x5t",  in^is  not  'requifite.     And  it  was  faid  that  they  are  not  of  Subftance  to  make  the  Leafe  good;  and 
gme.  Owen  3.   becaufe  this  is  Part  of  the  principal  Matter,  the  Validity  of  thefe  Words  is  difcuffed  and  cleared 
up  in  the  Araument  of  the  principal  Matter  afterwards,  where  it  appears  more  at  large.     Where- 
fore (it  waslaid;  it  is  not  neceffary,  for  the  Declaration  is  in  this  Manner,  viz.  «•  And  the  faid 
"  Roger  being  poffeffed  of  the  faid  Tenements,  the  Reverfion  thereof  belonging  to  the  faid  Jchn 
»  Prior  and   his  Succeflbrs,  the  fame  John  Prior  and  the  Convent  afterwards,  viz.  the  4th  Day 
»  of  September,  &c.  leafed  to  the  Plaintiff,  &c"     Which  Words  contain  that  Wilcox  w^s  pof- 
feffed at  the  Time  of  the  new   Leafe  made,  for  the  Words  (the  faid  Roger  being  poffeffed)  being 
fpoken  in  the  ablative  Cafe  abfolute,  are   of  the  fame  Effect,  by  the  Converfion  of  the  Parti- 
ciple (being)  into  the  Verb/aw,  as  if  it  had  been  faid,  "  when  the  aforefaid  Roger  was  poffeffed 
"the  Abbot  and  Convent  demifed,"  &ff.  in  which  Cafe,  it  is  affirmed  that  Wilcox  was  poffeffed 
when  the  Abbot  and  Convent  demifed.  And  the  Word  (afterwards)  in  Latin  (pofiea,)  being  in  the 
Sentence,  is  referred  to  the  Time  before  fpoken  of,  viz.  to  the  Election  and  Seizin  of  John  the 
Prior      And  then  the  Senfe  is,  viz.  after  that  John  was  elected  and  made  Prior,  and  feized  of  the 
Reverfion,  and  when  Wilcox  was  poffeffed,  the   Prior  and  Convent  demifed,  Gfc.     And   fo  the 
Poffeffion  oi  Wilcox  at  the  Time  of  the  new  Leafe  being  affirmed  and  (hewn  by  the  Plaintiff  once, 
it  is  not  neceffary  to  be  (hewn  and  affirmed  again  •,  and  therefore  the  Exception  was  diiallowed  by 

the  Rule  of  the  Court.  .    .    n  i_i_r,        r         r    l    t- 

Exception  6  Another  Exception  taken  was,  that  in  the  Count  it  is  (hewn  that  the  Reverfion  of  the  Farm 

is  demifed  before  the  habendum,  and  nothing  is  there  exprelfed  in  the  habendum,  by  which  Means 
it  is  referred  by  the  Law  to  the  Thing  beforementioned,  viz.  to  the  Reverfion  of  the  Farm,  and 
in  the  Leafe  recited  in  the  Record  de  verbo  in  verbum  it  appears  that  the  habendum  is  of  all  the 
Farm,  csV.  and  is  noc  of  the  Reverfion  of  the  Farm,  as  it  (hould  be  taken  by  the  Count,  fo  that 
there  'is  a  Variance  between  the  Thing  in  the  habendum  intended  by  the  Count,  and  the  Thing  in 
the  habendum  expreffed  in  the  Leafe.  To  which  it  was  anfwered,  that  if  there  be  any  Diverfity 
in  Law  between  the  habendum  the  Farm  from  the  End  of  the  firft  Leafe,  and  the  habendum  the 
Reverfion  of  the  Farm  from  the  End  of  the  firft  Leafe,  then  is  there  a  Variance  in  Fact,  for 
which  the  Count  (hall  abate;  but  if  it  is  all  one  in  Effect  in  Judgment  in  Law,  then  there  is  no 
Variance  at  all.  So  that  this  refts  upon  the  Judgment  of  the  Law,  and  is  one  of  the  Points  of 
the  principal  Matter  •,  and  therefore'it  is  referred  to  the  Argument  of  the  principal  Matter. 
Exception  7  Another   Exception  was  taken  to  the  Count,  becaufe  the  (econd  Leaf:  is  made  to  commence 

after  the  End  and  Expiration  of  the  faid  Term  of  Years  demifed  to  the  aforefaid  Roger  Wilcox, 
whereas  in  Truth  the  firft  Demife  was  made  to  Bailey  and  his  Wife,  and  the  Term  was  conveyed 
e  Dr.  &  stud.  to  Wilcox  by  the  Marriage  of  the  Wife  and  her  Death,  by  the  Act  and  Operation  of  Law.  e  For 
Dy  ifKc!  if  a  Woman  poffeffed  oi  a  Term  for  Years  takes  Huffiand,  and  the  Wife  dies,  although  during 
Co.  utt  46.  b.  ner  Life  the  Term  was  not  f  devefted  out  of  her,  yet  by  her  Deaih  it  is  vetted  in  the  Huiband,  and 
p1R80l'HAobbr'334;-  is  given  to  hinvby  the  Aft  of  the  Law,  quod  Curia  conceffit,  becaufe  it  is  a  Thing  in  Poffeffion  and 
iW  ,oo7.  no°  in  Action  Then  it  was  faid,  that  forafmuch  as  it  is  given  to  the  Huiband  by  the  Act  of 
g^lcS  Law,  it  cannot  be  faid  that  the  faid  Term  of  Years  was  demifed  to  Wilcox  To  which  it  was 
a  ^nch  44.  anfwered,  that  although  the  Count  is,  after  the  End  and  Expiration  of  the  faid  Term  of  Years 
f  see  Ante  m  ^.^  fQ  m  and  the  Leafe  icfelf  fayS)  %ranted  to  the  faid  Wilcox,  and  although  it  is  in  Fad 
k  s.  p.  Accord,  conveyed  or  aiven  to  Wtlccx  by  the  Aft  of  the  Law,  '  yet  the  Words  are  proper  enough  to  limit 
16>CoI1oPl;37' the  certain  Commencement  of  the  fecond  Leafe,  tor  it  is  not  to  be  taken  by  the  Words  demifed  to 
i.kt.'R  145.'  Wilcox  that  it  mult  of  Neceffity  be  intended  that  the  firft  Leafe  was  made  to  Wilcox,  for  the 
5 -STnvVJbr.i,  Words'  demifed  to  Wilcox  may  properly  enough  be  ufed  when  the  Term  was ;  firft  made  to  an- 
Pi.I4vin.Abr4other  and  wanted  or  affigned  over  to  Wilcox.  So  that  demifed  may  well  be  taken  for  left  to 
PK3EftateU-a-  another,  o  "granted  over  to  another,  or  demifed  ever  to  another  "And  therefore  if  a  Leafe  for 
Years  is  made  to  A.  who.  grants  over  his  Term  to  B.  and  the  Leffor  brings  an  Action  of  Waft  a- 
Reglft.74.a.  ^inft  B    thc  Form  of  the         figr  iS)  thaJ.  B  did  Waft  in  Laild  which  he  held  by  the  Demtje  of 

A  to  whom  the  Plaintiff  demifed.  So  that  a  Grant  over  of  a  Term,  may  be  called  a  Demife. 
And  whether  the  Grant  over  of  a  Term  be  by  Act  in  Deed,  or  by  Act  m  Law,  it  may  propeny 
enough  be  called  a  Demife.     Wherefore  this  Exception  was  alfo  difallowed  by  the  Rule  of  the 

Court.  A    "  , 

Another 
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Another  Exception  taken  was,  that  in  the   Count  the  Plaintiff  has  alledged  that  the  Prior  and  Exceptions. 
Convent  by  Deed  enrolled  granted  the  Reverfion  to  King,  &c.  and  has  not  alledged  that  the  Prior 
was  then  feized  of  the  Reverfion.     And  this  he  ought  to  do,  inafmuch  as  he  removes  the  Rever-  a  M     H 
fion  out  of  the  Prior  to  the  King  in  order  to  convey  it  to  Pinnock  and  his  Wife,  and  fo  on  to  the  Bro." Pleadings  * 
Defendants,  to  drown  the  firft  Term.     And  that  which  fhall  be  devefted  at  a  certain  Time  ou^ht  79,D£  ,*?5-  p1- 
to  be  fhewn  to  be  at  the  fame  Time  in  him  out  of  whom  it  fhall  be  devefted,  and  it  fhall  not  be  Note  that  the 
intended  to  continue  in  him  without  being  fhewn.     aAnd  therefore  in  7.  H.  7.  in  Trefpafs  for  cut-  ^°r«t  here  were 
ting  and   carrying  away  Trees  the  Defendant  faid  that   fuch  a  one  before  the  Trefpafs  fuppofed  no  predfe  Alie- 
made  a  Feoffment  to  the  Ufe  of  one  Alice,  pratextu  quorum  the  faid  Alice  gave  him  (the  Defen-  thekNafuretLy 
dant)  the  Trees,  and  this  Plea  was  adjudged  infufficient,  becaufe  it  is  not  fhewn  that  the  Feoffee  "either  incrcafe 
was  feized  to  the  Ufe  of  Alice  at.  the  Time  of  the  Gift,  for  it  fhall  not  be  intended  to  continue  in  s°e  aTii" 56  (h) 
him  without  being  fpecially  fhewn.     So  in  the  Cafe  here  where  a  Conveyance  is  made  of  theln- andtheB°oks 
heritance  out  of  the  Prior,  the  Plaintiff  ought  to  have  fhewn  that  the  Thing  conveyed  out  of 
him  by  the  Grant  was  in  him  at  the  Time  of  the  Grant,  and  efpecially  as  it  is  in  a  Count,  which  ***  ^me  84 
ought  to  contain  Certainty  to  all  Purpofes,  and  fhall  not  be  taken  by  Intendment.     And  becaufe  Books  therecit- 
the  Plaintiff  has  not  fhewn  certainly  that  the  Reverfion  was  in  the  Prior  at  the  Time  of  the  Grant ed- 
to  the  King,  the  Count  is  vicious  ;  and  of  this  Opinion  was  Dyer  Chief  Juftice.     But  the  other  c  Moor  219. 
Judges  were  of  the  contrary  Opinion,  becaufe  a  Fee  Simple  or  other  certain  Eftate  conveyed  to  '  RoL  R-  441- 
one  fhall  be  intended  to  c  continue  in  the  Perfon,  in  whom  it  is  repofed,  always  during  the  fame  Lutw!3S7,ia*6. 
Eftate,  if  it  be  not  fhewn  how  it  is  otherwife  devefted,  and  efpecially  in  Men  of  Religion,  into  Poft  431  (a)- 
whofe  Hands  the  Lands  which  come  are  faid  in  the  Law  to  come  into  Mortmain,  fo  called  (as A  c°-  titt.  ».b. 
Wefton  Juftice  faid)  by  Refemblance  d  to  a  Man  in  his  laft  Moments,  who  holds  whatever  he  takes  e  m.  2.  r.  3. i. 
in  his  Hand  mortuo  manu,  that  is,  fo  faft  that  he  never  quits  it  until  he  is  dead.     So  that  an  Inhe-  p'^'g  *j"e'  c 
ritance  is  fuppofed  to  continue  in  Men  of  Religion  as  long  as  the  Houfe  itfelf  continues.    eAnd  the 
Succeffor  without  any  Seizin  in  him  fhall  have  an  Affize  of  Novel-Diffeizin  for  Rent  upon  the  Sei-  (e^eantnthe84 
zin  of  his  Predeceffor,  for  Seizin  once  had  continues  in  the  Floufe.     And  fo  Continuance  of  the  Books  therecit- 
Reverfion  is  fuppofed  in  the  Prior.     And  altho'  by  the  Rule  of  Law  f  Declarations  fhall  not  beed* 
taken  by  Intendment,  but  ought  to  have  Certainty,  yet  this  Rule  admits  of  an  Expofition,  and  is  ^J^fr^ff"*' 
to  be  thus  taken,  viz.  where  the  Incertainty  is  fo  great  that  it  Hands  indifferently  which  Way  it  be  times  be  held 
taken.     t  But  where  one  Way  is  moft  ftrong,  and  the  Intendment  that  Way  exceeds  much  the^^J"^- 
Intendment  the  other  Way,  fuch  Intendment  fhall  be  allowed,  and  Declarations  fhall  be  adjudged  h.  e.  35.  p.'io" 
good  according  to  fuch  Intendment.     h  As  in  Debt  againft  the  Heir  the  Count  fhall  be  good  not-  m.Vh  6  i'- 
withftanding  the  Plaintiff  does  notfhew  that  the  Executors  have  not  Affets,  becaufe  that  fhall  be  in-b.  i4."a.Heath*s 
tended,  for  it  fhall  be  prefumed  that  the  Plaintiff  would  not  elfe  have  brought  his  A&ion.    And  M«terh£eSJ 
many  other  Cafes  were  put  hereupon  ;  for  which  Reafon  the  Exception  Was  not  good,  according  h 
to  their  Opinions.  3  * 

Another  Exception  taken  to  the  Count  was,  in  that  the  Plaintiff  has  faid  therein  that  by  Force  Exception  9. 
of  the  Grant  by  Deed  enrolled,  and  by  Force  of  the  Statute,  King  Henry  8.  was  feized  of  the  Re- 
verfion of  the  faid  Tenements,  &c.  So  that  he  has  fhewn  that  he  was  feized  by  two  Means, 
whereas  he  might  have  omitted  the  Statute,  and  in  fhewing  thefe  two  Ways  of  Seizin  he  has 
made  his  Count  double.  To  which  the  Court  faid,  that  of  Neceffity  he  ought  to  fhew  the  Grant 
by  Deed  enrolled,  i  for  the  Statute  of  31.  H.  8.  does  not  give  any  Monafteries,  nor  any  Lands  or  *  °y- XI1-  p>- 
Tenements  of  Monafteries  to  the  King.  But  the  Statute  has  two  Branches  in  it,  the  firft  of  porter!'  e 
which  enacts  that  the  faid  King  fhall  have  and  hold  to  him  his  Heirs  and  Succeffor s  all  Lands  and  Te- 
nements of  Monasteries  which  had  come  to  his  Hands  after  the  ^th  Day  of  February  in  the  2jth  Tear 
of  his  Reign  ;  the  other  Branch  enacts,  that  not  only  the  faid  Lands  and,  Tenements  come  to  his  Hands 
Jince  the  faid  4th  Day  of  February,  but  alfo  all  other  Monafteries  which  hereafter  (viz.  after  the  firft 
Day  of  the  faid  Parliament)  fhall  be  dijolved,  furrendered,  or  by  any  Means  come  to  the  faid  King, 
and  all  Lands  and  Tenements  appertaining  to  the  fame,  whenfoever  they  fhall  be  diffolved,  furrendered, 
or  by  any  other  Means  come  to  the  Kings  Hands,  fhall  be  vefted,  deemed,  and  adjudged  by  Authority  of 
this  Parliament  in  the  atlual  and  real  Seizin  and  Poffej/ion  of  the  faid  King  his  Heirs  and  Succeffor s  for 
ever,  in  the  State  and  Condition  they  now  be,  £sV.  So  that  the  Statute  does  not  give  any  Lands  or 
Tenements  of  Monafteries  to  the  King,  but  the  firft  Branch  fhews  how  the  King  fhall  hold  them' 
that  were  then  come  to  his  Hands,  and  the  other  fhews  how  thofe  and  the  others  which  fhould 
afterwards  corse  to  him  fhall  be  adjudged  in  him.  Wherefore  the  Statute  does  not  give  de  novo 
any  Lands  to  the  King,  but  expreffes  the  Manner  of  holding  them  which  were  already  come,  and 
which  were  to  come  to  his  Hands.  For  which  Reafon  the  firft  coming  of  Lands  to  the  King's 
Hands  ought  to  be  expreffed,  and  therefore  the  Court  held  that  of  Neceffity  the  Grant  by  Deed 
enrolled  ought  to  be  fhewn.  And  alfo  they  held  that  the  Plaintiff  ought  of  Neceffity  to  make 
Mention  of  the  Statute  alfo,  for  the  faid  fecond  Branch  of  the  Statute  ordains  that  thofe  Monafte- 
ries and  their  Lands  which  are  come,  or  fhall  come  to  the  Hands  of  the  King,  fhall  be  vefled  and  adjudg- 
ed by  Authority  of  this  Parliament  in  the  attual  and  real  Seizin  and  Poffeffion  of  the  King,  &c.  And 
if  the  Statute  has  made  them  to  be  vefted  in  the  King,  and  to  be  adjudged  in  him  by  Force  of 
the  Statute,  then  of  Neceffity  the  Plaintiff  ought  to  fhew  that  which  makes  the  Land  to  be  adjudg- 
ed in  the  King,  viz.  the  Statute.     So  that  the  Grant  by  Deed  enrolled  and  the  Statute  alfo  ought 
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to  be  fhewn,  for  the  Statute  does  not  enure  without  the  Grant,  and  the  Grant  without  the  Statute 
cannot  be  fhewn,  for  when  the  Statute  fays  that  the  Lands  lhall  be  adjudged  in  the  King  by  Force 
of  the  Statute,  it  reftrains  all  Men  from  faying  that  they  fhall  be  in  him  other  wife ;  and  therefore  altho' 
they  come  to  the  Hands  of  the  King  by  the  Grant,  yet  after  they  are  come  they  fhall  be  adjudged 
in  him  by  the  Statute,  and  all  Men  are  reftrained  from  faying  the  contrary.  As  if  a  Statute  was 
made  that  all  Lands  which  the  Duke  of  Somerfet  fhould  purchafe  fhould  be  adjudged  by  the  Sta- 
tute to  him  and  to  his  Heirs  of  the  Body  of  his  fecond  Wife  begotten,  this  Aft  reftrains  all 
Men  from  faying  that  they  fhould  be  in  him  otherwife.  So  that  the  Grant  to  the  King  was  not 
aDoc.rh.  i36.  the  only  Caufe  of  the  Seizin  of  the  King,  but  the  Grant  and  the  Statute  together,  and  therefore 
Ante  140  (ej.  DOth  of  them  ought  to  be  fhewn  ;  3  and  that  which  a  Man  is  forced  to  fhew  cannot  be  faid  to  be 
double,  nor  fhall  it  ever  make  the  Plea  double.  And  many  Cafes  were  put  hereupon,  and  fo  they 
held  that  the  fhewing  of  the  Grant  and  the  Aft  did  not  make  the  Plea  double.  But  Dyer  Chief 
Juftice  faid,  that  altho'  the  Plaintiff  ought  to  fhew  both,  yet  he  thought  that  the  Plai  p.  tiff  ought  to 
conclude  virtute  ciijusjlatuli  the  King  was  feized  of  the  Reverfion  &c.  omitting  the  Grant,  for  the  Grant 
by  Deed  enrolled  does  not  make  the  Seizin,  but  the  Statute,  as  it  is  faid  ;  and  there  is  a  Transfor- 
mation of  the  Seizin,  by  the  Words  of  the  Aft,  from  the  Force  of  the  Grant  to  the  Force  of  the  Aft,  and 
then  he  ought  to  fhew  the  Grant  and  the  Aft,  and  fay,  "  by  Force  of  which  Aft  of  Pai  liament  he  was 
feized  &c."  So  that  the  Conclufion  of  the  Seizin  is  not  good.  For  if  the  Grant  by  De  d  enrolled  had 
been  before  the  Aft,  as  here  it  is  in  Time  after  the  Aft,  tho'  in  it's  Operation  it  precedes  the  Aft, 
then  he  ought  to  have  faid,  "  by  Force  of  which  Grant  the  King  was  feized  of  the  Reverfion, 
"  &c.  until  the  Day  of  the  Aft,  at  which  Day  the  King  was  feized  of  the  Reverfion,  &c.  by  Force 
"  of  the  Aft,"  fo  that  when  the  Force  of  the  Aft  takes  Place  he  ought  to  rely  only  upon  the  Aft. 
So  in  the  principal  Cafe  foralmuch  as  the  Aft  took  Effect  at  the  fame  Inftant  that  the  Grant  took 
Effect,  he  ought  to  have  relied  upon  the  Aft  only  ;  and  therefore  it  feemed  to  him  that  the  Con- 
clufion might  have  been  better  than  it  was.  But  for  another  Reafon  he  was  of  Opinion  that  the 
Plaintiff  had  not  well  concluded  upon  the  Seizin,  viz.  becaufe  he  has  not  fhewn  that  the  Prior  grant- 
ed to  the  King  as  well  the  Monaftery  as  the  Reverfion.  For  the  faid  Statute  does  not  extend  to  any 
Lands  or  Tenements  of  any  Monaflery,  but  to  Lands  or  Tenements  of  Monafteries  diflblved,  fup- 
preffed,  renounced,  relinquished,  forfeited  or  furrendered,  for  the  Words  of  the  faid  fecond  Branch  are, 
that  not  only  the  faid  Monafteries  and  other  the  Premijfes  immediately  and  prefently,  but  alfo  all  other 
Monasteries,  Abbies,  Priories,  &c.  which  fhall  happen  hereafter  to  be  diffolved,  fuppreffed,  renounced., 
relinquifhed,  forfeited,  furrendered,  or  by  any  other  Means  come  to  the  King,  and  all  the  Sites,  Circuits* 
Precincts,  Lands,  Tenements,  13 c .  appertaining  to  the  fame,  as  foon  as  they  floall  be  dijfolved,  fuppreffed, 
&c.  fhall  be  vefted,  deemed,  and  adjudged  by  Authority  of  this  Parliament  in  the  very  actual  and  real 
Seizin  and  Poffeffion  of  the  King,  &c.  And  here  thefe  Words  (appertaining  to  them)  ought  to  be 
referred  to  them  diffolved,  fuppreffed,  furrendered,  &c.  And  fo  the  Plaintiff  ought  to  have  fhewn 
that  as  well  the  Priory  as  the  Reverfion  of  the  Farm  came  to  the  Hands  of  the  King,  for  now  it 
does  not  appear  when  the  Monaftery  was  diffolved ;  but  in  the  Count  it  is,  late  Prior  of  the  Mo- 
nastery, &c.  diffolved,  which  implies  that  it  was  diffolved  at  the  Time  of  the  Pleading,  but  the 
Time  when  it  was  firft  diffolved  is  incertain  to  us.  "Wherefore  forafmuch  as  the  Plaintiff  has  not 
fhewn  that  the  Monaftery  was  diffolved  in  the  Time  of  King  Henry  8.  or  came  to  his  Hands,  but 
has  only  fhewn  the  Reverfion  granted  to  him,  he  has  not  well  concluded  that  by  Force  of  the 
Grant  and  of  the  Aft  the  King  was  feized,  but  he  ought  to  have  faid  that  by  Force  of  the  Aft 
he  was  feized,  omitting  the  Grant,  and  he  ought  not  to  have  relied  upon  both. 
Exception  to.  Another  Exception  the  Lord  Dyer  took  to  the  Count,  viz.  for  that  it  is  alledged  therein  that  the 
Woman  one  of  the  Defendants  took  to  Hufband  Adams  the  other  Defendant,  whereby  Adams  and 
his  Wife  were  poffeffed  of  the  faid  Tenements,  and  they  being  fo  poffeffed,  the  faid  Pinnock  and  his 
Wife  demifed  the  Tenements  to  them  for  their  Lives.  And  this  they  could  not  do,  for  durino- 
the  Time  that  Adams  and  his  Wife  were  poffeffed  by  Force  of  the  firft  Leafe,  the  fecond  Leafe 
bs.  p.  Anteic7  cou\(\  noz  take  Effeft,  for  they  could  not  have  b  both  the  Leafes  at  one  fame  Time.  Wherefore 
c.  j. er  y  it  is  repugnant  to  fay  that  the  ff  cond  Leafe  was  made  to  them  when  they  were  poffeffed  of  the  firft 
Leafe.  But  the  Plaintiff  ought  to  have  alledged  a  Surrender  previoufly  of  the  firft  Leafe,  or  that 
Pinnock  and  his  Wife  with  the  Affent  of  Adams  and  his  Wife  entered  upon  the  Land,  and  made 
c  p.  40.  Ed.  3.  them  a  new  Leafe.  c  And  fo  was  it  accordingly  done  in  the  Cafe  of  Chamberlain  and  his  Wife  in 
render  i.^oAfii"  4°«  Ed.  3.  in  Affize  of  a  Floufe  brought  by  them  againft  the  Priorefs  of  Clerkenwel,  where  they 
P1.i6-Fitz.5or-  made  their  Title  in  this  Manner,  viz.  they  fhewed  that  the  firft  Hufband  of  the  Wife  was  Tenant 
'^"for  Life  of  the  Leafe  of  the  Priorefs,  and  afterwards  the  Priorefs  entered  into  the  Houfe  by  the 
Affent  of  the  firft  Hufband,  and  delivered  Seizin  again  to  him  and  to  his  Wife  (one  of  the  Plain- 
tiffs) for  Term  of  their  two  Lives,  which  Entry  with  the  Affent  of  the  Hufband  was  a  Surrender, 
and  this  Title  was  good,  for  there  it  was  fhewn  that  the  firft  Leafe  was  determined  by  the  faid 
Surrender  before  the  fecond  Leafe  was  made.  But  here  the  Plaintiff  has  alledged  that  Adams  and 
his  Wife  being  poffeffed,  Pinnock  and  his  Wife  made  the  fecond  Leafe  to  them,  which  could  not 
be,  for  there  is  a  Priority  of  Time  in  this  Cafe,  that  is  to  fay,  the  End  of  the  firft  Leafe  is  prior  in 
Time  to  the  Commencement  of  the  fecond  Leafe,  and  confequently  the  Commencement  of  the 
fecond  Leafe  is  after  the  End  of  the  firft.     And  therefore  altho'  the  End  of  the  firft  Leafe  and  the 

Commencement 


Wroteiley  verfus  Adams,  in  C.  R  195 


,  a. 
tit. 


Commencement  of  the  fecond  Leafe  are  made  at  one  Time,  yet  in  that  Time  there  is  a  Priority, 
viz.  firft  the  End  of  the  former  Leafe,  and  afterwards  the  Commencement  of  the  new  Leafe.  And 
becaufe  the  Plaintiff  has  not  divided  the  Time,  and  fhewn  firft  the  End  of  the  former  Leafe,  and 
afterwards  the  Commencement  of  the  fecond  Leafe,  the  Count  is  not  good,  according  to  his  Ap- 
prehenfion,  and  yet,  he  faid,  it  was  a  doubtful  Point,  and  fit  to  be  confidered.  But  none  of  the 
other  Juftices  fpoke  to  it;  for  he,  arguing  lad,  moved  the  Exception,  and  none  of  them  elfe  took 
Notice  of  it. 

As  to  the  Matter  in  Law,  it  was  divided  into  three  Points.     Firft,  what  was  the  Thing  demifed  The  Argument 
to  the  Plaintiff;  fecondly,  in  what  Degree  the  Thing  demifed  was  demifed,  viz.  in  Reverfion  or  "np°L"^he  Matter 
in  Poffeffion  ;  thirdly,  when  the  Thing  demifed  fhall  commence.     And  as  to  the  firft  Point  (it 
was  faid)  it  appears  by  the  Count  and  alfo  by  the  Deed  of  Demife,  that  the  Demife  is  of  the  Re-     '" 
verfion  of  all  their  Farm  in  Brcftey,  and  alfo  of  another  Tenement,  with  all  the  Lands,  Leafows, 
Paftures,  and  Meadows  to  the  fame  belonging,   &c.     Wherefore  it  is  to  be  confidered  what  is  a 
Farm,  and  how  much  it  contains.    And  by  Anthony  Brown  Juftice  and  Dyer  Chief  Juftice,  a  a  Farm  i  See  Lamb.  Ex- 
is  a  collective  Word  confifiing  of  divers  Things  collected  together,  whereof  one  is  a  Meffuage,  Pofit-  Y- Ferme- 
and  the  others  are  the  Lands,  Meadows,  Paftures,  Woods,  Commons,  and  others  Things  lying  vm^Abr: 
or  appertaining  thereto.     And  the  Meffuage  is  not  a  common  Meffuage,  nor  are  the  Lands  of  Pa»>is  J.  Pi.  3 
the  Quality  ot  other  Lands  commonly   lying  to  other  Meffuages  in  the  fame  Town,  but  it  is  a  in    argmc" 
capital  Meffuage  in  a  Town,  and  the  Lands  lying  to  it  are  great  Demefns,  and  more  extenfive  in 
Quantity  than  the  Demefns  which  lie  to  other  Meffuages.     And  yet  all  this  does  not  make  it  to 
be  called  a  Farm,  if  it  has  not  another  Thing  alfo;  and  that  is,  b  that  it  has  been  let  or  demifed  s>Moon76. 
to  another  for  Life,  for  Years,  or  at  Will,  for  if  it  has  been  always  referved  in  the  Hands  of  the 
Inheritor,  thereof,  it  has  not  the  Name  of  a  Farm.     So  that  a  Farm  contains  divers  Things,  as 
hath  been  faid,  as  a  c  Grange  does ;  and  it  is  a  capital  Meffuage  and  a  great  Demefn  which  have  cseeCo.  litt. 
been  let  and  demifed,  and  fo  is  it  commonly  taken  in  every   Place.     For  which  Reafon  the  Law  s-  a- 
alfo  fays  it  is  fo,  for  the  Law  is  the  Cuftom  in  relation  to  Letters,  Counts,  Pleas,  and  Judgments, 
and  the  Common  Law  is  nothing  but  common  Ufe.     And  fuch  is  the  Definition  of  a  Farm  as  to 
the  Leffor  and  the  Leffee.     But  a  Farm  is  oftentimes  ufed  in  other  Senfes,  for  as  to  the  Leffee 
only  he  may  be  faid  to  be  a  Farmer  of  whatever  Thing  he  has  in  Leafe  ;  and  that  which  he  holds 
may,  as  to  him,  be  called' his  Farm.     d  And  fo  the  Statute  of  Marlbridge  ufes  the  Word,  which  d  Stat.  Marl, 
fays,  Alfo  Farmers  during  the  'Time  of  their  Farms  foall  not  make  waft,  fale,  nor  exile  of  Houfes,  Woods, bridse  cap" 2^' 
or  Men,  nor  of  any  Thing  belonging  to  the  Tenements  that  they  have  to  Farm ;  fo  that  it  calls  him  a  Far- 
mer of  Houfes,  Woods,  and  Villains,  and  fays  the  Tenements  which  they  have  to  Farm,  and  during 
the  Time  of  their  Farms,  which  is  as  much  as  to  fay  during  their  Leafe.     And  there  Farmers  are 
intended  generally  for  Leffees.     Alfo  Farm  has  another  Senfe,  viz.  it  is  called  a  Rent  referved ; 
and  that  is  a  common  Senfe  of  the  Word.     But  the  Senfe  of  Farm  in  our  Cafe  is  that  which  is  firft 
mentioned.     And  that  Senfe  of  the  Word  has  been  lately  taken  in  this  Court  in  Bridge's   Cafe, 
e  where  a  Man  made  a  Leafe  of  a  capital  Meffuage  and  of  the  great  Demefns  lying  thereto,  rend-  e  s>  P  dtaJ 
dring  Rent,  and  devifed  by  his  Teftament  to  another  all  his  Farm  in  fuch  a  Place,  and  it  was  2  L'e°n-  43. 
here  debated  whether  the  Devifee  fhould  have  the  Rent  only,  or  the  Reverfion  and  the  Rent,  and  S^^rrai?" 
the  Opinion  of  this  whole  Court  was,  that  the  Devifee  fhould  have  the  Reverfion  and  the  Rent ofWiIls  64vin' 
alfo,  tor  the  Word  (Farm)  was  taken  in  fuch  Senfe  as  it  is  firft  defined  above  :  Wherefore  when  z.ba'.  pi'.^j^t! 
he  devifed  the  Farm,  this  is  fufficient  to  make  the  Reverfion  thereof  pafs,  and  when  the  Rever-  p1-  *• 
fion  paffes,  the  Rent  fhall  pafs  as  incident  to  it,  and  fo  he  fhall  have  the  whole.     For  which  Rea- 
fon in  our  principal  Cafe  Farm  being  taken  as  before  has  certainty  enough  in  itfelf,  and  contains 
a  Thing  certain.     And  then  the  Words  in  the  Leafe,  viz.  with  all  the  Lands,  Leafows,  Paftures, 
and  Meadows  to  the  fame  belonging,  are  of  no  Effect  as  to  the  Farm,  for  the  Word  (Farm)  contains 
all  this  in  itfelf.     And  alfo  the  Averment  that  the  faid  Land,  Meadow,  and   Failure  from  Time 
immemorial  have  always  been  demifable  and  demifed  with  the  Farm,   &c.   is  unneceffary  to   be 
taken,  becaufe  the  Word  (Farm)  comprehends  this,  as  it  has  been  faid.     So  that  it  contains  cer- 
tainty enough  to  all  Intents.     And  therefore  if  it  was  not  in  the  Tenure  of  Wilcox,  it  is  not  ma- 
terial, by  reafon  of  the  fufficient  Certainty  in  the  Word  (Farm),  for  which  Reafon  the  Count  is 
good  without  any  Averment  that  the  Thing  demifed  was  in  the  Tenure  of  Wilcox,  as  it  is  declar- 
ed before  in  the  Exception  taken  to  it;  and  fo  the  Thing  leafed  is  fufficiently  fhewn  before.     And 
as  to  the  other  Words  in  the  Demife  before  the  habendum,  viz.  by  the  Name  of  another  Tenement, 
with  all  the  Lands,  &c.  to  the  fame  belonging)  it  was  faid  by  Anthony  Brown  that  thefe  would  not 
aid  the  Leffee,  nor  make  the  Leafe  good  the  fooner,  becaufe  when  it  is  faid  (by  the  Name  of  an- 
other Tenement)  which  is  in  Latin  unius  alius  tenementi,  this  Word  (alius)  implies  that  it  is  another 
than  the  Farm,  and  it  is  an  Exception  from  the  Farm.     As  if  I  give  to  one  all  my  Lands  in  EJfex 
other  than  in  Dale,  there  this  is  in  Senfe  an  Exception  of  all  my  Lands  in  Dale.     f  And  fo  in  Acts  f  s.  p.  Cart.  gj. 
of  Parliament  touching  the  Forfeiture  of  the  Lands  of  Perfons  attainted  of  Treafon,  it  is  commonly  pQ^r^h!rl' 
ufed  to  put  in,  ftving  the  Right  of  all  Men  other  than  he  that  is  attainted,  and  his  Heirs,  there  (other  than) 
is  an  Exception  of  the  Perfon  attainted  and  his  Heirs.     So   (other  Tenement)  here  cannot  be  the 
Farm  of  Br ojley.     Wherefore  the  Thing  demifed  is  only  the  Farm,  or  only  the  Tenement  and  the 
Lands  thereof,     And  that  it  is  the  Farm  which  is  intended  to  be  demifed  here,  and  which  is  alfo 
fhewn  to  be  demifed  here,  appears  in  that  the  Plaintiff  has  brought  his  EjecJione  Firma  in  Broftly, 
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whereby  it  muft  of  Neceffity  be  for  a  Thing  in  Brofley,  and  it  is  not  expreffed  where  the  other 

Tenement  lies.     And  alfo  by  the  Quantity  or  the  Land,  Meadow,  and  Pafture  it  feems  to  be  a 

Farm,  and  by  the  Certainty  of  the  Demife  to  Bailey  and  his  Wife,  and  the  Conveyance  of  the 

whole  to  Wtlcox  it  is  apparent  that  the  Plaintiff  brought  the  Suit  for  the  Farm,  and  that  the  Thino- 

demifed  to  Bailey  and  his  Wife  was  a  Farm.     So  that  it  appears  that  the  Suit  here  is  brought  for 

that  which  might  pafs  by  the  Name  of  a  Farm,  and  that  the  faid  other  Tenement  is  different  from 

it.     Wherefore  the  Thing  demifed  to  the  Plaintiff  is  fhewn  and  expreffed    to  us  to  be  demifed 

only  by  the  Name  of  the  Farm  of  BroJIey,  and  the  Thing  demifed  is  certain  enough,  and  paffes  by 

the  Name  of  the  Farm  only.     And  fo  ft  appears  what  was  the  Thing  demifed. 

%  Point.  As  to  the  fecond  Point,  viz.  in  what  Degree  it  is  demifed,  whether  in  Reverfion  or  in  Poffcf- 

fion  ;  for  the  underftanding  hereof,  the  Court  faid,  it  is  neceffary  to  confider  the  Premiffes  of  the 

Deed,  the  habendum,  and  the  Limitation  of  the  Commencement  of  the  Leafe  made  to  the  Plaintiff, 

and  in  the  Difcuffion  thereof  it  is  the  Office  of  the  Court  to  make  all  the  Parts  ftand  together,  if 

they  may  by  Law,  for  it  is  impoffible  to  form  a  Judgment  upon  one  Part  only  without  takino- 

*.,,•'„    1     all  the  Parts  into  Consideration;  fo  that  one  Part  fhall  anfwer  to  another,  one  mail   minifter   to 

jinc qua corrum-  another,  and  the  one  fhall  not  confound  the  other,  *  for  every  Expofitor  ought  to  preferve  the 

Hn£t'Tcx'us'  Text>  and  make  fomething  of  it,  and  not  deftroy  it.     And  here  the  Premiffes  of  the  Deed  is  a 

wing.  Max.  reg.  Grant  and  Demife  of  the  Reverfion  of  the  Farm,  and  the  Reverfion  of  the  Farm  (if  one  fhould 

J?-  adjudge  upon  this  only  without  Refpecf  to  any  Thing  elfe)  is,  according  to  common  Accepta- 

*  See  Ante  I57  tion,  a  Parcel  of  the  Eftate  in  the  Farm,  that  is,  ait  is  the  Eftate  left  in  the  Leffor  or  Donor, 
(m)and8theBook°  where  he  has  given  or  parted  with  the  Poffeffion  to  another.  And  the  Reverfion  and  Poffeffion 
there  cited.        cannot  Hand  together  at  one  fame  Inftant,  for  it  is  a  Reverfion  in  refpec~l  of  the  Poffeffion  fepa- 

rated  from  it,  b  and  the  Unity  of  the  Poffeffion  to  the  Reverfion  makes  the  Reverfion  no  longer  a 
b  Ante  151  (e}.  Reverfion  ;  fo  that  the  Reverfion  of  the  Farm  is  a  certain  Eftate  in  the  Farm  in  a  certain  Degree,  that 
163  (a)^  js  t0  fay^  itjs  tjiat  £fl;ate  in  the  Farm  which  the  Leffor  hath  after  the  Divifion  of  it,  viz.  after  the  Pof- 

feffion is  conveyed  to  and  veiled  in  another  during  a  particular  Eftate  :  And  to  this  Reverfion 
Fealty  is  incident,  and  if  it  is  granted  c  Attornment  ought  to  be  made,  and  the  Reverfion  of  a 
is  now  tak"n°a-  Thing  comprehends  in  Law  the  Thing  itfelf.     For  if  a  Man  grants  to  another  in  Fee  the  Rever- 
way  by  statute  f10n  0f  tiie  Lanc]  which  fuch  a  one  holds  for  Life,  and  the  Tenant  attorns,  and  afterwards  he  dies, 
j6".4    "    C3E*  the  -Grantee  may  enter  and  have  the  Land  by  Force  of  the  Grant ;  ergo  the  Reverfion  of  Land 
contains  the  Land  itfelf,  for  elfe  he  could  not  have  the  Land  afterwards  by  Force  of  the  Grant  of 
the  Reverfion.     But  it  contains  the  Land  in  a  Degree  which  is  diftinft  from  the  Poffeffion,  and  it 
bears  and  carries  in  itfelf  an  Expectancy  of  the  Poffeffion,  and  it  is  certain  to  have  the  Poffeffion 
if  it  continues  longer  than  the  Eftate  in  Poffeffion.     So  that  it  comprehends  in  itfelf  a  Converfion 
which  is  to  happen  hereafter,  viz.  from  it's  own  Degree  into  another  Degree,  and  from  an  Eftate 
in  Reverfion  into  an  Eftate  in  Poffeffion.     And  fuch  is  a  Reverfion  according  to  the  common  and 
moft  ufual  Acceptation  of  the  Word.     But  there  is  another  Senfe  of  it  according  to  it's  proper 
Definition,  wherein  it  is  fometimes  ufed,  which  is  meerly  contrary  to  the  Degree  wherein  it  is 
dAntei58/w  mofl-  commonly  taken,  and  that  is,  d  it  is  taken  for  the  Land  itfelf  difcharged  of  the  particular 
^lo'pT/st'aun-  Eftate.     For  Reverfion  is  a  Noun  Subftantive  derived  from  the  Verb  revertor.     eSo  that reverfio 
ford  j.  terra  is  in  Englifh  the  returning  of  the  Land,  which  (as  the  Lord  Dyer  defined  it)  is  the  fame  in 

*  ibid.  Senfe  with  the  hand  returning.     Wherefore  (as  it  feemed  to  him)  reverfio  terra  eft  terra  revertens, 

which  is  the  Land  in   a  certain  Degree,  viz.    when  it  is  difcharged  of  the  particular  Eftate,  and 
when  the  Poffeffion  thereof  is  coming  where  the  Reverfion  was.     So  that  a  Reverfion  cannot  be 
ufed  in  this  Senfe  when  the  particular  Eftate  and  Poffeffion  continue  in  another,  but  only  where 
the  particular  Eftate  is  ended,  and  the  Poffeffion  is  not  in  any  other,  but  is  coming  to  him  who  had 
the  Reverfion.     As  if  I  would  fay  that  whereas  A.  hath  an  Eftate  and  Poffeffion  for  two  Years  in 
an  Acre,  after  which  two  Years  the  faid  Acre  is  to  return  to  me,  I  demife  to  you  the  fame  Acre 
when  it  is  returning  to  me,  or  when  it  fhall  return  to  me,  or  if  I  fay,  when  it  is  returning  to  me 
you  fhall  have  it,  thefe  Words  and  the  Demife  of  the  Reverfion  of  the  Acre  are  all  one,,  and  of 
the  fame  Senfe  and  Subftance.     So  that  a  Reverfion  of  Land,  according  to  the  moft  common 
Acceptation,  is  taken  and  ufed  when  the  Poffeffion   is  removed  from  it,  and  when  the  particular 
Eftate  endures  ;  but  according  to  the  proper  Definition  of  it,  and  according  to  the  Senfe  leaft  ufed, 
it  is  taken  for  the  Land  difcharged  of  the  particular  Eftate,  and  when  the  Poffeffion  is  coming 
to  him  that  had  the  Reverfion,  and  in  both  thefe  Cafes  it  contains  the  Land,  but  in  feveral  De- 
grees.    Then  here  forafmuch  as  the  Grant  and  Demife  is  only  of  the  Reverfion  of  the  Farm,  (for 
the  other  Tenement  does  not  ferve  here  for  the  Caufe  before  fhewn)  and  this  Word  (Reverfion) 
may  be  taken  in  two  Senfes,  it  is  further  to  be  feen   in  which  Senfe  it  fhall  be  here  ufed,  and 
whether  it  may  ferve  in  both  Senfes,  or  perhaps  but  in  one  Senfe  only.     And  as  -to  this  the 
habendum  and  the  Limitation  of  the  Commencement    of  the   Leafe  made  to  the  Plaintiff  arc 
f  co.  Liu.  c  a.  to  be  confidered.     And  the  habendum  here  contained  in  the  Count  is  referred  to  the  Thing  before 
2r°',75'ha'     mentioned,  viz.  to  the  Reverfion  of  the  Farm.     For  when  a  Man  limits  a  Thing  before  the  haben- 
poiiext.  150.    dum,  and  afterwards  fays,  habendum  for  Years,  or  for  Life,  or  in  Fee,  and  does  not  name  the  Thing 
k  See  Ante  152  jn  the  habendum,  it  fhall  be  referred  to  the  Thing  mentioned  before  the  habendum,  and  it  is  not  necef- 
therecited. 0t "  fary  to  repeat  the  Thing  again  in  the  habendum.     '  For  the  Office  of  the  Premiffes  of  a  Deed  is  to 
Poiiexf.  rso.     exprefs  the  Certainty  of  the  Thing  given, g  and  of  the  habendum  to  exprels  the  Quantity  of  the  Eftate. 
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||  And  the  habendum  is  good  enough  without  repeating  the  Thing,  and  fhall  be  referred  to  the  Thing  NCo'  +7-  k> 
beforementioned.      And    here   it  is  not  well  to   read  habendum  in  the  Count,   but   it  ought  to  be 
habenda,    for  it  is  not  put  there  gerundive,  but  pajjive,  as  the  Lord  Dyer  faid.     So  that  all  that 
which  is'.difclofed  by  the  Pleading  and  by  the  per  nomen  being  put  together  is,  that- he  demifed 
the  Reverfion  of  the  Farm,  and  the  other  Tenement  with  all  the  Lands,  &c.  habenda  eidem  Ri- 
chardo,  &c.  but. in  the  Deed  it  is  habendum.     Wherefore  the  Thing  which  is  in  the  Premiffes  of 
the  Grant  appearing  by  the  Count  is  the  Reverfion  of  the  Farm,  and  the  Thing  contained  in  the 
habendum,  as  the  Plaintiff  has  counted,  is  fhe  Reverfion  alfo,  but  by  the  Deed  recited  the  haben- 
dum is  of  the  Farm,  and  not  of  the  Reverfion  of  the  Farm,  and  fo  the  Plaintiff  has  not  demeaned 
hirnfeif  in    his  Count  according  to  the  Deed.     And  (it  was  faid)  the  Cafe  as  to  this  Point  is  the 
fame  in  Effect  with  the  Cafe  of   f  Throckmerton  v.  Tracy  adjudged  in  this  Court  in  the  Time  of  +  Ante  1w- 
Queen  Mary.     But  now  inafmuch  as  by  the  Count  the  Grant  is  of  the  Reverfion,  habendum  the 
Reverfion  from  the  End  and  Expiration  of  the  fir  ft  Term,  csV.  wherein  there  is  fome  Variance 
from  the  Deed,  it  is  to  be  feen  whether  the  Thing  contained  in  the  habendum,  "viz.  the  Reverfion, 
is  of  the  fame  Effect  and  Subftance  in  Law  as  if  he  had  faid,  habendum  the  Farm  itfelf  from  the 
End  and  Expiration  of  the  firft  Term,  csV.     And  as  to  this,  forafmuch  as  the  Word  (Reverfion) 
has  two  *  Senfes,  as  it  is  fhewn  before,  and  in  each  Senfe  it  comprehends  the  Land,  but  in  fcveral  ^^it-J'^p' 
Degrees,  it  is  to  be  confidered  if  the  Word  can  ferve  here  in  the  moft  ufual  Senfe  and  Degree,  as 
it  is  fhewn  before.     And  as  to  this,  it  was  taken  that  it  could  not,  if  it  be  all  confidered  together  ; 
but  that  in  the  Premiffes  of  the  Grant  or  Demife  it  might  well  enough  ferve  in  fuch  Senfe  and  De- 
gree, or  in  the  other  Senfe,  as  it  might  in  the  habendum  alfo  if  it  had  not  been  limited  at  a  Day 
to  come,  but  prefently,  for  if  the  Grant  had  been  of  the  Reverfion,  habendum  the  Reverfion  for 
Years,  for  Life,  or  in  Fee,  this  had  been  purfuant  enough  to  the  Premiffes  ;  and  there  he  ought 
to  have  Attornment,  and  by  reafon  of  the  Reverfion  he  mould  have  the  Fealty  and  Rent,  if  any 
was  incident  to  it.     But  when  he  goes  further  and  fays,  "  habendum  the  Reverfion  from  the  End 
"  and  Expiration  of  the  firft  Term  for  63  Years  thence  next  enfuing,"  this  cannot  ftand   with 
the  firft  Part,  for  the  Nature  of  the  Reverfion  here  is  taken  in  the   moft  ufual  Senfe,  viz.  to  pafs  a  s,e  Ante  I55 
prefently.     a  And  it  is  contrary  to  the  Law  to  veft  in  its  proper  Degree  at  a  Day  to  come,  for  if  (').*nd  the  Books 
it  fhould  veft  at  a  Day  to  come,  then  the  Grantor  would  in  the  mean  time   have  a  b  leffer  Eftate  tierc  C1U  ' 
in   the  Reverfion    of    his    own    Creation    than  he   had    before.      For    if  I  make   a   Leafe    fof^ij^heBpoM 
Life  to  a  Man,    and    afterwards   I   grant    the  Reverfion   to  another,    habendum  to  him  and   to there  clted' 
his   Heirs  from    the  Feaft  of   St.  Michael  the  Archangel  next  coming,  if  the  Grant   fhould  be 
good  to  the  Leffee,  and  the  Reverfion  take  effect  from    the  Feaft    of  St.   Michael,    I    who  had 
a  Fee  in  the  Reverfion   before,  after   the  Grant  fhould  have  but  a  Chattlereal,  viz.  an  Eftate 
until  the  Feaft  of  St.  Michael.     So  that  my  Eftate  would  be  divided,  and  a  fmall  Part  of  it  left 
in  me,  and  I  fhould  be  Tenant  for  Years  of  the  Reverfion  of  my  own  c  Leafe  or  making,  which  c. See  Ante  J55 
is  a  Thing  the  Law  will   not  fnffer,  for  in  every   Leafe  there  ought  to  be  a  diftinct  Lelfor,  and 
a  diftinft  Leffee.     d  For  if  I  have  a  Rent  in  Fee,  I  cannot  grant  this  to  you  from  a  Day  to  come,  db)s"  A"^  ^ 
as  it  is  held  in  8.  H.  7.  for  the  Reafon  above  given.     e  But  if  I  have  Land,  I  may  grant  a  Rent  Cj.'and  the  Books 
de  novo  out  of  it  to  commence  at  a  Day  to  come,  for  there  I  fhall  not  have  any  particular  Eftate thereuted- 
in  it  in  the   mean   time,  for  it  was  not  in  effe  before,  but  commenced  de  novo,  and  therefore  I  <\SeeA"t'  *56 
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may  appoint  it  to  commence  when  1  will.  But  in  our  Cafe  the  Reverfion  of  the  Farm  is  in  effe,  there  cited, 
and  he  that  has  it  cannot  make  his  Eftate  lefs  in  it  without  firft  devefting  the  whole  out  of  him.  f  SuPra(*). 
f  And  therefore  a  Reverfion  cannot  pals  in  the  Degree  of  a  Reverfion,  according  to  the  com- 
mon Acceptation  of  it,  at  a  Day  to  come.  Alfo  here  it  cannot  veft  as  a  Reverfion  in  the  Plaintiff 
after  the  End  and  Expiration  of  the  firft  Leafe  for  another  Reafon,  viz.  becaufe  then  it  is  no  Re- 
verfion. For  then  the  Farm  is  in  PoffciTion,  and  fo  in  another  Degree  than  a  Reverfion,  accord- 
ing to  the  common  Acceptation  of  the  Word.  ■  Yet  the  Nature  of  every  Reverfion  is  to  come 
to  the  Poffieffion  of  the  Thing  after  the  particular  Eftate  ended,  if  it  endures  fo  long,  but  that  is, 
when  once  it  took  Effect  as  a  Reverfion,  and  in  the  Degree  of  a  Reverfion,  according  to  the 
common  Acceptation  of  the  Word,  but  to  grant  it  in  the  Degree  of  a  Reverfion,  and  to  take 
Effect  at  firft  in  another  Degree  which  is  contrary  to  the  Degree  in  which  it  was  granted,  is 
meetly  repugnant  "in  Law.  Wherefore  if  the  Reverfion  here  fhould  be  taken  in  the  moft  ufual 
Senfe  and  Degree,  all  the  Parts  of  the  Grant  and  Demife  could  not  ftand  together,  but  the  laft 
would  deftroy  the  firft.  And  it  is  the  Office  of  Judges  fas  Anthony  Brown  faid)°o  expound  Things 
ut  res  magis  valeat  quam  pereat,  and  to  make  all  the  Parts  of  a  Deed  and  the  Intent  of  the  Par- 
ties alfo  agree  together,  which  cannot  be  here  if  the  Grant  and  Demife  of  the  Reverfion  fhould 
be  taken  according  to  its  moft  ufual  Senfe  and  common  Acceptation.  And  therefore  it  is  the 
moft  reafonable  Way  to  reject  fuch  Senfe  and  Degree  of  the  Word  (Reverfion),  and  to  ufe  it  ac- 
cording to  the  other  Senfe  and  Degree,  if  it  may  be  ufed  therein,  and  if  it  being  fo  ufed  will  fa- 
tisfy  the  Intent  of  the  Parties,  and  agree  with  the  Law.  And  this  (it  was  faid)  it  may  well 
enough,  for  the  Reverfion  of  the  Farm,  taken  in  the  faid  other  Senfe  and -Degree,  is  the  Farm 
reverting,  or  when  it  is  reverting,  and  fo  it  is  the  Thing  itfelf  void  and  difcharged  of  all  Leafes 
and  particular  Eftates,  and  in  fuch  Degree  it  is  properly  demifabfe.  And  the  Word  (Reverfion) 
taken  in  fuch  Signification  ftands  well  with  the  Premiffes  of  the  Demife  pleaded,  and  with  the 
habendum,  and  with  the  Limitation  of  the  Commencement  of  the  Leafe,  and  fo  every  part  put 
together  makes  a  good  Demife  of  the  Farm  when  it  fhall  revert,  and  of  the  Poffeffion  when  it 
fhall  accrue,  and  avoids  all  Sort  of  Repugnancy.  *  And  therefore  it  is  all  one  where  the  Party  s  v;n  Abr  tit 
demrfes  the  Reverfion  of  the  Farm,  habendum  the  Farm  from  the  Time  of  the  firft  Leafe  ended  Rev^°nH-r'"-» 
and  expired,  and  where  he  demifes  the  Reverfion  of  the  Farm,  habendum  the  Reverfion  of  the 
Farm  fiom  the  Time  of  the  firft  Leafe  ended  and  expired,  for  in  both  Cafes  it  is  in  Scnk  a  De  l 
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*Ant*s47-  mile  of  the  Farm  when  it  (hall  revert,  and  fo  is  equivalent  to  the  faid  Cafe  of a  Throckmcrlon  v. 
Tracy,  which  each  of  the  Judges  aliedged,  and  referred  themfelves  to  the  Argument  therein,  and 
faid  that  the  Senfe  of  the  Reverfion  there  taken  before  the  habendum  ferves  here  in  the  fame  Senfe 
both  before  the  habendum  and  alter  it.  And  they  here  put  many  Cafes  which  were  then  put  in 
the  Argument  of  the  faid  Cafe  of  Ihrockmsrton  v.  Tracy,  which  I  have  here  omitted,  becaufe  I 
have  reported  them  at  large  in  the  faid  Cafe  itfelf.  Wherefore  the  Court  took  the  Reverfion  in  the 
Premiffes  and  in  the  habendum  to  be  in  the  faid  fecond  Degree,  and  fo  to  agree  here  well  enough. 
jPoint.  Then  as  to  the  third  Point,  viz.  feeing  that  the  Leafe  made  to  the  Plaintiff  is  limited  to  com- 

mence after  the  End  and  Expiration  of  the  fir  It  Term  of  Years,  which  Term  of  Years  is  now  de- 
termined by  the  Leafe   made  to  the  Defendants  by  Pinnock  and  his   Wife,   whether  or  no  the  De- 
mile  made  to  the  Plaintiff  (hall  take  place  prcfenly  upon  that  Determination  :   And  it  was  objecled 
that  it  fhould  not,  for  although  the  firft  Leafe  is  determined,  yet  this  Determination  came  by  the 
Aft  of  the  Defendants  in  taking  a  greater  Eftate,  which  is  only  a  Determination  in  Law,  and  not 
a  Determination  in  Fad,  which  was  intended  by  the  Limitation  of  the  Commencement  of  the 
D'emife  to  the  Plaintiff.     For  the  End  of  the  Term  limited  for  the  Commencement  of  the    faid 
Demife  to  the  Plaintiff  was  fuch  an  End  as  was  commonly  prefumed,  that  is,  by  Effluxion  of 
Time,  and  not  by  Aft  of  the  Law,  or  Abbreviation  of  the  Party.      And  though  a  Man  fhould 
ftretch  the  Word  (End)  to  every  Kind  of  End  or  Determination,  yet  he  cannot  do  fo  with  the 
other  Word,  viz.  Expiration,  for  (it  was  faid)  Expiration  is  a  particular  Word,  peculiarly  appro- 
priated to  Effluxion  of  Time.     So  that  although  it  might  be  objected  (as  indeed  it  cannot)  that 
End  is  a  general  Term  not  limited  to  any  fpecial  Meaning,  yet  it  cannot  be  fo  objecled  as  to  Ex- 
piration, which  is  a  particular  Term  that  cannot  be  drawn  to  any  general  Senfe  out  of  its  particu- 
lar Signification.     And  therefore  feeing  the  Limitation  of  the  Commencement  of  the  faid  Demife 
made  to  the  Plaintiff  is  appointed  to  be  upon  the  End  and  Expiration  of  the  firft  Term  .of  Years, 
the  Plaintiff  ought  to  wait  until  both  the  Words  preceding  the  Commencement  of  his  Term  are 
accomplifhed,  and  the  Time  of  the  Commencement  thereof  is  not  yet  come.     And   although  it 
be  admitted  that  the  taking  of  the  Leafe  for  Life  fhall  be  an  End  and  Expiration  of  the  firft  Term. 
b  h.  5.  h.  5.    of  Years  as  to  the  Defendants  themfelves,  yet  as  to  a  Stranger  it  is  not  fo,   b  for  if  the  Defen- 
u»K-o"  r^-   dants  had  granted  a  Rent-charge  to  a  Stranger  out  of  the  firft  Term,  there  notwithftanding  the 
Co.  Litt.  185.  a.  Determination  of  the   firft  Leaie  by  the  taking  of  the  Leafe  for  Life,  they  fhould   have  held  the 
lie' b' 9  Co."    Farm  charged  with  the  Rent-charge  as  to  the  Grantee,  for  he  is  a  Stranger,  and  as  to  him  the 
107.  b.  Dai.  65.  firft  Leafe  has  Continuance.     So  the  Plaintiff  here  is  a  Stranger,  and  againft  him  the  firft  Leafe 
Poph.'^Roi!  cbn&nties  and  fhall  continue   until  the  Years  are  elapfed  by  Time,  wherefore  the  Term  fhall  noc 
r.  310.  aRci.  yet  commence,  and  confequently  the  Plaintiff's  Suit  is  not  maintenable. 

336?'w'"jone9s'  But  the  Court  argued  to  the  contrary.  For  where  the  Commencement  of  the  fecond  Term  is 
62.  Cro.c.  102.  ]imited  upon  the  End  and  Expiration  of  the  firft  Term  of  Tears,  they  faid  it  is  proper  to  be  feea 

1  Finch%!Z°'  what  it  is  that  fhall  be  determined,  viz',  the  Years,  or  the  Eftate  in  the  Farm.     And  they  faid 

2  Finch  27.  sojt  js  trie  Eftate,  c  for  the  Term  contains  all  his  Intereft  in  the  Land ;  d  for  if  I  grant  to  one  all  my 
a  RenTalTknow!  Term  in  fuch  Land,  this  is  as  much  as  to  fay,  all  my  Eftate  for  Yeais  which  I  have  in  the  Land. 
ledges  a  Stafte,  So  that  a  Term  contains  the  Intereft  for  Years  which  the  Party  has  in  it.  And  here  the  Emphafis 
totheTer-tenlnt (as  the  Lord  Dyer  expreffed  it)  is  not  upon  the  Word  (Tears)  but  upon  the  Word  (Term)  ;  and 
as  to  theConu-jn  pronouncing  the  Words  (from  the  End  and  Expiration  of  the  faid  Term  of  Tears)  the  Accent 

jce  the  Rent  Iins  *  ^  1  •» 

Continence,      ought    to  be   laid  upon  the   Word  (Term)  as  the  molt  material  Word,  and  not  upon  the  Word 
(¥eatrs).     And  it  is  not  well  written  in  the  Record  a  fine  et  expiratione  praditli  termini  anncrum  di- 
mifforwm,  but  it  ought  to  be  dimiffi  in  the  fingular  Number,  e  referring  the  W7ord  demifed  to  the 
Term,  and  not  to  the  Years.     So  that  the  Term,  viz.  the  Eftate  which  he  has  in  the  Farm  for 
Years  might  be  ended,  and  yet  the  Years  not  ended  :  Wherefore  (Term)  here  is  an  Eftate  in  Yearsor 
.for  Years,  butit  is  not  Years  only  without  an  Eftate;  and  fo  if  the  Eftate  is  ended,  the  Term  is 
ended.     And  this  is  the  Senfe  of  the  Word  (Term)  here,  although  it  has  many  other   Meanings. 
37.  And  the  Word  (Expiration)  is  properly  breathing  up,  or   yielding  up  his  Breath  (as  the  Lord 
Dyer  faid),  and  it  is  applied  to  Man,  or  other  Things  animate,  and  is  ufed  to  exprefs  the  Death 
of  a  Man.     For  when  he  yields  up  his  Breath,  then  he  dies,  for  without  his  Breath  he  cannot  live. 
And  although  it  is  properly  ufed  in  Relation  to  Things  animate  which  breathe,  yet  by  a  Simi- 
litude it  is  referred  to  Things  inanimate.     As  in  our  Law  we  ufe  the  Word  (reverter),  which  is 
properly  applied  to  Things  animate  which  move  of    themlelves,   but  fometimes  we  ufe  it  in  our 
Law  in  relation  to  Things  inanimate,  as  we  fay,  when  Tenant  in  Tail  dies  the  Land  fhall  revert 
to  the  Donor.     And   fo  Expiration,  which  is  here  ufed  by  Similitude  to  Things  living,  implies 
any   End   whatever.     For  as  we   fignity  by  Expiration  the  Death  of  a  Man,  and  his  laft  End, 
whatever  Way  it  happens,  fo  the  Word  Expiration,  being  applied  to  an  Eftate  for  Years,  may 
aptly  enough  iignify  the  End  of  it,  whatever  way  it  be.     So  that  the  Expiration  of  an  Eftate  for 
Years,    and  the  End  of  an  Eftate  for  Years  is  all  one  ;  and  it  cannot  be  otherwife  taken  but  that 
the  Intent  of  the  Leffor  and  of  the  Plaintiff  was,  that  the  Plaintiff  fhould  have  the  Farm  when 
the  firft  Leafe  was  gone  or  determined,  by  whatever  Means  the  fame  happened  ;  and  to  this  Pur- 
pofe  they  ufed   the  Word  (Expiration).      And  as    to  what  was    faid,    viz.    that  although  it- 
be  determined  as   to  the    Defendants  themfelves,  yet    it  fhall  continue  as   to  the   Plaintiff  be- 
ing a   Stranger,  Sir,  f;a  Stranger  for  his   Advantage   fhall  fay   that  the  Leafe  continues,  and 
*  1  Finch  19.   for  his   Advantage    fhall   fay   that  it  is  determined  •    E  for    if  Pinnock  had  granted   a    Rent- 
al Fmch  27.      cnarge  out  of  the  Reverfion,    the  Grantee  after   the  Leafe  for  Life    made  to  the  Defendants 
%  s.  p.  Cc.  Litt.  fhould  diftrain   for  it,  and  if  the   Defendants    would  fay  that  their   Leafe  for  Years  had  Con- 
338.  b..  1  Finchtjnuance    and  therefore   he  might    not  diftrain,  the   Stranger  fhould   fay  that  it  is  determined. 
And  fo  the  Plaintiff  being  a  Stranger   (hall  for  his  Advantage  take  Benefit  or  the   Determination 
of  the  firft  Eftate,  whether  it  be  determined  by  Ac~t  of  the  Law,  or  by  Act  of  the  Party,  or  by 
Effluxion  of  Time.     And  therefore  the  firft  Eftate  for  Years  being  abbreviated  by  the  rakingjB 
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the  Leafe  for  Life  trenches  to  the  Advantage  of  the  Plaintiff,  and  makes  his  Term  to  commence  caitesdee|hneteB°^s 
upon  that  Determination.     And  fo  the  Opinion  of  all  the  Juftices  upon  the  Matter  of  Law  was  at  the  Head  of 
with  the  Plaintiff,  viz.  that  his  Leafe  was  good,  and  that  it  fhould  commence  a  upon  the  Deter-  ter- 
mination of  the  firft  Term  of  Years  determined  and  ended  by  the  taking  of  the  new  Leafe  for 

Life. 

And  Note,  Anthony  Brown  faid  that  the  Writ  was  not  good  for  two  Caufes.     One  was,  for  b  Dy.  40.  Pi.  1. 
that  the  Words  of  the  Writ  were  that  the  Prior  and  Convent  demifed  to  the  Plaintiff,  whereas  57;^; 3Ba" 
the  Convent  are  dead  Perfons  in  Law,  and  cannot  b  demife  any  Thing,   but  it  is  the  Demife  of 
the  Prior  only.     The  other  was,  c  for  that  the  Form  of  the  Writ  in  the  Regijler  recites  that  the  \^f^  *y 
Goods  and  Chatties  of  (the  Plaintiff)  to  the  Value,  &c.  found  in  the  fame  Lands  he  took  and  carried  ^  ?ne  fame 
away,  which  Claufe  was  here  omitted,  and  ought  to  have  been  inferted  in  his   Opinion,  altho'  ^^counfei" 
it  were  not  true,  becaufe  the  Form  of  the  Writ  in  the  Regijler  is  fo  and  not  otherwife.     But  the  and  maintained' 
Lord  Dyer  was  againft  him  in  both  thefe  Points.     For,  as  to  the  firft,  inafmuch  as  it  is  apparent  ^fjfj^l' 
in  Law  that  the  Convent  could  not  make  a  Demife,  it  is  to  be  adjudged   nothing  but  Sur- by^/?0»j.  and 
plufage,   d  which   fhall  not  abate  the  Writ.     And  he  cited  a  Precedent  where  fuch  a Writ  was  g*£J;  ofsEe= 
good.     As  to  the  other  Point,  if  it  was  not  true  that  the  Defendant  took  the  Goods,  it  would  jeam.  6,  7. 
not  be  well  done  to  charge  him  with  it.     And  although  the  Regijler  has  this  Claufe,  as  it  has  d  T>  4-  H  y> 
been  faid,  yet  it  is  to  be  intended  by  the  Regijler  that  the  Claufe  ought  to  be  inferted  where  the  y. ».  **.  b& 
Truth  of  the  Matter  is  fo,  and  not  otherwife. 


A  brief  Report  of  a  Cafe  argued  in  the  Exchequer,  in  Eafter  Term  in  the  fecond  Tear  of 
the  Reign  of  Queen  Elizabeth,  by  the  Counfel  for  the  Parties,  and  by  the  Barons  of  the 
Exchequer  upon  a  Writ  o/'Debt  brought  there  by  Sir  Thomas  Stradling  Knight  Plain- 
tiff againft  Rowland  Morgan  Defendant,  and  entered  amongjl  the  common  Pleas  there. 
And  the  Record  was  as  follows,  viz. 

ROwland  Morgan  of  Mahen  in  the  County  of  Monmouth  Efquire  was  attached  by  Writ  of  Glamorgan. 
this  Exchequer  to  be  here  now  on  the.  Octave  of  St.  Martin  in  this  Term,  to  anfwer  Tho-  Declaration. 
mas  Stradling  Knight  in  a  certain  Plea  of  Debt,  and  now  at  the  aforefaid  Octave  of  St.  Martin  |aa™  ^"t^i. 
came  here  the  aforefaid  Thomas  Stradling  Knight  by  Robert  Leverton  his  Attorney,  and  the  afore-  a. 
faid  Rowland  Morgan  by  Humphry  Hatton  his  Attorney  likewife  came  here;  whereupon  the  afore- 
faid Thomas  Stradling  complains  againft  the  aforefaid  Rowland  Morgan  of  this,  that  the  aforefaid 
Rowland  render  to  the  aforefaid  Thomas  Stradling  17/.  6s.  8d.  which  he  owes  him,  and  unjuftly 
detains-,  and  for  that  whereas  by  a  certain  Act  made  at  a  Parliament  of  Lord  Edward  the  Sixthlatc 
King  of  England  begun  and  holden  at  fVeftminfter  the  firft  Day  of  March  in  the  feventh  Year  of 
his  Reign,  by  the  faid  Lord  the  King,  and  the  Lords  fpiritual  and  Temporal,  and  the  Commons 
in  the  fame  Parliament  affembled,  and  alfo  by  Authority  of  the  fame  Parliament  amongft  other 
Things  it  is  enacted,  that  if  any  Treafurer,  Receiver,  or  Minifter  Accountant,  or  their  Deputy 
or  Deputies,  do  take  or  receive  of  any  Perfon  or  Perfons,  any  Sum  or  Sums  of  Money,  or  other 
Profit  of  and  for  the  Payment  of  any  Fees,  Annuities,  Penfions,  Duties,  or  Warrants,  more 
or  otherwife  than  he  or  they  may  lawfully  do  by  foreign  Laws  and  Statutes  therein  then  pro- 
vided, that  then  the  faid  Treafurer,  Receiver,  and  Minifter  fo  offending  fhall  forfeit  and  lofe  for 
every  Penny  or  Pennyworth  fo  to  be  taken  or  received  6s.  Sd.  to  the  Party  grieved,  to  be  re- 
covered in  any  of  the  King's  Courts  of  Record  by  Bill,  Plaint,  or  Adtion  of  Debt,  in  which 
Suit  no  Wager  of  Law,  Effoign,  or  Protection  fhall  be  allowed,  as  in  the  Act  aforefaid  a-r 
mongft  other  Things  is  more  fully  contained.  And  whereas  the  aforefaid  Thomas  Stradling  now 
complains,  that  the  laft  Day  of  Oclober  in  the  third  and  fourth  Years  of  the  Reign  of  the  now 
King  and  Queen  Philip  and  Mary,  and  long  before,  by  virtue  of  the  Letters  patent  of  Lord 
Henry  the  Eighth  late  King  of  England  under  his  Great-Seal,  bearing  Date  at  More  the  nineteenth 
Day  of  September  in  the  feventeenth  Year  of  his  Reign,  made  to  the  fame  Thomas  he  was  and  yet 
is  Bedel  or  Collector  of  the  Rents,  Revenues,  and  Profits  iffuing  out  of  and  to  be  received  of  and 
in  the  Lordfhips  or  Manors  of  Mijkin,  Glinrothney,  Sighemitb-Nethtr,  and  Sighemitb-Qver  in  the 
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County  of  Glamorgan,  and  taking  annually  for  the  Exercife  of  his  Office  aforefaid  i  iL  65.  Sd.  as 
well  by  his  own  proper  Hands,  as  by  the  Hands  of  the  Receiver  of  the  fame  Lordfhips  or  Ma- 
nors, for   Term   of   Life  of  the  faid   Thomas.     Nevertheless  the  aforefaid  Rowland  Morgan,  the 
fame  Lift  Day  of  Otlcber  being  Receiver  of  the  Lordfhips  or  Manors  aforefaid,  the  Statute  a'fore- 
PWefpSE  faid  and  the  Penaity  therein  contained  not  regarding,  the  fame  lad  Day  of  Otlcber,  at  *  Cardiff 
the  Declaration  in  the  faid  County  of  Glamorgan,  in  the  abovefaid  third  and  fourth  Years  of  the  Rei<m  of  the  laid 
tor1tionwaescoEm"-Lord  the  King  and  Lady  the  Queen  now,  by  the  Hands  of  John  Jenlin  of  Landaff  in  the  County 
mittej.     see    of  Glamorgan  aforefaid  Yeoman  then  Servant  and  Deputy  of  the  faid  Rowland,  took  and  received 
Abr!nt'it! Si  of  the  aforefaid  Thomas  Stradlihg  Knight,  by  the  Hands  of  Dio  Howell  then  Servant  of  the  fame 
tionc.pi.  i.     Thomas,  for    the  Payment  of    13/.  6s.  &d-  as    his  Fee  aforefaid  to  the   fame    Thomas   SlradUng 
then  due  for  one  whole   Year  ending  at  the  Feaft  of  St.  Michael  the  Archangel  then  Lift  paft,  by 
Colour  of  the  faid  Office  of  the  aforefaid  Rowland,  extortioufly  45.  4^.   according  to  the  Rate  of 
4<i.  for  every  twenty  Shillings,  more  and  otherwife  than  he  might  lawfully  take  or  receive  by  any 
foreign  Laws  or  Statutes  in  that  behalf  provided,  contrary  to  the  Form  of  the  Statute  aforefaid  ; 
whereby    an   Action   hath   accrued  to  the  aforefaid  Thomas  StraMing  to  demand  and  have  of  the 
aforefaid  Rowland  Morgan  the  aforefaid  17/.  6s.  Sd.     And  although  the  aforefaid  now  Plaintiff  hath 
often  afterwards  requefted  the  aforefaid  now  Defendant  to  pay  him  the  aforefaid  17/.  6s.  8d.  ne- 
verthelefs  the  faid  Rowland  Morgan  now  Defendant  the  aforefaid  17/.  6s.  Sd.  or  any  Part  thereof 
to  the  aforefaid  Thomas  Stradling  has  not  yet  paid,  but  the  fame  to  pay  has  refufed,  and  yet  does 
refufe;  wherefore  the  aforefaid  Plaintiff  fays  that  he  is  damnified   and   h?.s  Damage  to  the  Value 
of  1 00s.  and  therefore  he  brings  the  Suit,  &V. 
Defendant  prays      And  the  aforefaid  Rowland  Morgan  by  his  aforefaid  Attorney  prefent,  &e.  defends  the  Force 
Oyer  of  the  Wnt.  anc|  injurV}   Damages,  and  whatever,  &c.  and  prays  Oyer  of  the  Writ  aforefaid,  and  it  is  read  to 
him,  &c.    Which  being  heard,  he  fays  that  at  prefent  he   is   not  advifed  to  anfwer   the  aforefaid 
Thomas  Stradling  touching  the  Premiffes ;  and  prays  Day  to  imparl  thereon  until  the  Octave  of 
imparlance.       g^  Hitlary,  within  which,  &c.  which  is  granted  to  him  by  theCourt,  and  the  fame  Day  is  given  to  the 
aforefaid  Thomas  Stradling  here,  &V.     At  which  Day  the  Parties  aforefaid  came  here  by  their  At- 
tornies  aforefaid,  and  the  aforefaid  Thomas  Stradling  prays  that  the  aforefaid  Rowland  Morgan  may 
anfwer  him  touching  the  Premiffes.     And  thereupon  the  fame  Rowland  Morgan  by  proteftino;  fays 
that  the  Declaration  aforefaid  and  the  Matter  therein  contained  is  inefficient  in  Law,  to  which  he 
has  no  Neceffity,  nor  is  by  the  Law  of  the  Land  bound  to  anfwer,  neverthelefs  for  Plea  the  fame 
Rowland  fays,  that  the  aforefaid '  Thomas  Stradling  his  Action  aforefaid  thereof  againft  him  ought 
Traverefs  the    not  to   have  or   maintain,  becaufe  he  fays   that  he  did  not  take  or  receive  the  aforefaid  as.  \d. 
Receipt.  contrary  to  the  Form  of  the  Statute  aforefaid,  in  Manner  and  Form  as  the  aforefaid  Thomas  S.'rad- 

iffue.  Iwg   hy  his  Writ  and  Declaration  aforefaid  above  againft  him  has  declared,  and  of  this  he  puts 

himfelf  upon  the  Country  ;  and  the  aforefaid  Thomas  Stradling  likewife,  therefore  let  a  Jury  come 
thereon.      And   becaufe  the   aforefaid  Town  of  Cardiff  h  in  the  County  of  Glamorgan  in  Wales 
r«;«  Faa«  to  where  a  Sheriff  of  this  Kingdom  of  England  cannot  intermeddle,  therefore.it  is  commanded  to 
the  next  Engiift  the  Sheriff  of  the  County  of  Hereford  that  he  make  to  come  here  from  the  Day  of  Eafler  \nfif~ 
°un?'  teenDzys  twelve,  &c.  of  the  Neighbourhood  of  Leominfter  in  the  faid  County  of  Hereford,  which 

is  the  Vifne  next  adjoining  to  the  faid  Town  of  Card ' ff,  every  of  whom,  &c.  by  whom,  &c.  and 
who  neither,  &c.  to  recognize,  csV.     And  the  fame  Day  is  given  to  the  Parties  aforefaid  here, 
&c.     Ac   which  Day  the  Parties  aforefaid  came  here  by  their  Attornies  aforefaid,  and  the  Sheriff 
of  the  faid  County  of  Hereford  hath  not  returned  here  the  Writ,  &c.     Therefore  it  is  commanded 
Sicutalia!.         to  the  fame  Sheriff  of  the  faid   County  of  Hereford,  as  heretofore,  that  he  make  to  ctme  here_on 
the  Morrow  of  the  Holy   Trinity  twelve,  65V.  of  the  Neighbourhood   of  Leominfter  aforefaid,  in 
Form  aforefaid.     And  the  fame  Day  is  given  to  the  Parties  aforefaid  here,  &.c.     At  which  Day 
the   Parties  aforefaid  came  here  "by  their  Attornies  aforefaid,  and    the  Sheriff  of  the  County  of 
Return  of  the    Hereford  aforefaid,  viz.  Richard  Moningt  on  Efquire,  returned  here  the  Writ  ^{Venire  Facias  Juratores 
together  with   the  Panel  of  the    Names  of  the  Jurors  annexed  to  the  fame  Writ.     And  the  Ju- 
rors being  called  did  not  come,  &c.     Therefore  it  is  commanded   to  the   fame  Sheriff  that  he 
D;/?r;n£flj>ra-diftrain  the  aforefaid,   &c.  by  their  Lands,  &c.  fo  that,  &c.  on  the  Octave  of  St.  Michael,  or  in 
teres.  tne  mean  tjme   before  the  juftices  of  the  faid  Lord  the  King  and  Lady  the   Queen  affigned    to 

take  Affizes  in  the  faid  County  of  Hereford,  if  they  fhall  firft  come,  at  Hereford  in  the  faid 
County  of  Hereford  on  Wednefday  the  27th  Day  of  July  next  coming,  io  that  the  lnquihtion  there- 
of there  diftinctly  and  plainly  taken  before  the  aforefaid  Juftices  of  the  faid  Lord  the  King  ar.d  La- 
dy the  Queen  for  Affizes  may  be  had  here  at  the  aforefaid  Octave  of  St.  Michael;  and  it  is  faid 
to  the  Parties  aforefaid  that  they  be  ready  there  on  the  aforefaid  Wednefday  before  the  afore- 
faid Juftices  of  the  faid  Lord  the  King  and  Lady  the  Queen  for  Affizes;  and  that  they  be  here  at  the 
aforefaid  Octave  of  St.  Michael  to  hear  their  Judgment  upon  the  Verdict  of  the  Inquifition  afore- 
faid, if,  &c.  At  which  Day  the  Parties  aforefaid  came  here  by  their  Attornies  aforefaid,  and 
the  aforefaid  Juflices  of  the  faid  Lord  the  King  and  Lady  the  Queen  for  Affizes  delivered  here 
the  Tenor  of  this  Plea,  together  with  a  certain  Writ  of  Diflringas  Juratores,  with  the  Panel  of 
the  Names  of  the  Jurors  fixed  to  the  Fame  Writ,  and  annexed  to  the  fame  Tenor,  which  faid 
Pcflee.  Tenor  is  indorfed  thus,  Afterwards  at  the  Day  and  Place  within  contained  before  Edward  Saun- 

ders Knight,  and  Richard  Harper  Efquire  affociated  for  this  Purpofe  to  the  fame  Edward  and 
John  Whiddon  Knight,  Juftices  of  the  faid  Lord  the  King  and  Lady  the  Queen  affigned  to  take 
Affizes  in  the  County  of  Hereford,  the  Prefence  of  the  aforefaid  John  not  being  expected,  by 
virtue  of  the  Writ  of  the  faid  Lord  the  King  and  Lady  the  Queen  of  ft  non  o?nnes,  by  the  Form 
of  the  Statute,  65V.  came  as  well  the  within  named  Thomas  Stradling  Knight,  as  the  within  fpeci- 
fied  Rowland  Morgan  Efquire,  in  their  proper  Perfons.  Likewife  the  Jurors  within  fpecified  be- 
ing called  fome  of  them  came,  and  fome  of  them  did  not  come,  as  appears  in  the  Panel,  therefore, 
Sc7fcu?!diZ^c'  wherefore  it  is  commanded  to  the  fame  Sheriff  of  the  faid  County  of  Hereford,  as  heretojk 
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that  he  diftrain  the  jurors"  aforefaid  by  their  Lands,  &c.  fo  that,  &c.  on  the  Octave  of  St.  Hillary. 
The  fame  Day  is  given  to  the  Parties  aforefaid  here,  &c.  At  which  Day  the  Parties  aforefaid  came 
here,  viz.  the  faid  Thomas  Stradling  by  his  Attorney  aforefaid,  and  the  aforefaid  Rowland  Morgan  by 
Cuthbert  Leverton  his  Attorney.  And  the  Sheriff  of  the  faid  County  of  Hereford  hath  not  returned 
here  the  aforefaid  Writ  of  Diftringas  Juratores  ficut  alias,  ciJV.  Therefore  it  is  commanded  to  the5;V/(f  .krku 
fame  Sheriff,  as  oftentimes,  that  he  diftrain  the  Jurors  aforefaid  by  their  Lands,  &c.  So,  &c. 
from  the  Day  of  Eafter  in  fifteen  Days,  or  in  the  mean  time  before  the  Juftices  of  the  Lady  Eliza- 
beth the  Queen  now  affigned  to  take  Affizes  in  the  faid  County  of  Hereford,  if  they  fhall 
fir  ft  come,  at  Hereford  in  the  faid  County  of  Hereford  on  Monday  the  fixth  Day  of  March 
next  coming;  fo  that  the  lnquifition  thereon  there  diftinc~Hy  and  plainly  taken  before  the 
aforefaid  Juftices  of  the  faid  Lady  the  Queen  now  for  Affizes  may  be  had  here  at  the  a- 
forefaid  fifteen  Days  of  Eafter.  And  it  is  faid  to  the  Parties  aforefaid  that  they  be  there  ready 
at  the  aforefaid  Monday  before  the  aforefaid  Juftices  of  the  faid  Lady  the  Queen  now  for  Affizes  j 
and  that  they  be  here  at  the  aforefaid  fifteen  Days  of  Eafter  to  hear  their  Judgment  upon  the  Ver- 
dict of  the  lnquifition  aforefaid,  if,  <fcc.  At  which  Day  the  Parties  aforefaid  came  here  --by  their 
Attornies  aforefaid,  and  the  aforefaid  Juftices  of  the  faid  Lady  the  Queen  now  for  Affizes 
delivered  here  the  Tenor  of  this  Plea,  together  with  a  certain  Writ  of  Pluries  diftringas  Ju- 
ratores, with  the  Panel  of  the  Names  of  the  Jurors  fixed  to  the  fame  Writ,  and  annexed  to 
the  fame  Tenor,  and  two  Bills  of  Attorney  likewife  annexed  to  the  fame  Tenor,  the  Te- 
nor of  which  faid  Record  is  endorfed  thus  •,  Afterwards  at  the  Day  and  Place  within  contain- 
ed before  Edward  Saunders  Knight,  and  Richard  Harper  Efquire  affociated  for  this  Time  to  the Fo^a 
fame  Edward  and  John  W hidden  Knight,  Juftices  of  the  Lady  the  Queen  affigned  to  take  Affizes 
in  the  County  of  Hereford,  the  Prefence  of  the  aforefaid  John  not  being  expected,  by  virtue  of 
the  Writ  of  the  faid  Lady  the  Queen  now  otfinon  omnes,  by  the  Form  of  the  Statute,  &c.  came 
as  well  the  within  named  Thomas  Stradling  Knight  by  Edward  Stradling  Efquire  his  Attorney,  as 
the  within  fpecified  Rowland  Morgan  Elquire  by  Philip  Maddock  his  Attorney,  and  the  Jurors 
within  fpecined  being  called  fome  of  them  came,  and  fome  of  them  did  not  come.  And  fome 
of  them  now  appeared,  viz.  John  Goodwin  Gentleman,  William  Burghill  Gentleman,  George  Cromp 
Gentleman,  James  Bithell,  William  Tranter,  and  John  Hillejley,  and  were  fworn  upon  the  faid  Jury. 
And  becaufe  the  reft  of  the  Jurors  aforefaid  did  not  appear,  therefore  others  of  them  that  were 
ftanding  by  being  chofen  for  this  Purpofe  by  the  Sheriff  of  the  County  aforefaid,  at  the  Requeft^"^f/n:tfW" 
of  the  aforefaid  Thomas  Stradling,  and  by  the  Command  of  the  Juftices  aforefaid  are  newly  added, 
whofe  Names  are  filed  to  the  Panel  within  written,  according  to  the  Form  of  the  Statute  in  fuch 
Cafe  lately  made  and  provided  ;  which  faid  Perfons  fo  newly  added  being  likewife  called  came, 
viz.  John  Olme,  William  Beal,  Thomas  Genis,  Richard  Dobbins,  John  Pearl,  and  Thomas  Colling, 
and  were  fworn  upon  the  faid  Jury  together  with  the  other  Jurors  before  empannelled.  Who  toyerdia  for  the 
fay  the  Truth  of  and  upon  the  within  Contents  being  chofen,  tried,  and  fworn,  fay  upon  their PIaintift- 
Oath  that  the  aforefaid  Rowland  Morgan  took  and  received  the  within  fpecified  4  s.  4  d.  contrary 
to  the  Form  of  the  Statute  within  written,  in  manner  and  Form  as  the  aforefaid  Thomas  Stradling 
within  againft  him  hath  alledged.  Therefore,  &c.  And  alfo  the  Tenors  of  the  faid  Bills  of  At- 
torney likewife  follow  in  thefe  Words,  The  within  named  Thomas  Stradling  Knight  has  put  in  his 
Place  Edward  Stradling  Elquire  to  lofe  and  gain  touching  the  Adrian  within  fpecified  for  him  in 
his  Place  and  Name.  The  within  named  Rowland  Morgan  Efquire  hath  put  in  his  Place  Philip 
Maddock  Gentleman  to  lofe  and  gain  touching  the  Action  within  written  for  him  in  his  Place  and. 
Name.  And  hereupon  the  aforefaid  Thomas  Stradling  by  his  Attorney  aforefaid  prays  his  Judg- 
ment upon  the  Premiffes.  And  becaufe  the  Court  aforefaid  atprefent  is  not  advifed  of  giving  their 
Judgment  of  and  upon  the  Premiffes,  Day  is  therefore  given  to  the  Parties  aforefaid  touching  the 
Premiffes  in  the  fame  State  wherein  they  are  now,  until  the  Morrow  of  the  holy  Trinity  to  hear 
their  Judgment  thereon  here,  &c. 

The  C  A  S  I, 

The  Cafe  was  recited  in  this  Manner.    It  appears  by  the  Record  that  Sir  Thomas  Stradling  Knight  Eafter  Term. 
has  fued  here  an  Action  of  Debt  againft  Rowland  Morgan  for  17/.  6  s.  8  d.  and  has  declared  thafe^**:. 
whereas  it  was  enacted  by  a  Statute  made  in  7.  Edw.  6.  that  if  any  Treafurer,  Receiver,  or  Minifterciar^in'theEi.. 
Accountant,  or  their  Deputy  or  Deputies,  do  receive  of  any  Perfon  any  Sum  of  Money,  or  any'hequeruPont!\e 
other  Profit  of  and  for  the  Payment  of  any  Fees,  Annuities,  Penfions,  Duties,  or  Warrants,  more  6.^.  1.  wlbici 
or  otherwife  than  he  lawfully  may  by  foreign  Laws  and  Statutes  in  fuch  Cafes  provided,  that  thenr™j"fts  aj^I 
the  faid  Treifurer,  Receiver,  and  Minifter  fo  offending  fhall  forfeit  and  lofe  for  every  Penny  orextort  Fees  upon 
Pennyworth  fo  taken  or  received  6  s.  8  d.  to  the  Party  grieved,  to  be  recovered  in  any  of  the  King's  ^"g^^ev"- 
Courts  of  Record  by  Bill,  Plaint,  or  Action  of  Debt,  in  which  Suit  no  Wager  of  Law,  Effoign,ry  Penny  extort- 
or  Protection  fhall  be  allowed.  And  whereas  the  faid  Plaintiff  the  laft  Day  oWtlober  in  the  3d  &4thpd/aiannt^hhaatdtthh\ 
Years  of  the  Reign  of  King  Philip  and  Queen  Mary,  and  long  before,  by  virtue  of  the  Letters- office  of  Bedel 
Patent  of  King  Henry  8.  bearing  Date  at  More  the  19th  Day  of  September  in  the  17th  Year  of  his^eRcmsfffoml 
Reign,  made  to  the  fame   Plaintiff  was  Bedel  or  Collector  of  the  Rents,  Revenues,  and  Profits  Manors  in  the 
ifiuing  and  receivable  of  and  in  the  Lordlhips  or  Manors  of  MiJkin,   Glinrothney,   Sighemith  Nether, ,^"7in  wlL, 
and  Sighemith  Over  in  the  County  of  Glamorgan,  and  taking  annually  for  the  Exercife  of  his  faidan<)i3>.  6s.8d. 
Office  13  1.   6  s.   fed.   as  well  by  his  own  proper  Hands  as  by  the  Hands  of  the  Receiver  of  the#.g(fortr*  "Ind 
laid  Lordlhips  or  Manors  for  Term  of  his  Life  :  The  faid  Rowland  Morgan  the  fame  laft  Daythat  tbeDefei- 
of  Ocloler  being  Receiver  ot  the  faid  Lordlhips  or  Manors,  not  regarding  the  faid  Statute,  norCe"-erofnthee" 
the  Penalty  therein,  the  fame  laft  Day  of  October  at  Cardiff 'in  the  faid  County  of  Glamorgan,  inrmeI^anors«- 

4s.  4d.  2t  Car- 

f'TAfethr  County  of  Glanio'gan,     The  Defendant  traverfed  the  Receipt,  which  was  tiled' by  IVifi  Puns  in  the  County  of  Hereford,  being  the  next  EnglithCouny  to  the 

PlaWv.  h' -re  the  Receipt  wa:,  which  is  in  #<</,j,  and  there  found  for  the  Plaintiff.     But  afterwards  becaufe  it  was  not  alledged  in  the  Declaration  to  whom  the  Ma- 

longcJ  at  the  Time  of  the  Extortion  fuppofed,  ami  becaufe  the  Statute  of  7.  Edw.  6    does  not  extend  to  Receivers  of  others  than  of  the  King,  for  thefe  Faults  in 

the  D.tlaration,  notwithftanding  the  Verdift  tor  the  Plaintiff  Judgment  was  given  for  the  Defendant.  Vide  Crompton  J.  C,  101,  a<  JC7.  a. 
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the  3d  &  4th  Years  of  the  Reign  of  the  faid  King  and  Queen,  by  the  Hands  of  John  Jenkin  Servant 
and  Deputv  to  the  fame  Rowland,  took  of  the  faid  Sir  ihomas  Stradling,  by  the  Hands  of  Dio  Howell 
then  his  Servant,  for  the  Payment  of  13  1.  6  s.  8  d.  being  the  Fee  then  due  to  the  fame  Sir  Tho-- 
mas  Stradling  for  one  whole  Year  ending  at  the  Feaft  oi  Si.  Michael  then   laft  paft,  by  Colour  of 
the  faid  Office  of  the  faid  Rowland,  extortiouQy  4  s.  4d.  according  to  the  Rate  of  4  d.  for  every 
twenty  Shillings,   more  and  otherwife  than  he  might  lawfully  take  or  receive  by  any  foreign  Laws 
and  Statutes  in  fuch  Behalf  provided,  contrary  to  the  Form  of  the  faid  Statute.     And  thereupon 
an  Action  has  accrued  to  the  Plaintiff  to  have  of  the  faid  Rowland  xht  faid  1 7  1.  6  s.  8  d.     To 
which  the  Defendant  pleads  that  he  did  not  take  nor  receive  the  laid  4  s.  4d.  contrary  to  the  Form 
of  the  faid  Statute,  in  manner  and  Form  as  the  faid  Plaintiff  has  declared.     And  upon  this  they 
were  at  [flue.     And  becaufe  the   Town  of  Cardiff  is  in  the  County  of  Glamorgan  in  Wales,  where 
a  Sheriff  of  this  Kingdom  of  England  cannot  meddle,  the  Venire  Facias  was  awarded  to  the  Sheriff 
oi  Hereford  to  caufe   12  Men,  &c.    to  come  from  the  Neighbourhood   of  Leominfter  in  the  faid 
County  of  Hereford,  which  is  the  next  adjoining  Vifne  to  the  faid  Town  of  Cardiff.     And  by  Nifi 
prius  before  the  Juftices  of  Aflize  in  the  County  of  Hereford  it  was  found  againft  the  Defendant, 
viz.  that  he  had  received  the  4  s.  4d.  contrary  to  the  Form  of  the  Statute,  in  manner  and  Form 
as  the  Plaintiff  had  declared. 

And  upon  this  Verdict  the  Plaintiff  afterwards  in  the  Exchequer  demanded  his  Judgment.  And 
it  was  faid  on  Behalf  of  the  Defendant  that  the  Plaintiff  ought  not  to  have  Judgment.  And  hereupon 
divers  Points  were  moved.  Firft,  what  was  the  Senfe  ot  the  Declaration,  viz,  whether  thereby 
the  Defendant  fhall  be  taken  a  Receiver  of  the  King,  or  a  Receiver  to  another:  And  if  he  fhail 
be  taken  by  the  Declaration  to  be  a  Receiver  to  another,  and  not  to  the  King,  then,  fecondly,  if 
he  fhall  be  within  the  Purview  of  the  Statute  :  And  if  he  fhall,  then,  thirdly,  if  the  Plaintiff  mio-hc 
fue  for  the  Penalty  elfewhere  than  in  Wales :  And  if  he  might,  then,  fourthly,  if  this  Suit  taken 
by  original  Writ  in  the  Exchequer  fhall  be  maintenable  by  the  Plaintiff,  who  has  not  fhewn  any 
Caufe  why  he  was  or  fhould  be  privileged  there.  And  thefe  Points  were  moved  and  argued  in 
Eafter  Term  in  the  fecond  Year  of  the  Reign  of  Queen  Elizabeth  by  an  Apprentice  of  the  Middle- 
Temple  on  Behalf  of  the  Defendant,  and  by  Manwood  on  Behalf  of  the  Plaintiff;  and  the  Barons 
alfo  argued  the  fame  Term. 
1  Point.  And  as  to  the  firft  Point,  it  was  argued  by  the  Counfel  for  the  Defendants,  and  alfo  by  all  the 

Barons,  that  the  Defendant  fhall  be  taken  by  the  Declaration  to  be  a  Receiver  to  another  than  to 
the  faid  King  and  Queen  ;  for  the  Declaration  mews  that  the  Receipt  of  the  4  s.  4  d.  was  the  laft 
Day  of  Otlober  Anno  3  &  4.  Philip  and  Mary,  and  fhews  alio  that  the  Plaintiff  was  then  Bedel  or 
Collector  of  the  faid  Manors  by  Force  of  the  Letters  Patent  of  King  Henry  8.  made  to  him  in  the 
17th  Year  of  his  Reign,  and  fhews  alfo  that  .the  Defendant  was  then  Receiver  of  the  fame  Manors, 
but  does  not  fhew  to  whom  the  Manors  then  belonged,  whether  to  the  King  or  to  another  ;  and 
altho'  it  were  admitted  .that  the  Manors  fhould  be  intended  to  belong  to  King  Henry  8.  in  the  17th 
Year  of  his  Reign,  becaufe  he  then  made  the  Plaintiff  his  Bedel  of  them,  yet  it  is  not  fhewn  that 

*  s.  p.  Kitch.  they  a  continued  in  him  and  his  Fleirs,  which  ought  to  be  fhewn  precifely.  And  if  the  Manors 
437'  belonged  to  another  the  faid  l^t  Day  of  Otloher,  then  the  Defendant  was  Receiver  to  that  other,. 

and  not  to  the  King;  and  the'o'if  fo  be  there  is  a  Diverfity  in  Law  where  the  Receiver  to  the  King 
takes  more  for  Payment  of  a  Fee  than  he  ought,  and  where  the  Receiver  to  a  common  Perfon 
takes  more  for  the  Payment  of  a  Fee  than  he  ought,  or  in  other  Words,  if  the  one  be  within  the 
Danger  of  the  Statute,  and  the  other  not,  then  the  Declaration  fhall  be  taken  moft  ftrongly  a«ainft . 
the  Plaintiff,  viz.  that  the  Defendant  was  fuch  a  Receiveras  fhall  be  out  of  the  Danger  of  the  Act. 
For  Declarations  ought  fully  and  precifely  to  fhew  the  Grievance  of  the  Plaintiff,  and  that  can- 
not be  where  in  the  fubftantial  Part  there  is  Incertainty,  and  fuch  too  as  ftands  indifferent  to 
make  the  Defendant  a  wrong  Doer  or  not,  in  which  Cafe  it  is  not  realbnable  to  punifh  one  that 

*  See  Ante  84  is  not  precifely  charged.  b  Wherefore  in  a  fmuch  as  Declarations  impeach  the  Party,  and  force 
Book" there  cit- him  to  anfwer,  and  are  the  Foundation  whereupon  the  Court  is  to  give  Judgment,  it  is  reafon- 
«d-  able  that  they  fhould  be  certain,  fo  that  the  Party  may  know  what  he  is  to  anfwer  to,  and  the 

Judge  upon  what  he  is  to  give  Judgment.     For  which  Reafon  if  the  Declaration  is  not  certain  to 
cHardr.  T35.    every  Intent,  cbut  has  two  Intendments,  one  of  which  makes  for  the  Plaintiff  and  the  other  a- 
Heath's  Max.    gainft  him,  it  is  reafonable  to  take  it  in  that  Senfe  which  makes  againft  him,  for  if  his  Com- 
plaint lies  in  the  other  Point  it  is  his  Folly  that  he  did  not  fhew  it  precifely,  feeing  he  might 
have  done  it;  and  fince  he  has  not,  it  fhall  be  taken  in  the  Senfe  againft  him,  and  fo  fhall  abate, 
d  vet.  Lib.  in-  becaufe,  it  being  taken  in  that  Light,  there  is  no  Offence  committed  by  the  Defendant.     d  As  if 
Har'dr*.  135!"      a  Man  brings  an  Action  of  Waft  againft  Tenant  for  Life,  and  declares  that  J.  S.  made  the  Leafe 
for  Life,  and  afterwards  granted  the  Reverfion  to  him,   and  that  the  Tenant  for  Life  attorned, 
and  that  he  has  done  Wait  to  the  Difherifon  of  the  Plaintiff;  this  Declaration  is  not  good,  be- 
caufe he  has  not  fhewn  that  the  Waft  was  done  after  the  Attornment,  which  he  ought  to  do,  as 
appears  by  the  Book  of  Entries,  f  r  if  it  was  done  before  the  Attornment,  then  it  was  not  to  his 
Difherifon,  nor  is  it  any  Offence  to  him,  and  if  it  was  done  after  the  Attornment,  then  it  is  to  his 
Difherifon,  and  is  an  Offence  to  him.     And  becaufe  by  taking  it  one  Way  the  Mat'er  is  for  him, 
and  the  other  Way  againft  him,  it  fhall  be  taken  the  Way  that  makes  againft  him,  and  therefore 
csee  Ante  27   -Jt  q^i  be  jnfuffkient.     c  So  in  Affize  of  Land,  if  a  Man  makes  Title  in  his  Plaint,  and  fhews  thac 
and  the  Books  he  was  Lord,  and  that  the  Tenant  alien'd  the  Land   in  Mortmain  to  the  Tenant   in  the  Afiize, 
there  ated.        ancj  ^^  ^  enI:ercc]5  anc|  fQ  was  fejzed  until  by  the  Tenant  diffeized,  this  Title  is  not  good,  be- 
caufe it  might  be  that  he  entered  after  the  Year  after  the  Alienation,  in  which  Cafe  his  Entry  was 
not  lawful,  or  it  might  be  that  he  entered  within   the  Ye;u-,  in  which  Cafe  his  Entry  war,  lawful; 
Infu^Book.^  ar)d  therefore  it  fhall  be  taken  moft  ftrongly  againft  him,  viz.  that  he  entered  after  the  Year,  #d 
there  wed.       f0  the  Plaint  fhall  be  adjudged  inefficient.     [  So  (it  was  faid)  the  Cafe  is  in  3.  Ed.  4.  where  a  Man 
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brought  an  Action  of  Debtfor^l.  againft  a  Priorefs,  and  counted  that  he  was- retained  with  One  Cicily 
Prrdectfforefs  of  the  Defendant,  in  the  Office  of  Bailiff  of  Fiufhandry^  talcing  40  s.  by  the  Year, 
and  that  he  did  the  Services  which  came  to  the  Uie  of  the  Houfe,  and  that  he  was  not  paid  for  fo. 
many  Years  as  amount  to  the  Sum  before  mentioned, and  by  the  better  Opinion  this  Declaration  was 
held  inefficient,  becaufe  he  had  fhewn  that  he  was  retained  with  the  Predecefforefs,  and  did  not  fhew 
who  retained  him,  for  there  it  is  faid  it  might  be  that  he  was  retained  by  one  who  had  no  War- 
rant to  retain  him,  and  then  the  Retainer  is  void,  and  it  might  be  that  he  was  retained  by  the 
Predeceffoa-fs  herfelf,  or  by  fome  other  by  her  Command,  and  then  the  Retainer  is  good ;  and 
as  this  may  be  taken  two  Ways  it  is  incertain,  and  therefore  fhall  be  taken  moft  ftrongly  againft 
the  Plaintiff,  and  that  is,  in  the  Senfe  that  makes  againft  him,  and  fo  ic  fhall  be  adjudged  infuffi- 
cient.  So  in  the  principal  Cafe  the  Plaintiff  goes  about  to  charge  the  Defendant  tor  an  Offence 
done  the  laft  Day  oiOclober  Anno  %&  4..  P  &  M.  and  fhews  that  he  was  then  Receiver  of  the  faid 
Manors,  and  has  not  fhewn  that  the  faid  Manors  then  belonged  to  the  faid  King  and  Quern  So 
that  it  ftands  indifferent  whether  they  belonged  to  thf  m  or  nor,  and  if  they  did  belong  to  them, 
then  the  Defendant  was  Receiver  to  them,  and  fo  clearly  within  the  Danger  of  the  Statute  ;  and 
if  they  then  belonged  to  another,  then  the  Defendant  was  Receiver  to  another.  And  if  the  Re- 
ceiver to  a  common  perfon  is  out  of  the  Danger  of  the  Statute,  then  it  fhall  be  taken  here  that 
the  Manors  belonged  to  another  than  to  the  King,  and  fo  that  the  Defendant  was  Receiver  to 
another  than  to  the  King,  and  confequently  out  of  the  Danger  of  the  Statute;  for  that  is  the  a  s.  p.  Hardr. 
Senfe  that  makes  (Irongcit  againft  the  Plaintiff,  and  fo  it  fhall  be  taken,  and  therefore  the  Decla-  i35-Kitch-437« 
ration  is  infufficient a  becaufe  of  the  Incertainty  in  not  fhewing  whofe  Receiver  the  Defendant  was. 

As  to  the  next  Point,  viz.  whether  the  Statute  extends  to  Treafurers,  Receivers,  or  Minifiers  a  Point. 
Accountant  of  any  other  Perfon  than  the  King  ;  this  was  argued  by  the  Counfel  for  the  Defen- 
dant, and  alfo  it  was  argued  and  held  by  all  the  Barons,  b  that  Treafurers,  Receivers,  or  Mini-bs.  p.  L:t;.  r. 
iters  Accountant  of  common  Perfons,  and  their  Deputies,  who  receive  Money  or  other  Profit  fcr*'r7'ftlK^--«>7; 
Payment  of  Fees,  &c.  are  out  of  the  Purview  and  Penalty  of  the  faid  Statute.  And  yet  they  all 
a creed  that  fuch  are  within  the  Words  of  the  Statute,  for  the  Words  are,  if  any  Treafurer,  Re- 
ceiver, or  Minifler  Accountant,  or  their  Deputies,  take  cr  receive,  &c.  which  Word  (any)  is  a  general 
Word,  and  contains  every  Treafurer,  Receiver,  or  Minifter  Accountant.  For  he  that  is  a  Trea- 
furer  to  a  common  Perfon  is  a  Treafurer,  and  this  Word  (aiy)  includes  every  one,  for  in  contain- 
ing each  fingular  Number  it  has  the  Senfe  of  the  Plural,  fo  that  the  Words  which  enact  that  if 
any  Receiver  do  fuch  an  Act  he  fhall  forfeit  fo  much,  include  in  them  that  if  the  Receiver  of  a 
common  Perfon  does  the  Act,  he  fhall  forfeit  the  Thing.  Wherefore  the  Words  of  the  Branch 
being  general  comprehend  the  Defendant  here.  c  But  if  a  Man  confiders  where  the  Mifchief  lay  c  4  rnft.  33d. 
before  the  Statute,  and  what  it  was  that  the  Parliament  intended  to  redrefs,  he  will  thereby  per- 
ceive that  the  Intent  of  the  Makers  of  the  Act  was  only  to  punifh  the  Treafurers,  Receivers,  and 
Minifters  of  the  King,  and  not  of  common  Perfons,  tor  from  the  former  only  the  Mifchief  grew. 
d  For  when  Monafteries,  Houfes  of  Religion,  Colleges,  and  Chantries  were  diffolved,  and  camed  LItti  r,z47, 
to  the  Hands  of  King  Henry  8.  and  King  Edward  6.  i'enfions  wereafiigned  to  the  Abbots,  Monks, 
Nuns,  Incumbents  and  others  who  before  Jived  upon  the  Poffeffions  of  the  faid  Monafteries  and 
Ploufes  which  fo  came  to  the  Hands  of  the  faid  Kings,  and  of  thefe  Penfioners  there  was  a  great 
Number.  And  alfo  upon  other  Actions  the  faid  Kings  were  charged  with  the  Payment  of  many 
Annuities.  And  the  Treafurers  and  Receivers  and  other  Minifters  Accountant  appointed  by  the 
faid  Kings  to  pay  them,  perceiving  that  fo  many  were  payable  thro'  their  Hands,  made  a  Gain  of 
it,  and  would  give  for  Anfwer  to  the  Penfioners,  Annuitants,  &c.  that  they  had  no  Money  of  the  King's 
in  their  Hands,  or  would  delay  and  put  them  off  by  other  Means,  until  they  were  forced  to  give 
them  fome  Reward  to  get  what  was  due  to  them.  And  by  fuch  extortious  Delays  and  Means  they 
compelled  the  poor  Penfioners  and  others  to  part  with  a  good  deal  of  what  was  due  to  them  to 
the  Treafurers,  Receivers,  and  others  appointed  to  pay  them,  who  inriched  themfelves  thereby* 
and  impoverifhed  the  Penfioners,  which  was  a  great  Enormity,  and  necefiary  to  be  reftrained, 
And  to  this  End  a  Branch  was  put  in  the  Act  made  in  33.  H.  8.  concerning  the  Erection  of  the 
Court  of  Surveyors,  by  which  it  is  enacted,  that  the  general  or  particular  Receivers,  or  their  Depu- 
ties, who  hereafter  fhall  happen  to  pay  any  Annuity,  Per/ficn,  or  Rent,  pJall  not  retain  or  take  of  the 
Party  to  whom  they  fhall  happen  to  pay  the  fame  by  way  of  Reward  cr  ctherwife,  above  the  Sum  of 
4  d.  for  emery  twenty  Shillings  which  the  fame  general  cr  particular  Receiver  fiocll  happen  to  pay,  on  Pain 
of  forfeiting  6  s.  8  d.fcr  every  Penny  zvbicb  he  or  they  fo  all  happen  to  receive  above  the  Sum  of  4  d.  for 
every  twenty  Shillings  which  he  or  they  fhall  happen  to  pay,  the  one  Moiety  of.  this  Forfeiture  to  be  to 
the  King,  and  the  other  to  the  Party  that  will  fa  for  the  fame ;  which  Act  extends  only  to  the  Re- 
ceivers of  the  King,  as  one  may  fee  by  comparing  and  confidering  the  Claufes  therein  together. 
And  agreeable  to  the  Intent  of  this  Branch,  and  as  a  Confirmation  of  it  was  the  faid  Claufe  made 
in  the  faid  Act  of  7.  Edw.  6.  which  was  alfo  made  by  Reafon  of  the  faid  Mifchief  which  attended 
fuch  Payments  made  by  the  King's  Receivers,  and  other  Minifters  of  the  King,  c  and  againft  e  n  Co  .  ^ 
them  only  was  the  Act  intended  to  be  made,  which  may  be  collected  from  the  Words  of  the  Act 
in  other  Branches  •,  for  the  Stile  of  the  Act  is,  An  Acl  for  the  true  anfwer'wg  of  the  Kitig's  Revenues, 
fo  that  th-  Stile  fignifies  the  Scope  of  the  Act  to  be  touching  the  Matters  of  the  King  and  his  Mi- 
nifters. And  alfo  all  the  Branches  before  the  faid  Branch  above  recited  treat  of  the  King's  Mini- 
fters, viz.  of  his  Receivers,  Auditors,  Bailiffs,  and  other  Minifters  of  Receipt  or  Payment,  and 
then  comes  the  faid  Claufe  which  hath  general  Words,  viz.  if  any  T'rerfurer,  Receiver,  or  APwijler 
Accountant,  ccc.  which  are  referred  to  fuch  Treafurer,  Receiver,  or  Minifter  before  fpoken  of, 
that  is,  the  King's.  And  the  Claufes  before,  fpeaking  of  the  King's  Minifters,  are  an  Induce- 
ment to  us  to  take  the  Intent  of  the  Legiflature  in  the  laid  C'aufe*above  recited  to  extend  to  the 
King's  Minifters.     And  that  the  faid  Claufe  reaches  only  to  the  King's  Miniiltrs,  is  more  fully 
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proved  by  the  Words  which  come  afterwards,  viz.  more  or  otherwife  than  he  or  they  might  lawfully 
do  by  foreign  Laws  and  Statutes  therein  provided,  (which  Word  (foreign)  it  was  faid,  fhould  be  for- 
mer, and  was  mifprinted,  but  by  Saunders  Chief  Baron,  fore'gn  is  well  enough,  and  (hall  be  taken, 
in  the  Senfe  of  former)  which  Words  (he  or  they)  go  to  every  Treafurer,  Receiver,  or  Miniiler  re- 
ftrained  by  the  Statute  :  And  the  Words  (foreign  or  former  Laws  and  Statues)  imply  that  the  Of- 
ficers intended  in  the  Branch  for  the  Payment  of  the  faid  Fees,  Annuities,  Penfions,  Duties,  or 
Warrants,  might  take  fome  Sum.  And  what  Treafurers,  Receivers,  or  Minifters  could  by  any 
former  Law  receive  any  Sum  for  the  Payment  of  any  Fees,  Annuities,  Penfions,  Duties,  or  War- 
's, p.  Litt.  r.".  rants  ?  a  certainly  the  King's  Minifters  might,  and  no  other.  And  this  they  might  do  by  Impli- 
347-  cation  of  the  faid  Ad  of  33.  H.  8.  which  inflicts  a  Penalty  on  the  King's  Officers  who  receive  for 

fuch  Payments  above  the  Sum  of  4  d.  for  every  twenty  Shillings,  whereby  it  is  implied  that  he 
might  receive  4  d.  for  every  twenty  Shillings,  and  that  which  is  implied   by  any  Aft  is  equal  to 
exprefs  Words  in  the  Aft.  So  that  by  the  Senfe  and  Intent  of  the  faid  Aft  of  33.  H.  8.  they  might 
receive  4  d.  for  the  Payment  of  every  twenty  Shillings ;  and  accordingly  it  has  been  ufed  fince.    But 
there  is  not  any  former  Law  or  Statute  which  permits  the  Receiver  of  a  common  Perfon  to  take 
any  Thing  for  any  Payment  made  by  him  to  another.     Wherefore  forafmuch  as  all  the  former 
Words  of  the  Sentence,  as  to  the  Minifters  named  and  their  taking  any  Thing,  are  referred  to  the 
latter  Words,  viz.  more  or  otherwife  than  they  might  by  foreign  Laws  or  Statutes,  which  latter  Words 
are  intended  only  of  the  King's  Minifters,  and  no  other,  from  thence  it  follows  that  the  latter 
Words  clear  up  the  Intent  of  the  firft,  and  that  the  Treafurers,  Receivers,  and  Minifters  named 
in  the  former  Part  are  intended  the  Treafurers,  Receivers,  and  Minifters  of  the  King  only,  and 
of  no  other.     So  that  the  Senfe  of  the  fubfequent  Words  diminifh  the  Generality  of  the  Words 
precedent,  and  alfo  manifeft  the  Intent  of  the  Makers  of  the  Aft.     And  the  Judges  of  the  Law 
in  all  Times  paft  have  fo  far  purfued  the  Intent  of  the  Makers  of  Statutes,  that  they  have  ex- 
pounded b  Afts  which  were  general  in  Words  to  be  but  particular  where  the  Intent  was  particular. 
*4Tnft-  33°-    As  the  Statute  de  Prarogativa  Regis  cap.  1.  provides,  that  the  Lord  the  Kirg  fhall  have  the  Ward- 
vin.e  Abr?'tit.  ft>ip  of  all  the  Lands  of  fuch  as  hold  of  him  in  chief  by  Knights-Service,  whereof  the  Tenants  were  feiz- 
statutes  e.  6.  pi.  ed  in  ^eir  J)emefn  as  of  Fee  the  Day  of  their  Death  {of  whomfoever  they  hold  elf e  by  like   Service,  fo 
9*  that  they  held  of  ancient  Time  any  Land  of  the  Crown)  until  the   Heir  come  to  his  lawful  Age,   &c. 
«m.  12.  Ed.  4.  c  yet  if  the  King's  Tenant,  who  has  Land  holden  of  the  King  in  capite  by  Knights-Service  by  De- 
verVeg.^Bro!3  fcent  on  the  Part  of  his  Father,  and  other  Lands  holden  of  another  by  Knights-Service,  which  de- 
Traverfede office fcen(jed  to  him  on  the  Part  of  his  Mother,  dies  without  IfTue,  his  Heir  on  the  Part  of  the  Father, 
Livery3^'. 9Pa\-  and  alfo  his  Heir  on  the  Part  of  the  Mother  being  within  Age,  the  Judges  have  fo  expounded 
iiament79.Pre-r.hg  Law  that  the  King  fhall  not  have  the  Wardfhip  of  the  Lands  defcended  to  the  Heir  on  the 
fe,zer4o.btamf[Part  of  the  Mother,  becaufe  the  Lands  which  came  on  the  Part  of  the  Mother  did  not  defcend  to 
Prerog.  8.  b.     ^g  j^eir  to  whom  the  Lands  holden  in  capite  defcended.     So  that  akho'  the  Words  of  the  Aft  or 
Treatife  fay  that  the  Kingfhall  have  the  Wardfhip  of  all  the  Lands  of  fuch  as  hold  of  him  in  chief y 
whereof  the  Tenants  were  feizedin  their  Demefn  as  of  Fee  the  Day  of  their  Death,  yet  he  fhall  not  have 
the  Wardfhip  of  all  the  Lands  whereof  he  dies  feized  in  Fee  in  this  Cafe,  becaufe  the  Intent  of 
the  Makers  of  the  Aft  was  not  fuch,  for  it  was  not  their  Intent  to  give  the  King  more  than  de- 
fcended to  the  Heir  to  whom  the  Land  holden  of  him  defcended.     So  that  tho'  the  Words  are 
general,  they  are  not  to  be  taken  generally,  but  are  to  be  reduced  to  a  Particularity,  viz.  where 
the  Lands  holden  of  the  King  and  the  Lands  holden  of  another  defcend  to  one  fame  Heir.     So  is 
the  fame  Statute  taken  afterwards  in  cap.  3.  which  provides,  that  the  King  fa  all  have  primer  Seizin 
after  the  Death  ofthofe  who  bold  of  him  in  chief  of  all  the  Lands  whereof  they  were  feized  in  their  Demefn 
d  *ee  ^ntte  T°9  as  of  Fee ;  d  yet  if  the  Tenant  holds  of  the  King  in  capite  by  Socage,  k  has  been  always  taken  thac 
Books  there  dt- he  fhall  not  have  primer  Seizin  of  the  Lands  held  of  others,  tho'  by  the  Generality  of  the  Words 
ed.  SeeDy.  213.1^  fl^j]  have  it  there,  but  that  was  not  the  Intent  of  the  Makers  of  the  Aft.     So  the  Statute  of 
Marlbridge  cap.  4.  enafts,  that  none  from  henceforth  fhall  caufe  any  Diftrefs  that  he  has  taken  to  le 
driven  out  of  the  County  where  it  was  taken,  and  fays  further,  if  the  Lord  pre  fume  to  do  fo  againfi 
eM.  i.h.  6.3.  £fj  tenant,  he  fhall  be  grievoufly  punifhed  by  Amercement ;  e  yet  ifonehasa  Manor  in  one  County, 
Diftrefs  ""Wo?" and  a  Perfon  holds  Lands  which  he  has  in  another  County,  of  this  Manor,  it  is  held  in  1.  H.  6. 
rEftAa'°n  fur  ^iat  ll  1S  lawfL'l  f°r  tne  Lord  to  diftrain  for  the  Services,  and  to  carry  the  Diftrefs  to  the  Manor 
Paim.u54441'     into  the  other  County  where  the  Manor  is,  notwithftanding  the  faid  Statute,  and  yet  it  feems  con- 
cromTT  2c°'  trary  t0  t'"'e  Letter  of  the  Aft,  as  it  is  in  Truth  contrary  to  the  Generality  of  the  Letter  of  the 
isTalvin!  Abr.  Aft.     But  the  Judges  have  expounded  the  Intent  of  the  Makers  of  the  Aft  not  to  extend  to  the 
tit.  Diftrefs  e.  4-LorClj  but  where  the  Seigniory  and  Tenancy  are  in  one  fame  County.     So  that  by  fuch  Expofi- 
Giib.'Lawof     tion  made  according  to  the  Intent  of  the  Aft  the  Generality  of  the  Words  is  abridged.     And  fa 
Ante^grisfdV11  was  k^'  tne  Statute  of  Gloucefter  cap.  1.  provides,  that  the  DiJJeizee  fhall  recover  Damages  in  a 
and  Seethe  o-  Writ  of  Entry  upon  Novel -Diffeizin  againfi  him  that  is  found  Tenant  after  the  Diffeizor,  f  yet  if  a  Dif- 
^"dfooksmerefeizor  by  Deed  makes  a  Feoffment  to  three,  and  makes  Livery  to  two  of  them,  but  the  third  is 
not  at  the  Livery  of  Seizin,  nor  ever  agrees  to  the  Feoffment,  nor  will  ever  take  the  Profits,  and 
f  Ba"'  lb?  I'  s  afterwards  the  two  die,  and  the  third  furvives  them,  and  the  Difleizee  brings  his  Writ  of  Entry 
fur  diffeizin  in  the  Per  againft  him,  he  fhall  fhew  the  whoie  Matter  how  that  he  never  agreed  to  the 
Feoffment,  and  fo  fhall  difcharge  himfelf  of  the  Damages  :  So  that  the  Demandant  fhall  not 
recover  Damages  againft   him,    akho'  he  be  Tenant  of  the  Freehold  of  the  Land,  as  Littleton 
fays  in  his  Chapter  of  Remitter,  which   Expofition  of    the  faid    Statute  by  Littleton    (it  was 
faid)  is  founded  upon  the  Intent  of  the  Makers  of  the   Aft,    and  upon  good  Reafon.     And 
yet  it   feems    contrary  to    the  Text,    which  fays  generally  that  the  Diffeizee  fhall  recover  Da- 
mage's  againft:    him    that    is  found  Tenant    after    the  Diffeizor.     And  Littleton  fays  that  in    the 
faid  Cafe    he    is    found  Tenant    after    the    Difieizor,    and  yet  the  DifTeizee  fhall  not  recover 
Damages    againft  him,    but  it    was    the    Intent   of  the    Legiflatiare    that    made    him  fay  fo. 
8  And 
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And  that  their  Intent  was  fo,  he  gathered  from  Reafon,  for  Reafon  would  never  fuffer  him  to  pay- 
Damages  to  the  Diffeizee,  where  he  never  affented  to  the  Wrong  done  to  the  Diffeizee,  and  never 
received  nor  intended  to  receive  any  Profits  of  his  Land.     So  that    by   the  Expofuion  of  the  Sta- 
tute there   is   a  Diverfity  where  he  is  Tenant  by  his  Agreement,  and  where  without  his   Agree- 
ment.    And  from  hence  we  may   fee  that  Statutes  are  often  taken  contrary  to  the  Generality  of 
the  Words.     And  the  Statute  of  Weftminsler  2.  cap.  4S.  concerning  View  provides  that  from  hence- 
forth View  fhall  not  be  granted  hut  in  cafe  when  View  is  neceffary,  and  then  fays  further,  in  cafe  when 
one  by  an  Exception  dilatory  abates  a  Writ  after  the  View  of  the  Land,  as  by  non-Tenure,  or  mif- 
naming  of  the  Town,  or  fuch  like,  if  he  pur  chafe  another  V/rit,  in  this  Cafe  View  f hall  not  be  granted; 
if  he  had  View  in  thefirft  Writs  ;  a  yet  (it  was  faid)  if  one  has  View  in  a  Precipe  quod  reddat,  anda  M_  Longi  , 
afterwards  abates  the  Writ  by  falfe-Latin,  or  other  apparent  Fault,  it  is  held  in  Longo  5.  Ed.  4.EJ.4  i^.'a.b. 
that  in  another  Writ  he  fnali  have  the  Vkw,  becaufe  there  the  Party  abated  the  Writ  by  Exc^p-  ^"J5' 
tion  ut  Amicus  Curia,    for  the  Exception  was  apparent^  but  if  the  Tenant  had  abated  it  for  other  iKeb-  *°s- 
Caufe  not  apparent,  it  had  been  otherwife,  for  there  he  fhould  not  have  the  View.     From  which 
Cafe  it  appears  that  notwithftanding  the  Generality  of  the  Words  of  the  Statute,  which  provides 
that  the  View  fhall  not  be  granted  in  the  fecond  Writ,  where  the  Party  after  the  View  abated  the 
firft  Writ  by  Exception  dilatory,  yet  where  he  abates  the  Writ  by  fome  Kind  of  Exception  dilatory 
the  Judges  have  granted  the  View,  becaufe  they  took  the  Intent  of  the  Makers  of  the  A 61  to 
be  &,  for  it  was  not  their  Intent  that  the  View  .fhould  be  denied  where  the  Party  abated  the  Writ 
by  fuch  an  Exception  for  which  the  Court  might  have  abated  it  without  Motion  of  the  Party.- 
So  that  the  Generality  of  the  Purview  is  by  fuch  Expofuion  become  fpecial.     And  fo  the  Sta- 
tute of  25.  Ed.  3.  cap.  16.  enacts,  that  no  Writ  fhall  abate  by  Exception  of  Non- tenure  of  Parcel, 
but  for  the  Quantity  of  the  Non-tenure  which  is  alledged;  b  yet  in  a  Precipe  quod  reddat  of  a  Manor  b  see  Ante  109 
if  the  Tenant  pleads  Non-tenure  of  Parcel,  it  has  been  adjudged  iince  the  Statute  that  the  whole  (c)andtheBook« 
Writ  fhall  abate,  becaufe  the  Demandant  had  not  an  Exception  in  the  Writ,  for  it  has  been '' ere  ate 
taken  that  the  Intent  of  the  Makers  of  the  Act  was,  that  no  Writ  fhould  abate  for  Non-tenure 
of  Parcel,  but  for  the  Quancity,   where  the  Things  demanded  were  feveral  •,  but  if  the  Thing 
demanded  be  entire,  then  it  was  not  their  Intent   that  the  Writ  fhould  not  abatej  nor  did  they 
defign  to  alter  the  Form  of  the  Regifler  in  the  Exception,     So  that  where  the  Statute  fays  gene- 
rally, for  Non-tenure  of  Parcel  no  Writ  fhall  abate,  the  Judges   have  expounded  it  that  in   fome 
Cafe  for  Non-tenure  of  Parcel  the  whole  Writ  fhall  abate,  which  Expofuion  feems  to  be  contrary 
to  the  Text,  but  when  it  is  declared  that  fuch  is  the  true  Intent  of  the  Makers  of  the  Act,  then 
it  is  not  contrary  to  the  Text,  but  a  Right  Interpretation  of  the  Letter  thereof.     And  fo  the  Sta- 
tute of  Weftminfler  2.  cap.  25.  enacts,  that  in  Affize  if  any  being  named  DiJJeizor  do  per  finally  alledge" 
the  Exception,  viz.  if  he  fhall  vouch  a  Record  and  fail   at  the  Day,  he  fo  all  be  adjudged  for  aDf-'1  H- "•  H-4; 
feizor  without  taking  of  the  Affize,  &c.     c  yet  if  a  Feme-Covert  with  her  Hufband  vouch  a  Re-'t°lJl'%.  oiflei- 
cord  in  an  Affize  and  fail,  fhe  fhall  not  be  attainted  a Diffcizorefs,  but  afterwards  being  received2'"  7I-  p2aJr'*" 
fhe  fhall  plead  to  the  Affize,  as  it  is  taken  in  11.  H.  4,  for  it  was  not  the  Intent  of  the  Makers  ot'Z7'K°& ii*'> 
the  Act  to  convict  a  Feme-Covert  for  a  Diffeizorefs  by  fuch  Plea.     So  that  when  the  Statute  fays^132,3,  lRo1: 
if  any  alledge  the  Exception,  it  has  been  expounded  not  to  include  a  Feme-Covert  by  the  Intent 
of  the  Legiflature.     And  fo  there  are  many  other  Inftances  where  Statutes,  which  have  inflicted  a 
Penalty  upon  every  one  that  fhall  do  fuch  an  Act,  have  been  expounded  not  to  extend  to  Femes- 
Covert,  or  Infants,  fo  that  though  the  Words  have  comprehended  all,  yet  in  Effect  they  havedcSee  Ante  ?a 
not  reached  to  all.     d  And  if  the  Conufee  in  a  Statute  Merchant  has  the  Land  of  the  ConufortherTcitel°0 
extended,  if  it  be  extended  too  high,   then  at  the  Prayer  of  the  Conulee  by  Equity  of  the  Sta- 
tute of  si  Hon  Burnel  { which  extends  to  Goods  only,  and  was  made  before  the  Statute  Merchant) 
the  Land  fhall  be  delivered  to  the  Extenders,  who  fhall  prefently  anfwer  to  the  Creditor  for  his  e  p.  2.  h. 4. 17. 
Debt,  as  the  Words  of  the  Act  fpeak  ;  c  and  yet  if  it  is  delivered  to  the  hxtenders,  they  fhall  not^Ji'il^'&^'i. 
pay  the  Money  until  the  Days  appointed  and  limited  in  the  Extent,  as  Saunders  Chief  Baron  putVin-  Abr<  t!t« 
it,  notwithftanding  the  Words  of  the  Act  are  (fhall  prefently  anfwerl  lie.)  but  the  Intent  of  the^'nTE.  uTfo 
Makers  of  the  Act  (as  every  reafonable  Man  may  obferve)  was  not  to  compel  them  to  pay  it  im-537- 
mediately,  and  to  let  them  wait  to  receive  it  again  when  the  Days  fhall  come,  for  if  fo,   every  one  {  Hardr-  2oS_ 
would  charge  the  Extenders  with  the  Land,  and  then  none  would  be   willing  to  be  an  Extender;  4 Bac.Abr.648. 
for  which  Reafon  the  Judges  have  expounded  the  Words  (prefently  anfwer)  to  mean  that  they 
ihall  prefently  become  Debtors  for  the  Duty,  and  chargeable  with  the  Payment  of  it  at  the  Days  pj^"^^, °hft 
for  paying  the  Rents  or  receiving  the  Revenues:  And  fo  they  have  qualified  the  Rigour  of  the  to  be  expounded 
Word  (prefently)   according  to  Reafon,  in   fuch  Manner  as  the  Intent  of  the  Makers  of  the  A&^g^^Jj 
might  be  prefumed  to  be.     From  which  Cafes  it  appears  that  the  Sages  of  the  L  aw  heretofore  ing of  the  Ugifc 
havc  conftrued  Statutes  quite  contrary  to  the  Letter  in  fome  Appearance,  and  thofe  Statutes  which  ^"'icg^siri. 
comprehend  all  things  in  the  Letter  they  have  expounded  to  extend  but   to  fome  Things,  and  i375c"-5-a.b» 
thofe  which  generally  prohibit  all  People  from  doing  fuch   an  Act  they  have  interpreted  to  per- \  K°b.  ,"J,*8' 
mit  fome  People  to  do  it,  and  thofe  which  include  every  Perfon  in  the  Letter  they  have  adjudged  »  Show.  491 
to  reach  to  fome  Perfons  only,  which  Expofitions  have  always  been  founded  upon  the  Intent  of  g  M.i.'V,"  j»,r 
the  Legiflature,  which  they  have  collected  f  fometimes  by  confidering  the  Caufe  and  Neceffity  ofc"r-  "Mod. 
making  the  Act,  fometimes  by  comparing  one  Part  of  the   Act  with  another,  and  fometimes  by  e.j.  43ac?Abr. 
foreign  Circumftances.     So  that  they  have  ever  been  guided  by  the  s  Intent  of  the  Legiflature,  647>  648.  v,n. 
which  they  have  always  taken  according  to  the  Neceffity  of  the  Matter,  and  according  to  that  winch  e.  6.  pi.  8i. 
is  confonant  to  Reafon  and   uood  Difcretion.      In   our  Cafe  then  the  Occafion  and  Neceffity  of Ame  53  (a)  Pcr 
the   Act    was  to  reform  the  Abufe  praclifed -by  the  King's  Receivers  and   Minifters  towards  the i\r  i&umagut 
Penfioners  and  others,  as  is  fhewn  before,  but  not  by  the   Minifters  of  other  People,  for  if  ^^p'tf^°fK\11 
Minifters  of  others  had  abufed  the  Parties  in  the  Payments,  or  had  delayed  to  pay  them,  they  that464^r  Car": 
ought  to  be  paid  might  eafily  have  had  Accefs  to  the  Mafter  of  fuch  Minifter,  and  have  fhewed^r5tcbry  the  Re* 
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*  Litt.R.  247.  their  Grievance,  or  they  might  have  *  diftrained  for  their  Duties,  if  Diftrefs  was  given  to  the 
Party,  or  they   might  have  fued  the   Principals  themfelves  that  owed  them  the  Dudes;  but  iucfi 
eafy   Accefs,  Diftrefs,  or  Suit  they  could  not  have  with  regard  to  the  King,  for  which   Reafori 
the  Mifchief  lay  only  in  the  King's  Minifies  and  it  was  the  Inten:  of  the  Parliament  to   redfefs 
their  Abufes  only  ;  and  that  their  Intent  was  fuch,  it  may  be  collected  from  other   Parts  of  the 
Act,  as  it   is  fhewn   before.     Wherefore   the  whole  Court  held  that  Receivers  and  Minifters  of 
others  than  of  the  King  or  Queen  were  out  of  the  Provifion  and  Penalty  of  the  Aft,  and  that  the 
Declaration  here  fhall  be  taken  mod  ftrongly  again  ft  the  Plaintiff,  viz.  that  the  Defendant  in  all- 
be  taken  for  a  Receiver  to  another  than  to  the  King  and  Queen  Philip  and  Mary,  and  that    or 
thefe  Caufes  the  Declaration    is  infufficient  to  charge  the  Defendant.      And  Saunders  chief  Baron 
faid  that  the  Declaration  was   alfo  infufficient  becaufe  he  had    not   recited    the  laid   Act  of  23. 
a  Owen  135.    H.  8.  for  the  Aft  of  7.  Edw.  6.   was  grounded  upon  it,  and  both  the  Afts  are  but  as  one.     a  As 
t*6C.'vin. Abr.'  tf   an  Aft  is   made   which    prohibits   the  doing  of   fuch  a  Thing,  and  afterwards  another  Aft  is 
m.  statutes e. 3.  made  which  ordains  that  if  any  does  the  Thing  he  fhall  forfeit  fo  much,  there  if  any  one'will  fue 
pI' I5'  for  the   Forfeiture  he  ought   to   recite  both  the  Afts,  for  the  firft  Prohibition  and  the  Penalty 

given  after  are  but  as  one  Aft.  So  is  it  here,  as  he  faid.  And  alfo  he  faid  that  the  PLintiff 
has  not  fhewn  fully  that  he  was  Bedel,  and  that  he  had  the  Fee-  of  20  Marks,  for  he  has  faid  in 
the  Declaration  that  by  virtue  of  the  Letters-patent  of  King  Henry  8;  &c.  to  the  fame  (Plaintiff)  made 
he  was  and  yet  is  Bedel,  &c.  which  is  not  a  fufficient  (hewing  that  he  was  Bedel,  for  he  ought  to 
have  declared  in  Faft  that  the  King  was  feized  of  the  Manors  at  the  Time  of  the  Date  of  the 
Letters-patent,  which  as  it  is  here,  is  alledged  only  by  Implication,  and  that  is  not  fufficient. 
So  that   for  this  Caufe  alfo  he  took  the  Declaration  to  be  infufficient. 

3  Point.  Further  it  was  moved  and  debated  whether  or  no  if  the  Declaration  had   been  good,  and  the 

Matter  fufficient  to  charge  the  Defendant,    the  Plaintiff  might  fue  for  the  Penalty  elfewhere  than 
in  Wales,  forafmuch  as  it  appears  by  the  Declaration  that  the  Receipt  was  at  Cardiff 'in  the  Coun- 
For  the  Defen-  ty  of  Glamorgan,  which  is  a  Wclflo  County.     And    it  was  argued  for  the  Defendant,  that  altho' 
ant*  •  upon  the  Matter  the  Defendant  had  been  chargeable,  and  although  IVales  is  by  the  Statute  of  27. 

H.  8.  incorporated,  united,  and  annexed  to  England,  by  which  Means  it  might  be  that  any  per- 
fonal  Aftion  for  a  Caufe  arifing  in  Wales  might  be  fued  in  the  Common  Bench  in  England,  y:t 
the  Defendant  here  fhall  not  be  fued  for  the  Duty  now  demanded  elfewhere  than  in  W\les ;  be- 
caufe Wales  was  by  the  aforefaid  Statute  of  27.  H.  8.  divided  into  twelve  Counties,  and  by  the 
Statute  of  34  &  35.  H.  8.  concerning  the  Ordinance  of  Wales  four  Juftices  were  appointed  for 
Wales,  that  is,  one  for  every  three  Counties,  and  they  had  Power  given  them  by  the  fame  Sta- 
tute to  hold  Plea  of  all  Things  within  their  Precinfts  at  their  Seffions  limited  by  the  faid  Statute, 
and  alfo  one  original  Seal  was  appointed  to  each  of  the  four  Circuits  to  feal  all  original  Letters 
within  the  three  Counties  of  each  of  the  Circuits ;  and  there  is  a  Branch  in  the  faid  Statute  of 
34.  &  35.  H.  8.  containing  the  Words  following,  viz.  Alfo  that  all  Anions  real  and  mixed,  At-- 
taints ',  Confpiracies,  Affixes,  and  Quare  Impedit,  Appeals  of  Murder  and  Felony,  and  all  Aclions  foun- 
ded upon  any  Statutes,  fhall  I e  fued  by  original  Writ,  to  be  obtained  and  fealed  with  the  faid  original 
Seal  returnable  before  the  Juftices  at  their  Seffwns  within  the  limits  of  their  Authorities,  in  Manner 
and  Form  before  declared;  by  which  Words  of  the  Aft  all  Actions  founded  upon  Statutes,  as  our's 
here  is,  are  appointed  to  be  fued  there  by  original  Writ,  to  be  fealed  with  the  faid  original  Seal, 
returnable  before  the  faid  Juftices.  So  that  the  Statute  appoints  the  Place,  Order,  and  Form  of 
fuch  Suits,  and  then  they  cannot  fue  in  any  other  Place,  or  in  any  other  Form,  for  if  they  fhould, 
it  would  be  contrary  to  the  Purview  of  the  Statute.  And  upon  this  it  was  faid,  that  the  Statute 
of  Weflminfter  2.  cap.  11.  provides,  that  upon  Account  finifhed  before  Auditors  affigned,  and 
Arrears  found  upon  the  Accountants,  their  Bodies  fhall  be  arrejled,  and  by  the  Tejiimony  of  the  Au~ 
ditors  of  the  fame  Account  fhall  be  fent  and  delivered  to  the  next  Goal  of  the  King's  in  thofe  Parts,  16 c. 
b  h.  47.  h.  6.  b  upon  which  Words  it  is  taken  in  27.  H.  6.  that  the  Auditors  ought  to  commit  them  to  the  next 
Faux  LBri°o'n-  Goal,  although  the  next  Goal  be  in  another  County,  for  they  cannot  vary  from  the  Place  limited 
ment32.  by  the  Statute.     c  And  fo  the  Statute  of  Weftminftcr  2.  cap.  3.  gives  a  Writ  of  ft-cond  Deliverance 

c  4Bac.  Abr.  out  of  the  Court  where  the  firft  Replevin  was  granted,  an«d  a  Man  cannot  have  it  elfewhere,  for' 
tit? RTpkvin a.  if  ft?«  tnen  lle  would  vary  from  the  Place  limited  by  the  Statute.  d  So  in  the  Principal  Cafe  this 
3. Pi.  6.  Aftion  founded  upon  a  Statute,  which  is  appointed   by  the  faid  Aft  of  34  &  35.  H,  8.  to  be  re- 

d  4Bac.  Abr.     turned  before  the  Juftice  of  Glamorgan  at  his  Seffions,  cannot  be  fued  nor  returned  elfewhere,  nor 
before  any  other.     e  As  the  Statute  of  3  1.  Ed.  3.  cap.  12.  provides,    that  Error  in  the  Exchequer 
Br"  m°"  iS?q  *'  fatt  ^e  corrected  and  amended  before  the  Chancellor  and  Treafurer,  and  therefore  it  cannot  be  corrected 

4  Bac.  Abr.642.  before  any  other.  f  For  when  a  Statute  appoints  a  Thing  to  be  done'  before  a  certain  Man,  it 
*nCo.  &.  a.  cannot  be  done  before  any  other,  for  it  muff,  be  done  as  the  Statute  limits  it.  So  here  an  v^ftion 
4  BacTAtr.1^. founded  on  a  Statute  for  an  Offence  in  Wales  appointed  to  be  fued  before  the  Juftice  there  cannot 

be  fued  before  any  other.  And  although  the  Words  in  the  Aft  of  34  &  35.  H.  8.  are  inthe  af- 
firmative, viz.  that  all  Aclions  founded,  &c.  fhall  be  fued  there  by  or.ginal  Writ,  to  be  fealed  wi.h 
the  faid  Seal,  returnable,  &c.  and  has  not  an  expreis  negative,  as  (and  net  elfewhere),  yet  this 
e  vin.  Abr.  th.  Affirmative  implies  in  itfeif  a  Negative,  viz.  and  not  elfewhere;  for  the  Claule  faith,  all  Aclions 
t,tZsmuitil'e.foun^^  uPon  Statutes  /hall  be  fued  there,  and  if  any  fhould  be  fued  in  the  Exchequer]  then  all 
pi.  7.  see  An  e  would  not  be  fued  there:  So  that  this  univcrfal  Word  (0f  admits  of  no  Exception,  but  ex- 
Books  there  cited  eludes  every  -particular  one  from  being  fued  elfewhere.  And  if  any  Writ  fhould  be  fealed  with 
,,  c     -j.        any  other  Seal,  then  all  would  not  be  fealed  with  the  faid  Seal,  and  if  any  fhould  be  returned  be- 

«  bee  Ante   213        ^  '  J  \       r    •  i 

(cjandtheBooks  fore  another  Juftice,  then    all  would  not  be  returned  before  the  faid  Juftice.     g  W  here  fore  every 

CrompM.'c.    Statute  that    limits  a  Thing  to  be  done  in  a  particular  Form,  although  it  be  fpoken  in  the  affir- 

15-  a.  mative,  includes   in  itfeif  a  Negative,  viz.  that  it  fhall  not  be  done  otherwife.     h  As  the  Statute 

of  Quod  ei  deforceat  ordains  chat  the  Demandant  fhall  vouch  as  if  he  v;ere  Tenant  in  the  former, 

7  .  Writ, 
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Writ,  this  includes  a  Negative,  •»«.  and  not   otherwife  •  For  ir  h->c  K»Pn  »-»i*     r  i 

that   if  the  Aril  Writ   was  a  Scire  FaciaS,    and  the  Tena'n. in t e Swi  A  *=  StatlIte 

Title   of  it,  the  Demandant   ihall    not  vouch,  for  hi  Z o '■%£& VtV  ""^l! 

■lUf^rWri,,  which  is  as  touch  as  to  fay,  »  he  rtiaii  vouch  2  iM  e  we"  ^en1nT  n%l    t'""  ? 

Writ,  and  in  no  other  Manner,"  and  then  in  the  former  Writ  (heme  a  WF  '  '  - 

not  vouch,  and  therefore  he  may  not  now.     ■  And  if  Tenant  in  Ta "14 t  a  F«nW  ?%f 

Ufe  of  himfelf  for  Life,  and  afterwards  to  the  Ufe  of  his  iffue  m  Tail,  S  ^S^tSS-ttS 

Statute  of  27.  //.  8.  is  made,  it  has  been  adjudged   that  the  IfTue  in  Tail  Aiall    ™*  v        lQ    lf  there  eked.. 

for  the  Stature  executes  the  Poflcffion  in  the'  fame  Manner  and  Form  afhfhi'd    h    uT"£  S£  f. 

is  much   as  to  fay,   "and   in   no  other  Manner  and  Form."     And   he   had   rhe  Hf„  d        «■  *  3  P-Wm.. 

chafer,   and  fo  he  ihall  have  the  Land  now  by   the  Statute,  ergo  he  is  not  remitted  d   f     to  #"' 

Statute  of  31.  //.   8.  enacls  that  the  King  fhall  have  all  the  Poffefions  of  Abbies  and  Collets    m 

-which  then  were  come,  and  afterwards  fhould  come  to  his  Hands,  in  the  fame  EJlate  as  they  Then 

Eft      "      *<       vCen  «,Ud8^?,S    r^f  C°lie^Laher  *"  Statute,  makes  a  Leafe  for  Years  «  s.p.  aCo49. 
and  three  or  four  Years  afterwards  the  College  and  the  Poffeffions  come  to  the  Hand    nfrkf  a  »■  *>c0.  °f 
King    the  Leafe  is  void    for  the  King  flral!  have  the  Pofieffions  as Ty'^t  Sn  ^l''  t  th   t  ^'5^  ' 
Jime  of   tne  making  the  faid  Statute,  and  then  they  were   void  of  the  Leafe    and  wPrP   in  P„r  the  Ahiot  °f 
fcffion,  and  if  the  King  fhould  now  have  them  in  R^verfion,  he  could  n^ave  thern  "     t  ?  It  gSR** 
fcftate  as  they  then  were.   So  that  this  Statute  fpoken  i>  the  affirmative  contains  a  Negative     A nd  N'B^d!  '32pI' 
fo  in  the  principal  Cafe  the  faid  Statute  of  34  &  35-  «  8.  which  limits  the  Order  of  ^1^  ?•% -  ^ 
founded  upon  Statutes  for  Offences  done  in  Wales,  viz.  that  they  ihall  a!>   he  fned       lr&  h  ,  '  loC°;  «*& 

ginal  Wnt   to  be  fealed  with  the  faid  Seal,  and  to  be  returned  Jfo*  ie'fcd  $^^$£&P 
Negative,  viz.  that  they  fhall  not  be  fued  elfewhere,  and  efpecially  if  the  faid  Word  (all)  be  con   pL  I23" 
fidcred,   v, -h.ch  ftrongly   excludes  the  Suit  of  any  particular  one  any  where  elfe.     And  of   this 
Opinion  was  Frevil  the  third  .Baron.  J  ■ a  or   ms 

On   the  contrary    it   was  argued,  that  forafmuch  as   by  the  Statute  of    27.  H.  8.  Wales-  was  r     , 
incorporated   and   united  to  England,  and  all  was   made  but  one  RealJor  this  Reafon  !£*££ 
tions  upon  Statutes  arifirig  upon  a  Caufe  there  might  before  the  laid  Statute  of  o±  &  2  -    «   «%  See  5 
be  fued  in  the  King's  Courts  at  Weftminfter.     And  the  faid  Claufe  in    the   faid  Ordinance  made156* 
in  the  34  &  35.  H.  8.  b.ing  fpoken  in  the  affirmative  fhaii  not  take  away  the  Turifdiction  of  orlw 
Courts.     Neverthelefs  in  ihe>  faid  Cafes  of  <&d  ei  deforced,  and,  upon  the  Execf bn of  a  Uf 
and   m   tne  other  Cafes  put  on  this  Head,  it  was  laid,  the  Law  ,s  accordingly  as  it  is  nh-re  2 
lodged,  becaufe  by  the   common   Law  there  was  not  any^  Voucher  by  the  Demandant,    n^or  any 
coming  to  the  Land  by  the  Ufe,  nor  any  Power  given  to  Auditors  to  commit  an  Accountant  to 
Prifon.     And  therefore  where  an  Aft  of  Parliament  gives  them  an  Authority  to  do  that  which 
they  could  not  do  before,  they  ought  to  do  it  in  the  Order  limited  by  the  Statute    and  not  other 
wife.      But  where  an  Action  of  Debt  or  other  Action  which  was   at  the  common   Law  is   eiWri 
by  any  Statute  in  a  Cafe  wherein  it  did  not  lie  before,  the  Law  fays   that  it  is  fuable  in  the  com 
mon  Courts  ufed   for  it  by   the   Common   Law,  d  and  that  the  Courts  entitled  to  it  fin,     , „X.  1    ■, 
deprived   of  their  Jurifdidion  in  the  Cafe   but  by  exprefs  Words  of  ReTain,     A^  m  our  Caf  -- ^3' 
the  affirmative  Words  in  the  Statute  of  34  &  35.  H.  8.  which  ordain  that  ArTinn*  &.J3  a         ^"■c»#- 
on  Statutes   fhall   be  fued   before  the  Julices  o    Wales,  Ire  ufed  rather"  d^fT  £?£  3  "  ^ b^ 
Juftices  might  hold  Plea  of  them,  and  to  give  them  a  Jurifdiclion,  than  to  take  away  the  Tur  f- 
dicfion  of  other  Courts,  and  they  are  put  to  make  the  Offenders  fuable  as  well  there  as  elfewhere 
and  not  to  reftram  other  Courts  of  their  Jurifdiclion  in  the  Cafe.     So  that  the  affirmative  Words 
there  do  not  railway  the  Jurifdidipn   of  other  Courts.     And  of  this  Opinion  was  lw" 
Chief  naron,  who^aid,  thatwhere.it  is  enacted  e  that  all  Murd'rs    Robberies    VaLJI*        / 
Accganes  of  the  fame,   ^huh  Jhall  happen  hereafter  to  be  perpetrltfd aZ^n^d  ^Z^t^ 
,/ Merioneth  in  W ^ales  firf  and  may  be  from  henceforth  enquired,  beard,  and  det  mimed m  the  Co  J- 
ties  oj  Carnarvon  and  Anglefea,  before  the  King's  J ufiice  of  North-  Wales  or  his  Deputy    '  ir  has 
been  tarken  by  good  Advice  fince  that  Statute,  that  the  faid  xMurdcrs  and  Felonies  niii  be  en- 
quired, heard    and  determined   before   the  Juftice   of  Merioneth,  as  well  as  before  the^Tuftice  of 
the  Counties  of  Caernarvon  and  Anglefea,  for  the  Words  being  in  the  affirmative  do   not  take  a 
way  the  Enquiry   in   the  proper  County   where  the  Murder  or   Felony  was  committed,  nor  the 
Junfdidion  of  the  Juft.ce  thereof,  but  only  tend  to  give  the  Juftice  of  the  faid  other  Counties  a 
concurrent  Jurifdicbon  to  enquire  thereof.     And  of  the  like  Effecl  are  the  faid  affirmative  Words 
ot  the  faid  Statute  of  J4  &  25.  H.  8.  as  it  feemed  to  him. 

But  note  that  the  faid  Words  of  the  faid  Statute  touching  the  Enquiry  of  the  faid  Offences  done  in  ^^h  the 
the  County  of  Merioneth  are  as  before  recited,  viz.   '.•  that  theyjhall  and  may  be  thenJorth  enquired,  Reporter' 

heard,  and  determined  in  the  Counties  of  Caernarvon  and  Anglefea,  before  the  Jtfiice  of ■NorthJ 
«  Waks  or  his  Deputy  for  the  Time  being,"  but  the  Words  are  further,   «  by  the  Verdtl  or  Ennuefl 

to  be  taken  by  the  Inhabitants  of  the  fame  Counties  of  Carnarvon  and  Anglefea,  or  otherwife    if 

Vy/%?'fTi?-r°f  the  ^!ceJhnere  r  °f  Ms  Deputy  it  Jball  be  thought  convenient ,"  which 
Words  [if  by  the  Difcretion  of  the  Juftice  there,  &c.  it  fhall  be  thought  convenient)  are  referred  as  it 
feems  to  the  Enquiry,  hearing  and  determining  in  the  ether  Counties,  fo  that  the  Aft  refers  the  Thing 
to  the  Will  of  the  fuftice  of  North- Wales,  and  therefore  the  Words  are  not  as  precife  to  take  away 
the  Enquiry  in  the  County  ./Merioneth,  and  to  give  it  to  the  J  iflice  of  the  other  Counties,  as  the 
Words  are  in  the  faid  Statute  of ^34  &  35.  H.  8. 

As  to  the   laft  Point,  it  was  argued  on  behalf  of  the  Defendant  that  where  the  Words  of  the4lW- 
rod  Aft  of  7.  Edw.  6.  give  the  Penalty  to  be  recovered  in  dfty  cf  the  Kwfs  Courts  of  Record  by  BiU  For  ,he  ma* 
llamt,  or  Action   of  Debt,  notwithftanding   the  Law  fhould  be  that  tV  Words  of  the  hid  St"-'  ^ 
tttte  Of  34  &  ZS-H.8  being  put  in  the  affirmative  don't  take  away  the  jurifdiclion  of  other  Courts 
which  might  hold  Plea  tnereof  before  that  Statute,  yet  the  Suit  here  fhall'  not  be  maintenable  by 


f  1  Rol.  R.  91. 

arvuendot 
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ao8  Eafter  Term   2  Elizabeth,  in  ^-cacca. 

t  * XerAL*2K  tne  P^intiff  by  original  Writ  of  Debt  in  the  Exchequer,  as  it  is  here  brought.  *  For  the  Ex- 
*  *"  chequer  is  not  a  Court  for  Common  Pieas,  but  it  is  a  Court  for  the  King's  Bufinefs  only,  that  is, 
1  n  ' S5''  touching  the  Revenues,  Debts.,  and  Duties  of  trie  King.  But  no  Plea  between  coin':  on  Per  ions 
pj|ii*wPThh  ^a^  ^e  'le'^  tnere'  a  unlefs  for  a  Per  Ion  privileged  there,  as  Officers  that  attend  upon  the  Court, 
Court  may  take  the  Abfence  of  whom  (as  they  would  be  abfent  if  they  were  impleaded  elfewherej  would  be  pre- 
^asnt^at°cf0Jijudicial  to  the  Bufinefs  of  the  King  in  the  faid  Court,  and  Therefore  for  the  King's  b  Benefit  and 
cem  the  King,  to  difpatch  his  Bufinefs  in  the  fame  Court  the  Officers  and  Minifters  of  the  Court  fhali  fue  tf  e. 
hit  BenUTfor '  And  *"°  A13'1  one  tnat  is  indebted  to  the  King  by  Surmife  of  Quo  minus,  &c.  (as  here  lately  in 
the  greater  DSf-  an  d  Ejetlione  firma  brought  by  G  arrow  ay  again  ft  Richard  apThomas  upon  an  Ejectment  cf  Lands 
ncfs^Godb!^  'n  tne  County  of  Anglefea  in  North  Wales,  after  Arguments  made  on  both  Sides,  you  adjudged 
c  t.  11.  H.7.  the  fame  maintenable,  as  well  as  a  Suit  mould  be  here  maintenable  by  the  King  himfelf  for  an 
26.  pi.  9.  Bro.  Intrufion  into  Lands  in  Wales,)  and  the  Keafon  is,  becaufe  the  King  fhall  have  e  Execution  of  the 
h.°8.h.s.  Fit'z.  Thing  and  Damages  recovered  in  the  Quo  minus,  towards  Satisfacf  ion  of  the  Debt  which  the 
Ley66'iV"fa  P^^t'ff'  °wes  tne  King  :  So  that  the  Plaintiff  in  the  §>u'q  minus  partakes  of  the  King's  Preroga- 
zRol.R  301. '  tive,  and  the  King  fhall  have  f  benefit  by  the  Suit.  And  fo  a  Man  may  fue  here  one  that  is  in 
£ roirapt-f  c-^°5  Ward  in  this  Court,  or  one  that  is  Accountant  or  Attendant  here,  becaufe  he  cannot  have  his 
herewith  agrees  Body  out  of  this  Court  to  be  arrcfted  or  impiifoned,  and  therefore  the  Plaintiff  muft  of  Necef- 

5" 'the"  S'of  fity  lue  him  by  Bi]l  here-     And  uPon  thefe  Caufes  only  is  the  Office  of  common  Pleas  founded  in 
Exchequer  in     this  Court.     And  in  all  thefe  three  Cafes  the  Plaintiff,  in  order  to  give  Jurisdiction  to  the  Court, 
IzfqtTiTiyXt    ought  to  make  his  Surmife,  and  fhew  the  Caufe,  viz.  that  he  is  privileged,  or  indebted  to   the 
per  a  conujire  de  King,  or  that  the  Defendant  is  in  Ward  here,  or  attendant  upon  this  Court.     But  in  the  princi- 
tmrnSpurf,  Pal  Cafe  the  Pontiff  has  brought  his  Action,  and  has  not  made  any  Surmife  to  entitle  the  Court 
par  ou  mm pouif-  to  Jurifdiction.      And  without  Surmife  the  Jurifdiction  fhall  not  be  taken  away  from  other  Courts, 
prLhTa'fojire.'  an(^  given'to  this  Court.     f  As  the  Defendant  fhall  not  remove  a  Plea  of  Replevin  out  of  the 
d  s.  p. Crompt.  County  Court  into  the  Common-Bench ,  without   Surmife  in  the  Pone  or  Recordare,  for  which 
j.c.io7.a.i39.a  reafon  it  is  ufual  to  make  a  Surmife  in  the  Writ,  and   the  Writ  fays,  fiat  Executio  ijlius  brevis,  Ji 
*  *9  "       caufa  fit  vera,  aliter  non.     g  And  a  Writ  of  Right  for  Lands  holden   of  a  Manor  fhall  not  be 
RS-o^Crom°'t  ^ued  *n  tne  Common  Bench  without  Caufe  fhewn,  viz.  that  the  chief  Lord  has  remitted  his  Court 
j.c.  107.3.139.  to  the  King.     h  Ana  a  Venire  Facias  fhall  never  be  awarded  to  the  Coroners  without  Caufe  fhewn 
a.  Godb.  296.    tQ  tajce  awav  (.^g  Direction  to  the  common  Officer,  viz.  the  Sheriff,  and  to  direct  it  to  the  Co- 
-fDy.174.pl.  19.  roncrs.     So  here,  without  Surmife  the  Jurifdiction  of  the  Court  appointed  for  common  Pleas  fhall 
t  Ante  74(c).-    not  be  taken  awav,  and  given  to*  this  Court,  for  the  Penalty  here  and  the  Action  for  it  is  only 
g  Ante  74(b).    given  by  the  Act  to  the  Party,  and  nothing  is  given  to   the  Queen,  for  which  reafon  the  Court 
Giib.Law  of  Re- without  Surmife  or  Caufe  f~ewn  has  no  more  Caufe  to  hold  Plea  upon  it  than  it  has  upon  an  Ac- 
pev.  132,  143.  tjQn  0f  Qgk,.  br0L1ght  upon  an  Obligation.     And  as  to  what  has  been  objected   to  the  contrary, 
ne'4'  viz.  that  the  Penalty  is  given  to  be  recovered  in  any  of  the  King's  Courts  of  Record  by  Bill, 
Plaint,  or  Action  of  Debt,  and  here  the  Exchequer  is  one  of  the  King's  Courts  of  Record,  ergo 
the  Action  of  Debt  fhall   be  maintenable  here,  Sir,  although  the  Words  cf  the  Act  are  fo,  yet 
we  ought  to  conftrue  fuch  general  Words  to  ftand  with  Reafon,   and  not  in  fuch  Manner  as  to 
G^^0cIa?e.bcc>n^ound  a^  Order  and  Ufage.     ;  And  therefore  they  ought  to  be  taken  to  mean  in  fome  of  the 
11  Co.  38.  b.    King's  Courts  of  Record  ufual  and  proper  for  that  Purpofe,  and  in  no  others.     k  For  if  the  Of- 
53o.apiCc9.E'    fence  was  done  in  London  or  in  Northumberland,  a  Man  might  not  fue  for  it  in  the  Court  of  Ox- 
ford, and  yet  the  Court  held  at  Oxford  before  the  Mayor  there  is  the  King's  Court ;  but  the  In- 
eaths  Max.  ten(.  ojr  ^  jyraktrs  0f  tne  Act  was  not  to  give  the  Suit  but  in  Courts  convenient  for  it,  and 
withjn  their  Jurifdiction.     And  where  the  Act  gives  the  Suit  in  any  of  the  King's  Courts  of  Re- 
cord by  Bill,   Plaint,  or  Action  of  Debt,    if  it  fhould  be  expounded  according  to  the  Words,  a 
Man   might  fue  for  the  Penalty  in  the  Chancery  by  original  Writ  of  Debrjffbr  that  is  within 
the  Words,  and  it  never,  was  feen  that  any  Writ  of  Debt  was  returned  into  the  Chancery,  but 
the  Intent  of  the  Words  is  to  give  the  Party  an  Action  of  Debt  in  fuch  Courts  wherein  Actions 
of  Debt  are  fuable,  and  a  Bill  or  Plaint  in  fuch  Courts  wherein  original  Writs  are  not  fued  nor 
returnable,  but  where  Bills  or   Plaints  are  ufed.     So  that  the  Intent  of  the  Makers  of  the  Act 
was  to  purfue  Order  and  Jurifdiction,  and  not  to  alter  Order,  or  to  give  a  new  Jurifdiction  to 
Courts  which  never  had  Jurifdiction  in  fuch  like  Cafes  before  •,  and  therefore  fuch  general  Words 
in  Acts  ought  to  be  interpreted  with  Reafon,  and  not   always  according  to  the  Rigour  of  the 
Text.     And  hereupon  feveral  of  the  Cafes  before  recited  for  the  Underftanding  of  Sfatutes  were 
again  repeated,  and   therefore  it  was  faid,  that  notwithftanding  the  faid  Objection  if  the  Offence 
had  been  done  even  in  a  County  of  England,  the  Action  here  would  nqp  be  maintenable  in  this 
Court  of  Exchequer  without  Surmife  or  Caufe  fhewn.     And  of  this  Opinion  was  Frevil  the  third 
Baron,  and  Luke  the  fecond  Baron.     And  Luke  alfo  faid,  that  by  the   Statute  of  Articuli  fuper 
Chartas  cap.  4.  it  is   ordained,  that  no  common  Pleas  fall  be  from  henceforth  holden  in  the  Exche- 
quer contrary  to  the  Form  of  the  Great-Charter.     And   he   alfo  cited  the  Statute  of  Rutland  made 
in  10.  Ed,  r.  which  fays,  but  for af much  as  certain  Pleas  have  been  heretofore  holden  in  our  Exche- 
quer, which  did  not  concern  us  nor  our  Minifters  of  our  Exchequer,  whereby  as  well  our  Pleas  as  the 
Caufes  of  our  People  are  unduly  prorogued  and  letted,  we  will  and  ordain  that  no  Plea  fhall  be  holden 
or  pleaded  in  the  Exchequer  aforepid,  unlefs  it  do  fpecially  concern  us  or  our  Minijlers  afcrefaid,  &c, 
by  which  Statutes,  he  laid,  the  Exchequer  is  reftrained  from  holding  common  Pleas,  except  in 
the  Caufes  abovefaid  ;  which  Statutes  it  was  not  the  Intent  of  the  Makers  of  the  faid  Act  of 
7.  Edw.  6.  to  repeal,  and  therefore  this  Suit  in  the  Exchequer  is  not  maintenable. 
E  contra  for  the      But  Sounder s  Chief  Baron  was  of  opinion  to  the  contnry.     For  he  faid,  the  Exchequer  has 
plaintiff,  Sara-  0f  verv  ancient  Time  been  a  Court  to  hold  ail  common  Pleas  whatever  between  any  of  the  Kino-'s 
Subjects.   'And  this  (he  faid)  appears  by  Glanvil,  who  in  the  Title  of  his  Book  fays,  ex  illasfolum  leges 

IClanvi!,  in  ti-  COtttWet 

tulo  lib.i     See 
4  Inft,  iij. 
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contmet  et  confuetudines,  fecundum  quas  placitatur  in  Curia  regis  ad  Sc'accarium,  &c.     From  whence  a  This  Point  has 


been  much  con- 


ic  appears  thac  the  Exchequer  was  then  a  Court  for  all  common  Pleas,  and  there  has  not  been  any  tl'ovcrted. 
Rettraint  by  Statute  ftnee,  but  by  Reafon  of  the  Multitude  of  the  King's  Bufinefs  rather  than  for A^m-  But 
Want  of  Power  this  Court  has  of  late  Time  ceafed  to  hold  Pleas  between  common  Perfons  in  o-  Vis\su^T, 
ther  Cafes  than  thofe  before  mentioned,  but  not  de  rigor e  juris ',  and  he  denied  that  10  be  a  Statute  ^d  that  this  o- 
which  was  called  the  Statute  of  a  Rutland,  for  he  faid  it  was  only  an  Ordinance  made  by  the  King  deThto  be r"- 
withcut  the  Authority  of  Parliament,  touching  the  Order  of  the  Court  of  Exchequer.     And  as<ieftedascontrai:y 
to  the  other   Statute  which  refers  to  Magna  Cbarta,  he  faid   that  there  is  no  inch  Reftraint  in  riband-bring" 
Magna  Charta.     So  that  they  did  not  agree  upon  the  Authority  and  Jurifdiclion  of  thz  Court,  ^Yofbeke 
and  in  what  Place  the  Action  ought  to  be  brought.  YeTpr^sTni- 

madv.55,  56,57,  givesmany  Reafons  to  prove  that  it  is  no  Statute. 

But  they  all  unanimoufly  agreed  that  the  Receiver  of  a  common  Perfon  is  out  of  the  Penalty  >»s.p.  Dy.  97. 
of  the  Statute,  and  that  by  the  Declaration  the  Defendant  fhall  be  intended  a  Receiver  of  a  com   f'^,Cl^' 
mon  Perfon,  becaufe  the  Declaration  fhall  betaken  moft  ftrongly  againft  the  Plaintiff.     And  eDy'.  97.  Pi  '4S. 
alfothey  all  agreed,  that  altho'  the  Verdicl  be  paffed,  yet  for  the  Fault  in  the  Declaration  the  J^ J^ 
Plaintiff  fhall  not  have  Judgment;  b  and  it  is  not  remedied  by  the  Statute  of  Jeofails,  for  Faults  AndinBr 


srown  s 


in  the  Matter  of  the  Count  cannot  be  comprifed  within  misleading  or  inefficient  pleading,  for  thifis^ontr!^ 
that  which  comes  c  after  the  Count  fhall  be  called  the  Pleading,  as  that  which  is  contained  in  the  to  the  ancient 
Bar,  Replication,  and  Rejoinder.  And  Saunders  Chief  Baron  faid,  that  when  Bromley  was  Chief  byPX:9co™n"or 
Juftice  it  was  accordingly  fo  adjudged  in  the  King's  Bench  in  a  Writ  of  Error  upon  an  EjeSlione  Declaration,  and 
firm<s,  viz.  the  Judgment  given  upon  the  Verdicl:  in  the  EjeElione  firma  was  reverfed  for  De-  on  Refordrekt- 
fault  in  the  Count.  And  Note,  that  Cafe  was  between  Moon  and  Clifford.  For  which  Caufes  the  ing  to  Plaints, 
Court  agreed  that  Sir  Thomas  S trailing  the  Plaintiff  fhould  not  have  Judgment  upon  the  faid  b"fore°the  fame) 
Verdicl,  but  that  they  would  and  ought  to  award  that  he  fhould  take  nothing  by  his  Writ,  for  «  well  as  thofe 
the  Caufe  aforefaid.     And  afterwards  it  was  fo  awarded,  as  appears  by  the  Judgment  which  here  putedtTbe"1 

follows.  Pleadings. 

Whereupon  all  and  fingular  the  Premiffes  being  feen  and  read  by  the  Barons  aforefaid,  and  more  Tnc-e(lofthe 
full  Deliberation  being  thereupon  had  amongft  them,  becaufe  it  feems  to  the  fame  Barons  here  that  Record. 
the  aforefaid  Writ  and  Declaration  of  the  aforefaid  Thomas  Stradling  in  manner  and  Form  above 
declared,  and  the  Matter  fpecified  in  the  fame  is  inefficient  in  Law,  &c   Therefore  it  is  confider-  Judg"'ert« 
ed  by  the  fame  Barons  that  the  aforefaid  Thomas  Stradling  take  nothing  by  his  Writ  and  Declara- 
tion aforefaid,  and  that  the  faid  Thomas  Stradling  be  .in  Mercy  of  the  Lady  the  Queen  now.     And 
alfo  that  the  laid  Rowland  Morgan^  to  the  Premiffes  be  difmiffed  from  this  Court,  and  go  there- 
of without  Day  &c. 

A  Report  of  a  "Judgment  given  in  the  Common  Bench  upon  Argument  in  Michaelmas  Term 
in  the  third  and  fourth  Tears  of  the  Reign  of  Queen  Elizabeth,  upon  a  Verdict  found  in 
a  Quid  juris  clamat  brought  by  William  Saunders  againft  George  Freeman  and  Joan  his 
Wife.  And  the  Record  appears  amongft  the  Records  of  Michaelmas  Term  2  &  3  Eliza- 
beth. Rot.  1 32 1.  and  it  was  as  follows. 
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H  E  Sheriff  was  commanded  that  he  diftrain  George  Freeman  and  Joan  his  Wife  by  all  their  Mich,  <^ertA 
Lands  and  Chatties,  fo  that  he  might  have  their  Bodies  here  at  this  Day,  viz.  on  the  Octave  * ®  3- &>*.&?. 
of  St.  Michael,  to  acknowledge  what  Right  they  claim  in  two  Meffuages,  two  Cottages,  two  Gar-  ..mePrecedent 
dens,   100  Acres  of  Land,  40  Acres  of  Meadow,  20  Acres  of  Pafture,  one  Acre  of  Wood,  8  Raft-  Entn  536- 
Acres  of  Furze  and  Heath,  and  one  Penny  Rent  with  the  Appurtenances  in  Arthingworlh  in  the  ' p '  *4' 
County  aforefaid,  which  Henry  Edling  in  the  Court  here  granted  to  William  Saunders  Efquire  by 
Fine  thereof  between  them  made,  &c.     And  now  here  at  this  Day  came  as  well  tf#  aforefaid  Wil- 
liam by  Richard  Perwich  his  Attorney,  as  the  aforefaid  George  and  Joan  in  their  proper  Perfons. 
And  thereupon  the  fame  William  prays  that  the  aforefaid  George  and  Jean  may  attorn  to  him  there- 
of, &c.   And  the  aforefaid  George  and  Joan  pray  Oyer  of  the  Writ  aforefaid.  And  it  is  read  to  them  Dcfenddnts   ra 
&c.  They  alfo  pray  Oyer  of  the  Note  from  whence  the  fame  Writ  iffued  ;  and  it  is  read  to  them  in  oyer, 
thefe  Words,  "  Between  William  Saunders  Efquire  Complainant  and  Henry  Eding  Deforceant  of 
*'  two  Meffuages,  two  Cottages,   100  Acres  of  Land,  40  Acres  of  Meadow,  20  Acres  of  Pa- 
*'  fture,  one  Acre  of  Wood,   8  Acres   of  Furze  and  Heath,   and  one  Penny  Rent  with  the  Ap- 
"  purtenances  in  Arthing<worth,  whereof  a  Flea  of  Covenant  was  fummoned  between  them,  viz. 
*'  that  the  aforefaid  Henry  has  acknowledged  the  Tenements  and  Rent  aforefaid  with  the  Appur- 
**  tenances   to  be  the  Right  of  the  faid  William,  and  has  granted  for   himfelf  and  his  Heirs  that 
"  the  aforefaid  Tenements  and   Rent  with  the  Appurtenances,  (which  the  aforefaid  George  and 
*c  Joan  hold  for  Term  of  Life  of  the  faid  Joan,  of  the  Inheritance  of  the  afore'aid  Henry,  the  Day 
*'  when  this  Agreement  was   made,  and    which  after  the  Death  of  the  faid  Joan  ought  to  re- 
'*  vert  to  the  aforefaid  Henry  and  his  Heirs,)  after  the  Death  of  the  faid  Joan  fhall  wholly  remain 
"  to  the  aforefaid  William  and  his  Heirs  for  ever;  to  hold  of  the  chief  Lords  of  the  Fee  by  the 
**  Services  which  to  the  aforefaid  Tenements  and  Rent  belong.     And  for  this  Acknowledgment, 
"  Grant,  Fine,  and  Agreement,  the  fame  William  hath  given  to  the  aforefaid  Henry  10c  Marks 
"  Sterling."     Which  being  read  and  heard,  the  fame  George  and  Joan  fay,  that  they  by  virtue 
of  the  Note  aforefaid   ought  not  to  attorn  themfelves  to  the  aforefaid  William  Snunders  for  the  p  ad  in  Bar.  f 
Tenements  and  Rent  aforefaid,  becaufe  th^y  fay  that  before  the  aforefaid  Henry  Edling  had  any  the  Attornment 
Thing  in  the  Tenements  and  Rent  aforefaid  with    the  Appurtenances,  one  John  Eding  was  feiz   jLDewff  °t.the 

fc>  _  rr  •       1  •      t-v  r  j  Tenements,  in 

ed  of  the  Tenements  and  Rent  aforefaid  with  the  Appurtenances  in  his  Demefn  as  of  Fee  ;  and  tail. 

Hhh  that 
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that  the  fame  Tenements  and  Rent  are,  and  at  the  Time  of  the  Death  cf  the  aforefaid  John  Ed- 
ling  were  held  of  the  aforefaid  William  in  Socage  by  Fealty  and  Rent  of  two  Pence  to  be  paid 
yearly  at  the  Feaft  of  St.  Michael  the  Archangel.  And  the  fame  John  being  fo  feized  thereof,  the 
ninth  Day  of  March  in  the  Year  of  our  Lord  1556,  at  Arthingworth  aforefaid  made  his  laft  Will 
and  Teftament  in  Writing,  and  thereby  devifed  to  the  aforelaid  Joan  the  Tenements  and  RenC 
aforefaid  with  the  Appurtenances,  by  the  Name  of  his  Houfe  with  the  Appurtenances  to  the  fame 
belonging  for  ever  in  the  Town  and  Fields  of  Arthingworth,  to  have  to  her  and  to  the  Heirs 
of  her  Body  lawfully  begotten  •,  and  afterwards  he  there  died,  after  whofe  Death  the  fame  Jean 
entered  into  the  Tenements  and  Rent  aforefaid  with  the  Appurtenances,  and  was  thereof  feized 
in  her  Demefn  as  of  Fee  Tail,  by  Form  of  the  laft  Will  and  Teftament  aforefaid.  And  after- 
wards, viz.  the  fecond  Day  of  May  in  the  Years  of  the  Reign  of  the  Lord  and 
Lady  Philip  and  Mary  late  King  and  Queen  of  England,  at  Arthingworth  aforefaid  in  the  County 
aforefaid,  the  fame  Joan  took  to  Hufband  the  aforefaid  George,  whereby  the  fame  George  and 
Joan,  in  right  of  the  faid  Joan,  were  thereof  feized  in  their  Demefn  as  of  Fee  Tail,  viz.  to  the 
fame  Joan  and  to  the  Heirs  of  her  Body  lawfully  begotten.  And  this  they  are  ready  to  verify, 
wherefore  they  pray  Judgment  if  they  by  virtue  of  the  faid  Note  ought  to  attorn  themfelves  to 
the  aforefaid  William  thereof,  &c. 

Replication.  And  tne  aforefaid  William  Saunders  fays,  that  by  any  Thing  before  alledged  he  ought  not  to  be 

precluded  from  having  the  Attornment  of  the  aforefaid  George  and  Joan  of  the  Tenements  and 
Rent  aforefaid  by  virtue  of  the  Note  aforefaid,  becaufe  by  protefting  that  the  fame  Tenements 
and  Rent  with  the  Appurtenances  are,  and  at  the  Time  of  the  Death  of  the  aforefaid  John  Edling 
were  held  of  the  fame  William  by  Knights-Service,  and  not  in  Socage  as  the  aforefaid  George  and 
Joan  in  their  Bar  aforefaid  have  above  alledged,  neverthelefs  for  Plea  fays,  that  well  and  true  it 
is  that  the  aforefaid  John  Edling  was  feized  of  the  Tenements  and  Rent  aforefaid  with  the  Appur- 
tenances in  his  Demefn  as  of  Fee  :  And  the  fame  John  being  fo  feized  thereof,  the  aforefaid  ninth 
Day  of  March  in  the  abovefaid  Year  of  our  Lord  1556,  at  Arthingworth  aforefaid  made  his  laft 
Will  and  Teftament  in  Writing,  as  in  the  Bar  aforefaid  is  above  alledged.     But  the  fame  William 

That  the  Devife  Saunders  fays  that  the  aforefaid  John  Edling  by  his  fame  laft  Will  and  Teftament  amongft  other 

was  for  Life.  Things  willed  and  devifed  the  aforefaid  Tenements  with  the  Appurtenances,  by  the  Name 
aforefaid,  to  the  aforefaid  Joan,  to  have  to  her  for  Term  of  her  Life,  and  afterwards  the  fame 
John  there  died,  after  whofe  Death  the  fame  Joan  entered  into  the  faid  Tenements  with  the  Ap- 
purtenances, and  was  thereof  feized  in  her  Demefn  as  of  Freehold  by  Form  of  the  laft  Will  and 
Teftament  aforefaid.  And  being  fo  feized  thereof,  the  aforefaid  fecond  Day  of  May  in  the  above- 
faid Years  of  the  Reign  of  the  aforefaid  late  King  and  Queen  at  Arthingworth  afore- 
faid, fhe  took  to  Hufband  the  aforelaid  George,  whereby  the  fame  George  and  Joan  were  feized 
of  the  fame  Tenements  and  Rent  with  the  Appurtenances  in  their  Demefn  as  of  Freehold  in  right 

DcXinTaii.  of  the  faid  Joan  ;  without  that  that  the  aforelaid  John  Edling  by  his  laft  Will  and  Teftament  afore- 
faid devifed  to  the  aforefaid  Joan  the  aforefaid  Tenements  and  Rent  with  the  Appurtenances,  to 
have  to  her  and  to  the  Heirs  of  her  Body  lawfully  begotten,  as  the  aforefaid  George  and  Joan 
have  above  alledged.  And  this  he  is  ready  to  verify,  wherefore  he  prays  Judgment,  and  that 
the  aforefaid  George  and  Joan  may  attorn  to  him  thereof,  &c. 

Rejoinder.  And  the  aforefaid  George  and  Joan  as  before  fay  that  the  aforefaid  John  Edling  by  his  laft  Will 

tfeTre^rai.  an<^  Teftament  alorefaid  did  devife  to  the  fame  Joan  the  Tenements  and  Rent  aforefaid  with  the 

Appurtenances  by  the  Name  aforefaid,  to  have  to  her  and  to  the  Heirs   of  her  Body  lawfully 

begotten,  as  they  have  above  alledged.     And  of  this  they  put  themfelves  upon  the  Country  :  And 

rfl-ue.  the    aforefaid  William   Saunders  likewife.     Therefore  the    Sheriff  is  commanded    that   he    caufe 

Venire  Facias.  to  come  here  on  the  Oclave  of  St.  Martin  twelve,  &c.  by  whom,  &c.  and  who  neither,  &c.  to 
recognize,  &c7  becaufe  as  well,  &c.  Alias  Venire  Facias  returnable  the  Odlave  of  St.  Hillary. 

The  case.       jt  appears  by  the  Record  that  the  Fine  upon   which  the  faid  Writ  of  Quid  juris  domett  was 
M'^-  ^l™     founded,  was  levied  between  the  faid  William  Saunders  Complainant,  and  one  Henry  Edling  Defor- 
wherc  a  jury    ceant  of  the  lenementsin  Ar.hingworth  in  the  County  of  Northampton,  and  was  as  follows,  viz. 
gives  a  privy      "  That  the  aforefaid  Henry  hath  acknowledged  the  Tenements  and  Rent  aforefaid  with  the  Ap- 
rterdMorrow°n/f  purtenances  to  be  the  Right  of  the  faid  William,  and  hath  granted  for  himfelf  and  his  Heirs 
gives  an  open     "  that  the  aforefaid  Tenements  and  Rent  with  the  Appurtenances,  which  the  aforefaid  George  and 
contrary  To  their "  Joan,  the  Day  when  this  Agreement  was  made,  held  for  Term  of  Life  of  the  faid  Joan,  of 
privy  verdia,    «  the  Inheritance  of  the  aforefaid  Henry,  and  which  after  the  Death  of  the  faid  Joan  ought  to 
fnaiiTengo°<i,1Ll  "  revert  to  the  aforefaid  Henry  and  his  Heirs)  fhall  after  the  Death  of  the  faid  Joan  wholly  re- 
and the firft void,  tc  majn  to  the  aforefaid  William  and  his  Heirs  for  ever,    to  hold,  &c."     And  the  faid  George 
pi.  si.  Moor3fl  Freeman  and  his  Wife  plead  in  Bar  of  Attornment,  that  before  the  faid  Henry  Edling  (the  Conu- 
s.  p.  Co.  Liu.  for)  j^d  any  Xhing  in  the  faid  Tenements,  one  John  Edling  was  feized  thereof  in  Fee,  and  held 
Abr.  712.  Pi.  i.  them  in  Socage  of  the  Plaintiff,  and  by  his  Teftament  in  Writing  made  in  the  Year  of  our  Lord 
f2CgthTsriMa"'-     1556  at  Arthingworth  aforefaid  he  devifed  to  the  faid  Joan  the  fame  Tenements  by  the  Name,/&c. 
Pais'si8J'a73.    to  have  to  her  and  to  her  Heirs  of  her  Body  begotten,  and   afterwards  died,  after  whofe  Death 
fhe  entered  and  took  to  Hufband   the  faid  George,  whereby  they  in  right  of  the  faid  Joan  were 
feized  in  Tail,  and  therefore  they  demand  Judgment  if  they  ought  to  attorn.     And  the  faid 
William  Saunders  fays,  that  well  and  true  it  is  the  faid  John  Edling  was  feized  of  the  faid  Tene- 
ments in  Fee,  but  he  fays  that  he  by  his  faid  Teftament  devifed  them  to  the  faid  Joan  for  Term 
of  her  Life,  and  afterwards  died,  after  whofe  Death  Joan  entered,  and  was  feized  thereof  in  her 
Demefn  as  of  Freehold,  and  fhe  being  fo  feized  took  to  Flufband  the  faid  George  Freeman,  without 

1  that 
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that  that  the  aforefaid  John  Edllng  by  his  laft  Will  and  Teftament  aforefaid  devifed  to  the  aforefaid 
Joan  the  aforefaid  Tenements  and  Rent  with  the  Appurtenances,  to  have  to  her  and  the  Heirs  of 
her  Body  lawfully  begotten,  as  the  aforefaid  George  and  Joan  have  above  alledged.     And  the  faid 
George  Freeman  and  Joan  by  their  Rejoinder  maintain  the  Devife  in  Tail,  and  thereupon   they 
were  at  IiTue,  which    was   tried  by  Nifi  Prius  at  Northampton,    and  the   Poflea  came  in  as  fol- 
lows, -l  viz.  Afterwards  at  the  Day  and  Place  within  contained  before  James  Dyer  Knight  Chief  p'M> 
"  Juftice  of  the  Lady  the  Queen  of  the  Common  Bench,  and  William  Bendloe  Serjeant  at  Law  Juf- 
*'  tice  of  the  faid  Lady  the  Queen  affigned  to  take  Affizes  in  the  County  of  Northampton,  by  Form 
"  of  the  Statute,  dec.  came  as  well  the  within  named  William  Saunders  by  his  Attorney  within 
"  contained,  as  the  within  written  George  Freeman  and  Joan  his  Wife  by  John  Far-wel  their  Attor- 
*'  ney.     And  the  Jurors  of  the  Jury  whereof  mention  is  made  being  called  likewife  came ;  who 
"  to  fay  the  Truth  of  the  within  contained  being  chofen,  tried,  fworn,  and  charged,  retired  from 
"  the  Bar  there  to  communicate  with  one  another  under  the  Cuftody  of  one  of  the  Bailiffs  ofTko- 
*'  mas  Lovet  Efquire  then  Sheriff  of  the  County  aforefaid.     And  after  the  rifing  of  the  Court  a- 
-**  forefaid  and  Adjournment  of  the  fame  Court  until  eight  of  the  Clock  on  the  Morrow  of  the 
«'  fame  Day,  viz.  Wednefday  the  ninthDzy  of  July  within  written,  the  fame  Jurors  under  the  Cuf- 
"  tody  of  the  aforefaid  Bailiff  in  the  Abfence  of  the  Parties  aforefaid,  on  the  wichin  written  I'uef- 
tC  day  in  the  Evening  about  eight  of  the  Clock  in  the  Afternoon  of  the  fame  Day,  came  before 
"  the  aforefaid.  Juftices  at  the  Inn  of  the  faid  Juftices  in  the  Town  of  Northampton  in  the  County 
-'*  aforefaid.     And  the  fame  Jurors  being  then  and  there  afked  by  the  fame  Juftices  whether  or  no 
"  they  were  agreed  of  giving  their  Verdict  touching  the  Matters  within  contained,  faid  that  they 
"  were  fully  agreed  thereof  between  them.     And  thereupon  the  fame  Jurors  fecretly   faid   upon 
"  their  Oath,  that  the  within   named   John   Edling  by  his  laft  Will   and  Teftament  in  writing 
S*  within  written  devifed  to  the  aforefaid  Joan  the  Tenements  and  Rent  within  fpecified  with  the 
"  Appurtenances,  by  the  Name  of  his  Houfe  with  the  Appurtenances  to  the  fame  belonging  for 
"  ever  in  the  Town  and  Fields  of  Arthingworth,  to  have  to  her  and  to  the  Heirs  of  her  Body 
"  lawfully  begotten,  as  the  aforefaid  George  and  Joan  within  have  alledged.     And  then  the  fame 
"  Jurors,  for  their  Eafe  (as  is  the  Cuftom)  to  f  eat  and  drink  together,  if  they  pleafed,  and  to  t  That  after  a 
.  "  lie  together  until  the  Morrow  aforefaid,  and  then  to  give  their  Verdict  aforefaid  openly  before  and^ttheir°own 
**  t!>e  aforefaid  Juftices  at  Northampton  aforefaid,  by  the  Command  of  the  Juftices  aforefaid  de-  Expences,  the 
<c  parted  together  under  the  Cuftody  of  the  aforefaid  Bailiff  unto  the  Place  from  whence  they  drinMntiT &«! 
*'  came.     On  which  faid  ninth  Day  of  July  before  the  aforefaid  Juftices  in  the  op.jn  Court  afore-  SeeT-  3-  H-  4- 
"  faid  at  the  Caftle  aforefaid  came  the  aforefaid  William  Saunders  by  his  Attorney  aforefaid,  andld^.  6i.°bf'S" 
"  the  Jurors  of  the  J  ury  aforefaid  under  the  Cuftody  of  the  Bailiff  aforefaid  being  called  to  give  c°  Li"*  "7-  b* 
<c  their  Verdict  aforefaid  openly  of  and  upon  the  Premiffes  came,  whereupon  the  Verdict  afore-  230.  th.  per 
*'  faid  in  manner  and  Form  aforefaid  given  by  the  Jury  aforefaid  before  the  aforefaid  Juftices  atPais218- 
'"  the  Inn  aforefaid,  on  the  aforefaid  eighth  Day  of  July  in  the  Evening  of  the  fame  Day,  being  by 
tc  the  Court  then  read  and  repeated,  and  the  faid  Jurors  being  thereupon  afked  whether  or  no 
"  they  would  affirm  the  faid  Verdict,  the  fame  Jurors,  not  denying  that  they  had  given  the  Ver- 
"  diet:  aforefaid  of  and  upon  the  Premiffes  on  the  Day  then  laft  paft,  but  for  certain  Caufes  fpe- 
"  daily  moving  them  and  their  Confciences  holding  the  faid  Verdict  for  nought,  anfwered  that 
"  they  were  now  otherwife  agreed  together  upon  the  Matter ;  and  they  fay  upon  their  Oath  that 
"  the  aforefaid  John  Edling  by  his  laft  Will  and  Teftament  aforefaid  in  Writing  did  not  devife  to 
"  the  aforefaid   Joan  the  Tenements  and  Rent  within  fpecified  with  the  Appurtenances,  by  the 
"  Name  of  his  Houfe  with  the  Appurtenances  to  the  fame  belonging  for  ever,  in  the  Town  and 
"  Fields  of  Arthingworth,  to  have  to  her  and  to  the  Heirs  of  her  Body  lawfully  begotten,  as  die 
"  aforefaid  William  Saunders  within  has  alledged.     And  they  pray  that  this  their  Verdict  in  Form 
"aforefaid  given  may  be  recorded  by   the  Juftices  aforefaid,  &c."     And  becaufe   the  Juftices 
here  will  advife  of  and  upon  the  Premiffes  before  they  give  Judgment  thereon,  Day  is  given  to 
the  Parties  aforefaid  here  until,  &c. 

And  upon  this  Matter,  whether  the  firft  Verdict  was  good  and  the  fecond  void,  or  the  fecond 
good  and  the  firft  void,  was  argued  this  Term  in  the  Common  Bench  by  Serjeant  Harper  for  the 
Defendants,  and  by  Serjeant  Cams  for  the  Plaintiff.     And  the  laft  Day  of  the  Term  the  Juftices 
fhewed  their  Opinions  feverally,  but  I  was  not  prefent  at  either  the  one  Argument  or  the  other. 
And  all  the  Juftices  (as  I  was  credibly  informed)  unanimoufly  agreed  that  the  laft  Verdict  fhould 
.ft,.:\d;  and  that  the  firft  fhould  not  be  taken  as  a  Verdict,  for  the  Jury  was  charged  openly  in 
Court,  and  in  Court  their  Verdict  ought  to  be  received,  and  that  which  they  pronounce  openly  in 
Court  fhall  be  taken  to  be  their  Verdict.     And  altho'  it  is  ufual  to  take  the  Verdict  privily  when  l^f^l'J"' 
the  Jurors  are  agreed,  yet  the  Law  does  not  neceffarily  require  this,  but  it  is  only  out  of  Curtefy 
for  the  a  Eafe  of  the  Jurors,  and  in  fuch  Cafe  what  they  then  fay  fhall  not  be  looked  upon  as  their  b  Ibld- 
•Verdict,  until  it  be  openly  pronounced  in  Court.     And  when  they  come  into  Court  the  Plaintiff  «Dy.  20+.  pi  j. 
fhall  be  called,  and  may  then  be  nonfuited  :  b  But  when  they  give  a  privy  Verdict  the  Plaintiff  is  ^h^h."  p?c  b" 
not  demandable,  nor  can  he  be  then  nonfuited,  and  he  may  be  nonfuited  when  the  Verdict  ought  299,300. 5Mo'd. 
of  Right  to  be  given,  ergo  it  is  of  Force  when  given  in  Court,  and  not  elfewhere.     c  And  even  in  ^'a-"#'  pcr 
Court  if  they   pronounce  a  Verdict  they  may  change  it  if  they  have  miftaken  it,  or  if  it  was  not  a  s  Mod.  350. 
full  in  Law,  or  for  any  other  reafonable  Caufe  immediately  perceived  ;  for,  it  was  faid,  in  the  eM.  n.  h.  4. 
Lord  Chief  Juitice  Mountague-'s  Time  one  d  Archer  was    arraigned  in  the  King's  Bench  for  Fe-  verdia  i^-Bw 
lony  of  the  Death  of  a  Man,  and  'the  Jury  gave  their  Verdict,  not  guilty,  and  prefently  after  they  i*.  cwpiracy 
faid  they  had  miftaken  themfelves;  and  they  faid  he  was  guilty,  and  this  laft  was  received  and  en-  j^J" £* 3" 
tered  as  their  Verdict.     c  And  in*i  1*  H.  4.  in  Confpiracy  againft  two  the  Inqueft  found  one  guil-  vin.  Abr.  tit. 

*  r  '      °  °  Trial  E.  g.  PI4. 
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•j-soinDy.  204.^^  anrj|  ft  Was  there  faid  that  their  Verdict  was  contrary  in  itfelf,  for  a  Confpiracy  cannot  be  but 
jury  give  aver- between  two  at  leaft,  and  if  the  one  is  not  guilty  the  other  is  not  guilty  ;  for  which  Reafcn  they  were 
diaatthe  Bar  fent  back}  and  afterwards  they  came  again  and  faid  that  both  were  guilty,  and  this  was  received 
dTnt/an^beVngas  their  Verdict.  So  that  upon  Occafion  they  may  contradict  f  their  firft  faying,  and  if  they  may 
remanded  to  en- vary  from  or  contradict  their  firft  faying  in  open  Court,  a  fortiore  they  may  do  it  upon  better  Ad- 
theyVame  again  vice  when  their  firft  Verdict  was  given  out  of  Court,  and  they  not  difcharged,  for  they  were  not 
Vetdta7oft£frout  °f  l^e  Cuftody  of  the  Bailiff,  but  always  under  his  Cuftody,  as  the  Record  fhews.  And  altho' 
own  accord  with-  the  Pojlea  contains  that  they  were  fent  back  to  the  Place  from  whence  they  came,  to  eat  and  drink 
i>tUDbTheSTPuUdt-e)togetner  '^  tney  vvould,  yet  it  was  not.  found  by  the  Pojlea  that  they  did  eat  and  drink  indeed, 
and  with  the  reii  and  it  fhall  not  be  taken  that  they  did  fo,  inafmuch  as  it  is  not  fhewn  by  the  Record,  nor  aver'd 
pilinttrfwhich  by  t^ie  PartY-  Wherefore  their  open  Verdict  in  Court  was  taken  to  be  their  Verdict  by  the  Opi- 
was  received,     nion  of  the  whole  Court.     And  fo  it  was  afterwards  adjudged,  as  appears  by  the  Record  here. 

The  reft  of  the  At  which  Day  here  came  as  well  the  aforefaid  William  Saunders  as  the  aforefaid  George  and  Joan 
judgment.  by  their  Attornies  aforefaid.  And  thereupon  the  Premiffes  being  feen,  and  by  the  Juftices  lully 
underftood,  it  is  confidered  that  the  aforefaid  William  Saunders  (if  he  will)  may  profecute  for  hav- 
ijudgments239.ing  his  Seizin  of  the  Tenements  and  Rent  aforefaid  with  the  Appurtenances,  againft  the  aforefaid 
t^)TSf  George  and  Joan,  by  Occafion  of  the  Claim  and  Plea  aforefaid  forfeited  :  And  alfo  that  the  Fine 
Plead.  638.      aforefaid  (if  he  will)  fhall  be  engroffed.     And  the  aforefaid  George  and  Joan  in  Mercy,  &c. 


A  Report  of  the  Opinions  of  divers  of  the  fudges  and  others  learned  in  the  Law  hereunder 
named  in  a  Cafe  depending  in  the  Court  of  the  Dutchy  of  Lancafter,  wherein  many  Things 
appear  concerning  the  Eftate  and  Degree  of  the  faid  Court,  and  of  the  Lands  of  the  fame 
Dutchy,  as  well  as  of  the  P  erf  on  of  the  prefent  ^ueen  in  Relation  to  the  Dutchy,  and  of  the 
Kings  that  have  heretofore  inherited  the  Dutchy, 


*■   O^  ^ie  Morrow  of  the  Term  of  Si.  Michael,  viz.  on  the  Eve  of  St.  Andrew  the  Apoftle,  in  the 
^  4th  Year  of  the  Reign  o\  Queen  Elizabeth,  Dyer  Chief  Juftice  of  the  Common  Bench,  Saun- 
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the  Dutchy  seal  ders  Chief  Baron  of  the  Exchequer,  Rajlal  one  of  the  Juftices  of  the  King's  Bench,  and  alfo  one 
of  Land  parcel  ofGf  the  Tuftices  of  Afiize  in  the  County  Palatine  of  Lane after,  Anthony  Brown  one  of  the  Tuftices 

theDutchymade     r     ,        X,  —,  '      ,         >,    ■  7  cirri-  ri        tr*        1     r»         1         rrr  n  t     n 

byKing£</w^or  the  Common  Bench,  Corbet  one  or  the  Juftices  or  the  King  s  Bench,  Wejlcn  one  of  the  Juftices 
6.  within  Age   Qf  j^g  Common  Bench,  Frevil  one  of  the  Barons  of  the  Exchequer,  Car  us  Queen'  Serjeant,  Putt- 

to  commence  ar-  .  *  t/i*  rn-*tr'i/"»T  ^s*"  ' 

ter  the  End  of  a m  Serjeant  who  was  the  other  Juftice  of  Afiize  in  the  faid  County  Palatine  of  Lancajler,  Gerard 
^ispooteandt'1e  Queen's  Attorney,  Rufw el  the  Queen's  Sollicitor,  Car  ell  Apprentice  Attorney  of  the  Butchyy 
not  avoidable  by  and  Plow  den  Apprentice  who  was  one  of  the  Counfel  of  the  faid  Court,  by  the  Queen's  Command 
Non0ange°ns!Sc.  affembled  at  Serjeant' 's-Inn  in  Fleetjheet,  to  confer  together  in  order  to  underftand  the  Law  in  a 
Dy.  icq.  Pi.  22.  certain  Cafe  which  was  depending  in  the  faid  Court  between  the  Queen  on  the  one  Part,  and  di- 
cronmpt!Cj9'c\C 'vers  of  her  Subjects  feverally  on  the  other  Part,  wherein  the  Queen  requited  their  Refolution 
134-  b.  vin.  upon  the  Matter  in  Law.  And  the  Cafe  was  delivered  to  them  in  Writing  in  this  Manner.  King 
gatiieM  J  4?"  Henry  8.  being  feized  of  certain  Lands  in  righr  of  his  Dutchy  of  Lancajler,  made  a  Leafe  to  W.  C. 
p1-2-  by  the  Advice  of  the  Counfel  of  the  faid  Dutchy,  and  under  the  Dutchy  Seal,  for  the  Term  of 

21  Years,  and  died,  after  whofe  Death  King  Edward  6.  by  like  Advice  made  a  Leafe  to  R.  W.  of 
the  fame  Lands  for  the  Term  of  2 1  Years,  to  commence  immediately  after  the  Expiration,  For- 
feiture, Surrender,  or  other  Determination  of  the  firft  Term,  the  fame  King  Edward  6.  then  be- 
ing within  the  Age  of  21  Years.  The  Queftion  was,  if  the  prefent  Queen  fhall  be  bound  by  this 
Leafe  made  by  King  Edward  6.  or  if  fhe  fhall  avoid  it  by  Reafon  of  the  Nonage  of  the  faid  King 
Edward  6.  And  this  Cafe  was  argued  in  the  Dutchy  Chamber  in  the  Time  of  Queen  Mary,  when. 
Sir  Edward  Walgrave  Knight  was  Chancellor  of  the  Dutchy,  on  a  Demurrer  upon  the  Point  be- 
tween John  Scudamore  Plaintiff  and  Lady  Mary  Morgan,  late  Wife  of  Sir  Richard  Morgan  Knight 
deceafed,  late  Chief  Juftice  of  the  Common  Bench,  Defendant,  upon  a  Leafe  of  Lands  in  the 
County  of  Monmouth  parcel  of  the  Dutchy  :  But  it  was  not  adjudged  in  the  Time  of  Queen  Mary. 
And  the  Judges  and  others  abovenamed  now  confidered  firft  what  the  Common  Law  was  in  thisCafe, 
and  then  what  was  the  Purport  of  the  Statutes  made  concerning  the  Dutchy,  all  which  they  purfued. 

And 
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And  this  the  greateft  Part  of  them  (as  well   as  Sir  Robert  Cattine  Chief  Juftice  of  England,  who  a  H-  T-EJ-  6- 
was  now  fick)  had  done  twice  before  in  Michaelmas  Term  in  lbs  fecond  and  third  Years°of  the  pre-  f ?'£?<»£&» 
fent  Queen,  viz.  once  at  the  fame  Serjeant's- Inn,  and  the  other  Time  at  Spooler's -Hall'm  Fleet-  ^  c  * 
Jlreet,  being  there  affembled  for  the  fame  Caufe,  at  which  PJaces  they  had  debated  the  Matter  atKeiw.  ijgpS 
large,  and  by  their  feveral  Arguments  at  Spooner's- Hall  ihey  had  fhewn  their  Opinions.     And  the'^0"7'7"  a'" 
greateft  Part  of  them  then,  and  all  of  them  now  affembled,  except  Rufwel  (who  had  but  little  &w"cafc. 
Time  to  confider  the  Matter)  unanimoufly  agreed  that  the  Queen  fliould  not  avoid   the  Lea'fe  p°;f ^  IV 
made  by  King  Edward  her  Brother,  by  reafon  ol  his  nonage.     For  firft  of  all  they  aoreed    a  that  iR0i.Abr.728. 
by  the  common  Law  no  Act  which  the  King  does  as  King  fhall  be  defeated  by  his  nonao-e.'    b  For*  Vine's!15'* 
the  King  has  in  him  two  Bodies,  viz.  a  Body  natural,  and  a  Body  politic.     His  Body  natural  (jf"3Bac,Abr.'izj, 
it  be  considered  in  itfelf)  is  a  Body  mortal,  iubjed  to  all  Infirmities  that  come  by  Nature  or  Ac-  tu5E^nt  a?' 
cident,  to  the  Imbecillity  of  Infancy  or  old  Age,  and  to  the  like  Defecls  that  happen  to  the  na-  p1''3-  ^oft  35* 
'tural  Bodies  of  other  People.     But  his  Body  politic  is  a  Body  that  cannot  be  feen  or  handled  (bm)' 
confining  of  Policy  and  Government,  and  conftituted  for  the  Direction  of  the  People,  and  thecXvsCaie! 
Management  of  the  public-weal,  and  this  Body  is  utterly  void  of  c  Infancy,  and  old  A^e,  andPoft234W- 
other  natural  Defects  and  Imbecillities  which  the  Body  natural  is  fubiect  to,  and  for  this°  Canf>c.The  ^ing  is 
what  the  King  does  in  his  Body  politic  cannot  be  invalidated  or  fruftrated  by  any  Difability  ininL*w  »f » "U 
his  natural  Body.     And  therefore  his  Letters-patent  which  give  Authority  or  Jurifdiction,    orty'a^ifj^be 
which  give  Lands  or  Tenements  that  he  has  as  King,  fhall  not  be  avoided  by  reafon  of  his  non  Prefiin>^inhim, 
age.     d  And  hereupon  was  alledged  what  Thorp  faith  in  26  /iff.   that  "  the  King's  Gift  fhall  nor  ?{£??." J' C' 
*'  be  defeated  by  his  nonage,  and  fo  have  many  Peers  and  Sages  of  the  Realm  faid."     e  And  I'Jinch57- Po^ 
alfo  it  was  faid,  it  appears  in  6.  Ed.   3.  that  the  fame  King  Edward  3.  brought  a  Writ  of  Rio-ht*"  ^' 
of  a  Manor,  as  Heir  to  King  Richard,  and  there  it  was  pleaded  that  the  King  was  within  A°  e,  ?™.  E^nll % 
Judgment  if  during  his  nonage  he  fliould  be  received  to  this  Writ,  and  the  Exception  was  not Br"' Agc  34' 
allowed,  for  which  reafon  the  Tenant  demanded  the  View  and  had  it.     By  which  Cafes  it  appears  e0M',]6"EV' 
that  the  nonage  which  the  King  has  in  his  natural  Body  fnall  not  blemilh  or  defeat  the  Acts  orbrc;t24-^Vs9- 
Suits  which  he  does  or  purfues  in  his  Body  politic.  Br0'  34- 

Further  as  to  the  Things  which  he  has  in  his  Body  natural,  they  took  the  Law  to  be  f  that  if  J.  c.'^^bf' 
the  King  has  Land  by  Defcent  on  the  Part  of  his  Mother  or  other  Anceftor,  or  which  he  (when  x  Finch  57- 
King)  purchafed  in  Fee  in  the  Capacity  of  his  Body  natural,  or  which  he  purchafed  before  he  was:fa("J-    *'  In* 
King,  if  he  (being  King)  gives  them  to  another  during  his  nonage,  fuch  Gift  by  the  Courfe  of  the  *  Moor  i49. 
common  Law  fhall  never  be  defeated  by  reafon  of  his  nonage.     For  although  he  has  or  takes  the  s  s.  p.  i  KeK 
Land  in  his  natural  Body,  yet  to  this  natural  Body  is  conjoined  his  Body  politic,  which  contains643' ~Finch~39 
his  royal  Efiate  and  Dignity,   and  the  Body  politic  includes  the  Body  natural,    but   the  Body  LS-ifemf/os! 
natural  is  the  leffer,  and  with  this  the  Body  politic  is  confolidated.     So  that  he  has  a  Body  natural  1  The  King  can- 
adorned  and  inverted  with  the  Efiate  and  Dignity  royal,  and  he  has  not  a  Body  natural  diftinctJ?ottakenc>rPart: 
and  divided  by  itfelf  from  the  Office  and  Dignity  royal,  but  a  Body  natural  and  a  Body  politielut'by^a™"! 
together  indivifible,  and  thefe  two  Bodies  are  incorporated  in  one  Perfon,  and  make  one  Body  Recor;l-  ^  37- 
and  not  divers,  that  is  *  the  Body  corporate  in  the  Body  natural,  et  e   contra  the  Body  natural  'eiji  Xv£'f" 
in  the  Body  corporate.     So  that  the  Body  natural  by  the  Conjunction  of  the  Body  politic  to  it'"1-17-  r39- 
(which  Body  politic  contains  the  Office,  Government,  and  Majefty  royal)  is  magnified,  and  by  lL3l'<^°^' *■ 
the  faid  Confolidation  hath  in  it  the  Body  politic,  for  which  realon  the  Acts  which  the  King  doesc^r-s-sStu<Uih'1- 
touching  the  Things  that  he  poffefTes  or  inherits  in  the  Body  natural  require  the  fame  Circum- "finch  ^/'si. 
fiance  and  Order  as  the  Things  which  he  poffeffes  or  inherits  in  the  Body  politic  do ;  for  the  Thino-  pF(j"ch  Sz'  8j* 
poffeffed  is  not  of  fuch  Confideration  as  to  change  the  Nature  of  the  King's  Perfon,  but  the  Perfon  s^.cowei'sinii. 
who  poffeffes  it  changes  the  Courfe  of  the  Thing  poffeffed.       s  And  therefore  it  was  held,  that  if"6' 
the  King  will  part  with  Land  in  Fee  which  he  has  by  Defcent  on  the  Part  of  his  Mother,  or  by  k  vide  M-  if 
fome  other  Anceftor  who  was  not  King,  this  fhall  pafs  by  his  Letters-patent  only  without  other cWf.T,b-'.a 
Matter,  and  without  Livery  of  Seizin,  for  he  cannot  make  Livery  of  Seizin  in  his  Body  natu- 1  I7>  Fjtz- 
ral  diftinct  from  the  Body  politic,  becaufe  they  are  one  fame  Body  and  not  divers.     So  that  he  h^Th.^."' 
cannot  do  it  without  doing  it  as  King,  and  it  would  be  inconvenient  and  beneath  the  Dignity  royal  f0n '  Fgits  en"- 
for  the  Law  to  make  the  King  give  Livery  in  proper  Perfon  to  a  Subject.     b  And  befides  Livery  ments^'.B.N.c. 
of  Seizin  is  Matter  of  Fadt,  which  the  King  cannot  do,  '  for  his  Acts  ought  to  pafs  by  Matter  of  ^"°;  2  S01- 
Record,  which  is  fuitable  to  his  Majefty,  and  therefore  the  Land  fhall  pafs  by  the  King's  Letters-p'-  i.  2  finch 
patent  only  by  the  Courfe  of  the  common  Law.     And  fo  it  has  been  the  Practice  with  regard  to  the^'p^"-  ^ 
Lands  which  defcended  to  the  King  from  the  Duke  of  York,  the  Earl  of  March,  and  others  of  thez- c-  pi-  x.  L» 

Poft 


King's  Anceftors  who  never  were  Kings.     k  And  alfo  if  a  Man  would  give  Land  to  the  King  and  to  "weT 

his  Heirs,  which  he  would  veft  in  his  Body  natural,  and  not  in  his  Body  politic,  the  King  cannot  ^sp-  Poli  243 

take  this  by  Livery,  but  it  ought  to  pafs  to  him  by  Deed  enrolled  or  Matter  of  Record,  caufd  qua  Books\htr^ 

fupra.     '  And  if  the  Mother  or  other  Anceftor  of  the  King  makes  a  Leafe  for  Life,  rendering ciccd- 

Rent,  with  Re-entry  for  Default  of  Payment,  and  dies,  fo  that  the  Reverfion  defcends   to  the"1 5Co'  $3-  b- 

King,    if  the  Rent  be  in  Arrear,  he  fhall  re-enter  without  Demand,  for  he  is  not  bound  by  Law l^.'i^otH'iTl 

to  make  Demand  in  his  proper  Perfon,  can  fa  qua  fupra :    m  But  the  Breach  of  a  Condition  oupht13i.'rKinchl53' 

to  be  found  by  Office  before  the  Entry  of  the  King.     B  And  fo  if  the  King  aliens  Land  which  he  Poft^o*3^.' 

had  by  Defcent  from  his  Mother,  he  fhall  not  defeat  it  by,  Reafon  that  he  was  within  A^e  at  the"  Seefupra(fj. 

Time,  of  the  Alienation  j  °  for  his  Body  politic  which  is  annexed  to  his  Body  natural  takes  away  Moor^f' 43^' 

III  theT- Rayin- 90- 
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the  Imbecillity  of  his  Body  natural,  and  draws  the  Body  natural,  which   is  the  leffer,  and  all  the 
Effects  thereof  to  itfelf  which  is  the  greater,  quid  magis  dignum  trahit  ad  fe  minus  dignum.     And 
yet  if   Land    defcends  to  the  King  from  his  common  Anceftor,  he  mall  have  it  by  reafon  of  h:s 
Body  natural,  for  this  Body  is  privy  to  the  Defcent,  but  the  Body  politic  is  not  privy  to  this 
Defcent.     And  if  the  fecond  Son  of-^he  King  purchates  Land,  and  aliens  it  within  Ace,  and  af- 
terwards the  King  and  his  eldeft  Son  die,  fo  that  the  fecond  Son  becomes  King,  he  may  enter  for 
the  Nonage  which  was  in  him  before,  viz.  at  the  Time  of  the  Alienation  when  he  was  not  Kino- 
but  yet  he  ought  to  have  an  Office  before  his  Entry  to  find  his  Title,  becaufe  his  Perfon  which 
had  a  Right  of  Entry  before  has  now  the  Eftate  royal  united  to  it,  which  can  do  nothin°-  with- 
out Record.     But  if  he   had  been  King  at  the  Time  of  the  Alienation,  he  fhould  never  have  a- 
•  3  Bac  Abr.  voided  it  by  reafon  of  his  nonage,  a  for  it  would  be  repugnant  to  fay  that  he  is  difabled  to  make 
j»3.  3°s-        a  Feoffment  or  Leafe,  who  is  admitted  and  received  to  govern  the  Realm  and  the  People,  and 
all  the  Bufinefs  of  the  Realm.     Then  in  the  principal  Cafe  here  King  Henry  4.  was  Son  and  Heir 
to  John  a  Gaunt,  who  was  one  of  the  Sons  of  King  Edward  3.  and  alfo  Son  and  Pleir  to  Blanch 
Wife  of  the  faid  John  a  Gaunt-,  who  was  Daughter  and  Heir  to  Henry  Duke  of  Lancafter.     So  that 
the  Dutchy  of  Lancafter  came  to  the  faid  King  Henry  4.  by  Defcent  on  the  Part  of  his  Mother, 
j  ^°^pItJ;ac'b  and  in  this   Cafe  if  he  had   not  afterwards  been  King,   his  Poffeffions  fhould  have  paffed  by 
Livery  and  Seizin,  and  Attornment,  &c.  in  the  fame  Manner  as  the  Poffefiions  of  other  Sub- 
c  crompt.  j.  ejects  ought  to  pafs.     c  But  after  he  had  depofed  King  Richard 2.  and  had    affumed  upon  him 
*3S' a'   '        the  royal  Eftate,  and  fo  had  conjoined  to  his  natural  Body  the  Body  politic  of  King  of  this  Realm, 
and  was  become  King,  then  the  Poffeffions  of  the  Dutchy  of  Lancafter  were  in  him  as  Kino-,  and 
d  Lin.  R.201.  not  as  Duke,  d  for  the  Name  of  Duke  being  lower  than  the  name  of  King  was  drowned  by  the 
35™fpdft.ai7.Name  of  King,   and  by  the  Acceffion  of  the  Eftate  royal  to  him   who  was  Duke,  for  the  Kino- 
could  not  be  Duke  in  his  own  Realm,  though  he  might  out  of  it.     And  in  like  Manner  the  Name 
of.  the  Dutchy,  and  all  the  Franchifes,  Liberties,  and  Jurifdictions  thereof,  whilft  they  were  in 
the  Hands  of  him  that  had  the  Crown  and  Jurifdiction  royal,  were  extinguished  by  the  common 
e  crompt.  j.  c.  Law.     c  And  after  that  the  Poffeffion  of  the  Dutchy  of  Lancafter  could  not  pafs  from  King  Henry  4. 
by  Livery  of  Seizin,  but  by  his  Letters-patent  under  the  Great  Seal  of  England,  without  any  Live- 
ry of  Seizin  or  Attornment,  as  the  Poffeffions  of  the  Dukedom  of  York,  or  the  Earldom  of  March, 
or  fuch  other  Poffeffions,  which  have  defcended  to  the  Kings  of  this  Realm  from  other  Ancei- 
r  Moor  149  a/-tors  t^ian  Kings,  have  ufed  to  pafs  heretofore  from  the  Kings  of  this  Realm,  f  and  fo  they  mould, 
guendo.  have  paffed  until  this  Day  by  the  common  Law,  if  no  Statute  had  been  made  to  the  contrary. 

And  therefore  his  Grant  or  Alienation  of  the  Lands  Parcel  of  the  Dutchy  made  during  his  non- 
age fhould  not  be  avoided  by  the  common  Law.     And  fo  they  took  the  common   Law  to  be 
in  this  Cafe.      But  in   order   to  take  away  the  common  Law,  and  to  have  the  Dutchy  to  be  a 
Dutchy  with  Liberties  to  it,  as  it  was  before,  and  to  alter  the  Order  and  Degree  of  the  Lands 
of  the  Dutchy,  the  faid  King  Henry  4.  made  a  Charter  by  Authority  of  Parliament,  which  is  in- 
titled  Carta  Regis  Henri ci  quarti  de  feparatione  Bucatus  Lancaftria  a  Corona  Aucloritate  Parliament;, 
anno  Regni  fui  primo,  Part  whereof  here  follows, 
charter  of  h.  4.      Henricus  Dei  gratia  rex  Anglic   et  Francia,  dominus  Hibernia,  omnibus  ad  quos  prafentes  litera 
the  Lands°an°ci  pervenerint  falutem.       Sciatis  quod  cum  ducatus  Lancaftria,  ac  quam  plura  alia  comitatus,  honores, 
Poffiflionsofthe^^   maneria,    feoda,    poffeffones,  et  dominia,  infra  regnum  noftrum  Anglia  et  Wallia,  et  alibi, 
cajier  from  the"  nobis  tarn  per  mortem  Celebris  memorise  Henrici  nuper  ducis  Lancaftria,  avi  noftri,  ac  cbarijfuni  domi- 
Cr°w"-  vide    ni  et  Patris  noftri  Johannis  nuper  ducis  Lancaftria,  necnon  chariffima  domino:  et  matris  noftra  Elan- 
t.  Raym4390.    cia  uxoris  ejus,  filue  et  haredis  pradicli  Henrici,  nobis  jure  hareditario,  antequam  adftatum  et  digniia- 
Lutw.  .1235,      tem  yegalem  rerum  dominus  omnium  fua  ineffabili  dementia  nos  nuperrime  evocavit,  defcendcrunt  el  ac 
ciderunt,    in  quibus  quidem  ducatu,  comitatibus,    honcribus,  cafiris,  maneriis,  poffeftionibns,  et   demi- 
nils  diver/a  libertaics,  jura  regalia,  confuetudines  et  franchefia  dicl.s  progenitoribus  et  antecefforibus. 
noftris,  quadam  videlicet  eis  et  haredibus  de  corpore  fuo  exeuntibus,  et  quadam  fibi  et  haredibus  maf- 
culis  de  corporibus  fuis  exeuntibus,  ac  quadam  pr  a  fat  o  domino  et  patri  noftro  ad  terminum  vita  fua  per 
diver  fas  chart  as  tarn  domini  Edwardi  nuper  regis  Anglia  avi  noftri,  quam   domini  Richardi  nuper 
regis  Anglia  fecundi  poft  conqueftum,  funt  et  fuerunt  conceffa,  prout  in  chartis  pradiclis  apparet,  qua- 
rum  tenor  es  fequuntur  in  hac  verba.     Edwardus  Dei  gratia,  &c,     Sciatis  quod fi  nos  debit  a  conjidera- 
tione  penf antes  geftus  magnificos  cunSlorum  qui  nobis  in  guerris  noftris  laudabiliter  et  ftrenue  fervierunt, 
ipfos  defideremus  honoribus  attollere,  et  pro  viribus  juxta  merita  pr  ami  are,  quanto  magis  filios  noftros, 
quos  tarn  fapicntia  quam  in  geftu  nobili  alios  pracellere  confpicimus,  et  qui  nobis  locum  tenuerunt  et  tenere 
poterunt  potior  em,  nos  convenit  majoribus  honoribus  et  gratiis  prarogare  ?  Confider  antes  itaque  probi 
tatemftrenuam  et  fapentiam  pracellentem  chariffimi ftlii  noftri  Johannis  regis  Caftella  et  Legionis,  ducis 
Lancaftria,  qui  laboribus  et  expenfis  femper  fe  nobis  obfequiojum  exhibuit,  pro  nobis  pluries  in  necejfi- 
tatibus  intrepide  fe  guerrarum  difcriminibus  exponendo,  et  volentes  eo  pratextu,  ac  confider antes  eundem 
filium  noftrum  aliquali  commodo  et  honore  ad  prajens  (licet  non  ad  plenum  prout  digna  merita  expefcuni) 
remunerare,  ex  cert  a  fcientia  noftra  et  la  to  corde,  de  affenfu  Pralatorum  et  Procerum  in  inftanli  Parlia- 
mento  noftro  apud  Weftmonafterium  convocatorum  exifientium,  concej/imus  pro  nobis  et  haredibus  noftris 
prafato  filio  noftro,  quod  ipfe  ad  totam  vitam  juam  habeat  infra  comitatum  Lancaftria  Cancellariam 
fuam,  ac  brevia  fua  fub  figillo  fuo  pro  officio  Cancellarii  deputando  conftgnanda,  jufiiciarios  fuos  tarn 
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ad  placita  corona,  quam  ad  quacunque  alia  placita  communem  legem  tangentia,  tenenda,  ac  cognitiones 
eorundem,  et  quafcunque  executiones  per  brevia  fua  et  miniftros  fuos  ibidem  faciendas.  Et  qv.acunqus 
alia  liber t at es  et  jura  regalia  ad  comitatum  Palantium  pertinentia  adeo  liber e  et  integre  ficut  comes  Cef- 
tria  infra  eundem  comitatum  Cejlrice  dignofcitur  obtinere,  &c.  Nos  nolentes  diftam  hereditatem  noftram, 
aut  libertates  ejafdem,  occafione  inftantis  affumptionis  regalis  flatus,  et  dignitatis  noftra,  in  aliquo  mu~ 
tart,  transferrin  diminui,  feu  derogari,  fed  eandem  hareditatem  noftram  cum  juribus  et  liber tatibus  fuis 
pradiclis  eifdem  modo  et  forma ,  conditioner  et  ftatu,  quibus  nobis  defcend-.runt  et  revenerunt,  ac  etidm 
cum  omnibus  et  Jingulis  tali  bus  liber  tatibus  et  franchefiis,  ac  aliis  privilegiis,  commoditatibus,  et  prcficuis 
quibufcunque,  quibus  praditlus  dominus  et  pater  nofter,  dum  vix'tt,  earn  ad  terminum  vita  fua  ex  con- 
ceffione  praditli  Richardi  nuper  regis  habuit  et  tenuit,  nobis  et  ditlis  haredibus  noftris  in  ditlis  chartis 
fpecificatis  plenarie  et  integre  confervari,  continuari,  et  haberi  volumus,  ac  tenore  prafentium  ex  certa 
fcientia  noftra,  de  affenfu  prafentis  parliamenti  nojlri  concedimus,  declaramus,  difcernimus,  et  crdinamus 
pro  nobis  et  haredibus  noftris,  quod  tarn  ducatus  nofter  Lancaftria,  quam  univerfa  et  fingula  alia  co- 
mitatus,  honor  es,  caftra,  maneria,  feoda,  advocations,  pofjejftones,  annuitates,  et  dominia  quacunque, 
nobis  ante  adeptionem  dignitatis  nojtra  regia  qualitercunque  et  ubicunque  jure  hared'tario,  in  dominico, 
fervicio,  vel  in  r  ever  ft  one,  feu  alias  qualitercunque  difcenfa,  nobis  et  ditlis  haredibus  noftris  in  chartis 
pradiclis  fpecificatis  in  forma  praditla  remaneant  in  perpetuum.  *  Et  quod  taliler,  et  tali  modo,  el  per  *'V*fA?axft>"' 
tales  officiarios  et  miniftros  in  omnibus  remaneant,  deducantur,  gubernentur,  et  pertroMentur,  Jicut  re- 
manere,  deduci,  gubernari,  et  periratlari  deberent,  ft  ad  culmen  dignitatis  regia  aftumpti  minime  fuiffe- 
mus.  Ac  infuper  quod  talia  et  hujufmodi  libertates,  jura  regalia,  conjuetudines  et  franchefia  in  ducatu, 
comitatu,  honoribus,  caftris,  maneriis,  feodis,  et  cateris  poffejfionibus,  et  in  dominiis  pradiclis,  in  om- 
nibus et  per  omnia  in  perpetuum  habeantur,  exerceantur,  continuentur,  fiant,  et  utenlur,  et  per  tales 
cfficiarios  et  miniftros  gubernentur  et  exequentur,  qua  et  qualia  et  per  quales  officiarios  et  miniftros  tarn 
tempore  dicli  domini  et  patris  nojlri,  quam  temporibus  aliorum  progenitorum  et  antecejforum  noflrorum  in 
ditlis  ducatu,  comitatibus,  honoribus,  caftris,  maneriis,  feodis,  et  aids  poffeffionibus,  et  dominiis  pradiclis, 
uti  &  haberi  ac  regi  et  gubernari  confueverunt  virtute  chartarum  praditlarum.  Volentes  ulterius  et 
concedentes,  ac  pro  nobis  et  haredibus  noftris  pradiclis  ex  certa  fcientia  noftra,  et  affenfu  pradiclis,  ple- 
narie declarant  es,  quod  univerfi  et  Jinguli  tenentes  de  ducatu,  comitatu,  honoribus,  maneriis  feodis,  et 
aliis  pofjeffionibas  et  dominiis  pradiclis,  et  haredes  fui  adeo  liberi  fmt,  et  in  omnibus  tales  adeo  libera  et 
illefa  conditiones,  tarn  ingreffibus  fuis  in  hareditates  fuas  poft  mortem  antecefforum  fuorum,  quam  in  te- 
nuris  fuis,  et  aliis  quibufcunque,  ficut  eJJ'e  poffent  et  deberent  de  confuetudine  vel  de  jure,  ft  ditla  dig- 
nitas  noftra  regia  nobis  nufquam  accidiffet,  ditla  affumptione  noftra  dignitatis  regia,  aut  quod  ducatus, 
comitatus,  honores,  caftra,  maneria,  feoda,  advocations,  poffeffiones,  dominia,  et  libertates  praditla  in 
manu  noftra  jam  exiftunt,  feu  aliqua  interruptione,  cefjatione,  vel  difcontinuatione  libertatum  pradic- 
tarum,  feu  aliquibus  aliis  occafonibus,  caufis,  coloribus,  vel  impediments  quibufcunque  (qua  in  contra- 
r.ium  prafentis  voluntatis,  conceffionis,  et  declarations  noftra  rigorem  feu  ejfetlum  aliquem  habere  no- 
lumus)  in  aliquo  non  obftantibus. 

By  which  Charter  it  is  ordained  that  the  Dutchy  of  Lancafter  and  all  the  PofTeffions  thereof 
fhall  not  be  altered  or  changed  by  Reafon  that  King  Henry  4.  affumed  the  royal  Eftate  upon  him, 
but  that  they  fhall  be  preferved  and  continued  in  the  fame  Form,  Condition,  and  Eftate  in  which 
they  defcended  and  came  to  him,  and  fhall  remain  to  the  fame  Heirs  contained  in  the  Charters 
beforementioned,  and  that  they  fnall  fo,  in  fuch  Manner,  and  by  fuch  Officers  and  Minifters  in  all 
Points  remain,  be  ordered,  governed,  and  demeaned,  as  they  fhould  have  been  if  he  had  never 
been  King.     So  that  by  thefe  Words  the  Dutchy  is  a  Dutchy  with  the  like  Franchifes  and  Liber- 
ties as  it  was  before,  meerly  disjoined  from  the  Crown,   and  from  the  Minifters  and  Officers  of 
the  Crown,  and  from  the  Receipt  of  the  Revenues  of  the  Crown,  and  from  fuch  Order  of  Con- 
veyance as  the  Law  requires  in  the  paffing  of  the  Poffeffions  of  Crown  ;  for  if  the  King  would 
give  any  Lands  Parcel  of  the  Dutchy  to  another  in  Fee,  or  for  Life,  he  ought  to  make  Livery 
of  Seizin,  and  alfo  upon  his  Grants  of  the  Reverfion  there  ought  to  be  Attornment,  in  the  fame 
Manner  as  there  fhould  have  been  before  he  was  King.     And  this  is  by  reafon  of  thefe  Words 
of  the  Charter,  f  quod  t alter  et  tali  modo  remaneant,  deducantur,  gubernantur,  et  pertratlentur,  ftcut        M 
remanere,   deduci,  gubernari,  et  pertratlari  deberent,  ft  ad  culmen  dignitatis  regia  aftumpti  minime  fuif- 
femus,  and  alio  by  reafon  of  the  other  Words  in  the  faid  Charter.     Which  Separation,  Diviifion, 
and  Severance  of  the  Dutchy  from  the  Crown,  and  from  the  Receipt  and  Order  of  the  PofTeffions 
of  the  Crown,  fetmed  to  the  Judges  and  other  the  Counfellors  abovementioned  to  be  a  politic 
Scheme  of  King  Henry  4.  who  well  knew  that  he  had  the  Dutchy  of  Lancafter  upon  a  good  and 
indefeafible  Title,  and  that  his  Title  to  the  Crown  was  not  fo  good,  and  therefore  having  fome 
Diftruft  that  in  Time  to  come  the  Crown  might  be  taken  from  him  or  his  Heirs,   and  being  de- 
firous  neverthelefs  that  the  Dutchy  fhould  continue  to  him  and  his  Heirs,  and  knowing  at  the 
fame  Time  that  if  the  PofTeffions  of  the  Dutchy  fhould  be  mixed  with  the  PofTefTions  of  the  Crown, 
and  not  be  notorioufly  cut  and  diffevered  from  the  PofTeffions  of  the  Crown,  it  might  be  a  Means 
of  caufing  the  Dutchy  the  foonerto  be  taken  away  from  him  or  his  Heirs,  or  at  Jeaft  he  or  his 
Heirs  would  receive  no  good  by  their  being  mixed  with  the  PofTeffions  of  the  Crown,  if  the  Crown 
fhould  be  taken  from  him  or  his  Heirs,  for  thefe  Reafons  he  made  the  faid  Charter  by  the  Autho- 
rity of  Parliament,  whereby  the  faid  Separation  is  made  as  is  fhewn  before.     But  notwithstand- 
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ing  that  the  Poffeffions  of  the  Dutchy  ought  to  be  demeaned  and  ordered  and  pafs  as  they  fnould 
before  Henry  4.  was  King,  by  force  of  the  Words  of  the  faid  Charter,  yet  there  is  no  Claufe  in  the 
Charter  which  makes  the  Perfon  of  the  King  that  has  the  Dutchy  to  be  in  any  other  Degree  than 
it  was  before  ;  but  for  Things  which  concern  his  Perfon  he  fhall  be  in  the  fame  Eftate  as  he  was 
before.     So  that  if  the  Law  before  the  Charter  adjudged  the  Perfon  of  the  King  to  be  of  full  Age, 
having  Regard  to   his  Gifts  as  well  of  the  Land  which  he  inherits  in  his  Body  natural  as  of  that 
which    he  inherits  in  Right  of  his   Crown,  fo  he  fhall  be  adjudged  with   regard   to  the  Lands  of 
the  Dutchy  ever  fince  the  Charter,  for  the  Charter   extends  only  to  the  Eftate,  Condition,  and 
Order  of  the  Lands  of  the  Dutchy,   but  does  not  reach  to  the  Perfon  of  the  King  who  has  the 
Lands,  in  Points  touching  his  Perfon,  nor  does  it  diminifh  or  alter  the  Preheminences  which  the 
Law  gives  or  attributes  to  the  Perfon  of  the  King,  but  the  fame  continue  as  well  with  reo-ard  to 
the  PoffefTions  of  the  Dutchy  of  Lane -after ,  as  the  Lands  which  come  to  him  from  other  Ancef- 
*  Hj-  IO-,J;o4r-  tors-     a  And  in  Proof  hereof  was  cited  the  Cafe  in  Hill.  10.  H.  4.  7.  which  is  as  follows,  viz.  "  King 
j'5c,'s5.'c.  cited  "  Henry  4.  brought  a  Scire  facias  againft  the  Lord  Strange,  reciting  that  a   Judgment   given    &- 
^intedaoH11)"  "  gairUt   Thomas  of  Lancafter  n\%  Anceftor,  by  which  he  was  to  forfeit  his  Land,  was  reverfed 
c'ompt .  j.c.7 '  "  for  certain  Errors  at  the  Suit  ot  Henry  of  Lane  after,  Brother  and  Heir  of  the  faid  Thomas,  in  a 
qj.a.Poftstf..c  Parliament  holden  ia   the  firft  Year  of  the   King  his  Grandfather,  and  the  faid  Henry  was  ad  - 
"  mitted  to  inherit  to  the  faid  Thomas;  and  he  demanded  to  know  if  he  could  fay  any  thino-  why 
"  the  Manor  of  M.  (whereof  the  faid  Thomas  was  feized  at  the  Time  of  the  Judgment  given,  and 
"  whereof  the  Lord  Strange  is  now  feized)  fhould  not  be  delivered  to  the  King,  as  Coufin'and  Heir 
"  of  the  faid  Thomas,  and  the  Record  of  the  Reverfal  was  refident  of  ancient  Time  in  the  Kind's 
"  Bench.     %  Horton,  Judgment  of  the  Writ,  for  the  Writ  faith,  quod  non  omit t as  propter  ali- 
"  quam  libertatem  in  Balliva  tua,  whii^i  Words  are  ufed  in  Writs  where  the  King  demands  as 
"  King  a  Thing  belonging   to  his  Crown :  But  here  he  demands  Execution  by  his  Writ,  as 
"  Duke  of  Lancafter,  and  not  as  King,  fo  that  thefe  Words  (non  omit t as)  fhall  not  be  put  in 
"  the  Writ,  wherefore,  U'c.  %  Tirwith,  Although  he  demands  the  Manor  as  Parcel  of  the  Dutchy 
"  of  Lancafter,  he  is  the  fame  Perfon  that  is  King,  and  he  cannot  fue  otherwife  than  as  King. 
i»  pjft243(fy  «'  ^  Huls,  The  King  has  fuch  a  Prerogative,  that  no  Officer  fhall  b  execute  his  Writ  but  his  own, 
"  and  although  there  is  a  Franchife  in  the  County,  yet  the  Sheriff  is  the  King's  Officer,  and  fhall 
"  make  Execution  for  the  King  within  the  Franchife  and  without,  wherefore   for  the  King  the 
<e  Writ  ought  not  to  be  otherwife.     <[  Gajcoign,  By  Advice  we  award  the  Writ  good."     And  this 
Cafe  was  cited  by  Catline  Chief  Juftice  of  the  King's  Bench  at  the  firft  Affembly  abovementioned 
at  the  faid  Serjeant's- Inn  in  the  faid  Term  of  St.  Michael  in  the  2d  &  3d  Years  of  the  Reign  of  the 
prefent  Queen,  and  he  had  a  Copy  of  the  faid  Writ  of  Scire  facias  written  out  of  the  faid  Re- 
cord remaining  in  the  King's  Bench,  which  he  then  fhewed  to  the  other  Juftices  and  Counfellors, 
and  it   was  according  as  it  is  recited  in  the  Cafe.     Which  Cafe  being  adjudged  in  Manner  and 
Form  aforefaid,  then  and  alfo  now  ftrongly  moved  them  to  be  and  continue  of  Opinion  according 
as  it  is  faid   above,  viz.  that  the  Prerogatives  which  the  Law   attributes  to  the  Perfon  of  the 
King  hold  Place  as  well  in  relation  to  the  Land  of  the  Dutchy,  as  other  Land  which  he  has  or 
holds  in  the  Capacity  of  his  Body  natural  •,  and  by  the  fame  Reafon  the  Prerogative  which  the 
s  Ante  213(c).  Law  attributes  to  the  Perfon  of  the  King  touching  his  Age,  viz.  c  that  he  fhall  always  be  judged 
of  full  Age,  and  never  under  Age,  fhall  continue  with  relation  to  the  Lands  of  the  Dutchy  fince 
,  „     .    „„  „  the  faid  Charter,  as  well  as  with  relation  to  other  Lands  which  he  holds  in  his  Body  natural. 

^    Sec  1 1G  rficct 

of  this  ore,  viz. d  And  to  this  Purpofe  the  Lord  Dyer  now  vouched  a  Record  in  Eafter  Term  3.  H.  6.  Rot.  112. 
hi"  oV th^Kin6  wr)'ch5  ne  fo'0"'  he  and  the  faid  Anthony  Brown  read  in  the  Treafury  the  fame  Day,  and  the  Re- 
before  iffuejoin- cord  is  to  this   Effect,  viz.  one  Henry  Kniveton  brought  a  Writ  of  Trefpafs  againft  Ralf  Shirley 
LandrwhTch'he3"^  ^our  otners  for  breaking  his  Clofe  at  Bradley  in  the  County  of  Derby,  and  fpoiling  and  con- 
hoids  in  right  of  fuming  his  Grafs  and  the  Germins  of  his  Wood  with  their  Cattle,  &c.  and  declared  of  a  Trefpafs 
zlS«5",hMo°ofr  on  Sunday  next  after  the  Feaft  of  St.  John  Baptift,  in  the  tenth  Year  of  the  Reign  of  King  Henry  5. 
150.  t.  kaym.  and  alledged  Continuance  until  the  fecond  Year  of  the  Reign  of  King  Henry  6.     Ralf  Shirley 
aFindi^tV^9'  pleaded  that  the  Place  where,  &V.  was  a  great  Waft  called  Bradky-Hey,  and  that  one  Joan,  who 
was  Wife  otS'wJohn  Baffet,  Knight,  was  late  feized  of  the  Manor  of  Braihford  in  her  Demefn  as 
of  Fee,  and  that  fhe  and  all  her-  Anceftors  Lords  of  the  fame  Manor,  and  all  thofe  whofe  Eftate 
fhe  had  in  the  faid  Manor,  had  Common  of  Pafture  in  the  faid  Waft  for  all  Cattle  at  all  Times 
of  the  Year,  as  appendant  to  the  faid  Manor  from  Time  beyond  the  Memory  of  Man,  and  for 
fo  long  Time  ufed  to  crop  and  lay  Waft  with  the  faid  Cattle  the  Germins  of  the  Underwood  grow- 
ing in  the  faid  Waft.     And  he  fhewed  that  the  faid  Joan  died,  and  that  the  Manor  defcended  to 
one  Ralf  being  within  Age,  and  becaufe  the  Manor  was  held  of  the  faid  King  as  of  his  Dutchy 
of  Lancafter  by  Knight's-Service,  the  fame  King  feized  the  faid  Manor  during  the  Nonage  of 
the  faid  Heir,  and  committed  it  by  his  Letters-patent  to  a  Hufband  and  Wife  during  the  Non- 
age  of  the  Heir,  rendering  40  Marks  Rent  yearly,  the   Eftate  of  which  Hufband  and   Wife 
in  one   MefTuage  and  one  Yard-Land  of  the  faid  Manor  the  faid  Ralf  Shirley  (the  Defendant) 
at  the  Time  of  the  Trefpafs    had,    and  now   hath,  and   he  prayed  in  Aid  of  the  King,  and 
had  it   by  Award  before  Iffue  joined   or    Plea  over.      And   afterwards  the  Plaintiff  obtained 
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a  Procedendo  with  the  following  Words  in  it,  viz.  dum  tamen  ad  judicium  inde  reddendum  nobis 
inconfultis  nullatenus  procedatis ;  and  there  was  the  like  Plea,  Aid -Prayer,  and  Procedendo  by 
each  of  the  other  four  Defendants.  Which  Cafe  (it  was  faid)  (hews  us  what  were  the  Opinions  of 
the  Judges  in  the  time  of  King  Henry  6.  touching  the  Eftate  of  the  King's  Perfon  in  relation  to  the 
Lands  of  the  Dutchy,  for  of  they  had  looked  upon  him,  with  regard  tothofe  Lands,  as  Duke,  and 
io  as  a  common  Perfon,  and  no  higher,  then  fhould  not  the  Defendant  have  had  Aid  of  him  be- 
fore lffue  joined,  any  more  than  he  fhould  have  of  another  common  Perfon,  nor  fhould  the  Plain- 
tiff  have  had  a  Procedendo  with  the  faid  Claufe,  viz.  dum  tamen  ad  judicium  inde  reddendum  nobis  in- 
confultis nullatenus  -procedatis.  Wherefore  notwithstanding  the  Order  limited  by  the  Charter  for  the 
Lands  of  the  Dutchy,  viz.  quod  taliter  et  tali  modo  remaneant,  deducantur,  gubementur,  et  pertrac- 
tentur,  ficut  remanere,  deduci,  gubernari,  et  pertraclari  deberent,  fi  ad  culmen  dignitatis  regime  ajfumpti 
minime  fuiffemus,  and  notwithstanding  that  thefe  Words  have  been  fo  taken  as  to  make  the  Dutchy 
Lands  of  the  King  pafs  by  other  Order  and  Circumftance  than  other  Lands  which  he  inherits  in 
his  Body  natural,  yet  thefe  Cafes  argue  and  prove  that  the  Perfon  of  the  King,  with  regard  to  the 
Dutchy  Lands,  fhall  be  ufed,  demeaned,  have  his  Prerogatives,  and  be  in  like  Eftate,  as  he 
fhould  have  had  or  been  if  the  Charter  aforefaid  had  not  been  made,  altho  the  Eftate  and  Nature 
of  the  Land  is  in  another  Degree.  And  the  Prerogative  which  the  Common  Law  gives  to  the 
Perfon  of  the  King  to  be  always  of  full  Age,  and  never  within  Age,  is  as  firmly  annexed  to  him 
with  Regard  to  the  Dutchy  Lands,  as  the  Prerogative  of  Non  omittas,  or  of  not  proceeding  to 
Iffue  without  Aid  of  him  in  the  Cafe  before  recited,  and  Nonage  is  a  Thing  which  touches  the 
Perfon  more  than  the  Land,  but  the  Land  of  the  Dutchy,  and  the  Things  .which  concern  it  more 
than  the  Perfon,  fhall  be  demeaned  and  ufed  as  if  a  common  Perfon  had  held  them.  And  fo  is 
the  Diverfity  between  the  Eftate  and  Degree  of  the  Land  of  the  Dutchy,  and  the  Eftate  and  De- 
cree of  the  Perfon  who  inherits  the  Land  of  the  Dutchy.  And  altho'  the  Charter  and  the  Act' 
make  the  King  to  have  the  Dutchy  and  all  the  Liberties,  Privileges,  and  Jurifdiftions  thereof,  as 
they  were  before  in  the  Hands  of  the  Duke,  yet  they  don't  make  the  King  to  be  Duke  of  Lanca- 
jler, for  there  is  not  a  Word  -in  them  to  any  fuch  Purpofe,  nor  can  it  be  reafonably  fuppoied  to 
be  the  Intent  of  the  Charter  or  of  the  Makers  of  the  Aft  to  make  him  fo,  for  the  King  cannot  be 
Duke  in  his  own  Realm,  tho'  he  may  out  of  it,  as  it  is  faid  before,  *  for  his  Name  and  Dignity  of  *  Litt.  R.  tat, 
Kino-  merges  and  drowns  the  inferior  Name  and  Dignity  of  Duke  within  his  own  Realm.  And  after  Crom.Dt-  J-c- 
the  Charter  if  a  Leafe  had  been  made  of  parcel  of  the  Dutchy  by  the  Name  of  Henry  Duke  of  2^' (d). 
Lancajler,  without  other  Name,  it  had  been  void,  for  it  fhould  have  been  in  the  Name  of  Henry 
4.  Kino-  of  England.  And  for  this  Reafon  it  is  that  in  Leafes  which  the  Kings  have  made  of  the 
Foffeftions  of  the  Dutchy  they  have  ufed  to  call  themfelves  Kings,  and  not  Dukes.  And  in  Of- 
fices it  is  ufual  to  find  that  the  Tenant  held  of  the  King  as  of  the  Dutchy  of  Lancajler,  and  it  is 
not  well  found  that  he  held  of  the  King  as  Duke  of  Lancajler,  for  he  is  not  Duke,  but  King.  So 
that  the  Condition  of  his  Perfon  and  his  Prerogatives  are  not  to  be  comprehended  or  meafured  by 
the  Eftate  or  Name  of  Duke,  but  according  to  the  Eftate  and  Name  of  King.  And  Infancy  which 
is  a  oreat  Difability  is  repugnant  to  the  Eftate  of  a  King,  and  altho'  the  natural  Body  of  the  King 
is  fubieft  to  Infancy,  f  yet  when  the  Body  politic  is  conjoined  with  it,  and  one  Body  is  made 
o!  them  both,  the  whole  Body  fhall  have  all  the  Properties,  Qualities,  and  Degrees  of  the  Body 
politic  which  is  the  greater  and  more  worthy,  and  in  which  there  is  not  nor  can  be  any  Infancy. 
So  that  neither  the  Common  Law,  nor  the  Charter  (altho'  it  be  by  Authority  of  Parliament)  gives 
Authority  to  the  King  or  his  Heirs  to  avoid  by  Reafon  of  Nonage  fuch  Leafes  as  he  makes  dur- 
ing his  Nonage.  Wherefore  it  feemed  to  them  that  the  whole  Intent  of  King  Henry  4.  and  of 
the  Charter  and  Act  was  only  to  fever  the  Lands,  PoffefTions,  Privileges,  Jurifdiftions,  and  He- 
reditaments of  the  Dutchy  from  the  Hereditaments  of  the  Crown,  viz.  in  Survey,  Order,  Go- 
vernment, and  Procefs,  but  not  in  Perfon,  fo  long  as  by  the  Grace  of  God  the  Crown  and  the- 
Dutchy  fhould  continue  and  abide  together  in  the  Blood  of  the  Duke  of  Lancajler,  and  of  the 
faid  Blanch  Mother  of  the  faid  Henry  a.  and  that  if  the  Crown  ihould  afterwards  by  any  Means  be 
taken  out  of  the  Blood  of  the  Duke  of  Lancajler,  that  yet  the  faid  Dutchy  fhould  continue  in  the 
Blood  of  the  faid  Duke.  So  that  the  Intenc  of  the  Charter  may  be  fatisfied  without  derogating 
from  the  Perfon  of  the  King,  or  destroying  the  Dignity  or  Preheminence  which  the  Law  attri- 
butes to  it. 

Further  they  confidered  the  following  Part  of  the  Statute  entitled,  A  Statute  touching  the  Seal Sta(ute  of 
of  the  Dutchy  of  Lancajler,  made  in  the  Parliament  holden  the  Jlxteenth  Day  of  March  in  the  third  5.  concerning 
Year  of  the  Reign  of  King  Henry  5.  viz.   the  Commons  of  England  affembled  in  that  Parliament theDutchySeai' 
delivered  a  Petition  in  the  fame  Parliament  in  the  Form  following,  "  May  it  pleafe  our  Sovereign 
**  Lord  the  King  by  the  Affent  of  the  Lords  fpiritual  and  temporal  and  of  the  Commons  in  this 
"  prefent  Parliament  affembled,  by  Authority  of  the  fame  Parliament,  to  accept,  approve,  ratify 
"  and  grant  your  Letters  Patent,  by  you   made  and  granted  in  your  Parliament  holden  at  Wejl- 
"  minfter  in  the  fecond  Year  of  your  Reign,  touching  the  Liberties,  Cuftoms,  and  Franchiles  to 
"  be  ufed  and   to  continue  within  your  Inheritances  of  your  Dutchy  of  Lancajler,  and  of  the 
"  Counties  of  Hereford,  Effex,  and  Northampton,  and  other  Things  comprifed  in  the  faid  Letters, 
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4i  according  to  the  Effect,  Tenor,  and  Purport  of  the  fame  Letters,  in  due  Form  adding  and  in- 
"  ferting,  by  your  Letters,  amongft  other  Affairs  granted  by  you  and  your  Heirs,  with  the  Af- 
tl  fent  of  the  laid  Lords  and.  Commons  of  this  fame  Parliament,  and  by  Authority  of  this  Par- 
"  liament,  for  your  great  Profit  touching  your  Inheritances  aforefaid,  and  for  the  better  Govern- 
"■rnent  thereof,  and  in    Prefervation  and  Suftentation  of  the  aforefaid  Liberties,  Cuftoms,  and 
'  Franchifes,  the  Claufes  and  Words  here  following,  &c."     Moreover  we  are  'willing  by  the  Affent 
of  the  Lords  Spiritual  and  'Temporal,  and  of  the  Commons  of  this  Realm  <?/England  in  our  pre  fent  Par- 
liament affembled,  and  by  Authority  of  the  fame  Parliament  do  grant  and  declare  for  us  and  our  Heirs., 
that  no  Gifts,  Grants,  Pardons,  Remiffions,  or  Releafes  which  concern  or  in  any  Cafe  arife,  or  by  am 
Sort  of  Colour  may  concern   or  for  the  future  happen  or  arife  touching  our  faid  Inheritances,  or  any 
parcel  thereof,    or  the  Honours,  Caflles,  Manors,  Lands,  Tenements,  Rents,  Fees,  Advowfons,  Li- 
berties, and  Franchifes  to  our  fame  Inheritances  or  any  parcel  thereof  in  anywife  belonging,  or  touching 
the  Wards,  Wardfhips,  Marriages,  Reliefs,    Iffue's,    Fines,  Amercements,  Profits,  and  Commodities, 
cr  the  Officers  and  Minifters  of  us  our  Heirs  and  Affigns,  of  the  Inheritances  aforefaid,  whether  the  faid 
Honours,  Caflles,   Manors,  Lands,  Tenements,  Rents,  Fees,  Advowfons,  Liberties  and  Franchifes  be 
in  the  Hands  of  us,  or  our  faid  Heirs  or  Affigns,  or  in  the  Hands  of  others  whomfoever  by  Grant  or 
Feoffment  of  us,  or  of  our  fame  Heirs  or  Affigns  thereof  made  or  to  be  made  for  Term  of  Life,  or  Years, 
or  in  Fee,  or  any  otherwise  whatfoever,  to  the  Ufe  of  us  or  our  Heirs  or  Affigns,  fh  all  for  the  future  be 
made  under  any  other  Seal  of  us  our  Heirs  er  Affigns  aforefaid  great  or  fmall,  ordained  or  to  be  ordain- 
ed, but  only  under  our  Seal  for  the  Dutchy  aforefaid,  as  is  aforefaid,  and  if  any  fball  happen  in  any 
wife  to  come  under  any  other  Seal  for  the  future,  they  fid  all  not  be  valid  or  effetlual  by  any  Means,  but 
jhall  be  judged  and  deemed  vain,  nul,  and  void  for  ever.     Which  Petition  being  read  openly  in  the 
faid  Parliament,  and  well  underftood,  was  anfwered  in  the  Manner  following,  "  The  King,  by 
"  the  Affent  of  the  Lords  Spiritual  and  Temporal  being  in  this  Parliament,  and  at  the  Requeft 
"  of  the  Commons  aforefaid,  wills  that  the  fame  be  done  in  all  Points."     Which  Act  making 
all  Charters  of  any  of  the  Poffeffions'of  the  Dutchy  fealed  with  any  other  than  the  Dutchy  Seal  to  be 
void,  declares  the  Intent  of  the  faid  King  Henry  5.  to  be,  that  the  faid  Dutchy  and  all  the  Pof- 
feffions  thereof  mould  be  diftincl.    feparate,  and  fo  openly  known  and  ufed,  from  the  Poffeffions 
of  the  Crown.   Which  feemed  to  be  done  by  the  faid  King  Henry  5.  being  lineal  Heir  to  the  Dutchy 
of  Lancafter,  with  the  fame  politic  Defign  before  mentioned.     But  yet  there  is  nothing  in  it  that 
touches  the  Perfon  of  the  King,  fo  that  the  Prerogatives  concerning  his  Nonage  and  other  Points 
of  his  Perfon  remain  as  they  were  before  the  making  of  that  Statute  ;  and  the  faid  Cafe  in  3.H.  6. 
being  adjudged  as  it  is  before  recited,  and  being  after  this  Statute,  declares  that  the  Prerogatives 
of  his  Perfon  continue  in  him  with  regard  to  the  Dutchy  Lands  after  this  Statute. 
statute  of  1  Ed.      Further  they  confidered  the  following  Part  of  the  Statute  made  the  fourth  Day  of  November  m 
4.  of  conization  the  jjrj}  Year  of  the  Reign  of  King  Edward  4.  entitled  An  Acl  of  incorporating  and  alfo  of  confifcat- 
Dutch" o°f  Lai-  ing,  amongft  other  Things,  the  Dutchy  of  Lancafter  to  the  Crown  of  England  for  ever,  that  is  to  fay, 
cafter  to  the       jj;  js  declared  and  adjudged  by  the  Affent  and  Advice  of  the  Lords  Spiritual  and  Temporal,  and  of  the 
b!  n.  c.  §373.  Commons  being  in  this  prefent  Parliament,  and  by  the  Authority  of  the  fame,  that  the  fame  Henry  late 
Lutw.  1236.      called  King  Henry  thefixth,for  the  Confiderations  of  the  great,  heinous,  and  deteftable  Matters  and  Offen- 
ces before  fpecified  by  him  committed  againft  his  Faith  and  Ligeance  to  our  faid  Liege  Lord  King  Edward 
the  fourth,  his  true,  righteous,  and  natural  Liege  Lord,  offended  and  hurt  unjuftly  and  unlawfully  the 
Royal  Majefty  of  our  faid  Sovereign  Lord,  ft  and  by  the  faid  Advice  and  Affent  convicled  and  attainted  of 
High  Treafon.     And  that  it  be  ordained  and  eslabliftoed  by  the  fame  Advice,  Affent,  and  Authority, 
that  he  the  fame  Henry  forfeit  unto  the  fame  our  Liege  Lord  Edward  the  fourth,  and  to  his  Heirs , 
and  to  the  faid  Crown  of  England,    all  Caflles,  Manors,  Lord/hips,  Towns,  Townfloips,  Honours, 
Lands,  Tenements,  Rents,  Services,  Fee-Farms,  Knight" s-Fees,  Advowfons,  Hereditaments,  and  Pof- 
feffions with  their  Appurtenances,  which  he  or  any  other  to  his  Ufe  had  the  third  Day  of  March  laft 
paft,  being  of  the  Dutchy  of  Lancafter,  or  that  were  any  parcel  or  Member  of  the  fame  Dutchy,  or 
thereunto  annexed  or  united  in  the  firft  Year  of  the  Reign  of  I^pnry  late  called  King  Henry  the  fifth, 
or  at  any  Time  fince.     And  that  it  be  ordained  and  eftablifhed  by  the  fame  Advice,  Affent,  and  Au- 
thority, that  the  fame  Manors, '  Caflles,  Lordftoips,  Honours,  Towns,  Townfhips,  Lands,  Tenements, 
Rents,  Services,  Fee-Farms,  Knight' s-Fees,  Advowfons,  Hereditaments,  and  Poffeffions  with  their  Ap- 
i      purtenances  in  England,  Wales  and  Calais,  and  the  Marches  thereof,  make,  and  from  the  faid  third 
Day  of  March  be  to  the  faid  Dutchy  of  Lancafter  corporate,  and  be  called  the  Dutchy  of  Lancafter. 
And  that  our  faid  Sovereign  Lord  King  Edward  the  fourth  have,  feize,  Pake,  hold,  enjoy,  and  inherit 
all  the  faid  Manors  and  Caflles,  and  other  the  Premifjes  with  their  Appurtenances,  by  the  fame  Name 
of  Dutchy  from  all  other  his  Inheritances  feparate,  from  the  faid  fourth  Day  of  March,  to  him  and  to 
his  Heirs  Kings  of  England  perpetually,  and  that  the  County  of  Lancafter  be  a  County  Palatine  :  And 
that  our  Liege  'and  Sovereign  Lord  King  Edward  the  fourth  and  his  Heirs  have,  as  parcel  of  the  faid 
Dutchy,  the  fame  County  of  Lancafter  and  County  Palatine,  and  a  Seal,  Chancellor,  Judges,  and  Of- 
ficers for  the  fame  ;  and  a'l  Manner  of  Liberties,  Cuftoms,  Laws  Royal,  and  Franchifes  in  the  fame 
County  Palatine  lawfully  and  rightfully  ufed,  and  over  that,  another  Seal  called  the  Seal  of  the  Dutchy 
of  Lancafter,  and  a  Chancellor  for  the  keeping  thereof,  Officers  and  Counfiellors  for  the  guiding  andGo- 
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verriance  of  the  fame  Dutchy,  and  of  the  particular  Officers,  Minifters,  Tenants  and  Inhabitants  there- 
of, in  as  great,  ample,  and  large  Form  as  Henry,  calling  himfelf  Henry  the  fifth,  at  any  Time  there- 
in had,  ufed,  and  enjoyed  lawfully.  And  by  the  fame  Authority  the  faid  Officers  and  Minifters,  and  al- 
fo  the  faid  Tenants  and  Inhabitants  of  and  in  the  fame  Dutchy  have,  life,  exercife  and  enjoy  fuch  and 
dl  Liberties,  Privileges  and  Cuficms,  as  the  Officers,  Minifters,  Tenants  and  Inhabitants  of  the  fame 
Dutchy  had,  ufed,  exercifed  or  enjoyed  lawfully  in  the  Time  of  the  fame  Henry,  calling  him  [elf  King 
Henry  the  fifth  ;  and  that  alfo  in  the  fame  Dutchy  be  ufed,  had,  and  occupied 'all  fuch  Freedoms,  Li- 
berties, Franchifes,  Privileges,  Cufloms  and  Jurifdiclions,  as  were  ufed  therein  lawfiuly  before  the  faid 
fourth  Day  of  March.  And  the  Officers,  Minifters,  Tenants,  and  Inhabitants  of  or  in  the  faid  Dutchy 
be  entreated  and  demeaned  according  to  the  fame  Freedoms,  Liberties,  Franchifes,  Cuftoms,  Privileges 
and  Jurifdiclions,  and  not  dftrained,  arcted,  nor  compelled  to  the  contrary  in  anywife. 

From  which  A6ts  rhe  faid  Juftices  and  Counfellors  inferred,  that. if  before  the  making  of  this  Act 
the  Nonage  of  the  King  had  been  any  Caufe  to  avoid  Gifts  or  Leafes  made  by  him  within  Age  of  the 
Lands  of  the  Dutchy,  that  yet  by  this  Statute  it  is  made  clear  that  his  Nonage  is  no  Caufe  after 
the  A&.  to  avoid  them,  for  by  this  Act  the  Dutchy  is  annexed  to  the  Crown.  And  it  is  to  be 
obferved  that  King  Edward  took  himfelf  to  be  lawful  Inheritor  of  the  Crown  of  England,  and 
that  the  Houfe  of  Lancafter  had  unlawfully  ufurped  upon  him  and  his  Anceftors.  And  as  the 
Houfe  of  Lancafter,  doubting  their  Title  to  the  Crown,  intended  to  preferve  their  Inheritance  of 
the  Dutchy  of  Lancafter,  in  which  they  had  no  Manner  of  Doubt  whilft  it  was  disjoined  from  the 
Crown,  fo  on  the  contrary  King  Edward  4.  knowing  his  Title  to  the  Crown  to  be  undoubted,  in- 
tended to  extirpate  the  Houfe  of  Lancafter,  and  to  unite  to  the  Crown  their  Inheritance,  in  which 
he  had  no  Title  but  in  right  of  the  Crown,  viz.  for  Treafon  committed  againft  it,  and  to  veft 
the  Dutchy  and  all  the  Poffeffions  thereof  in  the  Body  politic  of  the  King.  And  to  this  Pur- 
pofe  are  the  Words  of  the  faid  laft  Act,  viz.  that  King  Edward  ^.ftoall  have,  feize,  take,  hold,  en- 
joy, a-d  inherit  all  the  faid  Manors,  &c.  from  the  fourth  Day  of  March,  to  him  and  to  his  Heirs 
Kings  of  England  perpetually.  So  that  the  faid  Inheritance  of  the  Dutchy  is  placed  and  fettled  on- 
ly in  the  Body  politic  of  the  King,  in  which  Perfon  there  is  no  Nonage  or  other  Imbecillky  to 
which  the  Body  natural  is  fubject.  And  by  thefe  Words  as  well  as  by  the  other  Words  in  the 
Act,  by  which  it  is  ordained  that  the  faid  King  Henry  6 .  fihall  forfeit  to  King  Edward  4.  and  to  his 
Heirs,  and  to  the  Crozvn  of  England,  the  Hereditaments  of  the  Dutchy,  the  County  Palatine  of  Lan- 
caster, and  the  Court  of  the  Dutchy,  and  the  Liberties  and  Franchifes  thereof  fhould  have  been 
utterly  diffolved  and  extinguished  in  the  Crown,  if  there  had  been  no  other  Provifion  made  in 
the  A<t  •,  a  for  the  Crown  which  receives  any  Hereditaments  by  Efcheat  (as  it  did  thefe  here)  mer-  a  Dy.  4).  Pi.32. 
ges  all  Jurifdiclions,  Franchifes,  and  Liberties  had  and  ufed  in  them,  which  were  before  derived  Kd^;,I17'  b 
from  the  Crown,  for  the  greater  extinguifhes  the  leffer.  So  that  the  Act  having  Relation  to  %.  b.  cio'.l.°' 
the  fourth  Day  of  March  laft  pad,  (on  which  Day  King  Edward  4.  begun  his  Reign)  would  have  59*-  1  Finch, 
extinguished  the  faid  County  Palatine,  and  the  faid  Court,  and  the  LibSrties  thereof  from  the  faid  164. 
fourth  Day  of  March  thenceforwards  for  ever,  if  it  had  flopped  there  without  making  any  other 
Provifion  ;  but  to  raife  it  up  again  it  was  neceffary  to  have  a  new  Erection  or  a  Saving  by  Words 
proper  for  it.  And  therefore  King  Edward  4.  being  defirous  that  the  Dutchy  and  all  that  be- 
longed to  it  fhould  be  as  it  was  before,  as  to  the  Order  and  Direction  of  it,  he  made  a  new  Efta- 
blifhment  thereupon  by  the  Act,  whereby  it  is  ordained  and  eftablifhed,  that  the  fame  Manors, 
Castles,  &c.  fhould  make,  and  from  the  third  Day  of  March  be  the  faid  Dutchy  of  Lancafter  incor- 
porate, and  be  called  the  Dutchy  of  Lancafter,  and  that  the  County  of  Lancafter  fhould  be  a  County 
Palatine,  and  that  the  King  fhould  have,  as  parcel  of  the  Dutchy,  the  fame  County  Palatine,  and  a  Seal, 
Chancellor,  Judges,  and  Officers  there,  and  the  Liberties  and  other  Things  as  in  the  faid  Act  is 
before  recited.  So  that  this  laft  Act  has  eftablifhed  or  confirmed  the  County  Palatine  from  the 
third  Day  of  March  laft  before  the  Aft,  and  that  the  fame  King  Edward  fhould  have  the  Here- 
ditaments thereof,  by  the  Name  of  the  Dutchy,  from  the  fourth  Day  of  March  to  him  and  to  his 
Heirs  Kings  of  England  for  ever.  Yetit  fhews  how  he  fhall  have  them,  viz.  jrom  all  other  his 
Inheritances  feparate ;  and  how  feparate^  not  from  the  Perfon  of  the  King,  as  King,  but  from 
the  Order  of  the  other  Poffeffions  of  the  King,  as  to  pafs  by  another  Seal  than  a  Leafe  of  the  Pof- 
feffions of  the  Crown  is  ufed  to  do,  and  by  other  Means  than  Poffeffions  of  the  Crown  fhall  pafs 
by,  viz.  by  Livery  of  Seizin  and  by  Attornment,  and  by  other  Officers  than  the  Officers  of  the 
Poffeffions  of  the  Crown,  and  by  fuch  other  Rules  and  Methods  ufed  before.  And  to  prove  that 
the  Dutchy  is  fparated  from  the  other  Poffeffions  of  the  Crown  in  the  Method  of  Conveyance, 
fince  this  Act,  as  it  was  before  the  Act,  the  Cafe  in  M.  21.  Ed.  4.  was  alledged  at  Spooners,  which  J?M-«  ej.  4. 
is,  that  in  the  Exchequer  Chamber  it  was  held  by  all  the  Juftices,  b  that  if  the  King  makes  a  Feoffment  $1°.' 
Feoffment  of  the  Lands  which  he  has  in  right  of  his  Dutchy  of  Lancaster  in   Fee,  or  for  Term  f^g^vc  -/Z. 

o  *  .  '  Moor  I C7 

of  Life,  it  is  nectifary  to  have  Livery  of  Seizin  as  well  as  if  the  Feoffment  be  made  by  a  com-  ii<cb.  04V 
mon  Perfon,  unlefs  it  be  of  Lands  within  the  County  Palatine,  which  fhall  pafs  by  the  Letters-  *Inft-  2-6- 
Patent  of  the  Dutchy  without  Livery  -,  and  the  faid  Queftion  was  there  demanded  by  the  Attor-  Crom,,t.  |.  c. 
ney  of  the  Dutchy.     So  that  the  Word  (feparate)  may  and  ought  to  be  taken  feparate  in  refpect  [3^a"  gSee 
of  Order,  but  not  feparate  from  the  Perfon  of  the  King,  as  King.     Wherefore  the  faid  Statute  c^p.ftc-vM^- 
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of  King  Edward  4.  ordains  three  Things,  firft,  it  eftablifh.es  the  County  Palatine  of  Lancaster  ; 
fecondly,  it  veils  it  in  the  Body  politic  of  the  King  of  this  Realm  and  his  Heirs  ;  thirdly,  it  di- 
vides it  from  the  Order  of  the  other  Poffeffions  of  the  Crown.     And  in  this  Form  the  faid  Dutchy 
continued  until  the  Time  of  King  Henry  y. 
Statute  of  i.h.j.      And  further  they  confidered  the  following  Part  of  the  Statute  made  in  the  Jir/i  Year  of  Kino- 
vide  b  \-  c      Henry  J.  entitled,  A  Repeal  of  a  Feoffment  made  by  King  Edward  4.  of  certain  Lands  and  Tenements  of 
§  373. '  the  Dutchy  of  Lancafter  by  Authority  of  Parliament,  for  the  Performance  of  his  loft  Will  in  the  1  ith 

Tear  of  his  Reign,  which  was  as  follows,  Where  in  the  Parliament  begun  and  holden  at  Weftminfter 
thefixth  Day  of  October  in  the  12th  Tear  of  the  Reign  of  Edward  late  King  of  England  the  fourth, 
and  by  divers  Prorogations  unto  the  23d  Day  of  February  the  iA.th  Tear  of  his  Reign  continued,  and 
then  there  holden,  for  certain  Confiderations  by  the  Advice  of  the  Lords  Spiritual  and  Temporal,  and 
the  Commons  in  that  prefent  Parliament  affembled,  and  by  the  Authority  of  the  fame  would,  ordained, 
and  enacted,  that  Thomas  Cardinal  Archbifiop  of  Canterbury,  and  divers  others  there  named,  from 
the  faid  23d  Day  fhould,   have,  hold,  enjoy,  and  poffefs  the  Honour,  Cajlle,  Lord/hip,   and  .Manor  of 
Tutbury  with  the  Members  and  Appurtenances,  and  all  Manors,  Lord/hips,  &c.  Be  it  enatled,  or- 
dained and  eftablifhed  by  the  Advice  and  Affent  of  the  Lords  Spiritual  and  Temporal,  and  Commons  in 
this  prefent  Parliament  affembled,  and  by  the  Authority  of  the  fame,  that  the  faid  Aft  and  every  Thing 
therein  contained  be  from  the  2  \ft  Bay  of  Auguft  loft  paft  void,  repealed,  annulled,  and  of  none  Effecl. 
And  over  that,  by  the  fame  Authority,  the  King  our  Sovereign  Lord  Jh all  have,  hold,  enjoy  and  pof- 
fefs, from  the  faid  2  \ft  Day  of  Auguft  to  him  and  to  his  Heirs  for  ever,  all  the  Honours,  CafilesT  Lord- 
Jhips,  Manors,    Lands,  Tenements,  Rents,    Reverfions,    Services,    Poffeffions,    and  other  Heredita- 
ments with  their  Appurtenances  in  the  faid  Acl  contained,  and  the  County  Palatine  of  Lancafter,  and 
all  Honours,  Cafiles,  LordJJjips,  Manors,  Lands,  Tenements,  Rents,  Reverfions,  Services,  Poffeffions, 
and  other  Hereditaments  with  their  Appurtenances,  that  were parccel  of  the  faid  Dutchy  of  Lancafter, 
in  the  Hands  or  Poffeffion  of  the  faid  Edward  late  King  of  England  the  fourth  Day  of  March  the  firft 
Tear  of  his  Reign,  or  any  Time  after,  or  in  the  Hands  or  Poffeffion  of  Richard  the  third,  late  in  deeal 
and  not  in  right  King  of  England,  any  Time  during  his  Reign,  with  all  Liberties,  Freedoms,  Fran- 
chifes,  and  other  Things  as  well  to  the  faid  County  Palatine,  as  to  any  other  the  Premiffes  appertaining 
or  belonging ;  and  to  be  governed  by  like  Officers,  and  ufe  like  Seals,  as  for  Time  paft  have  been  ufed 
and  accuflomed,  in  as  ample  and  large   Manner,  and  in  like  Manner,    Form   and  Condition  feparale 
from  the  Crown  of  England,  and  the  Poffeffions  of  the  fame,  as  Henry  4.  Henry  5.  Henry  6.  the 
King's  noble  Progenitors,  late  Kings  of  this  Realm,  or  the  faid  Edward  late  King  had  and  held,  or 
any  of  the  faid  Kings  had  and  held,  any  AbJ  or  Statute  before  this  made  in  any  wife  notwithfianding,  &c. 
And  it  was  argued  at  Spooners  by  fome,  that  by  this  Act  the  Dutchy  is  devefted  out  of  the  Body 
politic  of  the  King,  in  which  Capacity  it  was  vefted  by  the  Act  oi' Edward  4.  and  that  it 'is 
become  vefted  in  the  natural  Body  of  King  Henry  7.   For  the  Words  are,  that  the  King  our  Sove- 
reign Lord  fijatt  have,  hold,  enjoy,  and  poffefs  from  the  faid  %\St  Day  of  Auguft  to  him  and  to  his  Heirs 
for  ever,  all  the  Honours,  Cafiles,  &c.  in  the  County  Palatine  of  Lancafter,  csV.  and  alfo  they  re- 
ferred to  this  Claufe  the  Words  after,  viz.  in  as  ample  and  large  Manner,  and  in  like  Manner,  Form, 
and  Condition  fepar  ate  from  the  Crown  of  England,  and  from  the  Poffeffions  of  the  fame,  as  H.  4.  H.  5. 
H.  6.  or  King  Edward    had  and  held,   or  any  of  them  had  and  held,  for  the  faid  Words,  in  as  ample 
and  large  Manner,  and  in  like  Manner,  Form,  &c.  cannot  be  referred  to  the  Claufe  before,  viz.  to 
be  governed,  &c.  for  that  Claufe  ends  at  the  Word  accuflomed,  viz.  to  be  governed  by  like  Officers, 
and  ufe  like  Seals,  as  in  Time  paft  have  been  ufed  and  accuflomed;  fo  that  this  Claufe  ends  here.    And 
alfo  they  took  it  that  the  Word  fepar  ate  would  not  fuffer  this  Claufe  to  be  referred  to  the  Claufe, 
to  be  governed;  for  then  it  fhall  be  put  adverbially,  that  is,  feparately.     And  if  the  Words,  in 
as  ample  and  large  Manner,  and  in  like  Manner,  Form  and  Condition,  be  referred  to  the  Words,  the 
King  fhall  have,  hold,  enjoy  and  poffefs,   &c.  as  they  faid  they  ought  to  be,   then  King  H.  7.  fhall 
receive  the  Poffeffions   in  his  Body  natural,  and  not  in   his  Body  politic-,  as  King.     But  if  the 
Words   had  been   to   him    and   to   his  Heirs  Kings   of  England,  as  the  Words    of  the  Act  of 
King  Edward  4.  were,  then  H.  7.  fhould  have  taken  then™  his  Body  politic,  as  King  Edward  4. 
took  them.     And  the  Words  in  like  Manner,  Form,  and  Condition  fepar  ate  from  the  Crown,  as  any 
of  the  Kings  H.  4.  H.  5.  H.  6.  or  Edw.  4.  held,  being  referred  thereto,  do  enforce  the  Conftruc- 
ticn  that  he  received  them  in  his  Body  natural,  for  if  King  H.  7.  fhall  have  them  in  like  Man- 
ner, Form,  and  Condition  as  any  of  the  faid  Kings  held  them,  then  fhall  he  have  them  in  his 
Body  natural,  for  each  of  the  three  firft  Kings  fo  held  them,  tho'  King  Edward  4.  held  them  in 
his  Body  politic,  but  inafmuch  as  the  County  Palatine  is  given  to  H.  7.  in  as  large  and  ample 
Manner,  and  in  like  Manner,  Form  and  Condition  feparate  from  the  Crown,  as  any  of  the  four 
Kings  held  it,  and    three    of  them  held  it  more  largely  feparated  from  the  Crown '  than  the 
fourth  did,  (for  they  three  held  it  in  their  Body  natural  feparate  from  the  Crown,  and  the  fourth 
in  his  Body  politic  in  right  of  the  Crown,  and  feparated  in  the  Order  and  Government  of  the 
Crown,  and  not  otherwife)  then  King  H.  7.  fhall  take  it  according  to  the  moft  ample  and  large 
Separation  from   the  Crown  that  might  be,  and  that  is,  in   his   Body   natural.     And  this  alfo 
feemed  to  them  to  be  the  Intent  of  the  Act,  for  King  H,  7.  was  defcended  from  the  Houfe  of 
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Lancajler,  and  favoured  that  Parcy,  and  therefore  it  is  mod  probable  that  he  intended  to  have  the 
Dutchy  in  the  like  Form  as  the  Houle  of  Lancafter  held  it,  which  was  in  the  Body  natural,  and 
this  the  rather,  becaufehis  Wife  pretended  an  Intereft  in  the  Body  politic  along  with  him  ;  and  this 
Act  repealed  the  other  Act  of  Edward  4.  in  this  Point,  for  it  has  in  it  thefe  Words,  viz.  any  Ail 
before  made  notwithftanding.  And  for  thefe  Caufes  it  feemed  to  iome  that  the  Dutthy  was  vefted 
in  the  natural  Body  of  King  Henry  7.  and  in  like  Manner  in  the  Body  of  King  Edward  6.  and 
then  with  regard  to  the  Nonage,  that  it  refts  only  upon  the  common  Law,  without  any  Enforce- 
ment by  the  Statute  of  Edw.  4.  or  any  other  Statute. 

On  the  contrary  it  was  argued  at  Spooner's  by  others,  that  it  is   enforced  by  the  faid  Statute 
of  Edw.  4.  and  that  the  Dutchy  was  not  vefted  in  the  natural  Body  of  King  Henry  7.  but  in  his 
Body  politic,  for  the  Dutchy  was  vefted  in  King  Edward  4.  in  his  Body  politic,  and  when  King 
Henry  7.   took  upon  him  the  Government  of  the  Realm,  whereby  he  had  in  him  the  Body  politic 
of  King  of  this  Realm,  in  that  Body  he  received  and  held  the  Dutchy  before  the  faid  Act  in  the 
firft  Year  of  his  Reign  was  made ;  and  although  the  faid  Act  fays  that  King  Henry  7.  {hall  have 
it  to  him  and   to  his   Heirs  from  the  21ft  Day  of  Auguft,  this   may  be  intended  his  Heirs  that 
fhould  have  inherited  it  if  the  Aft  had  not  been  made,  and  that  is,  the  Heirs  to  the  Body  politic  ; 
fo  that  the  Ad  is  as  a  Confirmation  of  it  to  that  Body  which  then  held  it.     And  if  the  Words 
(in  as  ample  and  large  Manner,  Form,  and  Condition,   &c.)  be  referred  to  the  Claufe  (the  King/hall 
have,  hold,  enjoy,  and  poffefs,  &c.)   they  will  enforce  this  Opinion;  for  if  King  Henry  7.  fhould 
have  it  in  as  large  and  ample  Manner,  and  in  like  Manner  as  the  four  Kings  or  any  of  them  held 
it,  and  three  of  them  held  it  in  their  Body  natural,  which  is  not  fo  ample  and  large  as  the  other, 
and  the  fourth  held  it  in  his  Body  politic,  which  is  more  ample  and  large  than  the  Body  natural, 
then  King  Henry  7.  fhould   have  it  in  his  Body  politic,  becaufe  that  is  the  more  ample  and  large 
Manner;  for  both  the  Sentences  are  joined  together  by  a  Copulative,  fo  that  it  ought  to  be  in  as 
ample  and  large  Manner,  and  alfo  in  like  Manner,  Form,  and  Condition,  &c.  and  fo  the  firft  Part, 
viz.  concerning  the  Amplenefs  and  Largenefs,  ought  to  be  fiitisfied  as  well  as  the  fecond  Part* 
viz.  the  Likenefs  of  the  Manner,  Form,  and  Condition.     And  the  Word  (feparate)  may  be  ful- 
filled by  fuch  a  Separation  from  the  Poffeffions  of  the  Crown  as  relates  only  to  the  Order,  Direc- 
tion, and  Method  of  Conveyance,  as  it  is  fhewn  before  in  the  Expofition  of  the  Aft  of  Edw.  4. 
And  the  Claufe  of  (in  as  ample  and  large  Manner,  and  in  like  Manner,  &c.  feparate  from  the  Crown, 
&c.)  may  belong  to  the  Claufe  (to  be  governed,  &c.)  and  fo  it  agrees    with  the   Letter.      And 
therefore  the  Leafes  are  good,  the  rather  by  reafon  of  the  faid  Statute  of  Ed.  4.  and  H.  7.  and 
are  not  avoidable  for  the  Nonage  of  the  faid  King  Edward  6.     And  fome  held  that  the  Opinion 
of  the  Serjeants  in  *  15.  H.  7.  is  not  Law,  where  it  is  reported  to  be  held  by  them,  that  if  a  Man*  t.  15. h.  7. 
juftifies  in  Trefpafs  as  Bailiff  of  the  King  by  Reafon  of  his  Manor  which  he  has  as  of  his  Dutchy  J7-a-  Er°-  Aid 
of  Lancafter,  the  Defendant  fhall  not  have  Aid  before  Iffue  joined.     And  they  alfo  held,  that  if  e 
it  was  the  Intent  of  the  faid  Act  of  Henry  7.  to  have^  the  Poffeffions  of  the  Dutchy  feparated 
from  the  Poffeffions  of  the  Crown  as  well  in  the  Inheritance  as  in  the  Order  and  Government 
of  the  fame  Inheritance,  (as  it  feemed  to  them  it  was. not,  and  the  more  fo  from  the  Title  of  the 
fame  Act,  which    is,  a  Repeal  of  a  Feoffment,  &c.  ut  fupra)  yet  there  is  not  any  Word  in  the 
fame  Act  that  requires  the  Dutchy  to  be  feparated  from  the  Perfon  of  the  King,  or  the  Perfon  of 
the  King  to  be  feparated  from  the  Poffeffions  of  the  Dutchy,  nor  is  there  any  Word  th.it  tends  to 
make  the  King  Duke  of  Lancafter,  or  to  make  him  Duke  of  Lancafter  with  regard  to  the  Poffef- 
fions of  the  Dutchy,  or  to   alter  the  Quality  of  the  Perfon  of  King  Henry  7.  but  only  that  the 
King  fhall   have  to  him  and  to  his  Heirs  the  faid  Dutchy  feparate  from  the  other  Poffeffions,  in 
which  Cafe  the  Dutchy  is  at  leaft  joined  to  the  Perfon  of  King  Hswy  7.  and  to  his  Heirs,  and  the 
Perfon  of  the  King  remains  as  it  was  before,  for  nothing  is  faid  as  to  the  Quality  of  the  Perfon 
of  the  King  in  this  Act,  or  in  the  other  Acts  before  made  in  the  Time  of  H.  4.  or  H.  5.  nor  as 
to  the  Alteration  of  his  Name,  but  he  continues  as  before.     And  the  Perfon  of  the  King  fhall 
r.ot  be  invalidated   by  the  Dutchy's  Iking  given  to  him  and  to  his  Heirs  by  the  faid  Act,  and 
his  Perfon  remains  always  of  full  Age  as  well  with  regard   to  Gifts  and  Grants  of  Lands  made 
by  him,  as  in  the  Adminiftration  of  Juftice.     Andto  thefe  laft  Reafons  the  others  agreed,  aL 
though   they  did    not  agree  to   this  Expofition  of  the  Act  of  Henry  7.  viz.   that  the  Dutchy 
remains  not   feparated  in  Inheritance  and  in  Right  from  the  Crown,  and  that  it  is  not  devefted 
out  of  the  Body  politic  of  the  King,  in  which  Capacity  only  it  was,  and  vefled  in  the  Body  na- 
tural of  King  Henry  7.     But  that  wherein  they  all  agreed  proves  that  the  Leafes  are  not  void- 
able by  reafon  of  the  Nonage  of  King  Edward  6.     And  therefore  all  the  Juftices,  Serjeants,  and 
Counfcllors  affembled  on  the  Eve  of  St.  Andrew  (as  it  is  fhewn  before)  except  Rufwel,  agreed 
unanimoufly,  -f  that  the  faid  Leafes  made  of  the  Lands  Parcel  of  the  Dutchy  (whether  the  Lands  t  See*he  Books 
lie  out  of  the  County  Palatine  of  Lancafter,  or  within  it)  were  not  voidable  for  the  Nonage  of  affheAHcad*o* 
the  faid   King;  and    that  the  Law   is  all  one  where  the  Leafe  is  made  of  Lands  of  the  Dutchy  theCafe. 
which  are  not  in  Leafe,  to  commence  prefently,  and  where  to  commence  after  the  End  of  an- 
other Leafe  before  made,  and  that  neither  the  one  nor  the  other  is  voidable  for  the  Nonage  of 
the  faid  King.     And  the  Provijo  contained  in  the  Statute  of  7.  Edw.  6.  cap.  3.  hath  not  changed 
the  Law,  wherein  it  is  provided,  that  the  Act  then  made  for  Confirmation  of  the  Letters- patent 
of  the  faid   King  Edward  6.  fhall  not  extend  to  make  good  any  Leafe  made  in  Reverfion  of  any 
Lands  or  Tenements  Paicel  of  the  Dutchy  of  Lancafter;  for  (it  was  faid  at  Spooner's)  this  Pro- 
vifo  dots  nothing  but  only  puts  the  Matter  at  large  as  it  was  before. 

L  1  1  And 
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And  the  next  Day,  being  the  Feaft  of  St.  Andrew  the  Apcftle,  the  Juftices  went  to  Catline 
Chief  Juftice  of  England,  who  was  iick  at  his  Ploufe,  to  have  his  Opinion  in  the  Cafe,  (for  fo  they 
had  agreed   to  do  at  their  faid  Affembly),   and  he  agreed  in  Opinion  with  them,  that  the  Leafes 
of  King  Edward  6.  were  not  voidable  by  reafon  of  his  Nonage.     And  afterwards  on  Monday,  be- 
ing the  Morrow  of  St.  Andrew  the  Apoftle,  all  the  faid  Juftices,  Serjeants,  and  Counfellors,  viz. 
Dyer,  Saunders,  Rafial,  Anthony' Brown,  Corbet,    IVefion,  Frevil,  Cams,  Putlrel,  Gerard,  Rufwel, 
Carell,  and  Plowden,  at  a  Time  appointed  tor  the  fame,  went  to  York-place,  to  report  their  Refo- 
lution  to  Sir  Nicholas  Bacon  Knight,  Keeper  of  the  Great  Sea],  (to  whom  they  were  referred  to 
report  it)  and  to  Sir  Ambrcfe  Cave  Knight,  Chancellor  of  the  faid  Dutchy,   to  the  Intent  that  the 
faid  Sir  Nicholas  Bacon  might  report  it  over  to  the  Queen,  according  as  her  Majefty  had  given  Or- 
ders.    And  there   the  Lord  Dyer,  in  the  Prefence  of  all  the  reft,  fhewed   their  faid  Refolution, 
and  briefly  declared  the  Caufe  thereof,  and  faid  that   ail   the  reft  there  prefent,  except  Rufwel, 
were  unanimoufiy  of  the  fame  Opinion,  which  they  all  affirmed,  and  upon  this  Anfwer  given 
they  departed  * 
Ncahmh   the     And  note,   in  the  fad  Cafe  in  the  Dutchy  upon  Demurrer  between  Scudamore  and  Lady  Morgan, 
Reporter.  '       if  was  argued  that  the  Act  of  i<  Edw.  6.  cap.  8.  for  Confirmation  of  Letters-patent  does  not  enforce 
the  faid  Leafes,  for  that  Ail  makes  all  Leafes  and  Grants  good,    notwithftanding  the  Caufes  and  Mat- 
ters mentioned  in  the  Atl,  or  to  which  the  Ab~l  has  relation,  and  the  Nonage  of  the  King  is  not  any  of 
them.     And  alfo  it  was  then  argued,   that  the  faid  Aft  of  7.  Edw.  6.  cap.  3.  whereby  it  is  enahed, 
that  all  Letters-patent  fealed  with  the  Great  Seal  of  the  Dutchy  of  Lancafier  fhall  be  good,  per- 
fect, and  available  in  Law  to  all  Intents  and  Purpofes,  the  Nonage   of  the  fame  King  Edward  6. 
as  Duke  of  Lancafier  (although  as  King  he  is  always  of  full  Age)   to  the   contrary  notwithftand- 
ing,  does  not  enforce  the  Leaje  of  King  Edward  6.  for,  it  was  faid,  the  Preamble  of  the  Branch  and 
the  Circumfiance-  of  fhe  Aftfaew  that  it  extends  to  Letters-patent  of  Inheritances  only ;  and,  it  was 
faid,  that  for   Patents  of  Inheritance  it  was  put  in  for  the  Suerty  of  the  Patentees,  becaufe  of  the 
Doubtfuhefs  of  the  Law,  and  the  Words  dont  precifely   affirm  that  he  foall  be  accounted  within  Age 
with  regard  to  the  Dutchy  Land.     And  then  the  Cafe  in  M.  2.  H.  3.  Fitz.  Age   149.  was  cited, 
where  a  Man  vouched  the  King  within  Age,  and  prayed  that  the  Parol  might  demur,  and  floewed  that 
the  King's  Progenitor  had  given  him  the  Land,  and  becaufe  he  did  not  [hew  the  Charter,  he  was  ouf- 
ted  of  the  Warranty.     So  that  there  it  did  not  go  fo  far  as  to  be  adjudged  whether  the  Parol  fhould 
demur,  or  not.     And  the  faid  Demurrer  in  the  Dutchy  was  argued  by  fome  of  them  beforew.entioned, 
viz.  by  Plowden,  Gerard,  and  Carus,  in  the  hearing  of  fome  of  the  reft  abovenamed  thereunto  re- 
quired by  the  Chancellor  of  the  faid  Dutchy  in  the  Name  of  the  Queen.     And  note,  there  is  a  Statute 
made  in   1.  LI.  4.  as  follows,  viz.  Alfo  our  faid  Lord  the  King,  confidering  how  that  Almighty 
God  of  his  Grace  hath  placed  him  in  the  honourable  Eftate  of  King,  and  torafmuch  as  he  him- 
felf  may  not  for  a  certain  Caufe  bear  the  Name  of  Duke  of  Lancafier  in  his  Stile,  and  alfo  the 
fame  our  Lord  the  King  confidering  how  that  this  honourable  Name  and  Eftate  of  Duke  hath 
been  very  honourably  born  and  demeaned  in  the  honourable  Perfon  of  his  Father  (whom  God 
aflbil)  and  of  many  of  his  honourable  Anceflors,  and  being  willing  thereupon  that  the  faid  Name 
of  Duke  of  Lancafier  be  continued  in  Honour  as  it  behoveth,  by  the  Advice  and  AfTent  of  all 
the  Lords  fpiritual  and  temporal,  and  of  the  Commons  aforefaid,  hath  ordained  that  Henry  his  el- 
deft  Son  have  and  bear  the  Name  of  Duke  of  Lancafier,  and  that  he  be  named  Prince  of  Wales, 
Duke  of  Aquitain,  of  Lancafier,    and  Cornwal,  and  Earl  of  Ckeficr.     And  over  that   the  fame 
Lord  the  King  confidering  how  that  divers  Liberties  and  Franchifes  have  been  granted  before  this 
Time  as  well  to  his  faid  Father,  as  to  other  his  Anceftors  Dukes  and  Earls  of  Lancafier,  willeth 
and  granteth,  by  the  Advice  and  Affent  aforefaid,  that  the  fame  Liberties  and  Franchifes  be  and 
continue   to  his  'faid  eldeft  Son  and  his   Heirs  Dukes  of  Lancafier,  diffevered  from  the  Crown  of 
England  quitly  and  entirely  according  to  the  Effect  and  Purport  of  the  Grants  aforefaid,  &c.    So 
that  the  faid  Statute  in  the  Preamble  recites,  that  the  King  for  a  certain  Caufe  might  not  bear  the 
Name  of  Duke  0/Lancafter  in  his' Stile;  which  Caufe  (thoufb  it  is  not  there  expreffed)  is,  for  that  he 
was_  King,  and  the  Name  of  King  and  the  Dignity  royal  merges  the  Name  of  Duke,  as  it  is  faid  before. 
Wherefore  the  Preamble  of  this  A5f  confirms  the   above  Opinion  of  the  faid  Judges,   Serjeants,  and 
Counfellors  in  the  Point  before  recited. 
E«flcr  £f  Trin.      And  afterwards  in  Eafter  and  Trinity  Terms  in  the  fourth  Year  of  the  Reign  of  the  fame  Queen 
sVmj  4  £/;.-«.    Elizabeth,  and  alfo  in  the  Term  of  St.  Michael  then  next  following,  by  virtue  of  a  Privy-Seal 
directed  to  the  faid  Chancellor  by  the  faid  Queen  Elizabeth,  the  faid  Matter  was  argued  again 
on  feveral  Days  in  the  Dutchy  Court  by  many  Counfellors  before  the  faid  Chancellor,  and  before 
Saunders  Chief  Baron,  and  Anthony  Brown  one  of  the  Juftices  of  the  Common-Bench,  and  Put- 
trel  and  V/alfh  Juftices  of  Aftize  in  the  County  of  Lancafier,  Carus  Serjeant  at  Law  to  the  Queen, 
and  Sack/ord  one  ol'the  Mafters  of  Rcquefts,  and  Carell  Attorney  of  the  faid  Court  of  the  Dutchy, 
and  Plcwden  aforefaid,  who  was  one  of  the  Counfel  of  the  faid  Court  of  the  Dutchy.     And  after 
.  all  the  Arguments  the  faid  Judges  and  Counfellors  of  the  Court  aiTembled  themfelves  at  divers 
Times  to  make  their  Refoiution,  ane  at  laft  they  all  agreed  as  before  was  agreed.     And  alfo  they 
all  agreed,  that  King  Henry  7.  had  the  Dutchy  in  his  Body  natural,  as  King  Henry  5.  had  it,  dif- 
joined  from  the  Crown,  and   not  as  King  Edw.  4.  had  it.     And  this  was  by  Force  of  the  Act 
made  in  the  Time  of  the  faid  King  Henry  7.  and  for  the  Reafon  before  given  to  this  Purpofe  at 
Spooner's. 

Note 


l  he  Pleadings  i'W^^ij^t^^r 


Same   Precedent 
Which  R^ft.  Entr.  254. 
"   pi.  12. 

Vide  6  Co. 
53.  a. 


$  the  faid  Juices  in  Trinity  Term  inl^Mrel  %*»&#  ^™™^>  and 

on  an  EjeBtone  Firm*  brought  by  LW  ^    on  IT  ^^SnoftbefaidS^een,  up- 
Berkley,  W  Richard  Knight.    ^7iS^^^ 

H^tor^S^  ^a,  oftheRei.nof 

tained  thus.     ^/J,  towit,  h^iX^l^^B^^*!'-*1*  "WSSStf 

/«*  m  the  County  aforefaid  Yeoman,  were  attached  m    °  f        ^  ^  Rkbard  **&  of  JT,/1     **& 

fore  with  Force  and  Arms  into  feven  Ac  es  rfwl?      u  T  ?^  ^^  of  *   Plea,  where-  **■"** 

Kg  C«*  Eiquire  demifed  to  him  fofa  Term  nT^t^^^T8  "  ^  ^  ^  *"** 

Wtllton  from  his  farm  aforefaid  ejected,  and  other  W,  P'        y  entered'  and  the  faid  ifcw,  a' 

the  faxd ^  ^fe,  and  agam  J  ^    d  «hcr  W  ongs  to  hlm  did    t    the  £*£ . 

And  whereupon  the  fame  #wy  #?/&»  bv  <rL»  7?  ;  ,  g  and  Lady  the  Queen  now  csV  5 
the  aforefaid  Henry  Cock  was  ^B^^^^ST^  T^  <"-* 
his  Demefn  as  of  Fee,  and  being  io  feized  thereof  rt T  i  ,Wlth  the  APP^tenances  feized  in 
mam  Years  of  the  Reign  of  £  Lord  the  "5^  IZfk^^  ^  *  **  <"  the>^ 
County  of  Hertford,  had  delivered,  granted  and  to  kr,  I  ,  ^f  nJ.now»  *  Hoddeflm  in  the  faid 
fa.d  feven  Acres  of  Wood  with  the  AppurinanCe?  £h  C°  ^  fame  ^  ^*  the  ^re- 
End  and  Term  of  feven  Years  fronvthence  nei  Si  '  "^J*  lame  ^  **«  ""to  the 

fame  Henry  trillion  of  the  aforefaid  &«rfS»  ^  ft  t0  be  «*"!**.  Ad  he 
the  Grant  and  D.mife  aforefaid  was  ooffffd an Uh,  f^ \the  APPu"«»nces  by  virtue  of 
aforefa.d /^  Berkley  and  i^W  jg£ J  '  a  d  *°  '""J*™  feres  occupied!  until  the 
Force  and  Arms,  w"z.  Swords,  Staves,  and  Knivef  into Ihf  f^r  £  ?e  YearS  abovefaid>  with 
the  Appurtenance,  entered,  and  the  fa  d  CS^f  the  aforefaid  feven  Acres  of  Wood  with 
rgS'fi  ?'■  r2  the  *«"  D^nS7  His  Farm  aforefaid  ejected,  and  other 

1S  aT^'  ra°drhf  DamaSe  to  the  Value  o IO?  and  SoW,  ^  ?  ^  he  ^  that  he 

And  the  aforefaid  /fery  Berkley  and  J&.£rf  hv  %t  pv;  1    ■     ,  produces  the  Suit>  ^- 
Force  and  In)Ury  when,  fifr.  andpray  Leave  to  imSt  i     ^  A"0rney  COme  and  defend  the  R 
fa*  and  they  have,  &?,.     The  fame  F^ay  ,s  1 nT  h?^^""1  the  06laVe  of  ^  *&■ 
which  Day  here  came  as  well   the  aforeftid°S      5?/    °refa,d  ^^  ^'»  here,  6fr      At r^— 
^,Wby  their  Attornies  aforefa  d.     A^^Slf    ?  ""^  t^   «^  ^'%  and 
pray  Leave  to  iniparl  thereon  here  until  from        ^J  of  ^  ^f^%  a"d  ^W  father 
^.     The  fame  Day  is  given  to  the  afor-frir/V      ^%      f ajter  m  fifteen  Days  5  and  thev  have 
came  as  well  the  aforefaid  ZrJmlt^^TZ  ^^  ^  ^     And  now  here  a    this  Dav 
and  Ruhard  by  .»  q^  ^AuZnl      A^°Z\  ^f^  ™  ^  af°refaid  Henry  B^y 
with  Force  and  Arms  fay  that  they  are  ^'fj^^^^^  *****  «  to  thfeominf 

^  S  nity  thereof,  and  of  this  they  put  themfelves  upon 


iy  Pleadings:  Wiffion  verfm  Berkley. 

4,  Country  .  ta*  *e  afo^  H-2  W£* Ste^^^^^^"? 

Eiectment  aforefaid  above  fuppofed  to  be  done,  the  lame  tuny  *  b      ufe  h      fay  thac 

SWaid  Henry  ^^^^^^^^^^^JSmA  \s  fuppofed  to  be  done, 
long  before  the  aforelaid  ^^^J^^of^  near  Baldock  in  the  aforefaid  Coun- 
one  WUUam  Marquefs  5,r%vvasfezed  ot  the  n  ^  A        tenances  are,  and 

ty  of  Jfcr//*«/«  whereof  the   aforefaid  feven  Ac  es    o  Memory  of  Man  is  not  to  the 

2  the  aforefaid  Time  when    tf ,  and  alfo  from  Tunc  «hc«of  ^  J    &  ^  ^  ^  d 

contrary,  were  Parcel    in  his  Demefn a   °   ^    f  b      g  ^  ^  ^ 

in  the  Court  of  Lord  /ferj  the  S^ /Mate  £  ,  before  ?**««  #«* 

Oftave  of  the  Purification  ot  the  b^  other°  faithful  Subjects  cf  the 

T^r  f««M  ^7/rcD"T;Ken  dS ^pSrbetweenoneSfa  ^^**  Elqu«e  "d 
&^V  faid  late  King  //«»7  the  S«*»'*  kthe  V  ^aMarauef^Defo^^  Manor  aforefaid  With 

^^  John  Skill  Complainants    and   the  ^J^f^^  near  Baldock  with  the  Ap- 

the  Appurtenances  whereof,  &c.  by  the  Named  ^c^ano  y  ^  Qf  c  Qt 

purtenances  in  the  County  of  ^frf:J^^l  famelate  King  /fcar,  the  Seventh,-**,  that 
was  fummoned  between  them  in  the  fame  Com  t  ot  OieU  A&ppurtenances  amongft  other 

the  aforefaid  Marquefs acknowledge^ 1  the  Mam,r  ^ord^  jg^  and 

Things  to  be  the  Right  of  the  faid  Edward,  a     ^        ;    dajmed  from  himfelf  and  his  Heirs 
Gift  of  the  aforefaid  Marauds,  and  the  fame  releatecUn q  ^  ^^  ^  A  d 

to  the  aforefaid  £iW  and  J> ohnSk ill* ad  to  the  He  ^   his  ^.^    {        th 

further,  the  fame  Marquefs  by  the  fame  Fine      ranted  ^  ^  ^   ^    ^ 

would  warrant  to  the    aforefaid  Edward   and   /^,  amonoft  other  Things,   againft  all 

the  Manor  aforefaid  with  the !  Appurtenances  ^  ^  ^^  Qtht-Claim,  Warranty,    Fine 
Men  for  ever.      And   for    the  faid  Acknow ledgn  K e  ^  ^  ^  d 

and   Agreement,  the   fame   «  aAd^nanc«  whereof,  6??.  amongft  other  Things,  and 
quefs  the  Manor   aforefaid  with   ^    Appu-  ".ano es  ,  ^  ^  w    M        efs> 

the  fame  to   him  rendered   in    the  fame   Co urt,  to   na* e  a  ^   Serviceg 

and  to  the  Heirs  of  his  Body  begotten      oho  d the  ^hief  Lor  ^  >  ^ 

which  to  the  aforefaid  Manor  fhould be  long  to     ever      A  ^  of  the  f  d  j 

Marquefs  fhould  die  without  Heir  of  ^^J^l n'ereof  fcff.  amongft  other  Things  fhould 
Marquefs,  the  Manor  aforefaidwuh  the  ^^^^  ^  ^  q£  ^  gody 

wholly  remain  to  the  aforefaid  late  King -Henry   he  '*«««*  R.       flwuld  die  without  Heirs 

TawfuHy  begotten.      And  if  it  m ou W  hap^n  tb at  rh    to We      ^  ^  ^ 

Males  of  his   Body  begotten,  the. i  a  e   the  Deat h  ot  t  otber  f  hings  fhould  wholly  re- 

Manor  aforefaid  with  the  Appurtenances  wh eieot    t£.  a      ^        ^  Lords  of  thfi  p     b    the 
main  to  the  right  Heirs  of  the  faid  late  M^uels J  «        B    reafon  of  which  faid  Fine  the  arore- 
.  «^i  Services  which  to  the  afore  aid  Mano ^^  ^  J[  tt8  wh     0f,  ff*  amongft 

Fine  pleaded     fajd  Marquefs  was  of  and  in  the  Manor  a  .  hi      and  to  the  Heirs  of  his  Body 

r,h°uUfnfr  other  Things,  feized  in  his  Demefn  as  of  Fee  lai  ,  i«.  and  to  the  Heirs  Males 

SPA^  begotten,  Remainder  thereof  to  the  ate ™™^ ^  "^ ^thereof  to  the  Right  Heirs  of  the 
5 «-  -       of  Ins  Body  begotten    and  for  Defauk  of  fuch .U «;  R^        ft  of  the  Manor  aforefaid  with  the 
aforefaid  late  Marquefs  for  ^er.      And  the  afo  e  4  .r  his  Dcmrfn       of  Fee-Tad  in 

Appurtenances  whereof,  £iV.  ?™onSVnf  J,rh  Kftate  therein,  before  the  aforefaid  Time  when, 
Form  aforefaid,  the  fame  late  Marque     of  lu c  l  h,    tg ^  ^  whofe  D      h    he  firBe 

G?,.  died  by  Proteftation  fe.zed  without  H e.r  o    J  d^  the-AurtenanceS  whereof,  ^ 
late  King  Jfcnry  the  5?^  t nto   he  M  na r  af  oreUid  pp  and  ^  hl3 

his  Remainder  thereof,  before  the  fame   lime  ww  .ffu.         Remainder  there- 

Demefnas  of  Fee-Tail,  viz.  to  him  ^»  the  He,rs  Ma  les  ^  by  virtue  of  the 

of,  for  Default  of  fuch  Iffue  to  the  ^^^^^^  s  Eftate  therein  he  afterwards  died  feized, 
Fine  aforefaid.     And  being To  fe.zed  thereof,  ot  Inch  n  the  Man0r  aforefaid  with  the  Ap- 

after  whofe  Death,  and  before  the ,«-  *h»,  £  t0  the  late  King  Henry  ^E1ghth, 
purtenanos  whereof,  ^•amongft  °t ^r  L  h^§  S}  ffi  H  the  5m^  lawfully  begotten, 
Is  Son  and  Heir  Male  of  the  Body  of  "d  *  M&anor  a4refaid  with  the  Appurtenances 
whereby  the  lame  late  King  Henry  the  Eghb ^  .nto  entered)  and     as  ,here. 

whereof,  &fc.  amongft  other  Things,  bcto et  e^me  l  he  Heirs  Maks  of  his  Body  itlu.ng, 
of  feized  in  his  Demefn  as  of  Fee-  rail    nz   to  hun  an  ^  rf        ^  d  , 

and  for  Default  of  fuch  lffue,  and  for  Default  or  n  of  the  aforefaid 

King  H,-,  the  Seventh  ^^^^^^o  feized  thereof,  the  fame  late  King 
late  Marquefs,  by  virtue  of  the  Fine  aforefaid.     Ana         ?  h    and  before  the  aforefaid 

Henry  the  £^tf  died  by  Proteftation  ^he  eof^  whereof,  &?,.  amongft  other  Things 

Time  when,  <*.  the  Manor  afo^id  wuh  th|  Appu rtc  and  ^  Ma]£  R  d    0   ^ 

defcended  to  £^ri  the  W  Ute  K  ng  ot  ^     ,  fam£  hte  Kjng  £  ,       d  thtStXtb 

fame  late  King  ff"?  the  £^  &c.  amongft  other  Things,  before 

into  the  Manor  aforefaid  with  the  Appuitenancw  wh =r.    ,  ^  fa  ^  of  Fee.Tail)  ^. 

the  aforefaid  Time  when,  ^.entered,  ^^  ^^^^^ 

to  him  and  to  the  Heirs  Males  of  J>«  Bo^^n^e  xiao  Henry  the  Seventh  lawfully  begotten, 
fault  of  Heirs  Males  of  the  Body  of  ^%^f^^tmvL(st  according  to  the  Form  of 
Remainder  thereof  to  the  right  H-rs  of  the  ^^^^  &c.  the  fame  late  King  Ed- 
the  Fine  aforefaid.     And  afterwards  before  the  aroreuia  ward 
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ward  of  fuch  his  Eftate  in  the  Manor  aforefaid  with  the  Appurtenances  whereof,  &c.  amongft  other 
Thin&s,  died  feized  without  Heir  Male  of  his  Body  ifluing.  And  the  aforefaid  late  King  Henry- 
the  feventh  before  the  fame  Time  when,'  &c.  died  without  Heir  Male  of  his  Body  lawfully  begot- 
ten. By  Reafon  whereof  the  Manor  aforefaid  with  the  Appurtenances  whereof,  &c.  amongft  o- 
ther  Thino-s,  remained  and  came,  and  of  Right  ought  to  remain  and  come,  by  Form  of  the  Fine 
aforefaid  °to  the  aforefaid  Henry  Berkley  and  to  his  Heirs,  as  Coufin  and  next  Heir  of  the  afore- 
faid William  late  Marquefs  Berkley,  viz.  as  Son  and  Heir  of  Thomas  late  Lord  Berkley,  Sen  and 
Heir  of  Thomas  Berkley  Knight  late  Lord  Berkley,  Brother  and  Heir  of  Morice  Berkley  Knight,  Son 
and  Heir  of  Morice  Berkley  Knight,  Brother  and  Heir  of  the  aforefaid  William  late  Marquefs  Berkley. 
By  reafon  of  which  faid  Premiffes  the  fame  Henry  Lord  Berkley,  the  eleventh  Day  of  Augufi  in  the 
firft  Year  of  the  Reign  of  the  aforefaid  Lady  the  Queen,  into  the  aforefaid  Manor  with  the  Ap- 
purtenances whereofr&c.  entered  as  in  his  Remainder,  as  it  was  lawful  for  him  to  do,  and  was 
thereof  feized  in  his'  Demefn  as  of  Fee,  until  the  aforefaid  Henry  Cock  into  the  aforefaid  feven 
Acres  of  Wood  with  the  Appurtenances  before  the  aforefaid  Time  when,  &c.  entered,  and  the 
fame  to  the  faid  Henry  Willion  delivered  and  demifed  for  the  Term  aforefaid,  as  the  aforefaid 
Henry  Willion  by  his  Writ  and  Declaration  aforefaid  above  fuppofes,  upon  the  PofTefTion  of  which 
faid  Henry  Willion  thereof  the  aforefaid  Henry  Berkley  in  his  own  proper  Right,  and  the  aforefaid 
Richard  as  Servant  of  the  faid  Henry  Berkley,  and  by  his  Command,  the  aforefaid  Time  when,  &c. 
entered  and  the  aforefaid  Henry  Willion  from  his  Farm  aforefaid  ejected,  as  it  was  lawful  for 
them  to'  do,  and  this  they  are  ready  to  verify  ;  wherefore  they  pray  Judgment  if  the  aforefaid  Henry 
Willion  his  Action  aforefaid  againft  them  ought  to  have,  &c. 

And  the  aforefaid  Henry  Willion  fays,  that  by  any  Thing  before  alledged  he  ought  not  to  be  Replication 
precluded  from  having  his  Action  aforefaid,  becaufe  he  fays  that  well  and  true  it  is  that  the  afore- 
faid *  William  MarqueS  Berkley  was  feized  of  the  aforefaid  Manor  of  Wefion  near  Baldock  with  the 
Appurtenances  whereof,  &c  amongft  other  Things,  in  his  Demefn  as  of  Fee,  and  he  being  fo 
feized  thereof,  the  aforefaid  Fine  levied  in  the  aforefaid  Court  of  the  late  King  Henry  the  feventh 
here  viz.  at  Weftminfter  on  the  Octave  of  the  Purification  of  the  bleffed  Mary  in  the  fifth  Year 
of  his  Re'io-n,  before  the  aforefaid  Thomas  Brian,  Roger  Town/end,  William  Davers,  and  John  Va- 
vifor  then  Ju'ftices,  and  other  faithful  Subjects  of  the  faid  late  King  Henry  the  feventh  then  there 
prefent  between  the  aforefaid  Edward  WUloughby  Efquire  and  John  Skill  Complainants,  and  the 
aforefaid  Marquefs  Deforceant,  of  the  aforefaid  Manor  with  the  Appurtenances  whereof,  &c.  by 
the  Name  of  the  Manor  of  Wefion  near  Baldock  with  the  Appurtenances  in  the  County  of  Hert- 
ford amono-ft  other  Things,  &c.  whereof  a  Plea  of  Covenant  was  fummoned  between  them  in  the 
fame  Court3 of  the  faid  late  King  Henry  the  feventh,  viz.  that  the  aforefaid  Marquefs  acknowledg- 
ed the  Manor  aforefaid  with  the  Appurtenances  whereof,  &c.  amongft  other  Things,  to  be  the 
Ric?ht  of  the  faid  Edward,  as  that  which  the  faid  Edward  and  John  had  of  the  Gift  of  the  aforefaid 
■  Marquefs  and  the  fame  releafed  and  quit-claimed  from  himfelf  and  his  Heirs  to  the  aforefaid 
Edward  and  John  Skill,  and  to  the  Heirs  of  the  faid  Edward  for  ever.  And  further,  that  the 
fame  Marquefs  by  the  fame  Fine  granted  for  himfelf  and  his  Heirs  that  they  would  warrant  to 
the  aforefaid  Edward  and  John,  and  to  the  Heirs  of  the  fame  Edward,  the  Manor  aforefaid  with 
the  Appurtenances  whereof,  &c.  amongft  other  Things,  againft  all  Men  for  ever.     And  for  the  ^ 

fame  Acknowledgment,  Remife,  Quit-claim,  Warranty,  Fine,  and  Agreement,  the  fame  Edward 
and  John  by  the  fame  Fine  granted  to  the  aforefaid  Marquefs  the  aforefaid  Manor  with  the  Ap- 
purtenances  whereof,  &c.    amongft  other  Things,  and   the  fame  rendered  to  him  in  the  fame 
Court  of  the  aforefaid  late  King  Henry  the  feventh,  to  have  and  to  hold  to  the  fame  Marquels,  and 
to  the  Heirs  of  his  Body  lawfully  begotten,  to  hold  of  the  chief  Lords  of  the  Fee  by  the  Servi- 
ces which  to  the  faid  Manor  belong  for  ever  :  And  if  it  mould  happen  that   the  fame  Marquefs 
mould  die  without  Heir  of  his  Body  begotten,  then  after  the  Death  of  the  faid  late  Marquefs  the 
Manor  aforefaid  with  the  Appurtenances  whereof,  &c.  amongft  other  Things    mould  wholly  re- 
main to  the  aforefaid  late  King  Henry  the  feventh,  and  to  the  Heirs  Males  of  his  Body  lawfully 
begotten  •  and  if  it  fhould  happen  that  the  fame  late  King  Henry  the  feventh  mould  die  without 
Heir  Male  of  his  Body  begotten,  then  after  the  Death  of  the  fame  late  King  Henry  the  feventh, 
the  Manor  aforefaid  with  the  Appurtenances  whereof,  &c.  amongft  other  Things,  fhould  wholly 
remain  to  the  rioht  Heirs  of  the  faid  late  Marquefs,  to  hold  of  the  chief  Lords  of  the  Fee  by  the 
Services  which  to  the  aforefaid  Manor  belong  for  ever,  as  by  the  fame  Fine  appears^    And  that 
bv  Reafon  of  the  Fine  aforefaid  the  aforefaid  Marquefs  was  of  the  Manor  aforefaid  with  the  Ap- 
purtenances whereof,  &c.  amongft  other  Things,  feized  in  his  Demefn  as  of  Fee-tail    the  Re- 
mainder thereof  to  the  aforefaid  late  King  Henry  the  feventh,  and  to  the  Heirs  Males  of  his  Body 
lawfully  begotten  in  Form  aforefaid  belonging,  as  the  aforefaid  Henry  Berkley  and Richard  have 
above  alledaed      And  the  fame  Marquefs  being  fo  feized  thereof  before  the  aforefaid  Time  of  the 
Trefpafs  and  Ejeament  aforefaid  done,  of  fuch  his  Eftate  therein  afterwards  died  feized    with- 
out Heir  of  his  Body  begotten,  after  whofe  Death,  and  before  the  aforefaid  Time  of  the  Trefpafs 
and  Ejeament  aforefaid  done,  the  aforefaid  late  King  Henry  the  feventh,  then  having  Iffue  of  his 
Body  lawfully  begotten,  viz.  one  Arthur  late  Prince  of  Wales,  into  the  Manor  aforefaid  with  the 
Appurtenances  whereof,  &c.   amongft  other  Things,  as  in  his  Remainder  aforefaid  entered,  and 
was  thereof  feized  in  his  Demefn  as  of  Fee,  by  reafon  of  the  Fine  aforefaid    by  Form  &c.     And 
afterwards  the  aforefaid  Prince  Arthur  died  without  Heir  Male  of  his  Body  lawfully  begotten. 
And  the  fame  late  King  Henry  the  feventh  being  fo  feized  in  Manner  and  Form  aforefaid  of  the 
Manor  aforefaid  with  the  Appurtenances  whereof,  &c.   the  fame  late  King  of  fuch  Eftate  in  the 
fame  Manor  with  the  Appurtenances  whereof,  &c.  amongft  other  Things,  afterwards  died  feized, 

M  m  m  aicer 


r> 


The  Pleadings  :   Willion  vcrjus  Berkley. 

after  whofe  Death  the  Manor  aforefaid  with  the  Appurtenances  whereof,  &c.  defcended  to  the  a- 
forefaid  Lord  Henry  the  eighth  late  King  of  England-,  as  Son  and  Heir  of  the  aforefaid  late  King 
Henry  thefeventb,  whereby  the  fame  late  King  Henry  the  eighth  before  the  aforefaid  Time  of  the 
Trefpafs  and  Ejectment  aforefaid  done,  into  the  aforefaid  Manor  with  the  Appurtenances  whereof, 
&c.  entered,  and  was  thereof  feized  in  hs  Demefn  as  of  Fee,  by  Reafon  of  the  Fine  aforefaid. 
And  the  fame  late  King  Henry  the  eighth  being  fo  feized  thereof  took  to  Wife  one  Lady  Catharine 
Latimer.  And  afterwards  and  before  the  aforefaid  Time  of  the  Trefpafs  and  Ejectment  aforefaid 
done,  by  a  certain  Act  made  in  a  Parliament  of  the  aforefaid  late-King  Henry  the  eighth  begun 
at  Weftminfte?  the  fourteenth  Day  of  January  in  the  thirty-fifth  Year  of  the  Reign  of  the  fame  late 
Kin^  Henry  the  eighth,  and  there  held  and  continued  until  the  twenty  ninth  Day  of  March  in  the 
laid  thirty-fifth  Year,  amongfl  other  Things  it  was  ordained  and  enacted,  that  all  Demifes,  Re- 
leafes,  Gifts,  Grants,  Obligations,  Recognizances,  Patents,  Fees,  Acquittances,  and  other  Things 
from  thenceforth  to  be  made  by  the  faid  Lady  Catherine,  or  to  the  fame  Lady  Catherine,  by  or  to 
the  faid  late  King  Henry  the  eighth,  or  by  or  to  any  other  Perfon  or  Perfons,  fhould  ftand  and 
be  of  the  fame  Force  and  Effect  in  Law,  as  they  fhould  if  they  were  made  by,  to,  or  between 
any  other  Subjects  of  the  faid  late  King  Henry  the  eighth,  without  any  Intereft,  Profit,  or  Bene- 
fit to  come  or  accrue  by  any  Means  to  the  faid  late  King  Henry  the  eighth,  his  Heirs,  Execu- 
tors, or  Succeffors,  of,  for,  or  in  any  of  the  PremifTes,  or  by  reafon  or  Occafion  of  the  fame, 
or  of  any  Part  thereof,  or  otherwife,  as  in  the  fame  Act  amongft  other  Th-ngs  is  more  fully 
contained.  And  that  afterwards  and  before  the  aforefaid  Time  of  the  Trefpafs  and  Ejectment, 
aforefaid  done,  the  aforefaid  late  King  Henry  the  eighth  by  his  Letters  Patent  fealed  under  his 
Great  Seal  of  England,  bearing  Date  the  25th  Day  of  February  in  the  35th  Year  of  his  Reign, 
gave  and  granted  the  aforefaid  Manor  of  Weft  on  with  the  Appurtenances,  (whereof  the  aforefaid 
feven  Acres  of  Wood  with  the  Appurtenances  are,  and  from  Time  whereof  the  Memory  of  Man 
is  not  to  the  contrary  were  parcel)  to  the  aforefaid  Lady  Catherine  then  his  Wife,  and  Queen  of 
England,  to  have  and  to  hold  to  her  for  Term  of  Life  of  her  the  laid  Lady  Catherine.  By  Reafon 
of  which  faid  Gift,  Grant,  and  Act  of  Parliament,  the  fame  Lady  Queen  Catherine  was  of  the 
aforefaid  Manor  with  the  Appurtenances  whereof,  &c.  feized  in  her  Demefn  as  of  Freehold,  the 
Reverfion  thereof  belonging  to  the  aforefaid  late  King  Henry  the  eighth,  and  to  his  Heirs.  And 
the  fame  Lady  Catherine  being  fo  feized  thereof,  the  Reverfion  thereof  in  Form  aforefaid  belong- 
ing to  the  afoiefaid  late  King  Henry  the  eighth,  and  to  his  Heirs,  the  aforefaid  late  King  Henry 
the  eighth,  before  the  aforefaid  Time  of  the  Trefpafs  and  Ejectment  aforefaid  done,  at  Weftminfter 
in  the  County  of  Middle/ex  died,  after  whofe  Death,  and  before  the  aforefaid  Time  when,  &c. 
the  fame  Reverfion  of  the  aforefaid  Manor  with  the  Appurtenances  whereof,  &c.  defcended  to 
Lord  Edward  the  fixth  late  King  of  England,  as  Son  and  Heir  or  the  aforefaid  late  King  Henry 
the  eighth,  whereby  the  fame  late  King  Edward  the  fixth  was  of  the  Reverfion  aforefaid  feized  as 
of  Fee,  and  the  fame  late  King  Edward  the  fixth  being  fo  feized  thereof,  before  the  aforefaid 
Time  of  the  Trefpafs  and  Ejectment  aforefaid  done,  the  fame  late  King  by  his  Letters -patenC 
fealed  under  his  Great  Seal  of  England,  bearing  Date  at  Wefiminfier  the  tenth  Day  of  July  in  the 
firft  Year  of  the  Reign  of  the  faid  late  King  Edward  the  fixth,  (which  the  fame  Henry  Willion 
here  produces  in  Court)  gave  and  granted  the  aforefaid  Reverfion  of  the  aforefaid  Manor  of  Weft  on 
with  the  Appurtenances  whereof,  &c.  to  one  William  Herbert  Knight  now  Earl  of  Pembroke,  to 
have  and  to  hold  to  the  fame  Earl  and  to  his  Heirs  for  ever.  By  virtue  of  which  faid  Grant 
the  fame  Earl  was  of  the  fame  Reverfion  feized  as  of  Fee  and  Right ;  and  being  fo  feized  there- 
of, and  the  aforefaid  Lady  Queen  Catherine  being  in  Form  aforefaid  feized  of  the  fame  Manor 
with  the  Appurtenances  whereof,  &c.  the  fame  Lady  Catherine  late  Queen  afterwards  at  Sudely 
in  the  County  of  Gloucefter  died,  after  whofe  Death,  and  before  the  aforefaid  Time  of  the  Tref- 
pafs and  Ejectment  aforefaid  done,  the  aforefaid  Earl  into  the  aforefaid  Manor  with  the  Appur- 
tenances whereof,  &c.  entered,  and  was  thereof  feized  in  his  Demefn  as  of  Fee.  And  the  iame 
Earl  being  fo  feized  thereof,  before  the  aforefaid  Time  of  the  Trefpafs  and  Ejectment  aforefaid 
done,  of  the  fame  Manor  with  the  Appurtenances  whereof,  &c.  enfeoffed  the  aforefaid  Henry 
Cock,  to  have  and  to  hold  to  him  and  to  his  Heirs  for  ever.  By  virtue  of  which  Feoffment  the 
fame  Henry  Cock  into  the  aforefaid  Manor  with  the  Appurtenances  whereof,  &c.  before  the  afore- 
faid Time  of  the  Trefpafs  and  Ejectment  aforefaid  done,  entered,  and  was  thereof  feized  in  his 
Demefn  as  of  Fee.  And  the  fame  Henry  Cook  being  fo  feized  thereof,  before  the  aforefaid  Time 
of  the  Trefpafs  and  Ejectment  aforefaid  done,  viz.  the  aforefaid  fifth  Day  of  May  in  the  fourth  and 
fifth  Years  of  the  Reign  of  the  faid  Lord  Philip  and  Lady  Mary  late  King  and  Queen  of  Eng- 
land, at  Hoddefdon  aforefaid  in  the  aforefaid  County  of  Hertford,  demifed  the  aforefaid  feven  Acres 
of  Wood  with  the  Appurtenances  to  the  fame  Henry  Willion,  to  have  and  to  hold  to  the  fame 
Henry  Willion  from  the  faid  fifth  Day  of  May  in  the  fourth  and  fifth  Years  abovefaid,  unto  the 
End  and  Term  of  feven  Years  thence  next  following,  and  fully  to  be  compleat.  By  virtue  of 
which  Demife  the  fame  Henry  Willion  into  the  aferefaid  feven  Acres  of  Wood  with  the  AppuN 
tenances,  before  the  aforefaid  Time  of  the  Trefpafs  and  Ejectment  aforefaid  done,  entered,  and 
was  thereof  poffefTed  until  the  aforefaid  Henry  Lord  Berkley,  and  Richard,  the  aforefaid  fixth  Day 
of  May  in  the  fourth  and  fifth  Years  abovefaid,  with  Force  and  Arms,  viz.  Swords,  Staves,  and 
Knives,  into  the  aforefaid  feven  Acres  of  Wood  with  the  Appurtenances  entered,  and  the  faid 
Henry  Willion  from  his  Farm  aforefaid  thereof  ejected,  againft  the  Peace  of  the  aforefaid  late  King 
and  Queen  Philip  and  Mary,  as  he  above  complains  againft  them  ;  and  this  he  is  ready  to  verify, 
wherefore  for  that  the  aforefaid  Henry  Berkley  and  Richard  the  Trefpafs  and  Ejectment  aforefaid 
above  confefs,  the  fame  Henry  Willion  prays  Judgment,  and  his  Damages  by  Occafion  of  the  faid 
Trefpafs  and  Ejectment  to  be  adjudged  to  him,  &c. 
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And  the  aforefaid  Henry  Lord  Berkley  and  Richard  fay,  that  the  aforefaid  Plea  of  the  aforefaidDefen<*anfe<ie- 
Henry  Willion  in  Manner  and  Form  above  in  replying  pleaded,  and  the  Matter  in  the  fame  Plea"""'' 
contained,  are  inefficient  in  Law  to  maintain  the  aforefaid  Henry  Willion  to  have  his  Action  afore- 
faid againft  the  fame  Henry  Berkley  and  Richard,  and  that  they  have  no  Neceffity,  nor  are  by 
the  Law  of  the  Land  bound  to  anfwer  the  faid  Replication  in  Manner  and  Form  aforefaid  plead- 
ed. And  this  they  are  ready  to  verify,  wherefore  for  Want  of  a  fufficient  Replication  in  this 
Behalf,  the  fame  Henry  Lord  Berkley  and  Richard  pray  Judgment,  and  that  the  aforefaid  Henry 
Willion  may  be  precluded  from  having  his  Action  aforefaid  againft  them,  &c. 

And  the  aforefaid  Henry  Willion,  tor  that  he  has  above  alledged  fufficient  Matter  againft  the  Joinder  ;n  De. 
faid  Henry  Lord  Berkley  and  Richard  in  Maintenance  of  the  Action  of  him  the  aforefaid  Henrymuneu 
Willion  againft  them,  which  faid  Matter  the  aforefaid  Henry  Berkley  and  Richard  do  not  deny,  nor 
thereunto  in  anywife  anfwer,  but  the  faid  Averment  wholly  refufe  to  admit,  prays  Judgment  and 
his  Damages  by  Occafion  of  the  Trefpafs  and  Ejectment  aforefaid  to  be  adjudged  to  him,  &c.  And 
becaufe  the  Juftices  here  will  advife  of  and  upon  the  Premiffes  before  they  give  Judgment  thereon, 
Day  is  given  to  the  Parties  aforefaid  here  on  the  Morrow  of  the  holy  Trinity,  to  hear  their  Judg- 
ment thereon,  becaufe  the  Juftices  here  thereof  not  yet,  &c. 

The  Cafe  was  recited  in  this  Manner.     It  appears  by  the  Record  that  Henry  Willion  has  fued  aThe  case. 
Writ  of  Ejetlionefirw.ee  againft  Henry  Lord  Berkley  and  Richard  Knight,  for  ejecting  him  out  of  7  ^ouird^the 
Acres  of  Wood  with  the  Appurtenances  in  W'efton.     And  he  has  declared  that  Henry  Cock  Efquire  statute  </*<&„« 
was  feized  of  the  ftme  7  Acres  in  his   Demefn  as  of  Fee  ;  and  being  fo  feized,    the  5th  Day  of  7euts'a"m-" 
May  in  the  4  &  5  Years  of  the  Reign  of  King  Philip  and  Queen  Mary,  at  Hoddefdon  in  the  Coun-  monPe.fon. 
ty  of  Hertford,  he  demifed  the  fame  to  the  Plaintiff  for  the  Term  of  7  Years  thence  next  en-f^t^-fZ\n 
fuing  ;  and  that  he  the  faid  Henry  Willion  was,  by  virtue  of  the  faid  Demife,  poffeffed  of  the  faid taU  is  li,r?ited 
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7  Acres  with  the  Appurtenances,  and  them  occupied  until  the  Defendants  the  6th  Day  of  May f°r Defauit'of* 
in  the  Years  aforefaid  entered  into  the  faid  feven  Acres,  and  ejected  the  Plaintiff  out  of  his  Farm  1%  to  the  right 
aforefaid  to  his  Damage  of  10  /.     And  the  Defendants  plead  in  Bar  that  long  before  the  Time  of  isanSEftatetailS 
the  Ejectment fuppofed,  one  William  Marquefs  Berkley  was  feized  of  the  Manor  of  Wejlon  near'"  theKine>and 
Baldock  in  the  County  of  Hertford  (whereof  the  7  Acres  of  Wood  are,  and  then,  and  at  all  Times  Liberty  to  take* 
before  were,  parcel)  in  his  Demefn  as  of  Fee.     And   he  being  fo  feized,  a  Fine   levied  in  the h. as  a  fee. fim- 
Court  of  King  Henry  7.  here  at  Weftminfler  on  the  Octave  of  the  Purification  of  our  Lady  in  thfels^Xr^thT ' 
5th  Year  of  his  Reign,  before  Thomas  Brian,  Roger  Townfend,  William  Davers,  and  John  VaviforSx^z ie *»>'"• 
Juftices,  between  Edward  Willoughby  and  John  Skill  Complainants,  and  the  faid  Marquefs  De-  Power  to  alien 
forceant,  of  the  faid  Manor  with  the  Appurtenances  whereof,  &c.  viz.  the  faid  Marquefs  ac-  £*"  ^/-f' 
knowledged  the  faid  Manor  amongft  other  Things  to  be  the  Right  of  the  faid  Edward,  as  that  of  iffue  he  »»' 
which  the  faid  Edward  and  John  had  of  the  Gift  of  the  faid  Marquefs,  and  the  fame  releafed  to  J™,^^6 
them  and  to  the  Heirs  of  the  faid  Edward  for  ever,  wkh  Warranty  againft  all  Men.     And  thes.c.  s.p.  cited 
faid  Edward  and  John  by  the  fame  Fine  granted  and  rendered  to  the  faid  Marquefs  the  faid  Manor  ^0344"'  ^ s^' 
whereof,  &c.  amongft  other  Things,  to  have  and  to  hold  to  the  faid  Marquefs,  and  to  the  Heirs  a-  49-  b.  50.  a.' 
of  his  Body  begotten  ;  and  if  he  fhould  die  without  Heir  of  his  Body  begotten,  that  then  the*£°"  ZTa.\i. 
faid  Manor  whereof,  &c.  fhould  remain  to  the  faid  King  Henry  7.  and  to  the  Heirs  Males  of  his a  nCo.  7z.  a. 
Body  lawfully  begotten;  and  if  the  faid  King  fhould  die  without  Heir  Male  of  his  Body  begot- iFin'cif'rg?3' 
ten,  that  then  the  faid  Manor  whereof,  &c.  fhould  remain  to  the  right  Heirs  of  the  faid  Marquefs. 2  Finch  234- 
By  Reafon  of  which  Fine  the  faid  Marquefs  was  of  the  faid  Manor  whereof,  &c.  feized  in  his  De-4  ac'A  1-J9  ' 
mefn  as  of  Fte-tail,  the  Remainder  thereof  to  the  faid  King  Henry  7.  and  to  the  Heirs  Males  of 
his  Body  begotten,  and  for  Default  of  fuch  Iffue,  the  Remainder  to  the  right  Heirs  of  the  faid 
Marquefs  for  ever.     And  the  faid  Marquefs  being  feized  of  ftich  Eftate,  thereof  died  by  Protef- 
tation  feized,  without  Heir  of  his  Body  begotten  ;  after  whofe  Death  the  faid  King  Henry  7.  en- 
tered into  the  faid  Manor  whereof,  &c.  as  in  his  Remainder  thereof,  and  was  thereof  feized  in  his 
Demefn  as  of  Fee-tail,  viz.  to  him   and  to  the  Heirs  Males  of  his  Body  begotten,  the  Remain- 
der thereof,  for  Default  of  fuch  Iffue,  to  the  right  Heirs  of  the  faid  Marquefs,  by  virtue  of  the 
faid  Fine.     And  he  being  fo  feized  of  fuch  Eftate  died  thereof  feized,  after  whofe  Death  the  faid 
Manor  whereof,   &c.  delcended  to  the  late  King  Henry  8.  as  Son  and  Heir  Male  of  the  Body  of 
the  faid  King  Henry  7.  begotten,  whereby  the  fame  King  Henry  8-  into  the  faid  Manor  whereof, 
,&c.  entered,  and  was  thereof  feized  in  his  Demefn   as  of  Fee-tail,  viz.  to  him  and  to  the  Heirs 
Males  of  his  Body  begotten,  and  for  Default  of  fuch  Iffue,   the  Remainder  to  the  right  Heirs  of  the 
faid  Marquefs,  by  Force  of  the  faid  Fine.     And  the  fame  King  Henry  8.  being  fo  feized  thereof, 
died  by  Proteftation  thereof  feized,  after  whofe  Death  the  faid  Manor  whereof,  &c.  defcended  to 
the  late  King  Edward  6.  as  Son  and  Heir  Male  of  the  Body  of  the  faid  King  Henry  8.  begotten, 
•whereby  the  fame  King  Edward  6.  into  the  faid  Manor  whereof,  &c.  entered,  and  was  thereof 
feized  in  his  Demefn  as  of  Fee-tail,  the  Remainder  as  before.     And  afterwards  the  faid  King 
Edward  of  fuch  Eftate  of  and  in  the  faid  Manor  whereof,  &c.  being  feized,  died  without  Heir 
Male  of  his  Body  iffuing.     And  the  faid  King  Henry  7.  before  the  faid  Time  when,  &c.  died  with- 
out Heir  Male  of  his  Body  begotten,  whereby  the  faid  Manor  whereof,  &c.  remained  and  came, 
by  Force  of  the  faid  Fine,  to  the  aforefaid  Henry  Berkley  and  to  his  Heirs,  as  Coufin  and  next 
Heir  of  the  faid  William  Marquefs  Berkley,  that  is  to  fay,  as  Son  and  Heir  of  Thomas  late  Lord 
Berkley,  Son  and  Heir  of  Thomas  Berkley  Knight  late  Lord  Berkley,  Brother  and  Heir  of  Morice 
Berkley  Knight,  Son  and  Heir  of  Morice  Berkley,  Brother  and  Heir  of  the  faid  William  late  Mar- 
quefs Berkley.    By  Reafon  of  which  Premiffes  the  fame  Henry  Lord  Berkley  the  nth  Day  of  Auguft 
in  the  firft  Year  of  the  Reign  of  the  Queen  aforefaid,  into  the  faid  Manor  whereof,  &c.  entered 
as  in  his  Remainder,    as  it  was  lawful  for  him  to  do,  and  thereof  was  feized  in  his  Demefn  as  of 
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Fee    until  the  faid  Henry  Cock  into  the  faid  7  Acres  of  Wood,  before  the  Time  when,  &c.  enter- 
ed   and  the  fame  demifed   to  the  faid   Plaintiff  for   the   faid  Term,  as  the  faid  Plaintiff  has  de- 
clared ;  upon  whofe  Poffeffion  the  faid  Henry  Lord  Berkley  in  his  own  Right,  and  the  faid  Richard 
as  his  Servant  and   by  his  Command,  the  faid   Time  when,  &c.  entered,  and  the  faid  Plaintiff 
out  of  his  faid  Far m  ejefted  ;  and  fo  they  demand  Judgment/ ^?/0.     And  the  Plaintiff  by 'his 
Replication  confeffmg  that  the  faid  Marquefs  was  feized  of  the  faid  Manor  of  Weft  on  whereof, 
&c.  in  his  Demefn  as  of  Fee,  and  that  he  levied  the  Fine  in  manner  and  Form  aforefaid,  and 
that  the  faid  Marquefs-  died  without  Heir  of  his  Body,  fays  further,  that  after  the  Death  of  the 
faid  Marquefs  the  faid  King  Henry  7.  then  having  Iffue  of  his  Body  begotten  one  Arthur  tete  Prince 
of  Wales,  into  the  faid  Manor  whereof,  &e.  entered  as  in  his  Remainder,  and  was  thereof  feized 
in  his  Demefn  as  of  Fee,  by  reafon  of  the  faid  Finep  and  afterwards  the  faid  Prince  Arthur  died 
without  Heir  Male  of  his  Body  :   And  the  faid  King  Henry  7.  being  feized  of  the  Manor  whereof, 
&c.  in  manner  and   Form  aforefaid,  thereof  died  feized,   whereby  the  fame  defcended  to   King 
Henry  8.  who  entered,  and- was  thereof  feized  in  his  Demefn  as  of  Fee,  by  Reafon  of  the  faid  Fine. 
And  the  faid  Kin°-  being  fo  feized  took  to  Wife  Lady  Catharine  Latimer.     And  afterwards  by  an 
Aft  made  in  the  Parliament  of  the  faid    King  Henry  8.   begun  at  Weftminfter  the  14th  Day 
of  January  in  the  35th  Year  of  the  Reign  of  the  fame  King,   and  there  held  and  continued  unto 
the  29th   Day  of  March  in  the  faid  35th  Year,  amongfi   other  Things  it  was  enafted,  that  all 
Demifes,  Releafes,  Gifts,  Grants,  Obligations,  Recognizances,  Patents,  Fees,  Acquittances,  and 
other  Things,  from  thenceforth  to  be  made  by  the   faid  Lady  Catherine,  or  to  the  faid  Lady  Ca- 
tharine, by  or  to  the  faid  King  Henry  8.  or  by,  to,  or  between  any  other  Perfon  or  Perfons,  fhall 
Hand  and  be  of  the  fame  Force  and  Effeft  in  Law,  as  they  fhould  be  if  they  were  made  by,  to, 
or  between  any  any  other  Subjects  of  the  faid  King  Henry  8.  without  any  Intereft,  Profit,  or  Be- 
nefit to  come  or  accrue  by  any  Means  to  the  faid  late  King  Henry  8.  his  Heirs,  Executors,  or 
Succeffor?    of,  for,  or  in  any  of  the  Premiffes,  or  by  Reafon  or  Occafion  of  them,  or  any  Part 
of  them    or  otherwife,  as  in  the  fame  Aft  is  more  fully  contained.     And  that  afterwards  the  faid 
Kino-  Henry  8.  by  his  Letters  Patent  under  his  Great  Seal  of  England,  bearing  Date  the  25th  Day 
of  February  in  the  35th  Year  of  his  Reign,  gave  and  granted  the  faid  Manor  of  Weft  on  with  the 
Appurtenances  whereof,  &c.  to  the  faid  Lady  Catharine  then  his  Wife,  and  Queen  of  England,  to 
have  and  to  hold  to  her  for  Term  of  her  Life.     By  reafon  of  which  Gift,  Grant,  and  Aft,  the 
faid  Queen  was  feized  of  the  faid   Manor  whereof,  &c.    in  her  Demefn  as  of  Freehold,  the 
Reverfion  thereof  belonging  to  the  faid  King  Henry  8.  and  to  his  Heirs.     And  fhe  being  fo  feized, 
the  Reverfion  ui  fupra,  the  faid  King  Henry  8.  died,  and  the  Reverfion  defcended  to  King  Edward 
6.  whereby  he  was  feized  thereof  as  of  Fee.    And  he  being  fo  feized,  by  his  Letters  Patent  bearing 
Date  at  Weftminfter  the  10th  Day  of  July  in  the  firft  Year  of  his  Reign,  here  fhewn  forth,  grant- 
ed the  faid  Reverfion  of  the  faid  Manor  whereof,  &c.  to  Sir  William  Herbert  Knight  now  Earl 
of  Pembroke,  to  have  and  to  hold  to  the  faid  Earl  and  to  his  Heirs.     By  virtue  whereof  the 
faid  Earl  was  feized  of  the  fame  Reverfion  as  of  Fee  and  Right,  and  afterwards  the  Queen  died, 
and  the  Earl  entered  into  the  faid  Manor  whereof,  &c.   and  thereof  enfeoffed  the  faid  Henry  Cock 
and  his  Heirs ;  by  virtue  whereof  he  entered  and  was  feized  in  his  Demefn  as  of  Fee.     And  being- 
fo  feized  he  made  the  Demiie  ut  fupra,  by  force  whereof  the  faid  Henry  Willion  entered  and  was 
poffeffed  until  the  Defendants  ejefted  him  ut  fupra.     And  upon  this  the  Defendants  have  demur- 
red in  Law. 
wn.  &■  Safer       And  this  Demurrer  was  argued  in  the  faid  Terms  of  St.  Hillary  and  Easier  by  all  the  Serjeants, 
Term  3  EBx.    ^  b    Harper,  Southcote,  Walfto,  and  Cholm'ey  on  the  Part  of  the  Defendants,  and  by Puttrel,  Bendloe, 
Exceptions  ta-   apo<  Carus  Gn  the  Part  of  the  Plaintiff;  and  divers   Exceptions  were  taken  by  the  Serjeants  and 
ferdan^i.06"  Judges  alfo,  fome  to  the  Writ,  and  others  to  the  Pleading.     a  One  Exception  taken  by  the  Ser- 
Ante  i      jeants  of  Counfel  for  the  Defendants  was,  for  that  this  Claufe,  viz.  the  Goods  and  Chattels  of  the 
(c)  the  fame  tx-  rame  Henry  Willion  found  in  the  fame  J  Acres  of  Wood  they  took  and  carried  away,  was  left  out  of  the 
CA%Vvn)enbut  original  Writ.     And  this  Exception  was  alfo  maintained  by  Anthony  Brown  Juftice,  who  faid,  that 
Dycrc.  j.  a-    jn  Writs  a  Man  ought  to  purfue  the  Form  and  Order  of  the  Regifter,  and  we  cannot  now  make 
Lawlf  Ejeftm.  a  new  Form,  or  a.  new  Regifter,  and  in  Writs  it  is  fufHcient  to  fay  that  the  Regifter  is  fo,  and  in 
7  rays  that  the    eacn  0f  (-fog  "Writs  in  the  Regifter  there  is  the  Claufe,  the  Goods  and  Chattels,   {Sc.  took  and  carried 
the"  witfor ei"  away,  and  this  is  omitted  in  none  of  the  Writs  in  the  Regifter,  ergo  it  is  the  common  Courfe  and 
without  the       ufual  Form  of  Writs,  and  all  Writs  ought  to  be  fo  ;  and  th.o'  in  rei  veritate  the  Defendant  did  not 
^rchirties).5    take  any  Goods  and  Chattels,  for  perhaps  the  Plaintiff  had  none  there,  neverthelefs  he  (tight  to 
AndiFinch3i8  nave  thefe  Words  in  the  Writ,  and  make   a  fpecial  Declaration,  omitting  the  Goods  and  Chatties; 
cTauferhaiibe    as  in  many  Cafes  a  Man  fhall  have  a  general  Writ,  and  make  a  fpecial  Declaration  according  to 
where  the E^a  the  Trutn  °f  nis  Cafe.     And  altho'  there  is  a  Rule  in  the  b  Regifter,  that  in  a  Writ  of  Ejefiioneftr- 
menTis  fuppofed  ma  there  cannot  be  (Goods  and  Chatties),  becaufe  for  Goods  a  Man  fhall  have  an  Exigent,  and  in 
clu^h"  Law'" tne  Writ  of  EjctJione  firma  Diftrefs  infinite,  yet,  he  faid,  this  Reafon  is  not  c  fume ient  to  over- 
jnttnds  it  to  be   throw  the  Exception  taken  for  the  Omiffion  of  the  Words,  becaufe  in  this  Writ  there  is  d  vi 
chattidesWiother-  "  armis,  and  in  all  Writs  which  have  thofe  Words  e  Pfocefs  of  Outlawry  lies  by  the  Corn- 
wife  if  of  other  rnoh  Law.     f  And  F.  N.  B.  fays  that    Procefs  of  Outlawry  lies  in  this  Writ,  which  muff.  Ke 
bRegift.a27.b.  by  the   Common  Law,    for    it  is  given   by  no  Statute:    So  that  the  faid  Rule  in  the  Regit- 
c  Giib.  Law  of '  Jler  is  of  no  Weight.     £  But    in   Aftions    on  the  Cafe    Procefs  of  Outlawry  did  not  lie  un- 
j  9  Co.'778.  a.    riI  5t  was  given  by  the  Statute  of  19.  H.    7.  cap.  9.     h  Alfo  he  faid,  although    it  is  expreffed 

1  i-inc'h  318.     in   the   Reriftcr  that  a  Writ  of   Ejeclione  firma  lies   of  a   Pool,    or  of   Pafture    for  an  Ox, 
1Keb.164.pi.  ^J  J 

116.  Gilb.  Law  . 

of    Ejeam.     47  fays  if  thefe  Words  are  omitted  in  the  Writ  it  is  an  Error  incurable,  becaufe  there  mufr  appear  fuch  a  Trefpafs  in  the  Writ  as  will  give  the  King 
a   Fine,    which  cannot  be  without  thefe  Words  are  inferted.  e  M.  35.  H.  6.  6.  V/ur.kf.  ct  J\  ode.  9  Co.  78.  a.  Co.  Litt.   128.  b.  2,  Rol.  Abr.  805.  pi.  1.  Salk.  5. 

Ld.  Raym.987.  f  F.  N.  B.  2zo.  h.  Gilb.  Law  of  Ejeam.,  7.  I  Finch  318.         8  P.  10.  H.  7.  21.  pi,  15.   Bra.   Difcontin,  de  Procefs  61.    Ld.  Raym.   587. 
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yet  it  may  be  that  there  are  Goods  there,  viz.  Land  or  Timber  in  the  Pool,  and  in  the  Paflure 
an  Ox  or  a  Horfe,  and  a  BeU -round  the  Ox's  Neck,  and  Fetters  round  the  Horfe's  Feet,  and 
other  fuch  like  Things,  which  are  the  Goods  and  Chatties  of  him  that  is  ejected'.  So  that  this  is 
not  a  fufficient  Caufe  to  maintain  the  Omiffion  of  the  Words  Goods  and  Chatties.  And  there- 
fore it  feemed  to  him  and  to  the  Serjeants  of  Counfel  for  the  Defendants,  that  the  Writ  ou^ht  to 
abate  for  the  Omiffion  of  the  faid  Words. 

But  all  the  Serjeants  of  Counfel  for  the  Plaintiff,  and  all  the  other  Juftices,  viz.  Wefton  and 
the  Lord  Dyer  held  the  contrary ;    for  the  Claufes  of  Ejectment  of  the  Land,  and  of  the  caking  of 
the  Qoods  and  Chatties,  are  two  diftinft  and  feveral  Claufes.     a  And  if  the  Truth  be  that  the3 S,p-Antei9s- 
Defendants  did  not  take  any  Goods  and  Chatties,  it  would  be  idle  to  put  the  Claufe  in  •,  for  the  P"  °yer ' J" 
Law  will  not  fuffer  a  Man  to  complain  of  more  Things  than  he  has  Caufe.     b  For  which  reafon  if  F.  n?b.'  es'.d' 
one  Bcaft  is  taken,  the  Writ  of  Replevin  fhall  make  Mention  of  that  only,  as  bis  certain  labouring  T  F"i<*  '348.' 
Beaft,  or  his  certain  Ox,  and  it  fhall  not  fay  his  Cattle  in  the  plural  Number,  where  only  one  Beaft  Svi™7z.ll'*' 
is  taken,  caufa  qiiajupra.     c  And  in  the  Regifter  the  Writs  are  for  an  Ejectment  of  a  Manor,  and 
taking  of  Goods,  in  which  Cafe,  the  Lord  Dyer  laid,  it  fhall  be  intended  fuch  a  Manor  as  is  ftored  z  F^ch'^s'  ' 
with  a   Stock ;  but  there  is  no  Writ  in  the  Regifter  for  an  Ejeclment  of  Land,  or  Meadow,  or 
Pafture,  or  Wood,  and  taking  of  Goods.      And  if  there  was,  yet  the  Regifter  is  not  to  be  pur- 
iued  in  fuch  precife  Terms,  where  the  Truth  of  his  Cafe  who  lues  the  Writ  does  not  agree  with 
the  Words  in  all   Points.      And,  he  faid,  there  were  divers  Precedents  in  the  "Common  Pleas* 
where  fuch  Writs  as  this  is  here  were  held  good  ;  for  which  reafon  he  and  Wefton  Juftices  held 
the  Writ  go  >d  enough.     And  the  Lord  Dyer  faid  that  the  Words,  then   that  you   caufte   the  faid 
Tenements  to  be  refeized  of  Jhe  Chatties  which  within  it  were  taken,   and  the  faid  Tenement  'with 
the  Chatties  to  be  in  Peace  until,  &c  ought  to  be  in  every  Writ   of  Affize,  for  it  is  the  nfual 
Form,  and  the  King's  Command  for  the  Repofe  of  the  Party  in  the  mean  time,  and  there  is  no 
Precedent  to  the  contrary,  but  here  in  our  Cafe  there  are  feveral  to  the  contrary. 

Another  Exception  taken  to  the  Replication   by  the  Serjeants  of  Counfel  for  the  Defendants  ExcePtion  2> 
was,  that  in  the  Replication  the  Plaintiff  has  alledged  that  the  Marquefs  died  without  Heir  of  his 
Body,  after  whofe  Death  the  faid  King  Henry  7.  entered  into  the  faid  Manor  whereof,  &c.  and 
he  has  not  alledged  that  there  was  any  Office  found  proving  that  the  Marquefs  died  without  Heir 
of  his  Body,   which  he  ought;  to  have  done,  for  his  Death  is  Matter  of  Fac"t,  and  without  his  Death 
King  Henry  7.  had  no  Title  of  Entry  •,  and  there  ought  to  be  Matter  of  Record  to  prove  the  Mat- J  m.  <?.  Ed.  6. 
ter  of  Facl  which  gives  a  Title  of  Entry  to  the  King.     d  As  if  the  King's  Tenant  dies  feized  of  SJeSSh?6*. 
his  Land,  which  defcends  to  his  Heir  within  Age,  e  or  if  his  Villain  purchafes  Land,  the  King  can-  b.  n.'c.  §  415! 
not  enter  into  the  Land  without  Office  firft  finding  his  Title  ;  f  and  without  Office  there  can  beeEro.  ofikede- 
no  Intrufion  upon  the  PofTeffion  of  the  King,  and  therefore  Office  ought  to  be  found.     And  al-vant  Reheat. 53- 
though  the  Defendants  themfelves  in  their  Bar  have  faid  that  the  Marquefs  died  without  Iffue,   and  fco?*^"3' 
that  King  Henry  7.  entered,  without  alledging  any  Office,  yet  this  Confeffion  of  the  Defendants  2  Leon-c124. 
fhall  not  aid  the  Plaintiff,  for  as  to  the  Defendants,  the  Entry  and  Seizin  of  King  Henry  7.  after  lo^Finc^. 
the  Death  of  the  Marquefs  without  Iffue  is  not   for  Neceffity,  but  only  as  Conveyance  to  them,  InfraO- 
for  if  the  Marquefs  died  without  Iffue,  and  King  Henry  7.  without  I  flue  Male,  it  is  Iufficient  for  f  Stamf-  Preroe- 
the  Defendants,  whether  King  Henry  7.  ever  had  Seizin  or  Eftate,  or  nor.     For  if  the  King  was57"3" 
never  feized,  it  is  the  better  for  the  Defendants  •,  but  as  to  the  Plaintiff,  the  Strength  of  his  Title 
depends  upon  the  making  his  Leafe  good,  for  he  derives  his  Leale  from  Cock,    who  derived  his 
Title  from  the  Earl  of  Pembroke,  who  derived  his  Title  from  King  Edward  6.   who  derived   his*  seei  Finch 
Title    by   Defcent  from   King  Henry  8.  who  derived  his   Title  by  Defcent  from  King  Henry  7.  l62~  a  Finch 
who  derived  his   Title  from  the  Fine,   and  from  the  dying  of  the  Marquefs   without  iffue,   arid  ciw.  viz. 'that" 
Entry  by  himfelf.     So  that  if  the  Plaintiff  does  not  fufficiently  prove  that  the  Marquefs  died  with- "p°n  n  c-'if}  ,n 
out  Iffue,  and  that  the  King  had  an  Eftate  in  the   Land  after  his  Death,  he  does   not  fuffioiemly  tcflhe &%"&" 
prove  his  ovn  Titis  or  Intereft  ;  wherefore  the  Proof  of  that  is  the   Subftance  and  Support  of  FieehoM  isPre- 
the  Plaintiff's  Title.     But  although  the  Defendants  have  alledged  in  the  Bar  that  he  died  without theK^g with!. 
Iffue,  and  that  King  Henry  7.  entered,  this  Confeffion  fhall  not  prejudice  the  Defendants,  becaufcout  0ffi(:eb>'ths 
it  is   not  the  Subftance  of  their  Title,  for  the  Caufe  fhewn  before,  but  it  is  the  Subftance  of  the  nant  in  Tail e' 
Plaintiff's  Title.     And  when  it  is  fhewn  that  the  Marquefs  died  without  Iffue,  then  it  is  the  Sub-  witho'Jt  Iffiie- 
itance  of  the  Defendant's  Title  to  prove  that  King  Henry  7.  died   without  Heir  Male,  and  not ST- 9-^.7. 
to  prove  whether  there  was  any  Office  or  other  Matter  of  Record  to  entitle  King  Henry  7.  or  not.  1'™.' Efch^t  at' 
For  if  he  never  had  Seizin  in  Deed,  it  is  the  better  for  the  Defendants.     So  that  the  Confeffion  q$  si- office  devani 
that  which  is  not  material  for  the  Defendants  fhall  not  prejudice  the  Defendants,  nor  make  the  r.,gatKe  q^™' 
Plaintiff's  Title  bitter,  nor  can  it  give  Title  by  Law  to  the  King,  if  the  Lav/  would  not  give  icMoor2)3-4Co. 
without  their  Confeffion,  for  their  Confeffion  fhall  not  make  that  to  be  Law  which  is  not  Law.  \z\,  Voph^'y'. 
Wherefore  it  was  faid,  that  becaufe  there  is  no  Office  alledged  proving  the  Death  of  the  Marquefs,  Y'ni  Abr-  tit- 
and  the  Eftate  and  Seizin  in  Deed  of  the  King,  the  Replication  is  naught.  4.rpLS9.Ive 

But   the   whole  Court  argued  againft  this  Exception.     *  For  when  the  Marquefs  died  without  h  T 
Iffue,  the  Freehold  was  prelently  caft  upon  the  King.      For  Anthony  Brown  hid,  the  Freehold  a.  b.'ivcw. 
muft  of  Neceffity  be  in  fome  one,  in  order  that  he  who  has  Title  or  Right  to  it  may  know  ag.iinft4?0,  &• a- 
whom  he  ought  to  demand  it,  for  which  Reafon  it  fhall  not  be  in  Sufpence,  and  therefore  when  Davis  34!  a", 
the  Eftate  was  determined   in  the  Marquefs,  the  Law  caft  the  Poffeffion  in  Law  upon  the  King.  £wc>Cjva»pfe 
s  As  if  the  King's  Tenant  for  Life  dies,  the  Freehold  in  Law  is  prefently  in  the  King ;  h  and  foi  Finch  370. 
if  the  King's  Tenant  dies  without  Heir,  the  Poffeffion  in  Law  is   prefently  in  the  King  without 3Mod,Entr"66' 
Office.     '  For  he  faid,  an  Office  is  not  neceffary  but  where  the  King  fhall  take  by   it;  k  as  if  the  \fl  piJc^' 
King  makes  a  Gift  in  Tail  upon  Condition,  and  the  Condition  is  broken,  there  the  fame  ought  toarg"^do. 
be  found  by  Office.     '  So  ought  it  where  the  King's  Villain  has  purchafed  Land,  for  the  Kingk  Sce  Ante 213 
fhall  take  the  Land  thereby,*  and  the  Land  is  not  in  the  King  before  Office.     But  here  the  Free- B^kl%^n 
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hold  is  in  him  before  Office,  and  then  it  is  idle  to  have  an  Office  to  convey  that  to  the  Kino-  which 
the  Law  has  conveyed  to  him  before  the  Office  found.  And  as  to  the  Cafe  put  of  the  Wardfhip 
of  Land,  true  it  is  that  there  ought  to  be  an  Office  found-  to  entitle  the  King,  for  there  the  Free- 


5.  Pl. 34.  Fitz.  by  reafon  that  the  Law  conveys  the   Poffeffion  of  the  Tenancy  to  the  Seigniory  :  And  ib  v 
]to?GardJg6.    this  Diverfity  taken  about  the  firft  or  fecond   Years  of  King  Edw.  3.     And  as  in  the  Cafe  of  an 
Tenures9i.vin.  E{"cheat  the  poffeffion  of  the  Tenancy  is  caft  upon  another  Lord  before  Entry,  fo  is  it  caft  upon 
D. 'pi/15.  '    '  the  King,  being  the  Lord,  before  Office.     And  in  the  fame  Manner  here  the  Remainder  is  pre- 
fently  caft  upon  the  King  by  the  Death  of  the  Marquefs,  and  then  an  Office  afterwards  would  be 
fuperfluous.     And  for  the  fame  Reafon  alfo  the   Bar  is  good  by  the  Allegation  that  Kino-  Ed- 
ward 6.  died  without  Heir  Male,  and  that  the   Lord  Berkley  now  Defendant-  entered     without 
fhewing    any  Oufter  le  main,  or   other   Matter  of  Record  to  deveft  it  out  of  Queen  Mary  ■   for 
when  King  Edward  6.  died  without  Iffue  Male,  the  Freehold  was  prefently  caft  upon  the  Lord 
Berkley  now  Defendant,  and  never  came  to  Queen  Mary,   which  is  upon  the  Reaion  fhewn  be- 
fore.    And  hereupon  Anthony  Brown  faid,  if  Land  is  leafed  to  the  King  for  his  Life,  upon  Con- 
dition that  if  the  Leffor  dies  his  Heir  fhall  enter,  and  the  Leffordies,  there  his  Heir  ffiall  not  en- 
ter  without  Office  finding  the  Death,  and  without  Oufter  le  main  fued  •,  but  if  it  was  upon  Condi- 
tion that  if  the  King,  who  is  Leffee,  dies,  the  Leflbr  fhall  enter,  there  if  the  King  dies,  the  Leffor 
fhall  enter  without  Office,  or  Oufter  le  main  fued.     For  in  the  firft  Cafe  the  Condition  is  meeriy  a 
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Condition  which  abbreviates  the   Eftate,  but  in  the  other  Cafe  the  Condition  is  joined  to  t 
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34SJ  349.         c  Limitation  of  the  Eftate,  and  the  Condition  and  the  Limitation  tend  to  one  End,  "and  the  c 

dition  does  not    abridge  the  Limitation,    as  it  does  in  the  other  Cafe, ;  and  therefore  when  the 
King  dies,  the  Freehold  is  by  the  Act  of  the  Law  caft  upon  the  Leffor  before  Entry.     So  in  our 
Cafe  when  King  Edward  6.  died  without  Heir  Male,  the  Freehold  was  caft  upon  the  Lord  Berkley 
and  his  Entry  was  lawful  without  Office  or  Oufter  le  main,   and  the  Bar  reciting  that  he  entered  is 
good   enough  in  this  Point,  quod  fuit  conceftfum  per  totam  Curiam.     Alfo  admitting  that  an  Office 
H.&SfS*   was  neceffaI7  here'  Yet  the  Defendants  by  their  Plea  in  Bar  have  d  amended  the  Fault  which  they 
have  here  excepted  to.     For  they  themfelves  in  conveying  their  Title  to  them  have  fhewn  that  the 
Marquefs  died  without  Iffue,  and  that  King  Henry  7.  entered,  and  it  is  Matter  of  Subftance  for 
the  Defendants  to  fhew  the  Deaths,  for  the  Fee-fimple  which  the  Lord  Berkley  one  of  the  Defen- 
dants claims  could  not  be  executed  in  him  until  both  the  Eftates-tail  precedent  were  ended.     And 
therefore  it  is  as  material  for  him  to  fhew  the  Death  of  the  Marquefs  without  Heir  of  his  Body 
as  to  fhew  that  Henry  7.  died  without  Heir  Male  of  his  Body  ;  and  by  the  Plea  in  Bar  the  Defen- 
dants have  gone  further,  and  have  fhewn  that  the  Marquefs  died  without  Heir  of  his  Body,  and 
that  Henry  7.  entered,  and  died  without  Heir  Male  of  his  Body,  fo  that  they  have  confeffed  the 
Eftate  in  Deed  in  Henry  7.  and  the  Plaintiff  by  the  Replication  hath  faid,  well  and  true  it  is  that 
the  Marquefs  died  without  Heir  of  his  Body,  and  that   King  Henry  7.  entered,  &c.  whereby  he 
has  only  affirmed  that  which  the  Defendants  have  affirmed,  and  which  they  are  therefore  eftopped 
Dr^fe  stud5'    t0  %  is  faulty-     ■And  Anthony  Brown  faid,  e  that. in  Affize  if  the  Defendant  will  fay  that  he  en- 
iib.  1.  cap.  s.     feoffed  the  Plaintiff  in  Fee  upon  Condition,  and  the  Plaintiff  broke  the  Condition,  for  the  Breach 
1  Fmch  235.     wnereof  he  re-entered,  this  Plea  is  not  good,  becaufe  he  does  not  fhew  the  Deed  of  the  Condi- 
tion,  for   the  Condition  without  the  Deed  fhewn   does  not  lie  in  Averment;  but  if  the  Plaintiff 
fays,  well  and  true  it  is  that  the  Defendant  enfeoffed  him  upon  Condition,  and  that  he  broke  the 
Condition,  and  the  Defendant  re-entered,  and  afterwards  enfeoffed  him,   or   that  after  the  Con- 
dition broken,  and  before   his  re-Entry,  the  Defenda»t  releafed  to   him,  now  the  Bar  which  was 
faulty   is  made  good  by  the  Affirmance  of  him  that  might  have  taken  Advantage  of  it,  and  by 
his  Affirmance  he  is  now  eftopped  to  find   fault  with  it.     So  is  it  in  our  Cafe  here,  wherefore  this 
Exception  was  difallowed  by  the  Rule  of  the  Court. 
Exertion  3.  Another  Exception  taken  to  the  Replication  by  the  Counfel,  for  the  Defendants  was,  for  that 

the  Defendants   in  the   Bar  have   pleaded  the   Fine  which  limits  the  Remainder  in  Tail  to  Kino- 
Henry  7.  and  have  alledged  that  after  the  Death  of  the  Marquefs  King  Henry  7.  entered  into  the 
faid  Manor  whereof,  13c.  and  was  thereof  feized  in  his  Demefn  as  of  Fee-Tail,  viz.  to  him  and 
to  the  Heirs  Males  of  his  Body  begotten,  the  Remainder  to  the  right  Heirs  of  the  Marquefs,  by 
virtue  of  the  faid  Fine,  and  the  Plaintiff  in  the  Replication  fays,  well  and  true  it  is  that  the  Mar- 
quefs was  feized  in  Fee,  and   levied  the  Fine,  as  in  the  Bar  is  fhewn,  and  afterwards  the  Mar-   j 
quefs    died  without   Iffue,  and   then  he  fays  further,  that  afterwards  King  Henry  7.   havino  Iffue 
Male,  entered  as  in  his  Remainder,   and  was   thereof  feized  in  his  Demefn  as  of  Fee,  by  reafon 
of  the  faid  Fine,  which  does  not  agree  with  the  Plea  in  Bar  wherein  it  is  faid  that  he  was  feized 
in  Tail  with  the  Remainder  over,  for  a  Fee-fimph  in  Poffeffion  and   a  Fee-tail  in  Poffeffion  can't 
ftand  together  in  one  fame  Perfon  at  one  fame  Time,  for  which   Reafon  this  Contradiction  of 
the  Bar  without  a  Traverfe  is  not  receivable,  but   the  Replication  is  bad  by  reafon  of  this  Va- 
riance without  a  Traverfe  taken. 
*  see  s.p.ac-      *  But  the  whole  Court  argued  to  the  contrary.     For  the  Plaintiff  and  the  Defendants  have  a- 
CDn!2Bulfl-149' greed  upon  the  Fine,  by  which  they   have'  'fhewn  the  Eftate  as  it  was,  and    the  Defendants  have 
taken  it  to  be  a  Fee-tail  in  King  Henry  7.  and   the  Plaintiff  has  taken  it  to  be  a  Fee-fimple  in 
him,  efpecially   after  Iffue  had.     And  whether  it  be  a  Fee-fimple  or  a  Fee-tail  is  Matter  of  Law, 
which  belongs  to  the  Court   to  determine  ;  and  then  when  one  of  'em  fays  it   is  a  Fee -tail,  and 
the  other  fays  it  is  a  Fee-fimple,  this  is  according  as  they  took  the  Law  and  would  have  it  to  be, 
and  it  is  no   more  than  to  fignify  to  the  Court  that  they  varied  in  their  Judgment  of  the  Law, 
whereupon  the  Court  may  be  the  better  apprized  of  the  Point'of  Variance  upon  which,  they  are 

to 
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to  adjudge.     And  when  the  Matter  of  Fad  is  agreed -by  the  one  Party  and   the  other,  a  Tra- 
verfe cannot  be  taken  to  the  Operation  of  the  Law  thereupon,  a  for  a  Traverfe  (hall  never  be  taken  'eife' a*li  bTto 
but  to  Matter  of  Fact,  and  if  the  Parties  are  agreed  upon  the  Matter  of  Fad,  they  fhall  not  tra-  Matter. of  Faft 
verfe  the   Law  thereupon,  as  to  fay,  the  Law  upon  this  Matter  is  with  me,  -without  that  that  i.t. Matter Vlew] 
is  with  you  ;  but  the  Judges  fhall  adjudge  upon  it  without  Traverfe  of  the   Party.      For,    as  An-YAv-%°°-  Ld- 
thony  Brown  faid,  Matters  of  Fad  being  traverfed  fhall  be  tried  by  12  Men,  and   if  the  Plain-  4iY.mvin?Abr.' 
tiff  fhould   take  a  Traverfe  here,  it  would  be  to  make   12  illiterate  Men  try  a  Matter  of  Law tlt-  Traverfe  p. 
whereof  they  have  no  Knowledge.     And  he  faid,  it  is  not  their  Office  to  try  Matters  of  Law,  butp'4'  ' 
only  to  try  Matters  of  Fad;  for,  he  faid,  at  the  Beginning  of  our  Law  it  was  ordained  thatb  9Co.a5.  a. 
b  Matters  of  Fad  fhould  be  tried  by  12  Men  of  the  Country  where  the  Matter  arifes,  c  and  Mat-  "  Co'  IO-  b" 
ters  of  Law  by  12  Judges  of  the  Law,  for  which  Purpofe  there  were  -fix  Judges  here,  and  fix'  g^"^^^ 
in  the  King's  Bench,  who  upon  Matters  of  Law  ufed  to  affemble  together  in  a  certain   Place,  62. 
in  order  to  difcufs  what  the  Law  was  therein.     So  that  if  a  Traverfe  fhould  be   here   taken,  it 
v/ould   be  to  make  12  ignorant  Men  of  the  Country  try  that  whereof  they  are  not  Judges,  and 
which  does  not  belong  to  them  to  try  ;  and  therefore  the  croffing  of  the  Bar  by  the  Replication 
is  good  enough  without  a  Traverfe.     For   which  reafon  this  Exception  was  difallowed  by  the 
Rule  of  the  Court. 

Another  Exception  taken  to  the  Replication  was,  for  that  it  only  recites  Part  of  the  Ad  made  Exception  4, 
in  35.  H.  8.   touching  the  diftind  Capacity   of  the  Queen.      For  there  is  in  it  a  laving  to  every 
Subjed  their  Right,  which  is  omitted  in  the  Replication;  and  it  was  faid  that  it  is  but  a  particu- 
lar Ad,  whereof  the  Court  is  not  bound,  to  take  notice. 

But  the  whole  Court  was  of  Opinion  againft  this  Exception,  for  they  faid  that  without  its  be- 
ing pleaded  the  Court  and  all  the  Realm  are  d  bound  to  take  notice  of  it.     For  although   it  be  d  Her"vlth,a" 
made  touching  Things  between  the  King  and  Queen,  and  touching  the  Capacity  of  the  Queen,  1  And.  250.' 
yet  it  concerns  all  the  Subjeds  of  the  Realm.     e  For  every  Subjed  has  an  Intereft  in  the  King,  ^"chis 
and  none  of  his  Subjeds  that  is  within  his  Law  is  divided  from  the  King  who  is  his  Head  and  wing.  Max'.reg. 
Sovereign.     So  that  his  Bufinefs  and   Things  concern    the   whole  Realm-,  and   forafmuch  as  the8l,pl"  s°* 
whole  Realm  has  an  Intereft  in  the  King,  and  by  the  fame  Reafon  in  the  Queen,  who  is.  his  Wife,6  +Co,77- a- 
the   faid  Ad  concerns   the  whole  Realm,    and   may  well  be  called  a  general  Ad,   whereof  every 
one  is  bound  to  take  Notice.     And  Anthony  Brown  faid,  although  the  Saving  had  not  been  in  the 
Ad,   yet  it  fhould  have  been  implied  by  the  Intent  of  the   Makers,  for  the  Intent  of  the  Ad  was  f 
to  make  the  Queen  have  fuch  Capacity  as  is  expreffed  in  the  Ad,  and  to  tliis  Intent  only  the  Ad  and  the  Bo°L 
enures,  and  not  to  all  other  Intents ;  f  and  whoever  would  confider  an  Ad  well  ought  always   to there  cited* 
have  particular  Regard  to  the  Intent  of  it,  and  according  as  the  Intent  appears-  he  ought  to  con- 
ftrue  the  Words.     Wherefore  this  Exception  was  difallowed  by  the  Rule  of  the  Court. 

Another  Exception  was  taken  to  the  Replication  for  not  (hewing  the  Place  of  the  Date  of  the  £xccptjon  ,, 
faid  Letters-patent  of  King  Henry  8..  made  of  the  faid  Manor  to  the  Queen  for  Term  of  her  Life ; 
for  the  Plaintiff  conveys  his  Leafe  from  Cock,  and  Cock  conveys  his  'I  itle  from  the  Eari  of  Pem^ 
broke,  and  the  Earl  from  the  King  by  Grant  of  the  Reverfion,  in  which  Cafe  it  is  neceffary  for 
the  Plaintiff  to  make  the  Queen  have  an  Eftate  for  Life,  for  if  (he  had  not  a  particular  Eftate  in 
the  Manor,  it  could  not  pafs  to  the  Earl  by  Words  of  Reverfion.  And  in  order  to  make  her 
have  a  particular  Eftate,  it  is  requifite  to  fliew  that  the  Letters-patent  made  to  her  were  good 
and  perfed,  and  this  the  Plaintiff  has  not  done,  unlefs  he  (hews  in  what  Place  they  were  dated.  #  s.  p.  Ante 
For  in  all  Matters  of  Record  the  Place  of  the  Date  ought  to  be  (hewn,  as  well  as  the  Time  of  the  l49  (*)• 


Date.     And   fo  here  the  Plaintiff  (although  he  is  not  bound  to  (hew  the  Letters-patent  made  to  ^s  p-  M--° 
the  Queen,  becaufe   he  does  not  *  claim  by  them)  ought   peverthelefs  to  plead  them  certainly,  Palmes uPoiiard. 
which  he  has  not  done  when  he  has  omitted  the  Place  of  the  Date  of  them  ;  wherefore  for  Wanth  p.  h.  h.  g. 
of  (hewing  the  Place  of  the  Date,   the  Replication  is  ill.  h^'m"  b° 

But  the  whole  Court  was  of  opinion  againft  this  Exception.     £  For  although  it  is  ufual  in  plead-  M-  =0.  h.  7. 
ing  Deeds  to  (hew  the  Place  where  they  were  made,  in  order  to  inform   the  Court  of  what  Viffifi.^ PdialrcLCo" 
the  Jury  fhall  come,  if  they  are  denied,  this  Reafon  does  not  hold  Place  here,  as  the  Lord  Dyer  Li"-u7-b. 260. 
faid.     ''For,  he  faid,  no  Matter  of  Record  fhall  be  tried  per  pais,  if  it  be  denied,  and  the  Letters-  jct.0^,7','3' 
patent  are  a  Record  in  themfelves,  and  no  Record  can  be  tried  per  fan.     So  that  forafmuch  as  zRo'- Abr-5"74- 
the  Place  of  the  Date  is  (hewn  in  pleading  only  for  the  Certainty  of  the  Vifne,  and  for  no  other  ^Hob."™. ' 
Caufe,  therefore  the  Place  is  not  neceffary  to  be  (hewn  here,  becaufe  no  Jury  fhall  come  from  £r0i  J-  375-,  ' 
any  Vifne  to  try  the  Letters-patent.     Alfo  Anthony  Brown  faid,  if  neither  the  Place  nor  the  '  Day  T  Vinc'ngj. 
of  the  Date  be  in  the  Letters-patent,  yet  the  Letters-patent  are  as  good  as  the  Deed  of  any  k  other  Tli-  Perpaic.  3. 
Perfon   is,  which  has  not  the  Place  or  the  Day  of  the  Date.     '  For  the  Giant  of  the  Thing  is  the  ca^^ein  r,£h> 
Subftance,   and  the  Place  or  the  Day  of  the  Date  is  but  a  Circumftance  of  Truth,  and  not  Mat- fuimife  abate, 
ter  of  Neceflity.     For   if  the  King  grants  an  Office  to  one  by  his  Letters- patent,  and  afterwards  ^rF:::r"x^o 
grants  the  fame  Office  to  another  by  other  Letters-patent,  and  neither  of  the  Letters-patent  have  21.  ' 
any  Day  of  the  Date,  there  if  he  who  had  the  firft  Patent  be  difturbed  or  oufted,   he  fhall  have  ak  seeKeJw.  34. 
Scire  facias  or  other   Suit,  and  whether  his  Patent  is  more  ancient  than  the  other   dial  1  be  tried  hefd' good  ^w 
by  a  Jury  of  12  Men  upon  Iffue  joined  thereon.     And   the  Statute  of   18.  H.  6.  cap.  1.   recites  a^  was'  no 
Mifchief  in  antedating  the  King's  Letters-patent,  and   gives   Remedy  for  the  fame,  but   it  does  theD^e'the'reirf 
not  recite  any  Mifchief  arifing  from  the  Omiffion  of  the  Date,  but  ordains  that  of  every  Warranto  ^e  PJaintiff 
hereafter  fent  by  the  King  or  his  Heirs  to  the  Chancellor,  the  Day  of  the  Delivery  of  the  fame  to  the  anTwhereit  was 
Chancellor  flo  all  be  entered  of  Record  in  the  Chancery,  and  that  the  Chancellor  fljalUaufe  Letters-Latent  ™ie-  &  P.Noy 
to  be  made  upon  the  fame  Warrant,  bearing  Date  the  Day  of  the  Delivery  of  the  Warrant  into  the2' 
Chancery,  and  net  before,  and  if  any  Letters-patent  from  henceforth  be  made  to  the  contrary,  they fhall  Cart,  153°'' 
be  void,  and  holdenfor  none.      ™  By  which  Statute  Letters-patent  bearing  another  Day  of  Date  than  m  vin.  ai„.  tk. 
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the  Day  of  the  Entry  of  the  Warrant  (where  there  is  a  Warrant)  are  void,  and  not  otherwife  •, 
and  if  there  is  a  Warrant,  and  the  Day  of  the  Delivery  of  it  is  entered,  and  the  Patent  has  no  Day 
of  Date,  it  is  good,  and  is  out  of  the  Words   and    intent  of  the  Act,  and  remains  at  common 
Law.     And  at  common  Law  Letters-patent  were  good  notwithstanding  they  had  no  Day  of  Date, 
and  fo  ate  they  at  this  Day  notwithstanding  they  have  no  Day  of  Date  in  them,   quod  Dyer  concept. 
"  T'38'rkz6'  b  ^nc*  yec'  ^e  *~a^'  'n  t'ie  ^3ars  Impedit  brought  by  the  King  againft  the  Abbeis  of  Sim  in  38 
Record -3.  Bro.  H.  6.  the  Abbefs  conveyed  the  Fee-fimple  of  the  Advowfon  to  her  Fredecefforefs  by  Fine  ot  a 
patents  :9.        Bifhop,  and  in  order  to  make  a  good  Eftate  in  the  Bifhop,  fhe  fhewed  that  King  Henry  5.  was 
feized  of  the  Manor  to  which  the   Advowfon   was  appendant,  and  by  his  Letters- patent  leafed  it 
to  Hufband  and  Wife  for  their  Lives,  and  afterwards  King  Henry  6.  by  his  Letters-patent  bear- 
ing Date,  &c.  reciting  the  faid  Demife  to  the  Hufband  and  Wife,  granted   the  laid  Manor  to 
the  faid  Bifhop  and  others,  habendum  una  cum  Advocatione  to  them  in  Fee,  and  the  Bifhop  furvived 
the  others,  and  granted  it  to  the  Predecefforefs  of  the  Defendant  ut  fupra  :  And  the  King  demur- 
red upon  the  Plea,  and  one  Caufe  of  the  Demurrer  there  fhewn  is,  for  that  the  Defendant  plead- 
ed the  Letters-patent  made  to  the  Hufband  and  Wife,  (as  of  Neceffity  fhe  ought,  lor  the  whole 
Effect  of  the  Letters-patent  made  to  the  Bifhop  depended  upon  the  firft  Letters-patent  made  to 
the  Hufband  and  Wile,  for  if  there  was  ho  fuch  Leafe,  confequently  there  was  no  fuch  Rever- 
sion, and   if  fo,    then  the   fecond  Letters-patent  were  void)  and  did   not  fliew  the  Day,  Year, 
or  Place  of  the  Date  of  them.     And  there  it  is  argued,  that  although  fhe  fhould  not  be  compel- 
led to  fhew  the  faid  Letters-patent   made  to  the  Hufband   and  Wife,  becaufe  they  don't  belong 
to  her,  that  yet  fhe  ought  to  plead  them  certainly,  and  fhew  the  Day,  Year,  and  Place  of  the 
Date,  for  they  are  of  Record,  and  every  Matter  of  Record  ought  to  be  pleaded  certainly,  whe- 
ther it  belongs  to  him  that  pleads  it  or  not,  and  every  Matter  of  Record  ought  to  have  the  Year, 
Day,  and  Place  of  the  Date,  or  elfe  it  is  no  Matter  of  Record,  for  if  the  Letters-patent  have  no 
Date,   they  are  worth  nothing,  and  the  Party  fhall  have  Advantage  thereof  by   Demurrer.     And 
although  Judgment  was  there  given  for  the  King,  yet,  he  faid,  iie  did  not  take  the  faid  Excep- 
tion to  be  the  Caufe  thereof,  but  other  Matters  there  moved,  fo  that  he  apprehended  this  Point 
was  not  there  adjudged.     And  he  faid,  tho  the  Place  of  the  Date  be  out  of  the  Letters- patent, 
yet  they  are  good,  and  therefore  that  the  Replication   here  feemed  to  him   to  be  good,  notwith- 
ftanding  the  Omiffion  of  the  Place  of  the  Date.     Alfo  it  was  faid,  that  the  ihewing  of  the  Let- 
ters-patent made  to  the  Queen  is   but  Matter  of  Conveyance.     And  fo  this  Exception  was  dif- 
ailowed  by  the  Rule  of  the  Court. 
<=  m.  f%.  h.  7.      And  Anthony  Brown  in  fpeaking  to  this  Exception  faid,  c  if  a  Man  pleads  any  Grant  of  the 
Bru^fomfranT  King  by  his  Letters-patent  fealed  with  the  Great  Seal,  and  fhews  them  forth,  the  other  Party  can- 
,  de  faits  112,  in  not  fay,  mil  tiel  Record,  for  if  he  fhould  have  a  Day  to  bring  in  the  Record,  he  could  not  prove  ic 
11^'b.  co.Litt!  by  anv  other  Means  than  by  that   which  he  has  fhewn,  viz.  by  the  Great  Seal.     And  therefore 
260.  a.  6C0.     the  Party  and  every  other  fhall  be  eftopped  to  deny  it,  and  it  is  good  againft  all  by  Conclusion. 
Dec' ph.  r3'o7,8'  But  ^  a  Man  pleads  a   Recovery,  Fine,  or  Indictment,  or  the  like,  there  the  other  Party  may 
30S,  352.         fay}   nul  tjel  Record^  and  he  fhall  have  a  Day  to  bring  it  in,  for  there  he  may  bring  it  in  under 
ai°a,Pt-i  b'    the  Great  Seal,  which  is  a  greater  Authority  than  he   has  fhewn,  and  fo  is  the  Diversity,    as  he 

faid. 
Exception  6.  Another  Exception  was  taken  to  the  Replication,  for  that  in  the  Bar  it  is  alledged  that  King 

Edward  6.  died  feized,  and  the  Replication  does  not  warrant  that  he  did  not  die  feized,  (for  he 
had  granted  the  Reversion  to  the  Earl  of  Pembroke)  and  has  not  taken  a  Traverfe  to  the  dying 
feized  alledged  in  the  Bar  j  fed  non  allocatur  Exceptio,  for  it  is  not  of  any  Effect  to  be  traverfed,  nor 
very  material  whether  he  died  feized  or  not,  for  the  Estate  which  he  had  is  ended  by  the  Allega- 
tion of  the  Defendant,  fo  that  the  Defendant  does  not  claim  by  the  Defcent,  but  by  the  Remain- 
der before,  for  which  Caufe  the  Defcent  is  immaterial. 
Exception  7.  Another  Exception  taken  to  the  Replication  was,  for  that  it  contains  that  the  Earl  of  Pembroke 

after  the  Death  of  the  Queen,  entered  into  the  faid  Manor  whereof,  &c.  and  thereof  enfeoffed  the 
faid  Henry  Cock  and  his  Heirs,  by  virtue  of  which  he  entered  and  was  feized  in  his  Demefn  as  of 
Fee,  whereas  it  is  not  the  Order  of  pleading  upon  a  Feoffment  to  fay  that  he  entered,  for  the 
Feoffment  contains  Livery,  and  the  Livery  contains  Seizin  in  Deed,  which  is  as  much  as  an 
Entry,  for  an  Entry  is  to  no  other  Purpofe  but  to  gain  Poffeffion  in  Deed,  and  that  is  contained 
in  the.  Livery  before,  and  then  the  Allegation  of  Entry  makes  the  Replication  bad;  fed  non  al- 
d  s. p. Co.  Litt.  locatur  Exceptio,  for  although  the  faid  Reafon  is  true,  that  the  Feoffment  implies  Seizin,  which  is 
a.°3iRc4  Cr'V'  tantamount  to  an  Entry,  yet  the  Entry  alledged  does  not  make  the  Replication  bad,  for  it  is  but 

Surplufage,  d  which  not  being  contrary  to  the  Matter  before,  fhall  not  vitiate  the  Plea. 
Exception  8.  The  Lord  Dyer  moved  another  Exception  to  the  Replication,   for  that  it  contains,  that  King 

Edward  6.  granted  the  Reverfion  to  Sir  William  Herbert  Knight  now  Earl  of  Pembroke,  to  have 
and  to  hold  to  the  faid  Earl  and  to  his  Heirs ;  in  which  Cafe  if  he  was  then  only  a  Knight,  it 
cannot  be  well  faid  to  have  and  to  hold  to  the  faid  Earl,  nor  that  by  virtue  thereof  the  faid  Earl  was 
feized,  &c.  But  it  ought  to  be,  "  to  have  and  to  hold  to  the  faid  Sir  William  Herbert"  and, 
"  by  virtue  whereof  the  faid  Sir  William  Herbert  was  feized,"  fo  that  it  feemed  to  him  not  to  be 
as  well  as  it  might  be.  But  as  he  was  the  first  that  moved  this  in  his  Argument,  and  no  other 
argued  after  him,  therefore  none  of  the  reft  of  the  Juftices  fhewed   their  Opinions  therein. 

And  it  was  moved  by  fome  of  the  Counfel  for  the  Plaintiff,  that  the  Grant  of  King  Henry  8.  to  the 
Queen  for  her  Life  was  a  Difcontinuance  of  the  Tail,  and  that  the  Lord  Berkley  the  Defendant  might 
not  enter,  and  that  it  was  a  Difcontinuance  for  the  Life  of  the  Queen,  which  Southcote,  who  was  of 
Counfel  for  the  Defendants  granted  :  For  he  faid,  if  the  King  (hall  be  taken  as  Tenant  in  Tail,  then 

4.  his 
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hisGrantin  Fee,  inTail,or  for  Life  made  by  his  Letters-Patent  works  aDifcontinuance,forhe  cannot 
make  Livery,  and  therefore  the  Law  fays  that  fome  Wayhe  (hall  be  able  to  do  as  much  as  a  common  ao.  Bendi.,g9. 
Perfon  may,  that  is,  makeaDifcontinuance.  "And  if  a  Copyhold  is  entailed,  and  he  will  furrender^ri/*,,  J- 
to  the  Ufe  of  another  in  Fee,  and  a  Copy  is  made  to  the  other  accordingly,  this  (hall  be  a  PiPSpyhsid'ef^ 
continuance,  for  he  cannot  part  with  the  Land  by  Livery  or  any  other  Way,  and  this  Way  which  p1-  3- 
he  may  ufe  (hall  be  of  the  fame  Benefit  to  him  as  Livery  (hall  be  to  him  that  may  make  ir.     So  b  m.  38.  h.  8, 
in  the   principal   Cafe  it  (hall   be  a  Difcontinuance  for  Life.     But  his  Companions  held   that  ii ££&>§:" 
mould  not  be  a  Difcontinuance,  becaufe  it  only  paffed  by  Grant,  b  which  cannot  make  a  Difcon-35-.P^entsior. 
tinuance.     c  And  alfo  every  Difcontinuance  is  a  Wrong,  d  which  the  King  cannot  do.     But  he,  b^  c9'§  3i3. 
and  all  the  other  Counfel  for  the  Defendants,  and  the  whole  Court,  held,  that  if  the  King  (hall  be  c°- Li".' 332.  b*. 
only  Tenant  in  Tail,  fo  that  the  Matter  in  Law  will  ferve   the  Lord  Berkley  the  Defendant,  his  BiS'gml' 96^' 
Entry  (hall  be  lawful,  for  if  it  mould  be  a  Difcontinuance,  it  could  not  be  a  Difcontinuance  longer  z  .Fincn  240. 
than  for  the  Life  of  the  Queen.    For  the  Grant  of  King  Ed-ward 6.  to  Sir  William  Herbert  could  not    "c  '  3°8' 
make  a  Difcontinuance  in  Fee,  notwithftanding  it  was  executed  in  his  Lifetime,  becaufe  Kingc  lRoLR-,53' 
Edward  6.  was  never  feized  by  Force  of  the  Tail,  and  fo  by  the  Rule  of  e  Littleton  it  is  not  a  (i^'a^Ve46 
Difcontinuance.     And  therefore  the  Lord  Berkley  in  the  Remainder  might  enter  without  Office,  Books  there  cit- 
or  Scire  Facias  againft  the  Patentee,  or  any  fuch  Means,  for  the  Intereft  of  the  King  is  abfolute-  \'Uvtlet  *  6 
ly  determined,  and  nothing  remain-)  in  him.  e'     37' 

And  the  Lord  Dyer  in  his  Argument  took  Exception  to  the  Replication,  for  that  it  confeffes Exception 9. 
the  Eftate-tail  in  King  Henry  7.  and  then  fays  that  he  having  IfTue  Prince  Arthur  entered  and 
was  feized  in  Fee ;  whereas,  he  faid,  the  having  Iffue  did  not  make  him  to  have  the  Fee,  for  the 
Fee  either  accrued  to  him  by  the  Remainder  or  never,  for  admitting  that  it  was  in  the  King  as 
the  Plaintiff  will  have  it,  viz.  as  it  was  in  others  before  the  Statute,  yet  the  Fee-fimple  veiled 
at  the  Beginning,  tho'  by  UTiie  he  had  Power  to  alien,  which  he  had  not  before,  but  the  Iffue 
was  not  the  Caufe  of  having  the  Fee,  but  the  fir  ft  Gift.  So  that,  he  faid,  the  Iffue  did  not  make 
fuch  a  Metamorphofis  as  the  Replication  contains,  for  which  Reafon  he  faid  the  Replication  was 
not  good  in  this  Point. 

Alfo  he  took  Exception  to  the  Bar,  for  that  it  contains  that  King  Edward  6.  died  without  Heir  Exception  10. 
of  his  Body  iffuing,  and  that  the.faid  King  Henry  7.  before  the  Time  when,  &c.  died  without  Heir 
Male  of  his  Body  begotten,  which,  he  faid,  was  a  Contradiction  in  itfelf,  for  it  could  not  be  faid 
that  Henry*],  died  without  Heir  Male  of  his  Body,  when  he  has  (hewn  before  that  he  had  IffueHen- 
ry  8.  and  he  Edward  6.  But  if  an  Eftate-tail  is  given  to  J.  S.  the  Remainder  to  another,  and 
J.  S.  hath  Iffue  and  dies,  and  the  Iffue  enters  and  dies  without  Iffue,  and  he  in  the  Remainder 
brings  a  Formedon  in  the  Remainder,  f  he  may  fay  that  J.  S.  died  without  Heir  of  his  Body,  and  fSee  Dy.  14, 
the  vVrit  and  Declaration  there  (hall  be  good,  notwithftanding  the  other  (hews  that  he  had  Iffue p1,  7^ 
which  furvived  him,  and  entered,  and  died  without  Iffue,  for  when  his  Iffue  died  without  Iffue, 
he  upon  the  Matter  died  without  Heir  of  his  Body,  and  this  is  ufual  in  Writs  of  Formedon  in  Re- 
mainder, and  there  is  no  Repugnancy  of  his  own  (hewing  ;  but  to  (hew  that  he  had  Iffue  and 
died,  and  the  Iffue  entered,  and  died  without  Iffue,  and  then  to  fay  that  the  Father  died  without 
Iffue,  is  a  Repugnancy  of  his  own  (hewing  •,  and  here  he  might  have  ufed  other  Words  to  ex- 
prefs  that  there  was  no  other  Heir  Male  of  the  Body  of  Henry  7.  in  being,  for  he  might  have  faid 
that  Edward  6.  died  without  Heir  of  his  Body,  there  being  no  Heir  Male  of  the  Body  of  the  afore- 
faid  King  Henry  7.  alive,  which  would  have  fatisfied  his  whole  Intent  without  any  Repugnancy. 

Another  Exception  he  took  to  the  Bar,  for  that  it  contains  that  the  Lord  Berkley  the  De'en-  Exception  lt. 
dant  entered  as  in  his  Remainder,  and  was  thereof  feized  in  his  Demefn  as  of  Fee,  until  the  faid 
Henry  Cock  entered  into  the  faid  feven  Acres  of  Wood,  and  demifed  them  to  the  Plaintiff  for  the  z  tht.  §  70t, 
faid  Term,  as  the  Plaintiff  has  declared,  &c.   Which  is  not  well  pleaded,  for  the  Plaintiff  has  de-  ^°orH69b4,  pl: 
clareel  of  a  Leafe  in   Deed  made  to  him  by  Henry  Cock,  which  the  Defendants  ought  to  confefs  Bridgm.  &.* 
and  avoid,  or  traverfe,  and  here  they  have  not  done  either  the  one  or  the  other,  for  they  have  faid  ^rJl818' 
that  the  Lord  Berkley  was  feized  until  the  faid  Henry  Cock  entered  and  made  the  Leafe,  and  if  Cock  2.  Finch  45/ 
entered  and  did  not  diffeize  the  Lord  Berkley,  be  had  no  Eftate  to  make  the  Leafe,  for  the  De-  hs.  p.  42.h.6. 
fendants  have  fhewn  that  the  Lord  Berkley  was  in  by  good  Title  until  Cock  entered,  in  which  Cafe  his  ^p';  27-  Bro. 
Entry  (hall  not  gain  him  Pofferfion  ;  g  for  if  two  are  upon  the  Land,    the  Law  will  adjudge  the  r  Roi"!.2^. 
Poffe'ffion  in  him  that  has  the  bed  Right  to  it.     hSo  that  the  Entry  does  not  imply  a  Diffeizin,  f^^T' 657' 
and  without  a  Diffeizin  he  had  no  Eftate  to  make  the  Leafe,  for  which  Reafon  it  ought  to  have  nyi^Va,/,  e?j. 
been  faid  that  he  entered  and  diffeized  him,  and  afterwards  made  the  Leafe,  and  that  he  re-enter-  fg^y^*-, 
ed,  and  this  would  have  been  a  good  Confeffion  and  Avoidance  of  the  Leafe,  but  as  it  is  plead-  tit.  Poireffion  a! 
ed  it  is  not  fo,  for  his  Entry  does  not  imply  a  Diffeizin,  nor  (hall  it  gain  the  Poffeffion.     And  fo  p1' 3< 
■it  is  taken  in  one  of  the  Years  of s  Edw.  4.     Wherefore  the  Bar  feemed  to  him  not  good  for  thefe  * p- IO-  Ed-  4. 
two  Caufes,  but  as  he  firft  moved  thefe  two  Exceptions  in  his  Argument,  and  none  argued  after 
him,  I  could  not  learn  the  Opinions  of  the  other  Jufiices  therein. 

As  to  the  Matter  in  Law,  it  was  faid  by  the  Serjeants  above  mentioned  of  Counfel  for  the  De-  The  Ar  um   , 
fendants,  that  firft  the  Capacities  of  the  King  are  to  be  confidered,  and  how  many  Capacities  he  upon  the  Matter 
has  •,  and  if  he  has  feveral  Capacities,  then  in  what  Capacity  King  Henry  7.  took  the  Remainder  ;  Fo^X' Defen- 
and  whether  or  no  after  Iffue  had  he  had  Power  to  alien,  as  every  fuch  Donee  had  before  the  Sta-  dants. 
tute  de  donis  conditionalibus,  or  if  he  (hall  be  bound  and  reftrained  by  this  Statute,  as  every  other 
Donee  is,  and  if  he  (hall,  then  it  follows  from  thence  that  when  the  Iffues  Males  coming  from 
King  Henry  7.  were  extinct,  the  Lord  Berkley  now  Defendant  might  enter.     And  if  fo  be  that  King 
Henry  7.  may  be  faid  to  have  a  Fee-fimple,  and  to  have  Power  to  alien  pofl  prolem  fufcitatam,  King 
Henry  8.  (hall  alfo  be  deemed  in  the  fame  Cafe,  and  fo  fhall  King  Edward  6.  and  then  he  by  his 

•  O  o  o  Letters 
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'3W-    has,  and  in  this  he  is  fubjeft  to  Paffions  and  to  Death  as  other  Men  are  •,  the  other  is  a  Body  po- 
t!leeJ'77litic,  and  the  Members  thereof  are  his   Subjects,  and  he  and  his  Subjects  together  compofe  the 


Letters-patent  made  to  Sir  William  Herbert  has  lawfully  given  the  faid  Land  in  Fce-fimple,  and 
c.ki/fsclk.  from  thence  it  will  follow  that  the  Lord  Berkley  now  Defendant  might  not  enter,  but  was  without 
Vm.  Air.  tit.  f>ernedy.  And  as  to  this  it  was  argued  on  this  Side  that  the  Kino;  has  two  Canacities,  a  for  he  has 
d.  2.  pi.  5.    '  two  Bodies,  the  one  whereof  is  a  Body  natural  confuting  of  natural  Members  as  every  other  Man 

Ante  213  (b). 
*  See   Ar 
(cj  and 

Books  thciecit- Corporation,  as  Souihcvie  faid,  and  he  is  incorporated  with  them,  and  they  with  him,  and  he  is 
.'  n  .  ...  the  Head,  and  they  are  the  Members,  and  he  has  the  fole  Government  of  them  ;  and  this  Body 
cs.p,  1  Finch  ls  not  fubject  to  Pafiions  as  the  other  is,  nor  to  Death,  for  as  to  this  Body  the  King  never  dies, 
56.  2  Finch  S7,  b  and  his  natural  Death  is  not  called  in  our  Law  (as  Harper  faid)  the  Death  of  the  King,  but  the 
I9''Demifeof  the  King,  not  fignifyingby  the  Word  (Demife)  that  the  Body  politic  of  the  King  is  dead, 
Hohc.  jf CorSa  ^ut  t'iat  tnere  >s  aSeparation  of  the  two  Bodies,  and  that  the  Body  politic  is  transferred  and  conveyed 
for  fuch  a  Pur-  over  from  the  Body  natural  now  dead  or  now  removed  from  the  Dignity  royal  to  another  Body 
tohisHeh-smrhannat:ura^  So  tria£  lt  figni"cs  a  Removal  of  the  Body  politic  of  the  King  of  this  Realm  from  one 
ved  in  his  politic  Body  natural  to  another.  But  notwithstanding  that  thefe  two  Bodies  are  at  one  Time  conjoined 
KingCcanWhetogetncr»  II  yet  tne  Capacity  of  the  one  does  not  confound  that  of  the  other,  but  they  remain  diftinct 
nothing  in  his  Capacities.  c  So  that  the  King  may  take  in  his  Body  natural  Lands  or  Tenements  as  Heir  to  any 
unuSjnRight7'6^  n's  Anceftors ;  and  +  alfo  in  this  Capacity  he  may  purchafe  to  him  and  to  his  Eleirs,  *  and  his 
ot'hisDuuhyoi-Heirs  fhall  hold  the  fame  notwithftanding  he  is  removed  from  the  Eitate  Royal.  d  And  alfo  he 
the  Statute  !/e  ymay  take  or  purchafe  Lands  or  Tenements  in  Fee  in  his  Body  politic,  viz.  to  him  and  to  his 
<*W;7Mod.  78- Heirs  Kings  or  England,,  or  to  him  and  to  his  Succefibrs  Kings  of  England  \  fo  that  his  double 
'b).'r,nd(d)iniri Capacity  remains  as  it  does  in  other  Perfons  that  have  a  double  Capacity.  e  As  a  Bifhop  or  Dean 
(«)■  may  take  by  Defcent  or  Purchafe  to  them  and  to  their  Heirs,  or  to  them  and  to  their  Succeffors, 

as  they  pieafe.  f  And  to  prove  that  the  E^ftate  Royal  does  not  confound  the  other  Capacity, 
2 Finch  87%?! 'rne  Cafe  in  45.  Jfs.pl.  6.  was  alledged,  where  it  appears  that  King  Henry  3.  gave  a  Manor  to 
the  Earl  of  CoYnwal  in  Tail,  faving  the  Reverfion  to  himfelf,  and  died,  the  Earl  gave  the  Manor 
e Bro. Dean,  &c. to  another  in  Fee  by  Deed  with  Claufe  of  Warranty  in  Exchange  for  another  Manor,  and  after- 
30. i) 'perPo'iL i  wards  the  Earl  died  without  Iffue,  leaving  Affets,  and  the  Warranty  and  AfTets  defcended  upon 
poft"ch  n  K'nS  Edward i.  being  Heir  to  the  Earl ;  and  there  it  is  adjudged  that  the  King  was  barred  by 
this  Warranty  with  Affets,  and  therefore  the  Affignee  of  the  Alienee  had  Reftitution  of  the  Ma- 
f  45.  Afs.  Pi.  6.  nor  out  of  the  Elands  of  King  Edward  3.  who  had  feized  the  Manor  into  his  Hands  for  the  Rea- 
6s.ZBro!ir52n  y  fon  abovefaid.  Which  Cafe  proves  that  the  Capacity  which  the  King  has  in  his  Body  natural  re- 
Aflets  per  De-  mains  after  he  is  King,  for  elfe  the  Warranty  and  Affets  could  not  have  defcended  upon  him  as 
gative  52.  Taiic  Eleir  to  the  Earl  hir,  Anceftor  ;  fo  that  by  this  Warranty  and  Affets,  which  defcended  upon  the 
34.  Co.  Litr/p.  Body  natural  of  the  King,  he  was  barred  of  the  Reverfion  which  he  demanded  in  his  Body  poli- 
31.  a  baWi  tic,  for  it  was  parcel  of  the  Poffeffions  of  the  Crown,  for  any  Thing  that  appears  to  the  contrary, 
t  "Tro^r  ir'  ^n(^  as  ms  Capacity  remains  to  take  by  Defcent  as  Eleir,  fo  it  remains  to  purchafe  therein.  g  For 
Poft5s3.  '  'in  34.  H.  6.  (as  Southccte  faid)  the  Mafter  of  the  Houfe  of God  in  Canterbury  brought  a  ghiare  1m- 
gP .,  H  6  .±p?dit  againft  the  Abbefs  of  Sion,  and  counted  that  King  Henry  4.  was  feized  of  the  Advowfon  as 
b. Fitz. Quare  in  grofs  in  his  Demefn  as  of  Fee  and  Righr,  and  made  Defcent  from  him  to  King  Henry  5.  and 
R!ead!r«s8i2Bl0  ^rom  mrn  t0  K'ng  Henry  6.  who  granted  it  to  the  Plaintiff;  and  Exception  was  taken  to  the 
Dy.s6.pi.  95.  Count,  becaufe  he  faid  that  King  Henry  6.  was  feized  as  Heir  to  his  Father  of  the  Advowfon  as 
h  of  Fee  and  Right,  and  did  not  fay  injure  Corome,  which  he  ought  to  have  faid  ;  fed  non-allocatur, 

Contra  c'o!  Liu. for  it  is  held  by  the  Arguments  there,  h  that  if  the  King  purchafes  Land,  he  fhall  have  it  in  the  Ca- 
*%'&'ic°x'  Pac'tv  or~  h's  natural  Body,  and  not  in  right  of  the  Crown.  So  that  his  Capacity  to  take  in  his 
4 Bac.Abr.191. natural  Body  as  well  by  Defcent  as  by  Purchafe  remains,  as  well  as  his  Capacity  to  take  in  his 

Body  politic,  for  of  the  politic  Capacity  there  is  no  Doubt. 
» Supra  (h).  sed     Further,  as  to  the  Point  in  what  Capacity  King  Henry  7.  took  the  Remainder,  the  Counfel  for 

Contra  Co.  Lift.  '  i  ■  1        ^-i  r  i  •      r»      1  -n        -  i 

16.  a.  7  Mod.  the  Defendants  held  that  he  took  it  in  the  Capacity  of  his  Body  natural.  For  it  is  limited  that  if 
l&tf  AbTii'2  ^e  Marquefs  die  without  Iffue,  the  faid  Manor  fhould  remain  to  the  faid  late  King  Henry  7.  and 
to  the  Heirs  Males  of  his  Body  begotten,  by  which  Name  of  Henry  7.  his  proper  Name  is  figni- 
tp.  34.  h.  6.  fied,  and  the  Capacity  of  his  Body  natural  ;  for  King  he  muft  of  Neceffity  be  called,  and  the 
Ero.bDcLnf'f'ca^''nS  him  Henry  7.  is  a  Demonftration  what  King,,  that  is  to  fay,  not  King  generally,  but  King 
Prerogative  4.  Henry  7.  which  is  a  particular  King  known  only,  and  no  other,  by  th.it  Name.  And  no  other 
b.U%s°com"arV,' Words  could  have  been  ufed  to  fignify  his  proper  Name,  and  to  give  it  to  his  Body  natural. 
that  the  Daueh- '  And  if  Land  is  given  to  the  King  and  to  his  Eleirs,  he  takes  it  in  his  Body  natural,  and  not  in 
the  LandTpur-^his  Body  politic.  And  this  is  proved  by  the  faid  Cafe  in  34.  H  6.  where  the  Party  declared  that 
chafed,  becauie  the  King  was  feized  as  of  Fee,  and  did  not  fay  injure  Corona,  and  Exception  was  taken  to  it  be- 
poUik capacity,  caufe  he  did  not  fay  in  jure  Corona,  and  difallowed.  k  And  it  is  there  faid,  that  if  the  King  is 
and  as  fuch  ftaiifej2ecj  0f  Land  parcel  of  the  Crown,  and  parcel  by  Purchafe,  and  dies  leaving  a  Son' and  a  Daugh- 
|0rot°hVJ°thnthe ter  by  one  Venter,  and  a  Son  by  another  Venter,  and  the  Son  enters  and  dies  without  Iffue,  the 
other  Lands  par-  j) augbtfir  fhall  have  the  Lands  purchafed,  and  the  Son   the  other,  erro  a  Purchafe  of  the  King 

eel  ot  the  Crown  ^  _*•  ^ 

s.  p.  4Bac.Abr.d0es  not  go  to  the  Body  politic,  but  to  the  Body  natural.  '  And  if  Lands  in  Gavelkind  are  gi- 
*?3-  yen  to  the  King  and  to  his  Heirs,  and  he  dies  having  Iffue  two  Sons,  Southco'e  faid  that  both  fhall 

lLamb_Pe!amb_ inherit  together,  and  the  eldefl  being  King  (hall  not  have  the  whole,  and  fo,  it  was  faid,  it  is 
S;6.  follows  this  taken  in  a  certain  Book,  ergo  a  Gift  to  the  King  and  to  his  Heirs  veils  in  the  Body  natural  of  the 
^"00nnt;^utce0eKing,  and  not  in  the  Body  politic,  for  if  it  had  vefted  in  the  Body  politic,  then  the  el  deft  alone 
Litt.  i5j.  b.  Ro-fhould  have  had  it.     So  here  the  Remainder  in  Tail  to  King  Henry  7.  and  to  the  Eleirs  Males  of 


67"  Poft.s^Wjhk  Body  fhall  veft  in  his  Body  natural,  and  in  that  Body  he  fhall  enjoy  it,  ™  i'o  that  if  he  had  been 
ftrJ.  Brown  Jdepofed  or  removed  from  the  Office  of  King,  yet  he  fhould  have  held  this  Land  as  Land  purchaf- 

1  Keb.  s<=6.  r  °     J.  f  , 

1  Sid.  138.  €U 

T.  Ra)m,  77,  where  this  Opinion  is  denied  to  beLaw  by  TiuifJen  J.  f  Supra  (*). 
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ed  by  him  in  his  Body  natural.     a  But,   he  faid,   if  the  King  had  a  Villain  in  right  of  his  CroWn  a ,  Ro]  A  ' 
who  had  purchafed  Land,  and  the  King  entered  into  it,  there  he  fhould  have  it  iir  Right  of  his  734-  G.'f.i.  /. 
Crown,  and   fhould   hold  it  in  his   Body  politic,  becaufe  in   that  Body  he  enjoyed  the  Villain.  b  s«P"ft  *?* 
b  And  where  a  Man  has  a  Thing  by  Reafon  of  another,  the  Thing  which  comes  by  Reafon  6$ &%"$£/££ 
the  other  fhall  be  had  in  the  fame  Capacity  in  which  the  other  that  was  the  Means  thereof  was 0B  chls  Ground, 
enjoyed.     c  And  therefore,  he  faid,  in  41.  Ed.  3.  in  Affize  it  is  taken  that  if  a  Bifhop,  who  has  affcdcafe^re 
Villain  in  right  of  his  Church,  enters  into  the  Land  purchafed  by  his  Villain,  it  fhall  be  intended  ^£t0  defame 
in  right  of  his  Church.     So  if  the  King  has  a  Seigniory  in  right  of  his  Crown,  and  the  Tenant"1 
ceffes  or  difclaims,  whereby  the  King  recovers  the  Tenancy,  he  fhall  hold  k  in  right  of  his  Crown,  If^V^i.}' 
becaufe  in  that  Right  he  held  the  Seigniory  which  was  the  Caufe  of  the  Recovery.     But  here  this  *to«ma>n  5.  ' 
Remainder  in  Tail  to  King  Henry  7.  is  a  new  Thing  that   came   only    by  Purchafe,  and    not  by  h.Vb^.  y,;. 
Reafon  of  another  Thing,  and  therefore  he  fhall  be  taken  to  hold  and  enjoy  it  in  the  Capacity  ofle"a'f  46. 
his  Body  natural.  Co.l'itc.  i,^ 

Then  as  to  the  laft  Point,  viz.  if  the  King  fhall  be  reftrained  and  bound  by  the  Statute  de  donW1^- b- 2  M- 
conditionalibus,  fo  that  after  Iffue  had  he  could  not  have  Power  to  alien  :  The  Counfel  for  the  De-  1.  pjpl^jj*; 
fendants-faid,  that  firft  the  Common  Law  is  to  be  confidered,  and  the  Mifchief  that  was  before  §  234- 
the  Statute;  fecondly,  the  Purview  and  Intent  of  the  Statute  •,  and  thirdly,  the  Eftate  and  Pre-  . 
rogative  of  the  King.     And  as  to  the  Common  Law  before  the  Statute,  there  was  but  then  d  one'co.ii't!  jo'b. 
Eftate  of  Inheritance,  and  that  was  a  Fee-fimple,  but  thefe  Fee-fimple  Efhtes  were  in  two  Man- 6  Co-  4°-.a. 
ners,  the  one  a  Fee-fimple  abfolute,  the  other  conditional.     e  The  Fee-fimple  abfolute  was  when  Coaw/i,1,7^^. 
Land  was  given  to  a  Man  and  to  his  Heirs;  the  other  to  his  Fleirs  of  his  Body,  which  was  alio1''"6  •■oil  939, 
a  Fee-fimple,  but  in  this  laft  Eftate  there  was  a  Condition  annexed  to  it,  that  if  he  died  without  (Cj'Hl  (l)'H5' 
Heirs  the  Land  fhould  revert  to  the  Donor.     Which  Condition  was  implied  in  the  Words  as  well 
as  in  the  Intent,  for  in  that  the  Gift  is  to  one  and  to  his  Heirs  of  his  Body,  and  no  further,  there- c  l  Fnch  Io:- 
in  it  is  implied  that  if  he  has  no  Heirs  of  his  Body,  the  Donor  fhall  have  the  Land  again.     '  And  f  2  Inft     6 
hereupon  there  was  a  Writ  at  the  Common  Law  for  Recovery  of  the  Land  if  the  Donee  died  with-  Vaugh.  ?67. 
out  Iffue,  viz.   a  Formedon  in  Reverter,  which  the  Statute  fays  is  common  enough  in  the  Chancery.  2  bV^uV.  58,,. 
g  But  a  Fornudon  in  Remainder  for  him  in  the  Remainder  of  fuch  Eftate  lay  not  at  the  Common  z  17'nch  2^ 
Law  •,  h  for  a  Remainder  could  not  be  appointed  over  upon  fuch  Eftate  before  the  Statute  de  donls  g  ^  r  . 
was  made,  becaufe  a  Gift  t6  one  and  to  his  Heirs  of  his  Body  was  a  Fee-fimple,  whereupon  noVaugh.  '-.67,' 
Remainder  can  be  appointed  over,  Tor  a  Remainder  cannot  be  limited  upon   a   Fee-fimple  de-^5;iGo^ldJb- -c- 
termined.     k  But  if  the  Donee  had  JfTue,  then  he  might  have  aliened,  and  by  this  Alienation  have  14°,  151'. 
barred  his  Iffue  for  ever ;  for  they  conftrued  the  Gift  all  one  as  to  this  Purpofe  when  Land  wa^^j^*7^  g 
given  to  one  and  to  his  Heirs  of  his  Body,  and  when  it  was  given  to  him  and  to  his  Heirs,  if  he  Vm.  Abr.  -it. 
had  Heirs  of  his  Body.     So  that  they  took  this  as  a  Condition,  and  when  the  Donee  had  Iffue,  1°^°°  A; M' 
then  they  took  the  Condition  to  be  performed,  and  that  he  might  then  alien,  becaufe  he  had  fuch 
Heirs  as  were  limited  in  the  Gift.     i  But  if  he  had  died  without  any  Iffue,  or  if  he  had  had  Iffue, b  * Mod- 109. 
and  that  Iffue  had  died  without  Iffue,  the  Donor  fhould  have  had  a  Formedon  in  Reverter.     ForRep.m^Hatd- 
in  M.  4.  H.  3.  Fitz.  Formedon  64.  as  Southcote  cited  it,  a  Man  brought  a  Formedon  in  Reverter  wicj:  lib-  Wg. 
for  Lands  given  in  Frankmarriage,  becaufe  the  Iffue  of  the  Donee  died  without  Heir  of  his  Body,  a^h^Ti**." 
and  it  was  adjudged  that  it  lay  well  for  the  Donor  or  his  Heir.     ,n  And  if  the  Donee  at  the  l"oftz3^  (<=;. 
Time  of  the  Alienation  had  no  Iffue,  but  after  the  Alienation  had  Iffue,  who  died  without  Iffue,  i  Dj,  4    ,  jo 
fuch  Alienation  fhould  not  bind  the  Donor,  but  the  Donor  fhould  have  a  Formedon  in  Reverter.  Cu!-r°«  28. 
For  Southcole  alledged,  that  in  n  30.  Ed.  1.  in  Itinere  Cornubice  a  Man  brought  a  Formedon  in  Re-  iS\W  (^' 
verter,  for  that  the  Donee  died  without  Iffue  ;  and  the  Tenant  faid  that  the  Donee  aliened  before 
the  Statute,  and  had  Iffue,  and  the  Demandant  faid  that  he  had  not  Iffue  when  he  aliened,  and  fc  c°; Litr-  J9  *• 
there  the  Court  compelled  the  Tenant  to  anfwer  if  he  had  Iffue  alive  when  he  aliened,  wherefore  Booth  u^.Cut- 
the  Tenant  faid  that  he  had  Iffue  alive  when  he  aliened,  and  the  Demandant  e  contra.     By  which  i0*6-  ^239. 
Cafe  it  appears  that  if  the  Donee  had  Iffue  at  the  Time  of  the  Alienation,  fuch  Alienation  fhould  (h)  i4° (cJ-25e 
bind  the  Donor,  but  if  he  had  no  Iffue  at  the  Time  of  the  Alienation,  then  the  Alienation  fhould 
not  bind  the  Donor,  altho'  he  had  Iffue  afterwards,  becaufe  the  Condition  was  not  performed  at_  co'AT' a9- "' 
the  Time  of  the  Alienation,  that  is,  he  had  then  no  Iffue  of  his  Body.     So  that  they  conftrued  2  Finch  268. 
the  Gift  that  the  Donee  might  alien  after  Iffue  had,  which  was  contrary  to  the  Intent  of  the  Do-  mB 
nor,  for  he  intended  that  the  Land  fhould  come  back  again  to  him  whether  the  Donee  had  Iffue  69.  Co.LmTjg" 
or  not,  if  fo  be  that  all  the  Iffues  were  dead,  and  that  the  Iffues  (whilft  there  were  any)  fhould  *-J°°-  35-  *• 
have  the  Land,  and  no  other.     And  the  Expofition  which  they  then  made  of  the  Gift,  viz.  that  wing  Max. 'eg. 
the  Donee  might  alien  after  Iffue  had,  was  contrary  to  the  Will  of  the  Donor,  as  the  Preamble  of^.^1  -2Bac- 
the  Statute  de  donis  fays,  it  feemed  and  yet  feems  hard,  &c.  Which  being  a  great  Mifchief,  the  King 
and  the  whole  Parliament  intended  to  remedy  it,  as  the  Statute  itfelf  purports,  which  fays,  where- n  *$&■  Forme- 
fore  our  Lord  the  King  -perceiving  how  -neceffary  and  expedient  it  is  to  provide  Remedy  in  the  aforefaidion  6s' 
Cafes,  hath  ordained  that  the  Will  of  the  Giver,  &c.  fhall  be  obfrved,  &c.    So  that  for  a  great  Griev- 
ance they  provided  a  full  Remedy.     And  the  Act  fays  afterwards,  if  a  Fine  be  levied  hereafter 
upon  thefe  Lands,  ipfo  jure  fit  nullus,  whereby  it  is  ordained  that  a  Fine  (altho'  Fines  were  then  0  s„   A 
greatly  regarded)  as  to  the  °  Right  fhall  be  void  againft  the  Iffues  or  the  Donor.     Which  three  (oj. 
Claufes,  viz.  it  feemed  hard,  &c.  and,  wherefore  the  Lord  the  King  perceiving,  &c.  and,  that  the  Fine 
fhall  be  void,  fcJV.  intimate  to  every  Man  (zsCholmley  the  Recorder  faid)  the  great  Confideration  which 
the  Legiflature  had  in  the  making  of  the  Act,  and  that  they  apprehended  the  Grievance  to  be 
very  great,  and  intended  to  make  the  Provifion  for  it  general  without  any  Exception  ;  and  the 
Words  of  the  Purview  fhew  the  fame,  viz.  that  the  Will  of  the  Giver,  according  to  the  Form  in  the 
Deed  of  Gift  manifefily  exprcjfed,  floall  be  from  henceforth  obferved,  &c.     Which  Will  of  the  Donor 
6  .  to 
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to  have  the  Land  continue  in  the  Iffues,  and  to  have  the  Land  back  again  after  the Iffues  were 
dead,  was  as  great  when  the  King  was  Donee  as  when  a  common  Ferfon  was  Donee.  So  that 
there  is  no  Exception  of  the  King  either  in  the  Words  or  in  the  Intent  of  the  Act,  but  he  is  in- 
cluded in  the  Purview  of  the  Act,  as  others  are,  altho'  he  is  not  named  by  exprefs  Words..  And 
forafmuch  as  the  Act  is  made  to  fave  Men's  Inheritances,  we  ought  to  conftrue  it  according  to  the 
Confideration  of  the  Common  Law,  and  to  admeafure  the  Prerogatives  of  the  King  upon  this 
Ac~t,  which  is  made  for  the  Safety  of  the  Inheritances  of  others,  in  fuch  Manner  as  the  Common 
Law  admeafures  them  in  Cafes  that  affect  the  Inheritances  of  others  at  Common  Law.  And  al- 
tho' by  the  Common  Law  the  King  has  many  Prerogatives  touching  his  Perfon,  his  Goods,  his 
4inft.  301.  Debts  and  Duties,  and  other  perfonal  Things,  yet  the  Common  Law  has  fo  a  admeafured  his  Pre- 
Noyi74-  rogatives  that  they  fhail  not  take  away  nor  prejudice  the  Inheritance  of  any.  b  And  therefore 
*Tf"rfo.tf '  t'ie  Common  Law  fo  favours  the  King,  that  a  Cuftom  which  binds,  all  others  to  pay  Toll  for 
He,,gjion.i.%per  Things  bought  in  Markets  or  Fairs,  or  which  binds  Men  to  pay  Through-toll,  fhall  not  bind 

Pnjli 'rtl-i^w the  Kin'§  to  Pay  To11  in  fuch  Cafo'  but  he  is  excePted  by  his  Prerogative.     c  But  yet  a  Cuftom 

Bro.  Toll  9.      for  Toll-traverfe  fhall  bind   the  King,  as  Harper  faid,  who  cited  for  it  the  Book  oi  46.  Ed.  3. 

h     Fitz  for  Toll-traverfe  is  for  croffing  or  going  over  another's  Soil  or  Freehold,  and  it  affects   the  In- 

Toii.  s.'iShow!heritance  of  a  Man  to  fuffer  any  one  to  go  over  his  Ground,   not  being  a  common  Way,   with- 

I39'  out  paying  any  Thing  for  it,  for  which  Reafon  the  King's  Prerogative  by  the  Common  Law 

cannot  prevail  againft  fuch  a  Cuftom  as  ftands  with  the  Right  of  Inheritance  of  another.     d  Alfo 

(d)andtheBooks  he  faid  that  the  King  has  fuch  a  Prerogative  that  he  may  wave  Demurrer  and  plead  to  Iffue,  or 

there  cited.       wave  Iffue  and  demur  upon  the  Plea  of  the  other  Party,  e  but  yet  if  he  and  the  Party  ate  at  Iffue 

ep       Ed      he  cannot  change  his  Iffue  in  another  Term,  for  then  he  might  do  it  in  infinitum,  and  the  Party 

8.  a.  Fitz.  Pre-  might  be  difinheiited  thereby,  and  therefore  the  Common  Law  will  not  fuffer  the  King  to   have 

6°98.aM.e28!  h™6.  fucn  a  Prerogative.     So  in  general  Statutes  made  for  the  Safety  of  Inheritances,  or  for  the  public 

a. pi.  8.  Fitz.    Good,  the  Expofitors  of  them  have  conftrued  them  according  to  the  Courfe  of  the  Common 

vaurgh.a6s! 3'    Law,  viz.  that  they  fhall  include  the  King,  notwithstanding  he  is  not  named.     As  the  Statute  of 

H;ardr.  83,  455.  Weftminfter  2.  cap.  5.  made  to  redrefs  Ufurpations  of  Advowfons  upon  Tenants  for  Life,  or  dur- 

Heath's!MaLl,    'ng  tne  Minority  of  Infants,  ordains  that  as  often  as  any,  having  no  Right,  doth  pre  fen!,  during  the' 

i"7j.iFinchi84.  Time  that  fuch  Heirs  are^  in  Ward,  or  during  the  Eslates  of  Tenants  in  Dower,  by  the  Curtefy,  or  other- 

4'      wife  for  Term  of  Life,  &c.  at  the  next  Avoidance  when  the  Heir  is  come  to  full  Age,  or  when  after  the 

Death  of  the  Tenants  before  named  the  Advowfon  fhall  revert  unto  the  Heir  being  of  full  Age,  he  fhall 

have  fuch  Action  and  Exception  by  Writ  of  Advowfon  poffeffory,  as  the  laft  Ancefior  of  fuch  an  Heir 

f  t.  55.  h.  6.  Jhould  have  bad  at  the  laft  Avoidance  happening  in  his  Time,  being  of  full  Age  before  his  Death,  or  be- 

60.  b.  Fitz.  fore  the  Demife  was  made  for  Term  of  Life,  &c.  f  And  by  the  better  Opinion  of  the  Court  it  is 
lo.ri8mMoor2'  held  in  a  ^uare  Impedit  in  35.  H.  6.  that  if  the  King  ufurps  upon  Tenant  by  the  Curtefy,  or  dur- 
309.  iRoi.  r.  jng  the  Nonage  of  an  Infant,  this  fhall  not  gain  the  Patronage  of  him  in  the  Reverfion,'  or  of  the 
?Sinft.359.  Sed  Infant,  for  the  Statute  was  made  to  fave  the  Inheritance  of  them  that  had  Right,  and  for  the  pub- 
Contra  1  Roi.R.  Jic  Good.  s  But  the  principal  Cafe  there  was  that  the  King  ufurped  upon  an  Infant  Tenant  for 
15.  b.Tin!  Abr!  Life  of  an  Advowfon  of  his  own  Purchafe,  and  there  it  is  not  held  fo  clearly  that  he  fliould  avoid  it 
tit.  statutes  e.  Dy  Reafon  of  his  Nonage,  for  he  is. not  fo  fully  within  the  Purview  of  the  Act,  becaufe  he  had  not 

°'p'2  the  Advowfon  by  Defcent,  and  the  Statute  fays,  he  fjj  all  have  the  fame  Aclion  as  his  lasl  Ancefior 

sBr°-c?vennrefhould  have  had.  h  And  fo  it  is  there  held  that  where  the  Statute  of  Merton  cap.  5.  ordains,  that 
IT 7.  inrh^sL  TJ furies  fhall  not  run  againft  any  being  within  Age,  which  is  as  much  as  to  fay  that  the  Rent  fhall  not 
i>  t.  3e.  h  6.    be  doubled  during  the  Nonage  of  the  Heir,  if  the  King  gives  Land  to  another  rendering  Rent  pay- 

61.  b.  per  Ned-  able  at  a  Feaft  annually,  and  for  Default  of  Payment  that  he  fhall  double  the  Rent  at  everyDe- 
i*r0i?r"  i58i?'  fault,  and  afterwards  the  Grantee  dies,  his  Heir  within  Age,  there  he  fhall  not  double  his  Rent 
4  Bac.  Abr.199.  to  the  King,  for  altho' the  Statute  is  general,  yet  the  King  is  bound  by  it,  becaufe  it  is  made  for 
iiRoi.R.  166.  Remedy  oflnfants,  and  for  the  public  Good.  'Alfo  the  Statute  of  Merton  cap.  10.  which  or- 
4Bac.  Abr.  199.  dains  that  every  Freeman  "which  oweth  Suit  to  the  County,  Triih'mg,  Hundred,  and  Wapentake,  cr  to 

the  Court  of  his  Lord,  may  freely  make  his  Attorney  to  do  thofe  Suits  for  him,  includes  the  King  in  the 

general  Words,  for  a  Man  may  make  his  Attorney  to  do  his  Suit  to  the  King's  Court,  if  he  be 

his  Lord,  as  well  as  to  the  Court  of  another,  becaufe  the  Act  is  made  for   the  Eale  and  Conve- 

t  p  Lon         nience  of  Subjects.     k  So  in  Longo  5.  Ed.  4.  a  Man  indicted  of  Trefpafs  pleaded  not  guilty,  and 

Ed.  4.  gaabj      was  convicted,  and  there  he  fhewed  to  the  Jufticesthat  he  wanted  an  Addition,  and  that  the  Court 

5o?'ptriiam°ent   ex  °fflct0  ougnt  £o  confider  it,  altho'  he  had  pleaded   to  it,  and   he  prayed  Remedy,    and  there  it 

47.  iRoi.  r.    was  faid  that  an  Indictment  is  the  King's  Suit,  and  that  the  King  is  not  bound  by  the  Statute  to 

cromptKjb'c!3'  giye  an  Addition,  but  it  is  at  the  King's  Election,  as  it  was  at  the  Common  Law  ;  but  it  is  there 

i5.  b.  1  Finch    held  that  the  King  is  bound  by  the  Statute,  for  ol  a  Law  which  belongs  to  a  common  Perfon, 

^4.Vin.CAbr.  be  it  the  Common  Law  or  a  fpecial  Law,  every  Man  fhall_take  Advantage,  which  the  King  of 

tit.  statutes  e.  common  Right  cannot  defeat,  for  every  Man  is  an  Inheritor  to  this  Common  Law  of  Additionas  well 

24°P(g)-  °ft    as  t0  any  other  Common  Law,  which  the  King  cannot  defeat  without  Parliament,  for  of  this  Law 

every  Man  fhall  take  Advantage  :  And  to  this  all  the  Juftices  there  agreed  that  there  ought  to  be 

an  Addition  in  the  King's  Actions,  as  in  Indictments  where  Procefs  of  Outlawry  lies,  as  well  as  in 

Debt,  Trefpafs,    Appeals,  and   other  fuch  Originals,  where  Procefs  of  Outlawry  lies  •,  which, 

it.  31.  Ed.  1.  it  was  faid,  is  a  very  good  Cafe,  and  the  Reafon  there  given  is  well  worthy  of  Obfervation. 

tive'»8rei°Sco.  Yet  the  King  is  not  generally  bound  by  all  Statutes  in  general  Words,  unlefs  he  is  fpecially  nam- 

68.  b.  75.  a.     ed.     '  As  the  Statute  which  fays,  Common  Pleas  fhall  not  follow  our  Court,  does  not  bind  the  King  ; 

4  Ba"'.' Abr.1 199,  nor  tne  Statutes  which  give  Punifhment  for  Diftreffes  in  divers  Cafes,  nor  many  other  Statutes 

200.  Poft24o,  which  give  Punifhment  for  breaking  of  Orders,  or  touching  Goods  and  Chatties,  which  are  intended 

(  )-2i4(a).      only  between  Subjects,  and  to  prevent  Difcord  between  them  ;  but  otherwi'e  it  is  if  it  concerns  the 
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Safety  of  Inheritances,  or  the  public  Utility  of  the  Realm.    And  as  in  the  faid  Statutes  of  Usurpation, 
of  Ufury,  and  others  which  concern  the  Reality  or  Inheritance,  or  the  public  good  of  the  Realm, 
the  Expofitors  of  them  have  conftrued  them  to  include  and  bind  the  King  by  the  general  Words, 
without  any  fpecial  Mention  of  him,  fo  have  they  expounded  this  Act  de  donis  conditionalibus  to 
bind  the  King,  and  efpecially  upon  this  Reafon,  viz.  becaufe  the  King  and  the  Realm  have  ordain- 
ed that  the  Will  of  the  Giver,  according  to  the  Form  in  the  Deed  of  Gift  manifestly  expreffed,  ftoall  from 
henceforth  be  obferved,  fo  that  {thereby  it  has  made  the  Will  of  the  Donor  only  to  be  reflected  and 
regarded,  in  which   Words  (as  Walfh  faid)  the  King  has  fubmitted  his  own  Wiil  to  the  Will  of 
another,  and  that  by  Act  of  Parliament.     So  that  every  one  that  can  fay,  "  this  is  the  Will  of 
"  the  Donor  expreffed  in  the  Charter  or  Conveyance,"  may  thereby  bind  the  King,  and  take  from 
him  all  Elections  to  have  it  as  a  Fee-fimple  conditional,  as  well  as  the  Power  to  alien  after  Iffue 
had,  and  may  fay  to  him,  "  it  is  not  the  Will  of  the  Donor  that  you  fhall  have  a  Fee-fimple,  or 
"  that  you  may  alien  after  Iffue  had."     So  that  the  King  may  by  Juftice  bind  himfelf  to  the  Will 
of  another,  and  cannot  go  from  it;  for,  he  faid,  the  King  has  in  him  three  Things,  viz.  Power, 
Juftice,  and  Mercy  :  Power  to  do,   Juftice  to  enforce  him  to  do,  and  Mercy  to  reftrain  him  from 
doing.     The  laft  of  thefe  is  exercifed  in  Matters  that  touch  himfelf,  but  Juftice  to  enforce  him  to 
do  has  Refpect  to  Things  which  concern  the  Public,  fo  that  every  Subject  may  claim  from  him 
Juftice,  and  the  King  is  forced  by  Juftice  to  do  that  which  he  ought.     And  fo  the  Lord  Berkley 
might  fay  to  the  King,  "  you  have   bound  yourfelf  by  Authority  of  Parliament  to  the  Will  of 
"  another,  viz  of  the  Donor,  and  by'  his  Will  you  fhall  only  have  an  Eftate-tail,  and  you  have 
"  no  Power  to  alien  the  Land  from  the  Donor,  or  him  in  Remainder,  if  your  Tail  be  ended  ; 
"  and  your  Tail  is  now  ended,  and  therefore  1  who  am  in  Remainder  ought  to  have  it."     So 
that  he  may  claim  from  him  that  to  which  he  is  bound  by  the  Act,  as  another  Subject  is,  and 
he  may  object  to  him  the  Act,  which  reftrains  him  from  faying  that  he  has  a  greater  Eftate  than 
in  Tail.     And  to  prove  that  the  King  is  bound  by  the  Act,  and  tint  he  cannot  fay  fince  the  Act 
that  the  Eftate  is  a  Fee  fimple  conditional,  as  it  was  before  the  Act,  the  Cafe  of  Tenant  in  Tail 
attainted  for  Treafon  was  aliedged,  in   which  Cafe,  in  was  faid,  the  Iffue  in  Tail  fhould  inherit, 
and  the  King  fhould  not  have  the  Land  againft  the  Iffue  by  reafon  of  the  Attainder.     And   to 
this  Effect  the  Cafe  of  the  Earl  of  Kent  was  cited,   who  was  Donee  in  Tail  of  the  King,  and  com-  a 
mitted  Treafon  againft  the  King,  which  Cafe  is  in*  Mich.  y.  H.  4.  coram  Rfge,  where  the  Statute  32/a.Fitzji.we-- 
de  donis  conditionalibus  is  touched  to  this  Purpofe.     And  if  the  Iffue  in  Tail  mis;ht  fay  againft  the  2  ";  Bro,Jt. 
King,  that  his  tather  was  not,  as  to  the  King,    lenantota  ree-limple  conditional,  but  Tenant  251(1). 
in  Tail,  and  therefore  that  he  fhould  not  forfeit  the  Land   to  the  King  for  Treafon,  this  proves tt  37.  h.  s.  Bio. 
that  the  King  fhall  be  bound  by   the  faid  Statute,  by_ reafon  of  the  Words  (the  Will  of  the  Donor™™  co/lS 
Jhall  be  obferved).     b  And  this  was  always  received   for  Law,  and  practifed   until  the  Statute  of  130.  a.  372  b. 
26.  H.  8.  cap.  13.  which  enacts  that  every  one,  who  fhall  be  attainted  of  Treafon,  Jhall  forfeit  to  the\\^\.'^"'^7. 
King  all  his  Tenements  or  Hereditaments  which  he  has  of  any  Eslate  of  Inheritance  :  by  which  Words  2Ro1-  R-  3*5- 
viz.  (of  any  Eftate  of  Inheritance)  it  has  been  taken  that  Tenant  in  Tail  fhall  forfeit  entirely  the2Lcv.  170! 
Lands  entailed,  but  until  this  Act  was  made  it  has  always  been  held  and  practifed  otherwife  fince t.  Jones  240. 
the  Statute^  donis  conditionalibus,  viz.  that  the  Iffues  in  Tail  fhould  inherit  the  Lands  againft  igo'\'inR.'ig. 
the  King,  can  fa  qua  fitpra.     c  So  in  4.  H.  6.  Tenant  in  Fee-fimple,  who  held  of  the  King  in  ca-s-f:  £•  ^7- 
pite,  made  a  Gift  in  Tail,  to  hold  of  the  chief  Lord  of  the  Fee,  the  Donee  died,  his  Iffue  being  240.'  2Ha^k! 
within  Age,  and  the  King  feized  him  as  his  Ward,  and  the  Donor  claimed  him,  and  upon  the ^ ■♦Jg'  § /< 
Matter  difclofed  in  Traverfe  of  an  Office  there  was  a  Demurrer  in  Law  •,  and  there  it  is  well  de-Port^.  '' 
bated  whether  the  Donor  or  the  Donee  is  Tenant  to  ihe  King,  and  other  Matters  relating  to  the  c  P-4-  h.  6. 
Point  of  Wardfhip;  and  at  laft  it  was  awarded  by  the  Advice  of  all  the  Juftices  of  the  one  Bench  0^0%™!%. 
and  of  the  other,  that  the  Hands  of  the  King  fhould  be  ouftedx  and  that  the  Donor  fhould  be  re-  Tenures  21. 
ftored  to  the  Ward,  which   he  ought  not  to  have  been,  if  the  King  had  not  been  bound  by  the  s.t.coiti'aM. 
faid  Statute  de  don  s  conditiona'ibus  ;  for  if  the  Donee,  as  to  the  King,  fhould  be  as  he  was  before  27.  h.  s.  »s. 
the  faid  Act,  then  he  fhould  be  Tenant  of  a  Fee-fimple  conditional,  in  which  Cafe  he  fhould  be  &£  Tenures  i. 
immediate  Tenant  to  the  King,  and  then  the  King  fhould  have  had  the  Wardfhip  of  his  Iffue,  but  Poft  241(e). 
in  that  it  was  adjudged  that  he  fhould  be  in  Ward  to  the  Donor,  and  not  to  the  King,  therein 
all  the  Juftices  then  took  it  th.it  the  King  was  bound  by  the  Statute.     d  So  Walfh  cited  the  Cafe  a  m.  4.  h.  7. 
in  4.  H.  7.  and  faid  that  it  was  found  by  diem  claufit  extremum  after  the  Death  of  the  Lady  Dacres, \6,  Bro-P*ce 
that  one  by  Fine  gave  Land  to  another  for  Life,  the  Remainder  to  the  Lord  Dacres,  and  to  the 
faid  Lady  his  Wife  in  Tail,  and  the  Lord  Dacres  died,  and  the  Lady  Dacres  entered  upon  the 
Tenant  for  Life,  and  diffeized  him,  after  which  Diffeizin  the  faid  Tenant  for  Life  re-entered,  and 
was  feized  at  the  Time  of  the  Death  of  the  Lady  Dacres,  and  that  fhe  did  not  die  feized  of  any 
other  Land  :  And  one  came  into  the  Chancery,  and  furmifed  that  the  Tenant  for  Life  had  furren- 
dered  his  Eftate  to  the  Lady  in  her  Life-time,  and  fo  floe  died  feized,  and  prayed  a  new  Com- 
miffion  of  melius  inquirendum  for  the  King,  and  had  it,  upon  which  the  Commiffioners  fat,  and 
returned  it,  and  it  is  there  debated  whether  or  no  this  new  Commiffion  was  well  awarded,  and  it 
was  held  clearly  by  all  the  Juftices  that  the  Commiffion  was  badly  aw.irded  :  e  And  one  of  thee  Bro. Tenure 
principal  Reafons  was,  that  although  the  Land  was  held  of  the  King  by  Knight's  Service,  (as96' 
the  Cafe  ought  to  be  taken),  yet  it  was  held  of  the  Donor  in  Tail,  and  not  of  the  King,  and 
then  to  enquire  fur  a  better  Title  for  the  King,  where   it  appears   that  although  it  had  been  as 
they  furmifed,  yet  the  King  has  no  Title,  but  another,  viz.  the  Donor,  it  ought  to  be  utterly 
void ;  for  it  is  there  faid,  although  the  King   might  take  the  Services  by  the  Hands  of  the  Te- 
nant in  Tail,  becaufe  he  is  in  Poffeffion,  yet  notwithftanding  this  he  is  Tenant  to  the  Donor.    And 
it  was  for  this  Caufe  chiefly  that  all  the  faid  Juftices  held  that  the  Commiffion  was  badly  awarded. 
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By  which  Judgment  it  is  implied  (as  Waljh  faid)  that  the  Juftices  there  held  the  King  to  be  bound 
by  the  Statute  de  donis  condiiionalibus,  for  if  he  had  not  bten  bound  by  it,  then  the  Surmife  would 
have  been  fufficient  to  entitle  the  King,  for  then  the  Donee  fhould  have  been  faid,  as  to  the  Kins, 
to  have  a  Fee-fimple  conditional,  and  fo  fhould  have  held  immediatly  of  the  King,  and    not  of 
the  Donor  :  But  in  that  they  adjudged  that  he  held  of  the  Donor,  and  not  of  the  King,  therein 
it  is  implied  that  the  King  was  bound,  and  that  he  could  net  fay  that  the  Donee  had  a  Fee-fimple 
»  p.s.H.^.g.b.  conditional.     a  Alfo  Southcote  cited  the  Cafe  in  8.  H.  4.  which,  he  faid,  is  abridged  by  Fitzberbert 
Gafai™k'n'z    m  Title  Petition,  and  is  thus,  viz.  "  Tenant  in  Tail  of  the  Services  aliens  in  Mortmain,  and  the 
Petition  14.      "  Time  devolves  to  the  King  for  Default  of  the  other  Lords,  whereby  the  King  feizes  the  Services, 
Bro.  Mortmain  tl  and  afterwar(as  the  Lanc|  efcheats,  the  Iffue  in  Tail  (hall  have  Remedy  by  Petition  per  Gafccign  ■/' 
and  this  he  fhould  not  have  if  it  was  a  Fee-fimple  conditional  as  to  the  King.  So  that  thefe  Cafes  prove 
that  the  Judges  in  former  Times  have  taken  this  Act  to  bind  the  King,  and  to  reftrain  him  from 
all  Election  to  take  the  Eftate  as  a  Fee-fimple  conditional.     And  if  they  have  fo  taken  it  in  the 
Cafes  above  cited,  a  forliore  the  King  fhall  be  bound  in  the  Cafe  here;  for  in  the  faid  Cafes  he 
was  bound  notwithstanding  he  claimed  in  Right  of  the  Crown,  but  here  the  Eftate  vetted  in  King 
Henry  7.  in  his  Body  natural,  and  in  his  fingular  Capacity,  as  it  is  faid  before,  and  not  in  his  Bo- 
dy politic,  in  which  Cafe  he  fhall  not  have  his  Prerogatives  in  fuch  Latitude  as  he  fhall  in  Things 
which  he  enjoys  in  his  Body  politic  as  King.     But  this  here  vefts  in  a  more  inferior  Degree,  and 
more  diftant  from  Prerogative,   for  which  Reafon  it  feemed  to  them  that  the  Alienation  of  King 
Edward  6.  fhall  not  prejudice  the  Lord  Berkley,  but  that  his  Entry  is  lawful,  and  that  the  Plain- 
tiff fhall  be  birred. 
E  eo„tra  for  the      Qn  the  contrary  it  was  argued  by  the  faid  other  Serjeants  of  Counfel  for  the  Plaintiff.     And 
firft  they  admitted  that  the  King  has  a  double  Capacity,  and  that  both  remain  in  him  at  one  fame 
i>  see  Ante  air  Time,  and  that  he  may   take  in  the  one  or  in  the  other,  according  as  the  Gift  is  made  to  him. 
(o).andtheBooks  And  although  it  be  fo,  yet  here  King  Henry  7.  took  the  Remainder  in  his  Body  politic,  tor 
there  cited.       jj   ^s  ]jmjtecj  t0  ^\m   by  cjie  Name  of   King  Henry  7.  fo  that  it  is  not  Henry  7.  only,  but  Kin» 
iX^Fiiz'vir-  Henry  7.  and  he  is  named  by  the  Name  of  his  Body  politic,  as  well  as  by  the  Name  of  his  Body 
liament  2.  Bro.  natural,  and  he  has  Heirs  as  well  in  the  one  Body  as  in  the  other,  fo  that  the  Words  are  indiffe- 
f.'Vco.  &'., a    rently  put,  and  he  may  take  it  in  the  one  as  well  as  in  the  other.     But  every  Gift  fhall  be  taken 
Caj-vWs  Cafe,     molt   ftrongly  againft  him   that  gives   it,  and  moft  largely  for  him  to  whom  it  is  given.      And 

1  Finch  57!       if  £he   Body  politic  is   more  large   than  the  Body  natural,  then  it   is  more  beneficial   for  Kin o- 

2  Finch  82.  Henry  7.  to  take  k  in  that  than  in  the  other  Capacity,  according  to  the  Arguments  made  on  the 
e*!1^'.  a.9*Po1f *  oohrer  Side,  for  they  agree  that  in  this  Body  he  has  a  greater  Prerogative  and  greater  Liberty  than 
244  (£)•  in  the  other,  and  if  it  be  fo,  it  is  more  beneficial  for  him  to  take  the  Land  in  the  Body  politic 
d  M  Ed  4_  than  in  the  other.  And  therefore  upon  this  Account  he  fhall  be  taken  to  receive  it  in  that  Body, 
7.  pi.  15.  Fitz.  becaufe  the  Law  adjudges  it  belt  for  him.  But,  they  faid,  it  is  not  neceffary  to  reft  upon  this 
Fe^ffm!aiBu°fes  Point.  For  although  the  Law  fhould  adjudge  that  King  Henry  7:  took  it  in  his  Body  natural, 
31-  and  not  in  his  Body  politic,  yet  they  faid  that  he  is  not  void  of  Prerogative  in  regard  to  Things 
cThatthe  King  which  he  has  in  his  Body  natural,  but  he  fhall  have  Prerogative  and  Liberty  here,  admitting 
toVufe^T?"!'11  cnat  he  took  the  Land  in  his  Body  natural,  to  have  a  Fee-fimple  conditional,  and  to  have  Power 
Ed,  4.  17.  b.  to  zWtnpoS  prolem  fufcitatam,  as  he  fhould  have  had  if  he  had  taken  it  in  his  Body  politic.  b  For 
It. *Fro?FeT|inf  when  the  Body  politic  of  King  of  this  Realm  is  conjoined  to  the  Body  natural,  and  one  Body  is 
aiufes37.  Dy.s.  madeof  them  both,  the  Degree  of  the  Body  natural  and  of  the  Things  poffeffed  in  that  Capacity 
»RoK  Ak.'"'*  's  thereby  altered,  and  the  Effects  thereof  are  changed  by  its  Union  with  the  other  Body,  and  don't 
7?o.  c.  pi.  1.    remain  in  their  former  Degree,  but  partake  of  the  Effects  of  the  Body  politic.     c  And  therefore 

.°Popiu72.  it  appears  in  1.  H.  7.  that  the  fame  King  Henry  7.  was  attainted  by  Parliament,  and  it  is  there  a 
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cro. .  j.  50,  51.  greed  by  all  the  Juftices,  that  eo  inStante  that  he  took  upon  him  to  be  King,  he  was  a  Perfon 
«2?Lane°54!     able,  and  difcharged  of  the  Attainder.     And  the  Reafon   theieof  is,  becaufe  the  Body  natural 
H*"*-  46W 4$8. .-^jjjj  tne  ;goc]y  politic  are  confolidated  into  one,  and  the  Body  politic  wipes  away  every  Imperfec- 
crompt.  j.  c.    tion  of  the  other  with  which  it  is  confolidated,  and  makes  it  to  be  in  another  Degree  than  it 
^'s'^ot^xjtl  fh°ukl  be  if  it  were  alone  by  itfelf.     "  So  Waljk  faid,   where  King  Richard  3.  was  enfeoffed  to  the 
345.  Giib.  Law  Ufe  of  others,  and  afterwards  took  upon  him  the  royal  Fftate,  the  Law  was  taken  that  the  Ufe 
of  ufes,  &c .5,  was  gone  .   anci  therefore  an  Act  was  made  in  the  firft  Year  of  his  Reign  cap.  5.  that  the  Land 
4W.  Abr!  100,  fhould  be  in  Fee  in  the  ce/luy  que  Uje.      And  the  Caufe  why  the  Ufe  there  was  gone  by  the  com- 
B^t'fcfi2 vera' mori  Law,  was  not  becaufe  the  Capacity  of  his  Body  natural  was  drowned  by  the  Dignity  royal, 
4-9,  where  the  (for  this  Capacity  remained  after  he  was  King,  and  in  this  Capacity  he  held  the  Land  afterwards) 
Roi?serfays  that  DIU  ^  Reafon  was,  becaufe  to  the  Body  natural,  in  which  he  held  the  Land,  the  Body  poliric 
he  takes  the   was  affbciated  and  conjoined,  during  which  Affociation  or  Conjunction  the  Body  natural  partakes 
NaturJofaTruf-01'  ^  Nature  and  Effects  of  the  Body  politic:  e  And  the  Body  politic  cannot  be  feized  to  a 
tee,  notwith-    Ufe,  no  more  can  the  Body  f  natural  during  the  Time  they  are  together,  for  it  is  drawn  to  the 
aeraufceired6"  Quality  and  Effects  of  the  Body  politic  which  is  the  greater.     For  Richard  3.  taken  abftractedly 
opinion  to  the  from  King  did  not  hold  the  Land,  but  Richard  3.  being  King  held  it,  who  m'ght  not  fo  dehafe 
contrary.  himfelf  as  to  have  Land  to  the  Ufe  of  another.     So  that  the  Body  natural,  by  partaking  of  the 

Read.on  stat? of  other,  is  not  in  the  fame  Degree  as  it  fhould  be  if  it  was  disjoined  from  the  other,  and  the  like  of 
ufes.  34&.  the  Land  which  he  holds  in  the  Body  natural.  For  Bendloe  faid,  s  as  a  Villain  that  purchafes 
s  r-"'iJ  V2'  free-land  fhall  make  it  to  be  Villain-land  according  to  the  Nature  of  his  Perfon  who  holds  it, 
a  Finch  23.  h  fa  e  converfo,  the  Perfon  of  the  King,  which  is  moft  free,  and  has  the  moft  Prerogatives  and. 
h  ibid.  Franchifes,  fhall    make  the  Land  which  he  holds  to  enfue  the  Nature  of  his  Perfon,  and  to  be 

1  t.  43.  Ed.  3.  demeaned  according  to  his  Privileges.     '  And  he  faid,  if  the  King  purchafes  a  Manor  to  which 
cidents  iZ'       a  Franchife  is  appendant,  and  afterwards  aliens  the  Manor,  the  Franchife  fhall  not  pafs,  and  fo, 
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he  faid,  'thorp  held  in  43.  £i.  3.  in  a  %an?  Impedit :  And  the  Reafon  is,  becaufe  notwithftand- 
ing  that  the  King  purchafes  the  Manor  to  him  and  to  his  Heirs,  and  that  it  fhall  veil  in  his  Bo- 
dy natural,  yet  to  this  Body   the  Body  politic  is  annexed,  which  will  not  fuffer  the  F-ranchife  to 
be  in  E/Je.     Which  Cafe  proves  that  although  the  Body  natural  of  the  King  is  diiiinct  in  Capa- 
city from  the  Body  politic,  yet  it  does  not  remain  diftinct  from  it  to  all  other.  Purpofes.     "So  * F' N;  B'  '7-,?" 
if  the  King  in  his  Body  natural  and  another  purchafe  Lands  in   Fee-fimple  jointly,  they  are  nod  165.  Tenant's^ 
Jointenants,  but  Tenants  in  common,   between  whom  Survivorfhip  fhall  not  hold  Place  •  And  irf  Common  2^- 
ib  if  the  Purchafe  be  before  he  is  King,  after  he  is  King  the  Jointure  is  fevered.     But  if  the  Kino-  v    "C  8'3 
in  his   Body  natural  was   to  all   Purpofes   as  a  common  Perfon  is   in  his  Body  natural,  then  he  l^'i 4fi*/' 3' 
might  hold  in  Jointure  with  another,  whereas  no  Body  politic  can  hold  in  Jointure.     And  there-  Grants47-  Br:>' 
fore  when  the  two  Bodies  in  the  King  are  become  as  one,  to  which  no  Body  is  equal,  this  double  Prerogative^. 
Body,  whereof  the  Body  politic  is  the  greater,  cannot  hold  in  Jointure  with  any  finale  one   '  Finch  IC?- 
b  So  (Bendloe  faid)  if  the  King  has  a  Seigniory  in  his  Body  natural,  he  may  diftrain  for  The  Ar-.**""^?6' 
rearages  thereof  in  all  the  Tenant's  Lands  holden  of  others,  by  reafon  of  the  Accefllon  of  the  C  H'i10'  m  4' 
royal  Eftate  ro  his  natural  Body.     So,  he  faid,  if  the  King  in  his  Body  natural  before  he  was  Kino-  *'sp,  s.'c.  eked, 
or  after,   purchafes  Land  in  Fee-fimple  upon  Condition,  and  the  Condition  is  broken,  the  Feoffee  ^inte^To  h"-) 
Cannot  enter  upon  him  for  the  Condition  broken,  as  he  might  if  the  Eftate  royal  was  removed  from  CromPt-  J-  c- 
his  body  natural.     c  And  Puttrel  put  the  Cafe  in  10.  H.  4.  where  the  King  as  Heir  of  the  Duke  f'^'po^T,2^ 
of  Lancafter  brought  a  Scire  facias  to  have  Execution  of  Lands,  and  in  the   Writ  there  was  the 
Claufe,  quod  non  omittas  propter  aliquam  libertatem,  and  the  Writ  was  challenged  becaufe  thefe 
Words  are  ufed  in  Writs  where  the  King  demands,  as  King,  a  Thing  which  belonos  to  the  Crown  • 
but  the  Writ  was  awarded  good,  notwithstanding  that  the  Poffeffions  of  the  Dutchy  were  fevered, 
from  the  Crown  by   Parliament:  So  that  although   he  there  demanded  the   Land  in   his  natural  a  See  Ante  i„. 
Body,  he  had  Benefit  of  his  Body  politic,   and  thereby  he  maintained  the  Writ,  which  he  fhould  (^andtheBooks 
not  have  done  if  the  Body  politic  had  been  disjoined  from  the  Body  natural.     Wherefore  ic  ap-  tenerecited- 
pears  by  thefe  Cafes,  that   although  it  fhould  be  admitted  that  King  Henry  7.  took  the  Hemain  (ty -and' the- 
der  in,  his.  natural  Capacity,   neverthelefs   he  is   not  deftituce  of  Prerogative  in   this  Cafe,  but   by  I^T  ^^ 
the  Conjunction  of  the  Body  natural  with  the  Body  politic  of  King  of  this  Realm  and  the  Eftate  f5 
royal  he  is  advanced,  and  fhail   have  his  Privileges,  an.!  his  Election  to  have  a  Fee-fimple  condi-  wd^Books' 
tional,  or  Power  to  alien  after  Iffue  had,  as  he  fhould  have  had  if  he  had  held  it  in  his  Body   po- thereciied- 
litic.     So  that  if  the  Body  politic  of  the   King  (if  the  K:ng  had  taken  the  Land  therein)  might  a^dthe^olf ) 
have  had  an  Election  to  have  a  Fee-fimple,  or  Power  to  alien  after  Iffue  had,  in  the  fame  Manner there  citedi 
he  fhall  have  here,  though  he  takes  it  in  the  Body  natural ;  and  this  is  the  only  Point  that  re- h  i8-A(I'-p1-?- 
mains  to  be  difcuffed.     And  as  to  this,  true  it  is  that  before  the  Statute  de  donis  conditionalibus  d  all  ta3"5jkj 
Eftates  of  Inheritance  were  Fee-fimple  abfolute,  or  Fee-fimple  conditional,  and  trie  Fee-fimple  Latch  74- Booth 
abfolute   was  as  it  is  before  recited,  and  the  Fee-fimple  conditional  was  that  which  we  now  call  I4I-Poft25^m^ 
an  Eftate-tail,  viz.  when  it  was  limited  that  the  Heirs  who  fhould  inherit    the  Eftate  fhould  rltS'?ic^ 
iffue  of  the  Body  of  one  or  two  Perfons  certainly  named,  which  Eftates  were  called  conditional  24B.  n.  c.  §3. 
for  the  Caufe  fhewn  before.     e  And  becaufe  thefe  Eftates  were  Fee-fimple,  no  Remainder  could  li^T' '" 
be  appointed  over  upon  the  Determination  of  them,  f  for  a  Remainder  cannot  be  limited  over  up-  °-Bendl- l89> 
on  a  Fee-fimple  precedent.     s  And  therefore  a  Formedon  in  Remainder,  to  claim  a  Remainder  up-  f  iSSii.6^ 
on  fuch  an  Eftate  ended,  lay  not  at  the  common  Law,  nor  before  this  Statute.     h  And  the  Heir  Poph  34"  Rep- 
fhouLl  have  had  an  Affizeof  Mortdancejlor,  before  this  Statute,  againft  an  Abator  in  all  Cafes  after  T&^-l™' 
the  Death  of  fuch  Tenants  of  a  Fee-fimple  conditional.     ;  And  there  was  no  Formedon  in  Defcen-  2,  Finch267- 
der  at   the  common  Law,  but  in  one  fpecial  Cafe,  in  which  (by  Bendloe)  i|  lay  at  the  common  l^lt^s}. 
Law,  and  there  the  Afiize  of  Mortdancejlor  would  not  ferve  the  Iffue,  and  that  was   k  if  a  ManVin'Abr'  m' 
had  lfifuea  Son,  and  his  Wife  died,  and  afterwards  he  took  another  Wife,  and  Land  was  o-iven  fo'puT'.  ' 
him  and  to  his  fecond  Wife,  and  to  the  Heirs   of  their  two  Bodies  begotten,  and  they  nad  an-  ks.p.aBrowni. 
other  Son,  and  the   Wife  died,  and  afterwards  the  Father  died,  and  a  Stranger  abated     there,  44~  °-Bendl- 
he  faid,  before  the  Sta  ute  the  Son  could  not   have  an   Affize  of  Mortdancejlor,  '  for  one  Point  of  I  Fwch'aJlk. 
the  Writ  is,  to  enquire  if  the  Demandant  be   next  Heir  to  his  Father,  and  that  he  is  not,   but  aFlnch  *:a- 
the  eldefi  Son  is  his  next  Heir,  for  which- reafon  fuch  Writ  would  not  ferve  upon  his  Title,  and  *%««&*<  fei 
therefore  before  the  Statute  he  fhould  have  had  a  Formedon  in  Defcender,  which  was  no  other  th,m  pl:  I-S^M-1°' 
a  Writ  founded   upon  his  Cafe.     So  that,  by  him,  a  Formedon   in   Defcender  lay  in  this  fpecial  me*don  55!' c'r 
Cafe  at  the  common  Law  before  the  Statute  de  donis  conditionalibus  ;  and  to  prove  the  fame  he  cited  Li""|*" \*1 
the  Book  of  5.  Ed.  2.     But  yet,  he  faid,  this  Writ  was  to  recover  a  Fee-fimple.     So  that  all  fuch  h°>  h°.  '39' 
Eftates  were  Fee-fimple,  that  is,  Fee-fimple  conditional.     m  And  after  Iffue  had  the  Donees  had  1  Dy.3io.  Pi.8«. 
Power  to  alien,  and  thereby   to  bar   as  well  the  Iffues,  as  the  Donor  if  Ififues  had  failed.     And  l  Finch  zU- 
this  the  Statute  rehearfes,    and  the  makers  of  the  Act  intended  to  relieve  both  the  one  and  the  vin!  Abr??it" 
other  in  this  Point.      And  therefore  it  has  ordained  that  the  Will  of  the  Giver,  according  to  the  Form  M°rtdanceftorB- 
in   the  Deed  of  Gift  manifeiily  exprejjed  fhall  from  henceforth  be  obferved;  fo  that  the  Purview  is,  P'7' 
that  the  Will  cf  the  Donor  fiiall  be  obferved,  and  therefore  the  Donee  cannot  alien  to  bind  the  Jkft}"dJ8S 
Right   of  the  Iffues   or    of   the  Donor,  and  fo   the  Statute  reftrains  the  Power  which  the  Donee  By°ks  there  fct- 
had  by  the  common  Law.     But   although  the  Purview  u  general,  viz.  that  the  Will  of  the  Givcr,^' 
lie.  fhall  be  obferved,  &c.  without  any  Exception  in  the  Words,  yet  there  is  an  Exception  in  the  nThatthe  Kin- 
Intent,  which  in  the  Expofition  of  the  Act  is   as  ftrong  and  full   as  if  it  had  been  exprefsly  men-  is  m.fboLd'by 
tioned,  and  that  is,  that   the  King  is  excepted.     "  For  it  is  ufual  for    the   Legiflature,  in  Acts  a^^&ll 
of  Reftraint  which  they  intend  to  bind  the  King,  to  name  him  exprefsly,  and  if  he  is  not  ex-  he  i*fp*wiii» '" 
prefsly  named,  it  has  always  been  taken  heretofore  that  the  Legiflature  intended  only  to  hind  the  'T^Fineh"^ 
Subjects,  and  to  make  the  Act  extend   to  them,  and  not  to  the  King,  for  he  is  favoured  °  in  all  23V  c/ompt.  j! 
Expofitions  of  Acts.     And  becaufe  it  is  not  an  Act  without  the  Kino's  Affent,  it  is  to  be  intended  C" Is" b' 
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that  when  the  King  gives  his  AflTent,   he  does  not  mean   to   prejudice   himfelf  or  to  bar  himfelf 
of  his  Liberty  and  Privilege,  but  he  afients  that  it  mail  be  a  Law  among  his  Subjects.     And  fo 
inafmuch  as  the  Act  is  made  by  the  Subjects,  who,   it  is  to  be  prefumed,   would  not  reftrain  the 
King,  and  alfo  by  the  King  himfelf,  who  cannot  be  prefumed  to  mean  to  reftrain  himfelf,  the 
Expofitors  of  Acts  heretofore  have  well  collected  from  the  Intent   of   them,  that  the  King  fhould 
be  exempted  out  of  the  general  Words  of  Reftraint,  unlefs  he  is  exprefsly  named  and  retrained. 
*  T.  iz.  h.  7.  a  And  fo ( Bendloe  faid)  in  Stoner's  Cafe  in  12.  H.  7.  where  the  like  Matter  was  debated,  Frowick  held 
j'j^^'^that  where  the  King  has  an  Intereft  at  .common  Law,  and  a  Statute  is  made  which  takes  away  the 
w.'joneszi.     Liberty  of  all  Men,  yet  the  King  and  his  Liberty  is  not  taken  away,  unlefs  he  be  named  in  the 
lhSow.Wp.c.9°85. Statute.     And  to  prove  that  the  King  is  not  bound,  unlefs  he  be  namrd  in  the  Act,  the  Statute 
4.Bac  Abr.i98.  of  IVeftmiiijter  3.  cap.  2.  was  alledged  by  Puttrel,  which  limits  how  the  Feoffee  of  the  whole  Land 
jrtfHKfl*8*1  hold'  and  how  the  Feoffee  of  Part  (hall   hold,  and  provides  that  if  the  Tenant  aliens  Part 
if  an  Aa  of    of  his  Tenements,  the  Feoffee  (hall  hold  immediatly  of  the  chief  Lord,  and  jhall  be  forthwith 
aSm***  air  charged  with  the  Services  for  fo  much  as  appertains  or  ought   to  appertain  to  the  [aid  chief  Lord  for 
Wears  ftali  be  the  fame  Parcel,  according  to  the  Quantity  of  the  Land  or  Tenement  fo  fold  :     And  fo  in  this  Cafe  the 
wLrsW"fythetie./^£  'Pori  of  the  Service  fhall  remain  to  the  chief  Lord,   to  be  taken  by  the  Hands  of  the  Feoffee,  &c. 
King  (hail  not  be  g0  that  hereby  it  is  enacted,  that  the  Feoffee  fhall  hold  of  the  Lord  for  the  fame  Parcel,  and  that 
Is  nothmni  h-ffuch  Part  of  the  Service  fhall  remain  to  the  Lord,  to  be  taken  by  the  Ho.nd.s  of  the  feoffee:   Which 
theft :  general     Claufe  is  as  much  as   to  fay,  that  the  Lord  (hall  have  for  Parcel,  and   no   more;  and  the  Claufe 
fmt' neglZm"0" is  general  without  any  Exception,  b  and  yet  it   has  been  taken  ever  fince  this  Act,  that  if  the 
Kdw- 3 s-a-P1^- King's  Tenant  makes  a  Feoffment  of  Part  of  his  Tenancy,  the  King  fhall  have  all  the  Services 
bF-N,B-235'a-by  the  Hands  of  the  Feoffee,  or  all    by   the  Hands  of  the  Feoffor,  c  for  before  the  Statute  the 
io^pi.X26.H'  7'  ^'aw   was>  that   the   Lord  might  have  all  the  Services  in  every  Part  of  the  Tenancy,   and  might 
Bro.  Tennres     di (train  for  them   in  every  Part  if  they  were  not  paid,  and  the  King  is  not  fpecially  named  in 
10  '  the  Purview  of  the  Act,  and  therefore  he  is  not  reftrained  by  the  Act,  as  it  has  been  expounded, 

zoj.  a°"  A  r'  f°r  the  Caufe  aforefaid.  d  So,  he  faid,  the  Statute  of  Wejlminfter  2.  csp.  16.  ordains,  that  where 
divers  Inheritances  defcend  at  one  Time  holden  of  feveral  Lords  by  Knight's-Service,  that  Lord 
jloall  from  henceforth  have  the  Wardfloip,  of  whom  the  Child's  An  c  eft  or  was  firft  enfeoffed ;  yet  this 
does  not  reftrain  the  King,  but  that  fince  this  Statute  the  King  fhall  have  the  Wardfhip  where 
the  Anceftor  held  of  him  by  Pofteriority,  as  well  as  he  (hould  have  had  by  his  Prerogative  be- 
fore the  Statute,  becaufe  he  was  not  named  therein,  and  therefore  he  was  not  intended  to  be  re- 
ftrained by  it,  according  to  the  Expofition  of  the  Sages  of  the  Law.  And  therefore  where  the 
Statute  or  Treatife  de  Prerogativa  Regis  cap.  2.  fays,  that  the  King  jloall  have  'the  Marriage  of 
Heirs  within  Age,  &c .  whether  the  Land  of  fuch  Heirs  have  appertained  to  the  Crown  of  ancient 
Continuance,  or  that  it  came  by  reafon  of  Efcheat,  being  in  the  King's  Hands,  &c.  without  any  ref- 
pecl  to  the  Priority  of  Feoffment,  although  they  held  of  others  ;  this  was  but  an  Affirmance  of  the 
King's  Prerogative,  which  he  had  by  the  common  Law  before.  So,  he  faid,  the  Statute  of 
7.  Ed.  1.  de  Religiofts,  which  prohibits  all  religious  Men  from  taking  Lands  or  Tenements  of  any 
one  under  the  Penalty  of  forfeiting  the  fame,  &c.  does  not  bind  them  from  taking  Lands  or  Tene- 
ments of  the  King,  for  the  King  not  being  named  is  not  reftrained  from  giving  Lands  or  Tene- 
ments to  them  any  more  than  to  any  other,  without  any  Forfeiture  to  enfue  to  his  Patentees 
upon  fuch  Account.  So,  he  faid,  the  Statute  of  Marlbridge  cap.  9.  enacts /to  if  any  Inherit- 
ance (whereof  but  one  Suit  is  due)  defcend  unto  many  Heirs,  a<  unto  Parceners,  whofo  hath  the  eldeft 
e  F  N  Part  of  the  Inheritance,  fhall  do  that  one  Suit  for  himfelf  and  his  Fellows;  but  this  does  not  reftrain 

t.  4.Ba'c.  AbV.  the  King,  c  for  if  Land  holden  of  him  defcends  to  many  Coparceners,  then  all  the  Coparceners 
-°°;  Vin- Abr-  ought  to  do  the  Suit,  as  well  after  Partition  as  before  :  And  fo,  he  faid,  F.  N.  B.  holds  in  the 

tit.  Suitof  Court  -r,°.        ,  '  .    _  r  .        TJr.  ,.'  ,...'-  _       i 

b.  fo.  36.  Writ  de  exoneratione  fecl<e  ad  Curiam,  for  the  King  not  being  named  is  not  reftrained  by  the  Sta- 

f  see  Ante  ai6  tute,  but  he  fhall  have  his  Suit  of  all,  as  he  (hould  have  hacf  before  the  Statute;  but  if  the  Land 

(i)afl<i  the  Books  be  held    of  another,  then  the  eldeft  Sifter  only  or  her  Feoffee  fhall  do  the  Suit.     f  And   fo  the 

Statute  of  Magna  Charta  cap.  11.  which  fays,  Common  Pleas  [hall  not  follow  our  Court,  does  not 

bind  the  King,  but  he  may  fue  in  the  King's  Bench  for  his  Debt,  or  in  other  common  Pleas  in 

b  See  Ante  236  which  he  is  Plaintiff.     6  And  the  Cafe  before  cited  of  Addition  in  an  Indictment  was  admitted 

to  be  as  it  is  there  vouched  ;  but,  it  was  faid," the  Reafon  is,  becaufe  the  Statute  of  1.  //.  5.  cap.  5. 

is,  that  in  Writs  original  of  Actions  perfonal,  Appeals,  and  Inaiclments,  in  which  Exigent  ftoall  be 

awarded,  Additions  be  made,  l£c.     So  that  an  Indictment  is  precifely  expreffed  in  the  Statute,  which 

Indictment  is  the  King's  Suit  only,  and  therefore  the  King  is  plainly  contained   in  the  Word  In- 

diclment,  but  not  in  the  other  Actions,  and  therefore  it  was  faid  that  in  other  Actions  he  fhall 

not  be  bound  by  the  Statute.     And  as  in  the  Cafes  above  recited  the  Law  has  been  taken  that 

N  _        the  King  (hall  not  be  reftrained  by  the  Acts,  unlefs  he  be  exprefsly  named  in  them,  fo  has  it 

'  been  taken   heretofore  that  he  (hall  not  be  bound  by  this  Statute  de  donis  conditionalibus.     a  And 


c 


i  vide  Contra  hereupon  Puttrel  cited  the  Opinion  of  Juftice  Fitzherbert  declared  by  him  in  his  Na'urci  Brevium, 
Poft  449(e).  }n  the  Writ  of  Forme 'don  in  Defcender  called  infimul  tenuit,  viz.  '  that  the  Land  entailed  fhall  be 
Lo^LiveryH5'78.'  charged  in  the  Hands  of  the  Heir  for  the  King's  Debt  due  by  the  Anceflor,  for  Infufficiency 
b.  n.c.  §  113.  of  Land  in  Fee-fimple,  where  Fitzherbert  further  fays,  "  for  fome  fay  that  the  King  is  not 
inyMargine.Z9'  "  bound  by  the  Statute  de  donis  conditionalibus,  but  that  he  is  in  like  Cafe  as  he  was  before 
6 Co.  6.  b.  «'  the  Statute."  And  the  Writ  of  the'Regifter  is  there  recited,  whereupon  fo  much  may  be  col- 
dIws 66.3b!'  lected  that  the  Lands  entailed  (hall  be  charged.  k  Alfo  Carus  faid,  that  if  the  King  be  feized  of 
a  Roi.  Abr.  504.  a  Manor,  and  gives  a  Stranger  an  Acre  of  the  Manor,  to  have  and  to  hold  to  him  and  to  his 
Treat! oV warfs,  Heirs  of  his  Body  begotten,  without  exprefling  any  Service,  the  Grantee  fhall  hold  of  the  King  by 
&C.3-  Knight's- 
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Knight's  Service  in  capite*  a  for  in  fuch  Cafe  it  appears  in  21  Afs.  that  upon  the  Alienation  of  the  J2i  Afs.pl.r5. 
Donee  without  Licenfe,  the  King  feized  the  Land  for  a  Fine  by  Judgment,  which  he  ought  not  ll°'yli™^°" 
to  have  done  if  the  Donee  had  not  held  in  capite.     And  if  it  fhouid  have  been  fo  that  the  Rever-  58-  a.Vitz.  Li- 
lian was  left  in  the  King,  and  that  the  Donee  was  only  Tenant  in  Tail,  then  of  Neceffity  the  Do-very  3a< 
nee  fhouid  have  held  of  the  King  as  of  the  Reverfion,  which  is  not  in  capite  any  more  than  where 
a  Man  holds  of  the  King  as  of  a  Manor ;  b  for  when  one  holds  of  the  King  by  Reafon  of  another  b  m.  29.  h.  8. 
Thing,  there  it  is  not  in  capite.     And  forafmuch  as  he  fhall   there   hold  in  capite,  it   is  thereby  ^°' Live,ry  s7- 
proved  that  the  King  for  his  Advantage,  viz.  to  have  a  Tenure  in  capite*  may  fay  that  the  Donee  b.n.c  §  113. 
has  a  Fee-fimple  conditional,  as.  he  had  before  the  Statute  de  donis  conditionalibus*  and  that  he  iscojLift."  i'os' 
not  bound  by  the  Statute.     And  there  is  no  Doubt  but  that  for  his  Advantage  he  may  alfo  fay  rR6i.Abr.  5o.}! 
that  the  Donee  has  only  an  Eflate-tail,  and  that  the  Reverfion  is  in  him,  but  in  that  he  may  ^Finch"o. 
claim  a  Tenure  in  capite,  therein  it  is  implied  that  the  King  fhall  fay  that  the  Donee  has  a  Fee- 
fimple  conditional,  and  that  he  is  not  bound  by  the  Statute  de  donis  conditionalibus,  but  that  to 
claim  a  Seigniory  or  fuch  other  Advantage  he  is  at  Liberty  as  he  was  before  the  Statute.     c  So  ifcc0nti-a  Ante 
the  King's  Tenant  makes  a  Gift  in  Tail,  and  the  Donee  dies,  his  Iffue  being  within  Age,  he  fhali  sc37  (OPoftz-w 
be  in  Ward  to  the  King,  and  fo  it  feems  by  the  Book  of d  4.  H.  6.  before  cited  ;  but  the  Reafon  why 
the  King  had  not  the  Ward  there,  but  the  Donor,  was  e  becaufe  the  King  had  always  accepted  thc/e/jM„.'aip 
Services  of  the  Donor,  and  fo  had  chofen  him  for  his  Tenant ;  but  if  he  had  not  done  fo,  it  was  Jum- 
faid,  it  feems  by  the  Book  that  he  might  well  enough  have  had  the  Wardfhip  of  the  Iffu^  of  the  e  vide  Contra 
Donee,  becaufe  he  remained,  as  to  the  King,  Tenant  of  a  Fee-fimple  conditional.     And  yet  ad-   oft249^d;? 
mitting  that  the  King  (if  he  had  not  accepted  the  Donor  for  his  Tenant)  could  not  have  had  the 
Iffue  of  the  Donee  in  Ward,  and  alfo  admitting  that  Tenant  in  Tail  (until  the   Statute  of  26. 
H.  g.)  fhouid  not  forfeit  his  Land  to  the  King  for  Treafon,  and  admitting  the  other  like  Cafes  put 
on  the  other  Side,  yet  they  are  not  like  the  principal  Cafe  here  ;  for  in  thofe  Cafes  the  King  took 
his  Titles  under  the  Title  of  a  Subject,  viz.  of  the  Tenant  in  Tail,  who  was  once  bound  by  the 
Scatute  when  the  Tail  was  in  him,  and  therefore  in  that  Cafe  there  is  greater* Reafon  why  the 
King,  who  claims  by  Wardfhip,  or  for  Treafon,  or  upon  other  fuch  Ground  under  his  Eftate, 
fhouid  be  bound  as  he  was-,  but  here  there  never  was  any  Eftate-tail  in  a  Subject,  for  the  E- 
flate  was  firfh  limited  to  the  King  himfelf,  in  which  Cafe  there  is  more  Reafon  to  give  the  King, 
who  took  the  Eftate  in  Remainder  immediately,  the  Liberty  which  he  had   before   the  Statute, 
viz.  to  have  a  Fee-fimple  conditional,  and  fo  to  make  the  Remainder  void,  than  there  was  in  the 
other  Cafes  where  the  King  took  his  Eftate  by  others  whom  the  Statute  once  bound  as  Subjects,  J^&m*£'}*' 
and  where  he  had  no  Intereft  but  under  their  Eftate.     So  that  the  Reafon  of  thofe  Cafes  differs  Ed.  3. 48.  Fits, 
greatly  from  the  Reafon  of  the  principal  Cafe,  and  they  are  ftronger  againft  the  King  than  the  prin-  f  1^^. 
cipal  Cafe  is.     And  therefore  for  thefe  Caufts  it  feemed  to  them  that  King  Henry  7.  might  at  his  J  Ro1-  R- 156. 
Election  take  the  Eftate  as  a  Fee-fimple  conditional,  in  which  Cafe  the  Remainder  is  void,  and  I  f^k^' 47' 
after  Iffue  he  had  Power   to   alien,  and   the  Alienation  of  King  Edward  6.  is  an  Election  that  2FinchS9-  p°a 
he  and  King  Henry  7.  and  Henry  8.  would  take  the  Eftate  as  a  Fee  fimple  conditional ;  and  fo553" 
the  Lord  Berkley  had  no  Title  or  Right  of  Entry,  and  confequently  the  Plaintiff  fhall  recover. 

f  And  Note*  Carus  faid  in  his  Argument  that  if  the  King's  Tenmt  for  Life  is  impleaded,  and 
makes  Default  after  Default,  the  King  fhall  not  be  received  by  the  Statute  of  Wefiminfter  2.  cap.  gM.T4H.s  3  b 
3.  becaufe  if  he  fhoull  be  received  the  Demandant  fhouid  count  againft  him  de  novo*  for  he  i&f*iv™«*.H.zr. 
in  the  Place  of  Tenant ;  E  and,  he  faid,  a  Man  cannot  count  againft  the  King,  but  he  ought  to  fue "b J' cza'a8Freta 
to  him  by  Petition.    And  therefore  altho'  the  Statute  gives  Receipt  generally  to  him  in  Reverfion,  4- Co.  58.  b. 
yet  the  King  was  not  meant  therein,  for  it  was  not  the  Intent  of  the  Statute  to  debafe  him  fo 4"  j/ x  p™^ 
much  as  to  make  him  ftand  to  Defence  as  Tenant  in  the  Suit,  in  the  fame  Manner  as  a  common  43. 55. 237. 
Perfon  is  ;  and,  he  faid,  that  in  h  25.  Ed.  3.  it  is  adjudged  accordingly,  viz.  in  a  Scire  Facias  "p-  555mc  83'Poft 
on  Default  of  Tenant  for  Life  the  King  in  Reverfion  fent  his  Writ  to  be  received  by  his  Attorney 
and  his   Serjeants,  and   the  Court  was  there   advifed  that  the.  King  was  not  receivable  caufd  4^Fitz r^-3' 
qua  fupra.  fc«t  2s. 

Afterwards  in   Trinity  Term  4  Elizabeth,  the  Juftices  argued  upon  the  Matter  in  Law  as  fol-rw».  Term 
lows.     We/ton  Juftice  :  It  feems  to  me  that  the  Plaintiff  fhall  recover.    Firft  of  all  it  is  to  be  con-  t^i'x'T 
fidered  how  the  Eftate  which  we  call  an  Eftate  tail  was  before  the  Statute  de  donis  conditionalibus* 
and  how  it  is  fince  -,  and  fecondly,  how  the  Remainder  vefted  in  King  Henry  7.  and  laftly,  if  he 
is  reftrained  and  bound  by  the  Statute.     'And  by  the  Common  Law  before  the  Statute  de  donis  i  see  Ante  235 
conditionalibus  there  were  two  Eftates  of  Inheritance,  the  one  a  Fee-fimple  abfolute,  as  where  a(^)anJ.theBoolcs 

triers  cited 

Man  had  Lands  to  him  and  to  his  Heirs  generally,  and  the  other  a  Fee-fimple  conditional,  as 
where  a  Man  had  Lands  given  to  him  and  to  his  Heirs  of  his  Body,  which  Eftate  to  him  and  to 
his  Heirs  of  his  Body  was  greater  than  an  Eftate  for  Life,  for  the  Word  (Heirs)  makes  it  greater 
than  for  Life  ;  fo  that  if  he  had  alien'd  before  Iffue  the  Donor  fhouid  not  have  entered  for  a  For- 
feiture, as  the  Leffor  k  fhall  do  upon  the  Feoffment  of  Tenant  for  Life;  nor  fhouid  he  have  had  kLitt.  §415. 
a  Writ  of  Error  upon  an  erroneous  Recovery  againft  fuch  Donee,  as  a  Man  fhall  have  '  upon 
an  erroneous  Recovery  againft  his  Tenant  for  Life  ;  nor  fhouid  he  have  had  a  Writ  of  ad  termi-  c  ' ,  e'_  l0*''a_ 
num  qui  prater iit*  \{  he  had  died  without  Iffue,  for  he  had  a  Fee-fimp'e,  tho'  this  Fee  fimple 
was  upon  Condition,  as  the  Statute  terms  it,  viz.  that  if  the  Donee  died  without  fuch  Iffues  as 
were  limited,  then  the  Land  fhouid  revert,  whether  the  Donor  had  expreffed  the  fame  by  Words 
in  the  Deed  of  Gift,  or  not,  for  if  he  had  notexprefly  mentioned  it,  yet  fo  much  was  implied  in 
the  Gift,  and  the  Law  fupplied  the  Words  if  they  were  omitted  in  the  Deed  of  Gift;  and  if  the 

Q  q  q  Words 
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Words  were  exprefftd  in  the  Deed  of  Gift,  yet  it  was  not  a  Condition  in  Deed,  but  only  a  Con- 
dition in  Law,  becaufe  the  exprefs  Mention  of  it  would  have  been  meerly  Surplufage-,  for  there 
is  no  Condition  in  Deed  but  what  may  be  broken  during  the  Eftate  given,  whereas  this  Condition 
could  not,  and  therefore  it  was  a  Condition  in  Law.     And  Conditions  in  Law  are  of  two  Sorts, 
t  see Litt.  §380,  the  one  determines  the  Eftate,  '  as  a  Leafc  to  an  Abbot  during  the  Time  that  he  fhall  be  Abbot, 
if2'  *dCFil|!fc  or  a  Leafe  to  one  during  the  Time  that  he  fhall  be  Serjeant  at  Law,  or  during  the  Time  that  he 
86.  2 Vinch  1 05.  fhall  live  fingie,  for  in  thefe  Cafes  if  he  is  removed  from  being  Abbot  or  Serjeant  at  Law,   or  if 
Poft4i3(g).      |ie  takes  a  Wife,  the  Eftate  is  ended.    The  other  Condition  in  Law  does  not  determine  the  Eftate, 
«3ee  Ante  235  as  the  l^aw  add^  a  Condition   to  the  Eftate  of  Tenant  for  Life,  that  he  fhall  not  do  Waft,  nor 
Booksthwe eit-  make  a  Feoffment,   and   to  the  Tenant  in   Fee  Simple  that  he  fhall  not  ceffe  or  difclaim,  but  if 
ed-  they  break  the  Cond  tion  the  Eftate  is  not  determined  until  Suit  or  Entry  is  made.     But  in  the 

x  That  in  this  other  Cafes  the  Eftate  is  determined  prefently,  and  the  Poffeffion  is  caft  upon  the  Leffor.  And 
h tthaft°H  m  ^"uc'1  Degree  was  the  Condition  in  Law  in  our  Cafe  before  the  Statute  ;  for  if  the  Donee  had 
havebeenTe-  died  without  Iffue  the  Condition  was  broken,  and  the  Eftate  determined,  and  the  Freehold  caft 
nantbytheCur- U[:on  the  rjon0r.     gut  altho'  for  Default  of  Iffues  of  the  Donee  the  Land  fhould  revert   to  the 

tely  before  the  '  ,      1     r     ■  c     1        rx  1       »    r  m  ''    1         1  -n 

statute,  See  Donor,  "  ncverthelefs  u  the  Donee  had  liiue  he  had  Power  to  alien,  and  thereby  the  Iffue  was 
£•  gS'RE<J"  *'  ,n  barred  of  the  Land,  and  the  Donor  of  the  Reverfion  if  Iffue  failed,  as  the  Statute  fhews,  which 
30  Ed.  1."  itin.  Things  are  now  redreffed  by  the  Aft.  And  the  Aft  is  reftriftive  in  three  Points  ;  the  firft  is, 
P°™u^oJgg';  where  before  the  Statute  the  Donee  had  Power  to  alien  after  Iffue  had,  (as  it  is  faid  above)  and 
Bro.  Eftates  71.  thereby  to  bar  the  Iffues,  and  the  Donor  of  his  Forme  don  in  Reverter,  now  this  Liberty  of  theDo- 
I  And .  i3- 7".  ree  ls  reftrained,  fo  that  upon  fuch  Alienation  the  Iffue  fhall  have  a  Formedon  in  Defcender,  arid 
Buta Finch  126,  the  Donor  a  Formedon  in  Reverter  if  the  Iffues  fail,  and  by  fuch  Suit  the  Alienation  fhall  be  de- 
J^di°^i  jifeated,  and  the  Land  taken  from  the  Alienee.  The  fecond  is,  x  if  the  Gift  had  been  to  Hufband 
are  to  the  con-  and  Wife  and  to  the  Heirs  of  their  Bodies  begotten,  and  the  Wife  had  furvived,  there  her  fecond 
thTi'iTuewas'not  Hufband,  if  he  had  Iffue  by  her,  fhould  have  been  Tenant  by  the  Curtefy,  which  is  now  y  re- 
inheritabietotheftrained.  The  third  is,  z  where  the  Eftate  of  the  Donee  before  the  Statute  was  a  Fee-fimple,  now 
y  "pinch  10-  W  c^e  Operation  of  the  Aft  and  by  the  Intent  of  the  Makers  of  it  the  Eftate  is  abridged,  and 
101. 2Finchi25.  made  an  Eftate-tail,  and  the  Fee-fimple  is  in  the  Donor,  and  a  Reverfion  made  of  it,  and  the 
z  Co.  Litt.  aa.  Fee-fimple  may  now  be  given  over  in  Remainder,  fo  that  the  Eftate  is  divided,  and  whereas  the 
o.b'BendK'i8375  Donee  had  the  whole  Eftate  before,  now  by  the  Effefts  of  the  Statute  he  has  but  Part  of  it,  fo 
Cojghoidersczfa  that  there  are  great  Reftriftions  made  by  the  Statute.  And  thus  was  the  Eftate  before,  and  thus 
Curfoffa"2'     is  it;  fince  the  Statute,  as  I  apprehend. 

Poft  248(c).  Then  as  to  the  fecond  Matter,  the  King  has  two  Capacities,  and  he  comes  to  fome  Things 

asEdaFitz.   meei"'y   as  King,  as  a  Treafure-trove,  b  Lands  efcheated  tor  Treafon,  and  the  like;  and  to  fome 
Corone  436.      other  Things  he  comes  not  as  King,  as  if  Lands  defcend  to  him  from  any  of  his  Anceftors.     But 
Fhzfibfd.'aii.  here  the  Remainder  was  entailed  to  King  Henry  y.  fo  that  there  is  both  the  Name  of  Baptifm, 
Expoiit.  vocab.  and  the  Name  of  his  Body  politic,  viz.  King,  c  and  he  may  take  in  his  Body  politic  as  Kino-  to 
5°Finchni77?  ■  him  and  to  his  Heirs,  or  as  King  to  him  and  to  his  Succeffors  ;  for  he  may  have  Heirs  in  his 
.cowers Jnft! 67.  Body  politic,  and  he  may  have  Succeflbrs  in  his  Body  politic.     And  therefore  a  Gift  to  him  his 
Po  3"  \'. ;     Heirs  and  Succeffors  is  good  to  the  Body  politic  in  both  the  Limitations,  for  if  the  Heirs  fail 
baa  Afs.pi. 49.  it  fhall  go  to  the  Succeffors ;  and  his  Heirs,  as  Fleirs  to  the  King,  may  take  in  their  Bodies  poli- 
^"'rf'f's1*' tlC-     ^or  there  are  Diftinftions  of  Bodies  politic,  that  is  to' fay,  between  thofe  which  are  made  by 
per  Forte/we.'     the  King's  Letters-patent,  and  thofe  which  exift  at  Common  Law.    For  thofe  which  are  made  by 
Poft  322(g).     the  King's  Letters-patent,  as  Dean  and  Chapter,  and  Mayor,  and  fuch  like,  cannot  purchafe  in 
=  vin.  Abr.  tit.  Succeffion  by  the  Name  of  Heirs,  but  only  by  the  Name  of  Succeffors.     But  the  Body  politic  of 
Prerogative  y.  t\,e  King  is  a  Body  politic  by  the  Common  Law,  which  may  take  in  the  politic  Capacity,  by  the 
234 '(d).  '        Name  of  King,  to  him   and  to  his  Heirs,  or  by  the  Name  of  King,  to  him  and  to  his  Succeffors  -,' 
and  notwithstanding  this  be  fo,  d  yet  his  Capacity  to  take  in  the  Body  natural  is  not  confounded 
d  Ante  234(f).  by  the  Body  politic,  hnt  remains  ftill.     And  here  the  Remainder  was  entailed  to  King  Henry  7.  by 
the  Name  of  King  Henry  7.  and  to  the  Heirs  Males  of  his  Body  begotten,  and  by  this  Limitation 
it  veiled  in  his  Body   natural,    becaufe   this  Body  is  diftinguifhed  in  the   Limitation,    for   no 
other  Heir  but  fuch  as  is  begotten  by  the  Body  natural  fhall  inherit  the  Land  by  this  Limitation. 
But  notwithftanding  it  be  fo  that  he  took  the  Eftate  in  the  Capacity  and  Perfon  of  the  Body  na- 
tural, yet  it  is  to  be  confidered  that  to  this  Body  the  Body  politic  of  King  is  annexed,  and  both 
of  them  are  together  in  him  •,  e  for  a  Man,  cannot  by  any  Means  make  Livery  to  the  King  of 
°See^n'c2I3  Land  which  he  limits  to  the  Body  natural  of  the  King,  f  and  a  Gift  to  the  King  cannot  be  to  a 
Books  there  cit-  Ufe,  by  7.  Ed.  4.  becaufe  he  has  the  Body  politic  of  King  in  him  •,  and  none  can  diftrain  for,  nor 
cd'       ,         have  Execution  of,  a  Seigniory  or  Rent  in  the  Land  of  the  King  whichhe  took  in  the  Capacity  of  his 
fT     Ed        Body  natural,  nor  can  the  King  part  with  fuch  Land  but  by  Letters-patent,  and  if  he  grants  fuch 
i-.'fiu.  FeJff-  Land  in  Fee,  the  Grantee  fhall  hold  of  him  in  capite  by  Knight's  Sendee.     Ergo  the  Body  natural 
Feoftte'tivfe  ar)d  the  Body  politic  are  not  diftinft,  but  united,  and  as  one  Body,  and  the  Land  which  he  takes 
37.  Ante  a3s  in  the  Capacity  of  his  Body  natural  he  has  not  meerly  as  a  common  Perfon,  but  as  a  natural 
Biokslheredt-  Man  and  as  a  King  alfo,  and  as  to  fuch  Land  he  fhall  have  the  Prerogatives  of  King,  becaufe 
ed.  the  royal  Eftate  is  conjoined  to  the  Perfon  who  holds  the  fame. 

Then  as  to  the  third  Point,  it  feems  to  me  that  the  Eftate  fhall  be  adjudged  a  Fee-fimple  con- 
ditional in  the  King,  and  that  the  Remainder  fhall  be  void,  and  that  the  King  fhall  not  be  bojnd 
by  the  Statute  de  donis  conditionalibus.     For  inafmuch  as  all  Juftice,  Tranquillity,  and  Repofe  is 
derived  from  the  King,  as  the  Fountain  thereof,  the  Law  fhews  him  fpecial  Favour  in  all  his  Bu- 
3  finefs 
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finefs  and  Things,  as  being  the  Caufe  and  Origin  thereof.    "And  the  Law  of  this  Land  is  divided  a2Brownl-r98. 
into  three  Parts,  viz.  Common  Law,  Cuftoms,  and  Statutes,  in  each  of  which  the  King  has  his  s.  "Lee 9  (bf. 
Prerogatives  and  Exemptions.     For  in  the  Common  Law,  b  the  Grant  of  every  common  Perfon  is b  p"<ib.  295. 
taken  moft  ftrongly  againft  himfelf,  and  moft  favourably  towards  the  Grantee;  c  but  the  King's  Ant^io^o). 
Grant  is  taken  moft  ftrongly  againft  the  Grantee,  and  moft  favourably  for  the  King,  a!tho'  the  and  the  other 
Thing  which  he  grants  came  to  the  King  by  Purchafe  or  Defcent.     And  this  is  proved  by  the  dred"  th"e 
Treatife  de  Prerogativa  Regis  cap.  15.  which  is  only  the  Common  Law  in  this  Point,  viz.  d  thatCT-  8-H-  7-n 
by  the  King's  Grant  of  a  Manor,  an  Advowfon  appendant  fhall  not  pafs  without  fpecial  Words.  4'Ba°  Abrl^o. 
'  So  the  King  may  grant  a  Chofe  in  Action,  but  another  cannot.     So  if  Part  of  a  Thing  entire  Vin-  Abr-  tk- 
comes  to  the  King,  the  Common  Law  gives  him  the  whole,  fas  if  an  Obligation  is  made  to-ct^T- 
two,  and  one  of  them   is  outlawed,  the  King  fhall  have  the  whole  Duty  ;  fo  he  fhall  have  an  dM.  2.R.  ■,.*. 
entire  Ox  or  Horfe  which  the  Perfon  outlawed  held  in  common.     s  So  if  one  grants  to  the  Kino- pi.  9.  t.8.h.7. 
the  next  Avoidance  of  an  Advowfon,  altho'  a  Stranger  prefents  when  it  next  becomes  void,  and  ■  Ed^-'febf** 
his  Clerk  is  in  by  fix  Months,  and  afterwards  dies,  yet  the  King  fhall  prefent  when  he  pleafes,  n°'P- Bro- p-»- 
quia  nullum  tempus  occurrit  Regi,  and  therefore  he  may  take  the  Prefentment  when  he  thinks  pro-  *ta5 iegum7~r. 
per.     h  So  if  one  grants  to  the  King  all  Prefentments  which  fhall  happen  within  20  Years,  if  ten  SeeioCo.64.  °- 
Preferments  happen  within  this  Time,  and  a  Stranger  prefents  to  them  all,  and  his  Clerk  is  in,  eM.  2.h.  7. «. 
and  dies,  the  King  after  the  20  Years  fhall  have  all  the  Prefentments,  for  the  Latches  of  not  pre-  p1;^'.  *o%™. 
fenting  fhall  not  hurt  the  King,  but  he  may  take  it  when  he  will.     '  And  if  a  Right  of  Entry  loi.choiem 
defcends  to  the  King,  the  dying  feized  of  the  Diffeizor  fhall  not  take  away  the  King's  Entry,  ea^s.'X'z*. 
for  Latches  fhall  not  prejudice  him.     k  So  if  his  Villain  aliens  his  Land,  the  King  may  enter  Fi'z  Grants  16. 
when  he  pleafes,    caufd  qua  fupra.     '  And  the  King's  Declaration  in  a  Qnare  Impedit  fhall  not  AaionM.H.1^. 
be  double  by  alledging  two  Prefentments,  ra  or  twelve  Matters  in  Bar,  and  the  other  fhall -anfwerH-  8- Br0- Pa- 
thereto,  and  the  King  may  take  Iffue  upon  it  when  he  pleafes.     "  So  if  the  King's  Title  is  traver-  ITloz. \  Fin°i 
fed  by  the  Party,  the  King  may  maintain  his  Title  againft  the  Traverfe  of  the  other,  or  may  tra-  84- Cowers  inft. 
verfe  the  Affirmative  of  the  other.     °  So  the  King  may  amend  his  Declaration  the  fame  Term  tit.  Prerogative' 
that  it  is  put  in.     p  So  by  28.  H.  6.  the  King  may  wave  Demurrer  and  traverfe  the  Plea  of  the  o-  M- b-  ?'•  25- 
ther.     q  So  the  King  in  his  Writs  fhall  have  a  Non  omittas  notwithftanding  any  Liberty,  for  none  f  SeePoft323. 
fhall  ferve  his  Procefs  but  his  own  Officers.     r  So  if  the  King  grants  Land  in  Fee  with  Warranty  there  cLl  °C 
againft  all  Men,  the  Patentee  fhall  not  have  in  Value  upon  Recovery  without  exprefs  Words  to 
have  in  Value.     5  So  by  2,.  H.  7.  if  the  King  makes  a  Leafe  for  Years  referving  Rent  with  Re-en-  J,,  f^Zi  But 
try  for  Default  of  Payment,  if  the  Rent  be  in  Arrear  he  fhall  enter  without  any  Demand,  altho'  fee.ti»is  Opinion. 
the  King  held  the  Land  in  his  Body  natural.     r  So  by  35.  H.  6.   the  King  may  make  a  Leafe  r-oft  249,^,4. 
rendering:  Pvent  to  a  Stranger,  and  this  Refervation  is  good,  and  the  Stranger  fhall  diftrain  for  it,  Brown].  1R0I. 

o  c?     v  *— '  o  R,  ice.  Hob 

or  have  an  Action  of  Debt  alter  the  Leafe  determined.     u  So  by  13.  Ed.  4.  the  King  may  diftrain  i56.  Dy.  35." 
in  all  the  other  Lands  of  the  Grantor  for  the  Arrears  of  a  Rent-charge  granted  to  him.     w  So  if  i}-**™™*- 

00  b  gine.     And  fee 

Title  appears  for  the  King  upon  Pleading  between  other  Parties,  the  Court  ex  officio  fhall  adjudge  7  Co.  28.  a     . 
for  the  King,  altho'  he  isnot  Party  to  the  Iflue.    All  which  Cafes  fhew  that  in  the  Common  Law  the  fffi^le> 

o"  ..._.',.  Lais  adjudged 

King  has  ^re-eminence  and  Prerogative  above  all  other  Perfons,  and  that  he  is  not  fo  ftricfly  contrary. 
bound  by  the  Law  as  others  are.     And  as  the  Common  Law  cannot  bind  him,  io  cannot  private11  4Bac.  Abr. 
Cuftoms.     x  And  therefore  in  35.  H.  6.  there  is  a  Cuftom  in  London,  that  if  one  pledge  Goods,  opinio*  dMied* 
he  to  whom  they  afe  pledged  fhall  retain  them  whofefoever  they  are,  until  the  Money  for  which  *°  °e  t^w,  Poft 
they  were  pledged  be  paid  him,  yet  this  does  not  bind  the  King  where  his  Goods  are  pledged  by  ^wnYi  r0i. 
a  Strang)  r.     y  So  a  Sale  of  his  Goods  by  a  Stranger  in  Market-overt  fhall  not  alter  the  Pro-  R-Iss- 
pcrty  nor  bind  him.     z  And  where  a  Man  has  Wreck  of  the  Sea,  if  the  King's  Goods  are  wreck- } 
ed  he  fhall  not  gain  Property  thereby  againft  the  King.     *  So  he  who  by  Prefcription  has  Goods  2-.  '* per  Lin. 
waived,  or  Eftrays,  fhall  not  gain  Property  in  the  Goods  of  the  King,  if  they  are  waived  or  e-  ^°-  Dlfcentsf°- 
ftrayed,     f  So  in  21.  Ed.  3.  one  had  a  Hundred  of  the  King  in  Fee-Farm,  by  Reafon  whereof^  Bad  Abr.' 2oi. 
he   ought  to  levy    the  Debts  of  the  King,  and  all  Things    leviable,  and  he   diitrained  by  a  k  see  Poft  321 
Bailiff  for  the  King's  Debt,  and  an  Abbot  made  Refcous,  and  he  brought  an  Action  of  Tref-  $'k™\ I  ^e . 
pafs  againft  the  Abbot,  who  faid  that  he  was  Lord  of  the  Manor  of  B.  and  therein  had  a  common  ed. 
Park,  within  which  Manor  there  was  a  Cuftom  that  when  any  Diftrefs  was  taken  within  the  Pre- 
cincf  of  the  faid  Manor,  the  Bailiff  who  took  the  Diftrefs  mould  carry  it  to  the  faid  Park  of  the  Ip' 4,3,  Et:> 
Abbot,  and  he  fhewed  that  the  Bailiff  of  the  Plaintiff  took  the  Diftrefs  within  the  Manor,  and  Prerog.  j'4.   , 
that  he  would  not  fuffer  the  Bailiff  of  the  Plaintiff  to  drive  the  Diftrefs  out  of  the  Manor,  and  it  was  Bro-  y6- 
adjudged  that  this  Cuftom  fhould  not  bind  the  Plaintiff,  becaufe  the  Diftrefs  was  for  the  King's™1/  l6-H.7. 
"Debt  :    So  that  the  Cuftom  did  not  affect  the  King.     Which  Cafes  fhew  that  no  Cuftom  can  re-  ■ ' 
ftrain  the  Liberty  of  the  King  ;  and  fo  cannot  any  Statutes  which  don't  make  Mention  of  the  ".^VL^.  Ero 
King  in  exprefs  Terms.     §  But  yet  the  King,  tho'  not  named  in  Statutes,  fhall  take  Advantage  P^og.  59.  Tra- 
of  them  as  another  fhall  do  •,  as  he  fhall  take  Advantage  of  the  Statute  of  Waft,  and  of  the  Sta-  i^m.V^'t. 
tute  of  9.  R.  2.  cap.  3.  of  Error  and  Attaint  for  him  in  Reverfion  upon  Recovery  againft  their  h-  *>perTewn- 
Tenant  for  Lite,  notwithftanding  he  is  not  named  in  them.     So  if  the  King  as  Heir  to  his  Mo-  6".'Bro'Prer°E' 
ther  brings  a  Sur  cui  in  vita,  the  Plea  fhall  not  be  delayed  for  the  Nonage  of  the  Heir  of  the  Huf-  0  P  T    Fd 
band,  but  the  King  fhall  take  Advantage  of  the  Statute  of  Wejiminjler  2.  cap.  40.  notwithftand-  s.  a.  Fitz.p're- 
ing  he  is  not  named.     And  on  the  other  Hard  if  he  is  not  named  in  a  Statute  he  fhall  not  be  b^n.'c.T  fig. 

pM.  28.  H.  6.2.  pi-  8.  Fitz.  Prerog.  3.  Bro.  3.  See  Ante  85  (d)  and  the  other  Books  there  cited.  1  See  Ante  216  (a)  and  (b)  239  (c)  r  H.  9.  H.  6.  56.  b. 
Fitz.  Prerog.  1.  Bro.  Garranty  3.  Recov.  in  Value  22.  Peft  334(d).         s  M.   2-  H.  7.  8.  pi.  25.  Fitz.  Prerog.    10.  Bro.  101.  Condition  J2J.  Entry  congcable  8S. 

1  Rol.  R.  152.  2  Built.  4..  3  Leon.  11c.  Moor  296.  Latch  28.  1  Finch  55.  2  Finch  84,  8?.  4  Bac.  Abr.  196.  Ante  213  (1).  '  M.  35.  H   6.  36.   Fitz.  Prerog.  j. 

2  Rol.  Abr/447.  pi.  8.  Co.  Litt.  143.  b.  Litt.  R.  48.  Gould{b.  19.  1  Finch  91-  2  Finch  84.  u  See  Poft  323  (a),  and  the  Books  there  cited.  *  T,  11.  H.  4  7i.  b. 
fcrUatk.it  Hill.  Fitz.  Brief  al  Evefijue  13.  Bro.  8.  Office  de  Court  20.  Prerog.  16.  T.  16.  H.  7.  12  a.  per  Fimux-  P.  21.  Ed.  4.  3.  b.  per  Choke.  F.  N.  B.  38-  e. 
S.  P.  C.  95.  a.  \  Rol.  R.  203,  468.  Jenk.  25.  pi.  47.  219.  pi.  65.  2  Finch  85.  x  M.  35.  H.  6.  25.  b.  Fitz.  Cuftom.  2.  Bro.  <,  Prerog.  5.  Moor  205.  Litt.  R.  91. 
I  Keb.  301.  y  M.  35.  H.  6.  a8.  b.  per  Haltoji.  Or.  &  Stud.  lib.  i.  cap.  25.  fo.  73.  2  Inft. -713.  Moor  205.  1R0I.  R.  166.  2  Rol.  R.  30;.  Litt.  R.  91.  Godb. 
297.  Hardr.  25.  Crompt.  J.  C.  221.  b.  z  M.  35.  H.  6.  27.  b.  per  Notungb.  Bro.  Wreck  2.  2lnft.  iC%.  4  Bac.  Abr.  zoi.  Vin.  Abr.  tit.  Prerogative  T.  pi.  25. 
*  M.  35.  H.  6.  26.  b.pet  Ljtr.  Moor  205.  4Bac,  Abr.  201.        -j-  H.  21.  Ed,  3.  4.  b.  Bro.  Cuftom.  20,        §  x  Sid.  69. 

reftrained 
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reftrained   by   it.     As  the  Statute  of 'Magna  Charia  cap.  10.  provides  that  none  Jhall  be  difirained 
j|  Contra  iinft.  [0  do  TlWre  Service  for  a  Knight's  Fee,  or  for  any  Freehold,  than  is  therefore  due,  upon  which  the  ||  Ne 
2I''    °"  -I  5'  injufie vexes  is  founded  to  avoid  Incroachment,  -f  yetif  theKing  incroaches  mure  Rent  or  Service, 
+  vin.  Abr.  tit.  the  Party  fhall    not  have   any  Remedy  by    this  Statute  againtt  theKing  either  by  Petition  or 
incroachment c- otherwife,  becaufe  the  King  is  not, named,  and  therefore  he  fhall   not  be  deprived  of  the  Advan- 
tage of  Incroachment  which  the  Common  Law  permitted.     So  the  Statute  of  Magna  Charta  cap. 
11.  ordains  that  Common  Fleas  fk all  not  follow   our  Court,  but  fhall  be  holden  infome  certain  Place, 
a  yet  in  31.  Ed.  1.  the  King  brought  a  Quare  Impedit  in   the  King's  Bench,  and   it  was  there  ob- 
■  t.  71. Ed.  1.  jefted  that  the  faid  Court  fhould  not  have  Power  to  hold  Plea  thereof  contrary  to  the  Statute,  but 
Fitz.  Prcrog.  z%.  \t  was  awa;  ded  to  be   maintenable,  ft  the  King  is  not  precifely  named  in  the  Aft,  and  therefore 

11  Co   68   b.  1 

1  r0i!r.  164.  he  mall  not  be  reftrained.  So  in  a  Quare  Impedit  Plenarty  is  no  Plea  by  the  Statute  ot  Weflmin- 
4  Bac  Abr.i99,j}er  2_  Cfl^_  g  f0  ^j.  t^t  Quare  Fmpcdit  be  purchafed  within  fix  Months,  and  if  it  is  not,  then  by  the 
136  (i).  240;/).  Intent  of  the  Statute  it  is  a  good  Plea,  b  but  yet  if  the  King  is  Plaintiff  in  the  Quare  Impedit,  Ple- 
narty is  no  Pleaagainft  him,  altho'  he  does  not  purfue  the  Writ  within  ten  Months,  but  he  is  at 
bT.47.Ed.  3-  Liberty  to  purfue  it  when  he  will,  by  47.  Ed  3.  for  the  King  is  not  named.  '  So  the  Statute  of 
impedit°35.  dre  S2-  &  *>.  cap.  2.  of  Prefcription  or  Limitation  does  not  retrain  the  King,  becaufe  he  is  not  men- 
p.43.Ed.  3-H-tioned  in  the  Aft.  From  which  Cafes  it  appears  that  the  Common  Law,  Cuftoms,  and  Statutes, 
rog^Ero.^".  which  don't  make  exprefs  Mention  of  the  King,  exempt  the  King  from  all  Reflraint,  and  leave 
Pknarty  i  \-.-im  at  [  iberty.  So  does  this  Statute  de  donis  conditionalibus,  whicn  is  reftriftive  in  three  Points, 
per3p'r;jht.\inn'.as  it  is  fhewn  before,  that  is  to  fay,  it  reftrains  the  Donee  or  his  IfTues  from  aliening  fo  as  to  bar 
361. ii Co.  68. b.  t^e  Iffues  or  the  Donor,  and  it  reftrains  the  fecond  Hufband  from  being  Tenant  by  the  Curtefy, 

7^.  b.  Yv    Tones  * 

ai.  iLeon.  2:6.  and  it  diminifhes  the  Eftate  of  the  Donee,  in  all  which  time  Points  the  Common  Law  was  other- 
C'°b1B  r\C'  Vv^e"  -^n^  tne^e  R^ftraints  are  made  by  general  Words,  viz.  that  the  Will  of  the  Giver,  according 
Watf,  Ccmpi.  to  the  Form  in  the  Deed  of  Gift  manifejlly  expreffed,  Jhall  from  henceforth  be  obferved,  &c.  and  that  the 
^E^Ab^Tco  feccnd  HufbarJ  fJjcll  not  be  Tenant  by  the  Curtefy,  without  any  Mention  of  the  King,  which  is  not 
'  fufficient  to  reftrain  the  King,  as  I  apprehend.  And,  Sir,  here  the  Remainder  is  appointed  to 
ctiCo.  6g.b.  King  Henry  7.  and  to  the  Heirs  Males  of  his  Body,  and  fuch  Eftate  is  not  mentioned  in  the  Aft, 
iti.^Ba^Abr'.  but  yet  as  to  the  Subjeft  it  is  taken  *  by  Equity  to  be  within  the  Purview  of  the  Aft  :  d  But  as  to 
200.  the  King,  nothing  fhall  ever  be  taken  by  Equity  againft  him  in  the  Conftruftion  of  a  Statute. 

Alfo  the  Aft  fays,  that  the  Will  of  the  Giver,  &c,  fhall  be  obferved,  &c.  fo  that  they  to  whom  the 
♦  see  Poii  24s    J^and  was  fo  given  upon  Condition  fh-dl  not  have  Power  to  alien,  &c.  fo  that  the  Words  only  re- 
ftrain the  Alienation  of  them  to  whom  the  Lands  were  given,  and  not  of  their  Iffues.     And  here 
js.p.  *Roi.R.  the  Lands  were  given  to  King  Henry  7.  and  the  Alienation  was  made  by  King  Edward  6.  which 

lll'ptal'J°%' 1S  out  °^  t^e  W°r<^s5  and  ma*  noc  oe  taken  by  Equity  againft  the  King,  for  which  Reafons  he 
is  at  Liberty  as  he  was  before  the  Statute.     And,  Sir,  if  the  King  fhould  be  reftrained,  he  would 
be  in  a  worfe  Condition  than  any  other,  for  every  one  elfe  may  luffer  a  common  Recovery,  and 
fo  make  the  moft  of  the  Land,  and  bar  their  Iffues,  but  no  Recovery  can  be  had  againft  the 
*M.  1B.H.7.    King,  for  no  e  Precipe  lies  againft  him,  wherefore  if  it  fhould  not  be   aFee-fimple  in  him,  he 
12- b  fer  c<,n'  would  be  in  a  much  worfe  Degree  than  another.     For  which  Caufes  it  feems  to  me  that  the  King 
is  not  reftrained  by  the  Aft,  but  that  he  might  claim  a  Fee-fimple,   which  will  make  the  Remain- 
der void,  and  might  bar  every  one  by  Alienation,  and  fo  the  Plaintiff  fhall  recover. 
4,  Brown  J.  Anthony  Brown  Juftice,  I  am  of  Opinion  to  the  contrary.    :And  firft,  where  the  Remainder  is 

f   .  limited  to  King  Henry  7.  by  the  Name  ot  King  Henry  7.  it  feems  to  me  to  be  well  limited  to  him 

vm.  Abr.2ut!  by  fuch  Name.  fFor  the  King  naturally,  properly,  and  fully  cannot  purchafe  by  any  other 
Prerogative z.d.  ]sj-ame  than  ^y  the  Name  of  King,  for  the  Name  of  King  has  drowned  his  Surname,  and  in  the 
gine."  Name  of  King  his  Surname  and  proper  Name  alfo  are  included.     And  this  Name  of  King  cannot 

be  omitted  in  his  Purchafes,  or  in  his  Patents  or  Writs,  for  it  is  his  Name,  and  by  it  he  is  known 
and  commonly  called.  And  fo  in  this  Statute  it  is  faid,  The  Lord  the  King  perceiving,  &c.  hath 
ordained,  &c.  fignifying  by  the  Name  of  the  Lord  the  King,  King  Edward  1.  So  we  fay  nullum 
tempus  occurrit  liegi,  and  a  Man  fhall  forfeit  to  the  Lord  theKing,  and  the  Lord  the  King  fent  his 
V/r'it  in  thefe  Words,  without  expreffing  his  Name  of  Baptifm.  So  that  the  Name  of  the  Lord  the 
Fang  contains  the  King  in  certain,  viz.  the  King  which  then  is,  or  the  King  fpoken  of.  And  al- 
tho' it  is  ufual  at  this  Day  to  fay  King  Henry  8.  or  King  Edward  3.  or  King  Edward  4.  this  is  but  for 
Diftinftion's  Sake,  to  know  what  King  we  mean,  for  feveral  of  them  had  one  fame  Name,  as 
Henry  ox  Edward,  and  the  Addition  of  Number,  as  firft,  fecond,  or  third,  fhews  which  of  them 
we  mean  that  have  reigned  heretofore,  and  it  is  to  no  other  Purpofe.  For  the  Word  (King)  is  a 
Name  of  Subftance  by  ltfclf  without  the  Name  of  Baptifm,  and  this  politic  Name  of  King  includes 
the  King's  natural  Name,  as  the  Name  of  Duke  of  Norfolk,  or  Earl  of  Arundel  include  their  na- 
tural Names.  And  if  Land  is  given  to  Edward  6.  or  Henry  8.  omitting  the  Word  King,  they 
fhall  take  nothing.  But  e  contra  if  a  Patent  is  made  by  King  Henry  8.  by  the  Words,  the 
King  hath  granted,  omitting  Henry,  or  by  the  prefent  Queen  by  the  Words,  the  Queen  hath 
granted,  omicting  Elizabeth,  the  Gift  is  good.  And  fo  a  Gift  to  the  King  or  Queen,  o- 
mitting  their  Name  of  Baptifm,  is  good,  for  the  natural  Name  is  included  in  the  politic 
Name  of  King  or  Queen.  But,  Sir,  the  Majefty  and  Name  of  the  King,  when  they  are 
conjoined  with  the  n.itural  Perfon,  alter  the  Quality  and  Degree  of  the  natural  Perfon, 
in  the  Eye  of  the  Law,  fo  that  if  he  was  within  Age  before,  he  fhall  then  be  adjudged  of 
s  see  Ante  23S  fall  Age  to  all  Purpofes  •,  g  and  if  his  Body  natural  was  attainted  before,  (as  Henry  y.  was)  eo  inflatite 
(C)  and  the  that  the  Dignity  Royal  comes  to  it,  the  Difability  is  gone,  for  the  greater  removes  the  Imperfec- 
cited.S  tl0n  ofthelefler,  and  the  Body  politic  has  the  Pre-eminence  over  the  Body  natural.     So  that  if 

Land  is  given  to  the  King  by  the  Name  of  Baptifm,    and  by  the  Name  of  King  alfo,  as  to  Henry 

the 
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the  King,  and  to  his  Heirs,  this  fhall  go  in  Succeflion  as  the  Crown  fhall  go.  a  And  if  a  Man  a.Co-L!tt-  *$$ 
that  is  King  by  Delient  on  the  Part  of  his  Mother  purchafes  Lands  to  him  and  to  his  Heirs,  and  Prerogative  y! 
in  the  Purchaie  he  is  called  by  the  Name  of  Baptifm  and  by  the  Name  of  King  alfo,  if  he  diesd-  2-p'-2- 
without  IfTue,  the  Heir  on  the  Part  of  his  Mother,  who  has  the  Dignity  royal,  fhall  have  the 
Land;  for  the  Name  of  King  being  greater  than  the  Name  of  Baptifm,  which  fignifies  only  the 
natural  Body,  fhall  have  the  greater  Pre  eminence  in  the  Purchafe,  and  fhall  draw  the  Land 
with  it.  b  So  if  Land  is  given  to  Edward  King  of  England,  and  to  his  Heirs,  if  he  dies  with-  kCo,L!tt-  15>b- 
out  IiTue,  his  Brother  of  the  half-Blood  being  King  fhall  have  it,  cauja  qua  fupra.  And,  Sir,  altho' 
fuch  is  the  Nature  of  the  King's  Ferfon,  yet  it  feems  to  me  that  the  Eftate  here  limited  to  King 
Henry  7.  veiled  in  his  Body  natural,  and  that  in  that  Capacity  he  took  it.  For  although  it  was 
limited  to  him  by  the  name  of  King  Henry  7.  fo  that  there  is  as  well  the  politic  Name  of  King 
as  his  Name  of  Baptifm,  yet  the  Body  natural  may  be  fignified  by  this  Name  of  King,  as  it 
has  been  faid,  for  it  includes  the  Body  natural,  and  the  Donor  is  at  Liberty  to  give  the  Land 
to  the  one  Body  or  to  the  other.  And  here  he  has  given  it  to  him  and  to  his  Heirs  Males  of 
his  Body,  which  is  a  Limitation  to  the  natural  Body  that  may  beget  Ifiues,  for  the  Body  politic 
cannot  beget  Ifiues.  And  by  this  Limitation  none  fhall  have  the  Land  after  the  Death  of  Henry  7. 
but  thofe  who  were  begotten  of  his  Body.  And  if  it  had  fo  happened  that  afier  the  Death  of 
Henry  7.  another  had  been  King  who  was  not  IfTue  of  the  Body  of  Henry  7.  it  would  not  have 
been  reafonable  that  he  fhouid  have  had  the  Land,  for  the  Donor  did  not  appoint  it  to  him,  but 
directed  his  Gift  to  thofe  who  fhouid  ifiue  of  the  Body  of  Henry  7.  for  which  Reafon  it  cannot 
veft  in  the  Body  politic,  and  go  in  Succeflion  to  him  that  fhall  be  King,  whofoever  he  is,  for 
fuch  is  not  the  Limitation  of  the  Donor.  And  if  the  Donor  intended  to  give  it  to  the  Body  natu- 
ral, he  could  not  have  ufed  more  proper  Words,  for  they  are  fuch  as  he  ought  to  have  ufed  to  a 
Stranger  if  he  had  given  it  to  a  Stranger  in  his  Body  natural.  And  therefore  it  is  limited  meerly 
to  the  Body  natural,  and  in  that  Body  it  vefted,  becaufe  to  that  Body  the  Donor  was  pleafed  to 
give  it. 

Further,  it  feems  to  me  that  before  the  Statute  de  donis  conditionalibus  the  King  might  take  a 
Fee-fimple  conditional.  For  as  the  Donor  might  limit  the  Body  of  the  King,  to  which  he  would 
give  it,  and  in  which  the  King  fhouid  take  it,  fo  might  he  limit  the  Eltate  that  he  would  give, 
and  alfo  limit  how  the  King  fhouid  take  it,  for  he  might  give  it  for  Life,  or  for  Years,  and  fo 
the  King  fhouid  take  it,  and  not  otherwife.  So  he  might  give  to  the  King  and  to  his  Heirs  up- 
on Condition  in  Deed,  and  fo  the  King  fhouid  take  it,  and  not  otherwife.  So  before  the  Sta- 
tute when  there  were  two  Fee-fimples,  viz.  one  conditional,  (that  is,  upon  Condition  in  Law) 
and  the  other  abfolute,  if  a  Gift  had  been  made,  the  Donor  might  have  given  either  the  one  or  the 
other,  and  according  as  he  limited  the  Gift,  fo  and  in  no  other  Manner  the  King  fhouid  have  taken 
it,  fo  that  if  before  the  Statute  the  Gift  had  been  to  the  King  and  to  his  Heirs,  he  fhouid  have 
taken  a  Fee-fimple  abfolute,  and  if  it  had  been  to  the  King  and  to  the  Heirs  of  his  Body,  he 
fhouid  have  taken  a  Fee-fimple  conditional,  and  if  he  had  died  without  Heir  of  his  Body,  it  fhouid 
have  reverted  to  the  Donor,  for  if  he  had  not  Title  but  by  the  Donor,  he  ought  to  take  it  as 
the  Donor  gave  it  to  him,  and  the  Donor  limited  fuch  Eftate  to  him  and  to  no  other,  and  the 
Gift  being  the  Caufe  of  his  having  the  Land,  it  fhall  rule  the  Manner  in  which  he  fhall  have  it. 
And  therefore  as  it  fhouid  have  reverted  before  the  Statute  if  the  Gift  had  been  to  a  Stranger, 
and  the  Stranger  had  dud  without  IfTue,  fo  fhouid  it  have  reverted  before  the  Statute  if  the 
Gift  had  been  to  the  King,  and  he  had  died  without  IfTue,  for  the  Donor  made  the  fame  Limita- 
tion of  the  Eftate  of  the  one  as  of  the  other,  and  therefore  he  fhouid  have  had  as  large  Benefit 
againft  the  one  as  againfl  the  other.  And  therefore  the  Freehold  fhouid  have  been  caft  upon 
him  where  the  King  Donee  died  without  IiTue,  and  he  fhouid  have  entered  without  Office,  as  well 
as  he  fhouid  have  done  if  any  other  had  been  Donee.  And  if  the  King  before  the  Statute  had 
given  Land  to  one  and  to  his  Heirs  of  his  Body,  there  the  King  fhouid  not  have  had  the  Rever- 
fion  any  more  than  a  common  Perfon,  and  fuch  Donee  might  have  aliened  after  IfTue  had,  as  well 
as  he  might  have  done  if  a  common  Perfon  had  been  Donor.  For  the  Perfon  of  the  King  is  not 
ro  be  refpecled  in  Gifts  of  Land,  but  the  Quality  of  the  Eftate  is  to  be  confidered  ;  and  the  Perfon 
of  the  King  fhall  not  rule  the  Eftate  in  the  Land,  but  the  Eftate  in  the  Land  fhall  rule  the  Per- 
fon of  the  King.  So  that  before  the  Statute  if  Land  had  been  given  to  the  King  and  to  the  Fleirs 
of  his  Body,  he  fhouid  have  had  a  Fee-fimple  conditional,  and  no  other  Eftate.  And  fo  it  was 
before  the  Statute.  Then  as  to  the  Statute,  it  was  intended  to  redrefs  a  Mifchief  and  a  Grievance 
at  the  common  Law.  c  And  at  the  common  Law  there  was  no  Eftate  of  Inheritance  but  what*  see  Ante 235 
was  Fee-fimple.  But  thefe  Eftates  in  Fee-fimple  were  of  two  Sorts,  the  one  abfolute,  and  the ^l'0^dt^ 
other  conditional,  as  hath  been  faid.  And  the  Fee-fimple  conditional  was,  where  Land  was  given  cited. 
to  a  Man  to  the  Heirs  of  his  Body  begotten,  and  herein  the  Abufe  was  after  IfTue  had  rather  than 
before  IfTue  had.  For  before  IfTue  had,  if  he  had  aliened,  this  fhouid  not  have  bound  the  Ifiues 
had  afterwards,  nor  the  Donor  if  there  had  been  no  IfTue,  for  until  IfTue  had  the  Donee  had  no 
Power  to  alien,  though  he  had  after  IfTue.  For  when  the  Gift  was  to  one  and  to  the  Heirs  of  his 
Body,  they  took  it  that  he  could  not  lawfully  alien  until  he  had  fuch  Heirs,  and  that  if  he  did 
alien,  the  Donor  (although  he  could  not  enter  prtfently)  after  the  Death  of  the  Donee,  if  he  had 
no  IfTue,  might  have  a  Formedon  in  Reverter.  For  the  Gift  being  to  one  and  to  the  Heirs  of  his 
Body,  they  adjudged  it  not  to  be  a  d  full  Fee-fimple  until  he  had  Heirs  of  his  Body,  for  whendPoft  .  . 
it  was  incertain  whether  he  fhouid  have  an  Heir  of  his  Body  or  not,  they  did  not  take  him  to 
have  a  full  Inheritance.     e  And  therefore  the  Law  was  taken  in  fuch  Cafe,  that  if  the  Gift  was e  s;  Pp  *  rrinch 

120.    .out  lee  z& 

to  Hufband  and  Wife  and  to  the  Heirs  o  f  their  two  Bodies  begotten,  and  the  Hufband   had  died  the  contrary 
before  IfTue  had,  and  the  Wife  had  taken  a  fecond  Hufband,  and  had  IfTue,  there  the  fecond  ^^£1^ 

R    r    r  Huf- there  cited. 
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+  The  Law  was  Hufband  fhould  not  be  Tenant  by  the  Curtefy,  nor  fhould  their  Iffue  -f  inherit,  and  if  the  Wife 
beycnd'Di^ute.  had  died,  the  fecond  Wife  of  the  Hufband  fhould  not  be  endowed;  for  until fuch  Heir  as  the  Do- 
nor had  appointed  was  begotten,  they  took  it  that  the  Inheritance  was  not  confummate.  in  him. 
And  if  there  had  been  two  Brothers,  and  the  one  was  diffeized,  and  a  Defcent  caft,  and  the  Heir 
who  was  in  by  Defcent  before  the  Statute  de  donis  condiiionalibus  had  given  the  Land  to  the  Bro- 
a  s.p.  Co. Litt.  ther  that  was  diffeized,   and   to  the  Heirs  of  his  Body  begotten,  and  he  had  died  without  Iffue, 
lt\'.  pi.^o.1^'  tne  Other  Brother  fhould  not  have  been  remitted,  becaufe  the  Land  did  not  defcend  to  him  ;  a  for 
although  the  Right  of  the   Land  defcended  to  him,  yet  if  the  PofTefllon  alfo  did  not  defcend  to 
b  -9.h.  6.  fg.a-hjm    he  fhould  not  be  remitted.     b  And  this  is  the  Reafon  of  the  Cafe  in  io.  H.  6.  where  a  Wo- 
Entry'cbngeab.3.  man  Tenant  in  general  Tail  had  Iffue  a  Daughter,   and  by  a  fecond  Hufband  had  Iffue  another 
Bro- 3 ^.Re™c- Daughter,  and  fhe  and  the  fecond  Hufband   difcontinued  in  Fee,  and  took  back  an  Eftate  to 
tu.  Remitter  g' them  and  to  the  Heirs  of  their  two  Bodies,  and  died,  and  the  Land  defcended  to  the  youngeft 
pi.  ic  Daughter,  and  it  was   there  adjudged  that  the  eldeft  was    not  remitted,  for   although  fhe  had 

the  Right  defcended,  yet  fhe  had  not  any  Poffeffion  defcended,  and  therefore  fhe  fhould  not  be 
remitted.     But  in  the  laid  firft  Cafe,  if  the  Lleir  in  by  Defcent  had  given  the  Land  to  the  Bro- 
eS«  Ante 235  (-hep  ancj  t0  ji;s  Heirs,  a°d  afterwards  the  Brother  had  died,  there  the  other  Brother  mould  have 
there  cited.  °°iS  been  remitted,  becaufe  the  Land  (hall  defcend  to  him.     c  But  after  Iffue  had  fuch  Donee  at  the 
*  Po/i  247(d).  common  Law  had  Power  to  alien,    and  thereby  to  bar  the  Iffues  and  the  Donor,  for  by  having 
Iffue  the  Condition  was  performed,  and  his  Inheritance  was  made  more  full,  *  fo  that  the  fecond 
d  m.  7.  Ed.  3.  Hufband  fhould  have  been  Tenant  by  the  Curcefy,  and  the  Iffue   of  the  Wife  and  of  the  fe- 
a°infu*ti.       cond  Hufband  ihould  have  inherited,  if  the  Iffues  of  the  Wife  and  of  her  firft  Hufband  had  died. 
1  Finch  101.     <»  And  in  7.  Ed.  3.  in  a  Formedon  in  Defcender  brought  upon  the  Seizin  of  the  third  Iffue  of  the  Do- 
Pofta^"1)!     nee»  ^  appears  that  the  Donee  himfelf  before  the  Statute  was  attainted  of  Felony,  having  Iffue, 
zSo  (J).  251  (n).  and  there  it  appears  that  the  Land  fhould  efcheat  to  the  chief  Lord  of  whom  it  was  held,  for  af- 
e  h.  8.  Ed.  3.  ter  iffue  h^  jc  was  taken  as  a  full  Fee-fimple.     e  And  in  8.  Ed.   3.  in  a  Formedon  in  Defcender 
Formedon  39.'    brought  by  the  Iffue  in  Tail,  a  Releafe  of  the  Donee  made  to  the  Grandfather  of  the  Tenant  be- 
fore the  Statute  de  donis  condhiomlibus  was  pleaded   in  Bar,  and  held  a  good  Bar:  And  herewith 
agrees  the  Book  in  5  &  6.  Ed.  3.     So  that  after  Iffue  had  it  was  taken  that  the  Donee  had  Power 
to  alien,  and  by  the  fame  Reafon  to  do  other  Acts  to  entitle  others   to  the  Land,  as   the  Lord 
by  Efcheat,  or  the  fecond  Hufband  and  his  Iffue,  and  the  like.     And  becaufe  fuch  Donee  might 
bar  his  Iffues  by  his  Alienation,  and  forafmuch  as  it  was  a  frequent  Cafe,  and  many  had  done 
fo,  the  Statute  did  not  remedy  the  Alienations  of  Donees  made  before  the  Statute,  but  .there  is 
a  Claufe  in  the  Statute  fignifying  that  they  left  it  as  it  was  before,  viz.  and  it   is  to  wit>  that 
this  Statute  Jhall  hold  Place  touching  Alienations  of  Land  contrary  to  the  Form  of  the  Gift  hereafter 
to  be  made,  and  fhall  not  extend  to  Gifts  made  before ;  which  Words,  to  Gifts  made  before,  are  in- 
tended Gifts,  or  Feoffments,  or  Alienations  of  Tenants  in  Tail  made  to  others  before  the  Statute, 
and  after  Iffue  had,    and  not  Gifts  made  by   the  Donors  before  the  Statute.     For  if  one  before 
the  Statute  gave  Lands  to  a  Man  and  to  the  Heirs  of  his  Body,  and  after  the  Statute  the  Donee 
makes  a  Feoffment  of  it,  the  Iffue  fhall  have  a  Formedon  of  this  Alienation  well  enough,  for  the 
Statute  remedies  all  Alienations  made  fince  the  Statute,  as  well  where  the  Gift  cf  the  Donor  was 
before  the  Statute,  as  where  it  was  after  it.     So  that  the  Words,  to  Gifts  made  before,  are  not  to 
f  r        be  intended  of  Gifts  made  in  Tail  by  the  Donors  before  the  Statute,  but  of  Gifts  made  to  others 

3.  Pi.  13.  Fitz."  before  the  Statute  by  the  Donees  in  Tail  after  Iffue  had,  for  fuch  Gilts  were  not  avoidable  by 
Formedon_2^  an^  ancj  therefore  they  are  excepted  by  this  Claufe,  as  the  faid  Cafe  in  8.  Ed.  3.  proves.  f  So  in 
merits 5'.  44.  Ed.  3.  the  Cafe  is  that  Tenant  in  Tail  made  a  Leafe  for  Life,  and  afterwards  releafed  to  the 

s  t.  4.  Ed.  2.  Tenant  for'  Life  before  the  Statute  de  donis  condiiionalibus,  and  after  the  Statute,  viz.  in  44. .Ed.  3. 
Fitz.  Formedon  trie  ifjfue  brought  a  Formedon,  and  it  was  adjudged  that  it  did  not  lie,  becaufe  the  Statute  excepts 
like  ca'fcT? a" fuch  Alienations  for  neither  before  the  Aft  nor  by  the  A 6t  are  they  voidable  by  any,  if  they 
12.  h.  4.  Fitz.  were  mafje  by  him  who  had  the  Tail  only,  and  were  made  fully  according  to  the  Power  which 
' I5'  the  common  Law  gave  him,'  but  if  they  were  not,  then  a  Formedon  in  Defcender  lies  fince  the 
Fit46 c^tnlita  Statute.  s  For  in  4.  Ed.  2.  the  Cafe  is  thus,  viz.  a  Woman  Tenant  in  Tail  took  Hufband,  and 
33.F.N.B.  193.  |iad  {ffue,  and  after  Iffue  had,  and  before  the  Statute  the  Hufband  and  Wife  aliened  in  Fee  to  a 
*FiMh*65;  '  Stranger,  and  died,  the  Iffue  fhall  have  a  Formedon  in  Defcender  of  this  Land  after  the  Statute, 
.  b    notwithstanding  the  Alienation  ;  but  if  the  Alienation  had  been  by  Fine,  then  the  Iffue  had  been 

t9  °'.2  '  barred  by  the  Alienation-,  fo  is  the  Book.  And,  Sir,  the  Reafon  of  the  Cafe  is,  becaufe  the 
ic0%4.b.       Alienation  was  not  lawful,  for  it  was  a  Difcontinuance  to  the  Wife  being  covert  at  the  Time  of 

I  show.  211.  tiie  Alienation,  and  when  fhe  died,  the  Right  defcended  to  the  Iffue,  h  and  he  could  not  have  a 
'  P'7c  E^4  Sur  cui  in  vita,  unlefs  he  c'aimed  a  Fee-fimple,  '  and  the  Words  (to  Gifts  made  before)  are  to  be 
j^b.xfnft.is 7,  intended  Gifts  lawfully  and  in  due  Manner  made  by  the  Donees  before  the  Statute,  and  becaufe 
6J1.  1  Co.^.b.  ^\s  Alienation  without  F"ine  was  not  done  fo,  it  is  not  excepted  by  the  Statute,  and  therefore  the 
7 Co!  1  a. b!     Iffue  fhall  have  a  Formedon,  and  not  a  Sur  cui  in  vita;  but  if  the  Alienation  was    by  Fine,  in 

II  co  12"  Moor  which  Cafe  the  Wife  is  examined,  then  it  had  been  duly  made,  and  had  bound  all.  From  whence 
ao4.Davis  75.3.  j|  appears  that  after  Iffue  had  the  Donee  before  the  Statute  had  fall  Power  to  alien,  but  not  be- 
H^rdr^e"?,''.  *ore  ^Ue  'ia^-  k  ^nd  if  Land  had  been  given  to  the  King  and  to  the  Heirs  of  his  Body,  before 
1  show.  411.  the  Statute  he  could  not  have  aliened  in  Fee  before  Iffue  had,  for  fuch  Alienation  would  have 
If-nc!1«3,^r'  been  a  Wrong  in  another  Perfon,  and  fo  fhould  it  have  been  in  the  King,  if  it  were  adjudged 
Ante  233  (d).  an  Alienation  in  Fee,  and  therefore  he  could  not  do  it,  '  for  the  King  cannot  do  any  Wrong,  nor 
P0IC4S7.  wjjj  Vj jg  Prerogative  be  any  Warrant  to  him  to  do  an  Injury  to  another.  And  the  Eftate  which  the 
»  Co.  Lite,  1^.  j(ing  had  would  not  lawfully  fuffer  fuch  an  Alienation,  for  his  Eftate  was  not  large  nor  full  enough 
n' Litt.  §241.  to  permit  it,  and  his  Prerogative  could  not  alter  his  Eftate,  nor  make  it  greater  than  the  Donor 
Dr.  &  Swd.  gaye  jt  t0  him.  m  Nor.  but  that  the  Perfon  of  the  King  fhall  fometimes  change  the  Courfe  of 
fo.'az.  cap.7io.  Things,  and  that  not  in  refpecl:  of  the  Nature  of  the  Eftate,  but  of  the  Quality  of  the  Perfon. 
f0. 36.  Bale's  n  ^s  jf  a  comrri0n  Perfon  purchafes  Land,  and  has  two  Daughters,  and  no  Son,  the  Land  fhall 
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defcend  to  both  the  Daughters  ;  a  but  if  the  King  purchafes  Land,  and  has  IlTue  two  Daughters,  *  SeeCo.Litt. 
and  dies,  having  no  Son,  this  Land  {hall  defcend  only  to  the  eld  eft  Daughter,  and  that  is  by  rea-  *  5' a 
fon  of  the  Quality  of  the  King's  Perfon,  as  it  is  faid  before.     But  if  Land  defcends  to  the  King*  M-  s*  H-.«- 
and  to  another,  the  King  Ihall  take  only  a  Moiety,  for  if  he  fhould  take  the  whole,  he  would  do  *  Sid'.  139.  Ro'- 
a  Wrong  to  the  other,  which  his  Prerogative  will  not  fuffer  him  to  do.     b  So  if  Land  in  Gavel-  ^  °\£™^' 
kind  defcends  to  the  King  and  to  his  Brother,  each  of  them  fhall  take  but  a  Moiety  ;  c  but  there  670/2  Bac.Abr! 
if  the  King  has  two  Sons,    and  dies,  the  King's  Moiety  fhall  not  defcend  to  his  two  Sons,  but  \*\  +r^c,^r- 
the  eldeft  only  mall  have  it   by  Prerogative,  tor  there  the  Quality  of  the  Perfon  alters  the  De-  tit. Gavelkind e." 
fcent,  but  not  the  Eftate,    for  the  Eftate  is  as  it  was  before,  whether  it  be   Fee-fimple  or  Fee- pl" 3" 
tail,  fo  that  the  Eftate  Ihall  be  in  the  King  as  in  another.     And  therefore  the  Eftate  before  Iffue V^^uaTis 
had  was,  before  the  Statute,  the  fame  in  the  King  as  it  was  in  a  Stranger.     And  before  Iffue  the^-  \  Keb-  5^6- 
Doneehad  not  Power  to  alien,  fo  that  in  this  Point  there  was  no  Mifchief,  but  the  Mifchief  lay  T.Ray^y  p* 
in  the  other  Point,  viz.  after  Iffue  had,  for  after  Iffue  he  had  before  the  Statute  fuch  a  Fee-fimple  ^fdm.  j.  r0- 
as  he  might  indefeafibly  have  given  to  another,  u  and  fuch  as  would  have  made  the  fecond  Hufband  e^'iB^  Ab£ 
to  be  Tenant  by  the  Curtefy,  and  the  Iffue  of  him  and  of  the  Wife  to    inherit,  and  the  fecond  p°-z.  B>c-Abr. 
"Wife  to  be  endowed,  and  fuch  as  he  might  forfeit  ■   by  Efcheat,  and  fuch  as  by  divers  other  Acts,**.  vin?Abr? 
done  by  the  Donee  might  be  conveyed  from  the  Iffues  and  from  the  Donor,  all  which  was  con-  tu.cavdkindE. 
trary  to  the  Will  and  Intent  of  the  Donor,  for   his  Intent  was,  that  if  the  Donee  had  Iffues,  the  Opitiof'of  ne 
Iffues  mould  have  it  and  none  other,  and  that  if  Iffues  failed,  the  Land  fhould  revert.     And  yet  the  La™'°-  Peramb. 
common  Law  permitted  him  to  do  contrary  to  this  Will  of  the  Donor,  viz.  to  alien,  andto  do  other aww  Ante 
Acts,  whereby  to  bar  the  Iffues  and  the  Donor,  but  notwithftanding  the  common  Law  did  fuf-  234  ('J- 
fer  it,  neverthelefs  it  was  not  well  done,  but   a  Wrong.     And  fome  Things   the    common  Law  a  Ante  246  (*). 
does  permit  to  be  done,  which  are  tortious  and  wrong.     f  As  before  the  Statute  which  gave  an  »-Sfee  Ante  246 
Action  of  Waft,  the  common  law  fuffered  Tenant  for  Years  or  for  Life  to  make  Waft  and(^Po^250-W- 
DeftrucTion   of  Hojfes   and  Woods,  yet  the  doing  thereof  was  difcommendable   and   wrong.  2^ 
g  And  if  there  are  two  Jointenants,  and  the  one  takes  all  the  Profits  of  the  Land,  the  common  g.^f'p^'ILy' 
Law  permits  it,  and  leaves  the  other  without  Remedy,  yet  this  is  a  Wrong.     And  if  the  King  p.  21.  h.  6. 38. 
kills  a  Man,  there  is  no  Remedy  in  the  Law,  and  yet  it  is  not  well  done.     Wherefore  fometimes  b^wI^ss. 
it  is  not  right  but  wrong  to  do  that  which  the  common  Law  fuffers  to  be  done,  or  for  which 
the  common  Law  has  not  provided  a  Remedy.     So  was  the  Alienation  of  the  Donee  after  Iffue  lib.  1'.  cap.  19. 
had,  before  the  Statute  deAonis  conditionalibus,  a  great  Wrong,  although  the  common  Law  per-  f^'J%'LFunil" 
mitted  it  to  be  done,  which  one  may  perceive  from  the  Letter  of  the  Statute  itfelf,  which  fays,  But  the  w  » 
in   all  the  Cafes  afore/aid,  after  Iffue  begotten,   &c.  heretofore  fuch  Feoffees  had  Power  to  alien  the  "j™  ^efid.ally 
Land  fo  given,  and  to  difhertt  their  Iffue  of  the  Land,  contrary  to  the  Minds  of  the  Givers,  and  con-  Point  by  thes  tat. 
trary  to  the  Form  expreffed  in  the  Gift.     h  And  if  the  Alienation  was  to  the  Di/herifon  of  the  Iffues,  ^  4'^nn*  bcap" 
ergo,  it  was  tortious,  for  to  difinherit  one  is  not  lawful;  '  and  if  it  was  contrary  to  the  Minds  of 'which  an  kaion 
the  Givers,   then  it   was  ill  done,  k  for  men  ought  to  obferve  the  Intent  of  others  in  a  lawful  ?f  ,AccoVnt.may' 
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Thing,    and  it  is  not  right  to  break  it ;  and  if  it  was  contrary  to  the-  Form  expreffed  in  the  Gift,  one  jointenant 
it  was  not  well  done,  for  he  that  has  a  Thing  given  him  in  a  certain  Form,  and  accepts  of  it  in  *f h^jhrn^fb* 
that  Form,  and  afterwards  breaks  the  Form,  does  not  right.     So  that  the  Letter  of  the  Act  re-  receiving  mo're 
cites  that  the  Alienation  was  a  Tort  and  a  Wrong,  and  the  Intent  of  the  Donor  was  thereby  vio-  LTiVortCrom^t 
lated,  and   his  Right  taken  away.     For  notwithftanding  that  the  Donee  had  Iffue,  yet  the  Do-  J-  c.  49.  b.  fays 
nor  had  a  Right  to  have  the  Land  again,  if  the  Iffue  failed;  and  fo  if  there  were  four  Defcents  ^"caV'the1* 
and  the  laft  Iffue  died  without  Iffue,  the  Donor  fhould  have  had  it  again  before  the  Statute,  for  Pa»y  might  have 
the  Fee-fimple  after  Iffue  had  was  not  abfolute  to  this  Purpofe,  ergo  the  Donor  had  a  Right  af-  Accent  at°the 
ter  Iffue,  to  take  away  which  by   the  Alienation  was   a  great  Wrong.     So  that  fuch  Alienation  common  Law, 
after  Iffue  had,  being  to  the  Difinhmtance  of  the  Iffues  and  of  the   Donor,  and  in  Violation  of  tw^Lv^a Ward 
the  Will  and  Intent  of  the  Donor,  and  as  fuch  tortious  and  injurious,  was  a  very  great  Mifchief, or  a  Peonage, 
for  the  full  Redrefs  whereof  this  Statute  was  made.     And  the  Words  which   make  Provifion  for  a"i  thee "profits" 
the  fame   are  thefe,  that   the  Will  of  the  Giver,   according  to  the  Worm  in  the  Deed  of  Gift  mani- in  which  Cafe  ari 
feftly  expreffed,  from  henceforth  Jha'l  be  obferved,  which  Words  alone  redrefs    the  whole  Grievance,  Moiety  lies  fore 
and  the  other  Words  following,  viz.  fo  that  they  to  whom  the  Land  was  fo  given,  fhall  not  have1^0^"-  But 
Power  to  alien,  &c.  as  alfo  the  other  Words,  viz.  neither  fhall  the  fecond  Hufband  of  any  fuch  Wo- t0  have  been  ge- 
man  from  henceforth  have  any  Thing  in  the  Land  fo  given,  csV.  hy  the  Law  of  England,  nor  fhall  the  n^rallyf asree£.°- 
Iffue  of the  fecond  Hufband  and  Wife  fucceed  in  the  Inheritance,   &c.  are  but '  confequential   to  the  cafe, 
faid  Words  of  the  Purview,  and  are  only  explanatory,  and  not  of  Subftance,  but  of  Abundance, h  1  Co.  44.  b. 
which  might  well  enough  have  been  omitted.     For  if  the  Will  of  the  Donor  fhall  be  obferved,1  * Show-  2tI- 
from  thence  it  follows  that  the  Alienation  of  the  Donee  fhall  not  bar  the  Iffues,  and  that  the  fe-  k"  c°-tz-  ^ 
cond  Hufband  {hall  not  be  Tenant  by  the  Curtefy,  and  that  the  Iffues  of  him  and  of  the  Wife  , •        ' 
■Ihall  not  inherit,  for  fuch  is  the  Will  of  the  Donor,  for  in  that  the  Gift  is  to  the  Donees,  and  poftasifb}.' 
to  their  Heirs  of  their  two  Bodies  begotten,  therein  it  is  contained  that  no  other  but  fuch  Iffue  PerD3«S.  J. 
Ihall  have  the  Land  by  the  Will  of  the  Donor.     So  that  the  Purview  lies  only  in  the  faid  Words, 
that  the  Will  of  the  Donor,    ^c.  fhall  from  henceforth  be  obferved,  which  Words  contain  the  Things 
following,  and  more.     But,  Sir,  although  the  Act  provides  that  the  Will  of  the  Donor  fhall  be 
obferved,  yet  there  is  no  Word  in  the  Act  that  divides  the  Eftate,  and  makes  the  Fee-fimple  to 
■remain  in    the   Donor,  and  the  Donee  to  have  a  leffer  Eftate  than  he  had  before  the  Act.     For 
although  the  Land  fhould  revert  to  the  Donor  before  the  Act,  this  is  no  Proof  that  he  had  a 
Reverfion,  for  an  abfolute  Fee-fimple  fhall  efcheat  to  the  Lord  at  this  Day,  and  yet  the  Lord  has 
no  Reverfion.     So  the  Reverter  of  the  Land  to  the  Donor  upon  Condition  in  Law  does  not  prove 
that  the  Donor  had  a  Reverfion,  for  indeed  he  had  no  Reverfion,  but  the  Donee  had  the  Fee- 
fimple,  and   confequently   the  whole  Eftate.     But  the  Cafe  is,  that  the  wife  Sages  of  the  Law, 
who  had  the  Confi ruction  of  the  Statute  immediately  after  it  was  made,  did,  upon  the  Reafon 
of  the  Statute,  divide  the  Eftate  iq  order  to  fulfil  and  execute  the  Will  of  the  Donor.     For  when 
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the  Statute  ordained  that  the  Will  of  the  Donor  fhould  be  obferved,  from   thence  it  followed 

confequentially   that  the   Donee   was  reftrained  from  aliening  lawfully  the  Fee-fimple,  and  from 

doing  other  AcTs   which  Tenant  in  Fee-fimple  might  do ;  and  when  he   was  thereby  reftrained 

from  doing   lawfully  thofe  A£ts  which  attend    a  Fee-fimple  Eftate,  and  from  meddling  with  the 

a  h.  5.  h.  7.  Fee-fimple,  from  thence  they  took  it  to  be  the  Intent  both  of  the  Legifhture  and  of  the  Donor, 

H.b.Fitz.Taiie  that  he  fhould  not  have  aa   Fee-fimple,  for  ic  would  have  been  an  idle  Intent  to  have   adjudged 

ta°'es  4°o.2p."  i^^he  Fee-fimple   in  him,  when   he  could  not  lawfully  do  any  thing  with  it.      And  therefore  upon 

Ed  4. 3.  b.  Fit*,  this  Reafon  they  took  it  that    the  Fee-fimple  was  left   in  the  Donor,  and  yet  that  the   Eftate  of 

Pofti5T(ij°.(k)l'the  Donee  was  an  Eftate  of  Inheritance,   becaufe  the  Heirs  of   his  Body  fhould  inherit  it  ;  but 

t»Dy.  12.  pi.51.  this  Inheritance  could  not  be  a  Fee-fimple,  for  then  there  would  be  two  b  Fee-fim,ples  of  the  fame 

Perktxb.  Co.  Land,  but  they  took  it  to  be  a  bafer  Eftate  of  Inheritance,  and  gave  it  the  Name  of  an  Eftate- 


zRoLR.3^.  tail,  which  is  an  Eftate  of  Inheritance  certainly  limited.  So  that  upon  good  Reafon,  in  order  to 
o.  Bendi.  143  perform  the  Will  of  the  Donor  and  of  the  Legislature  alfo,  they  took  it  by  the  Purview  that 
carth.l'58. p3ft  the  Eftate  was  c  divided,  and  that  the  Donee  had  an  Eftate-tail,  and  the  Donor  the  Fee-fimple, 
349,  560.  which  he  might  grant  over  to  another,  or  give  to  another  by  Way  of  Remainder,  and  that  he 
«=  see  Ante  24a  could  not  do  before  the  Statute,  for  then  the  Donee  had  a  Fee-fimple,  and  one  Fee-fimple  can- 
BoJoks"thcree  noc  depend  upon  another.  For  in  3.  Ed.  3.  a  Man  levied  a  Fine  fur  conufance  de  droit  come  ceo 
cited.  que  il  ad  de  fon  done,  and  he  could  not  make  a  Remainder  over  upon  fuch  Fine,  becaufe  the  Gifc 

«  H.42.Ed.3.  fha]l  be  taken  d  as  a  Fee-fimple.     But  now  that  the  Eftate  is  divided,  the  Donor  may  grant  the 
Bro.'EftMe's"^!  Fee-fimple  over  by  Way  of  Remainder.     So  that  the  Reafon  of  the  Purview  of  the  Act  inftrucTed 
in  fine.  Fines    the  Expofitors  of  it  to  divide  the  Eftate,  and  concinual  Ufe  ever  fince  has  confirmed   the  Ex- 
h7c! i%i.  ig':  pofition.     Wherefore  the  Eftate  is  divided   by  the  Intent  of  the  AcT  without  precife  Words  as 
e^s'  SCb?  FRe         ^  anc*  Pcr^ec^'y  as  if  the  A 61  had  exprefsly  divided  it,  e  for  that  which  is  done  by  the  Intent  of 
relation  l't.     any  AcT,  without  precife  Words,  is  equivalent  to  that  which  is  done  by  precife  Words.     So  that 
M'b9'H'b"     now  the  Eftate  is  reftrained,  and  abridged,  and  altered  by  the  AcT,  and  therefore  when  the  Kino- 
Co.  Litt.  9.  b."     took  the  Eftate,  he  took  it  reftrained   and  abridged,  and  he  could  not  take  it  otherwife ;  for  the 
•  Hardr    08     Prerogatives  of  the  King  are  in  refpecT  of  his  Perfon,  and  have  relation  to    his  Perfon,  and  his 
Perfon   (hall  by  Prerogative  be  exempt  from  Reftraint  in  many  Cafes,  but  here  the  Reftraint  is 
not  in  the  Perfon,  but  it  is  in  the  Eftate  which  the  King  took,  for  the  Eftate  which  the  Donee  had 
at  the  common  Law  was  a  Fee  fimple,  which  is  now  reftrained   and  abridged,  and  the  Mifchief 
at  the  common  Law  was  not  in  the  Perfon  of  the  Donee,  but  in  the  Eftate  of  the  Donee,   and 
therefore  the  Statute  was  not  made  in  Reftraint  of  the  Perfon  of  che  Donee,  but  in  Reftraint  of 
the  Eftate  of  the  Donee;  and  fo  the  Eftate  was  the  Caufe  of  the  AcT,  and  is  reftrained.  by  the 
AcT,  which  the  King  cannot  enlarge  by  his  Prerogative  without  another  AcT  of  Parliament,  but 
in  taking  the  Eftate  he  is  reftrained  along  with  the  Eftate.     And  as  to  what  has  been  faid,  that 
the  King  and  his  Eftate  fhall  be  ieft  at  large,  and  that  he  fhall  have  Power  to  give  the  Fee,    as 
another  Perfon  might  before  the  AcT,  Sir,  the  Matter  of  the  AcT  fhews  the  contrary,  for  the  AcT 
fhews  that  fuch  Alienation  was  to  the  Disinheritance  of  the  Iffues,  and  that  which  is  to  the  Dif- 
inheritance  of  any  is  a  Wrong.     Alfo  the  Act  fays  that  it  was  contrary  to  the  Will  of  the  Donor, 
and  that  which  a  Man  does  contrary  to  the  Will  of  his  Donor  is  not  well  done.     Alfo  it  fays 
that  it  was  contrary  to  the  Form  expreffed  in  the  Gift,  which  alfo  is  not  well  done:  So  that  by 
the  Judgment  of  the  AcT,  fuch  Alienation  was  a  Tort  and  a  Wrong.     And  he  that  will  maintain 
that  the  King  is  in  a  Degree  to  make  fuch  Alienation,  muft  at  the  fame  time  maintain  that  the 
f     c  King  may  do  Wrong,  and  that  the  Law  fuffers  him  to  do  Wrong,  which  none  can  maintain  ; 

f  and  it  is  a  difficult  Argument  to  prove  that  a  Statute,  which  reftrains  Men  generally  from 
doing  Wrong,  leaves  the  King  at  Liberty  to  do  Wrong.  And  as  to  what  has  been  faid,  that 
s  7 Co.  32.0.  the  King  fhall  not  be  reftrained  by  the  AcT,  unlefs  he  is  fpecially  named  in  the  A6t>  Sir,  if  I 
fhould  be  inclined  to  admit  the  Law  to  be  fo,  yet  here  he  is  named,  s  for  the  AcT  fays,  where- 
fore the  Lord  the  King  perceiving  how  neceffary  and  itfeful  it  is  to  provide  a  Remedy  in  the  Cafes  afore- 
faidy  hath  ordained  that  the  Will  of  the  Giver,  &c.  fhall  from  henceforth  be  obferved :  So  that  the 
King  is  named,  and  effectually  named,  as  one  that  perceived  the  Mifchief,  and  faw  that  it  was 
neceffary  and  profitable  to  provide  a  Remedy,  and  therefore  he  ordained  a  Remedy ;  and  when 
he  ordained  a  Remedy  for  the  Mifchief,  it  is  not  to  be  prefumed  that  he  intended  to  beat  Liber- 
ty to  do  the  Mifchief.  Wherefore  the  King  is  named  in  the  AcT,  and  fo  named  that  every  one 
may  gather  from  thence  that  he  was  content  to  be  bound,  and  that  he  is  bound   as  another  is. 


And  great  Inconvenience  would  follow  if  he  was  not,  for  by  the  Intent  of  the  AcT  the  Eftate  i 


s 


divided,  as  it  is  fhewn  before.     And  the  Fee  is  in  him  in  the  Remainder,  viz.  to  the  right  Heirs  of 

the  Marquefs,  as  it  is  limited  by  the  Fine.     And  if  the  King  fhould  have  a  Fee-fimple  conditional, 

then  there  would  be  two  Fee-fimples  of  one  fame  Land,  for  the   Law  will  not  deveft  the  Fee 

out  of  him  in  the  Remainder,  for  that  would  be  a  Wrong  to  him,  which  the  Law  will  never 

do,  and  two  Fees  there  cannot  be  by  any  Means,  for  which  reafon  there  fhall  be  no  Fee  in  the 

(d).eC        244King,  nor  in  his  Patentee.     And  as  to  that  which  was  laft  faid,  viz.  hthat  the  Eftate  limited  to 

>  m.  18.  Ed.  3.  King  Henry  7.  was  to  him  and  to  the  Heirs  Males  of  his  Body,  and  fuch  Eftate  is  not  mentioned 

liiis^Aff.^iri  the  AcT,  and  therefore  fha'l  not  be  taken  by  Equity  againft  the  King,  Sir,  ''Littleton  in  his 

BroEftatcs  33.  Book  has  fhewn  us  a  Learning  touching  this  Point,  viz.  that  an  Eftate-tail  to  one  and  to  the 

Ed.,13e.FitzITaiL' Heirs  Males  of  his  Body  is  taken  by  Equity  of  the  faid  Statute,  as  divers  other  Eftates-taii  are, 

5.  Litt.§2i.see  which  are  not  expreffed  in  the  faid  Statute.     For  every  thing  which  is  the  Intent  of  the  Donor 

Poft  251  /).      -s  as  ^ujjy  w-lt[1-in  tjle  Statute,  as  if  the  Thing  itfelf  had  been  precifely  expreffed.     For  when  the 

Statute  ordains  that  the  Will  of  the  Donor  fhall  be  obferved,  it  makes  his  Will  to  be  a  Law,  as 

well  againft  the  King  as  againft  another.     And  forafmuch  as  it  was  his  Will  ro  limir  the  Eftate 

in  the  Manner  it  is  here  limited,  it  fhall  be  good,  and  fhall  enure  accordingly.     And,  Sir,  if 

the   King  would  fay  that  the  Eftate  was  not  divided  at  common  Law,  and  that  as  to  him  it 

fhall  be  at  this  Day  as  it  was  at  the  common  Law,  whereby  he  would  have  a  Fee- fimple,  and 

the 
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the  Remainder  would  be  void,  by  this,  I  fay,  he  deftroys  his  own  Eftate,  for  the  EMate-tai1  pre- 
cedes his  Remainder,  and  if  it  mould  be  a  Fee-fimple  conditional    then  the  Remainder  of  the.D        ,.„. 
Kin»  would  be  void,  a  for  a  Remainder  cannot  be  limited  upon  a  Fee-fimple  precedent.     And  ifcurfonzS.  Ante 
the  Kin^  would  fay 'that  his  Remainder  is  a  Fee-fimple,  he  cannot  fay  otherwife  but  that  the  E-235(:)' 
ftate"  precedent  is  alio  a  Fee-fimple,  for  both  the  Eftares  were  made  by  one  fame  Fine  at  one  fame 
Time    and  both  the  Eftates  are  by  the  Donor  limited  to  be  in  Tail.     And  the  King  cannot  fay 
that  the  one  is  in  Tail  and  the  other  in  Fee,  for  thereby  he  affirms  and  difaffirms  at  the  fame  Time, 
that  is,  he  affirms  that  in  the   firft  Eftate  the  Statute  divided   the  Eftate   and  made  it  in  Tail, 
and  then  in  his  own  Eftate  he  difaffirms  it,  viz.  that  the  Statute  did  not  divide  the  Eftate,  but  that 
it  remains  a  Fee  fimple  conditional  ;  and  by  this  Means  he  would  be  within  the  Purview  and  out 
of  the  Purview  in  one  fame  Matter  and  at  one  fame  Time,  which  he  cannot  be,  but  he  fhall  be 
eftopped  to  fay  foi  nam  quifentit  commodum,  /entire  debet  el  onus.     And  alfo  by  fuch  Affirmative 
he  would  in  Part  of  the  Eftate  deftroy  the  Fine  by  which  he  himfelf  claims,  that  is,  he  would 
deftroy  the  Remainder  to  the  right  Keirs  of  the  Marquefs,  and  make  the  Fine  void  for  the  fame, 
for  if  he  .himfelf  has  a  Fee- fimple  the  Remainder  to  the  right  Heirs  of  the  Marquefs  is  void  ;  but 
it  does  not  ftand  with  his  Eftate  to  impeach  the  Fine  which  conftitutes  his  Eftate,  nor  will  his 
Prerogative  extend  to  deftroy  the  Remainder  in  Fee  to  the  right  Heirs  of  the  Marquefs,  for  there- 
by he°would  take  away  an  Eftate  from  another,  and  do  Wrong  to  another.     b  And  therefore  I  jj.s«t heftCafes 
deny  the  Cafes  put  of  a  next  Avoidance  granted  to  the  King,  or  of  the  Grant  of  all  Preferments/.  SLWftfc 
which  fhall  happen  within  20  Years  :  For  after  the  next  Avoidance,  or  the  20  Years  palled,  tne^hSis'o'pi- 
Kio°' mail  not  prefent,  for  the  Grantor  did  but  grant  that  which  fhould  happen  within  fuch  anilLof^.B^n 
Time,  and  after  that  Time  the  Law  fays  that  the  Grantor  ought  to  have  the  Advowfon,  and  the *E^H^  /"' 
Preferments  which  fail  from  it,  and  if  the  King  will  fuffer  a  Stranger  to  have  thofe  Preferments Dy.  55.  p'1-  *9« 
which  belong  to  him,  he  fhall  not  have  the  Prefentments  which  belong  to  the  Grantor  after  the  l^Xa". 
Time  elapfed,  for  thereby  he  would  do  a  Wrong  to  the  Grantor,  and  injure  the  Eftate  of  the Bmkcnuhc^t. 
Grantor  •    for  whereas   the   Grantor   only    granted   the  Advowfon    for   20   Years,    perhaps    he 
mio-ht    not    have    any    Profit   of  it   for   40    or    50    Years,    if   the    King   was    at    Liberty 
to°prefent  when    he   pleafed,    which   is   very  unreafonable,    and  the  King's  Prerogative  fhall 
not   iniure   the  Grantor   fo   much.      So  that   for    the  Reafon    before  given   it   feems    to  me 
that  the   Eftate   of  the  King  fhall    be  only  a  Fee-tail,  and  that  he  is  bound  by  the  Statute  as 
well  as  another.     c  And  as  a  Proof  that  it  has  been  fo  taken  before,  the  Cafe  of  4.  H.  6.  has  <=  see  Ante  437 
been  well  cied,  where  the  Tenant,  who  held  of  the  King  in  cafite  by  Knight's  Service,  made  a(c)l 
Gift  inTail,  and  the  Donee  died,  his  Ifiue  within  Age,  and  it  was  there  adjudged  that  the  King  fhould 
not  have  the  Ward,  but  the  Donor  fhould  have  it,  for  the  Eftate  is  divided,  and  the  Reverfion  is  in 
the  Donor,  and  the  Donee  held  of  him,  and  he  fhall  not  be  faid,  as  to  the  King,  to  have  a  Fee-- 
fimple  conditional,  and  fo  to  hold  of  the  King,  but  he  fhall   be  adjudged  Tenant  inTail,  -and^^ 
the  Donor  fhall  be  adjudged  Tenant  to  the  King.     And 'as  to  what  has  been  faid, "  that  the  Rea-(e). 
fon  upon  which  the  Book  was  fo  ruled  is,  becaufe  the  King  accepted  the  Services  of  the  Drfior, 
and  fo  took  him  for  his  Tenant,  and  therefore  he  was  eftopped  to  take  the  other  for  his  Tenant, 
Sir    altho'  this  is  there  debated,  I  don't  take  this  to  be  the  Caufe  of  the  Judgment,  (and  fuch  Caufe 
'would  be  a  very  weak  one,  e  for  the  King  fhall  not  be  eftopped  by  fuch  Acceptance,)  but  it  ap-  eF.N.B.143.  b. 
pears  in  the  Argument  there/*?.  22.  that  Martin  put  a  Qiieftion,  whether  if  the  King  fhould  have^°5;  prerogative 
the  Wardfhip  of  the  Heir  of  the  Donee,  it  fhould  be  by  Reafon  of  his  ancient  Seigniory,  or  by  13*.  »«  firie- 
Reafon  of  a  new  Seigniory  upon  the  Gift,  and  it  is  there  anfwered  that  it  fhould  be  by  Reafon  of  ^™mb^J';ra,L,-, 
his  ancient  Seigniory  ;  to  which  he  faid  that  it  could  not  be,  for  this  Seigniory  was  by  Reafon  of 
a  Tenancy  in  Fee-fimple,  and    as  long  as  the  Fee-fimple  continues  in  the  ancient  Tenant  the 
Seigniory  cannot  be  upon  any  other  Perfon,  or  upon  any  other  Eftate,  but  upon  him  •,  fo  that 
upon  the  Gift  the  Tenancy  was  not  changed,  nor  confequently  the  Seigniory,  in  which  Cafe,  not- 
withftandin<r  the  Gift,    the   Donor   continues  Tenant,  and  no  other,  of  whom  he   fhall  have 
the  Ward  :&And  upon  this  Reafon  of  Martin  I  take  the  Judgment  of  the  Book  to  proceed,  and 
not  upon  the  other  Point.     And  this  Cafe  being  fo  adjudged  proves  that  the  Eftate  is  divided  as 
to  the  Kinw,  and  that  the  Donee  does  not  remain  as  to  him  Tenant  in  Fee-fimple,  and  that  the 
Kin°-  fhall  be  bound  by  the  Act  in  this  Point,  as  well  as  another  Perfon.     And  fo  it  is  proved 
by  the  faid  Cafe  of  Mortmain  before  alledged.     f  So  in  22  Ed.  4.  Tenant  in  Tail  with  Remain-  f  P.  ,2.  Ed.4. 
der  over  to  another  in  Fee  forfeited  the  Land  for  Treafon,  as  it  feems,  and  died  without  Iffue,  Fitz;Ve#&4 »■ 
and  he  in  Remainder  was  received  to  fue  to  the  King  by  Petition  ;  but  if  the  Tenant  in  Tail 
fhould  be  adjudged,  as  to  the  King,  Tenant  in  Fee-fimple,  then  the  Remainder  fhould  have 
been  void  as  to  the  King,  and  he  in  Remainder  difabled  to  fue,  but  he  was  not,  which   proves 
that  the  Judges  then  took  it  that  as  to  the  King  he  was  but  Tenant  in  Tail,  and  fo  the  King 
was  bound  by  the  Aft.     s  Another  like  Cafe  I  know  by  Experience,  which  is,  that  Land  which  g7c<>.  *i 


and  my  rather  naa  it  oy  ueicenr.  as  nine  m  1  <m  ui  nnu  wuu  was  uic  iung  s  j^cuiui  ;  <mu  auci-  ( 
wards  the  fame  Matter  came  again  in  Queftion  in  the  Court  of  Surveyors,  and  I  fuggefted  the 
fame  Matter  in  Difcharge  of  the  Land,  and  thereby  the  Land  was  there  alfo  difcharged.     Which 
proves  that  the  King  was  bound  by  the  Statute  de  donis  conditionalibus^  for  if  the  King  might  have 
faid  that  the  Land,  as  to  him,  was  a  Fee-fimple  conditional,  then  the  Land  fhould  not  have 
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been  difcharged.  Wherefore  for  thcfe  Reafons  it  feems  to  me  that  the  King  fhall  be  only  Tenant 
in  Tail,  and  fo  the  Remainder  is  good,  and  the  Plaintiff  upon  the  Matter  in  Law  fhall  be  barred. 
Dyer  Chief  Juftice.  As  to  the  Matter  in  Law,  i  am  of  the  fame  Opinion.  And  as  to  the 
Dyer  c.  1.  ^rame  0f  tne  King,  by.  which  he  may  purchafe,  Sir,  if  in  the  Purchafe  he  be  named  only  King, 
omitting  his  Chrittian  Name,  he  may  well  enough  take  thereby,  for  Khg  is  the  higheft  Name  of 
Honour*  in  this  Realm,  which  for  the  Greatnefs  of  it  drowns  all  other  Names  of  Honour  or  Dig- 
nity which  the  Perfon  that  is  King  may  have  within  this  Realm,  and  becaufe  there  is  not,  nor 
ought  to  be  more  than  one  that  bears  the  Name  of  King  in  this  Realm,  the  Name  of  King  con- 
tains Certainty  enough  to  fignify  who  it  is  that  has  this  Name,  and  therefore  a  Purchafe  by  this 
Name  only  containsDCertainty  enough,  and  is  good  enough.  But  I  have  never  feen  this  Name 
only  ufed  in  Purchafes,  or  Grants,  or  Letters- patent,  but  the  Practice  is  to  add  the  Name  of 
Baptifm  alfo,  as  to  fay,  Henry  King,  or  Edward  King,  for  elfe  it  would  be  doubtful  what  King 
was  meant,  for  there  have  been  many  Kings  that  have  had  the  fame  Name  of  B.iptifm  ;  and 
therefore  for  the  Sake  of  Diftinclion  and  Certainty  the  Chriftian  Name  of  the  King  is  ufed  to  be 
inferted.     But  if  it  be  omitted  it  fhall  be  good  enough,,  and  it  may  be  tried  what  King  it' was. 

Further,  the  King  has  two  Bodies,  viz.  a  Body  natural    and    a  Body    politic,  and  he   has   Ca- 
pacity  both  in   the&one    and   in   the  other.        And    the   Name    (King)   contains   them    both, 
**BacAbr  i93-  and  Heirs  implies  both  Heirs  and  Succeffors,  a  for  it  is  but  of  late  Time  that  Succeffors  have  been 
Native  z.'d  added  in  the  King's  Grants.     And  he  that  gives  to  the  King  may  give  to  him  in  the  one  Body  or 
P1-  7°  in  the.  other,  as  the  Donor  pleafes  to  limit  it ;  but  here  the  Gift  ltlelf  difhnguifhes  in  what  Capa- 

city the  King  fhall  take  it,  for  the  Remainder  is  to  him  and  to  his -Heirs  Males  of  his  Body  be- 
gotten, and  fuch  Heirs  mud  come  from  the  natural  Body,  for  the  Body  politic  cannot  beget  [flues. 
So  that  the  Limitation  of  the  Inheritance  here  to  the  Heirs  Males  of  his  Body  diftinguifhes  the 

b  Th^theKn  BodY  in  which  the  Donor  had  a  Mind  that  the  King  ftl0uld  take  iE'  " For  if  Kin§  Hm7^  7.  after 
fhall  retain theS  the  Remainder  limited  to  him,  had  been  removed  from  the  Royal  Eftate,  and  another  had  been 
ihTes  i^wT  made  King>  neither  the  fucceeding  King  nor  his  Heirs  fhould  have  had  the  Land,  becaufe  the 
turaT  capaeky,"  Donor  limited  it  to  Henry  7.  and  to  the  Heirs  Males  of  his  Body,  and  if  the  Heirs  of  the  other 
heTs 'removed12  Body  fhould  inherit  it,  it  would  be  contrary  to  the  Limitation  and  Will  of  the  Donor,  for  there 
from theTftate  js  not  any  fuch  Inheritance  limited  by  the  Gift;  wherefore  the  Gift  here  has  Refpect  to  the  natu- 
royai,  1  fineh       ,   _    ,       r  Ri       H  and  £Q  the  -tJe-ns  Ma|es  which  this  natural  Body  fhall  beget,  and  fo 

4Bac.  Abr.  191.  the  Capacity  and  Body  in  which  he  fhould  take  it  is  diftinguilhed  and  limited  in  the  Gift.       As 

fnfra  (d)4  (*)-    if  a  Man  gives  Land  to  a  Bifhop  and  to  his  Heirs,  thereby  he  diftinguifhes  in  what  Capacity  he 

c  see  Ante  2      has  a  Mind  to  place  the  Inheritance,  and  in  what  Capacity  the  Bifhop  fhall  take  it,  and  as  the 

(e^and'the3*  Donor  pleafes  to  limit  it,  fo  it  fhall  enure  ;  for  if  he  had  given  the  Land  here  to  King  Henry  7. 

Books  there  cit- and  tQ  thg  Heirs  Qf  h;s  Bo(jy  and  0f  the  Body  of  Elizabeth  his  Wife  begotten,  fuch  Heirs  and 

none  other  fhould  take  it.     And  Land  may   be  entailed  to  the  King  as  well  as  to  another,  for 

Kino-  Henry  4.  entailed  the  Dutchy  to  him  and  to  his  Heirs  of  his  Body  begotten,  and  the  Crown 

waslmtailed  to  King  Henry  8.  and  to  the  Heirs  of  his  Body,  fo  that  the  King  may  take  an  Entail 

as  well  as  another.  °And  the  Remainder  here  vefled  in  the  Body  natural  of  King  Henry  7.     d  So 

*  Supra  .(b).      tha(.  if  he  had  reflgnefj  the  Crown  to  King  Henry  8.  yet  he  fhould  have  held  the  Land  to  him  and 

to  his  Heirs  of  his5 Body,  as  Land  diftinft  from,  and  no  Part  of  the  Crown. 

Further,  as  to  the  Common  Law  before  the  Statute,  if  Land  had  been  given  to  a  Man  and  to 
his  Heirs  of  his  Body  begotten,  this  was  not  taken  to  be  a  e  full  and  perfeel  Inheritance,  until  the 
I^Tb^u  Donee  had  Iffue  of  his  Body.     For  Brilton  in   his  Book  in  the  Title  of  conditional  Purchafe  cap. 
J.  g6>  faySj  that  before  Iffue  he  had  but  a  Freehold,  and  the  Inheritance  accrued  by  the  Iffue,  and 

f  see  the  contra- if  he  had  Iffue,  and  the  Iffue  died,  the  Land  fhould  defcend  to  the  f  collateral  Heir.  And  of  this 
ryM.  18.  Ed.  3.  Opinion  Braclon  feems  to  be,  for  he  fays,  if  Land  be  given  to  a  Man  and  to  his  Heirs/  hceredes  de 
Y.'iiSty'  corporefuo  habuerit,  and  he  has  Iffue,  and  dies,  the  Land  (hall  defcend  remotioribus  k<ercdikis  ;  for, 
$.\>. p* Brian.  as  ft  feems,  they  took  it  that  by  fuch  Gift  he  had  only  the  Inheritance  upon  Condition,  and  when 
7CoLi3t5.Ia,.'a*  he  had  Iffue  he  had  fatisfied  the  Condition,  and  then  he  had  Power  to  alien,  and  then  it  fhould 
1R0i.Abr.s41.  defcend  to  the  colliteral  Heirs,  as  other  Land.  g  But  (as  I  take  it)  it  was  a  Fee-fimple  prefently 
Abftit!  Eftat"'  before  Iffue,  but  the  having  of  Iffue  made  it  more  full  and  perfect  than  it  was  before  ;  b  For  after 
y.  Pi.  2. 3-  Ifthe  he  had  Power  to  alien,  and  thereby  to  bar,  the  Iffues  and  the  Donor,  '  and  it  fhould  efcheae 
for  Felony,  as  it  is  taken  by  7  &?.  8.  Ed.  3.  and  by  other  Means  he  might  difinherit  the  Iffue  and 
TFinehSof"  the  Donor'  which  was  contrary  to  the  Will  of  the  Donor,  and  was  a  hard  Cafe,  as  the  Statute 
2  Fmch  hi.  faySj  and  very  injurjous  and  unreafonable.  And  thus  the  Maker*  of  the  Aft  looked  upon  this 
h  ...  Permiffion  of  the  Common  Law,  or  this  common  Error,  whereby  they  took  it  that  the  having 

*  Power  to  alien  was  a  full  Injury,  and  a   Thing  againft  Reafon,  and   the  Words  after,  viz.  that 

i.see  Ante  z46  ?7  ^  necejfary  and  ufeful  to  provide  a  Remedy  in  the  Cafes  aforefaid,  have  in  them  a  Kind  of  Vehe- 
mence purporting  great  Neceffity  of  a  Reformation.  For  that  which  is  neceffary  and  ufeful  to 
be  reformed  requires  to  be  reformed  in  all,  and  not  in  Part  only,  and  the  reft  to  be  left  uni- 
formed, and  therefore  for  the  full  and  perfed  Reformation  of  this  Abufe,  viz.  as  well  in  the  King 
as  in  others,  the  Act  has  ordained,  that  the  Will  of  the  Giver,  according  to  the  Form  in  the  Deed  of 
Gift  manifeftly  exprefed,  fhall  from  henceforth,  be  obferved.  So  that  the  Obfervance  of  the  Will  of 
the  Donor  is  become  the  Reformation  of  all  that  was  amifs  before,  and  the  Will  of  the  Donor  is 
the  Effeft  of  the  Scatute.     And  from  thence  it  follows,  that  the  Alienation  of  the  Donee  fhall  not 
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bind  the  IfTues  nor  the  Donor  ;  anor  fhall  the  fecond  Hufband  be  Tenant  by  the  Curtefy,  nor  fhall  *H.46.Ed 
the  Iffue  of  him  and  of  the  Wife  inherit.     b  So  that  it  was  fuperfiuous  to  exprefs  this  in  the  Aft,  5-a-Bio.  ejcc 
for  thefe  Claufes  are  but  confequential  to  the  firft  Purview,  and  are  included  in  the  firft  Pur-  TzTriltn^Z 
view,  and  only  ferve  to  explain  the  fame,  for  the  firft  Purview,  viz,  the  Will  of  the  Donor,  includes  le  Curte<y  * 
thefe  Claufes  and  many  others.     c  For  the  fecond  Wife  fhall  not  be  endowed,  d  nor  can  the  Donee  \  FhLh'iis'.9*' 
charge  the  Land  with  a  Rent-charge  or  other  Incumbrance,  e  nor  fhall  he  forfeit  the  Land  for  Fe-  b 
lony,  nor  can  he  do  other  Afts  to  the  difinheriting  of  the  IfTues ;  and  all  this  is  included  in  the  Ante "4,7  mf" 
firft  Purview,  viz.  that  the  Will  of  the  Honor  fhall  be  obferved,  for  thefe  Afts  are  contrary  to  his  terBro,w»-  J- 
Will,  and  every  Thing  that  is  contrary  to  his  Will  is  reformed  by  this  Aft,  as  every  Thing  that c  M-  46.  Ed.  a, 
is  his  Will  is  made  a  Law  by  this  Aft.    f  And  therefore  an  Entail  to  the  Heirs  Males  of  the  Eoiy  rw'r?8. 
of  the  Donee  is  within  she  Purview  of  the  Aft,  as  it  is  taken  in  1 8.  Ed.  3.  and  in  Carbonnel'%  Cafe  I.Fw«*  i°j. 
in  33.  Ed.  3.     g  So  an  Entail  to  the  Heirs  Females  of  the  Body  of  the  Donee,  and  all  other  En-  2  Iinch  I2S" 
tails,  are  within  the  Purview  of  the  Statute,  becaufe  they  are  within  the  Will  of  the  Donor ;  for  po^ed 3"  Fitz" 
as  Fleta  (who  wrote  a  long  Time  fince)  fays  in  his  third  Book,  modus  legem  dat  donations ;  fo  that  H-  >.  h.  7.  i4. 
the  Manner  of  the  Gift  which  the  Donor  limits  makes  a  Law  to  the  Gift.    h  And  the  three  Eftates  m.^'h"^1* 
limited  in  the  Preamble  of  the  Aft,  that  is  to  fay,  Efpecial  Tail,  Frank  marriage,  and  General  *■  p^  R0-We.  i,\* 
Tail,  are  but  put  there  for  Examples,  and  not  as   containing  all  the  Entails  intended  in  the  Sta-  ra  ^' 
tute,  for  the  Donor  might  make  other  Entails  by  his  Limitation,  for  his  Will  is  a  Law  as  to  the  «Utt.  §  747. 
Eftates -tail.     '  And  where  an  Eftate  to  one  and  to  the  Heirs  of  his  Body  was  a  Fee  fimple  be-  ^ldN-  B-  >oo. 
fore  the  Statute,  now  fince  the  Statute  it  is  taken  in  12.  Ed.  4.  that  he  has  but   a  Fee-tail,  and 
this  is  included  in   the  Statute,  altho'  it  is  not  expreffed,  as  the  Book  fays.     And  herein  the  fM.i8.Ed.3.^j. 
Book  fays  truer,  kfor  when   the   Statute  reftrained  the   Donee  from  aliening  the  Fee- fimple,  or  "^Afj  TT 1&> 
from  doing  other  Afts  which  he  that  has  a  Fee-fimple  may  do,  it  was  prelently  taken  that  the  Br0-  Eftates  33. 
Fee  was  not  in  him,  for  it  would  be  idie  to  adjudge  it  in  him,  when  he  could  not  do  any  Thing  Ed^n^.Tart 
with  it,  and  therefore  it  was  taken,  by  Collection  and  Implication  of  the  Aft,  that  the  Fee-fimple  5-  Dy:  96.  Pj. 
continued  in  the  Donor.     So  that  he  has  one  Inheritance,  viz.  a  Fee-fimple,  and  the  Donee  has  Curfon  8.  Ante 
another  Inheritance  of  an  inferior  Degree,  viz.  a  Fee-tail.     And  the  Name  of  the  Eftate  was  24+(*)-:hS(>), 
taken  from  the  Certainty  of  the  Limitation  of  the  Inheritance,  as  Littleton  fays,   i  for  he  fays,  Tal-  %  Litt  r  22 
Hare  idem  eft  quod  in  certitudinem  ponere,  and  becaufe  in  the  Gift  it  is  expreffed  of  what  Body  the  Curfons. 
Heirs  which  fhall  inherit  fhall  iffue,  for  this  Reafon  he  took  it  that  it  was  called  a  Tail,  or  ra-  h 
ther  it  might  have  the  Name  of  the  French  Word  {taller)  which  is  to  cut,  for  to  dock  Wood  is  to  Ant0^*''*4-3' 
cut  Wood,  and   becaufe  the  Eftate   is  docked,  or  cut  off,   (for  before  it  was  a  Fee-fimple,  andip 
now  the  Fee  is  cut  off  from  it,  and  the  Eftate  thereby  is  docked,  cut  off,  or  made  lefsj  ic  may  3.  b.ntz.Taifg; 
well    be    called    an    Eftate-tail,   viz.   an  Fftate    docked,  cut  off,  or  abridged  ;  and  immediately  £ro;  28-H-  s- 
upon  the  making  of  the  Aft  it  had  this  Name  given  it.    And  it  was  alfo  taken  that  the  Reverfion  Fit/.' Tail  jo. 
in  Fee  was  left  in  the  Donor,  for  in  the   fame  Seffion  of  Parliament,  and  in  the  Aft  which  is  the  B™ "A*7t-  Eflates 
fourth  Chapter  after,  viz.  in  the   Chapter  which  gives  the  quod  el  deforceat,  it  is  recited,  that  if 
one  had  loft  his  Land  by  Default,  he  had  no  other  Writ  to  iecover  the  Land  again  but  a  Writ  kAnte24s  (3). 
of  Right,  which  did   not  ferve   for  them  who  had  not  a  Fee-fimple,  as  Tenants  for. Term  of  Life, 
in   Free-marriage,  or  in  Fee-tail,  in  which  Cafes  a  Reverfion  is  referved,  there  it  is   provided  that  ~Litt  § lS- 
fuch  fhall  have  a  quod  ei  deforceat.     So  that  it  is  there  called   a  Fee-tail,  and   that  in  fuch  Cafe  a        "*' 
Reverfion  is  referved.     Wherefore  they  of  the  fame  Parliament  immediately  took  it  that  the  Eftate  (h^nlfthe  *39 
was  divided,  and  that  the  Donor  had  the  Fee-fimple,  and  the  Donee  a  Fee-tail,  and  this  Con-  Bcoks  there  «t- 
ftrufticn  was  gathered  from  the  Will  of  the  Donor.     For  it  is  to  be  prefurned  that  he  who  would 
not  have  the  Donee  to  do   any  Aft  that  Tenant  in    Fee-fimple  might  do,  did  not  chufe  that  he  nM- ,7,Ed-  3- 
fhould  have  a  Fee-fimple  Eftate.     So  that  by  the  Implication  of  the  Aft,  the  Eftate  which  was  l°ila'.  3°4. 
a  Fee-fimple  conditional  is   divided,  and  the  Fe-  continues  always  in  the  Donor,  and  the  Donee  I^!n*IOI« 
has  an  Eftate  tail.     And  therefore  the  Eftate  of  the  Donee  is  altered,   m  for  before  the  Statute  the  Ante  246"'). 
Iffue  ih'iiild  have  had   an  Affize  of  Mortdanceftor,  but  now  he   fhall  not ;  n  and  before   it  fhould  25°  W' 
have  efcheated  for  Felony  after  Iffue  had,  °  but  now  it  fhall  not  •,  p  and  before  the  Donee  fhould  °SuPra(e). 
forfeit  it  for  Treafon,  qand  now  as  appears  in  7.  H.  4.  he  fhall  not ;  r  and  before  the  Donee  mi»ht 
charge   the  Fand,  and  the  Iffue  fhould  have  held  it  charged,  s  but  now  he  cannot,  for  it   is   not  [^','1'' 
the  fame  Eftate  that  it  was  before,  nor  in. the  lame  Degree.     Then   feeing  the  Eftate  of  the  Do- 
nee is  changed,  and  is  fuch  as  is  fhewn  before,  and  no  other,  the  King  ought  to  take  ic  fo,  and  iM-7-.h.  4. 
in  fuch  Manner  as  it  is,  and  not  otherwife,  for  the  King  cannot  have  any  other  Eftate  than  that  vJr'/zJiJro.J'. 
which  the  Donor  has  given  him,  and  the  Donor  has  given  him  fuch  an  Eftate  as  does  not  contain  Tx"-fon4-  Buc 
the  Fee,  and  therefore  the  King  cannot  have  the  Fee,  for  if  the  Donor  had  given  him  an  Eftate  deritoc/acwrd- 
upon  Condition,  he  fhould  not  have  had  it  without  Condition.      And  fo  if  the  Donor  gives  it  to  measthe  Law 
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the  King  and  to  his  Heirs  of  his  Body,  he  fhall  not  have  it  to  his  Heirs  generally,  for  that  is  con  alter  the  making 
trary  to  the  Eftate,  for  the  Donor  has  a  Rig,ht  to  the  Fee.  And  this  is  proved  by  (he  Words  of  cfLhis„Statutc 
the  Formcdon  in  Reverter,  which  are,  •which  to  the  Donor  ought  to  revert  by  the  Form  of  the  Gift  a-  before  rheSti- 
fcrefaid,  which  Word  ov.pht  implies  the  Right  of  the  Fee.     And  as  to  what  is  faid,  that  the  Kins  tute  of'26-//-,8- 

*  %  r\        •  o  cap,  m,    vvnicu 

fhall    not    be  bound    by   the  Aft,    and  that    there    fhall   not    be  any  Reftraint   in    the    Eftate  *™s  altered  the 
which  he    takes,  unlefs    the  fame  be    precilely    expreffed    in    the    Aft,    Sir,    in    fome   Cafes   I  j^j^p^*" 
admit   that  the  King    fhall  not   be  reftrained   by  general   Words,  without  exprefs  Reftraint  in 
the  Aft,  and  that  is   according  to   the  Matter  of  the  Aft;  but  in  this  Aft  he  fhall  be  bound.  r  Co„Litt- »9  a- 
'for  it  is  made   for   the  Furtherance  of  Reftitution,  that  is  to  fay,  where   it  was  a  great   A-       "     ■' 
bills  that  the  Donee  had  the  'JQwer  of  aliening  after  Iffue  had,  (which  being  a  common  Error3  Sup™(J)- 
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was  taken  for  the  Common  Law)  this  Statute  was  made  to  reform  the  Abufe,  and  to  reftore 
the  Common  Law  in  this  Point  to  its  right  and  juft  Courfe,  which  it  did  by  reftoring  to  the  Do- 
»Dy.  360.  pi.  5.  nor  the  Obfervance  of  his  Intent.  So  that  the  Defign  of  the  Act  is  to  give  Reftitution,  a  and  in 
Lt°h  255!51'  Reftitutions  the  King  has  no  Favour,  nor  has  his  Prerogative  any  Exemption,  but  the  Party  re- 
3  wft.  241.  ftored  is  favoured.  b  And  therefore  if  the  King  reftores  the  Heir  by  Livery  to  his  Manors,  the 
vin.Abr.'tit3.  '  Advowfons  fhall  pafs  to  him  without  any  Mention  of  them.  c  So  if  he  makes  Reftitution  of  the 
Blood  corrupted  Temporaries  to  a  Bifhop,  Knight's  Fees  and  Advowfons  mall  pafs  without  being  mentioned. 
st'ncH  jurist.  So  alfo  fhall  it  be  in  cafe  of  a  Reftitution  upon  Petition  of  another  to  have  that  to  which  the  Kin* 
P1-8,  has  no  Right,  for  where  a  Thing  which   the  King  ought  not  to   hold  is  reftored  to  the  right 

.  Owner  who  ought  to  have  it,  the  Words  fhall  be  taken  moft  ftrongly  againft  the  King,  and  his 
66, 67s W. Li- Prerogative  fhall  not  hold  Place,  nor  fhall  he  be  favoured  more  than  another  Perfon.     So  here 
Ed7  7"  H'b4''   t'ie  "^  was  ma<^e  t6  reft°re  the  Common  Law  in  this  Point,  wherein  it  was  mifufed,  and  to  reftore 
Thorp.  Bro.Li-  to  the  Donor  that  which  was  due  to  him,  viz.  to  have  his  Will  obferved,  where  it  had  been  vio- 
mMitie  !°n-a 'ate(^  ky  the  Donees.     So  that  there  is  a  Reftitution  here  made  to  the  Donor,  viz.  of  the  Obfer- 
Dy.  360.  Pi.  5/vance  of  his  Will,  which  before  was  broken,  in  which  Cafe,  by  the  Reafon  of  the  Common  Law 
ifbo^b  a'  *n  n'<e  ^a^es  tnat  happen  at  the  Common  Law,  the  King  is  not  exempted.     For  he  who  will  main- 
o.  Bendi.182.  tain  it  to  be  reafonable  that  the  King  being  Donee  fhall  be  exempted,  and  that  the  Makers  of 
3Mod2|ntr.6i.tne  A&  ^id  not  intend  to  bind  him,  undertakes  to  prove  that  the  Makers  of  the  Act  thought  it 
wing.iwax.reg.  reafonable  to  fuffer  the  King  to  violate  the  good  Intent  of  him  that  gave  him  the  Land,  and  to 
S3.pi.  z8.        break  his  Will,  and  to  exceed  the  Meafure  limited  to  him,  and  fo  to  do  an  Injury.     And  this  can- 
tH.41.  Ed.  3.  not  be  taken  to  be  the  Intent  of  the  Makers  of  the  A6t,  but  they  meant  to  reform  the  Abufe  in 
5.  \>. per  Thorp.  a]]5  vjz,  as  we]j  jn  tne  King  as  in  others.     Wherefore,  as  itfeems  to  me,  the  King  fhall  be  included 
feCb.  6^.  '  in  the  Act,  and  his  Eftate  fhall  not  be  a  Fee-fimple  conditional,  but  a  Fee-tail,  upon  which  the 
Remainder  here  may  well  depend.     And  fo  it  mull  have  feemed  to  the  Juftices  before  recitrd  in 
the  Record  who  took   the  Fine,  viz.  Brian,  Town/end,  Davers,  and  Vavifor,  who  were  Men  of 
great  Learning  ;  and  fo  alfo  the  Counfellors  of  the  King  and  of  the  Marquefs  muft  have  been  of 
Opinion.     For  if  the  Eftate  of  the  King  fhould  be  a  Fee-fimple  conditional,  it  was   idle  and  in 
vain  to  limit  the  Remainder  over  in  Fee,  and  the  faid  Juftices  would  not  have  taken  fuch  a 
Fine  containing  Eftates  which  could  not  ftand  together,  but  they  took  it  that  the  Eftate  of  the 
King   was  but  an   Eftate-tail,  and  that  the  Remainder  might  depend  upon  it  well  enough,  and 
in  this  Light  alfo  it  appears  to  me.     Wherefore  the  Lord  Berkley  now  Defendant  may  enter  and 
avoid  the  Leafe,  and  fo  the  Plaintiff  fhall  be  barred.     And  afterwards  on  the  Quinzime  of  St.  Mar- 
tin in  the  fifth  Year  of  the  Reign  of  Queen  Elizabeth,  the  Juftices,  at  the  Prayer  of  the  Lord  Berk- 
■     ley,  who  had  often  prayed  his  Judgment  after  their  Arguments,  gave  Judgment  for  him  againft  the 
Plaintiff.    For  the  Lord  Dyer  and  Anthony  Brown  find,  that  with  Regard  to  the  Matter  of  Law 
they  continued  of  the  fame  Opinion  that  they  were  of  at  the  Time  when  they  argued  ;  and  there- 
fore they  commanded  the  Judgment  to  be  entered,  which  was  entered  as  follows. 

The  red  of  the       J^nc'  now  nere  at  tms  ^av  came  as  we"  tne  aforefaid  Henry  Willion,  as  the  aforefaid  Henry  Berkley 
Record.  and  Richard  Knight  by  their  Attornies  aforefaid,  whereupon  the  Premiffes  being  feen  and  by  the 

Court  here  more  fully  underftood,  it  feems  to  the  Juftices  here  that  the  Replication  of  the  afore- 
faid Hemy  Willion  above  pleaded  is  infufficient  in  Law  to  maintain  the  aforefaid  Henry  Willion  to 
have  his  Action  aforefaid  againft  the  aforefaid  Henry  Berkley  and  Richard  Knight.  Therefore  ic 
judgment.  js  confidered  that  the  aforefaid  Henry  Willion  take  nothing  by  his  Writ  aforefaid,  but  be  in  Mercy 
for  his  falfe  Claim  thereof :  And  the  aforefaid  Henry  Berkley  and  Richard  Knight  may  go  thereof 
without  Day,  &c. 

Ke'ifona.' °y  Note,  in  M.  2 1 .  Ed.  3.  45.  a  Formedon  was  brought  of  Lands  given  to  the  Father  and  Mother 

of  the  Demandant,  and  to  the  Heirs  of  their  two  Bodies,  which  were  alien1  d  before  the  Statute  de  do- 
nis  conditionalibus.  And  Thorp  faid  that  the  Demandant  could  not  have  a  Cui  in  vita,  but  where  he 
can  make  'Title  in  his  Writ  quas  clamat  efie  jus  et  hsereditatem  fuam,  which  he  cannot  do  unlefs  he  claims 
a  Fee-fimple.  And  it  feems  by  him  that  the  Heir  cannot  have  a  Writ  quse  clamat  tenere  fibi  et  hseredibuS 
de  corporefuoexeuntrbus,  which  agrees  with  the  Opinion  of  A.Brown  Ante  fo.  246.  and  with  the  faid 

*  **•  **; "it*"  Book  in  4.  Ed^A.     And  Note,  that  Fitzherbert  tit.  Formedon  has  abridged  a  Cafe  out  of  *  M.  12. 

Pormedon  15.  H.  4.  as  folbtm viz.  A  Man  gave  Land  in  Frank- Marriage  with  his  Daughter,  the  Donees  had  Ijfue 
before  thtLm  m/,  the  Hujband  gave  the  Land  to  his  Daughter  in  Frank- Marriage,  and  died,  and  his 
Wife  fujM  J  until  after  the  Statute,  and  died,  and  the  Heir  brought  a  Formedon,  and  this  Matter 
was  jfM  Wk  and  the  Opinion  of  the  Court  was  with  the  Plaintiff,  wherefore  it  was  awarded  that  the 
Denjm  Wttjhould  recover  Seizin  of  the  Land.  Which  Cafe  alfo  agrees  with  the  Opinion  of  A.  Brown. 
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A  Report  of  a  Cafe  argiied  and  adjudged  zn  the  Common  Bench  in  Michaelmas  Term  in 
the  fourth  and  fifth  Tears  of  the  Reign  of  ^ueen  Elizabeth  upon  Demurrer  in  Law  in 
anAtlionof  Trefpafs  brought  by  Lady  Margaret  Hales,  late  V/ife  of  Sir  James  Hales 
late  one  of  the  Juices  of  the  Common  Bench,  Plaintiff,  againfl  Cyriack  Petit  Defen- 
dant And  the  Record  appears  amongft  the  Records  o/Trinity  Term  3  Elizabeth  Rot  02 1 
and  was  as  follows.  ■  <«w..y».*. 

rpTriack  Petit  late  of  Boughton  under  Blane  in  the  County  aforefaid  Gentleman  wa.  a^n  ^ 
<■'  anfwer  M^  Jfcfr,  Widow  of  a  Plea,  wherefore  wih  Force  and  £^3M&£2*© 
M^.m  at  Gn^  he  broke,  and  her  Grafs  to  the  Value  of  40/.  there  lately  growin J  Edition, 
certain  Cattle,  eac  up,  trod  down,  and  confumed,  and  other  Wrongs  to  her  did     r^  1°  s*™  Precedent 

Damage  of  the  faid  Margaret,  and  againft  the  Peace  of  the  Lady  the  Queen  now,  Vk    AndltlT"^'^ 
upon  the  ftme  Margaret  by  %*»  G*/«  her  Attorney  complains,  that  the  aforefaid  CyriZklt' 
twentieth  Day  of November  in  the /W  Year  of  the  Reign  of  the  Lady  the  Quee^S^ 
and  Arms,  tfr.  the  Clofe  of  the  faid  Mr^  at  Graven?  broke,  and  her  GrVS  to  the  Va  ue    Sc 
there  lately  growing   with  certain  Cattle,  viz.  Horfes,  Oxen,  Cows,  Hogs,  and  Sheep  eat  un   trod 

wTwh   C°f    T^  And  °^r  W;°ngS ^'  t0  thG  §reaC  DamaSe>  ^-  *"d  aTainft  the  Pe™ 
tfr.    Wherefore  fhe  fays  that  me  is  damnified,  and  has  Damage  to  the  Value  of  ?oo  Mari-f  »S 
therefore  fhe  produces  the  Suit,  &V.  •  &  v<""c  or  100  Marks,  and 

And  the ^aforefaid ICyriack  by  £%£  a«£  his  Attorney  comes  and  defends  the  Force  and  Into-  Bar 
ry  when   fifc.     And  as  to  the  coming  with  Force  and  Arms,  he  fays  that  he  is  not  S  thereof 
and  of  this  he  puts  h.mfelf  upon  the  Country,  and  the  aforefaid  Malgaret  likewife.     And  a    to  the 
reft  of  the  Trefpafs  aforefa.d  above  iuppofed  to  be  done,  the  teme  Cyriack  fays  that  the  aforefaid 
Margaret  her  A&on  aforefaid  againft  him  ought  not  to  have,  becauf/he  fays  Sat  the  C lot   ate 
fa,d,  and  alfo  the  Places  in  which  the  Trefpafs  aforefaid  is  fuppofed  to  be  done,     re,  and  at  the 
aforefaid  Time  of  the  Trefpafs  aforefaid  above  fuppofed  to  be  done  were,  fixteen  Acres  of  Land 
with  the  Appurtenances  called  Bentcloje  in  G>OT/aforefaid.     Which  faid   fixteen  Ac*  s  of  I  and 
with  the  Appurtenances  are,  and  at   the  aforefaid  Time  of  the  Trefpafs  were    rhP  Soil"!  I  t 
hold  of  him  the  faid  \  Cyriack    whereby  the  fame  Cyriack,  the  fame  Tit  when  '^  th   C  oft  afore"-  T  ,fi        , 
laid    as  the  proper  Clofe  and  Sod  and  Freehold  of  him  the  faid  Cyriack,  in  the  fam •  fixteer  A        J5&" 
of  Land    as  m  the  proper  Sod  and  Freehold  of  him  the  faid  Cyriack,  broke,  and  the  Grafs  afore 
faid,  as  the  proper  Grafs  of  him  the  faid  Cyriack  there  then  growing,  with  the  Cattle  afortf2d 
WhUP'ftr0dKd0Wn'  anTd^med'-^^^wfulforhimtoDdo;  aSd  this  he  s  ready  to  vTrt 
Thave    ^     Pl'ayS  J     Sment  C  ^  MargaUt  h6r  Adl°n  af°refaid  ^"ft  him  oTgh'c 

And  the  aforefaid  Margaret  fays,  that  by  any  thing,  before  alledged  me  ou^ht  not  to  be  ore-  «   r  f    - 
eluded  from  naving  her  Adion  aforefaid,  becaufe  me  fays  that  the  Clofe  z^Cl^^oZ^^^ 
Place  in  which  the  Trefpafs  aforefaid,  whereof  fhe  above  complains    was  rW     c    I  a        u        See  p-^h.8. 
for,  faid  Time  of  the  faid  Trefpafs  above  fuppofed   to  \^^^^T^^^^^^ 
the  Appurtenance,  lying  m  Graveney  aforefaid  called  Graveney  Marfh,  otherwife  CM  Marfh    That  "'  "" 
is  to  fay    to  the  Lands  of  the  late  James  Hales  Knight  deceafed,  and' to  the  L ££S ^  f&Sfc 
of  5/ .  y^«  in   0*,W  towards  the  Eaft,  and  to  the  Lands  of  the  Lady   the  Queen  towards  Te 
North,  and  to  the  Lands  of  the  Manor  of  Graveney  towards  the  Weft    and  toThe  T  Z 2     f 
Robert  C^,// towards  the  South  and  Eaft,  othe/than  the  afo  efajd fix  teen  Acres  of  Land  w^th 
the  Appurtenances  in  Graveney  aforefaid  called   Bentclofe  in  the  Bar  of  the  aforeSd  Cyriack  fpecl- 
fied      And  this  fhe  is  ready  to  venfy    wherefore  for  that  the  aforefaid  Cyriack  to  the  Trefpafs  a 
forrfaid I  in  the  aforefaid  2oo  Acres  of  Marfh  called   Graveney  Marfh,  otherwife  WMaS  of 
new  Affignment  done,  does  not  anfwer,  the  fame  Mar  wet  oravs  Tudom^n     ,Tk      n  '  . 

Occafion  of  that  Trefpafs  to  be  adjudged  to  ^I^aret^"  Judgment,  and  her  Damages  by 

And  the  aforefaid  Cyriack,  as  to  the  aforefaid'  Trefpafs  in  the  aforefaid  2oo  Acres  of  Marfh  of  r    t   a. 
new  Affignment  above  fuppofed  to  be  done,  fays  that  the  aforefaid  jlf^,    her  Id on  afore  HS£~ 
faid  thereof  againft  him  ought  not  to  have,  becaufe  he  favs  that  Inner  itf"  JT  ?  nr.,  ai°re"  Affignment V, 
when  the  Trefoafs  aforefairf  i*  f„nnn^  r    u   !r  JX  ,    S  betore  the  aforefaid  Time  T«m  forfeit, 

„„  r-  V  ?   1      r  *  iuppofed  to  be  done,  one  Thomas  then  Archbifhop  of  Canterbury 

was  feized  of  the  fame  200  Acres  of  Marfh  of  new  Affignment  with  the  Appurtenances  n  h7s 
Demefn  as  of  Fee,  in  Right  of  his  then  Archbifhopric  aforefaid.  AndlL?  Ce  ArchbTmon 
being  fo  feized  thereof,  before  the  aforefaid  Time  when  &c  S*  rhP  ^,ahtU  n  r  ™ rcr>tuihop 
»«J*  0f  *«  ^  of  Lord  ktfS  la.  Kinfof  ^£t £^°  r^ ^ ^ 

Z \l^Tgt°n  lU  ^  ^^  af°refaid'  by  ^ertai?  Indenture  made  bftweenTe  aforefaid 
then  Archbifhop  on  the  one  Part,  and  one  John  Hales,  and  Jumes  Hales  Knight,  b^the  Names 
oi  John  Hales  one  of  the  Barons  of  the  Exchequer  of  the  Lord  the  Kinff  and 1  Wc  n  1  ? 
and  Heir  apparent  of  the  fame  John  on  the  other  Part,  fonl  Part  w hereof  V^krTttt^^ 
the  aforefa.d  then  Archbifhop,  the  fame  Cyriack  produce,  hen-  inflZ  1  n  i.  r  ,  Seal  °f 
Day  a„d  Y«r)  granced  cletered,  and^rfid^o11*:  &'3SJS^SSS*SSSBS 
Manor  of  Boughton  in  the  County,  of  Kent,  with  all  Houfes   Edifices    T  anrT  M^  ,      r 

Paftures  and  Demefns  to  the  faLe  Manor  belonging ,  S^r  wkh^te  Paft^  oT^3'0^ 
and  the  Pafture  called  &^  ;  and  alfo  the  Marih  Z\^ Graven y  Marfh  w S  ,«S 
the  Appurtenances  of  the  fame  Marih,  whereof  the  aforefaid  2oo  Acres  of  MaS  of  new  S 
ment  with  the  Appurtenances  are,  and  at  the  aforefaid  Time  when,  fcf  °  were  Pare  1  rill  S" 
Cuftoms  Works  Services  of  Tenants,  and  Perquifites,  View  of  Frankpledge  IhtcnZrZ  I' 
and  alfo  Wards,  Marriages,  Reliefs,  Efcheats,  Waifs  Eftravs  and  oXff k  ^  i  1?  ' 
chifes,  and  alfo  the  Advowfon  of  the  Church,  'and  ^y^V^J^^^ 
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ing  to  the  Rectory  ok  Bought  on  in  the  County  aforefaid  on  the  fouth  Side,   there  lately  demi. '".-.'. 
to  the  Abbot  and  Convent  of  Fever/ham,  yearly  to  the  aforefaid  then  Archbifhop  and  his  Sue-, 
ceffors  excepted  and  referved)  to  have  and  to  hold  the  aforefaid  Site  and  other  the  Premiffes  a- 
forefaid  with  the  Appurtenances  whereof,  &c.  (except  as  before  excepted)  to  the  aforefaid  ' 
Hales  and  James  Hales,  and  to  their  Affigns,  from  the  Feaft  of  St.  Michael  the  Archangel  which 
fhould  be  in  the  Year  1540,  unto  the  End  of  the  Term  of  20  Years  from  thence  next  follow- 
ing, and  fully  to  be  compleat,  as  by  the  fame  Indenture  amongft  other  Things  more  fully  appears. 
Which  faici  Demife  to  the  aforefaid  John  Hales  and  James  Hales  by  the  aforefaid  then  Archbifhop 
in   Form  aforefaid  made,  and  all  and  Angular  the    Things  therein  contained,  one  Thomas  then 
Prior  of  the  late  Priory  of  Chr  iff  s- Church  in  Canterbury,  and  the  then  Chapter  of  the  fame  Church, 
before  the  aforefaid  Time  when,  feV.  viz.  the  third  Day  of  April  in  the  abovefaid  twenty-Jixtb 
Year  of  the  Reign  of  the'aforefaid  late  King  Henry  the  Eighth  by  their  certain  Writino-  (which  the 
fame  Cyriack  likewife  produces  here  in  Court,  fealed  with  the  common  Seal  of  the  fame  then  Prior 
and  Chapter,  the  Date  whereof  is  in  the  Chapter-houfe  the  fame  Day  and  Year)  ratified,    ap- 
proved, and  confirmed,  as   by  the  faid  Writing  more  fully  appears.     By  virtue  of  which  faid 
Grant,  Demife,  Ratification,  and   Confirmation,  the  aforefaid  John  and  James  on   the  Morrow 
of  the  aforefaid  Feaft  of  St.  Michael  the  Archangel  in  the  abovefaid  Year  of  our  Lord   1540.  into 
the  aforefaid  Site  and  other  the  Premiffes  with  the  Appurtenances  whereof,  &c.  entered,  and 
were  thereof  poffeffed.     And  the  faid  John  and  James  being  fo  thereof  poffeffed,  the  fame  John 
Hales  afterwards  died,  and  the  aforefaid  James  furvived,  and  held  himfelf  in  the  aforefaid  Site  and 
other  the  Premiffes  with  the  Appurtenances  whereof,  &c.  and  was  thereof  fole  poffeffed  by  Ri»ht 
of  Survivorfhip,  &c.     And  the  (aid  James  being  fo  thereof  fole  poffeffed,  the  aforefaid  then  Arch- 
bifhop being  feized  of  the  Reverfion  thereof  in  Form  aforefaid,  before  the  aforefaid  Time  when, 
&c.  viz.  the  twenty  fecondD&y  of  April,  in  the  fifth  Year  of  the  Reign  of  Lord  Ed-ward  late  Kins; 
of  England  the  Jixth  from  the  Conqueft,  at  Thanington  aforefaid,  by  a  certain  other  Indenture 
made  between  the  aforefaid  then  Archbifhop  of  the  one'Part,  and  the  aforefaid  James  Hales  Kmpht, 
and  the  aforefaid  Margaret  then  his  Wife  of  the  other  Part,  (one  Part  whereof  fealed  with  the  Seal 
of  the  aforefaid  then  Archbifhop,  the  fame  Cyriackhere  likewife  produces  in  Court,  the  Date  where- 
of is  the  fame  Djy  and  Year)  reciting  in  the  fame  Indenture,  that  whereas  the  fame  then  Arch- 
bifhop  by  a  certain  Indenture  bearing  Date  the  eighth  Day  of  March  in   the  twertiy-fixth  Year  of 
the  Reign  of  Lord  Henry  late  King  of  England  the  eighth  from  the  Conqueft,  had  granted  and  de- 
mifed  to  John  Hales  then  one  of  the  Barons  of  the  Exchequer  of  the  Lord  the  King,  deceafed, 
and  to  the  aforefaid  James  Hales,  the  Site  of  the  Manor  of  Boughton  in  the  County  of  Kent,  with 
all  Houfes,  Edifices,  Lands,  Meadows,  Leafows,  Paftures,  and  Demefnes  to  the  fame  Manor 
belonging,  together  with  the  Pafture  of  Middlewood,  and  the  Pafture  called  Bentley  ;  and  aJfo 
the  Marfh  called  Graveney  Marfh,  with  all  and  fingular  the  Appurtenances  of  the  fame  Marfh, 
(all  Rents,  Cuftoms,  Works,  Services  of  Tenants,  and  Perquifites,  View  of  Frankpledoe,  the 
Court  there,  and  alfo  Wards,  Marriages,  Reliefs,  Eicheats,  Waifs,  Eftrays,  and   other  Liber- 
ties and  Franchifes,  and  alfo  the  Advowfon  of  the  Church,  and  fixty  Acres  of  arable  Land  there 
next  adjoining  to  the  Re&ory  of  Boughton  in  the  County  aforefaid  on  the  fouth  Part,  there  lately 
demifed  to  the  Abbot  and  Convent  of  Fever/ham,  yearly  to  the  aforefaid  late  Archbifhop  and  his 
Succefiors  excepted  and  reverfed)  to  have  and  to  hold  the  aforefaid  Site  of  the.Manor.aforefaid, 
and  all   and  fingular  the  Lands  and  Tenements  aforefaid  with  their  Appurtenances  whereof,  &c. 
(except  as  before  excepted)  to  the  aforefaid  John  Hales  and  James  Hales  and  to  their  Affirms,  from 
the  Feaft  of  St.  Michael  the  Archangel,  which 'fhould  be  in  the  Year  of  our  Lord  1540.  unto' the 
End  and  Term  of  20  Years  from  thence  next  following,  and  fully  to  be  compleat,  as  by  the  fame 
Indenture  amongft  other  Things  more  fully  appears,  for  certain  Confiderations  him  the  faid  Arch- 
bifhop moving,  ratified,  approved,  and  confirmed  to  the  aforefaid  James  Hales  his  Title,  Term, 
and  Intereft  of  and  in  the  Premiffes ;  and  alfo  the  aforefaid  then  Archbifhop,  by  his  Indenture 
aforefaid  to  the  aforefaid  James  and  Margaret  made,  granted,  delivered,  and  to  Farm-let  to  the 
aforefaid  James  Hales'  and  the  aforefaid  Margaret  then  his  Wife  the  aforefaid  Site  of  the  Manor 
aforefaid,  and  all  and  fingular  the  Lands  and  Tenements  aforefaid  with  the  Appurtenances  where- 
of, &c.  to  the  aforefaid  John  Hales  and  James  Hales  by    the  aforefaid  former  Indenture  demifed 
(except  and  to  the  aforefaid  then  Archbifhop  and  his  Succefiors  wholly  referved  all  and  fingular 
Things  by  the  faid  former  Indenture  excepted  and  referved)  to  have  and  to  hold  the  aforefaid 
Site, of  the  Manor  aforefaid  and  other  the  Premiffes  aforefaid  with  the  Appurtenances  whereof,  \£f. 
(except  as  before  excepted)  to  the  aforefaid  James  Hales  and  the  aforefaid  Margaret  then  his  Wife, 
and  to  their  Affigns,  from  the'Eeaft  of  St.  Michael  the  Archangel  which  fhould  be  in  the  Year  of 
our  Lord  1560.  unto  the  End 'and  Term  of  12  Years  from  thence  next  following,  and  fully  to  be 
compleat,  as!in  the  fame  Indenture  to  the  aforefaid  James  and  Margaret  (as  it  is  faid)  made  amongft 
other  Things  is   more  fully  contained.     By  reafon  of  which  faid  Indenture  the  fomt  James  and 
Margaret   were  of  the  faid  Indenture,  and  of  the  Intereft  therein  contained  poffeffed.    And  they 
being  fo  thereof  poffeffed,  and  the  aforefaid  James  of  the  aforefaid  Site  and  other  the  Premiffes  a- 
forefaid  with  the  Appurtenances  whereof,  65V.  (except  as  before  excepted) 'being  likewife  poffeffed 
by  virtue  of -the- former  Indenture  to  the  aforeiaid  John  Hales  arid  James  Hales,  as    is   aforefaid. 
made,  the  fame  James  before  the  aforefaid  Time  when,  &c.  viz.  the  fourth  Day  of  Auguft  in  the 
jirft  and  fecond  Years  of  the  Reign'of  Lord  Philip  and  Lady  Mary  late  King  and  Queen  pf England, 
■  in   a  certain  common  River  or  common  Water- courfe  of  the  fame  late  King  and  Queen,  in 
the  Parifh  of.  St.  Mildred  the  Virgin  in  the  County  of  the  City  of  Canterbury,  felonioufly  and  vo- 
luntarily drowned  himfelf.      And  afterwards  by  a  certain  Inquifition  taken  at  the  aforefaid  City 
of  Canterbury,  in  the  aforefaid  County  of  the  City  of  Canterbury,  the  aforefaid  fourth  Day  of  Augujl 
in  the  abovefaid/r/?  ar*d  fecond  Years,  before  George  Toftes  then  Coroner  of  the  faid  late  King  and 

Queen 


■    HI    llil  —       ■  «■"  ■"      — '■■  ■!■»-      ■     .        |       ..I  ,J  — —— ^— ^_„_ 

The  Pleadings :  Hales  ^r/^j-  Petit. 


2*55 


Queen  in  the  aforefaid  County  of  the  City  aforefaid,  upon  the  View  of  the  Body  of  the    f 
laid  Jams  Hales  there  lying  dead  upon  the  Ground    by  the  Oath  of  twelve,  &c.  it  was  prefenTed 
that  the  aforefaid  James,  not  having  God  before  his  Eyes,  but  feduced  by  the  Art  of  the  D      1 
the  fame  fourth  Day  of  Augufi  in  the  abovehid  frjl  and  fecond  Years,  at  the  aforefaid  Cir,Lrr 
terbury  in  the  Parifh  of  the  bleffed  Mary  of  Brake,  and  in  the  Ward  of  RedingTteTthel       r 
and  in  the  County  of  the  faid  City,  went  out  of  the  Manfion-houfe  of  him   the  faid  7a  amerV  ^ 
fituate  and  being  in  the  Parifh  and  Ward  aforefaid,  and  in  the  aforefaid  County  of  the  Cr     f 
laid,  and  paffing  through  Ways  and  Streets  in  the  fame  City  unto  the  aforefaid  R>v    '  Y        C~ 
mon  Water-courfe   in  the  aforefaid  Parifli  of  St.  Mildred  the  Virgin,  and  in  the  Ward°f  ^"" 
gaiem  the  fame  City,  and  in  the  County  of  the  City  aforefaid,  voluntarily  entered  inm  thefsld" 
River,  and   himfelf  therein  then  felonioufly  and  voluntarily  drowned,  acrainft  the  Peace     f  ' 

faid  late  King  and  Queen,  as   by  the  fame  Inquifition  before  the  aforefaid  Coroner  remaiiSrJ  of 
Record  more  fully  appears.     By  reafon  of  which  faid  Felony  of  himfelf,  and  by  Force  of  the 
forefaid  Inquisition  before  the  aforefaid  Coroner  taken,  the  aforefaid  James  Hales  forfeited  to  the 
aforefaid  late  King  and  Queen  as  well  the  aforefaid  former  Indenture  to  the  aforefaid  John  and 
James,  as  is  aforefaid,  made,  and  all  the  Intereft  and  Term  therein  contained,  as  the  aforefaid  I 
denture  to  the  aforefaid  Jams  and  Margaret,  as  is  abovefaid,  made,  and  all  the  Intereft  and  Ter"~ 
of  Years  therein  contained.     And  afterwards  the  aforefaid  late  King  and  Queen,    by  their 
Commiffion  fealed'with  their  Seal  of  their  Exchequer,  and  iffuing  out  oftheir'Court  of  Exrfef 
quer  aforefaid,  bearing  Date  at  Wefiminfier  the  twenty-fixth  Day  of  Oclober  in  the  abovefaid  /frtfand 

fecond  Years,  ailigned  Martin  Bowes  Knight,  William  Roper,    Cbrifiopher  Roper,  R0?er  Atibtnn 
Efquires,  and  John  Bear  Gentleman,  four,    three,  or  two  of  them,  to  enquire  by  the  Oath  of 
good  and  lawful  Men  of  the  aforefaid  County  of  Kent,  as  well  within  Liberties  as  without    bv 
whom  the   Irutn  of  the  Matter  might  be  better  known,  amongft  other  Things,  what  and  whar 

.  Kind  of  Goods,  Chatties,  as  well  real  as  perfonal,   or  Demifes  whatever,  of  what  Nature    Snrr 
or  Kind  foe  ver  they  be,  the  aforefaid  James  folely  or  jointly  with  any  other  Perfon  or  Perfons  had 
in  the  aforeiaid  County  of  Kent,  as  well  within  Liberties  as  without,  at  the  Time  when  the  f 
James  killed  and  murdered  himfelf,  and  alfo  to  whofe  Hands  and  Poffeffion  the  fame  Goods  ^d 
Chatties  and  Demiles  aforefaid  after  the  Death  of  the  fame  James  came,   or  in  whofe  Hand    rh 
then   remained,  and  of  what  Value  they  were.     And  further  the  aforefaid  late  King  and  Queen 

.  Philip  and  Mary  by  the  fame  Commiffion  commanded  the  aforefaid  Martin  Bowes   Wiling  p£* 

.  Chrifopber  Roper,  Roger  Appleton,  and  John  Bear,  four,  three,  or  two  of  them    that  thev  ffl 
not  omit  by  reafon  of  any  Liberty  of  the  aforefaid  County  of  Kent,  but  into  the  fame  fhould  enter 
and  at  a  certain  Day  or  Days,  and  Place  or  Places  which  they  fhould  appoint  for  that  Puroofe 
they  or  four,  three   or  two  of  them  fhould  perfonally  go  and  enquire  dihgently,  touching  all  and 
lingular  the  Premiffes,  and  Circumftances  thereof:  So  that  the  Inquifition  thereupon  before  them 
four,  three,  or  two  of  them  taken  they  might  have  before  the  Barons  of  the  Exchequer  aforefaid 
at  Weftmwfter  on  the  Morrow  of  All  Souls  then  next  coming,  under  the  Seals  of  them  five    four 
three,  or  two  of  them,  and  under  the  Seals  of  thofe  by  whom  it  was  made    and  the  Co'mm  f 
fion  aforefaid.     Alio  .the  aforefaid  late  King  and  Queen  Philip  and  Mary  commanded  the  aforefaid 
Martin,  William,,  Chriftopher,  Roger,  and  John  Bear,  four,  three,  or  two  of  them    bv  the  afore 
faid  Commiffion,  that  all  and  Angular  the  fame  Goods  and  Chatties  and  Demifes    in  „hof,Wr" 
Hands  or  P„flcffion  they  fhould  then  be,  they  fhould  take  into  the  Hands  of  the  faid  f«e  W 
and  Queen  P.W/>  and  Mary,  and  them  fafely  keep,  fo  that  they  might  anfwer  to  the  fame  X5 
King  and  Queen  ior  the  Goods,  Chatties,  and  Demifes  aforefaid,  and  that  they  five   or  four   three 
or   two  of  them  fhould    make  appear  to  the  Barons  of  the  Exchequer  aforefaid, 'at  the  Day  and 
Place  aiorefaid,  what  and  what  Kind  cf  Goods,  Chatties  and  Demifes  they  had  taken  int    th 
Hands  of  the  faid  late  King  and  Queen  Philip  and  Mary,  by  reafon  of  the  Premises?  and  where6 
togetner  with  the  Day  of  taking  the  fame  into  the  Hands  of  the  aforefaid  late  King  and  Queen 
Poikp  and  Mary      Al  o  the  aforefaid  late  King  and  Queen  Philip  and  Mary  by  the  aforefaid  Com- 
mffiion  commanded  the  then  Sheriff  of  the  aforefaid  County  of  Kent,  that  at  the  Day  or  Days 
and   Place  or   Places,  which  the   aforefaid  Martin,  William,  Chriftopher,    Roger    and    John    or 
rour,  three,  or  two  of  them,  on  behalf  of  the  fame  late  King  and  Queen  fhould  make  known  to 
mm,  he  fhou.d  caufe  to  come  before  them  five,  or  four,  three,  or  two  of  them,  fuch  and  fo  ma- 
ny good  and  lawful  Men  of  his  Bailiwick  by  whom  the  Truth  of  the  Matter,  touchin-  the  Premif- 
fes   mlght  oe  better  known  and  enquired,  as  by  the  fame  Commiffion  amongft  other  Things  more 
fully  appears.     By  virtue  of  which  faid  Commiffion  the  aforefaid  Martin  Bowes,  William  Rot er, 
Cbrifiopher  Roper    Roger  Appleton,   and  John  Bear  afterwards,  viz.  the  twenty-feventb  Day  of  Oc- 
tober in   thefrft  and  fecond  Years  abovefaid,  made  their  Precept  in  Writing  fealed  with  their 
Seals  to  one  Robert  Southwel  Knight  then  Sheriff  of  the  aforefaid  County  of  Kent    commanding 
the  fame  then  Sheriff  on  behalf  of  the  aforefaid  late  King  and  Queen,  that  he  fhould  caufe  to  com! 
betore  them  five,  or  four    three,  or  two  of  them,  at  Deptford  in  the  aforefaid  County  of  Kent 
the  thirtieth  Day  of  Oilober  then  next  following,  twelve  good  and  lawful  Men  of  the  aforefaid 
County  of  W    to  enquire  of  and  upon  all  and  lingular  the  Premiffes  and  Circumftances  there- 
of     At  which  .aiu/W/A  Day  of  O^^r,  before  the  aforefaid  William  Roper,  Chriftopher  Roper 
and  Roger  Appleton  at  Deptford  aforefaid  the  aforefaid  Sheriff  returned  the  Precept  aforefaid  to  him 
in  Form  and  aforefaid  directed,  together  with  a  Panel  of  all  the  Jurors  to  the  fame  Precept  a™ 
Uf     r'  i\?    ■I™"85     T ed  -and  «ecutcd»  wher«>f  certain  of  them  fo  empannelled,  and  by  the 

W^WvTnT^  T  r%£  Hml  <f entleman»  **'»«  Hinde,  Richard  Clerk,  Thomas 
WaU,  Wlham  Clerk  John  Bait,  William  Audley,  John  Brodhoufe,  Alexander  Patenfon,  John  Si- 
monds,  Thomas  Ward,  and  Henry  Buckley,  twelve,  &c.  then  and  there  came,  andf  were,  fworn 
betore  the  lame  Commiffioners,  to  enquire  of  and  upon  the  Premiffes.     Which  faid  furors  be- 

4 

ins: 


I  -    -  .      — ,  .._..-■         ■   ■  -  ■■-■-■-■ ■ — ., ...——■,,.—.,—  ■, - .......—  ...„ ,—     .I'll..,-  mmmmd 

256  The  Pleadings  :  Hales  verfus  Petit. 

ing  fo  charged,  then  and  there  faid  upon  their  Oath,  that  the  aforefaid  Thomas  Archbifhop  of 
Canterbury  aforefaid,   the  eighth  Day  of  March  in  the  abovefaid  twenty -fixth  Year  of  the  Reign  of 
the  aforefaid  late  King  Henry  the  Eighth,  by  the  aforefaid  former  Indenture  above   alledo-ed,  and 
then  and  there  fhewn  to  them  in  Evidence,  granted,  delivered,  and  to  Farm-let  to  the  aforefaid 
John  Hales  and  James  Hales  the  aforefaid  Site  and  other  the  Premiffes  aforefaid  with  the  Appur- 
tenances whereof,  &c.  (except  before  excepted,  as  is  aforefaid),  and  that  the  aforefaid  Thomas  then 
Prior  of  the  late  Priory  of  Chrijf  s- Church  in  Canterbury,  and  the  then  Chapter  of  the  fame  Church, 
by  their  Writing  fealed  with  their  common  Seal,  bearing  Date  in  their  Chapter  houfe  the  aforefaid 
thirdDay  of  April  in  the  abovefaid  twenty-fixth  Year  of  the  Reign  of  the  aforefaid  late  King  Henry 
the  Eighth,   and  to  the  Jurors  aforefaid  then  and  there  likewiie  fhewn  in  Evidence,  the  aforefaid 
Demife  to  the  aforefaid  John  and  James  Hales  (as  is  aforefaid)  made,  ratified,  approved,  and  con- 
firmed.    By  virtue  of  which  faid  Grant,  Demife,   Ratification,  and    Confirmation,  the  aforefaid 
John  Hales  and  James  Hales  were  of  the  aforefaid  Site  and  other  the  Premiffes  with  the  Appurte- 
nances whereof,  &c.  (except  as  before  excepted)  poffeffed.     And  the  faid  John  Hales  and  James 
Hales  being  fo  thereof  poffeffed,  the  fame  John  Hales  afterwards  died,  and   the  aforefaid  James 
Hales  furvived  him,  and  held  himfelf  in  the  aforefaid  Site   and   other  the  Premiffes  with  the  Ap- 
purtences  whereof,  &c.  and  was  thereof  fole  poffeffed  by  Right  of  Survivorfhip,  &c.     And  the 
faid  James  Hales  being  fo  thereof  fole  poffeffed,  the  aforefaid  Thomas  then  Archbifhop  of  Canter- 
bury, by  the  aforefaid   other  Indenture  fealed  with  his  Seal,  bearing  Date  the  aforefaid   twenty- 
fecond  Day  of  April  in  the  abovefaid  fifth  Year  of  the  Reign  of  the  aforefaid  late  King  Edward  the 
Sixth,  an9    to  the  fame  Jurors  then  and  there  likewife  fhewn  in  Evidence,  ratified  and  con- 
firmed to  the  aforefaid  James  Hales  the  aforefaid  Demife  to  the   aforefaid  John  Hales  and  James 
Hales,  as   is  aforefaid,  made  ;  and  by  the  fame  other  Indenture  demifed,  granted,  and  to  Farm- 
let  to  the  aforefaid  James  Hales  and  ihe  aforefaid  Margaret  then  his  Wife,  the  aforefaid  Site  and 
other  the  Premiffes  aforefaid  with  the  Appurtenances  whereof,  &c.  by  the  aforefaid  former  Inden- 
ture demifed  (except  as  before  excepted]  in  Manner  and  Form  as  is  above  alledged.     And  fur- 
ther the  Jurors  aforefaid  faid  upon  their  Oath,  that  the  whole  Right,  Title,  Intereft,  and  Term  of 
Years  which  the  fame  James  Hales  then  had  folely,  by  reafon  of  the  aforefaid  former  Indenture,  of 
And  in  the  Premiffes  with  the  Appurtenances,  as  is  aforefaid,   demifed,  as  alfo  the  aforefaid  other 
Indenture  to  the  aforefaid  James  and  Margaret  made,  and  the  Demife  and  Intereft  aforefaid  which 
the  fame  James  and  the  aforefaid  Margaret  together  or  jointly  had  in  the  aforefaid  Site  and  other 
the  Premiffes  aforefaid  with  the  Appurtenances  whereof,  &c.  (except  as  before  excepted)  the 
aforefaid  fourth  Day  of  Auguft  in  the  firft  and  fecond  Years  abovefaid,  to  the  aforefaid  late  Kino- 
and  Queen  came  and  ought  to  come,  belong,  and  appertain  by  reafon  of  the  Felony  aforefaid. 
Alfo  the  fame  Jurors  faid,  that  the  aforefaid  James  Hales  at  the  Time  of  his  Death  was  poffeffed 
of  feven  Oxen,  one  Heifer,  one  Cow,  five  Geldings,  and  one  thoufand  Sheep  and  Lambs.     And 
that  the  aforefaid  two  feveral  Indentures,  viz.  the  aforefaid   former  Indenture  made  to  the  afore- 
faid John  Hales  and  James  Hales,  and  the  aforefaid  other  Indenture  made  to  the  aforefaid  James 
Hales  and  Margaret,  at  the  Time  of  the  Inquifition  aforefaid  taken,  were  in   the  Hands  of  one 
John  Webb  Gentleman;    and   that  the  Oxen,  Heifer,  Cow,  Sheep,  and    Lambs,  at    the    fame 
Time  of  taking  the  faid  Inquifition  were  under  the  Care  and  Management  of  the  faid  Cyriack,  by 
the  Command  of  the  honourable  William  Marquefs  of  Wine  heft  er,  Treafurer  of  England.     And  that 
the  aforefaid  feveral  Demifes,  and  the  aforefaid  Oxen,  Geldings,  Heifer,  Cow,  Sheep,  and  Lambs 
were  then    worth  80/.  in  the   whole  to  be  fold,  befides  the  aforefaid  annual  Rent  referved  u^on 
the  fame  Demifes  :   Which  faid  feveral  Demifes,  and  the  aforefiid  Oxen,  Geldings,  Heifer,  Cow, 
Sheep  and  Lambs  the  aforefaid  William  Roper,  Chriftopher  Roper,   and  Roger  Applet  on  the  laft 
Day  of  Otlober  in  the  firft  and  fecond  Years  abovefaid,  by  virtue  of  the  Commiffion  aforefaid  ac 
Deptford  aforefaid,  took  into  the  Hands  of  the  faid  late  King  and  Queen,  according  to  the  Form 
and  Effect  of  the  faid  Commiffion.     Which  faid  Inquifition  before  the  aforefaid  Commiffioners 
in  Form  aforefaid  tiken,  together  with  the  Commiffion  aforefaid,  the  aforefaid  William  Roper, 
Chriftopher  Roper,    and  Roger  Apple/on,  on  the  aforefaid  Morrow  of  All  Souls,  before  the  Barons 
aforefaid  in  the  Exchequer  aforefaid,  certified  under  their  Seals,  and  the  Seals  of  the  aforefaid 
twelve  Jurors  by  whom  the  fame  Inquifition  was  taken.     And  the  lame  Cyriack  further  fays,  that 
by  reafon  of  the  Premiffes  as  well  the  Right,  Title,  Intereft,  Poffeffion,  and  Term  of  Years,  which 
the  aforefaid  James  Hales  ;;t  the  aforefaid  Time  of  his  Death  had  folely  of  and  in  the  aforefaid 
Site  and  other  the  Premiffes  with  their  Appurtenances  above  in  Form  aforefiid  demifed,  by  virtue 
of  the  aforefaid  former  Indenture,  as  the  aforefaid  Right,  Title,  and  Intereft  of  and  in  the  aforefaid 
Site  and  other  the  Premiffes  with  the  Appurtenances,  and  of  and  in  the  aforefaid  other  Inden- 
ture made  to  the  fame  James  and  Margaret,  which  the  fame  James  and  the  aforefaid  Margaret 
together  or  jointly  had  in  the  fame  Premiffes,  by  reafon  of  the  Felony  aforefaid  by  the  aforefaid 
James  Hales  in  Form  aforefaid  perpetrated  and  committed,  were  totally  forfeited  and  loft  to  the 
aforefaid  late  King  and  Queen,  and  the  whole  Right  and  Intereft  of  the  aforefaid  Margaret  of 
and  in  the  fame  Premiffes  were  ended  and  extinct;  by  Means  whereof  all  and  fingular  the  Pre- 
miffes juftly  came  and  belonged  to  the  Hands  and  Poffeffion  of  the  fame  late  King  and  Queen,- 
By  reafon  of  which  faid  Premiffes  the  aforefaid  late  King  and  Queen  were  as  well  of  the  afore- 
faid Site  of  the  Manor  aforefaid  and  other  the  Premiffes  with  the  Appurtenances  whereof,  &V. 
in   Form  aforefaid  above  demifed  to  the  aforefaid  John  Ha'es  and  James  Hales,  as  of  the  afore- 
faid feveral  Indentures,  poffeffed.     And  the  fame  late  King  and  Queen  being  fo  thereof  poffeffed, 
afterwards,  viz.  the  twenty-firft  Day  of  November  in  the  firft  and,  fecond  Years  abovefaid,  at  Weftminfter 
in  the  County  of  Middlefex,  by  their  Letters-patent  fealed  with  their  great  Seal  of  England  (which  the 
fame  Cyriack  here  produces  in  Court,  the  Date  whereof  is  the  fame  Day  and  Year)  by  the  Advice  of 
their  well  beloved  Coufjn  and  Counfellor  William  Marquefs  of  Wincbefter,  Trealurer  of  England,  as 
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well  for  the  Sum  of  80  /.  of  lawful  Money  of  England  at  the  Receipt  of  their  Exchequer  at  Weft' 
minfter  to  the  Ufe  of  the  fame  late  King  and  Queen  then  paid  by  the  faid  Cyriack  nnd  the  afore- 
faid  John  Webb,  by  the  Names  of  their  beloved  and  faithful  Subjects  Cyriack  Petit  Efquire,  and 
John  Webb  Gentleman,  as  for  divers  other  Caufes  and  Confederations  the  laid  late  King  and  Queen 
then  fpecially  moving,  gave,  granted,  and  affigned  to  the  fame  Cyriack,  and  to  the  aforefaid  John 
Webb,  amongft  other  Things,  as  well  the  aforefaid  Indenture  made  to  the  aforefud  John  Hales  and 
James  Hales,  as  is  aforefaid,  and  the  aforefaid  Indenture  in  Form  aforefaid  made  to  the  faid  James 
Hales  and  Margaret  then  his  Wife,  as  the  whole  Right,  Eftate,  Title,  Term  and  Terms  of 
Years,  and  Intereft  of  them  the  faid  late  King  and  Queen,  which  the  fame  late  King  and  Queen 
then  had  or  ought  to  have  the  aforefaid  fourth  Day  of  Auguft,  or  at  any  Time  after  had  or  ought 
to  have,  by  Reafon  of  the  Premiffesor  any  of  them,  of  and  in  the  fame  feveral  Indentures,  and  of 
and  in  the  aforefaid  Site  of  the  Manor  aforefaid,  and  all  and  fingular  other  the  Premiffes  with  the 
Appurtenances  whereof,  &c.  (except  as  before  excepted)  to  have,  hold,  and  enjoy  the  aforefaid 
two  feveral  Indentures,  and  all  the  aforefaid  Right,  Title,  Eftate,  Term  and  Terms  of  Years, 
and  Intereft  aforefaid,  amongft  other  Things,  to  the  fame  Cyriack  and  the  aforefaid  John  Webb, 
their  Execuxors  and  Affigns,  from  the  aforefaid  fourth  Day  of  Auguft  in  zheftrft  zndfecond  Years 
abovefaid,  during  all  the  Refidue  of  the  Term,  and  during  the  Refidue  of  the  feveral  Terms  of 
Years  in  the  fame  feveral  Indentures  and  in  both  of  them  expreffed  and  fpecified,  as  fully,  free^ 
ly,  and  entirely,  and  in  as  ample  Manner  and  Form,  as  all  and  fingular  the  faid  Premiffes  to  the 
Hands  of  the  laid  late  King  and  Queen  by  Reafon  or  Force  of  the  Felony  aforefaid,  or  by  any 
other  Right,  Title,  or  Means  came  or  ought  to  come,  and  as  the  fame  then  were  or  ought  to  be 
in  the  Hands  of  the  faid  late  King  and  Queen,  as  by  the  fame  Letters  patent  amongft  other 
Things  more  fully  appears.  By  Reafon  of  which  faid  Letters- patent  the  fame  Cyriack  and  the  a-, 
forefaid  John  Webb  were  pofTeffed  as  well  of  the  aforefaid  feveral  Indentures,  as  of  the  aforefaid 
Site  and  other  the  Premiffes  aforefaid  with  the  Appurtenances  whereof,  &c.  (except  as  before 
excepted).  And  the  faid  Cyriack  and  John  Webb  being  fo  thereof  poffeffed,  the  aforefaid  John 
Webb  afterwards  and  before  the  aforefaid  Time  when  &c.  viz.  ihzfirft  Day  of  January  in  the  third 
and  fourth  Years  of  the  Reign  of  the  aforefaid  late  King-  and  Queen  Philip  and  Mary,  at  London 
in  the  Parifh  of  St.  Ellen  within  Bifhopfgate  in  the  Ward  of  Bifloopfgate,  died,  and  the  fame  Cyriack 
furvived  him,  and  held  himfelf  in  the  aforefaid  200  Acres  of  Marfh  with  the  Appurtenances  new- 
ly affigned,  amongft  other  Things,  and  was  and  yet  is  thereof  fole  poffeffed  by  Right  of  Survi- 
vivorihip,  &c.  by  Reafon  of  the  Premiffes  ;  and  the  aforefaid  Margaret  chiming  the  aforeftid  200 
Acres  of  Marfh  with  the  Appurtenances  newly  affigned  after  the  Death  of  the  aforefaid  James  byCojour4 
Right  of  Survivorship,  &c.  by  Colour  of  the  aforefaid  other  Indenture  to  the  aforefaid  James  and. 
the  fame  Margaret  in  Form  aforefaid  made  (where  nothing  of  the  fame  20c  Acres  of  Marfh  new-  , 
ly  affigned  by  reafon  of  the  Felony  aforefaid  by  the  faid  James  in  Form  aforefaid  committed,  and 
of  the  aforefaid  Forfeiture  thereon,  ever  paffed  by  the  faid  Indenture  into  the  Poffeffion  of  the  a- 
forefaid  Margaret  alter  the  Death  of  the  aforefud  James)  into  the  aforefaid  200  Acres  of  Marfh 
newly  affigned  with  the  Appurtenances  before  the  aforefaid  Time  when,  &c.  upon  the  Poffeffion 
of  the  faid  Cyriack  .entered,  upon  the  Poffeffion  of  which  f.id  Margaret  thereof  the  fame  Cyriack 
afterwards,  viz.  the  fame  Time  when,  &c.  into  the  aforefaid  200  Acres  of  M,i rfh  newly  affigned 
with  the  Appurtenances  re-entered,  and  the  Clofe  aforefaid  in  the  fame  broke,  and  the  Grafs  a* 
forefaid  there  then  growing  with  the  Cattle  aforefaid  eat  up,  trod  down,  and  confumed,  as  it 
was  lawful  for  him  to  do;  with  this  that  the  fame  Cyriack  will  aver  that  the  aforefaid  200  Acres 
of  Marfti  newly  affigned  with  the  Appurtenances  are  not  parcel  of  the  Tenements  aforefaid  in 
the  aforefaid  former  Indenture,  or  in  the  aforefaid  other  Indenture  excepted  :  And  this  he  is  ready 
to  verity,  wherefore  he  prays  Judgment  if  the  aforefaid  Margaret  her  Action  aforefaid  againft 
him  ought  to  have,  &c. 

And  the  aforefaid  Margaret  fays  that  the  aforefaid  Plea  of  the  aforefaid  Cyriack  above  pleaded  Plaintiff  demurs, 
in  Bar  of  the  new  Affignment  aforefaid  is  infufficient  in  Law  to  preclude  her  the  faid  Margaret 
from  having  her  Action  aforefaid  againft  the  fame  'Cyriack,  and  that  fhe  has  no  Neceffity,  nor  is  by 
the  Law  of  the  Land  bound  to  anfwer  that  Plea  in  Manner  and  Form  aforefaid  pleaded.  And  this 
Jhe  is  ready  to  verity,  wherefore  for  Want  of  a  fufficient  Anfwer  in  this  Behalf,  the  fame  Margaret 
prays  Judgment,  and  her  Damages  by  Occafion  of  the  Trefpafs  aforefaid  to  be  adjudged  to  her  &c. 

And  the  aforefaid  Cyriack,  for  that  he  has  above  alledged  fufficient  Matter  in  Law  to  preclude  joinder  in  De- 
the  aforefaid  Margaret  from  having  her  Action  aforefaid  againft  him,  which  he  is  ready  to  verify, murrer- 
which  faid  Matter  the  aforefaid  Margaret  does   not  deny,   nor  thereunto  in  any  wife  anfwer,   but 
the  faid  Averment  wholly  refufes  to  admit,  as  before  prays  Judgment,  and  that  the  aforefaid  Mar- 
garet may  be  precluded  from  having  her  Action  aforefaid  againft  him,  &c.     And  becaufe  the 
the  Juftices  here  will  advife  of  and  upon  the  Premiffes  before  they  give  Judgment  thereon,  Day  Continuanc3* 
is  given  to  the  Parties  aforefaid  here  until  the  Octave  of  St.  Michael  to  hear  their  Judgment  there- 
on, becaufe  the  fame  Juftices  here  thereof  not  yet,  &c. 

It  appears  by  the  above  Record  that  Lady  Margaret  Haleshzs  brought  a  Writ  of  Trefpafs  a- The  case. 
srainft  Cyriack  Petit  for  a  Trefpafs  done  the  21ft  Day  of  November  in  the  2d  Year  of  the  Reio-n  of  ,Iiu?an<! and. 

1  r         '  *-\  ^  •  i_        /-  i     v  1  »  *v  ~       °  Wife  being  Join- 

the  prelent  Queen,  at  Uraveney  in  the  County  of  Kent,  and  upon  new  Affignment  affigns  thetenamsof  a 
Trefpafs  certainly,  viz.  in  200  Acres  of  Marfh  called  Graveney  Marfh.     The  Defendant  pleads  TerSf^rY.caJs' 

1  1  '7  a        1  1  *n  c    r*  1  (-•lfi^-'iA/rri  1  ■  *■  the  Huiband  be- 

in  Bar  tnat  Thomas  Arcnbilhop  of  Canterbury  was  leized  or  the  faid  Marfh  in  his  Demefn  as  of  comes/e/« </«/<•, 
Fee,  in  Right  of  his  Archbifhopric.  And  being  fo  feized,  he  the  8th  Day  of  March  Anno  26.  ^b^SoV* 
H.  3.  leafed  the  fame  by  Indenture   to  John  Hales,  and  to  Sir  James  Hales  late  Hufband  of  the  yet  up°«  office 

Giall  haVe  the  whole  Term.  S.  C.  S.  P.  cited  9  Co.  129.  b.  W.  Jones  ai.  Hardr.  24.  Jink.  6i-  pi.  22.  3  Inft.  55.  H.  P.  C.  30.  1  H.  H.  P.  C.  413.  'crom't.6   t"c- 
107.  b.  1  Finch  2ja.  2  F.nch2i6.  Codolph.  Orph.  Leg.  131,  §  a.  4Bac.  Abr.  198.  Vih.Abr.  tit.  Baron  and  Feme  Z.  3.  pi,  5.  tit.  Forfeiture  R.  pi   jQ^i^Mireine" 

U  u  u  Plaintiff   ' 
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Plaintiff  for  the  Term  of  20  Years  next  enfuing  the  Feaft  of  St.  Michael  the  Archangel  which  fhould 
be  in  the  Year  of  our  Lord  1540,  which  was  Confirmed  by  the  Prior  of  Chri/i's -Church  in  Canterbury? 
and  by  the  Chapter  of  the  fame  Church  •,  and  they  entered  after  the  faid  Feaft  of  St.  Michael,  and 
John  Hales  died,  and  Sir  James  had  the  whole  I.eafe  by  Survivorfhip.  And  he  being  fo  poffef- 
fed,  the  faid  Archbifhop  the  22d  Day  of  April  Anno  5.  Edw.  6.  by  his  Indenture  reciting  the  faid 
Leafe,  ratified  and  confirmed  it ;  and  further  by  the  fame  Indenture  leafed  the  fame  Marfh  to  the 
faid  Sir  James  and  to  the  faid  Margaret  then  his  Wife,  to  have  and  to  hold  to  them  from  the 
Feaft  of  St.  Michael  which  fhould  be  in  the  Year  of  our  Lord  1560,  unto  the  End  of  12  Years 
thence  next  enfuing.  And  they  by  virtue  thereof  being  poffeffed,  and  the  faid  Sir  James  being  alfo 
poffeffed  of  the  Premiffes  by  Force  of  the  firft  Indenture,  the  faid  Sir  James  Hales  the  4th  Day  of 
Auguft  Anno  1  &?  2  Philip  and  Mary,  felonioufly  and  voluntarily  drowned  himfelf  in  a  River  in 
the  Parifh  of  St.  Mild  ed  in  the  County  of  the  City  of  Canterbury.  And  he  fbews  alfo  thac  the 
fame  Day  all  this  Matter  was  found  accordingly  before  the  Coroner  upon  the  View  of  the  Body 
there  lying  dead.  And  afterwards  by  virtue  of  a  Commiffion  out  of  the  Exchequer  directed  to 
Sir  Martin  Bowes  Knight  and  others,  to  enquire  what  Goods,  Chatties,  and  Leafes  the  faid  Sir 
James  had  folely  or  jointly  with  others  in  the  County  of  Kent  at  the  fame  Time  that  he  killed  and 
murdered  himfelf,  the  30th  Day  of  OcJober  in  the  faid  1  &  2  Years  of  Philip  and  Mary  an  Inqueft 
found  the  faid  Leafes  and  Interefts,  and  alfo  found  that  the  faid  Title,  Intcrefl,  and  Term  of 
Years  which  the  faid  Sir  James  had  folely  by  the  firft  Leafe,  and  alfo  the  Leafe  and  Intereft 
which  the  faid  Sir  James  and  Margaret  had  by  the  fecond  Leafe,  the  faid  4th  Day  of  Augujl  came 
and  ought  to  come  to  the  faid  late  King  and  Queen  by  Reafon  of  the  Felony  aforefaid  ;  and  the 
fiid  Office  was  accordingly  returned  into  the  Exchequer,  by  Force  whereof  both  the  Leafes  and 
Interefts  were  forfeited  to  the  faid  King  and  Queen,  and  came  to  their  Hands,  and  they  the  21ft 
Day  of  November  in  the  faid  1  &  2  Years  of  Philip  and  Mary  by  their  Letters-patent  granted 
their  Eftates  in  them  to  the  Defendant,  and  to  one  John  Webb,  who  afterwards  died  ;  and  the  faid 
Plaintiff  claiming  the  faid  Marfh  as  Survivor  to  her  faid  Hufband  entered  upon  the  Pcffeffion 
of  the  Defendant,  and  the  Defendant  at  the  fame  Time  of  the  Trefpafs  fuppofed  to  be  done  re- 
entered into  the  faid  Marfh,  and  did  the  Trefpafs,  &c.  And  upon  this  the  Plaintiff  has  demurred. 
MUh.  Term  And  Southcote  and  Puttrel  Serjeants  argued  on  the  Part  of  the  Plaintiff.     And  they  faid  that  the 

4  &  5.  Eiiz.    Bar  was  not  good,  and  that  it  does  not  difclofe  fufficient  Matter  to  deveft  the  Term  out  of  the 
For  the  Plaintiff.  piamtiff,  and  to  put  it  in  the  King  and  Queen.     For  firft,  the  Bar  conveys  the  Term  of  12  Years 
to  the  Plaintiff  and  to  her  Hufband  jointly,  and  k  has  fhewn  the  Death  of  the  Hufband,  which 
gives  the  Wife  Title  to  have  the  whole  Term  as  Survivor,  and  the  Caufe  that  feems  to  interrupt 
this  Title  (if  there  be  any)  is,  for  that  the  Hufband  drowned  himfelf,  and  fo  was  a  felo  defe. 
But  this  Caufe  fhall  not  take  away  her  Title  of  Survivorfhip,  for  in  this  Manner  of  Felony  two 
Things  are  to  be  confidered.     Firft,  the  Caufe  of  the  Death ;  fecondly,.  the  Death  enfuing  the 
Caufe,  and  thefe  two  make  the  Felony,  and  without  both  of  them  firft  done  the  Felony  is  not 
confummate.     And  the  Caufe  of  the  Death  is  the  A6t  done  in  the  Party's  Lifetime,  which  makes 
the  Death  to  follow.  And  the  Act  which  brought  on  the  Death  here  was  the  throwing  himfelf  vo- 
luntarily into  the  Water,  for  this  was  the  Caufe  of  his  Death.     And  if  a  Man  kills  himfelf  by  a 
Wound  which  he  gives  himfelf  with  a  Knife,  or  if  he  hangs  himfelf,  as  the  Wound  or  the  Hang- 
ing, which   is  the  Aft  done  in  the  Party's  Lifetime,  is  the  Caufe  of  his  Death,  fo  is  the  throw- 
ing himfelf  into  the  Water  here.     And  this  Act  which  he  has  done  to  himfelf  is  to  be  confidered  in 
the  fame  Light  as  if  he  had  done  it  to  another,  and  if  he  had  given  another  a  mortal  Wound 
whereof  he  afterwards  died,  there  altho'  the  Wound  was  the  Caufe  of  the  Death,  yet  it  fhould 
not  have  Relation,  as  to  the  Forfeiture  of  his  Goods,  to  the  Time  of  the  Wound  given,  for  if 
he  had  given  his  Goods  to  another  after  the  Wound,  and  before  the  Death,  the  Gift  mould  have 
»m.  it. h. 4.    been  good.     a  And  in  1 1.  H.  4.  one  that  had  given  a  mortal  Wound  to  another  was  arretted  by 
iz.  pi.  26.  Fitz.  two  Confiables,  and  afterwards  they  voluntarily  let  him  efcape,  and  after  that  the  Party  wounded 
a8.r0EfcnSpt'8B.ro'  died,  and  there  by  the  better  Opinion  this  is  not  Felony  in  the  Conftables,  for  the  Death  has  nor. 
Relation  7.       Relation  to  the  Caufe  of  it,  nor  was  he  that  gave  the  Wound  a  Felon  before  the  Party  wounded 
i'h.h.  r\'c.'   died.     So  here  the  Death  has  not  Relation  to  the  Caufe  of  it,  but  for  the  Forfeiture  it  has  Rela- 
4*?i  59'-        tion  to  the  Death  itfelf,  and  when  the  Death  comes,  then  he  fhall  be  adjudged  a  Felon.     And 
2  Hawk.  p°  c.  forafmuch  as  he  cannot  be  attainted   of  his  own  Death,  becaufe  he  is  dead  before  there  is  any 
■nc,  2  inft.^ai.  fime  to  attaint  him,  the  finding  of  his  Death  by  the  Coroner,  or  other  Perfon  authorifed,  is  by 
7  Mod.' 158.      Neceffity  cf  Law  equivalent  to  an  Attainder  in  Fact  coming  after  his  Death,  as  to  his  Goods.  And 
11  Mod-  "•      therefore  the  King  fhall  have  all  his  Goods  which  fhould  have  come  to  his  Executors,  or  which 
vin.  Abr?  til '  he  might  have  devifed  to  another,  if  he  had  been  a  Perfon  able,  and  had  not  done  ilich  Act,  and 
Poftt5"npl'i'  becaufe  the  King  (hail  have  them,   the  Party  cannot  b  make  his  Executors,  nor  a  Teftament, 
'"  where  he  is  a  felo  de  fe.     But  the  King  fhall  have  no  more  than  the  felo  defe  has  in  his  own  Right, 
^Godoiph.  ^    or  whjch  fhould  have  come  to  his  Executors  if  he  had  not  been  a  'felo  de  fe.     For  his  Forfeiture 
$7P.  30^  j?'  fhall  only  have  Relation  to  the  Time  of  the  Death,  and  the  Death  precedes  the  Forfeiture,  for 
until  the' Death  is  fully  confummate  he  is  not  a  felo  de  fe,  for  if  he  had  killed  another,  he  fhould 
not  have  been  a  Felon  until  the  other  had  been  dead.     And  for  the  fame  Reafon  he  cannot  be  a 
felo  de  fe  until  the  Death  of  himfelf  be  fully  had  and  confummate.     For  the  Death  precedes  the 
Felony  both  in  the  one  Cafe  and  in  the  other,  and  the  Death  precedes  the  Forfeiture.     But  never- 
thelefs  the  Forfeiture  comes  at  the  fame  Inftant  that  he  dies,  yet  in  Things  of  an  lnftant  there  is  a 
Priority  of  Time  in  Confideration  of  Law,  and  the  one  fhall  be  faid  to  precede  the  other,  altho' 
«rCo.L;«.i3;.b.  both  fhall  be  faid  to  happen  at  one  lnftant,  c  for  every  Inftant  contains  the  End  of  one  Time,  and 
7fl'A,"A  'iV  ,  the  Commencement  of  another.     And  accordingly  here  the  Death  and  the  Forfeiture  fhall  come 

JnJtant  A.  pi.  2.  -n   •  1         •  1        t->      i      r  1  •      t  •  r  1 

together*  and  at  one  fame  Time,  and  yet  there  is  a  Priority,  that  is,  the  End  of  his  Life  makes 

1  the 
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prentice,  out  of  the  Poffeffion  or  his  Mafter,  becaufe  his  Title  to  his  Body  accrues  in  refpecl  of  the  w<^s,  and 
Seigniory,  which  is  more  ancient  than  the  Apprenticelhip.     In  like  Manner  here  the  Plaintiff's  n^cut"^!! 
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the  Commencement  of  the  Forfeiture,  tho'  at  the  fame  Time  the  Forfeiture  is  fo  near  to  the  tT.Raym.122. 
Death  that  there  is  no  mean  Time  between  them,  yet  notwithstanding  that,  in  Consideration  of  Law  a  "roLr. 286. 
the  one  precedes  the  other,  but  by  no  Means  has  the  Forfeiture  Relation  to  any  Time  in  his  Life. 
Then  here,  if  the  Forfeiture  has  not  Relation  to  any  Time  in  the  Life  of  Sir  James  Hales,  but  to  p^'ilif.t^.  a° 
the  Time  of  his  Death,  (and  to  that  only  it  has  Relation)  from  thence  it  follows  that  every  one  *ti>a«l 
who  makes  Title  to  his  Goods  or  Chatties,  which  Title  is  accrued  fince  his  Death,  whether  he  be  Bro.'+i.Litt.'§ 
Legatee,  Executor,    Adminiftrator,  or  Ordinary,  or  other  Perfon  whatfoever,  he  comes  too  late  z86- 
to  make  it,  for  the  Title  of  the  King  and  Queen  fhall  be  adjudged  in  Law  paramount  it,  which  3a.  pi.  59.  fTr 
is  the  Reafon  that  he  cannot  make  Executors  or  aTeilament  of  them,  nor  fhall  the  Ordinary  have  HUt.Fiu.Bar 
them  •,  and  alfo  from  thence  it  follows  that  every  one  who  can  make  Title  to  the  Goods  or  Chatties  La  i™'dm2 
which  belonged  to  him,  or  were  in  his   PoflTeffion,  which  Title  is  elder  than  his  Death,  fhall  a-  i°'cJaft067' 
void  the  Title  of  the  King  and  Queen.    Then  here,  when  Sir  James  Hales  and  his  Wife  were  Join-  1  Roi!  k.'ag, 
tenants  of  the  Leafe  for  12  Years,  there  was  no-f  Moities  between  them,  but  each  of  them  took  g°;'j  ^BuJiL7' 
the  whole.     So  that  the  Wife  took  the  whole,  and  her  Title  to  it  was  before  the  Death  of  her  Perk.  §'5g.s" 
Hufband,  viz.  in  his  Life  time,  for  fhe  claims  by  the  fir  ft  a  LefTor,  and  not  by  her  Hufband.  ^ep'ftIn(!" 
b  And  if  the  Hufband  charges  the  Land,  after  his  Death  fhe  fhall  avoid  it,  as  it  is  taken  in  7.  H.  SedContrap.2'7. 
6.  for  fhe  is  remitted  to  the  Term,  and  is  upon  Title  paramount  the  Charge.     c  As  if  a  Man  ieljLftv^a 
aliens  Trees  growing  in  his  Land  which  he  has  in  Tail,  "or  in  his  Land  which  he  has  in  Right  •«.<%.  Bro.Con- 
of  his  Wife,  and  dies  before  they  are  cut  down,  the  Alienee  fhall  not  cut  them  down,  as  South-  x&yi  \ [ B°s7  x 
cote  faid,  for  the  Iffue  in  Tail  is  in  upon  Title  paramount  the  Alienation,  viz.  by  the  Donor,  Tenant  in  Tail 
and  fo  is  the  Wife.     e  So,  he  faid,  by   14.  H.  4.  the  Lord  fhall  take  the  Ward,  who  is  an  Ap-  tute'of  his  B 

id  dies, 
ntee  can- 
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Title  to  the  Leafe  is  by  the  firft  LefTor,  and  fhe  claims  no  more  than  that  which  fhe  had  in  the  Wo°d  *fter- 
Life  of  her  Hufband  •,  fo  that  her  Title  is  paramount  the  Death  of  her  Hufband,  and  the  Title  841  pi.  5°,  V  u 
of  the  King  and  Queen  is  paravail  his  Death,  and  therefore  too  late.     But  perhaps  it  may  be  ob- galnft  ?J  ,°pi" 
jecled,  that  as  the  whole  Term  without  Moities  was  in  the  Wife  in  the  Life  of  her  Hufband,  fo  m!"33.  Ed."3T 
was  the  whole  Term  without  Moieties  in  the  Hufband  during  his  Life,  and  until  the  Death  was  d4'ga'E() 
confummate,  and  then  when  after  his  Death  the  Title  of  the  Wife  to  have  the  whole  by  Survivor-  21  t>.  Bro.'con" 
fhip  came,  and  the  Title  of  the  King  and  Queen  to  have  the  whole  which  the  Hufband   had,  ^f  ^jj5^ 
came  alfo  at  the  fame  Time,  then  the  Title  of  the  King*  which  comes  all  at  one  Time  with  the  g^Buift.'y." 
Title  of  another  at  an  Inftant,  fhall  be  preferred  ;  Sir,  as  to  this,  it  appears  in  49.  Ed.  3.  f  that  °H- ?^'.H'F^t 
the  King's  Tenant  in  London,  who  held  of  him  in  Burgage,  devifed  the  Land  to  his  Wife  for  Gard83.Bro.  ' 
Life,  and  died  without  Heir;  there  it  feems  by  the  Book  that  the  Devife  is  good,  and  yet  the  ^J^J°"  tort* 
Devife  did  not  take  Effect  but  after  the  Death  of  the  Devifor,  and  then  the  Title  by  Efcheat  came  F-  n.  b.  143.  i, 
to  the  King,  fo  that  the  Title  of  the  Wife  by  Demife,  and  of  the  King  by  Efcheat  came  together  Clz°™^' J,C* 
at  the  fame  Inftant,  and  yet  the  Wife  was  preferred,  which  is  in  refpect  that  the  Devife  was  made  f  H-  4?- Ed-  3- 
in  the  Life  of  the  Tenant,  altho'  it  took  Effed  after  his  Death  ;  wherefore  feeing  that  fome  Part  life'7.  aCo.  m, 
of  the  Title  of  the  Wife  commenced  in  the  Life  of  the  Devifor,  it  fhall  be  adjudged  eigne  to  the  a- Ha*dr-  *«• 
Title  of  the  King  -,  and  this  Cafe  was  put  by  Puttrel.     Afortiore,  he  laid,  is  it  in  our  Cafe,  for  24.  b.  hto.  %*- 
the  Title  of  the  Wife  now  Plaintiff  was  altogether  in  the  Life  of  the  Hufband,  and  therefore  fhall rone  1s1-  Joi«- 
be  more  eigne  than  the  Title  of  the  King  and  Queen.     s  And  in  7  &?  8.  Ed.  4.  an  Obligation  was  S^n't"  of* 
made  to  two,  and  cne  of  them  became  zfelodefe,  and  by  the  better  Opinion  the  Survivor  fhall  fue  ficedevantEfd)- 
the  Obligation,  and  not  the  King.     The  fame  Reafon  is  there  in  our  Cafcwhy  the  Wife  fhall  have  67!  SeTSla 
the  Term,  and  Survivorfhip  holds  Place  as  much  in  this  as  in  the  other  Cafe.     Wherefore  it  feem-  3 'nft,  55- 
ed  to  them  that  the  Term  of  12  Years  never  came  to  King  Philip  and  Queen  Mary,  and  that  their  §  7.  t.  Raym! 
Grant  of  it  to  the  Defendant  and  Webb  was  void.     And  as  to  the  finding  of  the  Jurors  that  the  £n"'' ta?« 
Term  of  1 2  Years  came  and  ought  to  come  to  the  King  and  Queen  by  Reafon  of  the  faid  Felony,  Port  323  (ej. ' 
to  this  Southcote  faid  h  that  their  faying  does  not  bind  the  Party,  if  the  Lav/  be  otherwife,  quod^**e^**»l'lt 
Curia  concejfit,  for  they  are  not  Judges  to  adjudge  Matter  of  Law,  but  Jurors  to  find  the  Matter  of 
Fad.     Wherefore  it  feemed  to  the  faid  Southcote  and  Puttrel  that  the  Plaintiff  fhould  recover. 

On  the  contrary  it  was  argued  by  Walfh,  Cholmley,  Bendloe,  and  Carus  Serjeants,  that  the  For-  e  contra  for  the 
feiture  of  the  Goods  and  Chatties  real  and  perfonal  fhall  have  Relation  to  the  l  Ad  done  in  the  Defcndam- 
Party's  Lifetime,  which  was  the  Caufe  of  his  Death  ;  and  upon  this  the  Parts  of  the  Act  are  to  1  ih.h.p.c. 
be  confidered.     k  And  Waljh  faid  that  the  Act  confifts  of  three  Parts.     The  firft  is  the  Imagina-  **3-  iF^h 
tion,  which  is  a  Reflection  on.Meditation  of  the  Mind,  whether  or  no  it  is  convenient  for  him  toaisi 
deftroy  himfelf,  and  what  Way  it  can  be  done.     The  fecond  is  the  Refolution,  which  is  a  De- 
termination of  the  Mind  to  deftroy  himfelf,  and  to  do  it  in  this  or  that  particular  Way.     The  k  See  Crcmpt, 
third  is  the  Perfection,  which  is  the  Execution  of  what  the  Mind  has  refolved  to  do.     And  this       ' 74' a'  ' 
Perfection  confifts  of  two  Parts,  viz.  the  Beginning  and  the  End.     The  Beginning  is.  the  doing 
of  the  Act  which  caufes  the  Death,  and  the  End  is  the  Death,  which  is  only  a  Sequel  to  the  Act.. 
And  of  all  the  Parts  the  doing  of  the  Act  is  the  greateft  in  the  Judgment  of  our  Law,  and  it  is 
in  Effect  the  whole,  and  the  only  Part  that  the  Law  looks  upon  to  be  material.     For  the  Imagi- 
nation of  the  Mind  to  do  Wrong,  without  an  Act  done,  is  not  punifhable  in  our  Law,  neither  is 
the  Refolution  to  do  that  Wrong,  which  he  does  not,  punifhable,  but  the  doing  of  the  Ad  is  the 
only  Point  which  the  Law  regards  ;  for  until  the  Act  is  done,  it  cannot  be  an  Offence  to  the  World, 
and  when  the  Act  is  done  it  is  punifhable.     Then  here  the  Act  done  by  Sir  James  Hales,  which 
is  evil  and  the  Caure  of  his  Death,  is  the  throwing  himfelf  into  the  Water,  and  the  Death  is  but 
a  Sequel  thereof,  and  this  evil  Act  ought  fome  Way  to  be  punifhed.     And  if  the  Forfeiture  fhall 
not  have  Relation  to  the  doing  of  the  Act,  then  the  Act  fhall  not  be  punifhed  at  all,  for  inafmuch 
as  the  Perfon  who  did  the  Act  is  dead,  his  Perfon  cannot  be  puniftied,  and  therefore  there  is  no 
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Way  elfe  to  punifh  him  but  by  the  Forfeiture  of  thofe  Things  which  were  his  own  at  the  Time  of 
the  Aft  done,  and  the  Aft  was  done  in  his  Lifetime,  and  therefore  the  Forfeiture  (hall  have  Rela- 
tion to  his  Lifetime,  viz.  to  that  Time  of  his  Life  in  which   he  did  the  Aft  that  took  away  his 
Life.     And  Bendloe  faid,  if  the  Forfeiture  (hall  only  have  Relation  to  the  Death,  and   the  Death 
be  taken  to  precede  the  Forfeiture,  then   he  fhall  forfeit  nothing  ;  for  when  he  is  dead  the  Goods 
are  not  his  own,  for  a  dead  Man  can  have  no  Property,  and  fuch  Forfeiture  would  be  a  Prejudice 
to  others  who  ought  to  have  the  Goods  then,  and  not  to  the  Party  himfelf  •,  for  which  Reafon  ic 
is  inconfiftent  to  fay  that  his  Aft  fhall  forfeit  the  Goods  which  a>e  not  his  own,  but  k  is  more  fit 
to  fay  that  his  evil   Aft  fhall  forfeit  the  Things  which  are  his  own,  and  thac  cannot  be  unlefs  the 
Forfeiture  fhall  have  Relation  to  that  Time  of  his  Life   when   the  Offence  was  committed,  and 
a3Buift.  8.       when  the  Goods  were  his  own.     a  And  in  every  Aft,  as  Health  faid,  the  Law   has  Refpeft  to  the 
Beginning;  b  and  therefore,  he  faid,  in  ii:  Ed.  3.   a   Lunatic  wounded  himfelr  mortally  with  a 
t>  Fit*. Corone    Knife,  and  afterwards  he  became  of  found  Mind,  and  had  the  Rights  of  Holy  Church,  and  after 
mtntofAffizes  died  of  the  faid  Wound,  and  his  Chatties  were  not  forfeited  ;  for  the  Law  has  Kefpeft  to  the  Be- 
7>b  iheoi.  •  ginning,  and  when  he  gave  himfelf  the  Wound   he  was  out  of  his  Senfes,  in- which  Cafe  the  kill- 

J}|£  lib  I  cat*  R  •  1 

\  14.  Moor  140!  ,ng  of  another  fhould  not  be  adjudged  Felony  in  him,  nor  mould  he  die  for  it,  and  by  the  fame 

1  Co.  99.  b.  Reafon  he  mall  not  be  a  Felon  for  killing  himfelf,  and  yet  when  he  died  he  was  of  found  Mind, 
3  inft.42^!'  but  the  Law  does  not  fo  muehrefpeft  the  Condition  he  was  in  when  he  died,  as  the  Condition  he 
SH?HCp  c' d  was  *n  w^en  he  did  the  Aft  which  was  the  Caufe  of  his  Death.  c  So  he  cited  the  Cafe  in  3  \.  Afs. 
Ld.  Raym.'s26 pi.  7.  where  a  Servant,  a  Year  after  he  was- out  of  his  Service,  killed  his   Mailer  upon  Malice 

which  he  had  conceived  againfthim  when  he  was  his  Servant,  and  this  Offence  was  adjudged  Trea- 
Fite  Coronei to.  f°n>  ar)d  he  had  Judgment  accordingly  •,  and  yet  he  was  not  his  Servant  when  he  killed  him,  but 
Bro.  n6.  Tr™  the  Law  has  Regard  to  the  Beginning  and  the  Caufe  of  killing  him.  So  here  the  throwing  nimielf 
b%*Buift  a*  *9'  >nr-°  the  Water  is  the  Beginning  2nd  the  Caufe  of  the  Death,  which  ought  to  be  punifhed  for  an 

2  Browni.  n6.  Example  to  others,  and  forafmuch  as  his  Body  cannot  be  punifhed,  the  Punifhment  ought  to  be 
LdFRaym.S26.  by  lu\  Goods,  for  the  Punifhment  of  this  Felony  varies  from  the  Punifbment  of  other  Felonies. 

3  inft-j  20.  por  felonies  done  to  others  may  be  punifhed  in  the  Life  of  the  Offenders  by  Indiftment,  Arraign- 
ii.  v.  c.  23.  '  menr,  Judgment,  and  Execution,  in  which  Cafe  the  Offenders  fhall  forieit  their  Goods,  Chatties, 
ihh  p.c.3?o.  ancl  Lands,  and  fhall  be  put  to  Death  befides  ;  but  in  this  Offence,  altho'  for  Example  to  others 
83  §  4.Dait.  it  deferves  as  great  Punifhment  as  any  other  Felony  does,  yet  the  Offender  himfelf  has  prevented 
4"*' ° Finch4  '  agreat  Part  of  the  Punifhment,  viz.  the  Death,  and  the  Forfeiture  of  his  Land.  d  For  the  Law 
2  Finch.  10,  has  fo  great  Regard  to  the  Inheritance,  that  it  fhall  not  efcheat  without  an  Attainder  in  Fad, 
feeeTz  6>ft'  °f  wr>ich  cannot  be  here  any  more  than  Execution  by  Death,  becaufe  the  Party  has  killed  himfelf  be- 
wing. Max.  reg.  fore,  fo  that  he  cannot  be  brought  to  Arraignment,  by  Reafon  of  his  own  Aft,  and  therefore  no 
25.  pi.  11.  Judgment  can  be  given  againft  him.  So  that  there  is  no  other  Means  to  make  him  forfeit  thac 
<i    inft  «.      which  he  ought  to  forfeit,  viz.  his  Goods  and  Chatties,  but  by  Inquiry  and  finding  of  it  fy  the 

Oath  of  12  Men  be'ore  the  Coroner,  or  other  Perfon  affigned,  which  Inquiry  and  Finding  oughc 
in    all   Reafon    to  be   equivalent,  as    to    the  Things  that  fhali    be  forfeited,  to  a  Judgment  gi- 
ven upon  Arraignment,  if  the   Party  had  killed  another  Perfon,  in  which  Cafe  the  Judgment  is 
given  in  his  Life  time,  and  by  the  like  Realon  this  Inquiry  and  Finding  fhall  be  equivalent  to  a 
Tudgment  given  in  his  Lifetime,  inafmuch  as  his  own  Aft  is  the  Caule  why  judgment  could  not 
e  See  Contra      be  given  againft  him  in  his  Life  time.     And  fo  in  other  Cafes  when  Judgment  by  Law  cannot  be 
Poft 261,-^2 /w'-giveni  the  Law  fupplies   it   by  other  Means.     e  And  hereupon  Bitidloe  put  the  Cafe,   that  if  the 
DyT.'  But 'the  Defendant  in  an  Appeal  wages  Battle,  and  the  Appellor  kills  him,  the  Appellee  fhall  forfeit  his 
Opinion  of       Goods  and  Chatties,  and  his  Lands  fhall  efcheat,  for  Judgment  cannot  be  given  againlt  him  be- 
pg'reTs" herewith,  caufe  he  is  killed,  and  therefore  the  Law  fays  that  this  killing  is  equivalent  to  a  Judgment  and 
Execution.     f  And  upon  this  Waljh  and  Cams  alfo  cited  the  Cafe  in  3.  Ed.  3.  Itinere  North,  where 
f3F.d.  3.  itm,   it  appears  that  one  who  had  taken  Sanftuary    in  a  Church  was  out  in  the  Night,  and  the  Town, 
^net97.L7an<n0~purIued  him,  and  the  Felon  defended  himleli  with  Clubs  and  Stones,  and  would  not  render  him- 
ftre l.  p.  ibid,    ft-lf  to  the  King's  Peace,  and  one  ftruck  off  his  Head,  and  the  Goods  of  the  Per'on  killed  were 
109!  b!*3  inft0-  forfeited,  for  he  could  not  be  arraigned,  becaufe  he  was  killed  by  his  own  Fault,  for  which  Rea- 
22?.  s.  p.  c.     ron  up0n  the  Truth  of  the  Matter  found  his  Goods  were  forfeited,  and  the  King  had  Year,  Day, 
1  h!h.Tf.  c."   and  Waif.     Wherefore  when  the  Party,  againft  whom  Judgment  ought  to  be  given,  is  the  Caule 
343.2Hawk     why  Judgment  cannot  be  given  againft  him,  an  Inquiry  of  1?.  Men  fhall  be  equivalent  to  it.     So 
aBac.A'br.  573!  here  this    Inquiry  before  the  Coroner  fuper  vifum  corporis,  and  the  Inquiry  of-tr.e  Certainty  of  the 
Eutstam,t.  ij.e-  Le3fe  before  the  Commifhoners,  is  equivalent,  as  to  the  Forfeiture  of  the  Goods,  to  a  judgment 
as^'ewhetucVgWen  againft  him  in  his  Lifetime,  and  to  an  inquiry  then  had.     And  if   the  Forfeiture  here  has 
tfcsLaw  be  not  Re|atjon  t0  tne  _&&  which  was  the  Caufe  of  the  Death,  viz.  to  the  throwing  himfelf  into  the  Wa- 
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Point  by  Statute  ter,  then  all  xhe  Goods  and    Chatties  as  well  real  as  perfonal,  which  belonged  to  Sir  James  Hales 
°'J4i'''  3'"i/''  ar  that  Time,  are  forfeited.     g  As  if  my  Horfe  (as  Cants  faid)  ftrikes  a  Man,  and  afterwards  I 
fell   my  Horfe,  and  after  that  the   Man  dies,  the  Plorfe  fhall  be  forfeited.     hSo,  he  faid,  if  a 
g  vin.  Abr.  tit.  Villain  voluntarily  gives  himfelf  a  Wound,  and  afterwards  the  Lord  of  the  Villain  feizes  his  Good?, 
DeodandA.pl,   anf^  ^tcr  tnat  tne  Villain  dies,  and  the  Coroner  finds  the  Matter  as  it  is,  the  King  fhall  have  the 
Goods  out  of  the  Poffeffion  of  the  Lord,  becaufe  the  Forfeiture  has  Relation  to  the  vVound  gi- 
*> 3 irift.  55.       ven_     ^ntj  as  \t  is  of  perfonal  Things  which   were  the  Party's  own,  fo,  he  faid,  it  fhall  be  here 
1  H.H.p.q.4.1%.  with  Regard  to  this  Leafe  ;  for  as  an  aftual  Gift  '  of  this  Leafe  made  by  Sir  James  Hales  to  an- 
other in  his  Life  time  fhould  have  taken  away  the  Right  of  the  Wife  now  Plaintiff,  fo  a  Forfei- 
ture made  by  Sir  James  in  his  Life  time  fhould  have  taken  it  away,  as  if  he  had  been  outlawed  or 
35"i.  a.  i°Finch  attainted  in  his  Life  rime,  for  this  is  a  Gift  in  Law  of  the  Term.     And  as  an  Outlawry  or  Attain- 
a3z.  sFioch     derrn  his  Life  time  fnould  have  tak<m  away  the  Right  of  the  Wife  to  the  Term,  fo  the  Title  to 
the  Term  which  is  given  to  the  King  by  the  Aft  done  by  Sir  James  in  his  Life  time,  and  by  the 
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Inq      j  afterwards,  which  has  Relation  to  the  Aft,  (hall  take  away  the  Right  of  the  Wife,  and 
.    oe  remitted  in   the  mean  time  to  deftroy  that  Title.      For  if  Title  is  once  given 
to    !i.  King.   nutlumXempus  occurritHegi,  fo  that  it  the  King  has  once  a  Title,  it  remains  for  ever. 
8  And  upon  thi:        ilfh  put  the  Cafe  in  50  Aff.  where  Hufband  and  "Wife  had  a  joint  Eftate  for  *  50  A<r.  Pi.  y, 
:     v :'-r.rs  in  certain  .Land,  and  the  Hufband  died,  and  the  Wife  held  herfelf  in,  and  it  was Jjj  ^%T. 
found   by  Office  that  the  Hufband  had  received  certain  Money  of  Sir  Hugh  Spencer  who  was  at- charge  34. 
tainted,  whereby  the  Money  belonged   to  the  King,  and  the  faid  Leafe  was  found  utfupra,  out  Prerogative  f £' 
of  which  Office  a  Scire  facias  iffued  againft  the  faid  Wife;  and  it  was  adjudged  that  the  King  Moorfgj.  8C0. 
fhould  have  the  Term  in  Execution,  for  it"  this  had  been  found  in  the  Hufband's  Lifetime,   the  c'ompt.  f.  cv4 
King  mould  have  had  Execution  of  the  Term  in  the  Life  of  the  Hufband,  and  now  this  Title  ,°7-b-Pofta6* 
found  by  Office  fhall  have  Relation  to  the  Life  of  the  Hufband,    and  as  he  mould  have  had  the  (J' 
Term  in  Execution  in  the  Hufband's  Life,  fo  fhall  he  have  it  now,   quia  nullum  tempus  occurrit 
Regi.     So  is  it  in  the  Cafe  here.     For  which  Reafons  it  feemed  to  them  that  the  Forfeiture  has 
Relation  to  the  Aft  done  in  the   Life  of  the  Hufband,  -viz.  the  throwing  himfelfinto  the  Water, 
and  that  this  mail  take  away  the  Term  from  the  Wife  now  Plaintiff,  and  confequently  that  fhe 
fhall  be  barred. 

And  afterwards  this  fame  Term  the   Juftices  argued,  viz.  Wefton,   Anthony  Brown,   and  the  Cw[at 
Lord  Dyer.     But  I  only  heaid  the  Lord  Dyer,  and  therefore  what  I  fay  concerning  the  other  two, 
I  deliver  only  upon  credible  Report.     And  all  the  Juftices  argued  that  the  Forfeiture  of  the  Goods 
and  Chatties  real  and  perfonal  fhall  have  Relation  to  the  Act  done  by  Sir  James  Hales  in  his  Life- 
time, which  was  the  Caufe  of  his  Death,  viz.  b  the  throwing  himfelfinto  the  Water.     And  up'on  b  ?  pinch  *-*, 
this  the  Lord  Dyer  faid  that  five  Things  are  to  be  confidered  in  this  Cafe.     Firft,  the  Quality  of  2Finch2'6.' 
the  Offence  of  Sir  James  Hales  ;  fecondly,  to  whom  the  Offence  is  committed ;  thirdly,  what  he 
fhall  forfeit;  fourthly,  from  what  Time  the  Forfeiture  fhall  commence;  and  fifthly,  if  the  Term 
here  (hall  be  ta;cen  from  the  Wife.     And  as  to  the  Quality  of  the  Offence  which  Sir  James  has  The' Quality  of 
here  committed,  he   laid,  it  is  in  a  Degree  of  Murder,  and  not  of  Homicide  or  Manflaughter,  th,e0fFenceofa 
for  Homicide  is  the  killing  a  Man  felonioufly  without  Malice  prepenfe,  c  but  Murder  is  the  killing        ' 
a  Man  with  Malice  perpenfe.      And  here  the  killing  of  himfelf  was  prepenfed  and  refolved  in 
his  Mind  before  the  A 61  was  done.      And  alfo  it  agrees  in  another  Point  with  the  ancient  De-  Brftc^p!^' b" 
finition  of   Murder,  viz.  rf  that  murdrum  eft  occulta  hominum  occifio,   nullo  prafente,  nullo  fciente  •  s.  p.  c.  iz.e. 

chat  always  he  who  determines  to  kill  himfelf,  determines  by  the  Inftigation  of  the  Devil  to17*6' 
do  it  fecretly,  nullo  prafenie,  nullo  fciente ;  left  he  fhould  elfe  be  prevented  from  doing  it.     Where- 
fore the  Quality  of  the  Offence  is  Murder. 

As  to  the  fecond  Point,  it  is  an  Offence  againft  Nature,  againft  God,  and  againft  the  King.  *  Point. 
Againft  Nature,  becaufe  it  is  contrary  to  the  Rules  of  Self-prefervation,  which  is  the  Principle  thTo%nLT 
of  Nature,  for  every  thing  living  does  by  Inftinft  of  Nature  defend  itfelf  from  Deftruftion,  and  committed, 
and  then  to  deftroy  one's  Mi~  is  contrary  to  Nature,  and  a  Thing  mod  horrible.       Againft  God, 
in  that  it  is  a  Breach  of  his  Commandment,  tboujbalt  not  kill;  and  to  kill  himfelf,  by  which  Aft 
he  kills  in  Preemption  his  own  Soul,  is  a  greater  Offence  than  to  kill  another.     Againft  the 
King,  in  that  hereby  he  has  loft  a  Subject,  and  (as  Brown   termed  it)  he  being  the  Head  has 
kjft  one  o(  his  my'Ucal  Members.     Alio  he  has  offended  the  King,  in  giving  fuch  an  Example 
to  his  Subjects,  and  it  belongs  to  the  King,  who  has  the  Government  of  the  People,  to  take 
Care  that  no  evil  Example  be  given  them,  and  an  evil  Example  is  an  Offence  againft  him.        -paint 

As  to  the  third  Point,  what  he  fhall  forfeit.     It  was  agreed  by  all  the  Juftices,  that  he  fhall  y/blti fehdefi 
forfeit  all  his  e  Goods,  Debts,  and  Chatties,  real   and  perfonal,  by  reafon  of  the  Offence  afore-  Aal1  forfeit> 
iiid.     For  Brown  faid,  the  Reafon   why  the  King  fhall  have  the  Goods  and  Chatties  of  a /<?/<?  de  b^"*'  Is°'  *' 
fe,  and  that  he  cannot  make  '  his  Executors  of  them,  is  not  becaufe  he  is  out  of g  holy  Church,  fo.^.b.  8Ed.2. 
fo  that  for  that  Reafon  the  Biihop  will  not  meddle  with  them,  and  therefore  the  King  fhall  have  4^°°™^**' 
them   as  Goods  with  which  no  other  will  meddle,  h  but  the  King  fhall  have  them  as  forfeited  to  Ib!<*.  30'r,  56s. 
him  for  the  faid  Offence,  viz.  for  the  Lofs  of  his  Subject,  and  for  the  Breach  of  his  Peace,  and  ^'"ft3^!' 
for  the  evil  Example  given  to  his  People,  and  not  in  refpeft  that  holy  Church  will  not  meddle  H-  4  ».'V.  ft* 
with  them,  for  he  is  adjudged  none  of  the  Members  of  holy  Church.     And  if  this  fhould  be  T^.'{?m!i. °' 
the  Reafon,  then,  (he  faid)  put  the  Cafe  ''  that  a  Man  voluntarily  gives  himfelf  a  mortal  Wound,  Hp-  c-  3°« 
and  afterwards  he  repents,    and  is  reconciled  to  holy  Church,  and  has  the  Rights  of  holy  Church,  J.i3'.  i'Hawk 
and  after  that  dies,  now  the  fa;d  Reafon  that  he  is  out  of  holy  Church  will  not  hold  Place,  but p-  c-  68>  §  i- 
yet  notwithstanding  holy  Church  fuppofes  him  capable  of  making  his  Executors,  will  any  one  fay  Prerog.^.'a. 
that  the  King  (hali  not  have  ail  his  Goods  ?  Certainly  he  fhall,  and  the  Bifhop  fhall   not  have  Bac-  Law Traft? 
rhei«,  nor  can  the  Party  make  his  Executors,  or  have  Adminiflrators,  for  he  cannot  have  Exe-  iKnchs?3r,23ft 
cutors  or  Adminiftr^tors  where  he  has  nothing  to  leave,  and  all  the  Goods  that  he  had   are  the  *Fin^  2l6- 
King's,  and  forfeited  to  him  for  the  Caufe  aforefaid.     But  all  the  Juftices  agreed  "that  he  fhall  i^'^jj,, 
not  forfeit  his  Land,  '  nor  the  Wife  her  Dower,  m  nor  fhall  the  Blood  be  corrupted,  for  the  Ef-  §l6-2  Bac.  Abr. 
cheat  of  the  Land,  the  Lofs  of  the  Wife's  Dower,  and  the  Corruption  of  the   Blood  cannot  be 
without  an  Attainder  in  Deed.    And  therefore  Wejlon  faid,  that  in  an  Appeal  if  the  Appellee  wages  Le^y^?^" 
Battle,  and  the  Appellor  kills  him,  the  Appellee  fhall  forfeit  alibis  Goods  and  Chatties,  but  his  §  3- 

£  As  were  the 

Opinions  in  P.  19  H.  fi.  63.  a.  Per  P«(!t>n.  P.  3  Ed.  4.  4.  a.  Per  Ncdham.  P.  vj.  H.  8.  9.  b.  Per  Mountague.  h  Herewith  agrees  the  Opinion  of  Littleton.  P.  8. 

.44a  «  Ibid.  *  Brail.  150.   a.  Bntt.  cap.  7.  fo.  15.  b,  16.  a. 3  Ed.  3.  Fitz.  Corone  362.  T.  22  Ed.   3.  Filz   Ibid.  259-  S.  P.  C.  19.  e.  H.  P.  C. 

30.   j  M,  H.  P.  C.  413.   1  Hawk.  P.  C  6S.   §  8.   3  Infh  '55.  1  Finch  132,  232.  2  Finch  2i6«  Bac.  Law  Trafts  no,  139.  Cowel's  Inft.   124,  §  4.  2  Bac.  Abr. 

482.  I  3  Ed.  3.  Fitz.  Corone  3'ia.  And  lee  the  Books  next  before  cited.  m  via.  Abr,  tic.  Blood  corrupted  A.  pi.  2.  and  the  Books  above  cited, 
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*  8  Ed.  3.  Bro.  Lands  fhall  not  efcheat,  for  the  Inheritance  is  fo  greatly  favoured  that  it  fhall  not  be  forfeited 
EfXa!lI"'Iitutv''!-,nout  an  exPre^s  Attainder  by  judgment  ;  but  if  the  Appellor  overcomes  the  Appellee,  then 
Fitz.  judgment  his  Land  fhall  be  forfeited,  for  when  he  is  overcome  and  not  billed,  *  Judgment  fhall  after- 
azS  is  that  he  warc|s  i.e  given  againft.  him  that  he  fhall  be  hansed,  and  therefore  in   that  Cafe  his  Land  fhall 

was  nam  m  the  o  ii/-^r»rTi 

Field,  and  fuch  efcheat,  but  not  in  the  other  Cafe,  becaufe  no  Judgment  is  given;  out  Brown  denied  this  Opinion, 
£nT"'nd  Tis for  he  iaid'  t  when  the  Appellee  is  killed,  this  is  the  Trial  and  End  of  the  Matter  in  this  Point, 
it cite'd Co. Litt. and  forafmuch  as  the  Matter  is  ended  by  a  Trial  confonant  to  Law,  this  is  fufficient  to  convict 
p! 0/447/^ ^m  °*  ^  ^'aft  imputed  to  him,  and  to  attaint  him,  in  which  Cafe  his  Land  dial  1  efc heat. 
,  rr  .',  a  For  in  8.  Ed.  7.  a  Woman  brought  a  Writ  of  Dower,  and  the  Tenant  faid  that  her  Hufband 
£rees  Ante  2fo  went  into  Scotland,  and  there  adhered  to  the  King's  Enemies,  and  came  into  this  Realm  with 
{')■ Pcr  hc"dloe-  the  King's  Enemies,  and  afterwards  died  in  Scotland,  and  it  feems  a  good  Bar  by  h  Averment, 
a  p.  8.  Ed.  3.     |or  ot.^er  Law  could  not  be  had   againft  him.       c  For-if  a  Man  is  flain  in  the  Field  in  War  a- 

20.  pi.  0.  ritz.  ■    '  i         •         T  -l 

Dower  ic6.       gainit  the  King,  this  is  an  Attainder  in  Law  without  any  thing  further,  by  the  ancient  Law  of 
n.  Bendl.  57.     £^e  ^zn^^  for  jie   h"imfelf  is  the  Caufe  why  the  Courfe  of  Law  could  not  proceed  againft  him 
Ru!c  of  the  Bock  But  D}er  denied   the  Law  to  be  with  Brown  in  the  Cafe  of  an  Appeal,  fori  he  fiid  there  are  but 
is  againft  this,  three  d  Wrics  of  Efcheat  concerning  Attainders  for  Felony,  one  is,  pro  qua  fupbenfus  eiL  another 

and  fo  it  is  dted  '  7  .-.  .  .       ,■■     T     *.  1         *  a  J      1  •       r^    r     ■  x      Jc      1  »    »      , 

im  h.  H.p.c.p™  <{Ha  abjuravit  regnum,  the  third,  pro  qua  utlagatus  eft,  and  this   Cafe  is  none  of  them.     e  A;  .- 
343,  that  the    if  there  be  no  Writ  in  the  Regiftcr  in  fuch  Cafe,  it  is  a  good  Caufe  to  fay  that  the  Land  fhall 
not alLTL a- efcheat  therein.     But  in   our   principal   Cafe  they  agreed  ut  Jupra,  that  his  Goods,  Debt 
p'™e^i*Ree Chatties  real   and  perfonal   fhall  be   forfeited  for  killing  himfeif,  but  that  the  Land  fhall 
be7iion,'eoi'nad-  cheat,  nor  is  Wife  forfeit  her  Dower,  nor  the  Blood  be  corrupted  between  him  and  his  3 

hering,&c  with-  q> 

out  a   Record  of  his  Conviction,  for   he   might  be  there  againft  his  Will.  c  Poft:  263  (»).   And  1  H.  H.  P.  C.   342  agrees  that'the  Law  was  fo  anc«     '", 

but  if  at  this  Day,  fee  the  Books  cited  Poft  263  (b).  d  Regift.  164.  b.  Co.  Litt.  13.  a,  »  2  Leon.  3. 

4  Point.  As  to  the  fourth  Point,  viz.  to  what  Time  the  Forfe'ture  fhall  have  Relation  ;  they  faid  that  the 

To  what  Time  Foifeiture  here  fhall  have  Relation  to  the  Time  of  the  original  Offence  committed  which  was  the 
AdihaveReL  Caufe  of  the  Death,  and  thit  was  the  f  throwing  himfeif  into  the  Water,  which  was  clone  in  his 
tion.  Lifetime,  and  this  Act.  was   Felony.     And  the  Indictment  fays,    and  may  fay,  that  he  felonioufiy 

f  1  Finch  232.   threw  himfeif  into  the  Water  •,  for  that  which  caufed  the  Death  may  be  faid  to  be  felonioufiy  done. 
And  therefore  if  one  ftrikes  another,   fothat  afterwards  he  dies  of  it,  the  Indictment  ought  to  f.y 
that  he  flruck  him  felonioufiy.     So  that  the  Felony  is  attributed  to  the  Act,   which  Act  is  always 
done  by  a  living  Man,  and  in  his  Lifetime,  as  Brown  faid -,  for,  he  faid,  Sir  James  Hales  was  dead, 
and  how  came  he  to  his  Death?    It  may  be  anfwered,  by  drowning-,  and  who  drowned  him? 
Sir  James  Hales  ;  and  when  did  he  drown  him  ?  In  his  Lifetime.     So  that  Sir  James  Hales  being 
alive  caufed  Sir  James  Hales  to  die  ;  and  the   Aft  of  the  living  Man  was  the  Death  of  the  dead 
Man.     And  then  for  this  Offence  it  is  reafonable  to  punifh  the   living  Man  who  committed   the 
Offence,  and  not  the  dead  Man.     But  how  can  he  be  faid  to  be  punifhed  alive  when  the  Punifh- 
ment  comes  after  his  Death?  Sir,    this  can  be  done  no  other  Way  but  by  devefting  out  of  him, 
from  the  Time  of  the  Act  done  i*i  his  Life  which  was  the  Caufe  of  his  Death,  the  Title  and  Pro- 
perty of  thofe  Things  which  he  had  in  his  Lifetime.     As  if  a  Man  gives  himfeif  a  mortal  Wound, 
the  Property  of  his   Goods,  Debts,  and  Chatties  continues  in  him  ftill,  but  that  is   only  condi- 
tionally, for  if  he  dies  within  the  Year,  the  whole   is  vefted  in   the  King  by  the  very  Act  done 
coronczo*^  m  his  Lifetime  ;    fothat  the   Act  reftrains   him  from    meddling  with  them   afterwards,  which  is 
h.  13.  H.4.'    as  great  a  Punifhment   to  him  for  the  Offence  whilft  he  is  alive,  as  it  reafonabiy  can   be  before 
Mture^z!)J°4?the   Death  is  confum mate.       Wherefore   in   that  the  Law  ordains  that  after  his  Death  the   Goods 
h.  7. 18.pi.  >4-  and  Chatties,  which  were   his  own  at  the  Time  of  the  Act  done  which  caufed  the  Death,   fhall 
Bro. corona,  not  be  his  own,  but  fhall    belong- to   the  King,  therein  it  punifhes  him  whilft  he  lives,  by  de- 
Forfeitnre deter-  priving  him  of  the  Power  of  difpofing  of  the  Property  of  his  Goods  as    long  as  he  lives  after  the 
jtfgTc.  '    '     Act  done,  if  the  Death  enfues   within  a  Year  after.     So  that    by  this  Relation  of  the  Forfeiture 
&  stamf.  Prerog.  which  has  a  Retrofpeft  to  the  Act  done,  the  Law  inflicts  a  Punifhment  upon  the  living  Man  for 
-  V'h1?*  c*7' tne  Act  done  in  his  Lifetime,  which  was  the  Caufe  of  his  Death  afterwards.     And  this  is  more 
268.'  Bac.  Law  reafonable  than  it  is  for  the  Forfeiture  to  have  relation  only  to  the  Time  of  his  Deadi,   for  to  give 
T»dsi7g.       tjle  Property  of  the  Goods  to  the  King,  and  to  take  them  from  thofe  who  ought  to  have  them 
Ed^f*L2j> at  his  Death,  is  no  Punifhment  to  the  Party,  for  he  is  dead  before.     But.it  is  moft  reafonable  to 
Fitz  Coronc  9r.  refer  tj,e  Forfeiture  to  his  Lifetime,  that  is,  to  fuch    Time  of  his  Life  wherein  the  Act,  which 
de'tofes^Tzo caufed  the  Death,  was  done,  and  to  adjudge  him  a  Felon  from  thenceforth,  efpecially  when  it  is 
Ed.  4.  5.  pi.  j.  confidered  that  by  the  Act  he  has  prevented  and  efcaped  the   actual 'Judgment   which  the  Law 
Forfe^urTos.  '  would  have  given  againft  him.     For  by  the  Aft,  viz.  by  the  throwing  himfeif  into  the  Water,  he 
5Ed  6-B™-i-nas  (jcne  two   Things,  ftrft,  he  has  killed  one  of  the  King's  Subjects ;  fecondly,  he  has  thereby 
38^."  see  Co.' avoided  the  Arraignment  and   the  Judgment  of  the  Law  which  fhould  have  been  given  againft 
LiH  HSp*fi   mm'  aia^  fo  tie  has  fled  from  the  Law,   and   has  efcaped  its  Judgment.     s  And  if  a  Man  com- 
384.' a  Hawk."  mits  Felony,  and  afterwards  flies  for  if,   by   the  Act  of  flying  he  fhall  forfeit  his  Goods,  becaufe 
p.c.358,  §"°'j,y  tnat  Aft  he  does  all  he  can  to  efcape  the  Sentence  of  the  Law,  as  Weft  on  faid.     h  So,  he  faid, 
U  *' Bro^Fc,*'-  if  a  Man  arraigned  for  Felony  had  challenged  peremptorily  above  the   Number  of  35.    by   the 
feiture  de tems  common  Law  he  fhould  forfeit  his  Goods  and  Chatties,  becaufe  thereby  he  refilled  the  Trial   of 
fit  ^cap.^fhe  Law.     I  So,  he  faid,  if  he  that  is  found  guilty. of  Felony  takes  his  Clergy,  he  fhall  forfeit  his 
fo/248.  stamf.  Q00dSi  for  when  he  betakes  himfeif  to  his   Clergy,  therein  he  refufes  the  Judgment  of  the  Law. 
*7nl'?z7-r>^-k  So,  he  faid,  if  one  arraigned  for  Felony  ftands   mute  of  Malice,  and  wit  not  anfwer,  he  fhall 
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f<    fcit  his  Goods,  and  the  Rxafon  is,  hecaufe   he  refufes  to  h?  tried  by  the  Law.       Then  if  in 
tiicfe  (Safes,  he  laid,  th'@fe  that  tiy  from  the  Law,  or  that  by  their  Afts'  refufe  to  be  tried  by  the 
]  aw,   fhail  Surfeit  their  Goods  and  Chatties,  for  the  fame  Reafon  in  our  Cafe  he  (hall  forfeit  his    • 
Goods  and  Chatties,   for  here  he  has  committed  a  Felony  in    killing   himfelf,  whereby  he  has  ex- 
empted himfelf  horn  the  Trial  of  the  Law,  for  by  his  Death  he  has  prevented  his  being  arraig- 
ned and  triea.by  Law,  and  fo  he  has  fled  from  the  Law,  and  by  Cunning  his  efcaped  the  Sentence 
and  Judgment   of  the  Law,  which  is  more  odious  in  the  Eye  of  the  Law  than  if  he  had  fled*  3  ijid.  3.  Fitatf 
indeed,  or  had  challenged  above  the' Number  of  35.  or  had  betaken  himfelf  to  his  Clergy  ;  efors^T^'s"'' 
Judgment,  or  had  kept  himfelf  mute  and  filent.     And  therefore  if  they  fball  forfeit  their  Goods  bv  FonVt  .-"deter- 


Rela- 


luch  Evafions  or  Refufals  of  the  Law,  by  the  fame  Reafon,  and  a  forticre  he  fhali  forfeit  his  Good's  tLV'?s 
and  Chatties  here  by  this  his  Evafion  and  Refufal  of  the  Law.      But  from  what  Time  (hall  they  192-2.' 
forfeit  their  Goods?  Sir,  from  the  Time  when  the  Aft  of  fuch   Evafion  in  the  faid  Cafes  appears a  Ante -^.  ^), 
of-  Record,  viz.  *  from  the  Time  of  the  Flight,  found,  as  Brown  faid,  and  not  before,  and.  from  b  T     H 
the  Time  of  the  Challenge  of  above  35.  or  of  taking  his  Clergy,  or  of  {landing  mute,  for  diefe'46. L kr.m*k~. 
are  the  Afts  of  Refufal  of  the  Law,  and   the  Time  of  thern  appears  of  Record.     So  here,    tfe'e£T'4';c^5~b' 
throwing  himfelf  into  the  Water  was  the  Aft  that  rnaae  the  Felony,  and  by  which  he  exempted  Sj.?..  Dau-.  luff, 
himfelf  from  and  evaded  the  aftual  Trial  and  Sentence  of  the  Law,  and  from  that  Time  the  Goods  vt-  It™  $~l> 
and  Chatties  fnall  be  forfeited,  and  to  that  Time,  being  in  his  Life,  the  Forfeiture  fhall  have  Qp;.r':  nfeem*fa 
relation.     And  although  the  Aft,  by  which  he  has  avoided  the  Trial  and  judgment  of  the  Law,  titti^a  s.p.c. 
does  not  appear  of  Record  in  his  Lifetime,  as  it  does  in  the  other  Cafes  above,  the  Reafon  there- 1  g-H.f-'.c.  i7. 
of  is,  becaufe  there  is  no  Poffibility  of  its  being  found  in  his  Lifetime,  for  until  the  Death  there  347.  zHawil2' 
is  no  Caufe  of  Forfeiture.     And  he  himfelf  is  the  Caufe  why  he  cannot  be  arraigned  for  the  Of-  p-c-w,§s;, 
fence,  and  why  the  Offence  cannot  be  otherwife  inquired  in  his  Lifetime.     And   in  fuch  Cafes ^"v" J ^'3* 
where  Punishment  for  Offences  cannot  be  had  in  the  Life  of  him  that  deferves  it,  afi  Inquiry wheve BttkHaf 
of  the  Forfeiture,  if  it  be  found  afterwards,  fhall  ferve,  and  (hall  be  of  the  fame  Force  as  if  done  m^lnto^h- 
in  his  Lifetime.      a  And  hereupon  Brown  faid,  if  a  Subjeft  joins  the  King's  Enemies  in  Battle  re"t  <n  Scotland 
againft  the  King  within  the  Realm,  and  is  killed   in  the  Field,  by  the  ancient  Law  of  the  Realm  *?(  !v  r:nemi" 

o  *~j  *  'J  ort'.Jc  is.  1  rig   or 

he  fhall  forfeit  his  Goods,  Chatties,   b  and  L,ands,  and  his  Blood  fnall  be  corrupted  without  other  %M  he  <haii 
Judgment,  for  he  himfelf  is  the  Caufe  why  he  could  not  be  tried  by  the  Law  in  his  Lifetime.    But ia 


andnis  Adherens 


and  the 
there 


whether  this  fhall  be  found  by  Inquifition,  or  fhall   be  tried  per  pais,  is  Matter  of  Confideration.  cjrffiaiib.-tnedia 
"  And,  as  Brown  faid,  it  fhall  be  tried  per  pais  upon  IlTue  joined;  and  fo,    he  faid,   it  is  taken  in  th^wTis?6 
3.  Ed.  3.  and  in  9.  Ed.  3.     And  Dyer  faid  that  there  is  fuch  a  Cafe  in  d  8.  Ed.  3.  in  a  Writ  of  Dower,  Cr°mp.j.c.84.a. 
but'it  is  not  there  adjudged.     And  fo  in  the  Cafe  before  put  where  the  Appellee  is  killed.     And  d  p- 3Ed-  z-*°> 
fo  here  the  finding  of  this  after  his  Death  is  all  that  can  be  done,  and  fhall  ferve  fufficiently.  p'r ' 
Wherefore  all  the  Juftices  agreed,  that  the  Forfeiture  of  the  Goods  and  Chatties  real  and  per-  iHnch^*. 
fonal  of  Six  James  Hides  fhall  have  relation  to  the  Aft  done  in  his  Lifetime  which  was  the  Caufe  2Finch216- 
of  his  Death,  viz.  e  the  throwing  himfelf  into  the  Water.  p^c'le*'**' 

And  alio  they  all  agreed  in  the  Argument  of  this  Cafe,  f  that  if  one  gives  another  a  mortal  1  Vent.  37i. 
WTound,   and  he  dies  of  this  Wound,  and  he  that  killed  him  is  attainted  by  Verdift,  the  Efcheat  s  s-~e  Ante  25g 
of  his  I  and  fhall  have  relation   to  the  Time  of  the  Wound  given  ;  E  but  if  mefne  between  ther^ok 
Wound  given  and  the  Death  he  is  fuffered  voluntarily  to  efcape,    fuch  Permiflion  to  efcape  fhall  cited, 
not  be  Felony.     For  although  as  to  the  Forfeiture  it  has  relation   to  the  Time  of  the  Wound 
given,  againft  the  Party  himfelf,  yet  it  fhall  not  be  fo  againft  a  Stranger,  for  if  the  Efcape  fhould 
be  Felony,   he  tna,r  efaiped  muit  of  Neceflity  be  a  Felon  at  the  Time  of  the  Efcape. 

As  to  the  fifth   Point,  the  Juflices  held  that  if  the  Forfeiture  has  relation  to  the  f  lonious  Aft  5  Polnt- 
done    in  the   Party's  Lifetime,  then  although  the   Wife  now   Plaintiff  fhould,  before  the  Office  if  the  Term  (hail 
found;  be  adjudged  in  the  Term  by  Right  of  Survivorfhip,  and  fhould  be  remitted  to  the  Term  ef  thTpiahififl? 
as  to  ethers,  yet  after  the  Office  found   the  Term  fliall  be  'adjudged  in  the  King  and  Queen,  be-  hX  the  Relation 

,.i,„.       nVuii  1      ■  •  1  T.-    1         p'A  ■  n  ■  ■  1  •        1    -i      •  j  1       ot   the  Office   to 

le  the  Ofnce  has  relation  prior   to  her  Title  or  Survivorship,  viz.  to  his   Lifetime,  and  to  thethefUoniousAct 
g  of  the   Aft  by  which  a  Title  in  Law  to  the  Term   is  given  to  the  King,  which  is  equi-  jj0n^inTt£e?uf" 
valent  to  a  Grant  in  Deed  made  by  the  fame  Perfon  in  his  Lifetime  to  the  King.       For  a  Titie 
may  be  as  firmly  attached  in  the  King  by  the  Aft  of  Law  as  by  the  exprefs  Grant  of  the  Party.  i84".  b.' i^  a 
*  And  hereupon  Brozvn  laid,  if  there  are  two  Tointenants  of  a  Leafe  for  Years,  and  one  of  them  Bridgm.43. 
grants  to  J.  S.  that  if  he  pays  him  10/.  before  Michae'mas,  then  he  fhall  have  his  Term,  and  the  iFinch'J??' 
Jointenant  who   fo  grants   dies  before  Michaelmas,  and  afterwards  J  S.  pays  the   Money  to  his  « finch 97. 
Executors,  yet  he   fnall    not    have  the  Term,  for  there  the  Condition   precedes  the  Grant,  as  *  h.  i4  h.  g. 
'  14.  //.  8.  is,  and  until  the  Money  is  paid  the  Jointure  continues,  and  it  is  only  a  bare  Commu-"' b>  Ftr Brud~ 
riicaiion,   and  then  the  S-rvivor  fliall  have  the  whole,  and  fliall  avoid  the  Condition  or  Commu-  k 
nication  :  k  But  if  he  had  granted  or  leafed  it  from  Michaelmas  next  following  during  the  Term,  above  cited  at  ? 
and  h'd  died  before  the  fai  1  Feaft,  there  he   to  whom  it   was  demifed  fhould  have  had  it  againft  ^|-  An<is.p.  ,e- 
the  Survivor,  for  in  this  Cafe  the  Title  in  the  Eftate  is  gramed  in  Deed  in  his  Lifetime.     So  here9i,  5'2.  2°R0j. 
by  this  Aft  S;r  James  has  granted  to  the  King  and  Queen  a  Title  to  the  Eftate,  and  the  Office  ^rbr-s9  pi.  4- 
found   has  'elation  to  the  Time  of  the  Aft,  and  executes  the  Title,  and  fo  furmounts  the  Title  to  commence  "It 
of  Survivorfhip.     And  inafmuch  as  a  Title  is  once  given  to  the  King  and  Queen  by  this  Aft, a  'u,h";e  ,Pa-v> 

*■  d  Q^  ^>w  *  yet  tli e  Lellee  has 

the  Survivorfhip  fhall  never  difplace  it.     '  As  in  the  faid  Cafe  of  50.  AJj.  where  the  Leafe  which  a  prefent imcreit 
the  Wife  had  as  Survivor  was  liable  to  th-  Debt  of  the  Flufband,  as  the  Lord  Dyer  faid.     So,  he  ln  It- 
faid,  if  the  King's  Villain  and  his  Wife  take  jointly  a  Leafe  for  40  Years,  and  the  Villain  dies, '  Antc  26' (a)- 
and  the  Wife  has  the  Leafe  as  Survivor,  the  King  upon  Office  finding  this  Matter  fhall  have 

the 
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«n  p. 8. Ed.  4.4.the  Leafe,  and  fhall  ouft  the  Wife;  for,  he  faid,  if  the  King  had  entered  in  the  Life  of  the  Vii- 
Bp«-ao^.Dy.j3;nj  rhjs  haj  ta^en  away  the  Intereft  of  the  Wife,  and  his  delaying  to  enter  fhall  not  deftroy  his 
mmaar'gPDai.  s.  Title  once  veiled,  quia  nullum  tempus  occurrit  Regi.      Wherefore  all  the  Juftices  agreed  that  the 
pl'b"  Cc'U-\  Intereft  of  the  Wife  now  Plaintiff  is  taken  away  by  the  Relation  of  the  Forfeiture.     And  Weslon 
9C0.  lajj'.b."    faid  that  although  the  Forfeiture  fhould  only  have  relation  to  the  Death,  at  which  Time  the  Title 
VMbnebM      °f  tne  Wife  accrued,  yet  in  this  m  Concourfe  of  Titles  the  King's  Title  by  Prerogative  fhall  be 
.     'Paim.  3,-2.  '     preferred.     n  As  if  one  is  a  Villain  by  Birth,  and  Land  defcends  to  him,  and  his  Lord  enters, 
"vent2t'686'  anc*  afterwards  he  is  found  an  Ideot,  and  the  Defcent  is  alfo  found,  the  King  fhall  have  the 
4Bac  Abr.  158.  Land  •,  for  the  Title  of  the  Lord  to  the  Body  of  the  Villain  commenced  by  the  Birth  of  the 
n9 Co.  iag.  b.  Villain,  and  at  that  Time,  by  relation  of  the  Office,  the  King's  Title  to  his  Body  commen- 
Hardr.  24.        cecj  jR  refpe£|-   0f  Ideocy,  in  which  Cafe  the  King  fH  ill  have  the  Land,  notwithftandiug  his  Lat- 
0  coLitt.  3o.b.  ches  to  fuffer  the  Lord  of  the  Villain  to  enter  firft,  for  Latches  of  Entry  fhall. never  hurt  the 
*  v°ern.  io3.""  King.     °  So,  he  faid,  if  a  Woman  takes  Hufband,  and  has  IfTue,  and  Land  defcends  to  the  Wife, 
3  ?aT  A?Bac  anc*  c^e  Hufband  enters,  fo  that  he  is  intitled  to  be  Tenant  by  the  Curtefy,  and  afterwards  the 
Abrl 665^4 B*c!  Wife  is  found  an  Ideot,  and  her  Eftate  in  the  Land  is  alfo  found,  the  King  fhall  have  the  Land, 
Ato  tit  8c*rt"r  anc^  'f  tne  wife  dies  the  Hufband  fhall  never  have  the  Land  by  Curtefy;  for  by  the  firft  PofTef- 
h.  pj.  3'.  But    fion  of  the  Wife  the  Hufband  was  intitled  to  be  Tenant  by  the  Curtefy,  and  when  the  Office  is 
CaiTfblS    found,  the  Title  of  the  King  fhall  have  relation  to  the  firft  Poffeffion  of  the  Wife  alfo.     So 
King's  Title  to  that  both  the  Titles  commence  at  one  fame  Time,  but  the  King's  fhall  have  the  Pre-eminence* 
the  ^nSance  anc-  forafmuch  as  the  Title  of  the  King  in  this  Cafe  is  to  the  Freehold  of  the  Land,  in  that  he 
cannot  continue  fhall  have   the  Cuftody  of  it  during  the   Life  of  the  Wife,  this  fhall  utterly  take  away  the   Tide 
theLifehofnthfei- °f  tne  Hufband,  which  was  vefted  in  him  before  the  Office  found,  and  therefore  after  the  Death 
deot,  and  there- of  the  Wife  he  fhall  not  be  Tenant  by  the  Curtefy,  but  the  Iffue  fhall  have  the  Land  out  of  the 
notetreeernCto°ebe  King's  Hands,   if  it  be  not  held  of  the  King,  and  if  it  be,  the  King  fhall  have  it  by  the  Ward- 
any  Colour  of     fhip   of  him  during  his  Nonage.     So  that  in  Things  of  an  Inftant  the  King  fhall   be   preferred. 
Hufb!ndWftoYuid'e  But  he  and  the  reft  of  the  Juftices  agreed  that  the  Forfeiture  fhall  have  relation  to  the  Lifetime 
not  be  Tenant  0f  the  faid  Sir  James  Hales,  and  fo  this  laft  Point  is  out  of  Doubt.     Wherefore  upon  the  Matter 
feeb^th^fhis''   in  Law  all  the  Juftices  agreed  that  the  Title  of  the  Wife  to  the  Leafe  is  taken  away. 

Title,  though 

initiate  by  the  Seizin  of  the  Wife,  is  not  confummate  nor  begins  to  any  Effect  until  her  Death,  at  which  time  the  King's  Title  is  at  an  End.  So  that  upon  the  Matter 
the  Hufband  has  no  perfect  Title  at  the  Time  when  the  King's  Title  commences,  and  therefore  it  cannot  be  ftrictly  faid  that  there  is  a  Concourfe  of  Titles  in'this 
Cafe,  and  the  Hufband's  Title  ftands  in  no  more  Opposition  to  the  King's  Prerogative  than  the  Title  of  the  Iffue  does,  neither  of  which  look  for  the  Land  as 
long  as  the  King  can  have  any  Intereft  in  it. 

Exceptions  to        But  notty  Brown  at  the  End  of  his  Argument  faid,  that  the  Bar  was  inefficient  for  three  Caufes. 
Firft,  for  that  it  is  not  found  that  the  Archbifhop  is  alive.     For  the  Leafe  for  12  Years  is  not 
pleaded  to  be  confirmed,  and  therefore  it  is  not  good  longer  than  for  his  Life,  for  which  reafon 
his  Life  ought  to  be  averred.     Secondly,  for  that  although  the  Office  finds  both  the  Leafes,  yet 
it  does  not  find  precifely  that  the  faid  Sir  James  was  poffeffed  of  them  at  the  Time  of  drowning 
himfelf,  for  which  reafon  the  Office  is  not  fufficient  therein  to  entitle  the  King  and  Queen.     Third" 
ly,  that  the  Day  of  the  Trefpafs  is  affigncd  the  21ft  Day  of  November  in  the  fecond  Year  of  the 
Reign  of  the  prefent  Queen,  which  Day  is  in  anno  Bernini  1559.  and  the  new  Leafe  made  to  the 
Plaintiff  and  her  Hufband  did  not  commence  until  Michaelmas  1560.  which  is  the  Michaelmas  af- 
ter the  Trefpafs  affigned,  fo  that  the  Plaintiff  has  affigned  the  Trefpafs  before  the  Commence- 
ment of  the  new  Leafe,  and  yet  the  Defendant  has  not  given  her  any  Colour,  for  the  new  Leafe 
which  was  not  then  commenced  is  no  Colour  to  her,  and  therefore  they  had  no  Caufc  to  argue 
the  Matter  in  Law   which  they  had  argued.     For  which  three  Caufes  the  Plaintiff  ou^ht  to  re- 
cover for  the  Infufficiency  of  the  Bar. 
f  Co.  utt.45.b-      To  which  it  was  anfwered  by  the  Lord  Dyer,  that  for  any  thing  fhewn  in  the  Record  it  might 
ir^umb^T''     ^e  that  the  Bifhop  was  alive.     And  if  he  was  not,  a  Leafe  made  by  him  who  has  the  p  Fee  fimple 
?ZZ  Abr.392.  is  not  determined  by  his  Death,  as  a  Leafe  of  Tenant  *  for  Life  is,  but  it  is  only  voidable,  and  un- 
1  See  Ante  -o   ^  lt  ^e  avoided  it  is  good,  for  which  reafon  it  fhall  be  intended  to  continue  until  the  Avoidance 
(<)afld  the  Boks  be  fhewn.     As  to  the  fecond  Point,  it   is  pleaded  in  Fact,  that  Sir  James  was  poffeffed  of  both 
there  cited.        ^  £ftates  at  cne  Time  of  drowning  himfelf.     And  if  the  Plea  and  the  Office,  which  finds  both 
the  Leafes,  be  put  together,  it  will  appear  manifeftly  to  the  Conrt  that  he  was  poffeffed  of  them 
at  the  Time  of  drowning  himfelf.      As  to  the  third  Point,  he  faid  that  if  the  Plaintiff's  Leafe 
was  not  commenced  at  the  Time  of  the  Trefpafs  fuppofed,  from  thence  it  follows  that  fhe  had  no 
>  see  like  Mat-  Title,  and  was  not  able  to  punifh  this  or  any  other  Trefpafs.     And  tho'  Colour  is  not  given  by 
< 0  f^and  [n]'  the  Defendant,  yet  if  it  appears  to  the  Couit '  that  the  Plaintiff  has  no  Title,  ir.  would  be  hard  that 
fhe  fhould  have  Judgment.     And  at  laft,  notwithftanding  the  faid  three  Exceptions,  Judgment 
was  given  the  fame  Term,  as  follows. 

The  reft  of  the       At  which  Day  here  came  as  well  the  aforefaid  Margaret  as  the  aforefaid  Cyriack  by  their  Attor- 
Record.  nies  aforefaid.     And  thereupon  the  Premiffes  being  feen,  and  by  the  Juftices  here  fully  under- 

ftood,  it  feems  to  the  fame  Juftices  here  that  the  aforefaid  Plea  of  the  aforefaid  Cyriack  above  in 
Bar  pleaded  is  fufficient  in  Law  to  preclude  the  aforefaid  Margaret  from  having  her  Action  afore- 
faid againft  the  aforefaid  Cyriack,  as  the  aforefaid  Cyriack  has  above  alledged.  Therefore  it  is  con- 
judgment,  fidered,  that  the  aforefaid  Margaret  take  nothing  by  her,  Writ  aforefaid,  but  be  in  Mercy  for  her 
falfe  Claim.     And  the  aforefaid  Cyriack  miy  go  thereof  without  Day,   &c. 

1  A  brief 


ofVueen  Elizabeth,  upon  a  Writ  of  Error  L^f  Geo  "e  F^  R  T  ^t,^ 

IT  appears  by  the  faid  Record,  that  George  Fifh   Brother  and  HP;f  nf  ztj       V  U  li 
Writ  of  Error  in  the  King's  Bench  retuVbf  in  Rafter  Ter^I  &  1  ffT^  brought  a  ^r«4  » 
a  Fine  levied  on   the  Odtave   of  St   Micba* li  sJopfZ       Ant      5JMtp  and  Ma^  upon  s  *  »;*. 
M«  Complainant,  and  the  W^W^g^t,  ^Jfa^m%™  *^S£?£ 
and  P^TOfl  ^w/   n  the  County  of  Hertford    nnon  ,„  a  .7     enements  in  Welwin  Codicote^™^Lz 

the  faid  *£*  *»to  had  iWJL^fc^f^KB! 
rions  were  made,  w'z.  four  in  the  famp  Tprm    o„^  f       •       V         ,P       whlch  f  lne  Proclama-  on  a  Sunday;  it 
next  following,  and  the  ^^Z^Z  conned  "oTLtl^^  ^  l™\  *»  *" 
in  the  Term  of  the  Holy  Trinity  2  B  *  Philip  321      a   ?  r    on  the  ftvettb  Day  of  ^^m  *  j 
cord,  and  the  Proclamations  diLd,  4e  Writ  was  S^in^d  "and  t  S'^r  °5  **  R*^ & 
Writ  of  Error  of  the  fame  Record,  \uod  cora^ol^"  V^T^Xm    iT"™^^ 
on  this  the  Plaintiff  affigned  fome  Errors,  which  were  not  of  anvFfi™  3    iw,'  f d  "P"  as  aFiM"Co»'. 
moft  effeftual  Error  which  he  affigned  was'  as  follows      ^1/2  £i  S''  £**  SSE^ 
*/  w/w/fcr  erred,  in  this,  to  wit,  that  the  aforefaid  Term  of  thTf-lT?     f       ?  f  aforefaid,  Like  cafe  ibid. 
cond  and  third  Tears  of  the  Reign  of  the  aforefaLttf^afd  t^/ml2  M    ^f^A  ***&£ 
term  the  afore faid  thirteenth  Proclamation  was  made)  bLn  fflfi/KnAf7^WW^,?'chhfc 
fame  fecond  and third  Years,  and  that  the  feventh  Daj of 1 7/Z -Month oftL^^/T^  t^M-^ 
thirteenth  Proclamation  in  the  Record  aforefaid  fa,,;/, J  7  /  ?  j       (on  whlch  Da^  the  s-  A-  sDanv. 

W,  2)*,  ^  the  common  il^T^&^iZL  T  *'  *"*'  D*  md  that  tbs  U  ^  7' 

nor  a  Day lawful  for  Fines  to  beVZi^fd  af^  1%^  '*?*'  ^  ■ever  Was'  "<  Law  Day, 
done,  or  boldel,  L  this^Zdl^,  wh^o^tttd^  "  */"?*  ""*"* 
the  Record  aforefaid,  the  fame  Georie  -prays  tba?t£lZ,  f  r-i  w  f '  Z**  °therS  which  be  in 
not  made  accorLg -to  th e  ForToFthefatuU  ^^  Proclamations  aforefaid 

fed,  and  holden  fo?  none.     And  upon  th     he  prav{d a  stf^  ""*  V?^  **  be  ™* 

fhould  be  feverfed  for  the  Errorln^th^LtSn  ^  Z^I  t^t  ^  ^^ 
the  Proclamations  were  thereby  erroneous  and  reverfible  becaufe  aTtiSSS  Y  '  lhat  a"  '  «  syA 
to  fit  on  aSawfcy,  but  that  Day  is    for  the  SnlPmZ      Decaule  the  J^ces  do  not  nor  ought  Pt.  2.  fo.  J. ». 

common  Law,  /o' the  Intent^all  Men'm "ay    pp 7\1^I  ™PW  ^S  ft^  V^" 

on  that  Day.     And  forafmuch  as  it  appears  to  [he  Cour :  that  thi,  ?5hT  '  1     d  C°  h°n°Ur  God 

in  the  Record  to  be  made  on  a  Sundav    co.iIH         t  i  J  3     Proclamation,  contained 

«he  Cour,  did  not  fie,  or  Z£f£&%&  ^     ^  ££££%%£?  ^  hb£?Ufe 

clamations  were  not  made  according  to  the  Effeft  of  Ap  w      T    r?  tolJows>  that  the  Pro- 

dains  that  the  Fine  fhall  be  folemnly  proctinfedt  l^c  Courtlt  f^Sf  t1?-0" 

engroffed,  and  three  Terms  next  following  the  fame  En^rn^         a!  ?       Term  in  which  it  is 

Term,  and  that  the  Proclamations  bein-  I  had  JnH  mfj ^§ ?r    '  S  n°,Ur  feVeral  Days  in  eac1^ 

elude  as  well  Privies  as  Strangers  to    t.°  And  tl"n  tf  four  ^Jl"       "  ^  ^^  a"d  (haU  COn" 

of  the  four  Terms,  the  Fineftall  not  conchl" PHv fes  °op  !^T*?jZ?  ?>*? '"  ^ 

it  was  at  the  common  Law;  and  becaufe  the  i.th   ProclamaHon  -c  I  ■       ' lC  refts  as 

made,   whichever  it  be,  there  are  only  three  Proc  amations  mad e  that  Ter'"  ^T*'  °\WaS  iU 

tute,  and  in  all  but  j&  which  are  of  no  more  ET&^7fnn^7n^0LdiaB  '°  the  Sta' 

fo  it  was  held  and  admitted  by  all      But^s  toThe  Po  nMn  O  T         r    h?d,  been  made  '   and 

Defeftm  the  13th  Proclamati/n  made  t  e  whole  RnC     roieo^ '     S  t?^  ^  ^  thiS 

might  levy  a  Fine  without  thefe  Proclamations     and  fohTma.fi         u     c  '  th'S  ?t3tUte  a  Man  T^  s^  °? 

of  it  it  fays,  every  Perfon  fhall  be  atTihZl?.  1         I  I  finCe  th,S  Statute'  for  in  the  End  4  a  7.  ^.  24. 

a  Fineaccordingtothe  common  LaCS^ dinglolh^^nSS  tol  E'edi°n  *&*&3£? 
to  the  Aft,  and  he  meddles  with  the  Aft    and  do?s  nornnVrn    •  no        °  eVy  1C  accordl"g  Prodamation.or 

Part  of  it,    and  omits  other  Part  re^^ 

here,  when  there  is  an  Order  and  Form  of  a  F;™  L  r„  wuujetinau  °e  erroneous.  And  therefore  daman™,  s.p. 
damauons  to  ir,  now  thefe   ProcuZon    I T^IZ "pTofX'  $L    I  St  ^  ^  Pr°"  *&&' 

fore  the  Adt  in  Form  and  Subftance      And  Z   ! f %  °  tha*  the  Fine  remains  as  it  was  be- The  statute  0f 
Prodamations  upon   the  Fine,"  this  Is  „« ha  xL^SS^^p^f  if  ^  ^&£S 
notice  to  Strangers ;  fo  that  it  is  ouite  a  different  X-  0rdai"ed, tor  anothe[  Purpofe,  W2.  to  give  *****&£ 
become  one  entire  Thin-    or  one  f™  2        5      p     r?  ^  the  Fine  and  Proclamations  are  not  f"  the  ancient 

hing,  or  one  fame  Record.     For  the  Fine  is  by  itfelf  one  Matter  of  Record  s°™  SSif 


v  „  „  *  ",v  """"  ui  i\ecora^r-  vm.Abi 
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Th.Fineandtheperfeft  and  full  before  the  Proclamations  made,  and  it  binds  the  Parties  and  the  Right  of  the 
Proclamations    Per      b  them  before  the  Proclamations,  and  the  Proclamat.ons  which  are  made  afterwards 

r^X-t Je  another  Matter  of  Record,  which  have  another  Entry  in  the  Record  after  the  Fine  *terc- 
F*  RT°s'p  fore  although  the  Proclamations  are  grounded  upon  the  Fine  and  are  purfuant  to  it,  yet  they 
KTJ  .vf„:^rreef^eral!rom  the  Fine,  and  they  and  the  Fine  are  feveral  Matters  of  Record  for  which  reafon 
fV  T%£  E  ror  in  them  is  not  Error  in  the  Fine.  As  in  Trefpafs,  if  the  Plamtiff  has  Judgment  to  recover, 
V^^an^  and  outlaws  the  Defendant  upon  it    ,f  there  ,s  Er- 

/,.  b.  Therefore  ana  aitcrw  '  '  ^j      f  £         &   brought  upon   it,  this  fliall  not  leverfe  the  firft 

S^g^,^^^^  C*«  adfatisfaciendum  is'foun'ded  upon  the  firft  Judgment,  yet  the 

¥*,*>*»» .  ^£™  ;f  Outlawry  thereupon,  and  the  firft  Judgment  to  recover  the  Damages,  are  fam* 
Bu.Brror^he^dCeral  Matters  of  Record"  ■  But  Error  in  the  firft  Judgment  fnall  reverfe  both,  though  not 
Fine  makes  the anQ  ,  '  „  .  _-L  /j,^  So  in  an  Action  of  Account,  if  a  Man  be  adjudged  to  account,  and 
^t^^eJ^^t^^'oJ^  him  to  account,  if  there  be  hrror  there,.,  this  fhall  not  re- 
symh.Pt.a.fo.at™^sr  Jud0ment,  forDthey  are  feveral  Matters  of  Record,  and  the- one  comes  after  the 
7I.b.  verie  tne   n      j      &  Proclamations,  and  the  Proclamat.ons  which  are 

imiM^r  ^^W^J**  made,  fhall  not  deftly  the  Force  of  the  Fine  which  wa, 
L  ^  lC°«  aood  before  the  Proclamations.  And  many  other  good  Cafes  were  put  upon  ch.s  Head  And 
l::c|:fe.|^dl^jufti&s  gave  Judgment  that  the  Proclamations  fhould  be  reverfed,  and  that  the 
LI:e.m.S  Fine  fhould   ftand  in  Force.     Which  Judgment  here  follows,  m. 

,Trl  ,,      j  R^X^Lf  the  PrPT-iifies  beino-  feen,  and  by  the  Court  of  the  Lady  the  Queen 

Th~  ber^mo^  tiLeupon  had    for  jft^*** 

cnoo-h  appcar/to  the  Court  of  the   Lady  the  Queen  here,  upon  diligent  Search  therem  by  the 
.       feme°Cou«    made,  that  the  aforefaid  fevenb  Day  of  June    on  which  the  aforefaid  i  ;tn  Procla- 
mTt  on  i    fuppofed  in  Form  aforefaid  to  be  made,  was  the  Lord's  Day,  and  not  a  Law  Day    by 
ReTn  whereof  all  the  Proclamations  aforefaid  upon  the  Fine  aforefaid  in  Form  aforefa,d  procla.m, 
ed  and  mde  are  erroneous,    void,  and  of  no  Effed  in  Law    it  is  confidered  by  the  fame  Court 
tha    aU  Sie  Proclamations  of  the  Ene  aforefaid  in  Form  aforefaid  made  for  the  Error  aforefaid  be 
rid    annulled    and  wholly  for  none  had,  and  that  the  aforefaid  George  Fifh  be  reftored  to  all 
S  he  ha      oft  b;  reafon  o?  the  Proclamations  aforefaid,  G&     And  further  by  the  lame  Court 
f  1    T  ?dv  the  Oueen  here  it  is  confidered,  that  the  Fine  aforefaid  be  adjudged  and  affirmed  fuf- 
fid^Iy^-^^inLaw,  according  to  the  Form  of  the  faid  Fine,  as  a  Fine  levied  without 
Proclamations,  the  faid  Caufes  or  Matters  above  affigned  for  Errors  in  any  wife  notwithftand- 
ing. 
i    L        Tn  this  Cafe  it   teemed  to  many  that  the  faid  George  Fifh  did  not  need  to  ham  brought  a  Writ  of 
figS?"  "  JrortlnSfe  hJ Proclamation's,  for  that any  one  might  avoid  them  by  Plea   veil  enough    without 
^^^aZ^Mh  Error.     For  the  Statute  makes  the  Fine  to  be  final,  and  to  conclude  «'™e^vies  as 
23L.  ^on  fyjjrej     g  %  g  be  podaimd  at  four  feveral  Days  in  the  four  feveral  Terms.     And  if  this  be  no 
^^^^h^tnhr^on^  Order  in  the  Statute,  but  the  Provision of  the  Statu* xA \  only  where  all 
l°way,  A  %l\fZS  therefore  it  follows  from  hence  that  every  one  agarnft  whom  it  is  cbjeZedJhal  fay  that 
ST&rSi.  tproctmaZns  were  not  made  according  to  the  Statute.     And  Jo  it  was  adjudged  accordingly •    as  it 
by  writ  of  Error.  .^fTl,  I    in  the  like  Cafe  <  between  the  fame  Parties:  For  thefe  fame  Tenements  were  entailed 
EiV!^t?ffi^1^«  Fifh  and  tl  George  E,h    and  after  the  Death  of  the  faid  Ed- 
Abr.titEnorA.^  \™  „!      T  L  Lfhout  Iffue     viz.  the  12th  Day  of  May  in  the  4  Ci?  5  Philip  and  Mary,  the 
?Sf^^&  tCtuetTtTa)d  Tail,  pnrchafed  i  p'ormedon  in  Defcender  fainjl  the  faid  Ed- 
SK  the  faid  Tenements,  which    Writ  was   returnable  and  returned  on  the  Morrow  of 
1     h;   Trnir, r  then  next   enfumg,  and  afterwards  t he  aid  Edward   Broker  appeared,  and  pleaded 
t^l^^^Z^im  leL  by  thefa/dZ^  Fifh  to  the /aid  Edward  Broket 
of  the  fame  Tenements  on  the  Morrow  of  the  Holy  Trinity  in  the  2 G?  .3.  Philip  and  Mary  •  and  tb< 
c  see  thecafe  %tZZlin    he  firft  three  Terms,  viz.  in  the  Terms  of  the  Holy  Tnnity    (in  which  it  was  le^ 

tss-     ^zTr^Ttfler  nvfchi  mm  ik  *  %*  ^m  *  ^  ^^ 

^  fourteenth  Proclamation  was  made  the  ,5th  Day  of  June  in  the  fame  Term,  the  fifteenth 
PwSnT28th  Day  of  June  in  the  fame  Term,  the  fixteenth  Proclamation  the  grift  Day 
nf  %rfn  Xe  fame  Term  Againft  which  George  Fifh  replied  and  faid,  that  the  Term  of  Eaf- 
^  uf  o  nTfnnrh  Years  abovefaid,  in  which  the  aforefaid  thirteenth,  fourteenth,  fifteenth, 
'TfS^n ^Procl  m  alon?o  the°  Fne  aforefaid  are  fuppofed  to  be  made,  begun  the  fifth  Day 
ofillrand  !  dedTelaft  Day  of  the  fame  Month  li  May  and  this  he  is  ready  to  venfy, 
^VX-Edward  Broke/  demurred  in  Judgment.  And  upon  this  Demurrer  it  was  ad- 
s' a  thlt  CVnrae  fhould  recover.  And  the  Record  thereof  is  among  the  Records  of 
judged  that  George  fhould  recwer.     A       ^  ^  ^^  ^  ^   p^  ^^  ^  of  R 

■A,A  th.  Proclamations  unduly  made,  and  fo  it  feemed  to  many  that  he  might  have  done  here,  and 
avoided  the  P™™^™^?J1'E„„?  AnJd  it  feems  that  as  the  Avoidance  there  was,  becaufe 
that  he  was  not  driven  to  his  ^rlt°f*r™f'  f™  ^  h  f  ub  h  the  Record  fays  that  the 
the  Proclamations  were  not  made,  jo  is  it  in  wejirst  ^aje  pert ,  jui  »&  ,   V.        r   , 


"-    -■-       ■    ■      -  ■         I  I  -    I    I 

Sir  John  RatciifPs  Cafe,  in  Cur.  Ward"  ~^&j 


that  that  which  «  reported  to  be  made  the  feventh  Bay  of  June  jhall  be  taken  for  a  Falftty,  and  that 
ttwas  not  really  made,  and  fo  Me  to  the  other  Cafe.  But  although  Fifh  might  have  avoided  it  by 
Plea,  neverthejs  it  was  taken  that  a  Writ  of  Error  would  lie  well  enough.  But  Fifh'.  Defirn  in 
bnngtng  he  IVnt  of  Error  was  to  reverfe  and  annul  the  whole  Fine,  and  to  avoid  the  Bifconinl 
ance,  and  to  be  rejlored  to  the  Land,  and  not  only  to  avoid  the  Proclamations',  but  that  he  could  not 
do,  as  it  tsfhewn  before. 


A  Report  of  the  Rtfohation  of  the  Court  of  Wards  touching  the  HVardjhil  of  the  Body  of  Sir 
John  Ratehff  Kmght    and  of  the  Decree  made  thereupon  with  the  Unt  o^b? Comiel 

Elifi IT  °f    eJmd  C°Urt>  m  Eafter  Term  in  ^  flxth  r<"  ^&49Jm 


IT  was  found  by  Office  in  the  County  of  Somerfet  the   laft  Dav   of    "jf^ft        ^         „,,. 
and  Mary,  after  the  Jfcach  of  Mar,  cLntefi  of  S^/ t  wVe  of  lt..4Ea^i  o'f  S*'^'" 
by  Force  of  a    Writ   of  dkm  claufit  ixlremum,  after  the  Death  of  the  faid  Co  mtefs    dhe&d To***""  «<« 

t  H  Vat0r  °f  ,  Pa|d  C°Unty  °f  Sjrrfi''  that  Ki"S  f**  *•  by  hi*  L=<ters-pa  e'nt  dat  d  "S^klS 
w V  '  m p  r'S  F,'  8fe  t0,  "K  faid  Robm  Earl  of  S«fi«.  ^  »  the  faid  mL then  hi]  s"*=  is™d" 
I  Mano'r  of^t?  a  d"?  ^  "*  Ab^u ofC'-.  which  was  leafed  for  Y^sf      d  a  oSt,^". 

d;  of  X  &  dCtt  "o"  ^Tr  fafd  Counted  otf  "  ?  ?*"??*  °f  "*  ^  "" & 
Heirs  Maies  of  the  Body  of  the  "faL  tt/  'gott"  'b  (^.teh^^d™^?  ^M^ 
feized  accordingly ,  and  that  the  faid  RoUn  diel  and  afLr^rds  the  Sd  CoLS^  SmEWKS" 
of  Oa<fa  laft  pad  before  the  t.king  of  the  Office  died  after  whofe  Death  ,h  A;.l  p  r  J  v'w '"  h» 
and  the  faid  Manor  and  other  the  Prentife  defended  'to *  Sft"  SS^S 
Son  and  Htir  Male  of  the  Body  of  the  faid  Robert  Earl  of  Sw/7,*.  hP<rLL  «  Cu  d  !8  5  ,asa.b.sco.  i727l 
faid  Mfj  wluch   Sir  ^^Knight  w^^^hK^r^^f^itf« 


faid  King  and  Queen  in  capite  by  the  flxch  Part  of  IT  KdghtVFr.„d  Z  ^fficewa   re*rn  d  SSSfiC 
Seamed  Court  of  Wards.     And    when  the  faid  Sir  g  SS^i^ 

JiV      *    v         gf  V     £    y  d  h'S  L,Very'     And  the  Court  of  Wards  required  of  him    for  the  * »» fo'  8^b- 
Queen,  the  Value  of  his  Marnage,  and  demanded  of  him  what  he  coulci  fay  in  difSee o it •  mTT  J'  °' 
Ana  he    by  his  Counfel,  faid  that  before  the  Tide  of  Wardfhip  accrued,  viz   in .the  f  >me  of 
Kmg,  Edward  6.  he  was  made  a  Knight,  and  is  found  a  Knight  by  the  faid Toffi*     by   which 
Degree  he  was  enabled  to  do  Kmght's-Service.     And  Wardfhipls  due  to  the  Lord  In  refpeft  of "  " 

naen  To  do  Ztk^™  "  *?  K^h^^^  "  *>r  whe'n  the  Lord  gives  Sod tat &» 
nant  to  do  Knight  sServ.ce  as  often  as  there  is  Occafion,  and  the  Tenant 'dies    hi,   TfW   u        *«*•  ***■ 
within  Age,  and  fo  unable  to  perform  Kni^hr',  Srr^Z    ;,  •         r      t .      u       ,     r     Ue   being  Wright's  Ten 
hivtKpWrHfhmnf  ki      j  perrorm  ^mgnt  s-bervice,  it  is  reafonable  that  the  Lord  mould  9--    Sn-kh-, 

>Za  J?  ^v    ^       r'^3^',  thaC  Wlth  the  Profits  thereof  he  may  find  one  to  do  the  We  'om; 

and  the  Wardfhip  of  the  Body,  that  he  may  train  him  up,  and  inftruft  him  how  to  doS 
Service  when  he  ,s  able.     But  when  he  is  made  a  Knight  by  the  King,  who  is  Z  chief  O^J  "" 


Spelm.  doff, 
•e 


momv.  12°. 


D   Fortefc.  de 
laud.  leg.   Angl. 
can  44,  and  Scl- 
thereon.     Smith's  Con^monw.  „..  llg.  Bac.  Hlft.  Eng.  Gov.  I4g,  ,49.  Cowel's  bft.  37.  §  „  Co.  Lit,  7S.  b.  w1&5£  9a. 

tain 
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tain  of  all  Chivalry,  or  by  fome  other  great  Captain  affigned  by  the  King  for  that  Purpofe,  he 
a  6  <r°-  74-  »■    is  thereby  allowed  and  admitted  a  able  to   perform  Knight's-Service,  and  then  his  Body  ought 
Hob.46.c'owei's  not  to  be  in  Ward,  becaufe  his  Imbecillity  ceafes,  et  cejfante  caufa,  cejfabit  effeclus.     And  to  en- 
inft.  37,  §  1.     force  this  Argument  they  cited  the  Statute  of  Magna  Chartacap.  3.  which  fpeaking  of  Knight's- 
Service  has  thefe  Words  in  it,  viz.  and  after  fuch  an  Heir  has  been  in  Ward,  when  he  comes  to  full 
Age,  that  is,  to  the  Age  of  one  and  twenty  Tears,  he  fhall  have  his  Inheritance  without  Relief,  and 
without  Fine ;  fo  that  if  fuch  an  Heir  being  within  Age  be  made  a  Knight,  yet  neverthelefs  his  Land 
fhall  remain  in  the  Cuftody  of  his  Lord  unto  the  Term  aforefaid.     From  which  Aft  it  appears,  that 
CroCT°'76'a"    ^  l^e  h  common  Law  if  the  Ward  was  made  a  Knight,  during  his  Nonage,  he  fhould  thereby 
''s  '      be  out  of  Ward  both  for  Body  and  Land,  and  for  the  detaining  of  the  Land  to  the  Lord's  Ad- 
vantage the  Aft  was  made.     And  if  the  Degree  of  a  Knight  fhould  make  him  who  was  in  Ward 
c  see  the  Boots  to  be  out  of  Ward,  by  the  like  Reafon  c  if  he  is  made  a  Knight  in  the  Life  of  his  Anceftor,  his 
attcthf  Hea2/ of  Perfon  fhall  never  be  in  Ward,  and  if  it  fhall  never  be  in  Ward,  then  no  Marriage  nor  Value  for 
the  cafe.         the  fame  fhall  be  due  to  the  Guardian.     For  which  Reafons  he  prayed  to  be  difcharged  of  the 
Value  of  his  Marriage,  and  to  have  his  Livery.     And  hereupon  Deliberation  was  taken,  for  the 
Cafe  had  come  in  Queftion  many  Times  before,  as  in  the  Cafe  of  the  Vifcount  Mount  ague  and  o- 
fnSir!!«S«0ne  tners>  Dut  t^ey  had  all d  compounded  with  the  King  or  Queen  for  the  Time  being,  as  it  was  faid. 
Bream's  Cafe     But  Sir  John  Ra t c iiff  would  not  compound,  but  required  Law  and  Juftice.     For  which  Reafon  the 
7™'BGaN'c2'  Court  took  great  Deliberation,  and  the  rather,  becaufe  the  Rule  of  it  would   be  a  Precedent 
§  3*7g.'fo.  gz.  b.  to  others  who  were  in  like  Cafe ;  and  it  depended  three  Years  before  they  came  to  a  full  Refolution, 
and  at  laft  this  Eafter  Term  in  the  fixth  Year  of  the  Reign  of  Queen  Elizabeth,  they  adjudged 
that  he  ought  not  to  be  in  Ward  for  his  Body,  and  that  the  Value  of  the  Marriage  was  not  due 
to  the  Queen.     And  upon  this  they  made  their  Decree  as  follows,  viz.  Eafter  Term  in  thefixtb 
Year  of  the  Lady  Queen  Elizabeth,  in  the  Book  of  Decrees  of  the  Court  of  Wards  and  Liveries. 

The  Decree.  Where  the  Mafter  and  Counfel  of  the  Queen's  Majefty's  Court  of  Wards  and  Liveries  have  here- 

tofore ftaied  Sir  John  Rate Iiff "Knight  and  Heir  of  the  Body  of  the  Right  Honourable  Robert  late 
Earl  of  Suffex,  and  of  the  Lady  Mary  his  Wife  deceafed,  to  profecute  his  Livery  forth  of  the 
Queen's  Majefty's  Hands,  although  he  were  of  full  Age  the  29th  Day  of  December  in  the  third 
Year  of  the  Reign  of  our  fovereign  Lady  the  Queen's  Majefty  that  now  is,  until  her  Highnefs 
were  anfwered  of  the  Value  of  Marriage  which  fhe  claimed  to  have  of  the  faid  Sir  John  Rat- 
cliff,  of  which  Value  of  Marriage  the  faid  Sir  John  Ratcliff  and  his  Counfel  learned  have  pretend- 
ed to  be  acquitted  and  difcharged,  for  that  the  faid  Sir  John  Ratcliff  was  made  a  Knight  by  the 
late  King  Edward  the  Sixth,  before  his  Lands  and  Tenements  defcended  unto  him  •,  and  there- 
upon the  faid  Mafter  and  Counfel,  after  long  Deliberation  thereupon  had,  and  full  Refolution 
thereupon  made  by  the  Opinions  of  Sir  James  Dyer  Knight  Chief  Juftice  of  the  Common  Bench, 
and  of  Sir  Edward  Saunders  Knight  Chief  Baron  of  the  Exchequer,  Affiftants  unto  the  faid  Court, 
have  determined,  decreed,  and  ordered,  that  the  faid  Sir  John  Ratcliff 'is  and  ought  to  be  clearly 
acquitted  againft  our  faid  fovereign  Lady  the  Queen  for  and  concerning  the  Value  of  his  Mar- 
riage, by  Reafon  he  was  made  a  Knight,  as  is  aforefaid,  and  thereby  out  of  Ward  touching  h« 
Body,  and  that  the  faid  Sir  John  Ratcliff  fhall  proceed  with  his  faid  Livery,  without  yielding, 
making,  or  paying  at  any  Time  any  Fine  or  Sum  of  Money  for  his  fa>d  Marriage,  or  for  the 
Wardfhip  of  his  Body.  Provided  always  that  this  Decree  fhall  not  in  any  wife  extend  to  the  mean 
Rates  of  this  Land. 


/i  foitf 


1  he  Pleadings:   Say  verjus  Smith,  Sec.  269 

A  brief  Report  of  a  Cafe  argued  and  adjudged  by  the  Juftic.es  of  the  Common  Bench  in 
Eafter  Term  in  the  fixth  7 ear  of  the  Reign  of  Queen  Elizabeth,  upon  a  Demurrer  in  Re- 
plevin brought  by  William  Say  Plaintiff '  again  ft  John  Smith  and  Thomas  Fuller  defen- 
dants. Arid  the  Record  is  entered  among  the  Records  of  Michaelmas  Term  3  &  4  Eliza- 
beth. Rot.  1530.  and  is  as  follows, 

<?!fOhn  Smith  Gentleman  and  Thomas  Fuller  were  fummoned  to  anfwer  William  Say  Gentleman  oixMicb.ftfm 
J  a  Plea,  wherefore  they  took  the  Cattle  of  the  faid  William.,  and  them  unjuftly  detained  againft  \ft  ^'f 
Gages  and  Pledges,   &c.     And  whereupon  the  fame  William  by  Thomas  Carpenter  his  Attorney  Midd- 
fays  that  the  aforefaid  John  and  Thomas  the  19th  Day  of  November  in  the  third  Year  of  the  Reign  sa^Precedent 
of  the  Lady  the  Queen  now,  at  Ikenham  in  a  certain  f  Place  called  Marl-Crofts,  took  the  Cattle,  Raft-  Entr-  s6u 
viz.  nine  Cows  of  the  faid  William,  and  them  unjuftly  detained  againft  Gages  and  Pledges  un-   ' p "  *' 
til,  &c.  Wherefore  he  fays  that  he  is  damnified  and  has  Damage  to  the  Value  of  20  /.  and  there- tA^.H-  «• 
fore  he  brings  the  Suit,  &c.  per  Brian  * 

And  the  aforefaid  John  Smith  and  Thomas  Fuller  by  Robert  Chatterton  their  Attorney  come  and  i[^'ti1"Re' 
defend  the  Force  and  Injury  *  when,  &c.  and  as  Bailiffs  of  Edmund  Smith  well  acknowledge  the  particular  Place 
taking  of  the  Cattle  aforefaid  in  the  aforefaid  Place  where,  &c.  andjuftly,  &c.  becaufe  they  fay  Yhere.'he  ^f 
that  the  fame  Place  called  Marl-Crofts,  in  which  the  taking  of  the  Cattle  aforefaid  is  fuppofea  to  Neceffity  be  ai- 
be  done,  is,  and  at  the  aforefaid  Time  of  the  taking  of  the  Cattle  aforefaid  fuppofed  to  be  done  cs0nuenV«  Jeiias 
was,  20  Acres  of  Land  with  the  Appurtenances  in  Ikenham  aforefaid,  which  are,  and  at  the  afore-  the  Town,  and 
faid  Time  when,  &c.  were,  the  §  Freehold  of  the  aforefaid  Edmund:  And  becaufe  the  Cattle  »t.£^dS5" 
forefaid  were  at  the  aforefaid  Time  when,  &c.  in  the  aforefaid  Place  where,  &c.  the  Grafs  in  the  Hob- l6  Rcad 
fame  then  growing  eating  up,  and  doing  Damage  there,  the  fame  John  and  Thomas,  as  Bailiffs  note  the  ban" 
of  the  aforefaid  Edmund  Smith  well  acknowledge  the  taking  of  the  Cattle  aforefaid  in  the  aforefaid  there  cited  in 
Place  where,  &c.  and  juftly,  &c.  Damage  there  fo  doing,  &c.  AndS'eRea- 

And  the  aforefaid  William  Say  fays,  that  the  aforefaia  John  Smith  and  Thomas  Fuller^  as  Bailiffs  fon  hereof  at 
of  the  aforefaid  Edmund  Smith,  for  the  Realon  before  aft-edged  ought  not  to  acknowledge  as  juft0fTcpiev.'i6ST 
the  taking  of  the  Cattle  aforefaid  in  the  aforefaid  Place  where,  &c.  becaufe  he  fays  that  long  be-  ">5- 
fore  the  aforefaid  Time  of  the  taking  the  Cattle  aforefaid,  one  William  Norton  Gentleman   was 
feized  in  his  Demefn  as  of  Fee  of  and  in  the  aforefaid  20  Acres  of  Land  in  which,  &c.  and  them  Defence  made  "in 
held  of  Robert  Shoreditch  Gentleman,  as  of  his  Manor  of  Ikenham  in  the  County  aforefaid,  by  £eP1!!inka1n<b 
Fealty  only  for  all  Services  and  Dues  to  be  claimed  in  the  fame.    And  being  fo  feized  thereof,  be-  Bro! Defence!^ 
fore  the  aforefaid  Time  of  the  taking  the  Cattle  aforefaid,  viz.  the  20th  Day  of  January  in  the 
fourth  Year  of  the  Reign  of  Lord  Henry  the  eighth  late  King  of  England  the  Father  of  the  Lady  \Z?'t7vt' 
the  Queen  now,  at  Riflip  in  the  aforefaid  County  of  Middlefex,  the  aforefaid  William  Norton  by  magerfeafant  in 
a  certain  Indenture  made  between  the  faid  William  Norton  of  the  one  Part,  and  one  John  Kirton  tliZ^ote 
of  the  fame  Town  and  County  Tilemaker  of  the  other  Part,  (one  Part  whereof,  fealed  with  the  his  Freehold,  and 
Seal  of  the  fame  William  Norton,  the  fame  William  Say  here  produces  in  Court,  the  Date  whereof  Jeii^hehad 
is  the  fame  20th  Day  of  January  in  the  Year  abovefaid)  granted,  demifed,  and  to  Farm  let  the  fa.id  that  he  was 
aforefaid  20  Acres  of  Land  in  which,  &c.  amongft  other  Things  to  the  aforefaid  John  Kirton,  by  ^Tvi^lae, 
the  Name  of  one  Cottage,  and  one  Croft  called  the  Tyle-Houfe-Croft  to  the  fame  adjoining,  with  s-  P-4Ed- 6- 
a  fmall  Meadow  to  the  fame  appertaining,  and  one  Meadow  called  Aldermead,  four  Crofts  called  ,«.  bjvc, 
Marl-Crofts,  one  Grove  called  Prowdes  Grove,  certain  Parcels  of  Meadow  containing  by  Eftima-  §399- 
tion  eleven  Acres,  twenty  and  five  Acres  lying  in  Wittingrowfield,  Middlefield,  and  R.oxbumfieldt 
and  with  the  Hedgerows  of  the  Woods,  Timber,  and  Under- woods  growing  or  being  upon  the 
aforefaid  Lands,  or  within  any  Parcel  thereof  in  the  Parilhes  of  Riflip  and  Ikenham  aforefaid,  to  have 
and  to  hold  the  aforefaid  Cottage  and  other  the  Premiffes  aforefaid  with  their  Appurtenances 
whereof,  &c.  to  the  aforefaid  John  Kirton  his  Heirs  and  Afiigns  from  the  Feaft  of  St.  Michael  the 
Archangel  then  laft  paft  next  before  the  Date  of  the  Indenture  aforefaid,  unto  the  End  and  Term 
of  ten  Years  from  thence  next  and  immediately  following,  fully  to  be  compleat.     And  the  afore- 
faid John  granted  by  the  fame  Indenture  to  pay  at  the  End  of  the  faid  Term  of  ten  Years,  to  the 
aforefaid  William  Norton  and  one  Joan  then  his  Wife,  their  Heirs  and  Afiigns,    ten  thoufand 
Tiles,  or  the  Value  thereof  in  Money,  by  the  Name  of  a  Grofibme.     And  further  then  and  there 
it  was  agreed  and  granted  between  the  aforefaid  William  Norton  and  John  Kirton  by  the  afore- 
faid   Indenture,    that  if    the  aforefaid    John    Kirton,    his   Heirs   or    Afiigns,    fhould   pay   or 
caufe  to  be  paid  to    the    aforefaid    William   or   Joan,    their   Heirs   or  Afiigns,    the  faid  ten 
thoufand   Tiles,  or  the   Value  thereof  in    Money,  at   the  End  and  Term  of   every  ten  Years 
from  thence  next  following,  that  then  the  aforefaid  William  Norton  granted  and  promifed  for  him- 
felf,  his  Heirs  and  Afiigns,  by  the  aforefaid  Indenture,  that  the  aforefaid  John  Kirton,  his  Heirs 
or  Afiigns,  fhould  have  a  perpetual  Demife,  Farm,  and  Grant  of  the  Premiffes,  and  of  every 
Parcel  thereof  with  the  Appurtenances,  from  ten  Years  to  ten  Years  continually  and  enfuing  out 
of  the  Memory  of  Man,    paying  therefore  yearly  the  Rent  of  4/.   16  s.  8  d.  and  the  aforefaid 
Tiles  in  Manner  and  Form  above  fpecified,  as  in  the  fame  Indenture  amongft  other  Things  more 
fully  appears.     By  virtue  of  which  Demife  the  aforefaid  John  Kirton  was  of  the  aforefaid  20  Acres 
of  Land  with  the  Appurtenances  in  which,   &o.  among  other  Things  pofiefltd,  during  all  the 
aforefaid  Term  of  ten  Years  to  him  before  granted.     And  the  fame  William  Say  in  Fact  fays,  that 
the  aforefaid  Term  of  ten  Years  ended  and  expired  long  before  the  aforefaid  Time  when,  viz.  on 
the  Feaft  of  St.  Michael  the  Archangel  in  the  14th  Year  of  the  Reign  of  the  aforefaid  late  King 
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Henry  the  eighth,  and  that  the  aforefaid  John  Kirton,  at  the  End  of  the  fame  Term,  viz.  on  the 
Morrow  of  St.  Michael  the  Archangel  at  Rijiip  aforefaid,  paid  to  the  aforefaid  William  Norton 
and  Joan  ten  thoufand  Tiles  by  the  Name  of  a  Groffome  -,  whereby  the  aforefaid  John  Kirton, 
by  virtue  of  the  Demife  aforefaid,  was  of  the  aforefaid  20  Acres  of  Land  with  the  Appurtenan- 
ces in  which,  &c.  "among  other  Things  poffeffed  for  another  Term  of  other  ten  Years  from 
thence  next  and  immediately  following.  And  the  fame  William  Say  in  Fact  fays,  that  the  afore- 
faid other  Term  of  ten  Years  ended  and  expiied  before  the  aforefaid  Time  when,  &c.  viz.  on  the 
Feaft  of  St.  Michael  the  Archangel  in  the  24th  Year  of  the  Reign  of  the  afore  laid  late  King 
Henry  the  eighth,  and  that  the  alorefaid  John  Kirton,  at  the  End  of  the  fame  Term,  viz.  on  the 
Morrow  of  the  fame  Feaft  of  St.  Michael  the  Archangel  at  Rijiip  aforefaid,  paid  to  the  aforefaid 
William  Norton  and  Joan  ten  thoufand  Tiles  by  the  Name  of  a  Groffome;  whereby  the  afore- 
faid John  Kirton,  by  virtue  of  the  Demife  aforefaid,  was  of  the  aforefaid  20  Acres  of  Land  with 
the  Appurtenances  in  which,  &c.  among  other  Things  poffeffed  for  another  Term  of  ten  ifears 
from  thence  next  and  immediately  following.  And  the  fame  William  Say  in  Fact  fays,  that  the 
aforefaid  other  Term  of  other  ten  Years  ended  and  expired  on  the  Feaft  of  St.  Michael  the  Arch- 
angel in  the  34th  Year  of  the  Reign  of  the  aforefaid  late  King  the  Henry  the  eighth,  before  which 
faid  Feaft,  and  before  the  aforefaid  Time  of  the  taking  the  Cattle  aforefaid,  viz.  the  12th  Day  of 
August,  in  the  33d  Year  of  the  Reign  of  the  aforefaid  late  King,  the  aforefaid  William  Norton* 
beincr  in  Form  aforefaid  feized  of  the  Reverfion  of  the  aforefaid  20  Acres  of  Land  with  the  Ap- 
purtenances, at  Rijiip  aforefaid,  made  his  Jaft  Will  and  Teftament  in  Writing,  and  by  the  fame 
amon°-  other  Things  willed  and  devifed  the  aforefaid  20  Acres  of  Land  with  the  Appurtenances 
in  which,  &c.  among  other  Things  to  the  aforefaid  Edmund  Smith,  to  have  to  him  and  to  his 
Heirs  for  ever.  And  afterwards  the  aforefaid  William  Norton  there  died,  and  the  aforefaid  Joan 
furvived  him.  After  the  DeaPh  of  which  faid  William  Norton,  the  aforefaid  Edmund  Smith  was 
of  the  Reverfion  of  the  aforefaid  20  Acres  of  Land  with  the  Appurtenances  in  which,  &c.  feized 
in  his  Demefn  as  of  Fee  and  Right,  by  virtue  of  the  Devife  aforefaid  ;  and  the  faid  Edmund  Smith 
being  fo  feized  thereof,  the  aforefaid  John  Kirton  at  the  End  of  the  faid  Term,  viz,  on  the  Mor- 
row of  the  fame  Feaft  of  St.  Michael  the  Archangel  in  the  34th  Year  abovefaid,  at  Rijiip  afore- 
faid, paid  to  the  aforefaid  Joan  Norton  then  Widow  ten  thoufand  Tiles  by  the  Name  of  a  Grof- 
fome; whereby  the  aforefaid  John  Kirton,  by  virtue  of  the  Demife  aforefaid,  was  of  the  aforefaid 
20  Acres  of  Land  with  the  Appurtenances  in  which,  &c.  among  other  Things  poffeffed  for  an- 
other Term  of  ten  Years  from  thence  next  and  immediately  following.  And  the  fame  William 
Say  in  Facl:  fays,  that  the  aforefaid  other  Term  of  other  ten  Years  ended  and  expired  before  the 
aforefaid  Time  when,  &c.  viz.  on  the  Feaft  of  St.  Michael  the  Archangel  in  the  Jixth  Year  of  the 
Reign  of  Lord  Edward  late  King  of  England  the  Jixtb  from  the  Conqueft,  and  that  the  aforefaid 
John  Kirton,  at  the  End  of  the  iaid  Term,  viz.  on  the  Morrow  of  the  fame  Feaft  of  St.  Michael 
in  the  ftxth  Year  abovefaid,  at  Rijiip  aforefaid,  paid  to  the  aforefaid  Joan  Norton  Widow  ten 
thoufand  Tiles  by  the  Name  of  a  Groffome,  whereby  the  aforefaid  John  Kirton,  by  virtue  of  the 
Demife  aforefaid,  was  of  the  aforefaid  20  Acres  of  Land  with  the  Appurtenances  in  which,  &c. 
among  other  Things  poffeffed  for  another  Term  of  other  ten  Years  from  thence  next  and  immedi- 
ately following.  And  the  fame  John  Kirton  being  fo  poffeffed  thereof,  before  the  aforefaid  Time 
of  the  taking  the  Cattle  aforefaid,  viz.  the  12th  Day  of  Augujl  in  the  Year  of  our  Lord  155S. 
at  Rijiip  aforefaid,  made  his  laft  Will  and  Teftament  in  Writing,  and  by  the  fame  among  other 
Things  willed  and  devifed  his  whole  Eftate,  Term,  and  Intereft,  which  he  then  had  to  come  of 
and  in  the  aforefaid  20  Acres  of  Land  with  the  Appurtenances  in  which,  &c.  among  other 
Things  to  one  John  Kirton  his  Son,  and  appointed  and  ordained  the  fame  John  Kirton  Executor 
of  his  fame  Teftament.  And  afterwards  the  aforefaid  John  Kirton  the  Father  there  died  ;  after 
whofe  Death  the  aforefaid  John  Kirton  the  Son,  as  Executor  of  the  Teftament  aforefaid,  before 
the  aforefaid  Time  of  the  taking  the  Cattle  aforefaid,  into  the  aforefaid  20  Acres  of  Land  with  the 
Appurtenances  entered,  and  was  thereof  poffeffed  by  virtue  of  the  Demife  and  Devife  aforefaid. 
And  the  faid  John  Kirton  the  Son  being  fo  poffeffed  thereof,  the  aforefaid  Joan  Norton  died,  and 
afterwards  and  before  the  aforefaid  Time  of  the  taking  the  Cattle  aforefaid,  viz.  the  29th  Day  of 
Augujl  in  the  fecond  Year  of  the  Reign  of  the  Lady  the  Queen  now,  the  aforefaid  John  Kirton  the 
Son  being  fo  poffeffed  thereof,  at  Rijiip  aforefaid,  granted  all  his  Eftate,  Intereft,  and  Term  of 
Years,  which  he  the  fame  John  Kirton  the  Son,  &c.  then  had  to  come  of  and  in  the  aforefaid  20 
Acres  of  Land  with  the  Appurtenances  in  which,  &c.  among  other  Things  to  the  aforefaid  Wil- 
liam Say  ;  by  virtue  of  which  faid  Grant  the  fame  William  Say,  before  the  aforefaid  Time  of  the 
taking  the  Cattle  aforefaid,  into  the  aforefaid  20  Acres  of  Land  with  the  Appurtenances  in  which, 
&c.  entered,  and  was  thereof  poffeffed  for  the  reft  of  the  fame  other  Term  of  ten  Years  then  to 
come,  by  virtue  of  the  Demife  and  Grant  aforefaid.  And  the  fame  William  being  fo  poffeffed 
thereof,  put  his  Cattle  aforefaid  into  the  aforefaid  Place  where,  &c.  to  eat  up  the  Grafs  then  grow- 
ing :  Which  faid  Cattle  were  in  the  aforefaid  Place  where,  &c.  the  Grafs  there  then  growing  eat- 
ing up,  until  the  aforefaid  John  Smith  and  Thomas  Fuller  the  aforefaid  19th  Day  of  November  in 
the  aforefaid  third  Year  of  the  Reign  of  the  Lady  the  Queen  now,  at  lkenham  aforefaid  in  the  a- 
forefaid  Place  called  Marl-Crofts,  took  the  aforefaid  Cattle  of  the  faid  William  Say,  and  them  un- 
juftly  detained  againft  Gages  and  Pledges  until,  &c.  as  he  above  complains  againft  them.  And 
this  he  is  ready  to  verify,  wherefore  for  that  the  aforefaid  John  Smith  and  Thomas  Fuller  above 
acknowledge  the  taking  of  the  Cattle  aforefaid  in  the  aforefaid  Place  called  Marl-Crofts  where, 
8  &c,' 
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&c.  the  fame  William  Say  prays  Judgment  and  his  Damages  by  Occafion  of  the  taking  and  un- 
juft  Detention  of  the  Cattle  aforcfaid  to  be  adjudged  to  him,  &c. 

And  the  aforefaid  John  Smith  and  Thomas  Fuller  not  acknowledging  any  Thing  by  the  aforefaid  Defendant?  de- 
William  Say  abov^  pleaded  to  be  true,  for  Plea  fay  that  the  aforefaid  Flea  of  the  aforefaid  William  mnu 
Say  above  pleaded  in  Bar  of  the  Cognizance  aforefaid  is  inefficient  in  Law  to  preclude  the  faid 
John  Smith  and  Thomas  Fuller  from  having  their  Cognizance  aforefaid ;  and  that  they  have  no 
Necefiity,  nor  are  by  the  Law  of  the  Land  bound  to  anfwer  the  laid  Plea  in  Manner  and  Form 
aforefaid  pleaded.  And  this  they  are  ready  to  verify,  wherefore  for  Want  of  a  fufficient  Plea 
in  this  Behalf  the  fame  John  Smith  and  Thomas  Fuller  as  before  pray  Judgment,  and  a  Return  ef 
the  Cattle  aforefaid  together  with  Damages,  &c.  to  be  adjudged  to  them,  &c. 

And  the  aforefaid  Will  am  Say,  for  that  he  has  above  alledged  fufficient  Matter  in  Law  to  pre-  joinder  ;n  ex- 
clude the  aforefaid  John  Smith  and  Thomas  Fuller  from  having  their  Cognizance  aforefaid,  which  »»««■■ 
he  is  ready  to  verify,  which  faid  Matter  the  aforefaid  John  Smith  and  Thomas  Fuller  do  not  deny, 
nor  thereunto  in  anywife  anfwer,  but  the  faid  Averment  wholly  refufe  to  admit,  as  before  prays 
Judgment  and  his  Damages  by  Occafion  of  the  taking  and  unjuft  Detention  of  the  faid  Cattle  to 
be  adjudged  to  him,  &c.  And  becaufe  the  Juftices  here,  &c.  will  advife  themfelves  of  and  upon 
the  Premiffes  before  they  give  Judgment  thereon,  Day  is  given  to  the  Parties  aforefaid  here  un- 
til the  Octave  of  St.  Hillary  to  hear  their  Judgment  thereon,  becaufe  the  fame  Juftices  here  there- 
of not  yet,  &c. 

It  appears  by  the  Record  that  William  Say  has  fued  a  Replevin   againft  John  Smith  and  Thomas"?**  case. 
Fuller,  and  declares  that  the  Defendants  the  19th  Day  of  November  in  the  3d  Year  of  the  Reign  6^rJ'™ 
of  the  prefent  Queen  at  Ikenham,  in  a  Place  called  Marl-Crofts,  took  his  Cattle,   viz.  nine  Cows.  Leafe  for  10 
The  Defendants  fay  that  the  Place  contains  20  Acres  of  Land,  which  are  the  Freehold  of  Edmund^" IhlrtT' 
Smith,  and  they  as   Bailiffs  to  him  acknowledge  the  taking  for'Damaoe-feafant.     The  Plaintiff  theLe^r grants 
fays,  that  before  the  taking  William  Norton  was  feized  of  the  faid  20  Acres  in  his  Demefn  as  of  ?^att'bcEn/e 
Fee,  and  held  them  of  one  Robert  Shoreditch  as  of  his  Manor  of  Ikenham  by  Fealty  only.     And  "7,dTerm  of  every 
he  being  fo  feized,  the  20th  Day  of  January  in  the  4th  Year  of  King  Henry  8.  by  an  Indenture  TUesftLt^hST 
(hewn  forth  leafed  the  faid  20  Acres  among  other  Things  to  one  John  Krton  for  ten  Years  from  heftaiihave  a 
the  Feaft  of  St.  Michael  then  laft  paft,  fully  to  be  compleat.     And  the  faid  John  Kir  ton  granted  by  IJlhTi^djhm 
the  fame  Indenture  to  pay  at  the  End  of  the  faid  Term  of  ten  Years  to  the  faid  William  Norton'e"r'ar5""en 
and  to  Joan  his  Wife  their  Heirs  and  Affigns  ten  thoufand  Tiles,  or  the  Value  thereof  in  Money,  /./w4?7w^ 
in  the  Name  of  a  Groffome.     And  further  it  was  agreed  and  granted   between  the  faid  William out °fthe Memory 
Norton  and  the  faid  John  Kirton  by  the  faid  Indenture,  that  if  the  faid  John  Kirton,  his  Heirs  or  f{a  good  L»fe 
Affigns,  fhould  pay  to  the  faid  William  and  Joan,  or  their  Affigns,  the  faid  ten  thoufand  Tiles, for  no  more  **»» 
or  the  Value  of  them  in  Money,  at  the  End  and  Term  of  every  ten  Years  from  thence  next  fol-  b°yondarthat°no 
lowing,  then  the  faid  William  Norton  granted  and  promifed  for  himfelf,  his  Heirs  and  Affigns, other  Te.,m  has 
by   the  faid   Indenture,    that  the    faid  John  Kirton,    his    Heirs    or    Affigns    fhould    have    a  ml^mllt,lTn~- 
perpetual    Demife,  Farm,    and    Grant    of    the  PremifTes  from  ten  Years  to  ten  Years  con-^n"ance'orEnd- 
tinually   and  enfuing   out   of  the   Memory  of  Man,  paying  therefore  yearly   the  Rent  of  4  /.  Abr.'430/43'i. 
16  s.  cid.  and  the  aforefaid  Tiles  in  Manner  and  Form  above  fpecified  ;  by  Force  of  which  the 
faid  John  Kirton  was  pofTeffed  of  the  faid  20  Acres.     And  he  fhews  further,  that  at  the  End  of 
the  faid  ten  Years,  viz.  on  the  Morrow  of  St  Michael  in  the  14th  Year  of  King  Henry  8.  the  fame 
John  Kirton  paid  to  the  faid  William  Norton  and  his  Wife  ten  thoufand  Tiles  in  the  Name  of  a 
Groffome,  whereby  the  fame  John  Kirton  by  virtue  of  the  faid  Leafe  was  poffeffed  of  the  faid  20 
Acres  for  other  ten  Years  thence  enfuing,  and  he  pleads  alfo  the  like  Payment  at  the  End  of  thofe 
ten  Years,  viz.  on  the  Morrow  of  St.  Michael  m  the  24th  Year  of  King  Henry  8.  and  he  pleads 
the  like  Payment  at  the  End  of  ten  Years  next  following,  viz.  in  the  34th  Year  of  King  Henry 
8.  made  to  the  faid  Wife,  and  he  fhews  that  the  Hufband  devifed  the  Reverfion  to  the  faid  Ed- 
mund Smith  in  Fee,  and  died  in  the  33d  Year  of  King  Henry  8.  and  he  pleads  the  like  Payment 
made  bv  the  faid  John  Kirton  to  the  faid  Wife  at  the  End  of  ten  Years  then  next  following,  viz. 
on  the  Morrow  of  St.  Michael  in  the  6th  Year  of  King  Edward  6.  whereby  he  was  poffeffed  for 
another  Term  of  other  ten  Years  then  next  enfuing.     And  he  being  fo  pollened,  devifed  his  Term 
to'  one  John  Kirton  his  Son  and  Executor,  and  died,  which  John  Kirton  the  Son  the  29th  Day  of 
Angujt  in  the  2d  Year  of  the  prefent  Queen  granted  his  Term  to  the  Plaintiff;  by  Virtue  where- 
of the  faid  Plaintiff  entered,  and  was  poffeffed,  and  put  in  the  faid  Cattle,  which  were  there  un- 
til the  Defendants  took  them.     And  upon  this  the  Defendants  have  demurred  in  Judgment. 

And  it  was  argued  by  the  Juftices  the  10th  Day  of  May  in  Eafter  Term  6  Elizabeth.  And 
1  heard  the  Arguments  of  all  the  Juftices  except  Wal/h,  the  latter  End  of  whofe  Afgument  I  on- 
ly heard.  But  they  all  argued  to  one  Effect,  and  agreed  that  the  Title  of  the  Plaintiff  was  not 
good,  and  that  the  Defendants  fhould  have  a  Return.  And  one  Point  was  touched  by  Anthony 
Brown  J uftice  befides  the  Matter  in  Law,  and  that  was,  at  what  Time  the  ten  thoufand  Tiles 
'fhould  be  paid  :  For  the  Agreement  was  that  they  fhould  be  paid  at  the  End  of  every  ten  Tears, 
and  the  Payment  is  alledged  to  be  made  on  the  Morrow  after  the  Term  ended,  viz.  on  the  Mor- 
row of  St.  Michael.  And  it  feemed  to  him  to  be  well  pleaded  ;  for,  he  faid,  the  Payment  ought  to 
be  at  the  End  of  every  ten  Years,  and  the  firft  Leafe  was  made  for  ten  Years  from  the  Feaft  of  St. 
Michael  the  Archangel  then  laft  paft,  fo  that  the  Day  of  St.  Michael  was  not  parcel  of  the  Leafe, 
but  the  Leafe  commenced  after  the  Day  of  St.  Michael,  viz.  on  the  Morrow  after'it,  from  whence 
it  follows,  that  the  laft  Day  of  the  ten  Years  was  the  Day  of  St.  Michael.     And  when  the  Payment 
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.ou^ht  to  be  at  the  End  of  the  ten  Years,  it  cannot  be  upon  the  Day  of  St.  Michael,  for  whilft  the 
Day  of  5/.  Michael  continues,  the  End  of  the  Term  is  not  come.     So  that  on  that  Day  it  cannot 
be  paid  by  the  exprefs  Words,  then  en  the  Morrow  of  St.  Michael  the  Term  often  Years  is  end- 
ed, and  not  before,  and  inafmuch  as  the  End  of  it  then  firft  came,  that  was  the  Time  to  pay  the 
Tiles.     And  therefore  if  he  pay  them  that  Day  in  convenient  Time  it   is  fufficient,  for  the  Law 
allows  convenient  Time  for  the  doing  of  every  Aft;  and  here  there  muft  be  Carriage  of  them, 
which  requires  Time  to  load  and  unload  them.     And  if  a  Man  gage  Deliverance  here,  he  fhall 
aAnte;o(k).    be  allowed  Time  to  bring  them  in,  if  the  Things  require  it.     a  So  if  a  Man  has  a  Leafe  in  this 
per H*u,  J.       County  of  Lands  for  the  Life  of  J.  S.  who  dies  in  the  County  of  York,  the  Leffee  fhall  have  con- 
venient Time  to  avoid,  having  Regard  to  the  Diftance  of  the  Place  for  his  Notice,  for  there  he 
cannot  fo  haftily  avoid,  as  he  might  have  done  if  J.  S.  had  died  in  this  County,  for  he  could  not 
have  fuch  early  Notice  of  his  Death.     So  that  reafonable  Time  ought  to  be  allowed  in  all  Acts. 
And  therefore  here  he  might  pay  the  Tiles  on  the  Morrow  of  St.  Michael,  as  it  is  pleaded,  quod 
Dyer  Chief  Juftice  conceffit. 
bs  v        Then  as  to  the  principal  Matter,  k every  Contraft  fufficient  to  make  a  Leafe  for  Years  ought  to 

45.V6C0. 3".'  have  Certainty  in  three  Limitations,  viz.  in  the  Commencement  of  the  Term,  in  the  Continuance 
a.  Carter  148.    Qf  j^  an(j  -in  tne  j?nd  0f  \t .  So  that  all  thefe  ought  to  be  known  at  the  Commencement  of  the 
Bt-idgm.  si.      Leafe,  and  Words  in  a  Leafe,  which  don't  make  this  appear,  are  but  babble,  as  Brown  faid.    And 
1  Finch  144.     tjiej-e  tface  are  jn  Effeft  but;  one  Matter,    fhewing  the  Certainty  of  the  Time  for  which  the  Leffee 
fhall  have  the  Land,  and  if  any  of  thefe  fail,  it  is  not  a  good  Leafe,  for  then  there  wants  Cer- 
tainty.    And  here  in  the  principal  Cafe  there  is  none  of  thefe  three  Certainties  for  any  Term  be- 
yond the  firft  ten  Years,  for  when  the  firft  ten  Years  are  palled,  there  is  a  Condition  here  ap- 
pointed, which  fhall  be  performed  before  any  new  Term  fhall  commence,  and  before  the  Condi- 
tion is  performed  there  fhall  be  no  Leafe,  for  fuch  is  the  Limitation  of  the  Leffor.     And  Brown 
faid,  Words  make  the  Plea,  as  Littleton  fays ;  and  as  the  Leffor  hath  limited  them,  fo  they  ought 
to  be  performed.     And  he  faid,  there  is  a  Diverfity  between  a  Leafe  conditional,  and  a  Condition 
to  have  a  Leafe,  for  a  Leafe  conditional  is  good  until  the  Condition  is  broken,  and  there  the 
Leafe  goes  before,  and  the  Condition  comes  after  ;  but  in  a  Condition  to  have  a  Leafe  the  Condi- 
tion goes  before,  and  the  Leafe  comes  after,  and  the  Leafe  fhall  never  be  adjudged  to  be  a  Leafe 
^H,b1*;rH^_  until  the  Condition  is  firft  performed.     c  As  if  I  grant  to  you  that  if  you  will  do  fuch  a  Thing, 
mi.  '  "         you  fhall  have  a  Leafe  in  fuch  particular  Land  of  mine,  there,  he  faid,  the  Condition  precedes 
the  Leafe,  as  the  Needle  precedes  the  Thread,  and  as  the  Needle  draws  the  Thread  after  it,  fo 
does  the  Condition  the  Leafe.     So  if  I  fay,  if  you  will  marry  my  Daughter  before  Chriftmas,  you 
fhall  have  \ool.  there  if  you  will  claim  this,  you  ought  to  furmife  that  you  have  married  my 
diHi'z  EFi'tl' IO'  Daughter  before  Chriftmas.     d  So,  he  faid,  in  j.  Ed.  3.  a  Man  made  a  Leafe  for  8  Years,  render- 
Debt2' i^'     ing  Rent  100  s.  yearly,  and  if  the  Leffee  would  hold  the  Land  over  the  Term  to  him  and  to  his 

and  the'othCT^"  Heirs  ^or  ever'  that  l^en  ^e  ^ould  Pav  yearty  20  1.  and  the  Leffor  brought  an  Action  of  Debt 
Books  there  ck- within  the  8  Years  for  the  ioos.  and  it  was  adjudged  maintainable,  becaufe  the  Leffee  had  but  a 
ed*  Term  in  the  Land,  for  there  was  a  Condition  preceding  the  Fee  fimple,  viz.  if  he  would  hold  the 

Land  over.     So  that  the  Ad  fignifying  his  Election  ought  firft  to  be  fhewn,  before  the  Fee  fhall 
•  Littler.. '§  35cvbe  fhewn  to  be  in  him.     And  fo  the  Lord  Dyer  faid  that  in   the  Cafe  put  by  e  Littleton,  if  a  Man 
Ante  a7  (a).     m^ke&  a  Leafe  for  five  Years,  upon  Condition  that  if  the  Leffee  does  fuch  an  Act  within  the  two 
firft  Years,  he  fiiall  have  the  Fee,  there  he  fhall  not  have  the  Fee  until  the  Aft  is  done  ;  and  he 
faid  that   the  Opinion  of  Littleton  to  the  contrary  was  not  Law.     So  here  the  firft  Term  of  ten 
Years  is  good  without  Queftion,  but  the  Term  afterwards  for  other  ten  Years  is  limited  to  com- 
mence after  the  Performance  of  a  Condition,  fo  that  until  the  Condition  is  performed  the  Term 
cannot  commence.     And  then  if  the  Condition  ought  firft  to  be  performed,  it  is  firft  to  be  con- 
fidered  whether  or  no  it  is  poffible  to  be  performed,  and  if  it  is  now  performed.     And  Brown  faid  ' 
that  it  is  not  poffible  to  be  performed,  becaufe  the  Words  of  it  are,  that  he  fhall  have  the  Leafe 
if  he  pay  the  Tiles  or  the  Value  of  them  in  Money  at  the  End  of  every  ten  Tears  from  thence  next 
following.     So  that  every  ten  Years  which  fhall  next  follow  ought  to  precede  the  Payment,  and  the 
Payment  the  Leafe.     And  if  the  next  ten  Years   be  paffed,  he  cannot  pay  the  Tiles  or  the  Value 
of  them,  for  the  Payment  ought  to  be  at  the  End  of  every  ten  Tears.     And  other  ten  Years  fol- 
low the  firft  ten  Years,  and  other  ten  Years  follow  the  fecond  ten  Years,  and  other  ten  Years  fol- 
low the   third  ten  Years,  and   fo  ten  Years  follow  ten  Years   until  all   ten  Years  are  paffeel, 
which  is  not  until  the  End  of  the  World  is  come,  and   by  the  Words  all  ten  Years   ought  to 
precede  the  Payment,  for  the  Words  are,  at  the  End  of  every  ten  Tears.     So  that  until  all  ten 
Years  are  paffed,  the  End  of  every  ten  Tears  next  following  the  Date  of  the  faid  Indenture  is  not  paf- 
fed ;  and  all  ten  Years  are  not  paffed  until  the  End  of  the  WTorld.      Wherefore  the  End  of  the 
World  ought  to  come  before  the  Payment,  and  the  Payment  ought  to  come  before  the  Leafe, 
and  fo  the  Leafe  fhall  never  commence.     And  Dyer  faid,  it  appears  by  the  Words  of  the  Inden- 
ture recited,  that  the  faid  John  Kirton  granted  to  pay  ten  thoufand  Tiles  at  the  End  of  the  firft 
ten  Years.     And  the  new  Agreement  is,  that  if  the  faid  John  Kirton,  his  Heirs    or  Affigris, 
fhould  pay  to  the   faid  William  and  Joan,  and  to  their  Affigns,  the  faid  ten  thoufand  Tiles, 
fH.  15. h.  7.    or  the  Value  of  them  in  Money  at  the  End,  &c.  that  then,  &c.     So  that  it  fhall  be  taken, 
1.  Bm.  Annuity  tnat  aC   j-j^  gncj  0f  every  ten  Years  the  fame  Tiles   which  were  firft  paid  ought    always  to 
condit'on  69,    be  paid.     fAnd  upon  this  he   put  the    Cafe  of  an  Annuity  in  15.  H.  7.  where  W.  Prior  of 
*i4. Tender  15. _Ft   granted   «*.  the  Plaintiff  an  annual  Rent  of  jo  /.    until   he  was  advanced   to  a  Benefice 
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of  holy  Church  by  the  aforefaid  W.  and   IV.   died  ;  and  there  it  kerns  that  the   Succeffor   of 
TV.    could  not  tender  a  Benefice  to  the   Grantee,  becaufe  the  Words  of  the  Grant   were,  un- 
til he  was  advanced  by  the  aforefaid  W.   fo  that  the  Word  (aforefaid)  is  material.     So  here,  the 
Word  (/aid)  in  the  Claufe  of  the  faid  ten  thoufand  Tiles  is  material.       But  he  faid,  if  the  Claufe 
(the  faid  ten  thoufand  Tiles)  fhould  be  taken  for  the  like  ten  thoufand  Tiles,  (as  in   QuMin's 
Cafe  in  26  /If.  a  the  fame  Rent  is   taken  for  the  like  Rent,  where  a  Rent  referved  upon  a  Leafe  *  26  Afr.  Pi.  3s. 
for  Life  was  granted  to  another,  and  afterwards  the  Heir  of  the  Grantor  confirmed  the  Efface  of  f^'confi™*'" 
the  Grantee,  and  that  if  the  (aid  Rent  was  in  Arrear,  he  and   his  Heirs  might  diftrain  for  it  tioni5.Grants73 
in  the  Land  out  of  which  it  iffued,  and  after  the  Death  of  the  Tenant  for  Lite  it  was  adjudged  r^^S* 
that  he  might  diftrain,  for  the  Grant  that  he  might  diftrain  for  the  fame  Rent  fliall  be  taken  for  MaWer  p)o'-«*- 
fuch  or  the  like  Rent  in  Quantity;)  yet  he  faid,  he  was  of  Opinion  with  Brown,  that  the  Condi-  a^'iIm^ 
tion  precedes  the  Leafe,   and  that  the  Leafe  fhall  never  commence,  becaufe  every  ten  Years  ought 
to  precede  the  Payment,  and  the  Payment  the  Leafe,  and  that  cannot  be  here  for  the  Reaibn  fhewn 
by  him  :  For  which  Caufe  it  feemed  to  them  that  the  Leafe  could  never  commence. 

Then  as  to  the  Certainty  of  the  Time  of  the  Continuance  of  the  Leafe,  although  it  fhould  be 
here  admitted  that  there  is  a  Certainty  of  the  Commencement  of  it,  yet  there  is  no  certain  Space 
of  Time  expreffed  by  which  the  Length  of  the  Term  may  be  known,  for  it  is  appointed  that 
upon  the  Payment  the  Leffee  fhall  have  a  perpetual  Demife  from  ten  Years  to  ten  Years,  which 
is  as  much  as  a  Demife  for  20  Years,  and  which  Words  would  have  made  a  good  Leafe  for  20 
Years,  if  he  had  (topped  there,  but  he  has  coupled  them  with  other  Words  which  make  the 
whole  incertain,  viz.  that  the  Demife  fhall  be  perpetual,  and  from  ten  Years  to  ten  Years  conti- 
nually and  oat  of  the  Memory  of  Man,  which  Words,  perpetual,  continually,  and  out  of  Memory*, 
don't  contain  any  certain  Term,  but  Time  without  a  Term ;  for  terminus,  if  it  be  referred  to  Time, 
is  the  End  of  it,  as  Wefion  faid,  and  it  may  be  referred  to  Place  (as  the  Lord  Dyer  faid),  as  termi- 
nus loci,  and  then  it  is  taken  as  a  Precinct  or  Limit  of  a  Place,  as  a  Boundary  is  between  Lands 
of  divers  men,  fo  that  it  has  the  fame  Meaning  with  (Certainty),  whether  it  be  referred  to  Time 
or  Place,  and  terminus  loci  may  be  called  Certainty  in  Place,  and  terminus  temporis  Certainty  in  Time. 
Wherefore  fuch  a  Limitation  of  Years  as  hath  Certainty  in  it  may  well  be' called  a  Term,  and  a 


Leafe  containing  fuch  Time  fhall  be  good.     b  As  a  Leafe  for  ten  Years,  and  fo  from  ten  Years  b  M_  ,  .H  2< 
to  ten  Years  during  100  Years,  fhall  be  a  good  Leafe  for  100  Years,  and  fuch  Limitation  is  as  Bro.  Lies  49! 
good  as  an  exprefs  Leafe  for  100  Years  is.     c  So  Wefion  faid,  a  Leafe  during  the  Nonage  of  J.  S.  f"ModC'2iV'a' 
who  is  of  the  Age  of  15  Years,  is  a  good  Leafe  for  6  Years,  if  J.  S.  fhall  live  fo  long,  for  thd  Kitch 


Reference  to  a  certain  Time  is  equivalent  to  an  exprefs  Nomination  of  the  Time  contained  in  wSctmpitinl 
the  Reference.     d  So  he  faid,  if  I  make  a  Leafe  for  fo  long  as  J.  S.  who  is  imprifoned  for  hunt- CJmb-  45°-  p°& 
ing,  fhall  be  in  Prifon  for  the  fame  by  the  Order  of  Law,  this  is  as  much  as  if  I  had  made  a***' 
Leafe  for  two  Years,  for  fo  long  he  fhall  be  imprifoned  by  the  Statute.     e  So,  he  faid,  if  I  make  I  B^A&Sj. 
a  Leafe  for  Years  rendering  5  /.  yearly,  and  afterwards  I  grant  the  Rent  and  Reverfion  to  another  3  Eac.Abr.431. 
until  he  has  received  of  the  Rent  20  /.  this  is  all  one  as  if  I  had  granted  the  Reverfion  for  four  d  l  F'nch  T45- 
Years,  for  he  fhall  receive  20/.  in  four  Years;  fo  that  the  Reference  contains  a  Certainty  of  the  6c°"Lf  b4*"3' 
Time    of  its  Continuance.     So  if  a  Leafe  has  a  certain  Appointment  of  the  Number  of  Years,  3  Bac-  Abr.'^r. 
although  the   Commencement  or  the  End  of  it  is  certainly  appointed  upon  an  incertain  Time,  t  c0.  Litt^j.b. 
yet  fuch  Leafe  fliall  be  good.     f  As  a  Leafe  for  Years  after  the  Leffee  fhall  have  doie  fuch  an  Act  *  Ro1-  Abr.84^ 
is  good  :     g  So  a  Leafe  for  20  Years,  if  the  Coverture  between  J.  S.  and  his  Wife  (hall  continue  VAhl%fx™' 
fo  long,  is  good,  and  yet  in  the  one  Cafe  it  is  incertain  when  the  Leffee  will  do  the  Act  to  make  g  l.  p.  co.Litt, 
the  Leafe  commence,  and  in  the  other  Cafe  it  is  incertain  when  the  Coverture  will  be  diifolved  ;  p-  b-whersthe 
h   but   a  Leafe    certainly  Jmjhxd_r^ay_^orjmiejice_or  determine  upon  an  Incertainty  well  enough.  ao'vears  j° j.s. 
'  So  JVefcn  faid,  if  I  makejj,  .L^gjejojongjor  _(b_many_Years  as  J.  S.  (hall  "name,  and  afterwa^s  H*es  fo  io"g. 
J_.  S.  in  myJiXafetjmejiam^^  Years,  it   (haTTbe  a  goodLeafe  for  fo  many  43  *.C"     ' '  4a  9' 

Years  as  he  names^  for  it  is  my  Demife,  and  I  arn  content  that  helhould  name  thcTYears,  which  h  ScePof^-j. 
fjy~my^own  Reference  to  his  Nomination  is   as  much  as  if  I  myfelf  had  named  them  :  '  But  if1  SeeAnre6-{*J. 
the  Leafe  be  for  fo  many  Years  as  my  Executors  fhall  name,  and  afterwards  I  die,  and  my  Exe-  aUnd*™** 
cutors  name  the  Years,  there  (he  faid)  the  Leafe  is  not  good  for  the  Years  named,  becaufe  they  k  Se 
cannot  name  the  Years  during  my  Life,  fo  that  in  my  Life  it  is  no  Leafe,  and  after  my  Death  it-  roa.  G9dbfa|.' 
cannot  be  my  Leafe,  becaufe  the  Years  were  not  named  in  my  Lifetime.     But  if  a  Leafe  is  made  c'rantt  h  tk' 
until  J.  S.  who  has  Execution  of  a  Statute-merchant  is  fatisfied  the  Duty  for  which  he  has  fued  pi.  3. 
Execution,    there  (he  faid)  this  is  not  a  good  Leafe,  nor  (hall  he  be  faid  Termor  for  Years,  for  1  ,&.  i5,  j,. 
it  is  not  certain  how  long  the  Years  (hall  endure,  viz.  for  6  Years,  or  for  12  or  20  Years ;  fo  that  *  Bu,n-  274- 
the  Time  of  the  End  of  the  Leafe  is  utterly  incertain,  and  therefore  it  cannot  be  called  a  Term  Abr.V^Ba'c! 
of  Years,  for  terminus  contains  Certainty.     "  So  Brovjn  faid,  if  one  makes  a  Leafe  for  three  Years,  Abr-  429- 
and  fo  from  three  Years  to  three  Years  during  the  Life  of  J.  S.  this  fhall  be  a  good  Leafe  for  no  m  J  Finch  J45- 
more  than  fix  Years,  for  during  fix  Years  there  is  Certainty,  for  it  was  certain  for  the  firft  three  n  '  FlAch  14^ 
Years,  and  when  he  fays,  and  fo  from  three  Years  to  three  Years,  this  is  as  much  as  if  he  had 
faid,  from  thefe  firft  three  Years  during  other  three  Years,  which  contairisXertainty  ,  but  when 
he  goes  further  and  fays,  during  the  Life  of  J.  S.  this  does  not  contain  any  Certainty,  for  it  is 
incertain  how  many  more  Years  J.  S.  may  live.     So  that  at  the  Commencement  of  the  Leafe  the 
End  of  the  Number  of  Years  intended  is  not  known,  which  is  contrary  to  the  Nature  of  a  Leafe 
for  Years,  and  therefore  it   (hall  only  be  good  for  fix  Years  in  all,  quod  Dyer  conceffit.     And 
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«co  Litt  b  Brown  faid  that  fo  it  has  been  adjudged.  a  And  Dyer  faid  that  in  his  Knowledge  it  has  been 
watf.compi.in-  adjudged  here  in  this  Court,  that  where  a  Parfon  makes  a  Leafe  of  his  Parfonage  for  five  Years, 
p  mb' *5°' ,  s,ee  and  fo  from  five  Years  to  five  Years  during  his  Life,  (as  it  is  their  common  Cuftom  to  make 
3  Bac.  Abr.4^,  Leafes)  it  is  only  a  Leafe  for  ten  Years  in  all,  and  no  longer,  although  theLefior  continues  Parfon 
433'  longer,  and  the  Reafon  is  becaufe  there  is  no  Certainty  of  Years  beyond  the  ten  Years      So  here 

in  the  principal  Cafe,  when  he  has  made  a  Leafe  for  ten  Years,  which  is  good  without  Doubt,  and 
has  further  agreed  and  granted  that  if  the  LefTee  does  fuch  an  A 6b,  then  he  fhali  have  a  perpe- 
tual Demife,  Farm,  and  Grant  of  the  Premiffes  from  ten  Years  to  ten  Years  continually  follow- 
ing out  of  the  Memory  of  Man,  although  the  Commencement  of  it  fhould  be  granted  to  be  good 
(as  it  is  not),  yet  he  cannot  have  more  than  ten  Years  beyond  the  firft  ten  Years;  for  the  Words 
b  perpetual,  continually,  and  out  of  Memory  of  Man  have  no  certain  End  or  Determination.     b  And 

n.a.PfrBrmra.  every  Leafe  for  Years  ought  to  have  a  certain  End  or  Determination.     And  Brown  faid  that 
14.  a.  PerBrud-  wnere  the  Demife  and  Grant  is  to  hold  from  ten  Years  to  ten  Years  out  of  Memory,  if  the  Words, 
out  of  Memory,  be  referred  to  the  Time  to  come,  it  does  not  fignify  any  Certainty  of  Continuance, 
for  he   faid  that  a  thoufand  Years  to  come  are  not  more  out  of  Memory  than  a  Day  to  come, 
for  that  which  is  not  come  is  not  within  Memory,  but  Memory  is  referred  to  the  Time  paffed.    So 
that  if  it  be  referred  to  the  Time  to  come,  it  cannot  be  known  whether  ten,  or  an  hundred,  or 
a  thoufand  Years  be  intended  thereby,  for  the  one  of  thefe  is  not  more  out  of  Memory  than  an- 
other.     And  Dyer  faid,  if  the  Words,  out  of  Memory,  fnould  be  thus  taken,  viz.  that  he  fnall 
occupy  for  fo  many  ten  Years  as  fhall  be  out  of  Memory  of  the  firft  Demife  or  the  firft  Com- 
mencement, and  fo  out  of  Memory  be  taken  backwards,  then  this  is  merely  contrary  to  the  Af- 
firmation that  he  has  a  Leafe;  for  none  can  affirm  that  he  has  a  Leafe,  unlefs  he  affirms  that  there 
was  one  who  made  the  Leafe,  and  that  the  Leafe  had  fuch  a  Commencement,  and   if  he  affirms 
that  fuch  an  one  made  the  Leafe,  and  that  the  Leafe  had  fuch  a  Commencement,  thereby  he  affirms 
that  the  making  of  the  Leafe  and  the  Commencement  of  it  is  not  out  of  Memory,  inafmuch  as 
he  has  knowledge  of  it.     For  out  of  Memory  and  out  of  Knowledge  is  all  one,  and  both  the 
Phrafes  purport  an  Ignorance  of  the  Time;  and  when  the  Party  takes  Knowledge  of  the  Time, 
it  does  not  ftand  in  his  Mouth  to  fay  that  he  is  ignorant  of  the  fame  Time,  for  Lnorance  and 
Knowledge  are  contrary,  and  to  affirm  Contrarieties  is  not  fufferable  in  our  Law.     Wherefore  in- 
afmuch as  he  affirms  him  to  be  Tenant  for  Years,  and  therein  affirms  that  he  has  Knowledge 
of  the  Time  of  making  the  Leafe,  from  thence  it  follows  confequentially  that  he  cannot  fay  that 
he  has  had  and  occupied  the  Land  by  the  Leafe  out  of  Memory  or  out  of  Knowledge  from  the 
Time  of  making  the  Leafe,  for  to  affirm  that  he  has  Knowledge  of  the  Time  of  making  the  Leafe, 
and  to  affirm  that  he  has  occupied  the  Land  by  Force  of  the  Leafe  for  fo  long  Time  fince  the 
making  of  the  Leafe  that  there  is  no  Knowledge  of  the  making  of  it,  contains  in  itfelf  an  exprefs 
Contrariety,  which  the  Law  will  not  admit.     And  he  faid,  if  the  Leffee  fhould  by  force  of  the 
Leafe  occupy  the  Land  out  of  Time  of  Memory,  then  the  Leffor  could   never  have  the  Writ 
of  Jd  terminum  qui  pr<eteriH,  for  he  cannot  have  that  Writ  uniefs  he  expreffes  the  making  of  the 
Leafe,  and  the  End  of  it,  and  if  the  Leffee  fhould  hold  out  of  Memory,    then  the  making  of 
the  Leafe  muft  be  out  of  Memory,  and  fo  cannot  be  affirmed,  nor  can  the  Leffor  have  Remedy 
by  the  Writ.     And  he  faid  that  in  fome  Books  Deeds  have   been  pleaded  which  bore  Date  200 
Years  before,  and  this  has  not  been  taken  out  of  Memory,  becaufe  the  Certainty  of  the  Time  is 
known,  but  out  of  Memory  contains  no  Knowledge  of  the  Beginning.     Wherefore  it  feemed  to 
the  Juftices,  that  after  the  firft  ten  Years  paffed  no  other  Term  had   any  Commencement  or 
End,  becaufe  it  had  no  Certainty  of  Commencement,  Continuance,  or  End,  and  therefore  that 
the  Plaintiff's  Title  was  not  good.     And  afterwards  Judgment  was  given  the  fame  Eajier  Term 
6  Elizabeth,  as  follows. 

The  reft  of  the      At  which  Day  here  came  as  well  the  aforefaid  William  as  the  aforefaid  John  and  Thomas  by  their 
Record.  Attornies  aforefaid.     And  thereupon  the  Plea  aforefaid  being  feen  and  underftood  by  the  Juftices 

here,  it  feems  to  the  fame  Juftices  here  that  the  aforefaid  Plea  of  the  aforefaid  William  Say  a- 
bove  in  Bar  of  the  Cognizance  aforefaid  pleaded  is  infufficient  in  Law  to  preclude  the  aforefaid 
John  and  Thomas  from  having  their  Cognizance  aforefaid,  as  the  aforefaid  John  and  Thomas  have 
s  '  above  alledged.      Therefore  it  is  confidered  that  the  aforefaid  William  Say  take  nothing  by  his 

Writ  aforefaid,  but  be  in  Mercy  for  his  falfe  Claim,  and  that  the  aforefaid  John  znd'Thcmas  go 
thereof  without  Day,  and  have  a  Return  of  the  Cattle  aforefaid,  to  be  detained  irreplevifable  tor 
ever,  &V. 


A  Irief 


The  Pleadings  :   Grayfbrook  verfus  Fox.  275 

A  brief  Report  of  the  Arguments  of  the  fudges  of  the  Common-Bench,  and  of  the  Judg- 
ment given  in  Eafter  Term  in  the  feventh  Tear  of  the  Reign  of^ueen  Elizabeth,  upon  a 
Demurrer  in  Law  in  a  Writ  of  Detinue  brought  before  them  by  Alvared  Grayfbrook  Exe- 
cutor of  the  Teftament  of  Thomas  Kene,  againfl  Robert  Fox.  And  the  Record  appears 
among  the. Records  of  Michaelmas  Term  3  &  4  Elizabeth.  Rot.  1338.  and  was  read  as 
follows 

TDObert  Fox  late  of  Middleton  in  the  County  aforefaid  Hufbandman  was  fummoned  to  anfwer^/-  Mbb.¥em$& 
■**-  vared  Grayfbrook  Gentleman,  Executor  of  the  Teftament  of  Thomas  Kene  Gentleman  other- 4^/,;B'R<"'1338' 
wife  called  Thomas  Kene  of  Sutton  in  Coldfield  in  the  County  of  Warwick  Gentleman,  other wife^^on. 
called  Alvared  Grayfbrook  my  Son-in  Law,  which  Alvared  I  conftitute  and  make  my  true  and  lawful 
Executor  of  this  my  laft  Will  and  Testament ',  of  a  Plea  that  he  render  to  him  Goods  and  Chatties 
to  the  Value  of  100  s.  which  he  unjuftly  detains  from  him,  C5f.     And  whereupon  the  fame  Al- 
vared by  Thomas  Newman  his  Attorney  fays,  that  whereas  the  aforefaid  Thomas  Kene  in  his  Lifetime 
the  27th  Day  of  December  in  the  fecond  Year  of  the  Reign  of  the  Lady  the  Queen  now,  at  Sut- 
ton in  Coldfield,  was  poffeffed  of  Goods  and  Chatties,   viz.  of  one  Cart  bound  with  Iron,  feven 
"Yokes  harnilhed  with   Iron,  two  Yokes  with  iron  Rings,  called  Copyokes  with  Rings,  fix  iron 
Tews,  three  Cock-cleaves  with  Pins,  two  Culters,  two  Plow-fhares,  three  Nagers,  two  Muck-  *  SeejSaond. 
forks,  two  Muck-hooks,  one  double-grained  Fork,  called  a  Pike-fork,  one  Wainrope,  one   Mat-  PX*™™^'**  t>v 
tock,  one  Brierfithe,  two  Carts  called  Tumbrels,  two  Spades,  one  Hopper,  four  Rings  called  Ox-  Hak  c.  j.  that 
bows,  two  iron  Rings  called  Sithe-rings,  four  Carts,  one  great  Harrow  called  an  Ox-barrow;  and Leu'erV-tdfa- 
two  Harrows,  called  Small-harrows,  to  the  Value,  &c.  as  of  his  own  proper  Goods  and  Chatties,  mentary  0r  of 
And  being  fo  thereof  poffeffed,  the  fame  Day  and  Year  at  Sutton  in  Coldfield  aforefaid  died,  after  ;s  but  Mauerof 
whofe  Death,  viz.  the  fir  ft  Day  of  February  in  the  fecond  Year  abovefaid,  the  faid  Goods  and  Form>  and  not 
Chatties  to  the  Hands  and  Poffeffion  of  the  aforefaid  Robert  Fox  at  Middleton  came,  and  in  the  °nd  no  Idvan- 
Cuftody  and  Poffeffion  of  the  faid  Robert  yet  are-,  whereby  an  Adion  has  accrued  to  the  fame  Al-  tag=canbetaken 
vared  to  demand  and  have  of  the  aforefaid  Robert  the  Goods  and  Chatties  aforefaid,  neverthelefs  thereof  on  a  ge- 
the  fame  Robert,  although  often  requefted,  the  Goods  and  Chatties  aforefaid  to  the  fame  Alvared  ne™]T>emwer' 
has  not  yet  delivered,  but  the  fame  to  deliver  to  him  has  hitherto  refufed,  and  yet  refufes,  and  un-  Neir.  LexTef- 
juftly  detains,  wherefore  he  fays  that  he  is  damnified  and  has  Damage  to  the  Value  of  10/.  and  stTtut«  of iVe? 
therefore  he  produces  the  Suit,  &c.     And  he  produces  *  here  in  Court  the  Letters  teftamentary  17 Car. z.c^.s. 
of  the  aforefaid  Thomas  Kene,  whereby  it  fufficiently  appears  to  the  Court  here  that  the  faid  Alva-  \f  4  Ann' cap' 
red  is  Executor  of  the  Teftament  aforefaid,  and  thereof  hath  the  Adminiftration,  &c. 

And  the  aforefaid  Robert  Fox  by  Edward  Colbarn  his  Attorney  comes  and  defends  the  Force  and  Bar> 
Injury  when,  &c.  by  protefting  that  the  aforefaid  Thomas  Kene  did  not  make  any  Teftament,   by 
protefting  alfo  that  he  did  not  conftitute  the  aforefaid  Alvared  Executor  of  his  Teftament,  as  in  his     \ 
Declaration  aforefaid  is  above  fuppofed,  for  Plea  fays,  that  the  aforefaid  Alvared  his  Adion  afore- 
faid againft  him  ought  not  to  have,  becaufe  he  fays  that  well  and  true  it  is  that  the  aforefaid  Tho- 
mas Kene  in  his  Lifetime  the  aforefaid  27th  Day  of  December  in  the  fecond  Year  abovefaid  at  Sut- 
ton in  Coldfield  aforefaid  was  poffeffed  of  the  Goods  and  Chatties  aforefaid,  as  of  his  own  proper 
Goods  and  Chatties,  and  being  fo  poffeffed  thereof,  the   fame  Day  and  Year  at  Sutton  in  Cold- 
field  aforefaid  died.     And  the  fame  Robert  Fox  fays,  that  after  the  Death  of  the  aforefaid  Thomas 
Kene,  the  Adminiftration  of  all  the  Goods  and  Chatties  which  were  the  fame  Thomas  Kene's  at  the 
Time  of  his   Death  was  by  John  Diot  Commiffary  of  the  reverend  Father  in  Chrift  Thomas  Ben- 
iham  Bifhop  of  Coventry  and  Litchfield,  at  Litchfield  in  the  County  of  the  City  of  Litchfield,  the  15th 
Day  of  January  in  tht  fecond  Year  abovefaid,  committed  to  one  Thomas  Kene  Son  of  the  aforefaid 
Thomas  Kene  the  Teftator,  tS-c.     By  virtue  of  which  faid  Adminiftration  the  fame  Thomas  Kenexkvz. 
Son  was  poffeffed  of  the  Goods  and  Chatties  aforefaid-,  and  being  fo  thereof  poffeffed,  afterwards  ■ 
and  before  the  Day  of  proving  the  Teftament  of  the  aforefaid  Thomas  Kene  the  Teftator  by  the 
aforefaid  Alvared,  viz.   the  27th  Day  of  January  in  the  fecond  Year  abovefaid,  the  aforefaid  Thomas 
Kene  the  Son,  at  Sutton  in  Coldfield  aforefaid,  fold  the  Goods  and  Chatties  aforefaid  in  the  Decla- 
ration aforefaid  fpecified  to  the  fame  Robert  Fox  for  a  certain  Sum  of  Money  between  them  then 
agreed  on,  and  to  the  aforefaid  Thomas  Kene  the  Son  by  the  faid  Robert  Fox  in  Hand  then  paid  ; 
by  reafon  of  which  faid  Sale  the  fame  Robert  Fox  the  fame  Goods  and  Chatties  into  his  Hands 
took,  and  was  and  yet  is  of  the  fame  Goods  and  Chatties  poffeffed.     And  this  he  is  ready  to  ve- 
rify, wherefore  he  prays  Judgment  if  the  aforefaid  Alvared  his  Adion  aforefaid  againft  him  ought 
to  have,  &JV. 

And  the  aforefaid  Alvared  fays,  that  the  Plea  aforefaid  by  the  aforefaid  Robert  Fox  above  in  plaintiff  demon. 
Bar  pleaded  is  infufficient  in  Law  to  preclude  him  the  faid  Alvared  from  having  his  Adion  aforefaid 
againft  the  fame  Robert,  and  that  he  has  no  Neceffity,  nor  is  by  the  Law  of  the  Land  bound 
to  anfwer  the  fa;d  Plea  in  Manner  and  Form  aforefaid  pleaded.  And  this  he  is  ready  to  verify, 
wherefore  for  Want  of  a  fufficient  Anfwer  in  this  Behalf,  the  fame  Alvared  prays  Judgment,  and 
Delivery  of  the  Goods  and  Chatties  aforefaid  together  with  his  Damages  by  Occafion  of  the  detain- 
ing the  faid  Goods  and  Chatties  to  be  adjudged  to  him,  &c. 

And  the  aforefaid  Robert  Fox,  for  that  he  has  above  alledged  fufficient  Matter  in  Law  to  pre-  joinder  in  De- 
elude  the  aforefaid  Alvared  from  having  his  Adion   aforefaid  againft  him,  which  he  is  ready  tomurrer" 
verify,  which  faid  Matter  the  fame  Alvared  does  not  deny  nor  thereunto  in  any  wife  anfwer,  but 
the  faid  Averment  wholly  refufes  to  admit,  prays  Judgment,  and  that  the  aforefaid  Alvared  may 

1  be 
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be  precluded  from  having  his  Action  'aforefaid  againft  him,  &c.     And  becaufe  the  Juftices  here 
Continuance,      will  advife  themfelves  of  and  upon  the  Premiifcs  before   they  give  Judgment  thereon,  Day  is 
given  to  the  Parties  aforefaid  here  until  in  eight  Days  of  St.  Hillary  to  hear  their  Judgment  thereon, 
becaufe  the  Juftices  here  not  yet,  &c. 

The  case.  The  Cafe  was  recited  in  this  Manner.  It  appears  by  the  Record  that  Alvared  Gray/brock 
Eafter  Term  7  e- Executor  of  the  Teftament  of  Thomas  Rene  has  fued  an  Action  of  Detinue  againft  Robert  Fox 
of  Middleton  in  the  County  of  Warwick,  for  one  Cart  bound  with  Iron,  and  leven  Yokes,  and 
waH^da^-8  divers  other  Goods  and  Chatties;  and  has  counted  that  the  Teftator,  the  27th  Day  of  Decem- 
points  an Execu-  far  in  the  2d  Year  of  the  Reign  of  the  prefent  Queen,  was  poffeffed  at  Sutton  in  Coldfield  of  the 
the  oTdtaty"'  faid  Goods,  as  of  his  own  proper  Goods  ;  and  being  fo  poffeffed,  the  fame  Day  and  Year  died 
without  taking  at  Sutton  in  Coldfield  aforefaid  in  the  County  of  Warwick,  after  whofe  Death,  viz.  the  firft  Day  of 
commit  Admi-  February  in  the  faid  2d  Year,  the  Goods  and  Chatties  came  to  the  Hands  of  the  faid  Robert  Fox 
niftrationtoy.5.  at  Middleton  aforefaid,  and  in  his  Hands  now  are,  whereby  an  Action  has  accrued  to  the  Plain- 
cutoTh^proved  tiff-  The  Defendant  makes  Defence,  and  by  protefting  that  the  faid  Thomas  Kene  did  not  make 
the  will,  the  any  Teftament,  and  alfo  by  protefting  that  he  did  not  conftitute  the  Plaintiff  his  Executor,  for 
feitr'the  Goods  Plea  fays  that  the  faid  Alvared  ought  not  to  have  his  Action  againft  him,  becaufe  he  fays  that 
of  the  deceaied,  true  jt  js  tnat  the  faid  Thomas  Kene  the  faid  27th  Day  of  December  in  the  faid  2d  Year  was  poffefild 
tof  afterwards""  of  the  faid  Goods,  and  thereof  died  poffeffed  the  fame  Day  and  Year,  as  the  Plaintiff  hath  de- 
proves  the  will,  cjarecj<  gut  foe  fayS  tr,ac  after  trie  I3eath  of  the  laid  Thomas  Kene  the  Adminiftration  of  all  his 
Toe  foT§thee '"  Goods  and  Chatties  was  by  John  Diot  Commiffary  to  Thomas  Bent  ham  Bifhop  of  Coventry  and  Litch- 
Go°ds  nSenLd^^'  at  Litchfield  in  the  County  of  the  City  of  Litchfield,  the  15th  Day  of  January  in  the  faid  2d 
adjudged  that  he  Year  of  the  Reign  of  the  prefent  Queen,  committed  to  one  Thomas  Kene  Son  to  the  faid  Thomas 
ftouid  recp°™>to  Kene  the  Teftator.  By  force  of  which  Adminiftration  the  faid  Thomas  Kene  the  Son  was  poffeffed 
ruperfedcB  the  ,  of  the  faid  Goods  and  Chatties ;  and  being  fo  poffeffed,  afterwards  and  before  the  Day  of  the  Pro- 
Admhnftiauon^  kate  Qf  ^  fa^  Teftament  of  the  faid  Thomas  Kene  the  Teftator  by  the  faid  Alvared,  viz.  the  27th 
sale  mane  under  Day  of  January  in  the  2d  Year  aforefaid,  the  faid  Thomas  Kene  the  Son  at  Sutton  in  Coldfield  afore- 
^'^bf  averred  &id  fold  the  Goods  and  Chatties  fpecified  in  the  Count  to  him  the  faid  Robert  Fox,  for  a  certain 
that  the  sale  was  Sum  of  Money  between  them  agreed  on,  and  by  him  paid  to  the  faid  Thomas  Kene  the  Son,  by 
the^unerafEx!  force  of  which  Sale  the  faid  Robert  Fox  took  the  fame  Goods  and  Chatties  into  his- Hands,  and 
pences  or  Debts,  was  anfj  yet  is  poffeffed  of  them.  And  this  he  is  ready  to  verify,  and  demands  Judgment.//  ASlio. 
rnmiftrathor  tt  And  upon  this  Plea  the  Plaintiff  has  demurred  in  Law. 

Executor  was 

compellibleto  pay,  for  there  fuch  Sale  fhall  be  indefeafible  for  ever.     S.  P.  TheoI.Dig.  lib.  T.  cap.  18.   §  31.    I  Rol.  Abr.  919.  pi.  2.  in  fine.   2  Lev.  1S2.  183.  ad- 

mitted'fi!/-  Saunders,  arguendo.   1  Freem.  446.   j  Show.  410.  2.  Eac.  Abr.  411.  Godolph.  Orph.  Leg.  141,  §  1.  Wentw.  Off.  of  Exec.  49.  Law  of  Teftam.  &c.  377. 

Exceptionstaken  And  this  Matter  was  debated  by  the  Serjeants,  and  now  this  faid  Eafter  Term  it  was  argued 
to  the  Bar.  j.  ^  Walfh,  Wefton,  and  the  Lord  Dyer  Juftices,  but  Anthony  Brown  was  fick,  for  which  reafon 
mighf  to°be  he  did  not  argue.  And  the  Juftices  who  argued  fpoke  firft  to  the  Exceptions  taken  by  the  Ser- 
taken  after  the  jeants.  And  as  to  the  firft  of  them,  they  all  held  that  the  Proteftations  taken  by  the  Defendant 
pL^w  the  Ac- were  not  taken  nor  placed  in  Order,  for  firft  he  ought  to  fay  that  the  Plaintiff  his  Affion  aforefaid 
tion.  s.  p.  againft  him  ought  not  to  have,  &c.  and  then  take  his  Proteftations  afterwards,  but  to  take  the 
ax,z  '  Proteftations  before  the  Action  is  not  the  ufual  Form  of  Pleading,  but  contrary  to  the  common 
Practice. 
Proteftationmud  Alfo  they  held  that  the  fecond  Proteftation  was  fuperfluous,  it  being  included  in  the  firft  •,  for 
ous.  s^He^s  ^e  firft  Proteftation  is,  that  the  faid  Thomas  Kene  did  not  make  any  Teftament,  and  the  fecond 
Max.  26.  jSj  that  he  did  not  conftitute  the  Plaintiff  his  Executor,  and  if  he  made  no  Teftament  (as  he  fays 
*  Went  off  of ln  tne  foft  Proteftation)  ergo  he  did  not  make  him  his  Executor  ;  *  for  without  a  Teftament  a 
Exec,  a.' Law  of  Man  cannot  be  an  Executor.     Wherefore  the  fecond  Proteftation  being  included  in  the  firft  is  far 

Teftaments,  Sec.  perfluQUS> 

'rh  t  wh'ch  is  -AM"0  tne  Proteftations  here  are  repugnant  to  the  Matter  purfuant.  f  For  a  Proteftation  (as 
the^rounVof5  Walfh  defined  it)  is  a  faving  to  the  Party  who  takes  it  from  being  concluded  by  any  Matter  al- 
the  Party's  Suit  j^ged  or  objected  againft  him,  upon  which  he  cannot  join  Iffue,  and  it  is  no  more  than  an  Ex- 

cannot  be  taken  ^  »        .  1     !?  r-11  1         •  1     j  1  1         r  1      i  •  <  • 

by  Proteftation,  clufion  of  a  Conclusion,  for  he  that  takes  it  excludes  the  other  from  concluding  him  ;  and  it  ought 
SedT  Anfwtr" t0  De  confiftent  wlt^  the  Sequel  of  the  Plea.  But  here  the  Matter  taken  by  the  Proteftation,  viz. 
and  iffue  may  be  the  making  of  the  Plaintiff  Executor,  may  be  denied  by  Anfwer,  and  Iffue  may  be  joined  upon 
IfinDetinue^  ic>  for  ll  is  the  Ground  of  the  Suit,  and  it  utterly  deftroys  the  Action  of  the  Plaintiff;  and  fuch 
the  Executor  of  Matter  as  is  the  Effect  of  the  Party's  Suit  cannot  be  taken  by  Proteftation.  Alfo  the  JLord  Dyer 
etnnoVtakTlT ^id,  that  he  has  confeffed  in  the  Plea  afterwards  a  Thing  which  is  meerly  contrary  to  the  Protef- 
Pr.teftation  thattation,  for  after  that  he  has  alledged  in  his  Plea  that  the  Adminiftration  was  committed  to  the 
thedpian;ntiffahisSon,  and  that  the  Son  by  force  thereof  was  poffeffed  of  the  Goods,  he  fays,  and  being  fo  thereof 
Executor,  s.  p.  poffeffed,  afterwards  and  before  the  Day  of  the  proving  the  Teftament  of  the  aforefaid  Thomas  Kene 
CroTa  365,366!  *be  'Teftator  by  the  aforefaid  Alvared,  &V.  by  which  Words  (before  the  Day  of  the  proving  the 
Cart.  39.  Doc.  Teftament  of  the  aforefaid  Thomas  Kene  the  Teftator)  he  agrees  that  there  was  a  Teftator,  and  a 
Heaath.Wax.a6.  Teftament,  which  is  contrary  to  his  Proteftation,  whereby  he  denies  it.  Wherefore  his  Protef- 
1  Finch  176.     tadons  being  repugnant  to  the  Plea  afterwards  are  not  well  taken. 

a  Finch  359.  °       r    ° 

f  Co.Litt.i24.b.  L!tt-  R-  2°3>  228.  Doc.  Pla.  295.  Heath's  Max.  26.   1  Finch  176.  2  Finch  360.  Vin.  Abr.  tit.  Proteftation  A. 

Exception  2.  And   as  to  another  Exception  taken   to  the  Bar,    in  that  the  Defendant  does  not  fhew  forth 

to  the   Court   the    Letters   of   Adminiftration,    Walflo   and  Wefton    faid    that  this    is  not  ne- 

In  Detinue  by  an 

Executor  againft  the  Vendee  of  Goods  fold  by  an  Administrator  before  the  Will  proved,  the  Defendant  needs  not  ihew  the  Letters  of  Adminiftration.  S.  P.  t  Show. 

4°8-  5  cefiary 
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ceffary  for  two  Caufes,  firft,  for  that  he  pleads  therri  by  way  of  Bar,  in   which  Cafe  they  fhall a  Same  Eiver% 
not  be  fhewn,  a  as  they  ought  to  be  if  a  Thing  was  demanded  by  the  Adminiftrator;    and  fe- ',."  a.%?a0t. 
condly,  for  that  the  Defendant  here  is  not  privy  to  them,  but  they  remain  With  the  Adminiftra- Jeltz'.Monilriins 
tor.     So  that  the  Plea  is  good  notwithstanding  this  Exception.  Pe.  ^ej.1^'.  a. 

Another  Exception  was  taken  to  the  Plea  in  Bar,  for  that  the  Defendant  has  alledged  that  the  ' show-  40S. 
Adminiftration  was  committed  to  Thomas  Kene  the  Son  by  the  Commiffary  of  the  Bifhop  of  Coven-  wXeTit ' 
try  and  Litchfield,  and  has  not  alledged   that  the  Bifhop  of  Coventry  and  Litchfield  was  the  Drdi-""^^3^ 
nary  of  the  Place  where  the  Teftator  died ;  and  if  the  Place  was  not  within  his  Diocefe,  the  Bi-  Ordinary awh0C 
fhop  of  Coventry  and  Litchfield  had  no  Authority  to  commit  Adminiftration,  but  it  is  void,  and  A^uiLt^ 
therefore  to  make  it  good  he  ought  to  fhew  that  the  Bifhop  was  Ordinary  of  the  Place.  But  V/ef-  >=  ollLlxyli 
ton  faid  that  it  is  not  neceffary,  becaufe  it  appears  by  the  Letters  of  Adminiftration,  that  the  Tef- §£ SaSS"8 
tator  died  within  the  Diocefe  of  the  Bifhop   who  committed  the  Adminiftration,  which  ought  todi«i.  seeH.3r 
be  credited  by  Us>  and  to  be  intended  accordingly.     But  the  Lord  Dyer  held  the  contrary,  for, ?{£'$  ple*nf 
inafmuch  as  the  Adminiftrator  derives  his  Authority  from  the  Bifhop  of  Coventry  and  Litchfield,  35-Bro.piead- 
who  has  no  Power  to  commit  Adminiftration  to  him  unlefs  the  Teftator  dies  or  has  Goods  with-  l^!tI&^11'x 
in  his  Diocefe,  therefore  it  ought  to  be  precifely  averred  that  the  Place  where,  &c.  is  within  his  **i  437. 
Diocefe.     And  altho'  the  Letters  of  Adminiftration  fhew  it,  yet  they  don't  bind  any  in  our  Law,  4t9  a.°rs£  pi*. 
for  they  may  be  b  denied,  and  the  Seal  of  the  Ordinary  fhall  not  be  conclufive,   but  it  is  c  ifLable,  c3^- 
and  fhall  be  tried  by  A  an  Inqueft  in  our  Law,  if  I  flue  be  joined  upon  it.     And  he  faid  that  in  a  k^cap'.fof^ 
Writ  of  Annuity  againft  a  Parfon,  if  he  fays  that  he  found  his  Church  difcharged,  and  prays  in  d£.v-i94-pi-7. 
Aid  of  the  Patron  and  Ordinary,  the  ufual  Courfe  is  to  pray  in  Aid  of  fuch  Bifhop  loci  illius  Ordi-\uSo^tli). 
narii.     And  fo  he  ought  to  pray  here,  and  forafmuch  as  he  has  not  done  fo,  the  Plea  is  not  good.  The  M  <     . 

As  to  the  Matter  in  Law,  Waljh  puifne  Juftice  and  Dyer  Chief  Juftice  held  theLaw  for  the  Plain  taw. 
tiff,  and  Wefton  held  it  for  the  Defendant.     e  For,  he  faid,  by  the  Common  Law  before  the  Sta  •  ^j/Muftice  for 
tuteof  Weftminfter  2.  cap.  19.  if  a  Man  had   died  inteftate,  the  Ordinary  fhould  have  had   hiSthe  DeJr"cndant- 
Goods  to  difpofe  of  in  pios  ufus,  for  when  he  died  inteftate,  and  had  not  committed  his  Goods  toe9Co.  38.  b. 
any  Perfon  to  be  difpofed  of,  the  Law  adjudged  the  Ordinary  the  moft  proper  Perfon  to  have  the  jo^^VjJa 
Difpofition  of  them.     For  it  was  to  be  prefumed  that  the  Ordinary,  who  had  the  Care  of  hisCa»-  ^7.  3" 
Soul  in  his  Lifetime,  would  be  the  fitteft  to  have  the  Care  and  Difpofal  of  his  Goods  in  pios  #M3  shot  40". 
after  his  Death,  for  which  Reafon  when  the  Inteftate  had  not  left  the  Charge  of  his  Goods  to  any  l  Flnch  4<o. 
one,  the  Law  committed  them  to  the  Ordinary.     And  therefore  the  Ordinary  might  feize  them,  L^LaV.Tr'aas 
and  keep  them  without  Waft,  and  he  might  have  f  given  or  alien'd  them,  or  have  otherwife  dif-  ,6d-  PotiaSo 
pofed  of  them  at  his  Pleafure,  and  the  Money  arifing  from  them  he  was  to  difpofe  of  in  pios  ufus.  cL  oft"™-"* 
and  if  he  did  not,  he  broke  the  Confidence  and  Truft  repofed  in  him,  for  which  he  flood  charg-"^^"? 
ed  in  Conscience  to  God  :  But  neverthelefs  the  Gift  or  Alienation  of  the  Goods  by  the  Ordinary  5° jSdi- 
was  good  by  the  Law  of  the  Realm.     And  altho'  the  Law  committed  the  Goods  to  the  Ordinary,  nary  ™y  difpofe 
gyet  it  did  not  make  the  Ordinary  chargeable  to  Actions  of  Creditors  for  Debts  due  to  them  by'H'a^!^!^ 
the  Inteftate,  but  the  Charge  of  the  Ordinary  was  only  to  employ  them  in  pios  ufus,  and  in  Ads *  Naff- 
of  Charity,  and  the  Common  Law  did  not  make  him,  being  a  fpiritual  Governor,  fubjecl  to [  if^t  4I°" 
temporal  Suits  for  fuch  Things.     And  this  was  a  great  Defect:  in  the  Common  Law,  there  being  But  fee  theton- 
no  Remedy  to  come  at  the  Debts  of  the  Inteftate,  for  which  Reafon  the  Statute  of 'Weftminfter  2.Dr"yc80Co-  I3J" 
cap.  19.    was  made,  which  provides  that  where  after  the  Death  of  a  Perfon  dying  inteftate,  who  is^y-  iss,*&. 
bounden  to  fame  other  for  Debt,  the  Goods  come  to  the  Ordinary  to  be  difpofed,  the  Ordinary  from  hence-  Abf.'g^c 
forth  pall  be  bound  to  anfwer  the  Debts,  as  far  forth  as  the  Goods  of  the  dead  will  extend,  in  fuch  p>-  *•  *  ink. 398. 
Sort  as  the  Executors  of  the  fame  Party  fhould  have  been  bound,  if  he  had  made  a  Teslament.      Which  ^"^73°^  °f 
Act  has  remedied  the  great  Mifchier  which  was  fuffered  at  the  Common  Law,  and  has  provided  *  Herewith  agree 
that  the  Debts  of  the  Inteftate  fhall  be  paid,  and  that  the  Ordinary  fhall  be  chargeable  for  them,  £*•  [z,H-£- 
and  fhall  be  anfwerable  to  the  Creditors,  as  far  as  the  Goods  of  the  Inteftate,  which  come  to  his#««-  %.  247. 
Hands,  will  extend.     And  the  Words  of  the  Act  (bounden  to  fome  other  for  Debt)  are  not  only  ?Ab7rh '6Roi{ 
to  be  intended  of  fuch  Inteftates  who  were  bound  in  an  Obligation,  but  they  comprehend  every  3  Mo9d\  60.' 3' 
Debtee  for  whatever  Caufe  who  dies  inteftate,  whofe  Executors  (if  he  had  made  any)  fhould  have:0I^/ow,*?9:(1 
been  chargeable  with  his  Debt.     And  therefore  they  comprehend  the  Debt  of  an  Inteftate  who  *To.  a  Finch 
owes  to  his  Leflor  Arrears  of  Rent  referved  upon  a  Leafe  for  Years,  and  every  other  Debt  which  TethnY  ^  ^ 
an  Executor  is  bound  to  pay.     h  So  that  this  Statute  has  made  the  Ordinary,  who  before  difpofed  -p°ft  280  (dj. 
of  the  Goods  of  the  Inteftate  as  a   fpiritual  Governor,  fubjecl:  to  temporal  Suits  for  them,  and  comraryli  tt 
fueable  by  Action  of  Debt,  or  other  perfonal  Suit,  which  lay  againft  the  Inteftate,  and  has  madeH-  7-^.b  P-r 
him  charg.  able  in  the   temporal  Law  as  far  as  the  Value  of  the  Goods  will  reach.     j  And  accord-  mmta™^ to' 
ingly  there  is  a  Writ  formed  in  the  Regifter,  viz.  Command  M.  Biftocp  of  E.   to  whofe  Hands  theM-9-^.  4- 
Goods  and  Chatties  which  were  B's,  who  died  inteftate,  as  it  is  faid,  came,  that  juftly,  &c.  he  render,  %Danhf.  Fitz. 
£sJV.  fo  that  the  Poffcffion  of  the  Goods  and  the  Act  make  him   chargeable,   but  further  than  theExecutors  a- 
Goods  extend  he  fhall  not   be  charged.     And,  Sir,  altho'  the  Ordinary  might  by  the  Common  9  c°."  3893'b.' 
Law  feize  and  take  the  Goods  which  the  Inteftate  had  at  the  Time  <  f  his  Death,  yet  for  the  Debts  \ inft-  39?- 
due  to  the  Inteftate,  or  for  Things  in  Action,   the  Ordinary   had  no   Remedy  either  k  before  or90V  pi.' 4*  r' 
1  fince  the  Statute,  for  he  could  not  bring  an  Action  of  Debt  or  other  Action  for  a  Debt  due  to^Regift.  141.  a. 
the  Inteftate,  and  by  the  fame  Reafon  he  could  not  m  releafe  the  Debts  due  to  the  Inteftate  ;  but  Nds'.Lel?r'e&. 
his  Intereft  was  only  to  feize  the  Things  whicji  the  Inteftate  had  in  PofTeflion,  ai*d  with  them  he  "• 
might  do  as  he  pleafed,  but  he  could  not  fue  the  Debtors  of  the  Inteftate.     And  this  was  taken  b,  perF^fcu*. 
to  be  a  great  Mifchief,  for  by  this  Means  the  Debtors  would  keep  in  their  own  Hands  the  Mo  9  Co-  39-  *■■ 
ney  which  they  owed  the  Inteftate,  and  thereby   the  Perlons  to  whom   the  Inteftate  was  indebt-pi.  L'riFineh.6' 
ed  could  not  have  Remedy  for  the  Debts  due  to  them  by   the  Inteftate,  but  only  according  to*?**  %*""& 
the  Kate  of  the  Value  of  the  Goods  in  Pofieflion,  fo  that  if  th'Debt  which  the  Inteftate  owed  \  m'.  i9Meu  -«*' 

Fitz.  Covenant 
24.  M.  iS.  9.6.23.  *>•  per F»rfifaie,  I  Rol.  Abr.  ro6.  pi.  5.  W.  Jones  175.  »M,  i3,  H.  6.  13.  b  ftr  Forte/cue.  9  Co,  39..  a,  1R0I.  Abe.  506  pi.  6.  W.Joncsi75. 
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was  40 1.  and  he  died  having  Goods  to  the  Value  of  20  1.  and  a  good  Debt  of  20  1.  was  due  to 
N**ui*Trf-  him  by  Obligation,  now  he  to  whom  he  owed  the  40  1.  could  only  have  Remedy  for  20  1.  of 
tam.  la.Haicon  his  Debt,  that  is  to  fay,  for  no  more  than  the  Value  of  the  Goods  in  PofTeffion,  for  none  could 
Poftrfo  (h°.' d'  fue  for  the  20  1.  due  to  the  Inteftate.  And  thus  he  to  whom  the  Inteftate  was  indebted  was  de- 
frauded of  his  Debt,  and  he  that  was  indebted  to  the  Inteftate  retained  the  Debt  in  his  Hands, 
bsee Ante 277  which  by  good  Reafon  ought  to  go  to  fatisfy  the  Creditor  of  the  Inteftate;  and  this  was  taken 
(f)«  to  be  a  Thing  againft  Confcience,  and  a  great  Mifchief.     And  therefore  to  redrefs  it  the  Statute 

e mm,  when  the  of  3 1 .  Ed.  3.  cap.  11.  was  made,  which  enacts,  that  in  Cafe  where  a  Man  dieth  inteftate,  the  Ordi- 
Common  Law    mrjes  fhaU  depute  the  next  and  moft  lawful  Friends  of  the  dead  Perfon  inteftate  to  adminifter  his  Goods, 
diriary  witfc  °'~  which  Deputies  /hall  have  an  Atlion  to  demand  and  recover  as  Executors  the  Debts  due  to  the  f aid  Per- 
PovWrtc , commit  rQ^  inteftate  in  the  King's  Court,  for  to  adminifter  and  difpend  for  the  Soul  of  the  dead,  and  JhaU  an' 
tiorbeforTthe  fwer  alfo  in  the  King's  Court  to  others  to  whom  the  f aid  dead  Perfon  was  holden  and  bound,  in  the  fame- 
statute  of  31.     j\flanner  as  Executors  /ball  anfwer  :  And  they  JhaU  be  accountable  to  the  Ordinaries,,  as  Executors  are 
Committee  was  in  the  Cafe  of  a  Teftament,  as  well  of  the  Time  p aft  as  the  Time  to  come.     So  that  this  Act  provides 
1^  ^n^^  that  where  a  Man  dies  inteftate,  the  Ordinary  fhall  commit  the  Adminiftration  to  others  who 
plight  with  the  are  the  next  aud  moft  faithful  Friends  of  the  dead,  and   it  gives  them  an  Action  of  Debt,  and 
£if  from  whom  does  not  §ive  iZ  t0  ^  Ordinary  himfelf.     And  the  Reafon  thereof  feems  to  be,  becaufe  the  Or- 
his  Eftate  was    dinary  is  a  fpiritual  Governor,  wholly  converfant  in  fpiritual  Caufes,  to  whom  it  is  inconvenient 
therefore  If  the  to  toil  in  the  temporal  Concerns  of  others,  and  therefore  the  Statute  has  given  him  Liberty  to  ap- 
o'rdinary  could  point  others4to  take  the  Trouble  of  the  Adminiftration  of  the  Inteftate's  Goods,  and  they'lhall  have 
the  inteft°artea'scn  Power  as  Executors,  and  may  recover  the  Debts  of  the  Inteftate,  •,  and  fo  it  has  remedied  the 
Goods  (as  the    faid  Mifchief.     And,  Sir,  altho' this  Act  gives  Power  to  the  Ordinary  to  commit  the  Admini- 
So°ePiA°n"e  ftration  to  others,  yet  it  feems  to  me  that  he  might  a  do  it  by.  the  Common  Law  before  this  Act. 
2-7  (f).  and     For  if  the  Common  Law  gave  the  PofTeffion  of  the  Goods  to  him,  from  thence  it  follows  that  he 
IhoHty  here""  might  commit  them  to  another,  for  when  he  had  the  Goods  he  might  do  with  them  at  his  Plea- 
vouched  to  fup-  fure .  anc|  as  he  might  b  give  them  or  fell  them,  by  the  fame  Reafon  he  might  commit  them  to 
/\°ir!'ertionC)°n«"ry  another,  if  he  pleafed,  and  the  Committee  might  do  the  fame  with  them  that  the  Ordinary  might. 
ctifeqnmn  jequi-  For  the  chief  Charge  of  the  Ordinary  is  about  divine  and  fpiritual  Things,  and  altho'  our  Law 
committeecouid  gives  him  Authority  over  the  Goods  of  lnteftates  in  his  Diocefe,  yet  the  Care  and  Difpofition  of 
not  do  it,  nam  them  js  not  his  principal  Charge,  for  that  is  converfant  about  fpiritual  Matters,  as  it  is  faid  be- 
taTntn'poteji  cjfc  fore,  and  if  he  could  not  commit  the  Goods  and  the  Difpofal  of  them  to  another,  great  Inconve- 
major primitha.  njence  WOuld  follow  from  it.     For  as  one  might  die  inteftate  within  his  Diocefe,  fo  might  20,  or 
.     100,  or  1000 ;  and  if  he  could  not  commit  the  Adminiftration   and  Care  of  them   to  others, 
Note,  theywe're  then  he  muft  take  it  upon  himfelf,  and   the  Bufinefs  would  be  fo  great  that  it  would  withdraw 
therNameof     him  from  his  principal  Charge  and  Vocation,  which  is  about  divine  and  fpiritual   Things,  and 
Executors,  5  Co.  after  all  he  could  not  be  able  to  perform  all  the  Bufinefs  concerning  the  Goods  of  lnteftates,  which 
"&.4Hi4.%«s.  would  be  attended  with  great  Inconvenience.     For  which  Reafon  the  Law  ex  neceffitate  gave  him 
HaieonF.N.B.  Authority  to  commit  the  Adminiftration  of  the  Goods  of  lnteftates  to  others,  before  the  Statute 
Le°Teit^m.f'i3.°f  31-  Ed.  3-     And  ^Llcn  Committees  might  c  give  or  fell  the  Goods  which  came  to  their  Hands, 
and  do  with  them  at  their  Pleafure  ;  and  fuch  Committees  or  Adminiftrators  might  be  d  fued  in 


=  2in!t.  -98,  an  Action  of  Debt  before  the  Statute  of  31.  Ed.  3.  as  well  as  the  Ordinary  might,  and  this  by 
?  show.  \i-p1'  Equity  of  the  Statute  of  Weftminfter  2.  cap.  1 9.  So  that  before  the  Statute  of  3 1.  Ed.  3.  the  Ad- 
Neif.  LexTcf-  miniftrators  might  be  fued  by  the  Creditors,  and  the  Adminiftrators  had  full  Power  to  alien  or 
290.  ('dj:  '  give,  or  otherwife  difpofe  of  the  Goods  of  the  Inteftate  which  Came  to  their  Hands.  e  But 
fuch  Adminiftrator  could  not  get  in  any  Debt,  nor  fue  any  Action,  for  his  Authority  was  con- 
'i^Ft^Ex'  finec*  on'v  to  t'ie  Things  in  PofTeffion,  and  he  could  not  meddle  with  Things  in  Action,  for  he 
LutMsic^.'rVo"  could  not  releafe  a  Debt  due  to  the  Inteftate,  any  more  than  an  Executor  now  can  before  Probate 
49c-Pers i'^*82,  of  the  Will.  For  before  the  Executor  has  proved  the  Will  of  the  Teftator,  he  cannot  have  f  any 
9  Co".  3g'.  a.  39.  Action  of  Debt,  and  by  the  fame  Reafon  he  cannot s  releafe  the  Debt,  for  he  cannot  be  faid  to 
Co' Lit°"a5at  b  nave  a  R'gnt  to  that  which  he  has  no  Means  to  obtain,  and  the  Debt  which  he  cannot  demand 
1  Roi.  r.  zi.  he  cannot  difcharge.  And  thus  the  Law  was  touching  the  Adminiftrator  before  the  Statute  of 
wentw3Ioff.  of  -U  ^-  3-  f°r  ne  had  no  Power  to  get  in  any  Debt  or  Duty  due  to  the  Inteftate,  and  by  Rea- 
Exec.  35.  ibn  thereof  the  Debtors  of  the  lnteftates  would  keep  the  Debts  in  their  own  Hands,  and  the 
Le0sa.0,iP44,?4^  'Creditors  of  the  lnteftates,  who  ought  to  have  them,  were  difappointed  of  them,  as  it  is  faid 
§4.  is4.  before,  which  was  a  Thing  againft  Confcience,  and  a  great  Mifchief ;  for  the  Redrefs  of  which 
nq^V*.-'  tHe  Act  enables  the  Adminiftrators  to  have  an  Action,  and  to  recover  the  Debts,  as  Executors 
Hod  2*0  (0).  may,  which  Point  is  the  only  Purview  of  the  Act.  But  as  to  our  Cafe,  viz.  as  to  the  h  giving  or 
b/«ncLaood,  '  aliening  the  Goods  in  his  Hands,  the  Adminiftrator  had  Power  to  do  this  at  the  Common  Law. 
that  he  cannot  ^nd  altho'  the  Act  provides  that  the  Ordinary  fhall  commit  the  Adminiftration  in  cafe  where  a 
for  the-lxVutor  Man  dies  inteftate,  and  in  our  Cafe  here  hedid  not  die  inteftate,  but  made  a  Teftament  and  Execu- 
m3Affion^Demre  tors'  ana-  ^ore  tne  Probate  Adminiftration  was  committed,  and  the  Adminiftrator  aliened  the 
probate,  but  he  Goods,  and  afterwards  the  Teftament  was  proved,  yet  it  feems  to  me  that  the  Sale  of  the  Ad- 
cann°^eltIDre]  miniftrator  fhall  be  good,  becaufe  it  is  declared  in  the  Pleading  that  the  Ordinary  had  Notice  of 
Abr.  9if.  a."  the  Teftament.  ''  And  if  he  that  is  Executor  keeps  the  Teftament  fecretly,  and  neither  he  nor 
P8i%mic.R3o™ 'any  otrier  gives  Notice  of  it  to  the  Ordinary,  there  is  no  Defect  in  the  Commiffion  of  Admini- 
jos./xriVaK/ j-  ftration  by  the  Ordinary,  for  he  did  not  know  but  he  had  the  Care  of  the  Goods  ;  and  there  is 
Llwof  Tefta-°'  Reafon  to  think  that  the  Goods  might  have  been  wafted,  if  he  had  not  appointed  the  Admi- 

ments,  &c.  360,  niftrator  to  have  the  Care  of  them,  and  therefore  he  is  not  bound   to  take  Notice  of  the  Tefta- 

361,363.  t 

S  Al!  the  Books  fcem  to  be  clearly  againft  this  Opinion  in  this  Point.  See  Co.  Litt.  292.  |b.  5  Co.  2S.  a.  bis.  9  Co.  39.  a.  10 Co.  $2.  a.  »  Brownl.  174. 
T.  Jones  73.  1  Freem.  44.6.  Salk.  301.  3  Salk.  163.  10  Mod.  171.  n  Mod.  39.  4Bac.  Abr.  280.  Godolph.  Otph.  Leg.  145,  §  4,  Law  of  Teftaments  &c.  360, 
j' ^.Wentw.OSf.  of  Exetut.296.  Poll  281  (e).  b  See  fupra  (c).  »Law  of  Teftamentt,  &c.  451. 

ment, 
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ment,  for  that  is  a  fecrct  a  Thing,  which  the  Ordinary  fhall  not  be  bound  to  enquire  after  ;  and  a  See  Hob.  5i 
teftamentum  eft  tefiimonium  mentis,  and  how  can  it  be  faid  the  Teftimony  of  his  Mind,  when  it  is  Notke  m'Jfttf ' 
not  known  ?  Wherefore  it  is  reafonable  that  it  fhould  be  made  known  to  the  Ordinary.     b  As  if  g'venofaThing 
there  be  Lord  and  Tenant,  and  the  Tenant  makes  a  Feoffment,  the  Lord  may  avow  upon  his  ^^ 
ancient  Tenant,  for  he  is  not  bound  to  take  Notice  of  the  Feoffment,  but  the  Feoffee  ought  tobH-8-H-7- 
give  the  Lord  Notice  of  his  Purchafe.     c  And  if  an  Action  of  Debt  is  fued  againft  an  Executor  )tjdy!uf^i 
who  has  Affets  in  his  Hands,  and  he  not  having  Notice  of  the  Writ  pays  the  Affets  toothers,  H.6.'34.b.^ 
and  afterwards  has  Notice  of  the  Writ,  he  fhall  be  allowed  to  pay  the  Affets  to  the  others,  and  Ed^s"'.^ 
fhall  not  be  chargeable  to  the  Plaintiff  for  it,  altho'  he  had   not  Notice  before  the  Capias  pluries,  Choke-  M- 8- 
as  it  is  held  in  2.  H.  4.  for  there  the  Executor  who  came  in  at  the  Capias  pluries  faid  that  he  A&r«J».  Bro!' 
had  fully  adminiftred  before  he  had  Notice  of  the  Writ,  which  was  fued  in  d  another  County  than  Avowry  97- 
where  he  dwelt,  and  the  Opinion  of  the  Court  was,  that  the  Plea  was  good,  and  that  he  fhould  ^o?ibi<Liu, 
not  be  charged  to  the  Plaintiff  for  the  Goods  which  he  had  employed  in  Payment  of  other  Debts  ,46- 
pending  the  Writ,  where  he  had  not  Notice  of  the  Writ ;  wherefore  the  Plaintiff  faid  that  he  c  T  -  h  *  - 
warned  him  at  fuch  a  Day,  at  which  Time  he  had  Affets,  priji,  et  alii  e  contra.     e  So  that  we  p1-  i-  Ktz.Sxt 
fee  Notice  ought  to  be  given  to  the  Ignorant  by  him  that  has  Knowledge  of  the  Matter,  or  dk  b™?£  .s Adrnf. 
he  that  has  Knowledge  fhall  not  take  Benefit  of  the  Things  which  the  ignorant  Perfon  does   by  nift"c°rs  s». 
Reafon  of  his  Ignorance  of  the  Matter.   _  So  here  the  Executor  who  had  Knowledge  of  the  Will,  Ss4%tU 
and  did  not  give  Notice  of  it  to  the  Ordinary,  but  fuffered  the  Ordinary  who  was  ignorant  of  l&  '  RoL  Abr- 
the  Will,  to  commit  Adminiftration  to  another,  who  has  adminiftred  and  fold  the  Goods  to  the  hVo'.v'.yg* 
Defendant,  fhall  not  take  Advantage  of  his  own  Silence,  nor  avoid  the  Sale  made  by  the  Admi-  a  Leon  6o- 
niftrator,  who  is  not  averred  to  have  Notice  of  the  Will  at  the  Time  of  the  Sale  made  ;  neither  1  pjLt»  31J& 
fhall  his  Probate  of  the  Will  afterwards  avoid  the  Ads  done  by  the  Adminiftrator  mefne  between  %Flnt\ 79' 
the  Time  of  the  Adminiftration  committed,  and  the  Probate  of  the  Will.     And  altho'  the  Act  Le°g.°2>2o?1'P  ' 
of  31.  Ed.  3.  provides  that  the  Ordinary  fhall  commit  Adminiftration  in  Cafe  where  a  Man  dies  ^entw.  off.  of 
inteftate,  and  in  our  Cafe  here  he  did  not  die  inteftate,  yet  both  fince  the  Ad  and  at  the  Com-  Lex.  Ter;am.e  " 
mon  Law  before  the  Act  Adminiftration  may  be  committed  where  he  that  is  dead  makes  a  Tef-  ^J;' "v  of 
tament  and  Executors.     f  As  if  the  deceafed  makes  Executors,  and   they  refufe  before  the  Ordi-  &c-  433- 
nary,  gor  if  the  Executors  prove  the  Teftament,  and  afterwards  die  inteftate,  there  Adminiftra- 
tion may  be  committed,  and  yet  it  is  not  within  the  Words  of  the  Ad ;  but  it  is  within  the  hIn- 1  The  Law 
tent  of  the  Ad,  for  the  Intent  of  the  Ad  was,  that  Adminiftration  fhould   be  committed  where  fame"!  tho'Yhe5 
there  was  no  Executor  that  would  intermeddle.    So  fhall  it  be  here.     'And  if  a  Man  makes  his  werif  be^ued  in 
Will,  and  appoints  that  the  Executors  of  J.  S.  fhall  be  his  Executors,  and  he  dies  living  J.  S.  ^LtTnthT^Z 
there  the  Ordinary  may  commit  Adminiftration  of  the  Goods  of  him  that  is  dead  ;  and  if  the  ™utors  are  ™m- 
Adminiftrator  gives  or  fells  the  Goods,  and  afterwards  J.  S.  makes  his  Executors,  and  dies,  and  &i£y9to$ii 
his  Executors  prove  the  other  Will,  yet  they  fhall  not  avoid  the  Sale,  or  other  Ads  of  the  Ad-  fcr^ewUifT 
miniftrator,  altho'  he  did  not  there  die  inteftate,  but  made  his  Wiil.     And,  Sir,  the  Intent  of  J^ges  oIr;  si! 
the  Ad  is,  that  if  a  Man  makes  his  Teftament  and  Executors,  and  there  is  a  mefne  Time  in  T.LZThiToi 
which  the  Executors  cannot  or  will  not  execute  the  Teftament,  the  Ordinary  may  in  the  mean  tWsBook,  and 
time  commit  Adminiftration,  and  the  Ads  of  the  Adminiftrator  made  for  the  Time  fhall  bind,  fj^'wi* 
and  this  ftands  with  the  Intent  of  the  Ad,  and  with  common  Reafon.     k  And  if  a  Man  makes ed-  iFreem.  5.-] 
his  Executors,  and  enters  into  Religion,  and  is  afterwards  deraigned,  he  fhall  not  avoid  the  Ads  a'reef^^ 
of  the  Executors  done  in  the  mean  time.     'Same  Law  if  a  Man  makes  his  Teftament,  and  or-  Oft'0(rExec.i4j. 
dains  that  a  m  Year  after  his  Death  fuch  Perfons  fhall  be  his  Executors,  and  die?,  the  Ordinary  eo.Bmd].i34.. 
within  the  Year  may  commit  Adminiftration,  and  the  Sale  or  Gift  of  the  Goods  by  the  Admini-  Hjsa"'*c&- 
ftrator  within  the  Year,  or  other  Ads  done  by  him  within  the  Year,  fhall  never  be  avoided  by  f  T  RoJ  Abr 
the  Executors  after  the  Year ;  for  the  Ordinary  during  the  Year  has  Authority  to  meddle  with  c°7-  rf>  6- 
the  Goods,  and   may  during  that  Time  commit  the  Adminiftration  of  them  to  others,  from  L^rre'ita-5' 
whence  it  follows  that  during  that  Time  the  Ads  done  by  the  Adminiftrator  fhall  be  good  for  ments>&c#  454. 
ever.     So  here  the  Ordinary  not  knowing  that  a  Will  was  made  had  good  Authority  to  commit 6PoftlSl  (<i)- 
Adminiftration  by  the  Intent  of  the  Ad,  and  the  Adminiftrator  to  adminifter.     And  therefore  extends  t^bmh 
the  Probate  of  the  Will  afterwards  fhall  not  difprove  or  avoid  that  which   was  well  done  before, thcfe  intestates, 
but  the  Sale  to  the  Defendant  by  the  Adminiftrator  is  good  and  indefeafible  ;  for  which  Caufes  it  ofTetmitfe* 
feemed  to  him  that  the  Plaintiff  fhould  be  barred.  &c.  454. 

On  the  other  Hand  Waljh  and  the  Lord  Dyer  argued  for  the  Plaintiff.     And  they  faid  that  the  E  ■ . .  • 
Plaintiff  has  declared  as  Executor,  and  has  brought  his  Writ  accordingly,  in  which  it  is  contain-  Phfnt&jiWj?', 
ed  that  the  faid  Thomas  Kene  made  his  Teftament,  and  thereby  made  the  Plaintiff  his  Executor,  AniD^rC-  J- 
and  the  Teftament  is  proved,  and  he  has  produced  it  to  the  Court.     And  the  Defendant  in  the 
Bar  has  (hewn  his  Death,  and  the  Commiftion  of  Adminiftration  to  the  Son,  and  his  Sale  before 
the  Probate  ;  but  he  has  not  faid  that  he  died  inteftate,  and  therefore  inafmuch  as  he  has  not  al- 
leged it,  but  has   confeffed  by  the  ment  dedire  that  he  made  a  Will,  and  that  it  is  proved,  we 
ought  to  confider  how  the  Matter  and  the  Authorities  of  Executor  and  of  Adminiftrator  to  one 
fame  Perfon  ftand  together.     And  as  to  this,  "there  are  three  Perfons  (as  Waljh  laid)  who  have  ip°ft  *Sl  (n)" 
to  do  with  the  Goods  of  the  dead,  that  is,  the  Executor,  the  Ordinary,  and  the  Adminiftrator.  kT     H 
0  The  Executor  is  the  Officer  appointed  for  that  Purpofe  by  the  Party  himfelf,  in  whom  the  14.  a. ' p'tr 
Party  has  repofed  the  Property  of  the  Goods,  and  a  Confidence  to  difpofe  of  them,  and  to  ex-  Br<nun- 
ecute  his  Will.     And  if  the  Party  does  not  appoint  any  one,  then  the  Law  appoints  one  to  preferve  ,    .      ,     . 
his  Goods  without  Waft,  and  to  difpofe  of  them,  and  that  is  the  Ordinary,  p  who  in  Refped  Exceptors  c.pi'. 
of  his  Fundion,  Piety,*  and  Integrity  is  efteemed  in  the  Law  the  mod  worthy   and  fit  Perfon  03'hGL°jph- 
to  perform  fuch  an  Office.     q  And  Adminiftrators  are  appointed  by  the  Ordinary  for  his  Eafe,  §7.  '&,%<£. 
and  to  difcharge  himfelf  of  the  Burden  of  the  Office,  and  they  take  their  Commencement  by  aPoftzdI  ^- 

">  Hereby  note  that  the  Power  of  an  Executor  may  be  fpccially  limited  and  qualified,  SeeSwinb.  240,310.  Wentw.  Off.  of  Exec.  10.         ".Cart  125.  0Salk.3Oj. 

3  Salk.  i6j.  P  Wentw.  Off.  of  Exec.  43.  1  Salk.  303.     3  Salk.  163, 

fpiritual 
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a  9 Co.  38.  a.  fpiritual  Act,  viz.  by  the  Letters  of  Adminiftration,  and  have  Authority  over  a  Thing  tem- 
Swinb. \IT.  poral.  "'But  the  Executor  takes  his  Commencement  by  a  temporal  Act,  viz.  by.  the  making  of 
b  SeeAnte  the  Will  of  the  Teftator,  which  is  a  temporal  Act,  but  takes  it's  Perfection  by  a  fpirittjial  Ad,  viz. 
(e).  and  the      by  Probate  in  the  Spiritual  Court,  and  the  Executor's  Authority  is  over  a  Thing  temporal.    But 

the  Ordinary  or  Adminiftrator  have  no  Authority   or  Intereft,  unlefs  the  deceafed  die  inteftate. 

For  the  Lord  Dyer  faid,  b  if  a  Man  had  died  inteftate,  the  Property  of  his  Goods  came  by  the 
cT.9.  H.7.2.b.  Common  Law  to  the  Ordinary,  becaufe  the  deceafed  had  not  appointed  any  one  to  take  Care  of 
■Extingui'fhment  them.  For  as  by  the  Courfe  of  the  Common  Law  a  c  Freehold  fhal!  be  in  ibme  one* 
53-  and    fhall    not  be  in    Sufpence,    fo  by  the   Common    Law  the    Property    of  Goods  jfhall  be 

andnsee77theS '  in  fome  one,  and  fhall  not  be  in  Sufpence.  And  when  a  Man  has  a  Property  in  Goods, 
Eooks  therecit-  tjie  pr0perty  cannot  be  in  him  longer  than  he  lives,  and  after  his  Death  the  Goods  belong  to  an^- 
e'i  show.  409  other,  as  the  ancient  Verfe  is,  Da  tua  dum  tua  /tint,  quia  pofi  mortem  tua  non  funt.  Then  foraf- 
obita,  arguendo,  much  as  they  cannot  be  his  own  after  his  Death,  and  he  has  not  appointed  them  to.  any  other,  but 
tam.' ix?  C  has  left  them  to  the  World,  the  Law  gives  the  Property  of  them  to  the  Ordinary,  and  becaufe 
t  f.n.b.  120.  d.  he  had  the  Care  of  his  Soul  whillt  he  was  alive,  the  Law  gives  him  the  Goods  to  difpofe  of  for  his 
Teftam.eXi2.      Soul  after  his  Death,  and  to  fuch  and  no  other  Purpofe  he  had  the  Goo  s,   <  for  by  the  Common 

Law  he  fliould  not  be  charged  in  an  Action  of  Debt  for  a  Debt  due  by  the  Inteftate.  e  And  the 
gT.  11.  Ed.  3.  Letter  of  the  Statute  of  Weslminjier  2.  cap.  19.  feems  to  purport  this,  for  it  fays,  the  Ordinary  f rem 
77.  Bro.  161.  henceforth  fhall  he  bound  to  anfwer  the  Debts,  as  far  as  the  Goods  of  the  dead  will  extend,  in  fuch  Sort 
h  „  . .    as  Executors  floould  have  been  bound,  if  he  had  made  a  Teftament ;  which  Words  (from  henceforth) 

imply  that  before  he  was  not  chargeable,  and  therefore  {he  faid)  from  hencejorth.  was  put  in  to 
ntea?  (  )■  ma]-e  him  chargeable  afterwards;  and  by  this  Statute  he  was  made  fo  chargeable  that  if  he  had 
k  f.n.b.  120. d-  died  his  '  Executors  fhould  have  been  chargeable  in  an  Action  of  Debt,  as  far  as  the  Goods 
1 9  Co.  38.  u  which  came  to  the  Hands  of  the  Ordinary  would  extend.  And  therefore,  he  faid,  in  16.  Ed.  2. 
Swinb.  49.9'  an  Action  of  Debt  in  fuch  Cafe  was  maintenable  againft  the  Executors  of  the  Ordinary  :  And  in 
»M.oEd.4.  s  II-  Ed.  3.  an  Action  of  Debt  was  brought  in  fuch  Cafe  againft  the  Executors  of  the  Ordinary, 
4-j.z.perLitt.  but  it  is  not  there  adjudged  one  Way  or  other,  and  the  faid  Cafe  in  16.  Ed,  2.  is  there  cited. 
Bro.  xecutors  ^n ^  not:withftanding  that  the  Statute  of  JVefiminfler  2.  cap.  1  9.  made  the  Ordinary  chargeable  in 
«Saik  01  *«-an-A£ti°n  of  Debt,  h  yet  after  that  Statute  and  before  the  Statute  of  3  1 .  Ed.  3.  the  Ordinary 
Gould,  j.  Trear.  might  commit  the  Adminiftration  to  another,  i  and  fuch  Adminiftrator  fhould  be  charged  in  an 
of  Wilis  *36.  A,5i;jon  0f  £)ebt :  For  in  19.  Ed.  3.  in  an  Action  of  Debt  brought  againft  the  Ordinary,  he  plead- 
« See  Ante  278  ed  that  before  the  Action  brought  he  had  committed  Adminiftration  to  another,  and  there  it  is 
b'  k"dhhe  ^e'o!  a  good  Plea.  And  he  alfo  faid  that  k  Fitzherbert  in  his  Natura  Brevium  takes  the  Law  to 
cited."  be  that  the  Ordinary  might  before  the  Statute  of  31.  Ed.  3.  have  committed  the  Adminiftration 

to  another,  for  he  there  fays  that  before  the  Statute  of  31.  Ed.  3.  Adminiftrators  could  not  have 
L-Lw^lt-  an  Action  of  Debt  againft  the  Debtors,  in  which  Saying  it  is  implied  that  there  were  and  might 
guendo.%i\\L.  301  be  Adminiftrators  before  the  faid  Statute.  But  the  Power  or  Intereft  which  the  Ordinary  himfelf 
Godoith. "orPh.  nack  and  the  Power  and  Authority  which  the  Common  Law  or  the  Statute  of  31.  Ed.  3.  gave 
Leg.  145,  §  3.  him  to  commit  Adminiftration  to  another,  is  but  where  a  Man  dies  inteftate,  fo  that  if  he  makes 
,  a  Will,  fuch  Power  and  Intereft  is  not  given.  For  when  a  Man  makes  a  Will,  thereby  he  com- 
Fitz."  Adminl-  mits  all  his  Goods  to  his  Executor,  and  in  him  he  repofes  the  greateft  Confidence,  and  the  Law 
ftrators  6.  favours  his  Will ;  for  Wills  have  been  ever  fince  Property  has  been  amongft  Men,  and  they 
Swinb.' a7.  have  always  been,  and  by  Neceffity  of  Reafon  ought  to  be,  favoured.  So  that  it  fhall  be  called 
F^ectWs°Lawf  a  Will,  and  his  Executors  who  are  named  fhdl  be  called  Executors,  before  the  Probate  of  the 
of  Teftaments.  Will.  For  St.  Paul  fays,  a  TesJament  is  confirmed  by  Death,  fo  that  by  his  Definition,  and  by 
&c-  365-  our  Law  alfo,  it  is  a  Teftament  when  the  Teftator  is  dead,  and  the  Executors  named  are  Exe- 

r  For  the  com-  cutors '  prefently  and  before  the  Probate  of  the  Teftament,  for  the  Probate  is.  but  a  Confirma- 
mand  of  the  £x- tjon  an(j  Allowance  of  that  which  the  Teftator  has  done.  For  the  Spiritual  Court  Men  have  di- 
toanAdminiftra-  vers  Terms,  as  Infinuation,  which  is  a  Surmife  that  there  is  fuch  a  Teftament,  and  approbation, 
''"e^0"1- 0ff'  which  implies  that  the  Surmife  is  tried  to  be  true,  and  allowed,  and  in  Witnefs  thereof  the  Or- 
Law  ofTefta-' dinary  puts  his  Seal.  But  before  this  is  done  it  is  a  Teftament,  and  the  Executors  named  are 
vin^Abr'  it1'  Executors,  for  the  Death  preceding  makes  it  a  Teftament,  and  by  the  Death  the  Property 
Executors b. 'a.  of  the  Goods  which  was  in  the  Teftator  is  call  upon  and  vetted  in  the  Executors.  And  they 
P'-44-  are  not  called  Executors  in  Refpect  only  that  they  actually  execute,   but  in  refpecl  that  they  may 

S9C0. 37. b.  execute.  m  And  they  may  execute  before  Probate,  "and  may  be  fued,  °  altho'  they  fhall  not  fuefor 
aBaTAbrV/oc.  anY  Duty  due  to  the  Teftator  until  they  have  proved  the  Teftament,  p  and  they  may  alien  or  give 
Swinb. 384,443.  away  the  Goods,  or  otherwife  difpofe  of  them  before  Probate.  And  upon  this  he  cited  the  Cafe 
Le0g.°6P3,'§  6?  '  m  36.  H.  6.  where  an  Executor  commanded  A.  to  take  certain  Goods  of  theTeftatv.r  out  of  the  Pof- 
Wentw.  off.  of  feffion  of  B.  who  accordingly  did  fo,  and  afterwards  the  Executor  refuted  to  adminifter,  and  the 
LawofTeln-  Ordinary  committed  the  Adminiftration  to  B.  who  brought  an  Action  of  Trefpafs  againft  A.  for 
ments&c.  365.  the  faid  taking  of  the  Goods  ;  and  there  it  is  the  Opinion  of  three  Juftices,  that  the  Juftificatioa 
it  feems,  if  the  by  the  Command  of  him  who  was  named  Executor  was  good,  notwithstanding  his  Kefufal  after- 
Ordinary  does  wards,  for  the  Refufal  fhall  not  make  the  Command  void,  nor  prejudice  him  who  was  not  Party, 
fufe,  notwith-  and  who  did  well  at  the  Time  of  the  Act  done.  Which  Cafe  argues  that  before  the  Probate  of 
&An^"f  hJ h;f  tne  Teftament  the  Executor  has  an  Intereft  and  Authority  in  the  Things  which  belonged  to  the 
ftands  good, »/»»»  I  eftator.  And  he  faid  that  it  feemed  to  him  in  this  Cafe,  that  the  Ordinary  might  there  have 
fgu1dfieTn!nde-  we^  '  re^u^  the  Reful  a!  of  the  Executor,  £  for  when  he  had  oxe  intermeddled  with  the  Goods, 
buit.  the  Ordinary   ought    not   to  have  permitted    him    to   refufe    afterwards.     And    he   faid    that 

tGodoiph.Orph.  there  are  fome  Things  which  muft  of  Neceffity  be  done  before  there  is  any  Time  to 
Leg.  145,  §  1.  prove  the  Will,  '  as  to  remove  the  Goods  and  Chatties  out',,  of  the  Houfe  and  Lands 
Ex&Ci.    '°  of  the  Teftator,  which   after   his    Death  are   defcended    to  the  Heir,    for   if   the    Executors 

P  do. 
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do  not  this  m  as  fliorc  a  Time  as  they  convenient^  can,  the  Heir  may  diftrain  them  Damage*  two.. 
feafant.  So  that  before  Probate  the  Law  allows  the  Executors  who  are  named  to  be E^ecuTorf  f^^h 
and  compels  them  to  do  fome  Things  as  Executors,  and  adjudges  the  Proper  of  The "gS^o^. 
of  the  Teftator  to  be  in  them  before  any  Seizure  s  and  if  any  one  takes  them  before  the  Execu  Leg'  &  «1 
tors  faze  them,  •  they  mall  have  an  Adtion  of  Trefpafs  or  Replevin  .gainft  him  tefore  pSSS'^^S'iffi 
for  the  Property  and  Poffeffion  was  caft  upon  them  before  Seizure  b  A?  if  the  tenth  P,rr  r  ^TedL.ee. 
is  fevered  for  Tithes,  the  Parfon  mall  llave  an  Adion  of  Trefpafs,  before  n^izure  Jl£3M$!: 
him  that  takes it  away,  for  the  Property  and  Poffeffion  was  in  him  before  SeLu   !  becaufe   he^e  L   6j. 

JhlViT    LthC  SeVeraf°f  th£  te"th  Part'     C  But'  he  faid>  *  ^e  Parfon  ou^ht  to  have  «  m.  u>,  h  4 

the  belt  Beaft  for  a  Mortuary,  the  Property  (hall  not  be  in  him  before  Seizure,  as  10  H       '     fort  **•  rA 

a  Difpute  may  anfc  whether  it  be  the  beft  Beaft  or  not,  and  therefore  he  mail  determine  his  Elec-  '^ 

tion  by  Seizure,  and  before  that  is  done  he  mall  not  have  an  Adtion  of  Trefpafs  or  S 

Then  if  the  Law  ^mediately  after  the  Death  of  the  Teftator  vefts  the  Property  and  the  Poffeffioa 

of  his  Goods  in   the  Executor,  from  thence  it  follows  that  the  Law  never  veft    th vZzmTk 

the  Ordinary    and  from  thence  it "follows  that  the  Law  never  vefts  the  Property  in  the  Ad  mi  m- 

ftrator.     For  if  he  mould  have  the  Property,  then  there  would  be  two  Properties  of "one vSL 

or  at  leaft  the  L;w  muft  take  the  Property  out  of  the  Executor,  and  SCflS^ 

but  the  Law  will  not  do  him  fuch  Wrong,  nor  will  it  deveft  that  which  it  CwSfSSi Akd 

the  Adminiftrator  cannot  have  a  greater  Property  of  the  Things  in  Poffeffion  than  the  O^t™ 

had  before    and  here  the  Ordinary  before  Adminiftration  had  nS  Property  at  all,  nor  any  ThS 

to  do  with  the  Goods,  but  the  Executor  had  the  Property  and  the  full  Poffeffion  of  them      A 2 

if  there  foould.  be  any  Doubt  in  this  Point    it  is  remoWby  the  Probate,  "of  ZZh    th"  WH1  i^  ThRe[<°^ 

after  the  Death  of  the  Teftator,  by  reafon  of  the  d  Relation  of  the  Probate  in  this  Point  «Z  if T2*V>  Went" 
before  the  Probate  he  had  releafed  a  Debt,  and  afterwards  had  ^te^^^+ZK* 
the  Releafe  good  and  perfeft,  as  V/alJh  faid,  and  yet  at  the  Time  of  the  Releafe  made  herald  taments'&c-377' 
not  have  an  Adtion  or  Debt  for  the  Duty,  becaufe  he  could  not  ffi™  r£  w  11  I      j       i 

q«»,i      k,lf  fuQ  dj  i-         r    i      ,,    i  /J  L"-La"lc  "c  LUUia  not  mew  the   Will  proved  under  *  See  Ante  27S 

Seal  ;  but  the  Relation  of  the  Probate  remo.es  all  Imperfedion  which  might  have  been  alleXd  IJ*'****"** 
before    and  it  over-reaches  the  Adminiftration,  and  the  Authority  of  the  Adm niftr    or    i  The 
Lord  Dyer  termed  it    and  d.fproves  his  Ads  by  annihilating  his  Power.     *  As  if^one  take  '  Letters  'Godoiph.0^. 
of  Adminiftration  of  the  Ordinary  of  the  Goods  of  one  who  dies  inteftate,  and  afterwards the  ^  ^'  §  5' 
Metropolitan  commits  Admin.ftration  to  another,  becaufe  the  inteftate  had  Goods  ?oAe  V^luerf-  *  *  ^ 
8 10/.  in  divers  Diocefes,  there  this  difproves  the  Authority  of  the  firft  Adminid^nr      J  u  be  deemed 

the  fecond  Adminiftrator  to  avoid  the'  Arts  of  the  firft.  7  >  And  $S»St52  t7  "SPSSE 
fid  in  this  Cafe,  that  the  fecond  Adm.niftrator  mail  have  an  Adion  of  Trefpafs  a-ainft  the  firft  s°?tta%fee 
Adminiftrator  for  taking  the  firft  Goods,  for  the  firft  Ordinary  who  comm ted  the Adminift™  " 

tion  had  no  'Authority  to  do  it  where  the  inteftate  had  Goods  to  the  Value  o?Vo/ in  di™nS"h  p7ott  * 
cefes,  but  that  Adminiftration  and  all  the  Dependances  upon  it  are  utter  y  disproved  b tS  (W  %8&2£ 
million  of  the  fecond  Adminiftration.     k  And  he  alfo  cited  the  Cafe  in  *   FJ  V  IZ    V  Tl~  §  «•  *  L=°" 

Sid  TTnSfV-  hr°U#hC  a  Writ  °f  °,ebt  3=™ft  -<^  -fthe  feefcndtrp  er^rt"atAt  ;*=r,ft  *" 
laid  J.  5.  made  him  his  Executor  in  another  County  than  where  the  Afl-inn  »a.  LT   u       J  ? 

Admiration  committed,  and  that  pending  this  SuAeLdpr  *d  SSSnTJXSuSS^V- 
fays        if  a  Man  makes  an  Executor,  it  is  reaionable  that  (if  he  will)  he  Oioud  have  the  nif^n  S"°b-  "=■ 

oo.  of  the  Goods  to  difpend  for  the  Sou!  of  the  deceafed,  for  that  was  his  1  ft  W  II   11"  •  T- »  *  -. 
u  Will  is  reafonable  to  be  performed  ;  and  a  Man  rrnv  m*W  mP  u;.  u       7         •  u  ', .     C    '*•  b-  ^itz.  Ad- 

•*  ledae    and  afr.r^.M,  when  T  k,     \t  r  •      T  7  me  hls  Execut°r  without  my  Know-minitors  s. 

*  ™h  rVA  /  u  '     °tlCe  °f  1C'  !  may  take  uP°n  me  the  Power  of  Executor  •  Br0-  Executors 

and  that  the  Plaintiff  there  fhould  be  barred.     m  And  furrher    h*  L\A    ;r  ra«      u     l    ruli;i^vcu'  m  H.  3.  h.  7. 

H.   7    that   before  the  Ordinary  ^|^Ji|o^^^ 

ought  to  award  Procefs  againft  the  Executor  to  come  in  and  prove  the  TeftarnTnr    ^  ^fu       n  T"  *'  H-  -  '3, 

fon.     But  here  there  is  no  fuch  Thing  done,  for  which  Reafon  the  Probate  here  d  Jrovef  the    * 
Adminiftration  not  only  from  the  Time  of  the  Probate,   but  for  the  whole  Time      For    he  faid  ^ 

the  Probate  prom  the  Executor  here  to  be  a  full  and  perfect  Executor  not  only  for  a  T  me 
bke^felf6^  ffy-d-^elyfince  the  DeatE  of  the  Teftato;      Hit  h^SS-o-^CM. 
to  the  Cafe  put,  viz.      where  a  Man  appoints  by  his  Teftament  that  the  Executors  of  7   9  J^  Le^8- Wentw- 

In  t hlemtn  t  C  ^  ^CCUt°?  "*  ^  ^  W  the  Death  5^^^&^rS?5^ 
.n  the  mean  time  he  has  no  Executor.     Nor  is  it  like  to  the  Cafe  put,  -  where  he  make   one  h.  ^  WJ* 

ITZwJAIp"  hlS  DCath'  f°r  ,WJtMn  f C  Year  he  is  inteftate'  a«d  th«fi«  for  that  Tim  ZftSZ 
s  iUiW   Jh    r  r"  t0,  C°ummiC  Adl^iniftra^on,  and  that  mall  never  be  difproved.     Neither 
is  , :  hke  to  the  Cafe  put    *  where  one  makes  his  Executor,  who  proves  the  Teftamen     and  dies P  Ante  I79  (0' 

!b  c    S    Lfr  ^0rdW  ^  ?TU  Ad^ini^-  o^thcGood.rf?ST^^^W. 
,1^     [  /       r  h£  Jl?C  °/  the  Death  of  the  Ex^utor,  who  died  inteftate,  the  firft  Teftator      V 
died  inteftate,  for  which  reafon  from  that  Time  forwards  the  Ordinary  may  commit  Adminift™  r  '  k^  ^r- 
•nop      Neither  is  it  like,   to  the  C.fe  put,  <  where  a  Man  makes  his  E^l^Zo^tZl  H  9°' 

4  C  t.._»  An«,79(n. 
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there  the  Ordinary  may  afterwards  commit  Administration  to  others,  becaufe  upon  the  Mat- 
»  M.  20.  h.  6.  ter  he  died  a  inteftate.  But  here  in  our  Cafe  Grayjbrook  the  Plaintiff  was  made  Executor  imme- 
^^.'36^.6.  diately  without  the  Intervention  of  any  mean  time,  and  by  the  Probate  he  has  made  himfelf  a 
8.a.i>,rrAWto».full  and  continual  Executor,  occupying  the  Place  and  Authority  of  Executor  for  the  whole  Time 
iRol3Abr.'9o7.'incurred  fince  the  Death  of  the  Teftator,  leaving  no  Time  for  the  Ordinary  or  for  the  Admini- 
pl'-I'hC°s37'a'^'rator  to  *ntermecldle,  but  difproving  their  Authority  and  Intereft.  And  he  faid  that  the  Seal  of 
^"V/inch^'the  Ordinary  put  to  the  Adminiftration  is  but  a  Matter  b  Of  Fact,  which  is  not  any  Eftoppel 
168,  171.  for  tne  Time,  nor  (hall  it  force  the  Executor  to  fue  in  the  fpiritual  Court  to  repeal  it,  but  he 
bwentw.off.bfmah1  avoid  it  by  Plea,  or  by  taking  the  Goods  from  the  Adminiftrator,  or  by  fome  other  Matter 
Exec.  4?.  Law  of  of  Fa-ft  as  Occafion  fhall  offer.  c  And  to  prove  this  he  cited  the  firit  Cafe  in  Trln.  44.  Ed.  3. 
376.*™  " S'  where  one  brought  a  Writ  of  Debt  againft  another  as  Adminiftrator,  and  declared  that  the  Debror 
died  inteftate,  and  that  the  Ordinary  deputed  the  Defendant  to  be  Adminiftrator,  and  he  Pnewed 
i6TFkt.  Admi-tne  f~arne  m  Certainty,  and  the  Opinion  of  the  Courc  there  was,  that  he  ought  to  do  fo  ;  and  the 
jiifirators  15.  Defendant  faid  that  the  deceafed  made  his  Teftament,  and  conftituted  the  Defendant  and  another 
Adminfihatfrs0' ms  Executors,  and  he  demanded  Judgment  of  the  VVrir,  and  fhewed  forth  the  Teftament  proving 
11.  Eftoppel  36. his  Plea,  and  the  Plaintiff  offered1  to  aver  that  the  Party  died  inteftate,  and  the  Defendant  faid 
3ieCa>.r4i,.2a.Doc.'that  he  mould  not  be  received  to  this  Averment  againft  the  Teftament  which  is  proved  before  the 
Pia.  159.  J53-  Ordinary,  and  is  under  the  Seal  of  the  Ordinary,  fed  non  allocatur;  wherefore  the  Plaintiff  had 
t  „  the  Averment,  and  it  was  tried  d  per  Pais.     So  that  the  Seal  of  the  Ordinary  to  the  Probate  of  the 

(d).  Teftament  could  not  deprive  the  Plaintiff  of  his  Averment,  but  that  he  mould  have  it,  and  try 

it  per  Pais.  c  Alfo  he  cited  the  Cafe  in  21.  H.  6.  where  one  brought  an  Action  of  Debt  againft; 
s  ™' Fkz ^xe- a  ^an  as  Execut<>h  wn0  had  adminiftered  as  Executor  of  his  own  Wrong,  and  afterwards  and 
cutors16.Bro.74. before  the  Writ  purchafed  had  taken  out  Letters  of  Adminiftration;  f  as  alfo  the  like  Cafe  in 
2.  R.  3.  in  a  Scire  facias  brought  againft  certain  Perfons  as  Executors,  where  they  had  admini- 
1  ^"b '0RExec°- ^re<^  as  Executors,  and  afterwards  had  taken  out  Letters  of  Adminiftration-,  in  which  Cafes  it 
tors  167.  feems  by  the  better  Opinion  that  the  Plaintiff  fhall  not  be  concluded  by  the  Letters  of  Adminiftra- 
tion ;  but  neither  of  the  Cafes  is  there  adjudged.  s  Alfo  he  cited  the  Cafe  in  34.  H.  6.  where 
em.  34..H.  6.  q-^omas  Lombard  as  Adminiftrator  brought  an  Action  of  Debt,  and  the  Defendant  was  received 

14.  a.-Fitz.  Ad-  r  ■ 

miniftrators 3.  to  avoid  the  Letters  of  Adminiftration  by  faying  that  the  deceafed  made  Executors,  and  that  the 
Br0* 7*  one  had  proved  the  Teftament  in  the  Arches,  and  that  one  was  alive,  abfque  hoc  that  he  died  in- 

i>  t.  7.  Ed.  4.  teftate,  &c.  and  the  Plaintiff  maintained  that  he  died  inteftate,  and  thereupon  Iffue  was  joined. 
12.  b.  Fitz.  Ad-t>  And  alfo,  he  faid,  in  the  Cafe  of  7.  Ed.  4.  before  cited,  the  Executor  who  proved  the  Tefta- 
Bro.  Executors  ment  was  not  forced  to  avoid  the  Letters  of  Adminiftration  granted  before  the  Probate  by  Suit 
MI*  in  the  fpiritual  Court,  but  he  proved  the  Teftament,   and   upon  this  he  was  received  by  Plea  to 

j  j  vw  avoid  the  Letters  of  Adminiftration.  So  fhall  the  Defendant  here,  and  thereby  he  fhall  avoid  the 
Jib.i.cap.iSJ^iSale  of  the  Adminiftrator.  But  Walfo  faid,  if  the  Defendant  here  had  averred  that  the  Ad- 
io^Mv^hddin  m^n^ator  ^ad  aliened  the  Goods  to  him  for  a  certain  Sum,  and  had  employed  the  Money  in 
Equity,  where  aDifcharge  i  of  the  Funeral,  or  of  the  Debts  of  the  deceafed,  or  about  other  Things  which  an  Exe- 

S7ofPt°h^cutor  fllou!d  be  forced  to  do'  there  the  Sale  for  fuch  Purpofes  fhould  not  be  avoided,  but  fhould 

fonai  Egate  as  remain  indefeafible ;  and  the  Reafon  is,  becaufe  by  the  Commiffion  of  the  Adminiftration  to  him 

a  revoked  wm,  by  the  Ordinary,  who  was  ignorant  of  the  Teftament,  he  has  a  Colour  of  Authority,  though 

and  paid  Debts'  it  is  not  a  rightful  one,  and  he  that  has  the  Right  fuffers  no  Difadvantage  although  he  be  bound 

hadnoSNoticeofby  tne  Act  of  the  Adminiftrator,  for  it  is  no  more  than  he  himfelf  was  compellible  to  do,  and 

tie  Revocation,  the  Adminiftrator  having  done  that  which  the  Executor  himfelf  was  obliged  to  do,  his  Act  fhall 

allowed  thofe  e°e  allowed  good,  becaufe  the  Executor  himfelf  is  thereby  freed  and  excufed  from  the  Trouble 

Payments,  Hah q^  doing  it.     And  fo  inafmuch  as  the  Adminiftrator  was  compellible  to  do  it,  (for  if  he  was  fued 

cJ.irf.     "'for  a  Thing  which  ought  to  be  done,  he  could  not  difable  or  difcharge  himfelf  for  the  Time)  it 

is  reafonable,  and  no  Detriment  to  any  one  that  the  Thing  done  fhould  remain  ftable  and  firm 

k  T>  4-  h.  -.  without  Impeachment.      k  And  hereupon  he  cited  the  Cafe  of  Sands  and  Peckham  in  4.  //.  7. 

cutors  4it.z Br""  where  Peckham  claiming  to  be  Executor  to  one  who  was  dead  by  a  falfe  Teftament  fuppofed  to 

Debt  146.  Ante^g  mac]e  by  the  Teftator,  had  got  this  falfe  Teftament  to  be  allowed,  upon  Default  of  Sands  who 

claimed  to  be  Executor  by  a  latter  Will,  before  a  certain  Perfon  appointed  by  a  Delegacy,  and 

the  Will  exhibited  by  Peckham  was  proved,  and  afterwards  Sands  fued  out  another  Delegacy  to 

another,  who  awarded  that  the  Teftament  exhibited  by  Sands  was  true,  and  that  he  was  Executor, 

and  that  the  faid  Teftament  whereby  Peckham  claimed  fhould  be  void,  and  upon  this  Sands  fued 

an  Action  of  Debt  againft  Peckham  for  40  Marks,  which  he  was  bound  to  the  Teftator  to  pay, 

and  Peckham  fhewed  the  Allowance  of  his  Teftament  ut  fupray  and  that  during  the  Time  that  his 

1  Notc  allkw.  Teftament  was  in  force  he  paid  the  40  Marks  to  one  of  whom  the  Teftator  had  received  fo  much 

fui  Ad\s  which  for  Ufury,  and  it  was  adjudged  no  Plea,  becaufe  he  was  not  bound  by  Law  to  repay  the  Ufury, 

hi«wn'wront  ^or  '£  *s  but  a  Thing  of  Confoence,  which  the  Law  will  not  compel  him  to  pay.     But  there  it  is 

does  are  good,    held,  that  although  he  was  not  Executor  of  Right  but  of  Wrong,  '  yet  if  he  had  paid  any  Debt 

5   i*  3°- b-.     rjue  ^  Specialty,  or  other  Thing  which  the  Law  will  force  the  Executor  to  pay,,  the  true  lixe- 

">  Ante  14(d).  cutor  fhould  have  been  bound  by  it,  and  fhould  have  been  obliged  to  allow  it,  becaufe  the  other 

was  compellible  to  pay  it,  and  the  true  Executor  had  no  Prejudice  by  it,  forafmuch  as  he  him- 

cro.'1}'.  j7g.71'  felf  fhould  have  been  bound  to  pay  it.    And  it  is  there  put,  m  that  if  the  Bailiff  of  a  Manor  pays 

Owen28.1M0d.the  Debts  of  his  Mafter  due  by  Specialty  Or  Contradl,  he  fhall  not  be  allowed  for  it  in  his  Ac- 

Ame.  il'{i)'.  4'  count,  becaufe  he  was  not  compellible  to  pay  themj  n  but  if  he  pays  Quit-rents  iffuing  out  of  the 

Manor,  he  fhall  be  allowed  for  it  in  his  Account,  becaufe  it  belongs  to  his  Office  to  pay  them. 

And  fo  here  if  the  Adminiftrator  had  aliened  the  Goods  fpecified  in  the  Count  to  pay  the  Funeral 

or  Debts,  the  Sale  had  been  good  and  indefeafible  •,  qttod'  alii  duo  Jujliciarii  concefferunt.     And 

3  upon 
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upon  this ;Dyer  cited  the  Cafe  in  x  2.  IT.  7.  •  where  the  Dean  and  Chapter  of  Pouts,  brought  an  Ac-  t  »   h  , 

S    >/  ^    fc  saga-nft  ¥c;fo^*tas  d°Wn  SreatTrec».  ™d  the  Defendant  iuffifcd  as  the!r»6^^*' 

Bail.ff  of  a  Manor,  in   which  there  was  a  Park  indofed  with  Pale  from  TW  h. „„a ?1    */t    Trefpafs  *88- 

mory  of  Man,  and  that  he  cut  down   the   Trees  for  the  n eceffary  IncTofo^ 

Pale    and  apphed  them   to  that  Ufe  ;  and  the  Opinion  of  the.  CoJrt^Stl  miitfu^ 

for  it  belongs  to  h.s  Office  to  repair  or  mamtain  the  Park  or  Ed.fices  of  the  Manor  in  Kmc  C^- 

dmon  as  they  have  always  been,  but  he  cannot  make  a  new  Pale,  or  new  Houfe*    «r „?Tr 

in  other  Manner  than  they  have  ufed  to  be,  but  to  maintain  and  keep  tLmmth'e  IrZ %         S 

a  P-ofhis  Office    and  he  fhall  be  allowed  for  the  fame.     So  ^frn^^tevZ 

fendanthad  fhewn  that  the  Sale  was  made  to  him  by  the  Adminiftrator  in  difcharge  of  anf Thine 

which  he  had  been  compellible  to  do,  the  Sale  fhould   not  have  been   avoided  fbu    he  has  no? 

fliewn  any  fuch  Matter,  nor  has  he  taken  any  fuch  Averment,  and ■  therefore  it  cannot  b ?  taken 

by  the  Plea  tha  it  was  applied  to  any  fuch  Purpofe,  for  which  Caufe  the  Plea  in  Bar  is  not  good 

and  the  Plaintiff  ought  to  recover.     And  (as  I  heard)  Anthony  Brown  Juftice  afterwards  declared 

L^,t  as^r,f  ;-lfam£  °Pmi0n'  Wheref°re  ^^—as  given  for  the  PlaintiffTht        ~ 

nW  aforefaid  D\lT^Z  "  ^  ?'  V°reff  .^f  «*  as  the  aforefaid  Robert  by  their  Attor-THe 
n.es  atorelaid.      And  tnereupon  the  Prem.ffes   being  feeh,  and  by  the  Juftices  here  more  fully  Record- 
underftood,  .t  fcemsto   the  fame  Juftices  here  that  the  aforefaid  Plea  of  the  aforefaid  Robert  Z^™- 
above  in  Bar  pleaded  is  mfuffic.ent  in  Law  to  preclude  the  aforefaid  Alvared  from  having  hTs  Ac- 
tion aforefaid  agamft  the   ame  Robert      Therefore  it  is  confidered  that  the  aforefaid  Ahared Re- 
cover agamft  the  aforefaid  Robert  &e  Goods  and  Chatties  aforefaid,  or  the  Value  of  thefamf  And 
the  fame  Robert  in  Mercy  «*.    And  the  Sheriffis  commanded  tha't  he  diftrain    he  aforefaTd  i?i^ 
by  all  h.«  Lands    &e    and  that  of  the  Iffues,  Vc.  fo  that  he  render  to  the  aforefaid °  IvarVd  the 
Goods  and  Chatties  aforefaid;  and  that  by  the  Oath  of  good,  &?,.  he  diligently enquire  Xt  Da 
mages  the  aforefaid  Ahared  hath  fuftained,  as  well  b^Occifion  of  the  d%ta  ning  ^Good   Zd 
Chatties  aforefaid,  as  for  his  Cofts  and  Charges  by  him  about  his  Suit  in  this  behalf  Upended 
And  if  the  aforefa.d  Robert  hath  not  rendered  the  Goods  and  Chatties  aforefaid  to  the  afoXd I  j/1 
vared,  then  how  much  the  faid  Goods  and  Chatties  are  worth  according  to  the  true  Va ue of  1L 
fame,  and  how,  «j  the  Sheriff  fhould  make  appear  here  from  the  Day^of  the  Holy  Trinity  in  ^ 
Days  under  the  Seal,**,  and  the  Seals,  &.     At  which  Day  here  came  the ZdZ i  Ahared 
by  his  Attorney  aforefa.d  ;  and  the  Sheriff,  viz.  Willtam  Dever/ux  Efquire  now  returned    thft  the 
aforefaid  Robert  Fox  hath  not  rendered  to  the  aforefaid  Ahared  the  Goods  and  Chatties'  aforefaid 
or  any  Parcel  thereof.      Alfo  the  fame  Sheriff  returned  a  certain  Inquifition  taken  befo     him  1* 
Btrmingham  in  the  County  aforefaid  the  14th  Day  of  June  laft  paft  by  the  Oath  J1Z    &?£ 
*hich  ,tj,s  found  that  the  Goods  and  Chatties  aforefaid  are  worth,  according t the nuevl 
lue  of  the  fame,  4/.    And  that  the  aforefaid  Ahared  has  fuftained  Damages  bv  Occano of  r£ 
detaining  the  faid  Goods  and  Chatties,   befides  his  Cofts  uiAaJ^X'^^^ 

of  J?       JXPThe  V t0  thC  Amor}°flV-  and  for  the  faid  Cofts  and  Charges  to  Ae  Amount 
"f'*  *     ^fore  1C  *  «>nfideiied  that  the  aforefaid  Ahared  recover  againft  the  aCfa.d 
Robert  the  aforefaid  4 /.  for  the  Value  of  the  Goods  and  Chatties   aforefaid,  £d  alfc hi    Daml 
ges  aforefaid  to  the  Amount  of  46 s.  U   by  the  Inqueft  aforefaid  above  found,  and I  alfo  jL^Ts 

^^iuaS^SSch    1S/nqUeft  ^  t  Cf S,  3nd  CharSCS  af0refaid  ^  the  Court Tere'of 
Mercy    fcfc    S         Whlch  faid  D^aSe^  m  the  whole  amount  to  19/.  And  the  aforefaid  i^r/ in 


^fo- 
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A  Report  of  a  "Judgment  given  in  the  King's  Bench  in  Trinity  Term  in  the  feventh  liar 
of  the  Reign  of  Queen  Elizabeth,  by  the  Juftices  of  the  fame  Bench,  after  Argument  of' 
the  Counfelfor  the  Parties,  upon  a  Demurrer  in  Law  on  the  Count  made  on  a  Bill  exhi- 
bited by  Richard  Chapman,  Executor  of  the  Te/lament  of  Anne  Chapman,  Executrix  of 
the  Tefiament  of  John  Chapman,  Plaintiff.,  againjl  Robert  Dalton  Defendant,  for  a  Co- 
venant made  by  Indenture  between  the  [aid  Robert  Dalton  and  Elizabeth  his  Wife  of  the 
one  Part,  and  the  f aid  John  Chapman  of  the  other  Part,  and  broken  by  the  J "aid  Robert 
Dalton.  And  the  Record  is ■  amongfl  the  Records  of  Trinity  Term  6  Elizabeth.  Rot.  230. 
and  was  read  as  follows, 

Trh.Term6EHz.  T)E  it  remembered,  that  heretofore,  viz.  in  the  Term  of  Eafter  in  the  fifth  Year  of  the  Reign 
Declaration.  J[3  of  the  Lady  Elizabeth  now  Queen  of  Eftgland,  before  the  fame  Lady  the  Qu?en  at  Wejt- 
^™£r^tntminfter,  came  Richard  Chapman  Executor  of  the  laft  Will  and  Teftament  of  Anne  Chapman  lace 
a.b."  '  of  Cornbrough  in  the  County  of  Tork  Widow  deceafed,  Executrix  of  the  laft  Will  and  Teftament 

of  John  Chapman  late  of  Cornbrough  within  the  Parifh  of  Sherofton  deceafed,  otherwife  called 
Richard  Chapman  my  Son  whom  I  make  my  fole  Executor,  otherwife  called  Richard  Chapman  Exe- 
cutor in  the  fame  Teftament  named,  otherwife  called  Anne  my  Wife  whom  I  make  my  full  Execu- 
trix, otherwife  called  Anne  Chapman  Executrix  in  the  fame  Teftament  named,  by  Thomas  Bu'.ler 
his  Attorney,  and  produced  here  in  the  Court  of  the  faid  Lady  the  Queen  then  there  his  certain. 
Bill   againft  Robert  Dalton  in  the  Cuftody  of  the  Marfhal,  &c.  of  a  Plea  of  Covenant  broken  •, 
and  there  are  Pledges  of  profecuting,  viz.  John  Doe  and  Richard  Roe.     Which  faid  Bill  follows 
in  thefe  Words,  viz.  London,  viz.  Richard  Chapman  Executor  of  the  laft  Will  and  Teftament  of 
Anne  Chapman  late  of  Cornbrough  in  the  County  of  Tork  Widow  deceafed,  Exscutiix  of  the  laft 
Will  and  Teftament  of  John  Chapman  late  of  Cornbrough  within  the  Parifh  of  Sherofion  deceafed, 
otherwife  called  Richard  Chapman  my  Son  whom  I  make  my  whole  Executor,  otherwife  called  Richard 
Chapman  Executor  in  the  fame  Teftament  named,/  otherwife  called  Anne  my  Wife  whom  I  make  my 
full  Executrix,-  otherwife  called  Anne  Chapman  Executrix  in  the  fame  Teftament  named,  complains 
of  Robert  Dalton  in  the  Cuftody  of  the  Marfhal  of  the  Marfhalfea  of  the  Lady  the  Queen  before 
the  faid  Queen  being,  of  a  Plea  of  Covenant  broken,  for  this^  to  wit,  whereas  by  a  certain  Inden- 
ture made  at  London,  viz.  in  the  Parifh  of  the  bleffed  Mary  of  the  Arches  in  the  Ward  of  Cheep  in 
London  the  20th  Day  of  March  in  the  33d  Year  of  the  Reign  of  Lord  Henry  the  Eighth  late  King 
of  England,  between  the  aforefaid  Robert  Dalton  and  Elizabeth  his  Wife,  by  the  Names  of  Ro- 
bert Dalton  Son  of  Thomas  Dalton  of  Kingfton  upon  Hull  Merchant  of  the  Staple  of  Calais,  and  E- 
lizabeth  his  Wife  Daughter  and  Heir  of  John  Siljl em  and  Chrijlian  his  Wife,  of  the  one  Part,"  and 
the  aforefaid  John  Chapman  in  his  Lifetime,  by  the  Name  of  John  Chapman  of  Cornbrough  in  the 
County  of  Tork  Yeoman,  of  the  other  Part,  (one  Part  whereof  fealed  with  the  Seal  of  the  faid  i?,j- 
bert  and  Elizabeth,  bearing  Date   the  fame  Day  and  Year  the  fame  Richard  here  produces  in 
CourtJ  it  was  covenanted,  granted,  and  agreed  between  the  fame  Parties  by  the  Indenture  afore- 
faid, as  follows,  to  wit,  that  the  aforefaid  Robert  and  Elizabeth  his  Wife,  for  the  Sum  of  10  /.  of 
good  and  lawful  Money  of  England  to  them  by  the  aforefaid  John  Chapman  paid,  in  the  Name 
of  a  Fine  called  a  Groffome,  at  the  fealing  of  the  Indenture  aforefaid,  whereof  the  aforefaid  Ro- 
bert and  Elizabeth  his  Wife  acknowledged  themfelves  by  the  Indenture  aforefaid  well  and  tFuly 
to  be  fatisfied,  contented,  and  paid,  and  the  aforefaid  John  Chapman  and  his  Executors  thereof 
clearly   to  be  difcharged,  by  the  Indenture  aforefaid  had  demifed,  granted,  and  to  farm-let,  and 
by  the  fame  Indenture  did  demife,  grant,  and  to  farm-let  to  the  aforefaid  John  Chapman  four 
Clofes  called  Northfield,  with  all  and  fingular  the  Appurtenances,  fituate,  lying,  and  being  in 
Cornbrough  aforefaid  in  the  aforefaid  County  of  To'k,  then  in  the  Tenure  and  Occupation  of  the 
aforefaid  John  Chapman  -,  to  have  and  to  hold,  occupy,  and  enjoy  the  aforefaid  four  Clofes  with 
all  and  fingular  their  Appurtenances,  to  the  aforefaid  John  Chapman  his  Executors  and  Affigns, 
from  the  Feaft  of  the  Annunciation  of  the  bleffed  Mary  the  Virgin  from  thence  next  following 
after  the  Date  of  the  Indenture  aforefaid,  unto  the  End  and  Term  of  21  Years  from  thence  next 
and  immediately  following,  and  fully  to  be  compleat  and   ended :  yielding  and  paying  therefore 
yearly  to  the  aforefaid  Robert  Dalton  and  Elizabeth  his  Wife,  and  to  the  Heirs  of  the  aforefaid  E- 
lizabeth  12 1,  of  good  and  lawful  Money  of  England  at  the  Feafts  of  St.  Michael  the  Archangel, 
and  of  the  Annunciation  of  the  bleffed  Mary  by  equal  Portions  during  the  Term  aforefaid.     And 
if  it  fhould  happen  that  the  aforefaid  annual  Rent  of  12  /.  or  any  Part  or  Parcel  thereof  be  in  Ar- 
rear  and  unpaid  at  any  of  the  aforefaid  Feafts  on  which  it  ought  to  be  paid,  by  the  Space  of  one 
Month,  being  lawfully  demanded,  then  it  fhould  be  lawful  for  the  aforefaid  Robert  and  Elizabeth 
his  Wife,  and  the  Heirs  of  the  faid  Elizabeth,  into  the  Premiffes  to  enter,  and  there  to  diftrain, 
and  the  Diftrefs  fo  taken  to  drive  off,  lead,  carry  away,  and  keep,  until  the  aforefaid  Robert  Dal- 
ton and  Elizabth  his  Wife,  and  the  Heirs  of  the  faid  Elizabeth  fhould  be  lawfully  fatisfied,  con- 
tented, and  paid  for  the  aforefaid  annual  Rent,  and  every  Parcel  thereof,  together  with  the  Ar- 
rears if  any  fhould  be.      And  alfo  the  aforefaid  Robert  Dalton  and  Elizabeth  his  Wife  for  them-i 
felves,  their  Heirs,  and  Executors  covenanted  and  granted  by  the  Indenture  aforefaid  to  and  with 
the  aforefaid  John  Chapman  and  his  Executors,  that  they  the  aforefaid  Robert  Dalton  and  Elizabeth 
his  Wife,  and  the  Heirs  of  the  aforefud  Elizabeth,  of  their  own  proper  Charges  and  Expences 
yearly  during  the  Term  aforefaid,  would  content  and  pay,  acquit,  and   difcharge  the  aforefaid 
John  Chapman  and   his  Afligns  againft  the  Lord  the  King  or  his  Colle&ors  concerning  the  Pro- 
cefs  called  Greenwax,   Iffues  of  Counties,  called  County-Fees,  and  Iffues,  with  all  fuch  Charges, 

belonging 
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belonging  to  the  aforefaid  four  Clofes  with  the  Appurtenances,  provided  alfo  that  the  aforefaid 
John  Chapman  and  his  Affigns  of  their  own  proper  Charges  acquit  the.aforefaid  Robert  Dalton  and 
Elizabeth  his  Wife,  and  the  Heirs  of  the  aforefaid  Elizabeth,  againftSuit  to  the  Court  of  Sheroften 
for  the  aforefaid  four  Clofes  with  the  Appurtenances  during  the  Term  aforefaid.  And  further  the 
aforefaid  Robert  Dalton  and  Elizabeth  his  Wife  for  themfelves,  their  Heirs,  Executors,  and 
Adminiftrators  covenanted  and  granted  by  the  Indenture  aforefaid  to  and  with  the  aforefaid  John 
Chapman  and  his  Executors,  that  they  the  aforefaid  Robert  and  Elizabeth,  or  the  Heirs  of  the 
aforefaid  Elizabeth,  after  the  End  and  Term  of  the  aforefaid  2 1  Years,  mould  make  or  caufe  to 
be  made  to  the  aforefaid  John  Chapman  and  his  Afiigns  a  good,  certain,  fufficient,  and  lawful  De- 
mife  of  the  aforefaid  four  Clofes  called  Northfield,  with  all  and  fingular  the  Appurtenances,  for 
the  Term  of  21  Years,  commencing  at  the  26th  Day  of  March  which  mould  be  in  the  Year  of 
our  Lord  1563,  next  and  immediately  following  the  aforefaid  Term  of  21  Years  before  named, 
and  in  the  Indenture  aforefaid  fpecified  and  contained,  without  any  Groflbme  or  Fine  to  be  paid 
and  rendered  for  the  PremifTes  to  the  aforefaid  Robert  and  Elizabeth,  or  to  the  Heirs  of  the  faid. 
Elizabeth,  but  only  the  annual  Rent  to  be  paid  or,  yielded  for  the  fame  at  the  aforefaid  Feafts  due^ 
and  accuftomed,  as  by  the  fame  Indenture  among  other  Tnings  more  fully  appears.  By  virtue  of 
which  faid  Demife  the  fame  John  Chapman  immediately  after  the  Feafl  of  the  Annunciation  of  the 
blefied  Mary  riext  following  the  Date  of  the  faid  Indenture  into  the  Tenements  aforefaid  with  the 
Appurtenances  entered,  and,  was  thereof  poffefied :  And  being  fo  pofiefied  thereof,  the  fame  John 
afterwards,  viz.  the  1 8th  Day  of  January  in  the  Year  of  our  Lord  1546.  at  London  in  the  Parifti, 
and  Ward  aforefaid,  made  and  declared  his  laft  Will,  and  by  the  fame  conftituted  and  ordained 
one  Anne  then  his  Wife  his  Executrix,  and  died  ;  after  whole  Death  the  lame  Anne  proved  the 
faid  laft  Will  and  Teftament,  and  into  the  Tenements  aforefaid  with  the  Appurtenances  entered, 
and  was  thereof  pofiefied.  And  the  fame  Anne  being  fo  pofTefTed  thereof,  afterwards,  viz.  the  20th 
Day  of  September  in  the  Year  of  our  Lord  1558.  at  London  in  the  Parifti  and  Ward  aforefaid^ 
made  and  declared  her  laft  Will,  and  by  the  fame  conftituted  and  ordained  the  aforefaid  Richard 
Chapman  her  Executor,  and  died,  after  whofe  Death  the  fame  Richard  Chapman  proved  the  faid 
laft  Will  and  Teftament,  and  into  the  Tenements  aforefaid  with  the  Appurtenances  entered,  and 
was  thereof  pofiefied.  And  afterwards,  viz.  at  the  Feaft  of  the  Annunciation  of  the  blefied  Mary, 
viz.  the  25th  Day  of  March  in  the  fifth  Year  of  the  Reign  of  the  Lady  the  Queen,  now,  the 
aforefaid  Term  of  21  Years  ended  and  was  determined.  And  the  fame  Richard  Chapman  fays,  that 
although  the  aforefaid  John  Chapman  in  his  Lifetime,  and  the  aforefaid  Anne  after  the  Death  of  the 
faxdjohn,  and  the  fame  Richard-zher  the  Death  of  the  aforefaid  Anne,  all  and  fingular  the  Cove- 
nants, Grants,  and  Agreements  in  the  Indenture  aforefaid  above  fpecified  on  the  Part  of  the  faid 
John  Chapman  and  his  Fxecutors  to  be  performed  and  fulfilled  have  well  and  faithfully,  according 
to  the  Force,  Form,  and  Effect  of  the  Indenture  aforefaid,  kept  and  fulfilled,  neverthelefs  the  a- 
forefaid  Robert  Dalton  (for  that  the  fame  Robert  and  Elizabeth  after  the  End  and  Term  of  the  a-: 
forefaid  21  Years  to  the  aforefaid  Richard  Executor  of  the  aforefaid  Anne  Chapman  Widow^  Exe- 
cutrix of  the  aforefaid  John  Chapman  deceafed,  a  good,  fure,  fufficient,  and  lawful  Demife  of  the 
aforefaid  four  Clofes  called  Northfield  for  the  aforefaid  Term  of  21  Years  to  begin  at  the  End  of 
the  aforefaid  Term  of  2 1  Years  above  to  the  aforefaid  John  Chapman  made,  viz.  at  the  26th  Day 
of  March  which  was  in  the  aforefaid  Year  of  our  Lord  1563,  according  to  the  Force,  Form,  and 
Effect  of  the  Indenture  aforefaid,  although  often  requefted,  have  not  made,  nor  caufed  to  bet 
made  to  the  aforefaid  Richard  after  the  Death  of  the  faid  John  and  Anne)  the  Covenant  afore- 
faid between  the  faid  Robert  and  the  aforefaid  John  in  his  Lifetime  made,  has  not  kept,  but  bro- 
ken, and  the  fame  to  the  aforefaid  Richard  after  the  Death  of  the  faid  Anne  hitherto  to  keep  has 
wholly  refufed,  and  yet  does  refufe,  to  the  Damage  of  the  faid  RichardSool.  and  in  Delay  of  the 
Execution  of  the  Teftaments  ■  aforefaid  •,  and  therefore  he  brings  the  Suit,  &c.  And  the  fame 
Richard  produces  here  in  Court  the  Letters  teftamentary  as  well  of  the  aforefaid  John  as  of  the 
aforefaid  Anne,  by  which  it  fufficiently  appears  to  the  Court  of  the  Lady  the  Queen  here,  that  the 
jaid  Anne  was  Executrix  of  the  Teftament  of  the  aforefaid  John,  and  that  the  faid  Richard  is  Exe- 
cutor of  the  fame  Anne,  and  thereof  hath  the  Adminifttation,  &c. 

And  now  at  this  Day,  viz   on  Friday  next  after  the  Morrow  of  the  Holy  Trinity  in  this  fame  Drfcndant  it. 
Term,  until  which  Day  the  aforefaid  Robert  Dalton  had  Leave  to  imparl  to  the  Bill  aforefaid,  and  mursto  the  De- 
then  to  anfwer,  &c.  before  the  Lady  the  Queen  at  Weflmintter  came  as  well  the  aforefaid  Richard ci"*UQn' 
Chapman  by  his  Attorney  aforefaid,  as  the  aforefaid  Robert  Dalton  by  Wilfrid  Brand  his  Attorney. 
And  the  fame  Robert  defends  the  Force  and  Injury  when,  &c.  and  prays  Judgment  of  the  De- 
claration aforefaid,  becaufe  he  fays  that  the  faid  Declaration,  and  the  Matter  therein  contained, 
are  infufficient  in  Law  to  compel  him  the  fame  Robert  to  anfwer  to  the  faid  Declaration,  to  which 
he  the  fame  Robert  has  no  Neceffity,  nor  is  by  the  Law  cf  the  Land  in  any  wife  bound  to  anf- 
wer ;  wherefore  for  Want  of  a  fufficient  Declaration  in  this  behalf,  the  fame  Robert  prays  Judg- 
ment, and  that  the  faid  Declaration  may  be  quafhed,  &c. 

And  the  aforefaid  Richard  fays,  that  by  any  thing  by  the  aforefaid  Robert  Dalton  above  in  Plead-  ]0\nia.  inD=- 
ing  alledged,  the  Declaration  of  the  faid  Richard  abovefaid  ought  not  to  be  quafhed,  becaufe  he  murrer- 
fays  that  the  faid  Declaration,  and  the  Matter  therein  contained,  are  good  and  fufficient  in  Law 
to  compel  the  faid  Robert  to  anfwer  to  the  faid  Declaration,  to  which  the  fame  Robert  hitherto 
has  not  anfwered,  nor  the  lame  yet  in  any  wife  denied  •,  which  faid  Declaration,  and  the  Matter 
therein  contained,  the  fame  Richard  is  ready  to  verify  and  prove,  as  the  Court,  &c.  wherefore 
for  that  the  fame  Robert  to  the  faid  Declaration  has  not  anfwered,  he  prays  Judgment  and  his 
Damages  by  Occafion  of  the  PremifTes  to  be  adjudged  to  him,   &c. 

4  D  And 
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continuance.  And  becaufe  the  Court  of  the  Lady  the  Queen  here  is  not  yet  advifed  of  giving  their  Judg- 

ment of  and  upon  the  Premiffts,  Day  thereon  is  given  to  the  Parties  aforefaid  before  the  Lady 
ihe  Queen  at  (Veftminfter,  until  Monday  next  after  tne  Octave  of  St.  Michael,  to  hear  their  Judg- 
ment of  and  upon  the  Premiffcs,  &V.  becaufe  the  Court  of  the  Lady  the  Queen  here  thereof  not 
yet,  &£.  '  1'3r': 


The    CAS  E. 
Trin.    Term    7 


The1  Cafe  briefly  drawn  out  of  the  Record  is  thus,  Richard  Chapman  Executor  of  Anne  Chapman 
E/'iZ  '  '  Executrix  of  John  Chapman  has  counted  upon  a  Bill  exhibited by  him  againft  Robert  D-alton,  that 
A.  leafes  Land  by  an  Indenture  made  at  London  the  20th  Day  of  March  Anno  33.  H.  8.  between  the  faid  Robert 
?ov"aItCsaw'tahdand  Elizabeth  his  Wife,  and  the  faid  John  Chapman,  the  faid  Robert  and  Elizabeth  leafed  to  farm 
the  Leflee  to  to  the  faid  John  Chapman  four  Clofes  called  Northfield,  with  the  Appurtenances  lying  in  Cornbrottgh 
™hu°Affig™*  in  the  County  of  York  for  the1  Term  of  21  Years  next  enfuing  the  Feaft  of  the  Annunciation  of  our 
good  Leaie  for  Lady  then  next  to  come,  rendering  the  Rent  of  ill.  yearly  to  be  paid  by  equal  Portions  at  the 
commence  "ter  Feaft s  of  St.  Michael  the  Archangel,  and  of  the  Annunciation  of  our  Lady.  And  further  the  faid 
the  End  of  the  Robert  and  Elizabeth  for  themfelves,  their- Heirs,  Executors,  and  Adminiftrators  covenanted  and 
Leflee  makes  his  granted  by  the  faid  Indenture  to  and  with  the  faid  John  Chapman  and  his  Executors,  that  the 
Executrix  and    j|(j\a  Robert  and  Elizabeth,  or  the  Heirs  of  the  faid  Elizabeth,    after  the  End  and  Term  of  the  faid 
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cutr'x  makes  her  2  r  Years,  fhould  make  or  caufe  to  be  made  to  the  faid  'John  Chapman  and  his  Affigns,  a  good, 
d'eecUt he  3fcdft  -*^  ^Patient,  and  lawful  Leafe  of  the  faid  four  Clofes  for  the  Term  of  21  Years,  to  commence 
Term  expires,  the  26th  Day  of  March  which  fhould  be  in  the  Year  of  our  Lord  1563.  next  and  immediately 
the  Executrix °fen^u'n8  tne  faid  Term  of  21  Years  fpecified  in  the  faid  Indenture,  without  any  Fine  to  be  paid 
being  Executor  or  rendered  for  the  Premiffes  to  the  faid  Robert  and  Elizabeth,  but  only  the  annual  Rent  to  be 
utwWhmPF  at  the  faid  Feafts  due  and  accuftomed,  as  by  the  faid  Indenture  appears-,  by  Force  whereof 
anAaionofCo- the  faid  John  Chapman  immediately  after  the  Feaft  of  the  Annunciation  of  our  Lady  then  next 
(tcondLZ^nA^Q^ow:['no->  entered  >nt°  the  faid  four  Clofes,  and  was  thereof  poffeffed.  And  he  ailedges  further, 
it  /hail  be  a i-  that  the  faid  John  Chapman  in  the  Year  of  our  Lord  1546,  made  the  faid  Anne  his  Wife  his 
s.&'dtefi Co3.' Pirocafex',  and  died,  and  fhe  proved  the  Will,  and  afterwards  in  the  Year  of  our  Lord  1558, 
93.  b.  3  Bum.  fhe"  made  her  Will,  and  thereby  made  the  faid  Richard  her  Executor,  and  died,  and  the  faid 
lol'u^R^.Richerd  proved  the  Will,  and  entered  into  the  Premiffes,  and  was  thereof  poffeffed.  And  after- 
Faim.  55,-.  '  wards  at  the  Feaft  of  the  Annunciation  of  our  Lady  Anno  5  Elizabeth,  the  faid  Term  of  21  Years 
TheoLDig.'  ended.  And  that  the  faid  Robert  Dallon  and  Elizabeth,  although  often  requefted,  have  not  made 
lib.  1.  cap.  is.  to  the  faid  Richard  Chapman  a  new  Leafe  of  the  faid  four  Clofes  for  2 1  Years,  according  to  the 
Or\2h\(L°eg!riv2,Form  and  Effect  of  the  faid  Indenture,  wherefore  the  faid  Robert  has  not  performed  the  faid  Co- 
h  3.  went*,  venant,  but  has  broken  it,  whereby  an  Action  has  accrued  to  the  Plaintiff.  And  upon  this  De- 
^oaNe^iie'.'olaration  the  Defendant  has  demurred  in  Law. 

Tedam.  92. 
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For  the  Defen-  '  And  the  Matter  was  argued  by  Baber  Utter  Barrifter,  and  by  Wray  Apprentice  on  the  Part  of 
Aznt-  the  Defendant,  and  by  Fleetwood  Apprentice,  and  by  another  Apprentice  of  the  Middle  Temple 

on  the  Part  of  the  Plaintiff.  And  the  Objection  which  the  Defendant's  Counfel  made  to  the 
Count  was  in  the  principal  Point  of  the  Matter,  viz.  in  that  the  Defendant  had  covenanted  thaf 
he  and  his  Wife,  after  the  End  of  the  firft  Term,  would  make  a  new  Leafe  to  John  Chapman- 
and  his  Afiigns  for  the  Term  of  2 1  Years,  and  before  the  Time  that  the  new  Leafe  was  to  be 
made,  viz.  during  the  firft  Term,  and  before  the  End  of  it,  John  Chapman  made  his  Executors, 
and  died,  fo  that  thereby  the  Covenant  was  become  impoffible  to  be  performed  by  the  Aft  of  God  ; 
for  the  new  Leafe  ought  to  be  made  to  John  Chapman  and  to  his  Afiigns,  and  he  was  dead  before 
the  Time  limited  for  the  making  of  it,  and  therefore  the  Leafe  could  not  be  made  according  to 
the  Limitation,  for  it  ought  firft  to  veil  in  John  Chapman,  and  the  Party  ought  not  to  perform 
it  in  other  Manner  than  the  Agreement  was  made.  And  the  Meaning  of  Afiigns  here  is,  that  it 
fhall  be  only  to  him  and  to  his  Afiigns,  as  habendum  to  him  and  to  his  Afiigns,  fo  that  Afiigns 
«SeeDy.,a7.  are  Words  of  Limitation.  For  they  are  put  in  a  a  Copulative,  viz.  to  him  and  to  his  Afiigns, 
P" ,.7'  which  varies  from  the  Words,  to  him  or  to  his  Afiigns,  b  for  where  the  Sentence  is  in  the  Dik* 

ceo^I'rLK.    junctive,  if  the  one  Part  cannot  be  performed,  and  the  other  may,  then  perhaps  the  Party  fhall 
bruwmond  -u.     be  forced    to   perform   that  which  may  be  performed.     And  if  it  fhouid  be  taken  in  fuch  Senfe, 
Duke  of  Bolton.  tken  -t  wou\^  ^ave  been  neceffary  that  by  his  Will  or  otherwife  he  had  named  fome  one  to  whom 
the  Leafe  fhould  be  made,  and  fuch  Perfon  named  might  perhaps  be  accounted  an  Afiignee.     But 
forafmuch  as  he  has  not  done  fo,  there  is  no  one  that  fhall  be  an  Afiignee  to  him,  for  his  Exe- 
cutors are  not   called  Afiigns,  becaufe  they  fhall  take  the  Things  which  the  Teftator  had,  but 
,  ..  ,  this  is  a  Thins:  to  be  done  de  novo,  which  the  Teftator  never  had,  and  it  is  to  be  done  according 

PerFrowkk.  '  to  the  Limitation.     And  if  one  fhould  take  the  Senfe  of  it  disjunctively,  as  it  has  been  faid,  viz. 
But  fee  the  con-  t-     .^  t    njs  Afrigns,  then  there  ought  to  be  an  Afiignee  in  Deed  to  whom  it  fhould  be  done, 
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6z.  pi.  54.  Per  and  not  an  Afiignee  in  Law,  as  an  Executor  is.  And,  Sir,  if  an  Afiignee  might  be  foexpoun- 
f.d^h.nntheMal  ded  as  that  an  Executor  might  be  Afiignee  to  his  Teftator,  yet  the  Executor  of  an  Executor 
~tutc(,f25.£r/. 3.  cannot  be  fo,  for  by  the  Courfe  of  the  common  Law  he  is  not  in  fuch  Degree  as  an  immediate 
of  Debt  therein"  Executor  is.  c  For  Executors  of  Executors  fhould  not  have  an  Action  of  Debt  or  any  other 
mentioned  is  but  A clion  for  a  Duty  due  to  the  firft  Teftator  by  the  Courfe  of  the  common  Law,  for  they  were 
t"ecommonLa«[not  Executors  to  the  firft  Teftator,  nor  Privies  to  his  Will,  but  meer  Strangers.  For  which 
though  it  feems  Reafon  the  Act  of  25.  Ed.  3.  cap.  5.  makes  Provifion  in  the  Point,  as  follows,  Alfo  it  is  accorded 
f^thanhere was  and  eftablifhed,  that  Executors  of  Executors  pall  have  Aclions  of  Debts,  Accounts,  and  of  Goods  car- 
iome  Doubt  ried  aivay  «f  the  firft  Teftator,  and  Execution  of  Statutes  Merchant  and  Recognizances  made  in  Court 
common"  aw     of  Record  to  the  firft  Teftator,  in  the  fame  Manner  as  the  firft  Teftator  fhould  have  had,  if  he  were  in 
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Life,  as  well  of  Aolions  of  the  Time  paft,  as  of  the  Time  to  come.,  in  all  Cafes  isfhere  Judgment  is-  not 
yet  given  between  fuch  Executors  of  Executors  j  but  that  the  Judgments  given  to  the  contrary  in  "Time 
.paft  fhall  Stand  in  their  Force:  And  that  the  fame  Executors  of  Executors  fh  all  anfwer  to  others  if 
as  much  as  they  have  recovered  of  the  Goods  of  the  fir  ft  left  at  or,  as  the  fir  ft  Executors  fhould  do,  if  they 
were  in  full  Life.  So  that  this  Act  does  of  Neceffity  purport  that  the  Law  was  contrary  before. 
And  the  Words  of  the  Act,,  viz.- that  Judgments  given  to  the  contrary  in  Tim •  paft  fmllftandm 
their  Force,  make  known  to  all  that  Judgments  were  given  to  the  contrary  before,  and  it  is  to  be 
prefumed  that  fuch  Judgments  were  given  according  to  Law,  and  that  the  Law  was  fo,  dv  e-l'fe 
the  Statute  would  not  have  confirmed  them.  And  Wray  made  Ufe  of  this  as -an  Objection  to  the 
Action  of  Covenant  brought  here,  for  he  faid  that  the  Executor  of  an  Executor  fhall  not  have  ail 
Action  of  Covenant  upon  any  Covenant  broken  which  was  made  to  the  firft  Teftator ;  for  the 
Act  only  gives  them  Actions  of  Debt,  Account,  and  of  Goods  carried  away,  and  not  Actions  of 
Covenant,  for  which  reafon  Actions  of  Covenant  fhall  be  at  the  common  Law,  and  fo  the  Action 
here  brought  fhall  not  be  maintenable.  Wherefore  although  the  firft  Executors  might  be  reputed 
Affignees  to  the  firft  Teftator,  yet  their  Executors  cannot  by  the  common  Law,  although  they 
are  enabled  to  foe  certain  Actions.  And  befides  there  is  no  Privity  between  them  and  the  firft 
Teftator  by  the  common  Law,  for  which  reafon  the  new  Leafe  cannot  be  made  to  the  Plaintiff 
here  as  Affignee  of  the  firft  Teftator,  becaufe  he  is  Executor  to  the  Executrix  of  the  firft  Tefta- 
tor.     And  alfo  it  was  faid  that  the  matter  will  not  bear  the  Covenant  to  be  fo  ftrained  as  to  be 


performed  to  the  Plaintiff,  becaufe  if  the  Leafe  fhould  be  made  to  the  Plaintiff,  it  tyould  be  of 
another  Effect  than  if  it  had  been  made  to  John  Chapman,  for  if  it  had  been  made  to  John  Chap- 
man  and  to  his  Affigns,  according  to  the  Words  of  the  Covenant,  and  ne  had  died,  and  the  Term 


had  come  to  the  faid  Anne,  and  from  Anne  to  the  Plaintiff,  as  her  Executor,  in  this  Cafe  the  Plain- 
tiff fhould  have  had  the  Term  to  the  Ufe  of  the  firft  Teftator,  and  it  fhould  have  been  AfTets  in  his    - 
Hands  of  the  Goods  of  the  firft  Teftator.     ,a  But  here  if  the  Leafe  fhould  be  made  to  the  Plain-  *  Sce  tb  iHe 
tiff,  and  he  fhould  be  the  firft  in  whom  it  vefted,  he  would  be.a  Purchafer  of  the  Leafe,  in  which  TzT^L  Books 
Cafe  he  would  not  have  it  to  perform  the  will  of  the  firft  Teftator,  nor  could  it  be  put  in  Execu-  [u€reHcitf  fat, 
tion  as  Part  of  his  Chatties,  becaufe  it  never  was  in  him.     So  that  in  Subftance  and  in  Matter  Cafe,  /nd  "pit 
it  would  not  be  all  one  to  have  the  Leafe  made  to  the  firft  Teftator,  and  to  have  it  made  to  the2'1  C)- 
Plaintiff,  for  the  Plaintiff  would  be  pofTeffed  of  it  in  different  Refpects.     And  forthefe  Caufes 
they  took  it  that  the  Plaintiff  fhould   be  barred.     And  they  amplified  and  enlarged  thefe  Argu- 
ments and  Reafons  with  many  Cafes,  which  I  fhall  not  here  recite  at  large,  my  Intention  being 
only  to  relate  briefly  the  material  Points  of  the  Matter  debated. 

And  the  Apprentices  on  behalf  of  the  Plaintiff  maintained  the  Count  with  two  diftinct  At-  fif^  fortbfc 
guments,  each  of  themtending  to  confute  the  Argument  on  the  other  Side.  And  in  the  firft 
Part  of  their  Argument  they  faid  that  where  the  Covenant  was  to  make  the  Leafe  at  a  Day  to 
come  to  John  Chapman  and  to  his  Affigns,  the  Words  (to  him  and  to  his  Affigns)  are  to  beconfi- 
dered,  and  their  true  Meaning  is  to  be  difcufled.  And  firft  it  is  to  be  eon  fid  ered  ^  that  every  bsce  Ante  10$. 
Covenant  and  Grant  fhall  be  taken  moft  ftrongly  againfl:  him  that  makes  it,  and  moft  beneficially  a"dthe  Book» 
for  him  to  whom  it  is  made.  And  if  the  Words  of  it  have  a  double  Signification,  that  which 
tends  moft  to  the  Prejudice  of  him  that  fpeaks  them,  and  to  the  Advantage  of  the  other,  fhall 
be  preferred.  Then  here  as  to  the  Word  (dffigns)  fome  effectual  Senfe  muft  be  made  of  it,  by 
the  faid  Rule,  to  the  Avail  and  Benefit  of  him  to  whom  the  Thing  is  to  be  done.  And  accord- 
ing to  the  Expofition  before  made  by  thofe  who  argued  on  the  other  Side,  the  Word  (Affigns) 
has  not  any  effectual  Meaning.  For  if  it  is  applied  in  the  Senfe  of  a  Limitation,  viz.  to  have 
and  to  hold  to  him  and  to  his  Affigns  for  21  Years,  the  Word  (Affigns)  is  meerly  void.  For  if" 
I  make  a  Leafe  to  a  Man  for  21  Years,  his  Affigns  fhall  have  it  as  much  as  if  I  had  leafed  it  to 
him  and  to  his  Affigns,  for  the  Law  gives  him  Power  to  affign  it  to  another;  fo  that  to  make 
a  Leafe  to  a  Man  for  21  Years  is  the  fame  in  Effect  as  if  the  Leafe  had  been  to  him  and  to  his 
Affigns  for  21  Years,  and  Affigns  fo  taken  is  but  a  Word  of  Abundance,  and  is  in  Effect  but  a 
Cypher  in  Arithmetic,  and  conveys  no  Benefit  to  him  to  whom  the  Covenant  is'made,  for  which 
reafon  another  Senfe  of  it  muft  be  found  out.  And,  Sir,  the  Word  (Affignee)  has  two  Senfes  ; 
in  the  one  it  fignifies  the  Perfon  to  whom  a  Thing  granted  or  given  fhall  be  afterwards  granted 
or  conveyed  by  him  that  has  the  Thing.  As  if  a  Man  makes  a  Leafe  for  Years  of  a  Houfe, 
and  grants  to  the  Leffee  that  he  and  his  Affigns  fhall  have  20  Cart-loads  of  Wood  yearly  in  a 
Wood  of  the  Leffor,  there  the  Affignee  fignifies  the  Perfon  to  whom  the  Leffee  fhall  affign  the 
Leafe.  And  fo  if  a  Man  makes  a  Feoffment  in  Fee,  and  warrants  the  Land  to  the  Feoffee  and 
to  his  Heirs  and  Affigns,  there  the  Affignee  is  he  to  whom  the  Feoffee  or  his  Pleirs  fhall  affign 
the  Land,  for  if  fuch  Feoffee  makes  a  Feoffment,  the  fecond  Feoffee  fhall  vouch.  So  if  a  Man 
fells, a  Horfe,  upon  Condition  that  if  he  pays  40 s.  to  the  Vendee  or  to  his  Affigns,  he  fhall  have 
the  Horfe  again,  there  the  Affignee  is  he  to  whom  the  Vendee  fhall  grant  or  give  the  Horfe. 
So  that  fuch  Sort  of  Affigns  are  thofe  Perfons  to  whom  a  Thing  firft  granted  or  given  is  after- 
wards conveyed  over.  But  there  is  no  fuch  Perfon  in  our  Cafe,  for  here  there  is  no  Eftate  made, 
nor  Thing  granted,  and  therefore  an  Affignee  cannot  be  fo  taken  in  our  Cafe,  for  in  fuch  Senfe 
it  has  no  Place  here,  and  therefore  we  ought  to  look  out  for  another  Senk  of  the  Word  Affigns. 
And  in  the  other  Senfe  it  fignifies  the  Perfons  to  whom  a  Thing  fhall  be  done,  which  is  not  done. 
c  As  if  1  am  bound  in  an  Obligation  upon  Condition  to  make  a  Feoffment  to  you  or  to  your  Af-  e  Bxidgm.+o. 
figns,  there  Affigns  are  fuch  whom  you  fhall  name  to  me,  to  whom  I  am  to  make  the  Feoff- 
ment. So  if  the  Condition  be  that  fuch  a  Day  I  fhall  give  to  you  or  to  your  Affignee  a  Horfe, 
there  Affignee  fhall  be  taken  for  fuch  Perfon  whom  you  fhall  appoint  to  receive  the  Horfe  from 

me. 
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*x\z.  So  that  in  this  Senfe  an  Affignee  is  before  the  Thing  given  or  granted,  and  in  the  other 
Senfe  he  is  after  the  Thing  given  or  granted.  And,  Sir,  Affigns  in  the  laft  and  in  the  firft  Senfe 
alio  (though  in  the  firft  Senfe  we  have  nothing  to  do  with  them  here)  are  in  two  Manners,  viz. 
Affigns  in  Deed  and  Afiigns  in  Law.  Affigns  in  Deed  are  thofe  whom  the  Party  actually  af- 
figns  to  receive  the  Thing,  as  in  the  faid  Cafe  where  the  Condition  is  that  fuch  a  Day  I  fhail 
give  to  you  or  to  your  Affignee  a  Horfe,  there  if  you  appoint  J.  S.  to  whom  you  would  have 
me  give  the  Horfe,  he  is  your  Affignee  in  Deed,  becaufe  you  affigned  him  in  Deed  to  receive  the 
Horfe.  Afligns  in  Law  are  Executors  who  are  named  by  the  Party,  but  the  Things  which  they 
fhall  have  are  limited  and  conveyed  to  them  by  the  Law,  for  they  are  reputed  in  the  Law  fuch  as 
fhall  have  all  the  Goods  and  Chatties  which  the  Teftator  had,  and  Contracts  perfonal,  and  there- 
fore Chatties  real  are  removed  by  the  Law  from  the  Teftator  to  them,  and  they  represent  the  Per- 
fon:  of  the  Teftator  for  thofe  Things,  and  they  fhall  have  them  to  the  Ufe  of  the  Teftator,  for 
which  Reafon  they  are  called  his  Affigns  in  Law.  And  therefore  in  the  Cafe  beforementioned 
of  a  Condition  that  I  fhall  give  fuch  a  Day  to  you  or  to  your  Affigns  a  Horfe,  if  before  the 
Day  you  make  your  Executors,  and  die,  there  at  the  Day  I  ought  to  give  the  Horfe  to  your  Exe- 
cutors, becaufe  they  are  your  Affigns  for  this  Purpofe,  and  they  reprefent  your  Perfon  as  to  re- 
ceiving any  Chatties  real  or  perfonal.  And  inafmuch  as  you  have  not  affigned  any  one  in  Deed 
to  receive  the  Horfe,  the  Law  fays  that  the  Executors,  who  are  your  general  Receivers  of  Things 
perfonal,  fhall  have  the  Horfe,  for  they  were  named  by  you  to  fuch  Purpofe  -,  and  when  they  are 
named  by  you,  the  Law,  without  any  Words  fpoken  touching  the  Thing,  fays  that  they  are 
*  WI'd  tne  PerJons  who  ought  to  have  the  Thing,  for  they  are  your  Affigns  in  Law.  *  And  upon 
pUtPy'i5'co°ndi-"  this  the  Cafe  in  27.  H,,  8."  was  cited,  .where  Executors  brought  a  Writ  of  Debt  upon  an  Obliga- 

5-  - Exp°fi-  tion  made -to  the  Teftator,  and  the  Defendant  faid  that  the  Obligation  was  endorfed  upon  Con- 
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Moor-433.  dition*  that  if  the  Defendant  fhould  perform  all  the  Covenants  comprifed  in  certain  Indentures 
made  between  the  Teftator  and  the  Defendant,  that  then,  _rV.  and  by  the  Indentures  the  Tefta- 
tor had  leafed  certain  Lands  to  the  Defendant  for  the  Term  of  20  Years,  and  there  was  a  Claufe 
in  the  Indenture  that  he  fhould  deliver  to  the  Leffor  or  to  his  Affigns  at  the  End  of  the  Term  a 
true  Rental  of  all  the  Lands  to  him  leafed,  and  the  Defendant  alledged  in  Difcharge  of  this  Co-? 
venant,  that  before  the  End  of  the  Term  the  Leffbr  died,,  and  made  no  Affignee,  and  he  al- 
ledged Performance  of  the  other  Conditions  •,  and  the  Plaintiff  replied  that  the  Leffor.made  him 
(the  Plaintiff )  his  Affignee,  and  upon  this  they  were  at  Iffue;  and,  there  Wilbyh\&  that  this  If- 
fue  was  misjoined,,  for  the  Defendant  has  not  denied  but  that  the  Plaintiff  is  Executor  to  the  Tef- 
tator, and  thereby  he  is  Affignee  in. Law,  and  the  contrary  to  the  Iffue  appears  to  the  Court: 
And  Englefield  and  Shelley  faid  that  fo  it  feemed  to  them.  So  that  by  this  Cafe  it  appears  that 
Executors  are  Affigns  in  Law  for  the  taking  of  Chatties  real  and  perfonal.  Then  as  to  our  Cafe 
here*  there  is  no  Affignee  in  Deed  appointed  by  the  Teftator,  to  whom  the  new  Leafe  Ihall  be 
made,  for  John  Chapman  appointed  no  Perfon  in  Deed  to  whom  it  fhould  be  made,  and  therefore 
we  ought  to  refort  to  an  Affignee  in  Law.  And  here  we  have  an  Affignee  in. Law,  viz.  Anne 
who  was  his  Executrix,  and  fhe  has  made  the  Plaintiff  her  Executor,  who  is  Affignee  in  Law  to 
the  firft  Teftator. 

But   here  an  Objection   may  be  made  why  the  new  Leafe  fhall  not  be  made  to  the  Plaintiff, 
nor  to  Anne,  if  fhe  had  lived  to  the  End  of  the  Term,  notwithftanding  that  they  fhould  be  called 
Affigns  in  Law,  and  that  is,  becaufe  the  Covenant  is  that  they  (hall  make  the  new  Leafe  to  John 
Chapman  and  to  his.  Affigns,  which  Word,  (and)  is  a  Copulative,  fo  that  in  this  Cafe  (it  may  be 
faid)  the  Affignee  ought  to  be  a  joint  Taker  with  John  Chapman,  for  the  Claufe  is  not  that  the 
Leafe  fhall  be  made  to  him  or  to  his  Afligns,  for  if  it  had  been  fo,  then  if  the  Executor  be  ad- 
judged an  Affignee,  it  might  be  made  to  him,  but  the  Affignee  here  is  copulatively  joined  to 
him,  fo  that  John  Chapman  mull  of  Neceffity  be  one  who  fhall  take  the  Leafe,  and  becaufe  he  is 
dead  it  cannot  be  made  to  him  and  to  his  Affigns,  for  the  one  Part  of  the  Copulative  fails,  and 
therefore  the  Covenant  cannot  be  performed  •,  Sir,  to  this  Objection  it  may  be  anfwered,  that  he 
who  puts  this  Expofition  upon  it  expounds  it  contrary  to  all  Reafon,  or  utterly  deftroys  the  Co- 
t  Maiaifi  Ex-  venant.     f  And  he  is  a  bad  Expofitor  that  deftroys  the  Text.  »  And  that  fuch  an  Expofition  is 
tfm'fl^cZ'  abfurd,  or  deftroys  the  Text,  is  very  evident ;  for  from  thence  it  would  follow,  that  if  John  Chap- 
textu,,  Hardr.    man  ha(j  Deen  alive  at  the  Time  of  the  firft  Leafe  ended,  the  fecond  Leafe  could  not  have  been 
Rg.'i7.Antei96  made  to  him  alone,  nor  could  it  have  been  made  to  his  Affigns  alone,  if  he  were  dead,  but  to 
W"  him  and  to   his  Affigns  jointly ;  fo  that  his  Affignee  muft  have  been  a  Jointenant  with  him,  and 

the  Leafe  could  not  have  been  made  until  John  Chapman  ,had  named  an  Affignee  who  fhould  take 
jointly  with  him.  And  to  expound  it  in  fuch  Manner  that  John  Chapman  alone  could  not  have 
taken  the  Leafe,  if  he  had  been  alive  at  the  Time  when  it  ought  to  be  made,  is  contrary  to  the 
Intent  of  the  Parties  to  the  Covenant,  and  contrary  to  all  common  Conftruction  of  the  Word 
(Affigns)  and  meerly  abfurd.  So  that  an  Affignee  in  Deed  could  not  be  joined  to  him  in  taking 
the  Leafe  by  any  reafonable  Intendment.  And,  Sir,  Affigns  in  Law,  viz.  his  Executors,  cannot 
take  the  Leafe  jointly  with  him,  for  when  he  is  alive  he  cannot  have  any  Executor.  And  then 
to  fay  that  becaufe  he  could  not  have  an  Executor  who  fhould  take  jointly  with  him,  the  Defen- 
dant and  his  Wife  are  not  bound  to  make  the  Leafe  to  him  alone  if  he  was  alive,  becaufe  the 
Leafe  ought  to  be  made  to  him  and  to  his  Affigns  jointly,  would  be  meerly  a  Deftruction  of  the 
Text,  for  it  is  impoffible  to  make  the  Leafe  jointly  to  him  and  his  Executors,  and  to  excufe  him- 
felf  from  making  any  Leafe  at  all  for  fuch  Caufe  is  an  abfolute  Deftruction  of  the  Covenant.  So 
that  to  take  the  copulative  (and)  in  the  literal  Senfe  of  the  Word,  would  not  fuffer  either  the  Af- 
fignee in  Deed  or  the  Affignee  in  Law  to  have  any  Place,  but  the  literal  Senfe  of  it  would  be. 
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Nonfenfe.     And  therefore  to  join  the  Affignee  in  Deed  with  John  Chapman  in  taking  the  Leafe 
makes  the  Senfe  abfurd,  and  fo  does  it  to  join  the  Affignee  in  Law  with  him  in  takino-  the  Leafe, 
becaufe  of  the  Impoffibility  of  it,  and  fuch  Expofition  utterly  deftroys  the  Text.     And  forafmucfo 
as  the  literal  Senfe  begets  Abfurdity  or  Impoffibility,  we  ought  not  to  follow  k,  but  to  make 
fome  other  Senfe  of  it,  and  fuch  as  may  ftand  with  Reafon  and  the  Intent  of  ihe  Parties,  and  that 
is,  to  take  the  Word  (and)  for  (or)  viz.  the  Copulative  as  the  Disjunctive.     So  that  where  the  a  covenant? 
Words  are,  that  they  covenanted  to  make  a  Leafe  at  fuch  a  Time  to  John  Chapman  and  to  his  ^  Leafe 'feT ake 
Affigns  for  21  Years,  they  fhall  be  taken  in  this  Senfe,  viz.  that  they  fhall  make  the  Leafe  to  Yea's  of  und 
John  Chapman  or  to  his  Affigns  for  21  Years.     And  accordingly  in  cur  Law  we  may  frequently  j^Affi  «** 
fee  the  Disjunctive  taken  as  the  Copulative,  and  the  Copulative  as  the  Disjunctive,  in  order  tofuchaT»™C 
make  the  Words  ftand  with  Reafon  and  the  Intent  of  the  Parties.     a  And  hereupon  was  cited  the  EeSlfmL* 
Cafe  in  21.  Ed.  3.  in  an  Action  of  Debt,  where  the  Defendant  bound  himfelf  by  Indenture  to  pay  t0  his  Affigns, 
the  Plaintiff  a  certain  Sum,  if  fo  be  that  the  Defendant  did  not  enfeoff  the  Plaintiff  or  his  Heirs  ££%*;? 
of  certain  Land  when  he  came  to  his  Aunt,  and  the  Plaintiff  declared  that  the  Defendant  came  to  k  i}l.ail  be  m*^ 
his  Aunt,  and  that  he  (the  Plaintiff)  required  him  to  enfeoff  him,  and  he  did  not  enfeoff  him,  where-  lo^l^p1"^ 
by  an  Action  accrued  to  the  Plaintiff,  &c.  and  Exception  was  taken  to  the  Declaration,  becaufe  z,Leon-  74- 
the  Condition  was  in  the  Disjunctive,  viz.  that  the  Plaintiff  mould  have  the  Sum  if  the  Defen-  An/fte  40°her 
dant  did  not  enfeoff  him  or  his  Heirs,  and  he  has  faid  that  he  did  not  enfeoff  him,  but  fays  no-  ^CafeswWe 
thing  of  the  Feoffment  to  his  Heirs,  and  if  he  had  performed  any  Part  of  the  Disjunctive,  the  and  (Trf^} 
Plaintiff  could  not  have  the  Debt-,  but  the  Declaration   was  held  good  enough  notwithflandino- bec"  ^kenfor 
this  Exception,  becaufe  the  Plaintiff  could  not  have  any  Heir  during  his  Life  :  So  that  altho'  iiz-a^iBrowni*. 
the  Condition  was  in  Words  disjunctive,  yet  inafmuch  as  the  Plaintiff  was  alive,  in  Senfe  it  was  L"'RLey  79, 
not  disjunctive,  for  he  could  not  have  any  Heir  whilft  he  was  alive,  and  the  Senfe  of  the  Words  506. 1  b™'.  AbV. 
are  to  be  taken  to  enfeoff  the  Plaintiff  if  he   is  alive,  and  if  he  dies,  then  to  enfeoff  his  Heirs,  Vf' 
and  therefore  the  Defendant  was  driven  to  anfwer  to  the  Count.     And  as  the  Plaintiff  there  *M •"■ E^-  s- 
could  not  have  any  Heir  during  his  Life,  fo  here  John  Chapman  could  not  have  any5  Executor  Conditions 
during  his  Life;  and  as  the  Condition  there  in  the   Disjunctive  to  enfeoff  at  a  Time  to  come  5c°-irs- 
him  or  his  Heirs  was  taken  to  enfeoff  him  if  at  the  Time  limited  he  was  alive,  and  if  he  was  dead  1  Roi^Abr!5 
at  the  Time,  then  to  enfeoff  his  Heirs,  fo  here  the  Covenant  in  the  Copulative  to. make  a  Leafe  p°'  pj-  n-_ 
at  a  Time  to  come  to  him  and  to  his  Affigns  fhall  be  taken  disjunctively,  that  is  to  fay,  to  him  condition's™* 
if  he  be  alive,  and  to  his  Affigns  if  he  be  dead.     So  that  the  faid  Cafe  bears  a  great  Refemblance  j;1- J •    Sovi" 
to  our  Cafe  here.     And  in  many  Cafes  Words  fpoken  in  the  Copulative  fhall  be  taken  in  the  to  enfeoff  j^s."' 
Disjunctive,  if  fuch  Senfe  be  molt  ftrong  againft  thofe  that  fpeak  them.     b  As  if  I  am  fole  feiz- ""f  hisHeir*> 
ed  of  Land,  and  J.  S.  is  alfo  fole  feized  of  other  Land,  and  I  and  he  grant  to  another  a  Rent  p°ffibietoenfT-" 
Charge  of  20  s.  out  of  all  the  Lands  which  he  and  I  have,  the  Grantee  fhall  have  20  s.  out  of  my  That's63" 
Land,  and  other  20  s.  out  of  the  Land  of  J.  S.  and  yet  the  Grant  was  out  of  the  Lands  which  fans  Jiving™" 
he  and  1  had,  but  the  Word  ( and)  which  is  a  Copulative  cannot  ftand  with  the  Operation  of  the  ^^  k  Aal1 
Law,  which  makes  the  Grant  disjunctive.     c  So  if  I  and  J.  5.  give  to  another  all  the  Goods  which  Disjunctive* * 
I  and  he  have,  the  Donee  fhall  have  all  the  Goods  which  each  of  us  have  feverally  by  ourfelves.  o°uldfb' 7I* 
'And  fo,  it  was  faid,  by  the  Book  in  19.  H.  6.  in  a  Scire  facias  to  have  Execution  upon  a  Reco- 
very in  Maintenance,  if  a  Man  releafes  to  J.  S.  and  J.  K.  all  Actions  and  Suits  which  he  has  a-  b  See  Ante  i.IO 
gainft  the  fame  J.  S.  and  J.  K.  thereby  all  Actions  and  Suits  which  he  has  againft  either  of  them  ['![  !jj"  ^' 
by  himfelf  are  releafed;  fo  that  altho'  the  Word   (and)  literally   couples  them  together,  yet  in 
Senfe  the  Releafe  goes  to  them  feverally.     e  And  fo  if  I  of  the  one  Part,  and  J.  S.  and  J.  K.  of 
the  other  Part  fubmit  ourfelves  to  ftand  to  the  Arbitrement  of  certain  Perfons,  touching  all c  ^  ^- w.  6. 
Actions  between  me  and  the  faid  7.  S.  and  J.  K.  the  Arbitrators  may  make  an  Award  of  all  Actions  Bro.  DoneTL"'' 
between  me  of  the  one  Part,  and  J.  S.  or  J.  K.  feverally  by  himfelf  of  the  other  Part,  as  it  is  j^^**8, 
held  in  2.  R.  3.   notwithftanding  the  Words  are  in   the  Copulative,  viz.  J.  S.  and  J.  K.     So  inHetiey.  9.    5' 
the  common  Cafe  in  Indentures,  if  a  Man  bargains  and  fells  his  Land  to  another,  and  covenants 
to  make  a  good  and  fufficient  Eltate  in  Fee-fimple  to  the  Bargainee  and  to  his  Heirs  in  the  Term  d  M 
of  St.  Michael  then  next  enfuing,  or  within  two  Months  next  enfuing,  and  before  the  Term  of  3.  b.'nt'z.  rc- 
St.  Michael,  or  within   the  two  Months  the  Bargainee  dies,  there  the  Bargainor  may  and  ought  j0f^a^°-"* 
to  make  an  Eftate  to  the  Heir  of  the  Bargainee  in  the  Term   of  St.  Michael,  or  within  the  twoM.  9.  Ed.  4.4j. 
Months,  and  yet  the  Words  were  that  he  mould  make  the  Eftate  to  the  Bargainee  and  to  his  29'f82qI0Rol'i<" 
Heirs ;  in  which  Cafe  if  one  mould  reft  upon  the  Letter,  the  Copulative  (and)  purports  that  the 
Feoffment  cannot  be  made  but  to  the  Bargainee  and  to  his  Heirs  jointly,  but  the  Bargainee  can-  eM.  2.  R.  3, 
not  have  any  Heir  in  his  Life  time,  and  therefore  the  Senfe  of  the  Words  muft  be  fo  taken  that  ^ft;.cbmeBro-  Ar_ 
the  Feoffment  fhall  be  to  the  Bargainee,  if  he  be  alive  at  the  Time,  and  if  he  be  dead,  then  to  5  Co.  8.  a.4' 
his  Heirs.     And  fo  if  the  Covenant  was  that  at  fuch  a  Day  the  Bargainor  fhould  deliver  the  Evi-^  c^\$\  *' 
d'ences  to  the  Bargainee  and  to  his  Heirs,  there  if  the  Bargainor  dies  before  the  Day,  he  ought  at '  Brow'ni.  i«. 
the  Day  to  deliver  them  to  his  Heirs,  for  the  Covenant  cannot  be  literally  performed,  viz.  to  ir^kr^ 
him  and  to  his  Heirs  jointly,  nor  was  there  any  Poffibility  at  firft  for  it  to  be  performed  literally,  37?.  376  Veiv. 
and  therefore  fuch  Senfe  ought  to  be   made  of  it  as  may  beft  be  performed,  and  as  ftands  with  IH'1^  ' 
Reafon,  and  that  is,  to  take  the  Copulative  as  the  Disjunctive,  viz.  to  him  or  to  his  Heirs.     So1^'-.  399-, 
in  the  principal  Cafe,  the  Covenant  to  make  the  Leafe  at  fuch  a  Day  to  John  Chapman  and  ft>  conv^'s't^! 
his  Affigns  for  21  Years  ought  to  be  conftrued  that  it  fhall  be  made  for  the  Term  of  21  Years  J  Vem.  35-9. 
to  him  or  to  his  Affigns,  that  is  to  fay,  to  the  faid  John  Chapman  or  to  fuch  Perfon  as  he  fhall 
name,  if  the  faid  John  Chapman  be  then  alive,  and  if  he  be  not  then  alive,  but  dead,  then  it 
(hall  be  made  to  his  Affigns,  that  is,  to  his  Affigns  in  Deed,  if  he  has  made  any,  and  if  not, 
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then  rather  than  the  Covenant  fhall  be  loft,  it  fhall  be  made  to  his  Afllgns  in  Law,  which  are 
his  Executors. 

And  as  to  what  has  been   faid,  that  the  Plaintiff  is  Executor  of  an  Executor,  and   is  not  by 
the  Common  Law  Executor  to  the  firft  Teftator,  but  is  in  another  Degree  by  the  Common  Law 
than  the  immediate  Executor  is,  Sir,  this  is   not  fo,  afor  if  I   ordain  by  my  laft  Will  that  J.  S. 
oPh^Ug'478  ma^  anen  m)"'  Land,  and  he  does  fo,  this  is   my  Alienation  by  him.     Soil  I  give  Authority  to 
^  145-  '  my  Steward  to  demife  my  Land,  and  he  docs  fo,  this   is  my  Demife  by  him.     So  if  1  give  Au- 

thority to  my  Bailiff  to  alien  my  Sheep  or  other  Chatties,  and  he  does  fo,  this  is  my  Sale  by 
kw'j.3°3'^r  him.  b  So  when  a  Man  makes  J.  S.  his  Executor,  therein  it  is  implied  to  be  his  Intent  that  if 
J.  S.  makes  his  Executor,  and  dies,  his  Executor  fhall  be  Executor  to  the  full  Teftator,  for 
zwl^/swinb'  ^e  firft  Executor  intended  it,  and  fo  the  fecond  Executor  is  made  Executor  to  the  firft  Teftator 
329.  Godoiph.  '  by  the  Nomination  and  Election  of  the  fecond  Teftator,  to  whom  the  firft  Teftator  committed 
wernnvtoff8of  *"ucn  Authority  of  Election  and  Nomination.  c  So  that  the  fecond  Executor  after  the  Death  of  the 
Exec.  255,256.  firft  Executor  fhall  be  immediate  Executor  to  the  firft  Teftator,  as  chofen  by  the  fecond  Teftator 

1  Finch  V73.    by  Force  of  the  Authority  given  him  by  the  firft  Teftator,  and  therefore  he  fhall  be  in  fuch  De- 

gree to  the  firft  Teftator  as  the  firft  Executor  was,  or  elk  all  Contracts  between  Man  and  Man 

<»  Ante  2-8  re)  wou'd  by  the  Common  Law  perifh  in  a  fhort  Time,  viz.  after  the  Death  of  the  firft  Executor. 

a  inft.  393,404!  For  neither  the  Ordinary  nor  his  Adminiftrator  could  by  the  Common  Law  have  any  Action  of 

Debt  or  other  Action  given  to  the  firft  Teftator,  d  for  they  could   not  have  any  Action  given 

to  the  Inteftate,  until  the  Statute  of  31.  Ed.  3.  cap.  1  1.  was  made,  which  gives  fuch  Actions  to 

Adminiftrators.     So  that  by  this  Means  no  Contract  could  be  of  Continuance  at  the  Common 

Law,  and  therefore  fuch  Defect  was  not  at  the  Common  Law.     And  upon  this  divers  Cafes 

were  cited  which  happened  before  the  Statute  of  25.  Ed.  3.     "And  Note  that  in  Mich.  10.  Ed.  2. 

Nota  beneby  the  Fitz.  Executors  1 1  o,  the  Executors  of  an  Executor  brought  an  Aclion  of  Debt  for  the  Arrears  of  an 

toiler.         Annuity  due  to  the  firft  Teftator,  and  it  was  well  debated,  whether  there  is  any  Privity  between  them 

and  the  firft  Teftator,  and  whether  the  Aclion  fhould  be  maintenable,  and  after  having  taken  Time  for  De- 

2  Finch  m.0'  liberation,  all  the  Jujiices  awarded  that  they  fhould  be  anfwered.  And  it  was  faid  that  the  chief 
SeePaim.  i-.,6.  Purview  of  the  Statute  of  2/;.  Ed.  3.  was  for  the  two  other  Actions  given  by  that  Act  to  Exe- 
fh°at"f'om  thisyS  cutors  of  Executors,  viz.  the  Action  of  Account,  and  of  Trefpafs  for  Goods  carried  away,  which. 
cafe  of  10  Ed  2.  Actions  'Executors  could  not  have  by  the  Common  Law  until  they  were  given  by  Statutes, 
Time'kwas  ai-  °  and  they  were  not  extended  by  Equity  to  the  Executors  of  Executors.  h  But  as  to  the  Action 
ways  allowed  for  0f  Debt,  it  was  not  neceffary  to  be  put  in  the  Statute,  for  the  Law  gave  it  to  the  Executor  of 
Lecutor  of  ane  an  Executor  before,  and  yet  many  doubted  thereof,  to  remove  which  Doubt  it  was  well  done  to 
Executor  fhould  pUt  ;t  -m  the  Act,  and  to  make  Provifion  that  all  Judgments  before  given  to  the  contrary  fhould 
the  fidiTeftaior.  ftand  in  Force,  for  thereby  all  Difputes,  which  might  otherwife  have  happened,  are  avoided.     So 

that  Executors  of  Executors  were  by  the  Common  Law,  as  to  all  Contracts,  in  the  fame  De- 
62^'pi!  54.'  %]r  §rce  as  the  frft  Executors  were,  and  might  have  all  Actions  which  the  Common  Law  gave  to 
ScLrl  h.  19  the  firft  Executors,  and  fo  they  might  have  Actions  of  Covenant,  and  if  they  could  not,  yec 
Accminfte."  they  are  given  j  to  Executors  of  Executors  by  Equity  of  the  faid  Statute  of  25.  Ed.  3.  So  here 
f.  n.  b.  117.  c.  Richard  Chapman  the  Plaintiff,  being  Executor  of  an  Executrix,  is  as  well  an  Affignee  to  the  firfl 
2  inirr.gl"o4.  Teftator  as  the  firft  Executrix  was,  and  fhall  as  well  maintain  an  Action  of  Covenant  as  the  firft 
1  Finch  149.     Executrix  might  have  done,  and  therefore  the  Action  fhall  be  maintenable. 

The  other  Argument  which  they  made  in  Support  of  the  Declaration  was,  that  admitting 
e  see  Accord  m.  Affigns  to  be  a  Word  of  Limitation,  as  habendem  to  him  and  to  his  AfTigns,  and  fo  to  be  a  void 
7  Ed.  3.62.  pi.  Vv'ord,  as  it  was  taken  by  the  other  Side,  or  admitting  that  it  had  been  out  of  the  Covenant, 
sedvldeVeltw.  then  the  Covenant  is  that  the  Hufband  and  Wife  at  the  End  of  the  firft  Term  fhall  make  a 
off.  of  Exec.  new  Leafe  for  21  Years  to  John  Chapman,  and  he  dies  before  the  End  of  the  firft  Term,  in  this 
Cafe  the  Hufband  and  Wife  ought  10  make  the  Leafe  to  the  Plaintiff  being  Executor  of  the 
*>M.7Ed.  3.62.  Executrix  of  John  Chapman,  and  they  fhall  not  be  difcharged  of  the  Covenant  by  the  Death  of 
aJac'^f^'  the  Party  to  whom  it  fhould  be  made.  k  For  in  every  Agreement  made  between  any  Parties 
sedContvaKeiw.  the  Intent  is  the  chief  Thing  to  be  confidered,  and  if  by  the  Act  of  God,  or  by  other  Means 
tllcl'.  Ante 286  n°t  arifing  from  the  Party  himfelf,  the  Agreement  cannot  be  performed  according  to  the  Words, 
(c)-  yet  the  Party  fhall  perform  it  as  near  to  the  Intent  of  the  Agreement  as  he  can.     And  the  Intent 

i  Moor  8z       here  was  that  a  new  Leafe  fhould  be  made  at  the  End  of  the  firft  Leafe  ;  and  to  whom  fhould  ic 
be  made  ?  to  this  it  may  be  anfwered,  to  John  Chapman ;  and  if  he  be  dead,  fhall  no  Leafe  be 
fe  vin.  Abr.  tit.  made  then  ?  yes  furely  •,  and   to  whom  ?  to  thofe  who  fhould  have  had  it,  if  it  had  been  made 
contraaE.ri.  ^Q  y0^n  Chapman  himfelf;  and  who  are  they?  his  Executors,  and  to  them  fhall  the  new  Leafe 
pi.  3.       '"    'be    made;    for    the   Subftance   of    the    Agreement   was   that    the    Eftate  fhould  be    made, 
and   that  the    Intereft   fhould  be  had,    and    the   Perfon   to    whom    it    fhould  be  made   was 
not  the   principal   Point  of  the   Agreement.      But    if  the  Tenant  is  bound    in  an  Obliga- 
tion to  his  Lord,  or  covenants  with  him  to  do  to  him  at  fuch  a  Time  Homage,  or  Fealty,  or 
other  corporal  Service,  there  if  the  Lord  dies  before  the  Day,  it  fhall  not  be  done  to  his  Execu- 
tor or  Heir,  for  the  corporal  Service  fhall  in  fuch  Cafe  be  done  to  the  Body  of  the  Lord,  and 
when  he  dies,  the  Thing  dies  alfo,  for  the  fame  Homage  or  Fealty  cannot  be  done  to  another, 
tho'  other  Homage  or  Fealty  may  be  due  to  the  Heir.     So  that  if  the  Body  dies,  being  the  chief 
Caufe  for  which  a  Thing  is  to  be  done,  the  Thing  alfo  dies  with  it.     But  here  the  Term  and  the 
Eftate  in  the  Land  is  the  principal  Thing,  for  if  it  had  been  made  to  John  Chapman,  and  he  had 
died,    the   Eftate  had  not  died,  but   fhould  have  continued  during  the  Term.     And  by  the 
like  Reafon  if  he  dies  before  the  Eftate  can  be  made,  the  Eftate  fhall  be  made  to  thofe  who  fhould 
8  have 
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have  had  it  if  it  had  been  made.     And  when  the  Leafe  was  limited  to  be  made  at  a  Day  to  come, 
viz.  at  21  Years  afterwards,  it  was  then  well  enough  known  and  confidered  by  each  of  the  Par- 
ties, that  he  to  whom  the  Leafe  was  to  be  made  was  fubjecl  to  Death,  and  that  the  Hour  of  his 
Death  was  incertain,  and  that  it  was   probable  enough  he  might  die  before  the  Time  when  the  b  L;«-  §  3«- 
Leafe  was  to  be  made.     And   therefore  it  cannot  be  prefumed  that  the  Party  intended  to  have  x Vent' 38*' 
the  Agreement  diffolved  by  his  Death,  nor  can   any  one  imagine  that   he  would  be  guilty  of  lb  c  f"teJ  (^' 

1  1         ■  jjirir^  1         w-  1  i    -  c         y  anJ  the  books 

much  Folly,  or  that  the  other  intended  by  luch  Lvent  to  be  dilcharged  from  making  the  Leafe,  there  cited. 
but  it  fhall  be  prefumed  that  it  was  the  Intent  of  both  the  Parties  that  the  Leafe  fhould  be  made,  wLws2^,. 
notwithftanding  the  Death  of  him  that  mould  take  it,  and  he  has  left  others  after   him  able  to  i  Vent.  3si.  ' 
take  the  Leafe,  viz.  his  Executors,  and  he  who  is  to  make  it  receives  no  more  Damage  by  mak-  a  L;Wi  §-.>, 
ing  the  Leafe  to  the  Executor  than  by  making  it   to  the  Teftator.     So  that  altho'  he   cannot  He'k-  §  749. 
perform  the  Covenant    according  to   the  Words,    yet  he  fhall  perform   it  according   to   the  ^k6\'.r.'t.(6. 
Intent.     b  As   in   the  Cafe  in  Littleton,    where   a   Man  makes    a   Feoffment  upon   Condition a£  the  Bottom, 
that   the    Feoffee  mall    make    an   Eftate    in    fpecial    Tail  to    the   Feoffor   and  to    his   Wife,  e  utt  $  -  { 
and  to  the    Heirs   of  their  two   Bodies,    there  if  the  Hufband   dies  before  the  Eftate  made, '  Roi.  R.  297, 
it  fhall  be  made  as  near  the'Condition  as  may  be,  that  is,  he  fhall  make  an  Eftate  to  the  WifeattheTop' 
for  Life  without  Impeachment  of  Waft,  Remainder  to  the  IfTues  in  Tail  according  to  the  firft  F^tJ\^' *'  * 
Limitation  of  the  Tail  ;  c  and  if  the  Wife  be  dead,  then  the  Feoffee  ought  to  give  the  Land  to  Bro." Conditio^ 
the  IfTues,  and  to  the  Fleirs  of  the  Body  of  the  Father  and  Mother  begotten.     And  fo  in  the  I45# 
other  Cafes  there  put  the  Intent  fhall  be  performed  as  near  as  it  can  be  where  the  Words  cannot  *J:3  '9-oH- 8- ' 
be  performed.     And  it  is  not  always  requifite  that  in  Agreements  every  Thing  fhould  be  per-  temps  prift  i°Uta 
formed  according  to  the  Words.     d  For  if  there  be  a  Feoffee  in  Mortgage  to  whom  10  1.  ought  Co-  mt-  7;CJ-  *; 
to  be  paid,  and  the  Mortgagor  pays  a   Cup  or  a.Horfe  to  the  Mortgagee  in  Satisfaction  there-  h  P«k.  §  :$. 
of,  he  has  performed  the  Condition,  as  Littleton  fays.     e  So  if  the  Condition  be  that  he  fhall  Dy"  22~  pl  22* 
pay  it  at  fujh  a  Place,  and  he  pays  it  at  another  Place,  and  the  Mortgagee  accepts  it,   Littleton  'a  10.  h.  7. 
fays  that  it  fhall  be  good  enough,  for  the  Value  is  the  Subftance.     f  So  if  a  Man  be  bound  in  m^^gf' 
20/.  to  pay  10  1.  fuch  a  Day  at  fuch  a  Place,  and  he  does  not  come  to  the  Place  at  the  Time  748.  ir0i.r. 
appointed  to  receive  the  Sum,  he  has  not  loft  it,  357.  Ed.  4.  is ;  E  but  if  he  lues  an  Action  for  pf  72'2i  y'  2  f 
the  Penalty,  the  Obligor  ought  to  fhew  the  Matter,  and  fay  that  he  was  ready  at  the  Place  and 
Time  appointed  to  pay  the  leffer  Sum,  and  alfo  that  he  is  yet  ready  5  h  and  if  the  Obligor  had  kLltt-  §  m- 
paid  the  Sum  in  another  Place  to  the  Obligee,  the  Penalty  had  been  faved.     So  if  the  Mortgagor  h'.pZ-' aujiuS 
ought  to  pay  to  the  Mortgagee  a  Sum  at  a  certain  Day,  '  or  if  a  Man  is  bound  in  a  greater  Sum  °;  Be^dl-  '34. 
for  the  Payment  of  a  leffer  Sum  at  a  certain  Day,  there  if  he  pays  the  Sum  before  the  Day,  the  \]l'.  ^1'^°^ 
Condition  is  performed.     kSoif  the  Condition  upon  a  Mortgage  is,  that  if  the  Feoffor  at  fuch  ^6i^inch,,5• 
a  Day  pays  fuch  a  Sum,  then  he  and  his  Heirs  fhall  re-enter,  in  this  Cafe  if  he  dies  before  the  strange'^3; 
Day,  his  Executors,  or  his  Heir  (as  Littleton  fays)  may  pay  it,  'for  the  Payment  at  the  Day  is  p^ece,J-cha. 
more  the  Effect  and  Subftance  of  the  Matter  than  the  Perfon  of  the  Feoffor:  So  that  another4  ' 
Perfon  may  pay  it  than  he  who  is  limited  by  the  Words.     m  So  if  a  Feoffment  is  made  upon  Con-  '  °- BenclL  237« 
dition  that  if  the  Feoffee  does  not  pay  the  Feoffor  fuch   a  Sum  at  fuch  a  Day,  then  the  Feoffor  mLitt.  §336. 
fhall  enter,  there  if  the  Feoffee  before  the  Day  makes  a  Feoffment  over,  and  at  the  Day  does  not  ?,'*'.  '&' 
pay  the  Sum,  the  fecond  Feoffee  at  the  Day  may   tender  and  pay  the  Sum,  notwithftanding  that  336'wtady^ 
the  Agreement  reached  no  further  than  that  the  firft  Feoffee  fhould  pay  it.     n  So  where  an  Agree-  4 cT"'^6' 
ment  is  made  that  a  Sum  fhall  be  paid  to  one  Man,  it  may  be  paid  to  another,  by  17.  Afs.  where  ioM0d.'420, 
the  Diffeizor  granted  by  Indenture  that  if  the  Diffeizee  paid  fuch  a  Sum  to  him  at  fuch  a  Day,  Tentoc' "[' 
then  a  Releafe  made  to  him  by  the  Diffeizee  fhould   be  void,  and  before  the  Day  the  Diffeizor  n  ' P ' S' 

made  a  Feoffment,  there  the  Sum  was  paid  to  the  Feoffee.     From  whi.  h  Cafes  we  fee  that  where  FitJ.  Condition 
Agreements  are  made  that  one  Thing  fhall  be  done,  another  Thing  may  be  done  for  it ;  and  H-  Bro-  I03- 
where  it  is  agreed   to  be  done  at  one  Place,  it  may  be  done  at  another  Place  •,  and  where  it  is  to  °0-Bend!.t37. 
be  done  at  one  Day,  it  may'be  done  at  another  Day  •,  and  where  by  or  to  one  Perfon,  it  may  be  done  vi^'Ibr!"!^' 
by  or  to  another  Perfon,  and  yet  at  the  fame  Time  the  Agreement  is  performed,  and  not  broken.  Cont<-a£t.  t. 
And  the  Reafon  thereof  is,  becaufe  the  Intent  is  performed,  which  °  is  the  principal  Point  in  all P'4' 
Agreements,  and  if  this  be  performed,  it  is  fufficient,  altho'  every  Circumftance  is  not  perform-  l^^'^f'H' 
ed  according  to  the  Words ;  and  if  the  Words  are  performed,  and  not  the  Intent  (as  it  may  be  r_sf  B>°.  con- 
in  fome  Cafes)  yet  the  Agreement  is  not  performed.    p  As  in  the  Cafe  of  2  r.  H.  6.  in  Debt,  where  § ^.^'b^' 
the  Defendant  was  bound  upon  Condition  that  if  his  Feoffees  of  his  Manor  of  W.  granted  to  the  '78,  Antezs" 
Plaintiff  an  annual  Rent  of  40  s.  out  of  the  faid  Manor,  that  then,  &c.  and  he  had  three  Feof  m."39^'  34 
fees,  and  two  of  them  granted  the  Rent  to  the  Plaintiff;  there  the  Words  of  the  Condition  were 
performed,  becaufe  his  Feoffees  granted  the  Rent,  but  yet  he  had  not  performed  the  Condition,  l^'J'J1, '.?■ 4' 
for  all  the  Juftices  there  took  it  that  all  the  Feoffees  ought  to  have  granted  the  Rent :  And  fo  yIIkT.7^. 
they  certainly  ought,  for  there  the  third  might  have  had  the  Land  by  Survivorfhip,  aud  he  fhould  B™-  ^°nnf  J10,", 
have  avoided  the  Rent,  and  alfo  more  than  two  Parts  of  the  Manor  was  not  charged   with  the  and  fee  the  other 
Rent;  fo  that  the  Intent  was  not  performed,  altho'  the  Words  were  performed.     q  So  it  is  put  in  B°°kstil#e'«f- 
3.  H.  7.  that  if  one  is  bound  to  enfeoff  me  of  the  Manor  of  D.  and  he  makes  a  Feoffment  to  an- 
other of  Parcel,  and  afterwards  enfeoffs  me  of  the  Manor,  there  he  has  performed  the  Words,  t  Antc 
but  yet  he  has    not  performed  the  Intent,  which  was  that  I    fhould  have  the   whole    Manor  Poiicrd,aiguendt. 
as  it  then  was.     r  So  in  the  Cafe  of  Colthirft  v.  Bejujhin  in  4.  Ed.  6.  a  Remainder  was  limited  to 
Bejuflrin,  if  he  would  inhabit  and  be  refident  upon  the  Land  during  the  Term,  there  it  is  taken 
that  if  he  be  refident  a  Week  during  the  Term  he  has  performed  the  Words  of  the  Condition, 
but  not  the  Intent,  for  the  Intent  was  that  he  fhould   be  refident  during  the  whole  Te'rm.     So 
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*  h.  10 Ed, 4..  in  the  Cafe  in  49.  H.  6.  *  wherean  Abbct  was  Parfon  Imparfonee  from  Time,  &c.  and  he  had  an 
lauxtr  d^'reco  Annuity  from  Time  beyond  the  Memory  of  Man  in  Right  of  the  Parfonage,  and  he  brought  a 
18.  '  Writ  of  Annuity  as  Abbot  without  naming  himfelf  Parfon,   and  counted  upon  a  Preicriprion  in 

him  and  his  Predeceffors  Abbots,  and  the  Prefcription  was  traverfed,   and  found  for  the  PkiniiS', 

a    IT     XT     TJ  c 

h.  i^.'a.'m'any  there  every  Word  of  the  Verdict  was  true,  and  yet  a  Attaint  lay  agaioft  the  Jury,  tor  when  he 
good  Cafes  there  brought  the  Writ  by  the  Name  of  Abbot,  and  as  fuch  claimed  the  Annuity,  he  was  not  feized  of 
o  ame  urpo  c.  .^  .^  t^at  Form,  but  as  Parfon,  and  becaufe  he  did  not  claim  it  as  Parfon,  they  ought  not  to  have 

*  vin.  Abr.  tit.  found  the  lffue  for  him  ;  fo  that  altho'  every  Word  of  the  Verdicl:  was  true,  yet  their  Verdui 
intent  a.  Pi.  4.  was  faifej  for  the  Words  of  the  Verdicl:  and  the  Intent  of  the  Verdict  did  not  agree  together. 
cAnte2s^(a).  b  Wherefore  the  Intent  in  every  Matter  ought  to  be  refpected,  and  if  this  be  performed  it  is  iurfi- 

cient,  altho'  the  Words  are  not  performed.     So  here  in  our  Cafr  the  Intent  of  the  Covenant  is 

d  See  the  Books  performed,  if  the  Leafe  be   made  to  the  Executor,  altho' the  vVords  were  that  it  fhould  be  made 

ntheHe^dif    to  the  Teftator  himfelf.     And  as  to  the  Objection  made,   viz.  c  that  if  the  Leafe  mould  be  made 

the  cafe.  to  the  Plaintiff,  it  would  have  quite  another  Effect  than  if  it  had  been  made  to  the  Teftator  him- 

«h       h  6     *"e'^'  becaufe  if  it  is  made  to  the  Plaintiff,  he  will  not  have  it  to  the  Ufe  of  the  firft  Teftator,  nor 

17.  ptrPajionet  fhall  it  be  accounted  Affets  in  his  Hands  of  the  Goods  of  the  firft  Teftator,  Sir,  d  this  is  quite  o- 

Newton.  therwife,  for  the  Covenant  was  made  to  the  firft  Teftator,  and  the  Title  1  here  to  was  derived  from 

him  to  the  Plaintiff,  and  that  which  is  done  in  Performance  of  the  Covenant  ought  to  be  in  the 

gP-3i-H- 8-  Plaintiff  in  the  fame  Degree  as  the  Covenant  was  in  him,  io  that  he  fhall  have  the  Leafe  in   the 

l&.'vATc.    like  Manner  as  he  had  the  Covenant,  which  was  the  Caufe  and  Origin  of  the  Leafe.     e  And  there- 

d/9&  stud  lb  *ore'  '*"  was  ^a^'  *f  an  Executor  affigns  Auditors  to  one  who  was  Accountant  to  the  Teftator, 

2.  cap.  is.'fo.'and  the  Auditors  find  him  in  Arrears,  the  Action  of  Debt,  which  the  Executor  fhall  have,  fhall 

\tniV™  VU"  be  in  the  detinet  only,  as  it  is  taken  in  1 1.  H.  6.  for  the  Debt  fhall  be  in  him  as  Pxecutor,  and  ic 

Co.  Lht.  ij7.a.  has  Refpect  to  the  Foundation  of  it.     f  So  if  a  Man  has  a  Villain  for  Years  as  Executor,  and  the 

Ab4r.  734.0!''  Villain  purchafes  Land,  and  the  Executor  enters,  the  Land  fhall  be  to  the  Ufe  of  the  Teftator, 

P!.  1.  Weft's      and  fhall  be  Affets  in  his  Hands,  becaufe  to  fuch  Ufe  he  was  poffeffed   of  the  Villain,   who  was 

foymj8if'b?'      ^e  g  Caufe  of  the  Land  coming.     So  here  the  Covenant  which  was  the  Caufe  of  the  Leafe  came 

Godb.  30.        to  the  Executor  in  Right  of  the  Teftator,  and  in  the  fame  Right   fhall  the  Leafe   be  poffeffed  j 

Leg.°i83,'  §4.   f°r  which  Reafons  it  feemed  to  them  that  the  Plaintiff  fhould  recover.     And  thefe   Grounds  and 

Wentw.  os".  of  Reafons  were  amplified  with  many  Cafes,  all  which  it  is  not  my  Defign  to  recite  at  large. 

3DaCnv.Abi.377.      And  after  thefe  Arguments  had,  all  the  four  Juftices  of  the  King's  Bench  affembled  this  pre- 

Ou  l6\plowd-   fent  Trimly  Term  at  Serjeants-Inn  in  Fleetjlreet,  in  the  Chamber  of  Catline  Chief  Juftice  of  Eng- 

r'       4'    land,  to  confer  together  upon  this  Matter.     And  they  all  unanimoufly  agreed  that  the  Action  was 

gSeesRolAbr.  maintenable.     And   the  Chief  Juftice  told  me  that  the  principal  Reafon  which  fatisfied  him  was 

the  latter  of  the  two  laft  Agruments ;  and  the  Opinion  of  the  other  Juftices  was  accordingly* 

Wherefore  the  fame  Term  they  gave  Judgment  for  the  Plaintiff  without  arguing  the  Matter  ae 

large,  and  the  Judgment  was  as  follows. 


The  reft  of  the 
Record. 

1  Judgments 
*39>  24°- 


Judgment. 


At  which  Day  before  the  Lady  the  Queen  at  Weflminficr  came  the  Parties  aforefaid  by  their 
Attornies  aforefaid.  Whereupon  all  and  lingular  the  Premiffes  being  feen,  and  by  the  Court  of  the 
Lady  the  Queen  here  more  fully  underftood,  and  mature  Deliberation  being  had  thereupon,  for 
that  it  feems  to  the  Court  of  the  Lady  the  Queen  here  that  the  Declaration  aforefaid  and  the  Mat- 
ter therein  contained  are  good  and  fufficient  in  Law  to  compel  the  faid  Robert  to  anfwer  to  tie 
faid  Declaration,  whereby  the  aforefaid  Richard  ought  to  recover  his  Damages  by  Occafion  of  the 
Premiffes  :  But  becaufe  it  is  unknown  to  the  Court  of  the  Lady  the  Queen  what  Damages  the 
aforefaid  Richard  has  fuftained  as  well  by  Occafion  of  the  Premiffes  as  for  his  Cofts  and  Charges 
by  him  about  his  Suit  in  this  Behalf  expended,  therefore  the  Sheriffs  are  commanded  that  by  the 
Oath  of  good  and  lawful  Men  of  their  Bailiwick  they  diligently  enquire  what  Damages  the 
aforefaid  Richard  has  fuftained  as  well  by  Occafion  of  the  Premiffes  as  for  his  Cofts  and 
Charges  by  him  about  his  Suit  in  this  Behalf  expended,  and  the  Inquifition  which  they  fhall 
take  thereupon  to  fend  to  the  Lady  the  Queen  at  W'eftminjier  on  Wednesday  next  after  the  Octave 
of  St.  Michael  under  the  Seals,  &c.  and  the  Seals,  &c.  together  with  the  R.oyal  Writ  to  them 
thereupon  directed,  &c.  The  fame  Day  is  given  to  the  aforefaid  Richard  there,  &c.  At  which 
Day  before  the  Lady  the  Queen  at  Weftminfter  came  the  aforefaid  Richard  by  his  Attorney  afore- 
faid :  And  the  Sheriffs  returned  a  certain  Inquifition  before  them  taken  at  the  Guildhall  of  the 
City  of  London  fituate  in  the  Parifh  of  St.  Lawrence  in  the  Old  Jewry  in  the  Ward  of  Cheap  of 
the  fame  City,  the  26th  Day  of  September  in  the  /event h  Year  of  the  Reign  of  the  Lady  the  Queen 
now,  whereby  it  is  found  that  the  aforefaid  Richard  hath  fuftained  Damages  by  Occafion  of  the 
Premiffes,  befides  his  Cofts  and  Charges  by  him  about  his  Suit  in  this  Behalf  expended,  to  the 
Amount  of  330  1.  and  for  the  faid  Cofts  and  Charges  5  1.  Therefore  it  is  confidered  that  the 
aforefaid  Richard  recover  againft  the  aforefaid  Robert  his  Damages  aforefaid  found  by  the  Inqueft 
aforefaid,  and  alfo  12  /.  for  his  Cofts  and  Charges  aforefaid  to  the  aforefaid  Richard  by  the  Court 
of  the  faid  Lady  the  Queen. here  by  his  Affent  of  Encreafe  adjudged,  which  faid  Damages  a- 
mount  in  the  whole  to  347  I.     And  the  aforefaid  Robert  in  Mercy,  &c. 


A  Rcprt 
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A  Report  of  a  "Judgment  given  in  the  King's  Bench  by  the  Juflices  of  the  fame  Bench  in 
Michaelmas  Term  in  the  feventh  and  eighth  Tears  of  the  Reign  ofS>ueen  Elizabeth,  upon 
a  fpecial  Verdict  found  in  an  Action  of  Trefpafs  brought  by  Margery  Ofborn  Plaintiff, 
againjl  Thomas  Carden  and  John  Joy  Defendants.  And  the  Record  thereof  appears  among 
the  Records  of  Michaelmas  Term  6  &  J  Elizabeth.  Rot.  136. 

T  appears  by  the  faid  Record  that  Margery  Ofborn,  in  Eafter  Term  lad  pad  before  the  faid  Term  AWomanGuar- 
of  St.  Michael,  exhibited  a  Bill  of  Trefpafs  againft  Thomas  Carden  and  John  Joy  for  breaking dianin  SoA"^e 

-—  7  iTT/-  r      j       •  1         /~i  c   ir  1  J    •?  ra  marries, md  101ns 

and  entering  into  her  Clofes  and  Homes  at  Ledes  in  the  County  or  Kent  the  20th  Day  of  July  in  with  the  h«i- 
5th  Year  of  the  Reign  of  the  prefent  Queen,  and  declared  of  her  Grafs  fpoiled,  and  of  40  Carc-loads  ^"t^nfanef 
of  Underwood  cut  and   carried  away,  csV.  to  the  Value  of  40/.     The  Defendants  pleaded  not- Land,  it  fti*U 
guilty,  and   the  Jury  as  to  the  40  Cart-loads  of  Underwood  found  the  Defendants  not  -guilty  ;  ^m,"^ 
and  as  to  the  reft  of  the  Trefpafs  they  gave  a  fpecial  Verdict,  and  found  that  Thomas  Ford  was  Death,  s.  p. 
feized  in  his  Demefn  as  of  Fee  of  the  Mefiuages  and  Tenements  in  which  the  Trefpafs  was  affigned,1^1'^  1$$' 
and  held  them  of  Warham  Seintleger  as  of  his  Manor  of  Ledes  in  Socage,  viz.  by  Fealty  and  Rent,  Abr.46.  H.pU. 
and  died  fo  feized  thereof;  and  that  the  Tenements  were  of  the  Tenure  and  Nature  of  Gavelkind,  [r^hi^ 
and  always   partible  amongft  the  Heirs  Males.       And  that  after  his  Death   the  Tenements  de-  h8-  Crompr. 
fcended  to  John  Ford,  then  being  of  the  Age  of  16  Years,  and  to  Walter  Ford,  then  being  of  gfee  iWc^AbV.'joa, 
Age  of  5  Years  and  a  half,  as  Sons  and  Heirs  of  the  faid  Thomas,  according  to  the  Cuftom  a-  2^ac-  ^'6^' 
forefaid,  and  afterwards  John  died  without  Heir  of  his  Body,  after  whole  Death  his  Part  defcen-  \0%.\mf  a£t, 
ded  to  the  faid  fValter  as  his  Brother  and  Heir,  which  Walter  at  the  Time  of  his  Death  was  pj1'1,  ^ua^" ^ 
the  Age  of  5  Years  and  a  half,  by  Force  whereof  the  faid  Margery  now  Plaintiff  being  naturalp-4' 
Mother  of  the  faid  Walter,  as  Guardian  in  Socage,  feized  the  Body  of  the  fold  Walter,  and  entered 
into  the  Tenements,  and  was  thereof  pofTefTed.     And  being  fo  pofTefTed,  fhe  took  to  Hufband  Tho- 
mas Ofoorn,  whereby  he  and  the  fold  Margery  were  polTefied.     And  they  being  fo  pofTefTed,  the  23d 
Day  of  June  in  the   3d  Year  of  the  Reign  of  the  prefent  Queen,  by  their  Indenture  bearing  the 
fame  Date,    demifed  and  leafed  the  fame  Tenements  to  the  faid  Thomas  Carden,  to  have  to  him  and 
to  his  Afifigns  from  the  Feaft  of  St.  Michael  the  Archangel  next  enfuing  the  Date  of  the  faid  In- 
denture, unto  the  End  and  Term  of  8  Years  thence  next  following.     By  Force  whereof  he  was 
pofTefTed,  and  being  fo  pqiTeffed,  the  fame  23d  Day  of  June  he  leafed  the  fame  Tenements  to  the 
laid  John  Joy  one  of  the  Defendants,  to  have  and  to  hold  to  him  unto  the  End  of  4  Years  from 
thence  next  enfuing ;  by  Force  whereof  he  entered,  and  was  poflelTed,  and  he  being  fo  pofTefTed, 
the  faid  Thomas  Ofborn  the  10th  Day  of  June  in  the  5th  Year  of  the  Reign  of  the  faid  prefent  Queen 
died,  after  whofe  Death  the  faid  Margery,  claiming  the   Tenements  as  Guardian  in  Socage  to 
the  faid  Walter  in  Form  aforefaid,  entered  into  the  Tenements,  and  was  thereof  poiTelTed  until 
the  Defendants,  at  the  faid  Time  when  the  Trefpafs  is  alledged  to  be  done,  re-entered  into  the 
MeiTuage  and  Tenements  aforefaid,  upon  whofe  Entry  the  faid  Margery  has  fued  her  Bill.     And 
further  they  faid,  that  the  faid  Walter  Ford  was  yet  within  the  Age  of  14  Years,  viz.  of  the  Age 
of  12  Years.     And  upon  this  the  Jury  prayed  the  Advice  of  the  Court,  whether  the  Entry  of  the 
faid  Margery,  notwithstanding  the  Demife  aforefaid,  was  lawful  afcerthe  Death  of  the  faid  Thomas 
Ofborn,  or  not:  And  if  itfeemed  to  the  Court  that  the  Entry  of  the  faid  Margery  was  not  lawful, 
then  the  Jury  faid  that  the  Defendants  were  not  guilty  •,  and  if  it  feemed  to  the  Court  that  the  En- 
try of  the  faid  Margery  was  lawful,  notwithstanding  the  faid  Demife  by  her  Hufband  and  her  made 
as  before,  then  they  faid  that  the  Defendants  were  guilty  of  the  reft  of  the  faid  Trefpafs  alledged 
againft  them,  in  Manner  and  Form  as  the  Plaintiff  had  alledged,  and  then  they  afieiTed  Damages 
to  the  Plaintiff,  befides  her  Cofts,  to  11/.  and  for  her  Cofts  to  5  /, 

And  upon  this  Verdict  the  Counfel  for  the  Plaintiff,  taking  the  faid  Demife  to  be  voidable  by 
the  Wife,  and  that  her  Entry  was  lawful,  oftentimes  prayed  the  Judgment  of  the  Court,  and  the 
Defendants  prayed  their  Judgment  that  (he  might  be   barred,  and  the  Matter  was  frequently 
touched  and  debated  as  well  by  the  Juftices  as  by  the  Counfel  for  the  Parties.     And  at  laft  the 
Court  awarded  that  the  Plaintiff  fhould  recover,  becaufe  the  Demife  did  not  bind  the  Wife  longer  ■• 
than  the  Coverture.     2  For  the  Law  gives  the  Guardianfhip  of  the  Body  and  Lands  of  the  Infant  ngroamp 
to  the  Wife  being  his  Mother,  or  other  of  his  Parents  or  Anceftors,  for  the  great  Affection  which 
the  Law  prelumes  to  be  in  the  Mother,  or  other  Parent  or  Anceftor  towards  the  Infant,  for  greater 
Love  there  cannot  be,  in  the  Suppofition  of  Law,  than  the  Anceftor  has  for  the  next  of  his  own 
Blood;  and  it  is  an  old  Saying,  that  Love  defcends,  and  is  tried  to  be  more  true  than  afcending. 
For  which  reafon  the  Law,  which  greatly  tenders  the  Prefervation  of  Infants,  has  appropriated  the 
Care  of  them  and  of  their  Lands  in  Socage  to  their  Parents,  and  for  Default  of  them,  to  their 
other  Anceftor  who  is  the  next  in  Blood  and  in  natural  Affedtion  to  them.     And  all  this  is  for 
the  Advantage  of  the  Infant,  and  not  of  the  Parent,  or  other  Guardian,  for  the  Guardian  fhall » FiJhVw. 
reap  no  Benefit  from  it,  but  the  Infant,  for  the  Guardian  fhall  maintain  the  Infant  with  his  Land, 
.and  of  the  reft  of  the  Profits  fhall  render  an  b  Account  to  the  Infant.     So  that  the  whole  EftatevaUgh.i8"i83. 
.  and  Intereft  of  the  Guardian  is  to  the  Ufe  of  the  Infant,  and  no  Part  of  it  is  to  the  Ufe  of  the  Guar- 2  v-  Wms-  '2I- 
dian.     c  And  therefore  if  the  Guardian  in  Socage  dies,  his  Executors  fhall  not  have  the  Ward-a-iFmch^H*. 
fhip  of  the  Body,  nor  of  the  Lands  of  the  Infant,  for  they  fhall  have  nothing  but  what  the  Tefta-*^'"^',,1?,.:'' 
tor  had  to  his  own  Ufe;  and  alfo  the  Executors  have  not  fuch  a  natural  Affection  for  the  In-  i9.pi*Vo.zBac.' 
fant   as  the  Teftator  had  for  him,  and  therefore  when  the  Guardian  is  dead,  the  Executors  ^a"  ^br*  *?t''  Guar- 
not  have  the  Wardfhip,  but  the  next  Anceilor  to  the  Infant,  who  ljas  the  like  natural  Affection  fordiaoN.*  pi.  5. 

4  F  him. 
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*  m.  33.H.6.  him.  *  And  this  is  the  Reafon  that  if  the  Guardian  in  Socage  is  outlawed  or  attainted,  he  fhali 
l^feLre'70™'  not  forfeit  the  Wardfhip  to  the  King,  becaufe  the  lntereft  which  he  had  was  to  the  Ufe  of  an- 
Gard.6.co.Li«.  other,  and  not  to  his  own  Ufe,  and  befides  there  is  not  fuch  Proximity  of  Blood  nor  natural  Af- 
^co.3^0.'3?,'"'  fe^t'O11  between  the  King  and  the  Infant  as  there  was  between  his  Anceftor  and  him.  Then  here 
CaWsCafe.  when  the  Wife,  being  Guardian  in  Socage,  took  Hufband,  the  Hufband  had  an  lntereft  in  the 
\i6. etc' j.°g9;  Wardfhip  in  Right  of  the  Wife,  for  the  Hufband  partakes  with  the  Wife  in  all  her  Prerogatives  -, 
owenn5.2Roi.  and  therefore  when  the  Wife  had  the  Wardfhip  of  the  Infant,  and  the  Hufband  had  the  Ward- 
j.'c3.7i-8Crbmpt'  m'P  and  Direction  of  the  Wife,  therein  he  had  the  Wardfhip  of  all  thofe  Things  of  which  the 
aBac.Abr.681.  Wife  had  the  Wardfhip  before,  for  the  Law  does  not  deprive  the  Hufband  of  any  lntereft,   Pre- 

*  Co.  Litt.89.a.  rogative,  or  Thing,  which  the  Wife  had,  but  vefts  the  lntereft  in  him  with  his  Wife,  becaufe 
35i-.a-»Finch7- they  are  but  one  Perfon  in  Law.      b  But  if  a  Woman  Guardian  in  Socage  takes  Hufband,  and 
Dy.  ±ei 9pl. ga dfeSj  now  the  Hufband  has  loft  his  lntereft,  for  the  Wife  had  it  to  the  Ufe  of  another,  and  alfo 
lRi°J-  ^bg'a3c45,  there  is  not  fuch  Affection  in  the  Hufband  towards  the  Infant  after  the  Coverture  is  diffolved,  as 
At>r.  681.         there  was  in  the  Wife,  and  therefore  ceffante  caufd,  ceffabit  effeElus.     Then  here  when  the  Huf- 
band made  a  Leafe  of  the  Land  of  the  Infant,  and  died,  leaving  the  Wife,  yet  fhe  remains  Guar- 
dian in  Socage  of  the  Body,  and  therefore  the  Hufband's  Demife  of  the  Land  is  voidable  by  the 
Wife,  for  the  Hufband  and  Wife  had  it  only  to  the  Ufe  of  the  Infant,  and  the  Infant  ought  to 
live  of  it,  and  be  maintained  by  the  Profits  of  the  Land.     So  that  the  Body  being  the* Principal 
requires  the  Profits  of  the   Land  to  be  applied  to  its  Support,  and  of  the  Refidue  to  have  an 
Account,  which  the  Act  of  the  Hufband  cannot  take  away,  for  his  Eftate  and  lntereft  was  but 
to  another's  Ufe,  and  the  Ufe  fhali  be  required  by  the  Infant  of  every  one  that  has  the  Land  ; 
and  inafmuch  as  he  who  has  the  Ufe  cannot,  by  reafon  of  the  Imbecillity  of  his  Age,  and  Wane 
of  Difcretion,  meddle  with  the  Profits  of  the  Land,  the  Wife,  who  is  authorized  thereunto,  fhali 
in  his  Right  take  upon  her  the  Management  of  the  Land  and  the  Profits  thereof,  and  in  his 
Right  and  for  his  Gain  and  Advantage  fhali  ouft  every  one  that  holds  the  Land  to  another  Pur- 
lib?!'  Sp?'?'  Pofe-     '  Wherefore  although  the  Wife  fhould  not  avoid  the  Aft  of  her  Hufband  as  to  the  Gift, 
Co.Litt.  351.  a.  Demife,  or  Sale  of  the  Chattles-real  or  perfonal  which  fhe  had  to  her  own  Ufe,  yet  in  the  Cafe 

here  fhe*  fhali,  becaufe  the  Thing  demifed  is  held  in  another's  Right,  and  for  the  lntereft  of  the 
Infant  it  fhali  be  avoided.  So  that  this  plainly  differs  from  the  other  Cafes,  for  it  is  in  Effect 
the  Act  of  the  Infant  by  the  Guardian.  And  therefore  the  Diredlion  and  Management  of  the 
Land  cannot  be  devefted  out  of  the  Wife  by  the  Act  of  another,  any  more  than  the  Privity  of 
Blood,  or  the  Jurifdiction  of  the  Perfon  of  the  Infant  may,  for  the  Land  is  for  his  Suftenance. 
And  divers  other  Things  were  faid  by  the  Juftices  more  at  large  to  enforce  the  Entry  of  the 
Wife,  for  which  Reafon  Judgment  was  entered,  as  follows. 

judgment.  At  which  Day  before  the  Lady  the  Queen  at  JVeslminfter  came  the  Parties  aforefaid  by  their 

Attornies  aforefaid,  whereupon  all  and  fingular  the  PremifTes  being  feen,  and  by  the  Court  of  the 
Lady  the  Queen  here  more  fully  underftood,  and  mature  Deliberation  being  thereupon  had,  it  is 
confidered  that  the  aforefaid  Margery  recover  againft  the  aforefaid  Thomas  and  John  her  Damages 
aforefaid  by  the  Jurors  aforefaid  in  Form  aforelaid  aflefied,  and  alfo  \l.  15  s.  for  her  Cofts  and 
Expences  aforefaid  to  the  fame  Margery  by  the  Court  of  the  Lady  the  Queen  here  with  her  Afient 
of  Increafe  adjudged,  which  faid  Damages  amount  in  the  whole  to  16/.  And  the  aforefaid  Tba- 
mas  and  John  be  taken,  &c. 


ARt- 
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Carell  verfus  Cuddington.  in  Cur.  Ward 


jt  tesass  sawfess  teasas  *  *l??^ 

^nfl  Richard  Caddi^gton  £/?T  «f  W  «  ^SSiStel 

^  ,1      i   £S  °fr"  f"Xr'  TChmg  "*,  P°int  whetbcr  the  faid  Granifath ■orland 
mother  fiould  be  Guardian  m  Socage  to  the  fame  Infant. 

T"E1Ca^WMthUS-     °ncWr"  Mrai™  E%™^  "-as  feized  in  his  Demefn  as  of  Fee  ofwl"  •"» 
X     and  in  the  Manor  of  Great- Uvermore  in  the  County  of  Suffolk    an^  alo/lr  Z.A  ■      .     »»  •  M.ri.pW 
nor  of  9^^,    otherwife  C/«W  and  OM  in  ffi?  &&|^J^$  $£»!»% 
thefaid  E/izahlh,  and  conveyed  to  her  for  Term  of  her  I  ife  f„,-  hj  \  i      *5     ™  ?P«=  M«d  by 

£»£*»??  .and  afterwards  died  fe.zed  of  the  ft^  ^Mfe^"^ 

f     ;  .      ,,  artei"wards  the  laid  Joan  fiuckenham  entered  into  the  faid  Mmnr  of  c„;,/Wr/1/      j  u     t0  &e  right 
ingfeized  thereof,  and  of  the  Reverfion  of  the  Manor  of  Great  7;l,Z,        a-  a f tm\^  %*"»*»  of  the 
whofe  Death  the  faid  Manor  of  Suitterton,  and  ^^^T^^^^^Y^  ^  "  « 
defcended  to  the  faid  D^/i&y,  as  Sifter  and  Heir  of  the  faid  V21  ^  V  ,         ?f  <£**£  Ltvertaore  iie,  leaving  ir- 
fhe  entered  into  rhr-  faid  M,  nr  nf  c  v/ j  ,-•  ?        Buckenham,  by  Reafon  whereof fue  ™*<*  »♦ 

ine  entered  into  tnc  laid  Manor  of  Suitterton,    and  was  fe  zed  thereof    ,n^   A0d        r        'Years  of  Age, 
the  faid  Manor  of  Great- Liver  more.     And  the  faid  Doroth hei no £  I     ^      i     the  Reverfion  of  the  onirii 
«*»  CW/Son  and  Heir  apparent  of  the  faid  John  Caret  A  t  of  n  y  oT^n^      "^1^"  S  ^"^ 

faid  Manor  of  Great -Livermore  in  Right  of  the  faid  Dorothv    and  VrU;  £.Vn     r    r-     J     i.     t- he  Grandmother  oa 

Reverfion  of  the  other  Manor  to  one  Richard  Noy  in  Fee,  and  took  baric  brr^  Td    "f        theyare'inequai 

Eftate  to  them  and  to  the  Heirs  Males  of  the  Body  of  the  fZ iVl         I     / u    ^  Render  an5l*- V°the 

Body  of  the  faid  IWy  lawfully  begotten,  the Remainde to    hSn         #  h?^??n  ^e"^ 

in  Fee.     And  afterwards   the  faid  frothy  died?"^ 

gotten  upon  her  by  the  faid  Thomas  Carell     And  afterwards  and  now  iZtfnl    5^°      ,  ^-""LbyanvPof- 

prefent  Queen  the  faid  Thorn,  Carell  died,  the    af^S 

the  Age  or  i4  Years,  after  whofe  Death  as  well  the  Manor  of  Suitterton    «  thfp        r  g  "  E, the  Fatl,er's 

Manor  of  f^^ff^f  defcended  to  the  faid  ft*  iMM?    aJS^^^ 

wellofthl  B^yo"  t  fc»? lh°  C^lVz ^^7^  ^?h^  ^6  Ward&ip  ^SSSS 
ZT,^  belonged  to  the  ^een,  and  the  A.^ 

■wwZ.  in  Socage.  And  the  faid  ^V/.W  Cuddiwton,  who  after  the  Dearh  of  ?^ >  ^  ^  P  I  ,  the^er'  ,and 
^  had  married  the  faid  fi/^^  pretendint  to'  2 ?GuS£n ^in  Socaoe  t0  he  ST/f  ^^«^. 
the  Infant,  of  the  faid  Manor  of  Suilterton  in  Riahr  of  h?c  w  V  r  gj  ,  2ld  ^*  C^//Pu«haferofthe 
fanr  on  rh^  P^rr  ^f  u\*  ^/r^^l  r*ltierre^  in  -Kignt  of  his  Wife  Grandmother  to  the  fame  In-  F"-"^pie,thofe 
lanton  the  Fart  of  his  Mother,  had  entered  nto  fame  Manor  and  h^d  »oi,»  a*  j  ,  «>fi>er  Bioodmay 
Iffues  and  Profits  of  it  to  the  Ufe  of  the  faid  Infant      And  T,  f  at  ?      tfkcn,and  deta.ned  the  inherited  th  J 

roll    h\o    r,.,>nAF^.U  L-U-      J   i-      n-..     •        ,       !.nrant-       And    the  laid  Infant    bv     thefaid    ^inhv  Cn    themtheGrand- 

«//  his  Giandfather  exhibited  his  Bill  in  the  faid  Court  aaainfl- rli*  UIa  vA ,    jn  jj      J  mother  ™y  «>y 

plaining  that  thefaid  /J^rrf  had  wrongfully  entered  com- Poir.bnhy  t^ 

fmaoo    o„^    o     c        r  •  .."  wlunoluliy  entered  into  the  faid  Manor,  and  taken  thr  RPntc  and  therefore  <he 

Iflues,  and  Profits  of  it,  and  detained  the  Evidences  thereof  And  rh,u!  i  j?^  ^iskyUrifilw 
made  his  Anfwer,  and  the  faid  Infant  replied  and  in  Zn'u  a*  i  R^hfd  ^ddtngton^^o^. 
j-r  i  r  j  «  i  ,  ,  .  11Jiant  lcpneu,  ana  in  the  Bill  and  Pleadino-  al  rVi  c  f*\A  \i\~++~  dianflup.  s.  c. 
wasdifclofed.  And  the  whole  was  reduced  to  one  Point  ifr  wllPrhlr?f  i  t„i,aid  ^atter  cited  cPromPt. 
to  the  Infant  on  the  Part  of  his  Father  or  the  fcM  % T\  ! \  -Z  J°h/  Cf^  Grandfather  J.c  ns.b.vin. 
^     .u    u         r  i  •     »,  .    ainer,  or  the  laid  hhzabeth  beins  Grandmother  m  rhp  Tnfo«»Abr-  lit.  Guai- 

on  the  Fart  of  his  Mother,  ought  to  be  Guardian  in  Soraae  m  >,f™7,ntr.  f°  ^e  lnrantdiano.  Pi.8. 
Suitterton.     For  if  John  Carell  the  Grandfather  onX  t°  >P?  the  Infant  of  the  faid  Manor  of  ^446° 
try  of  the  faid  Richid  (W^SwS     and  th^ta^T  P^'  ^^4^—^ 

Hufband,  and  *^^ 

the   Grandfafier 

die  without  Iffue,  then   the  Eftat lit* t^the  Heir,  M  1         1        ^  mherit'  and  if  ^  fhould 
^  |»  O^mother^aT  ffi  ^^^^r^^^^^ 
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"Wife  gave  the  Fee-fimpie   of  the  Manor  by  Fine  to  Richard  Noy,  and  took  back  an  Eftate  to 
them  and  to   the  Heirs  Males  of  the  Body  of  the  faid  Thomas  Car  ell  by  him  begotten  upon   the 
Body  of  the  faid  Dorothy,  the  Remainder  to  Dorothy  in  Fee,  now  Dorothy  was  a  Purchafer  of  the 
Fee-fimple,  for  her  former  Eftate  in  the  Fee-fimple  was  out  of  her  by  the  Fine,  and  vefted  in 
Noy  the  Conufee,  and  fhe  by  the   Grant  and  Render  in  the  Fine  had  the  Fee-fimple  back  from 
Noy  the  Conufee,  as  a  new  Purchafe,  in  which  Cafe  if  fhe  had  died  without  Iffue,  the  Fee-fimple 
fhould  have  defcended  to  the  Heirs  on  the  Part  of  the  Mother  of  the  faid  Dorothy,  in  Default  of 
a  vin.  Abr.  tit.  Heirs  on  the  Part  of  her  Father.     a  And  feeing  that  fhe  had  Iffue,  if  that  IfTue  fhould  die  without 
Heirw.  i.pi.s.  iffl]e,  the  Fee-fimple  would  defcend  in  the  fame  Manner,  viz.  to  the  Heirs  on  the  Part  of  the 
Father  of  Dorothy,  if  there  be  any,  and  if  not,  to  the  Heirs  on  the  Part  of  the  Mother  of  Dorothy, 
which  is   the  faid  Elizabeth.      And  perhaps  the  Land  might  defcend  to  the  Brother  of  Eliza- 
beth, if  fhe  has  a  Brother,  and  if  not,  to  fome  Coufin  of  Elizabeth,  and  from  fuch  Brother  or 
other  Coufin  to   Elizabeth;  fo  that  here  there  is  a  Poffibility  for  Elizabeth  the  Grandmother  to 
have  the  Land  by  Defcent,  if  the  Heir  fhould  die  without  IfTue,  but  there  is  no  fuch  Poffibility 
in  favour  of  the  faid  John  Carell  being  Grandfather  on  the  Part  of  the  Father.     For  Thomas  Ca- 
rell  the  Father,  and  his  Anceftors,  and  all  his  Blood  are  Strangers  to  Dorothy  the  Purchafer,  and 
there  is   no  Poffibility  that  the  Land  could  defcend  to  them,  if  Dorothy  or  her  Iffue  fhould  die 
without  Iffue.      And  therefore  if  the  Queen  had  not  had  the  Wardfhip  of  the  Body  of  the  In- 
fant, and  he  had  had  no  Land  holden  by  Knight's-Service,  yet  Elizabeth  the  Grandmother  fhould 
not  have  had  the  Wardfhip  of  his  Body,  becaufe  the  Law  prefumes  that  the  Heir  would  not  be 
b  See forfeiCi  f  *"°  b  *~afe  *n  ^er  Wardfhip,  as  in  the  Wardfhip  of  the  faid  John  Carell  being  his  Grandfather  on 
cap.'44?AndS' the  Part  of  the  Father,  to  whom  there   is    no  Poffibility  of  the  Land  coming  by  Defcent,  and 
fh!reonS  c!€te"s  wno  can  have  no  Expectation  of  Gain  by  the  Death  of  the  Heir.     And  as  fhe  fhould  not  have 
1X32.    V      had  the  Wardfhip  of  the  Body,  fo  fhe  fhall  not  have  the  Wardfhip  of  the  Land,  where  the  Qoeen 
has  the  Body.     For  the  Law  which  directs  the  Wardfhip  of  the  Body  of  the  Heir  in  Socage,  wht  re 
he  has  no  Land  holden  by  Knight's-Service,  gives  the  fame  Direction  for  the  Profits  of  his  Land 
holden  in  Socage,  whether  he  has  Lands  holden  by  Knight's-Service  of  the  Queen  (not  in  capite) 
or  of  any  other.     So  that  the  fame  Law,  and  no  other,  remains  in  Regard  to  his  Lands,  altho' 
another  has  his  Body  ;  for  which  Reafon  the  faid  John  Carell  apprehended  that  he,  being  Grand- 
father on  the  Part  of  the  Father,  fhould  have  the  Wardfhip  of  the  faid  Manor  of  Suitlerton  until 
the  Infant  came  to  the  Age  of  14  Years,  and  not  the  faid  Elizabeth,  nor  her  Hufband. 
e  contra  for  the      On  the  contrary  the  Defendant  faid,  that  firft  of  all  it  is  to  be  granted  that  two  Inheritances  in 
Defendant.        ^  ]y[anor  0f  Suitterton  are  defcended  to  the  Infant,  the  one  in  Tail,  and  the  other  in  Fee,  both 
which  are  in  him,  and  although  the  Grandmother  on  the  Part  of  the  Mother  be  nearer  to  the  Pof- 
fibility of  having  the  Fee-fimple  by  Defcent,  if  the  Infant  die  without  Iffue,  than  the  Grandfather 
on  the  Part  of  the  Father  is,  yet  it  is  as  abfolutely  impoffible  for  the  Grandmother  on  the  Part  of 
the  Mother  to  have  the  Land  by  Defcent  in  Refpect  of  the  Eftate-tail  as  it  is  for  the  Grandfather 
on  the  Part  of  the  Father  to  have  it,  for  both  the  one  and  the  other  are  utterly  incapable  of  hav- 
ing the  Land  in  Refpect  of  that  Eftate,  becaufe  neither  of  them  come  under  the  Tail ;  and  there- 
fore there  is  no  Poffibility  that  this  Eftate-tail  fhould  defcend  to  either  of  them.     Then  here,  al- 
though both  the  Eftates  of  Inheritance  are  in  the  Heir,  yet  the  one  is  before  the  other,  viz.  the 
Eftate-tail  is  before  the  Fee-fimple,  and  precedes  the  Fee-fimple.     For  if  the  Lord  paramount 
would  make  Avowry  upon  the  Heir,  he  fhall  not  avow  upon  him  as  upon  his  very  Tenant,  but 
he  ought  to  fhew  both  the  Eftates,  and  fhall  avow  upon  him  as  upon  his  very  Tenant  by  the 
c  2  Co.  6i.a.    Manner.     c  For  the  Fee-fimple  does  not  merge  the  Eftate-tail  precedent,  as  it  fhall  do  an  Eftate 
8  Co.  74.0.75.3.  for  Life,  but  the  Eftate-tail  remains,  and  is  executed,  and  is  in  Poffeffion,  and  the  Fee-fimple  is 
expectant,  and  not  executed.     For  if  the  Eftate-tail  here  is  executed  by  Entry,  or  by  Scire  facias 
grounded  upon  the  Fine,  and  the  Iffue  die  without  Iffue  of  his  Body,  the  collateral  Heir  fhall 
have  another  Scire  facias  to  execute  the  Fee-fimple,  which  proves  that  the  Fee-fimple  is  not  exe- 
cuted, but  the  Eftate-tail,  and  that  the  Eftate-tail  is  an  Eftate  in  PofTefiion.     And  in  Refpect 
thereof  fhall   the  Profits  and  Tffues  of  the  Manor  be  received;  for  if  the  faid  Dorothy  and   her 
Hufband  had  conveyed  the  Fee-fimple  to  another,  referving  the  Tail,  yet  the  Profits  fhould 
be  taken  and  received  in  refpect  of  the  Tail.     So  that  the  Fee  is   not  the   Reafon   of  fcizino-  the 
Heir,  and  taking  the  Profits  by  the  Guardian  in  Socage,  but  only  the  Eftate-tail,  to  which  the 
Grandmother  here  is  as  much  a  Stranger  as  the  Grandfather  is.     But  if  the  Heir  had  not  had  any 
Land  holden  by  Knight's-Service,  fo  that  the  Queftion  here  had  been  which  of  them  fhould  have 
the  Wardfhip  of  the  Body  and  Land,  there  indeed  it  might  have  gone  againft  the  Grandmother, 
becaufe  it  might  be  objected  in  that  Cafe  that  if  fhe  fhould  have  the  Wardfhip  of  the  Body  of  the 
Infant,  fhe  might  perhaps,  by  deftroying  him,  be  nearer  to  the  Land,  that  is,  if  he  had  no  Heir 
on  the  Part  of  the  Father  of  Dorothy,  for  if  he  dies  without  Iffue,  the  Eftate-tail  is  determined, 
and  the  Fee  fhall  be  executed  in  the  collateral  Heir,  which  might  by  Poffibility  bring  the  Land  to 
the  Grandmother.     But  here  no  fuch  Objection  can  be  made,  for  the  Queen  has  the  Wardfhip 
of  the  Body,  fo  that  that  Point  is  put  out  of  Queftion.     And  the  Matter  in  Difpute  here  is  in 
regard  to  the  Land  only,  and  the  Perception  of  the  Profits  thereof  in  refpect  of  the  Eftate-tail, 
to  which  the  Grandmother  is  as  much  a  Stranger  as  the  Grandfather  is,  and  in  rei  veritate  they 
<i  Co.  Litt.88.a.  are  m  eq"al  Degree  •,  d  in  which  Cafe  fuch  of  them  as  firft  enters  into  the  Land  fhall  hold  it  a- 
1  Finch  ai.       gainft  the  other,  for  the  other  fhall  not  deveft  it  if  he  has  not  a  better  Right,  which  he  has  not 
win^Max'.reg!  nere»  for  they  are  in  equal  Degree,  and  therefore  inafmuch  as  the  Defendant  entered   into  the 
gs.  Pi.  2,  3.     Land,  as  Guardian  in  Socage,  in  Uight  of  his  Wife  the  Grandmother  of  the  Infant,  before  the 
Grandfather  of  the  Infant  entered,  he  fhall  hold  the  Land  againft  him,  quia  in  aquali  jure  melior 
eft  conditio  pojfidentis.      As  if  upon  the  Render  of  the  Eftate-tail  by  the  Fine  the  Remainder  in 
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Fee  had  been  limited  to  a  Stranger,  :md  tJje-Eftat£-tail  pnly  had  defcended  to  the  Infant,  in  this 
Cafe  the  Defendant,  being  Hufband  to  the  Grandmother  on  the  Part  of  the  Mother,  fhould  have 
kept  his  Poffeffion,  and  the  Grandfather  on  the  Part  of  the  Father'fhould  not  have  devefted  it  out 
of  him,  becaufe  they  are  in  equal  Degree  to  the  Tail,  for  which  Reafon  he  that  firft  gets'  the 
Poffeffion  fhall  hold  it  againft  the  other.  So  is  it  as  the  Cafe  now  ftands,  and  therefore  he  prayed 
to  be.difmiffed  with  his  Poffeffion. 

And  afterwards,  this  being  a  difficult  Point*  _  the  Court  made  the  Parties  to  agree 
in  a  Cafe  containing  the  Matter,  which  was  delivered  in  Writing  by  the  Court  to  the  Lord 
Dyer  Chief  juftice  of  the  Common  Bench,  and  to  Saundirs  Chief  Baron  of  the  Exchequer,  who 
were  of  Counfel  with  the  Court,  to  have  their  Opinions  therein,  who  upon  great  Advice  and 
Conference  with  the  other  Juftices  declared  it  to  be  their  refolute  Opinion,  that  John  Carell  the 
Grandfather  on  the  Part  of  the  Father  ought  to  be  Guardian  in  Socage  of  the  faid  Manor,  and 
that  the  Law  was  the  fame  in  Regard  to  the  Land  only,  as  it  mould  be  in  Regard  to  the  Body  * 

and  Land  together,  if  both  were  in  Queftion.  And  upon  this  the  Court  gave  Judgment  accord- 
ingly, as  appears  by  their  Decree  made  in  the  Caufe,  which  Decree  follows  entire  except  in  the 
Rehearfal  of  the  Pleading,  which  being  no  more  than  aState  of  the  Cafe,  I  have  for  Brevity's 
Sake  omitted  it,  as  a  Thing  not  very  material  to  be  recited. 

And  after  upon  the  hearing  and  debating  of  the  faid  Matter  before  the  Mafter  and  Counfel  ofTheDewe, 
the  faid  Court  of  Wards  and  Liveries,  it  was  agreed  by  the  Counfel  learned  of  both  the  faid  Par- 
ties, that  a  Cafe  fhould  be  put  into  this  Court  touching  the  Matter  whether  the  faid  John  Carell 
the  Grandfather  of  the  faid  Ward,  or  the  faid  Richard  Cuddington  and  Elizabeth  his  Wife  Grand- 
mother of  the  faid  Ward,  fhould  and  ought  by  the  Law  to  take  the  Iffues  and  Profits  of  the  faid 
Manors,  Lands,  and  Tenements  of  the  faid  John  Carell  the  Son  holden  in   Socage,  as  Prochein 
Amy  to  the  faid  Infant.     Whereupon  a  Cafe  wa-5  agreed  upon  by  the  faid  Parties,  and  the  fame 
Cafe  put  into  this- Court  by  the  Counfel   learned  of  the  Defendant.     And  the  faid   Mafter  and 
Counfel  of  the  faid  Court  delivered  the  faid  Cafe  to  the  Queen's  Juftices  being  Affiftants  to  the  faid 
Court  for  all  Matters  in  Law  arifing  in  the  faid  Court,  who  upon  great  Advifement  and  Confe- 
rence with  the  reft  of  the  Queen's  Juftices  declared  to  the  faid  Mafter  and  Counfel  of  the  faid 
Court  their  refolute  Opinion  of  the  Law  touching  the  faid  Cafe.     And  forafmuch  as  upon  the 
hearing  and  debating  of  trie  faid  Matter  in  this  Court,  and  alfo  by  the  Opinion  of  the  faid  Juf- 
tices, it  appeared  to  this  Court  that  the  faid  John  Carell  the  Grandfather  is  Grandfather  to  the 
Infant  on  the  Part  of  the  Father  of  the  faid   Infant,  and  that  the  faid  Lands  and   Tenements 
could  not  by  any  Poffibility  defcend  or  come  to  the  faid  John  Carell  the  Grandfather,  nor  to  any 
the  Heirs  of  the  faid  Infant  on  the  Part  of  his  faid  Father,  and  it  appeared  to  this  Court  that  the  faid 
Manors,  Lands,  and  Tenements  may  by  Poffibility  defcend  and  come  to  the  faid  Elizabeth  Grand- 
mother to   the  faid  Infant,  and  to  others  of  the  Blood  and  Heirs  of  the  faid  Infant  on  the  Part 
of  his  faid  Mother,  for  that  the  faid  Dorot-hy  his  faid  Mother  was  a  Purchafer  of  the  Fee-fimple 
of  the  Premiffes  ;  and  fo  for  the  Caufe  of  the  Poffibility  of  the   Inheritance  of  the  Fee-fimple 
that  may  defcend  to  the  faid  Blood  of  the  Part  of  the  Mother  of  the  faid  Infant,  neither  the  faid 
Elizabeth,  nor  any  of  the  Part  of  the  Mother  of  the  faid  Infant,  to  whom  the  Inheritance  of  the 
•Premiffes  by  Poffibility  may  defcend,  may  by  the  Law  have  the  Cuftody  of  the  Body  or  Lands 
of  the  faid  Infant  holden  in  Socage,  but  are  difabled  thereunto  by  the  Laws  of  this  Realm,  by 
Reafon  whereof  fhe  may  not  by  Law  be  preferred  to  be  Prochein  Amy  and  Guardian  in  Socage  of 
the  faid  Infant.     Therefore  and  for  divers  other  good  Confiderations  and  weighty  Caufes  the 
faid  Mafter  and  Counfel  of  the  faid  Court  moving,  it  is  now  ordered  and  decieed   by  the  faid 
Mafter  and  Counfel  of  the  faid  Court,  that  the  faid  John  Carell  the  Grandfather  ffiall  and  may 
from  henceforth  peaceably  and  quietly  take,  perceive,  and  have  all  the  Rents,  Iffues,    Revenues, 
and  Profits  of  the  faid  Manor  of  Suitterton,  and  of  all  other  the  faid  Lands,  Tenements,  and  He- 
reditaments in  Suitlerton  or  elfewhere  in    the  faid  County  of  Norfolk,,  being  of  Socage  Tenure,  as 
Prochein  Amy  xo   the  faid   Infant,    to  the  Ufe  of  the  faid  Infant,  without  any  Let  or  Interrup- 
tion of  the  faid  Richard  Cuddington  and  Elizabeth  his  Wife,  or  either  of  them,  or  of  any  other 
PerfoB  or  Perlons  by  the  Commandment  or   Procurement  of  them  or  either  of  them.     And  it  is 
further  ordered  by  the  faid  Court,  that  the  faid  Defendant  fhall  at  or  before  the  Feaft  of  Eajhr 
next  coming  pay  or  caufe  to  be  paid  to  the  faid  John  Carell  the  Grandfather,  to  the  Ufe  of  the 
faid  John  Carell  the  Son,  all  the  Rents,  Revenues,  and  Iffues  of  all  fuch  Socage  lands  of  the  faid 
Infant  in  the  faid  County  as  they  have  received  fince  the  Death  of  the  faid  'Thomas  Carell  Fa- 
ther of  the  faid  Infant.     Neverthelefs  it  is  further  ordered  by  the  faid  Court,  that  the  faid  John 
Carell  t\\t  Grandfather  fhall  permit  and  fuffer  the  faid  Defendant  and  his  Affigns  to  have  and  oc- 
cupy the  faid  Lands  and  Tenements  in  Suiiterton  aforefaid  until  the  Feaft  df  St.  Michael  the  Arch- 
angel next  coining,  yielding  the  yearly  Rents  and  Charges  for  the  fame,  which  was  yielded  and 
paid  for  the  fame  to  the  faid  Thmas  Carell  by  the  faid  Richard  Cuddington  in  his  Life  time  for 
the  fame, 
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A  Report  of  a  Cafe  argued  in  the.  King's  Bench  before  the  ^aftices  there  in  Michael- 
mas Term  in  the  kvemh  and  eighth  Tears  of  the  Reign  of  Queen  Elizabeth,  and  adjudged 
in  Trinity  Term  in  the  eighth  Tear,  of  the  Reign  of  the  faid  Lady  the  Queen,  upon  a  Bill 
of  Trefpafs  brought  by  Henry  Sharington  and  Gabriel  Pledall  Plaintiffs,  againjl  Thomas 
Strotton  and  others  Defendants.  And  the-  Record  appears  amongfl  the  Records  of  Michael- 
mas Term  6  &  7  Elizabeth.  Rot.  253.  and  it  was  read  as  follows, 

M,ch.  term      T)E  it  remembered,  that  heretofore,  viz.  in  the  Term  of  Easier  laft  paft,  before  the  Lady  the 
6&JfmitsRl>t'         Queen  at  Wejlminfier  came  Henry  Sharington  Efquire  and  Gabriel  Pledall  Gentleman  by  Tho- 
DecUration."     mas  Stranfham  their  Attorney,  and  brought  here  into  th«  Court  of  the  faid  Lady  the  Queen  then 
S^t"^. there  their  certain  Bill  againft  Thomas  Strotton,  Walter  Gale,  Edward  Wetherhead,  Richard  Aid- 
%'   D'"  ^'  ridge,  Robert  Prater,  Henry  Majfey,  and  John  Gilden  in  the  Cuftody  of  the  Marlhal,  &c.  of  a 
Plea  of  Trefpafs ;  and  there  are  Pledges  of  profecuting,  viz.  John  Doe  and  Richard  Hoe.     Which 
faid  Bill  follows  in  thefe  Words,  viz.   Wilts,  viz.  Henry  Sharington  Efquire  and  Gabriel  Pldall 
Gentleman  complain  of  Thomas  Strotton,  Walter  Gale,  Edward  Wetherhead,  Richard  Aldridge, 
Robert  Prater,  Henry  Majfey  and  John  Gilden  in  the  Cuftody  of  the  Marfhal   of  the  Marfhalfea 
of  the  Lady  the  Queen  before  the  faid  Queen  being,  for  that  they  the  20th  Day  of  March  in  the 
6th  Year  of  the  Reign  of  the  Lady  Elizabeth  now  Queen,  with  Force  and  Arms,  &x.  the  Clofe 
of  the  faid  Henry  Sharington  and  Gabriel,  called  Hafelond-wood,  containing  by  Eftimation  30  Acres 
of  Wood,  at  Bremble  in  the  County  aforefaid  broke  and  entered,  and  the  Wood  of  the  faid  Henry 
and  Gabriel  there  then  growing  cut  down,  and  200  Cart-loads  of  the  Wood  afbrcfaid  to  the  Va- 
lue of  40  I.  took  and  carried  away,  and  alfo  the  Germins  of  the  Wood  of  the  laid  Henry  Sharing- 
ton and  Gabriel  there  lately  growing  with  certain  of  their  Cattle,  viz.  Horfes,  Oxen,  Cows,  and 
Sheep  eat  up,  trod  down,  and  deftroyed  ;  and  other  Wrongs  to  them  did,  to  the  Damage  of  the 
faid  Henry  Sharington  and  Gabriel  100  Marks ;  and  againft  the  Peace  of  faid   Lady   the  Queen 
now,  Sec.  and  therefore  they  bring  the  Suit,  &c. 
&r.  And  now  here  at  this  Day,  viz.  on  Monday  next  after  the  Octave  of  St.  Michael  in  this  fame 

Term,  until  which  Day  the  aforefaid  Thomas,  Walter,  Edward,  Richard,  Robert,  Henry  Majfey, 
and  John  had  Leave  to  imparl  to  the  Bill  aforefaid,  and  then  to  anfwer,  &c.  before  the  Lady  the 
Queen  at  Weslminjler  came  as  well  the  aforefaid  Henry  Sharington  and  Gabriel  by  their  Attorney  a- 
Jorefaid,  as  the  aforefaid  Thomas,  Walter,  Richard,  Robert,  Henry  Majfey,  and  John  by  Richard 
Haywood  their  Attorney.  And  the  fame  Thomas,  Walter,  Edward,  Richard,  Robert,  Henry  Majfey, 
and  John  defend  the  Force  and  Injury  when,  &c.  And  as  to  the  coming  with  Force  and  Arms,  or 
whatever  is  againft  the  Peace  of  the  faid  Lady  the  Queen  now,  they  fay  that  they  are  not  guilty  there- 
of %  and  of  this  they  put  themfelves  upon  the  Country,  and  the  aforefaid  Henry  Sharington  and  Ga- 
briel likewife,  &c.  And  as  to  the  Refidue  of  the  Trefpafs  aforefaid  above  fuppofed  to  be  done, 
the  fame  Thomas,  Walter,  Edward,  Richard,  Robert,  Henry  Majfey,  and  John  fay  that  the  afore- 
faid Henry  Sharington  and  Gabriel  their  Action  aforefaid  againft  them  ought  not  to  have  or  main- 
tain, becaufe  they  fay  that  the  Clofe  aforefaid,  and  alfo  the  Places  in  which  the  Trefpafs  aforefaid 
is  fuppofed  to' be  done,  are,  and  at  the  aforefaid  Time  when  the  Trefpafs  aforefaid  is  fuppofed  to 
be  done  were,  30  Acres  of  Wood  with  the  Appurtenances  in  Bremble  otherwife  Bremell  aforefaid. 
Which  faid  30  Acres  of  Wood  with  the  Appurtenances  are,  and  at  the  aforefaid  Time  when,  &c. 
and  alfo  from  Time  whereof  the  Memory  of  Man  is  not  to  the  contrary  were,  parcel  of  the  Ma- 
nor of  Bremell  in  the  County  aforefaid,  of  which  faid  Manor  with  the  Appurtenances  whereof, 
&c.  one  Andrew  Baynton  Efquire  long  before  the  aforelaid  Time  when,  &c.  was  feized  in  his  De- 
mem  as  of  Fee.  And  the  fame  Andrew  being  fo  feized  thereof,  before  the  aforefaid  Time  when, 
&c.  viz.  the  3d  Day  of  July  in  the  2d  Year  of  the  Reign  of  the  Lady  the  Queen  now,  at  the  City 
of  New-Salifbury  in  the  County.aforefaid,  by  a  certain  Indenture  made  between  the  faid  Andrew, 
by  the  Name  of  Andrew  Baynton  of  Bromkam  in  the  County  of  Wilts.  Efquire,  of  the  one  Pare, 
and  one  Edward  Baynton  by  the  Name  of  Edward  Baynton  of  Rowdon  in  the  faid  County  of  Wilts 
Efquire  Brother  of  the  faid  Andrew,  of  the  other  Part,  (one  Part  whereof  fealed  with  the  Seal  of 
the  aforefaid  Andrew,  the  fame  Thomas,  Walter,  Edward  Wetherhead,  Richard,  Robert,  Henry 
Majfey,  and  John  here  produce  in  Court,  the  Date  whereof  is  the  fame  Day  and  Year)  it  was  co- 
venanted, granted,  and  agreed  between  the  aforefaid  Andrew  and  the  aforefaid  Edward  Baynton 
in  Manner  and  Form  following,  viz.  whereas  the  aforefaid  Andrew  at  the  Day  of  the  Date  of 
the  fame  Indenture  had  no  Iflue  Male  of  his  Body  lawfully  begotten,  and  the  fame  Andrew  then 
being  fully  determined  and  refolved  how,  and  in  what  Manner,  Quality,  and  Degree  the  Ma- 
nors, Lands,  Tenements,  and  Hereditaments  then  afterwards  by  the  fame  Indenture  mentioned 
and  contained,  of  which  the  fame  Andrew  was  feized  in  his  Demefn  as  of  Fee,  and  all  other  his 
Manors,  Lands,  Tenements,  and  Hereditaments  with  the  Appurtenances  in  the  County  of 
Wtlts  fhould  continue,  remain,  and  be,  as  well  in  the  Lifetime  of  the  faid  Andrew  as  after  his 
Deceafe,  and  alfo  the  fame  Andrew  then  being  defirous  that  the  faid  Manors,  Lands,  Tenements, 
and  Hereditaments  then  in  the  fame  Indenture  exprefled  might  come,  remain,  and  defcend  to  the 
Heirs  Males  of  his  Body  lawfully  begotten,  in  Manner  and  Form  then  in  the  fame  Indenture, 
likewife  exprefled,  and  to  the  Intent  that  all  the  fame  Manors,  Lands,Tenements,  and  Hereditaments 
might  continue  and  remain  to  fuch  of  the  Blood  and  Name  of  Baynton,  as  in  the  fame  Indenture 
A  fhoqld 
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fhould  be  named,  mentioned,  and  contained,  the  fame  Andrew  Baynton,  as  Well  for  the  Caufes 
aforefaid,  as  for  the  good  Will,  fraternal  Love,  and  Favour  which  he  bore  as  well  to  the  fame 
Edward  Baynton  his  Brother,  as  alfo  to  fuch  others  of  his  Brothers  as  in  the  fame  Indenture 
fhould  be  named,  covenanted  and  granted  for  himfelf  and  his  Heirs,  that  he  the  fame  Andrew  Bayn- 
ton his  Heirs  and  Affigns,  and  all  and  every  other  Perfon  or  Perfons,  and  their  Heirs,  who  then 
were  feized,  or  from  thenceforth  fhould  ftand  and  be  feized  of  and  in  the  Manor  aforefaid  with 
the  Appurtenances,  whereof  the  aforefaid  30  Acres  of  Wood  with  the  Appurtenances  then  were 
Parcel,  fhould  from  thenceforth  ft  and  and  be  feized  thereof,  and  of  every  Part  Or  Parcel  thereof, 
to  fuch  Intents  and  Purpofes  as  in  the  faid  Indenture  further  and  more  fully  fhould  be  fpecified, 
that  is  to  fay,  to  the  Ufe  of  the  faid  Andrew  for  and  during  his  natural  Life,  without  Impeach- 
ment of  any  Waft  during  the  Life  of  the  faid  Andrew,  and  after  his  Death  to  the  Ufe  of  the  faid 
Edward  Baynton  and  Agnes  his  Wife  and  their  Affigns  for  Term  of  their  natural  Lives,  without 
Impeachment  of  any  Waft  during  the  Life  of  the  fame  Edward  Baynton,  and  after  the  Death  of 
the  faid  Edward  Baynton  and  Agnes,  to  the  Ufe  of  the  Heirs  Malts  of  the  faid  Andrew  lawfully 
begotten  or  afterwards  to  be  begotten  on  the  Body  of  Frances  Lee  Daughter  of  Richard  Lee  de- 
ceafed,  and  for  Default  of  fuch  Iffue  Male  of  the  Body  of  the  faid  Andrew,  to  the  Ufe  of  the 
Heirs  Males  of  the  faid  Edward  Baynton  lawfully  begotten,  and  for  Default  of  fuch  Iffue  Male  of 
the  Body  of  the  faid  Edward  Baynton  lawfully  begotten,  to  the  Ufe  of  Henry  Baynton^  another  of 
the  Brothers  of  the  aforefaid  Andrew  and  Edward  Baynton,  and  of  the  Heirs  Males  of  the  Body 
of  the  faid  Henry  lawfully  begotten,  and  for  Default  of  fuch  Iffue,  to  the  Ufe  of  Henry  Baynton" 
a  younger  Brother  of  the  aforefaid  Andrew  and  Edward  Baynton  of  the  half  Blood,  and  of  the 
Heirs  Males  of  the  Body  of  the  faid  Henry  Baynton  the  younger,  half  Brother  of  the  aforefaid 
Andrew  and  Edward.  And  further  it  was  covenanted  and  granted  between  the  Parties  aforefaid 
for  themfelves  and  their  Heirs  by  the  fame  Indenture,  that  all  Feoffments,  Fines,  Recoveries,  and 
all  other  Conveyances  and  Affurances  from  thence  happening  to  be  made,  had,  or  fuffered  by 
the  fame  Andrew  Baynton  his  Heirs  and  Affigns,  or  by  any  other  Perfon  or  Perfons,  fhould  be  to 
the  Ufes,  Intents,  and  Purpofes  in  the  faid  Indenture  contained,  expreffed,  and  fpecified,  and  ta 
no  other  Ufes  and  Purpofes,  as  by  the  fame  Indenture  more  fully  appears.  By  Reafon  of  which 
faid  Covenants,  Grant,  and  Agreement,  and  by  Force  of  a  certain  Statute  at  Wejtminfter  in  the 
County  of  Middle/ex  the  4th  Day  of  February  in  the  27th  Year  of  the  Reign  of  Lord  Henry  the 
eighth  late  King  of  England,  Father  of  the  Lady  the  Queen  now,  concerning  the  transferring  of 
Ufes  into  Poffeffion,  then  made  and  provided,  the  aforefaid  Andrew  was  feized  of  the  aforefaid  Ma- 
nor of  Bremble  with  the  Appurtenances  whereof,  &c.  in  his  Demefn  as  of  Freehold  without  Im- 
peachment of  any  Waft,  Remainder  thereof  to  the  aforefaid  Edward  Baynton  and  Agnes  his  Wife 
and  to  their  Affigns  for  Term  of  their  Lives,  without  Impeachment  of  any  Waft  during  the 
Life  of  the  fame  Edward  Baynton,  Remainder  thereof  to  the  Heirs  Males  of  the  aforefaid  Andrew 
lawfully  begotten  or  to  be  begotten  on  the  Body  of  the  aforefaid  Frances  Lee  Daughter  of  Richard 
Lee  deceafed,  and  for  Default  of  fuch  Iffue  Male  of  the  Body  of  the  aforefaid  Andrew,  Remainder 
thereof  to  the  Heirs  Males  of  the  Body  of  the  faid  Edward  Baynton  lawfully  begotten,  Remain- 
der thereof  to  Henry  Baynton  the  elder  Brother  of  the  aforefaid  Andrew  and  Edward  Baynton,  and 
to  the  Heirs  Males  of  the  Body  of  the  faid  Henry  lawfully  begotten,  and  for  Default  of  fuch  Iffue 
Male  of  the  Body  of  the  faid  Henrf,  Remainder  thereof  to  Henry  Baynton  the  younger,  half  Bro- 
ther of  the  aforefaid  Edward  and  Henry,  and  to  the  Heirs  Males  of  the  Body  of  the  faid  Henry 
Baynton  the  younger  lawfully  begotten.  And  the  faid  Andrew  being  in  Form  aforefaid  feized  of 
the  aforefaid  Manor  of  Bremble  with  the  Appurtenances  whereof,  &c.  Remainder  thereof  in  Form 
aforefaid,  the  fame  Andrew  before  the  aforefaid  Time  when,  &c.  viz.  the  21ft  Day  of  February 
in  the  6th  Year  of  the  Reign  of  the  Lady  the  Queen  now,  at  Chippenham  in  the  County  afore- 
faid, died,  without  Heirs  Males  by  the  faid  Andrew  on  the  Body  of  the  aforefaid  Frances  Lei 
lawfully  begotten  ;  after  whofe  Death,  and  before  the  aforefaid  Time  when,  &c.  the  faid  Edward 
Baynton  and  Agnes  his  Wife  entered  into  the  aforefaid  Manor  of  Bremble  with  the  Appurtenances 
whereof,  &c.  and  were  thereof  feized,  viz.  the  fame  Edward  in  his  Demefn  as  of  Fee-tail,  and 
the  fame  Agnes  in  her  Demefn  as  of  Freehold,  Remainder  thereof  in  Form  aforefaid.  And  the 
aforefaid  Hemy  Sharington  and  Gabriel  claiming  the  aforefaid  30  Acres  of  Wood  with  the  Appur- 
tenances by  Colour  of  a  certain  Deed  of  Demife  to  them  thereof  made  for  Term  of  their  Lives  by 
the  aforefaid  Andrew  Baynton  long  before  the  aforefaid  Indenture  between  the  fame  Andrew  and 
the  aforefaid  Edward  Baynton  in  Form  aforefaid  made  (where  nothing  of  the  fame  39  Acres  of 
Wood  ever  paffed  by  that  Deed  into  the  Poffeffion  of  the  faid  Henry  and  Gabriel)  into  the  afore- 
faid 30  Acres  of  Wood  with  the  Appurtenances  before  the  aforefaid  Time  when,  &c.  entered, 
upon  the  Poffeffion  thereof  of  which  faid  Henry  Sharington  and  Gabriel  the  fame  Thomas,  Walter, 
Edward  Wetherhead,  Richard,  Robert,  Henry  Majfey,  and  John,  as  Servants  of  the  aforefaid  Ed- 
ward Baynton  and  Agnes  his  Wife,  and  by  their  Command,  at  the  aforefaid  Time  when,  &c.  en- 
tered, and  the  Clofe  aforefaid  there  then  growing  cut  down,  and  the  aforefaid  200  Cart-loads 
of  Wood  took  and  carried  away,  and  alio  the  Germins  of  the  Woo  J  there  then  growing  with  the 
Cattle  aforefaid  eat  up,  trod  down,  and  deftroyed,  as  it  was  lawful  for  them  to  do.  And  this 
they  are  ready  to  verify,  wherefore  they  pray  Judgment  if  the  aforefaid  Henry  Sharington  and  Ga- 
briel their  AcYion  aforefaid  againft  them  ought  to  have  or  maintain,  &c. 

And 
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.  .ff  And  the  aforefaid .Henry  Sharingtcn  and  Gabriel  fay  that  by  any  Thing  by  the  aforefaid  Thomas* 

FUmU  sdcmur' Walter,  Edivard  Wetherhead,  Richard,  Robert,  Henry  Majfey,  and  John  above  in  leading  alledg- 
ed,  they  ought  not  to  be  precluded  from  having  their  Action  aforefaid  againft  the  faid  Thomas, 
Walter,  Edward  Wetherhead,  Richard,  Robert,  Henry  Majfey,  and  John,  becaufe  they  fay  that 
the  Plea  aforefaid  in  Manner  and  Form  aforefaid  above  pleaded  is  inefficient  in  Law  to  preclude 
them  the  faid  Henry  Sharington  and  Gabriel  from,  having  their  Action  aforefaid  againft  the  faid 
Thomas,  V/ alter,  Edward  Wetherhead,  Richard,  Robert,  Henry  MaJJey,  and  John,  to  which  they  the 
fame  Henry  Sharington  and  Gabriel  have  no  Neceffity,  nor  are  by  the  Law  of  the  Land  in  any  wife 
bound  to  anfwer :  And  this  they  are  ready  to  verify,  wherefore  for  Want  of  a  fufficienc  Anfwer  in 
this  Behalf,  the  fame  Henry  Sharingtcn  and  Gabrul  pray  Judgment  and  their  Damages  by  Reaion 
of  the  Trefpafs  aforefaid  to  be  adjudged  to  them,  &c. 
joiner inDe-  And  the  aforefaid  Thomas*  Walter,  Edward  Wetherhead,  Richard,  Robert,  Henry  Majfey ,  2nd 
murrcr.  John  fay  that  the  Plea  aforefaid  in  Manner  and  Form  by  them  the  faid  Thomas,  Walter,  Edward 

tVetherhead,  Richard,  Robert,  Henry  Majfey,  and  John  above  pleaded  is  good  and  fufticient  in 
Law  to  preclude  the  aforefaid  Henry  Sharington  and  Gabriel  from  having  their  Adion  aforefaid  a- 
gainft  them  the  faid  Thomas,   Walter,  Edward  Wetherhead,  Richard,  Robert,  Henry  Majfiy,  and 
John,  which  faid  Plea  and  the  Matter  therein  contained  they  the  fame  Thomas,  Walter,  Edward  We- 
therhead, Richard,  Robert,  Henry  Majfey,  and  John  are  ready  to  verify,  w hereunto  the  aforefaid 
Henry  Sharington  and  Gabriel  hitherto  do  not  anfwer,  nor  the  fame  in  anywife  deny,  but  the  faid 
Averment  wholly  refufe  to  admir,  wherefore  they  pray  Judgment,  and  that  the  aforefaid  Henry 
Sharington  and  Gabriel  may  be  precluded  from  having  their  Action  aforefaid  againft  them  the  faid 
Thomas,  Waller,  Edivard  Wetherhead,  Richard,  Robert,  Henry  Majfey,  and  John.     And  becaufe 
Continuance.     tne  Court  of  the  Lady  the  Queen  here  is  not  yet  advifed  of  giving  their  Judgment  of  and  upon 
the  Premiffes,  Day  thereon  is  given  to  the  Parties  aforefaid  before  the  Lady  the  Queen  at  Weji- 
minjler  until  Tuefday  next  after  the  Octave  of  St.  Hillary,  to  hear  their  Judgment  of  and  upon  the 
Premiffes,  &c.  becaufe  the  Court  of  the  faid  Lady  the  Queen  here  thereof  not  yet,  &c. 
• 
The  case.      The  Cafe  was  recited  in  this  Manner.     It  appears  by  the  Record  that  Henry  Sharington  and 
Mch.TermT &%  Gabriel  Pledall  have  exhibited  a  Bill  of  Trefpafs  againft  Thomas  Strolton  and  others,  for  entering 
Aftaion  for  the  into  their  Clofe  called  Hafelond-Wood,  containing  30  Acres  of  Wood,  at  Bremble  in  the  County  of 
Provif.on  of  the  Wilts,  the  20th  Day  of  March  in  the  6th  Year  of  the  Reign  of  the  prefent  Queen,  and  cutting 
WhtchlaMan    down  their  Wood,  and  carrying  away  200  Cart-loads  of  Wood  to  the  Value  of  40  1.     And 
ihaii  beget,  and  the  Defendants  plead  in  Bar,  that  the  Place  where,  &c.  is  30  Acres  of  Wood,  which  are,  and  at 
oftteLandin^the  Time  of  the  Trefpafs  done,  and  for  Time  immemorial  were,  parcel  of  the  Manor  of  Brembk 
his  Name  and    \n  the  faid  County,  of  which  Manor  whereof,  &c.  one  Andrew  Baynton,  before  the  Trefpafs,  was 
fhtfy  w^e"  feized  in  his  Demefn  as  of  Fee.     And  being  fo  feized,  before  the  Trefpafs,  viz  the  3d  Day  of  July 
fufficient  confi-  jn  tne  2d  Year  of  the  Reign  of  the  prefent  Queen,  at  the  City  of  New-Salifbury  in  the  faid  County 
aeuafe°inSLanjieby  an  Indenture  made  between  the  faid  Andrew  of  the  one  Part,  and  one  Edward  Baynton  Brother 
by  way  of  Co.  0f  tne  faid  Andrew  of  the  other  Part  (one  Part  whereof  fealed  with  the  Seal   of  the  faid  Andrew 
lonl  Acqi,ain-0tthe  Defendants  fhew  forth)  it  was  covenanted,  granted,    and  agreed  between  the  fame  Andrew 
tance  or  Famiii-  an(j  tne  faj^  Edward  in  Manner  and  Form  following,  that  is  to  fay,  whereas  the  aforefaid  Andrew 
a/Finch\s'.      Baynton  at  the  Date  of  the  fame  Indenture  had  no  IlTue  Male  of  his  Body  lawfully  begotten,  and 
%  Finch  25.      tne   fa^t  Andrew  then  being  fully   determined   and  refolved  how,  in  what  Manner,  Quality, 
and  Degree,  the  Manors,  Lands,  Tenements,  and  Hereditaments  mentioned  in  the  fame  Inden- 
ture, of  which  the  fame  Andrew  was  feized  in  his  Demefn  as  of  Fee,  and  all  other  his  Manors, 
Lands,  and  Tenements  with  their  Appurtenances  in  the  County  of  Wilts  fhould  continue,  re- 
main, and  be,  as  well  in  the  Life  time  of  the  faid  Andrew,  as  after  his  Death,  and  alfo  the  fame 
Andrew  then  being  defirous  that  the  faid  Manors,  Lands,  Tenements,, and   Hereditaments  fpe- 
cified  in  the  fame  Indenture  might  come,  remain,  and  defcend  to  the  Heirs  Males  of  his  Body- 
begotten,  in  Manner  and  Form  afterwards  in  the  fame  Indenture  expreffed,  and  to  the  Intent  that 
all  the  fame  Manors,  Lands,  Tenements,  and  Hereditaments  might  continue  and  remain  to  fuch 
of  the  Blood  and  Name  of  Baynton  as  in  the  fame  Indenture  fhould  be  named,  mentioned,  and 
contained,  the  fame  Andrew  as  well  for  the  faid  Caufes,  as  for  the  Good-will,  brotherly  Love, 
and  Favour  which  he  bore  as  well  to  the  fame  Edward  Baynton  his  Brother,  as  to  fuch  others  of 
his  Brothers  who  fhould  be  in  the  fame  Indenture  named,  covenanted  and  granted  for  himfelf 
and  his  Heirs,  that  he  the  fame  Andrew  Baynton  his  Heirs  and  Afiigns,  and  all  and  every  other 
Perfon  or  Perfons  and   their  Heirs,   who   then  were  feized,  or  who  fhould   afterwards  ftand  or 
be  feized  of  and  in  the  faid  Manor  with  the  Appurtenances  whereof  the  30  Acres  then  were  parcel, 
fhould  from  thence  ftand  and  be  thereof  feized,  and  of  every  Part  thereof,  to  fuch  Intents  and  Pur- 
pofes  as  in  the  fame  Indenture  are  fpecined,  that  is  to  fay,  to  the  Ufe  of  the  fame  Andrew  for  Term 
of  his  natural  Life  without  Impeachment  of  any  Waft,  and  after  his  Death  to  the  Ufe  of  the  faid 
Edward  Baynton  and  Agnes  his  Wife  and  their  AfTigns  for  Term  of  their  Lives,  without  Impeach- 
ment of  any  Waft  during  the  Life  of  the  faid  Edward  Baynton,  and  after  theDeath  of  the  fame  Edward 
Baynton  and  Agnes,  to- the  Ufe  of  the  Heirs  Males  of  the  faid  Andrew  lawfully  begotten  or  to  be  begot- 
ten on  the  Body  of  one  Frances  Lee  Daughter  of  Richard  Lee  deceafed,  and  for  Default  of  fuch  Iflue 
Male  of  the  Body  ofthefaid  Andrew,  to  the  Ufe  of  the  Heirs  Males  of  the  faid  Edward  Baynton  lawfully 
3  begotten, 
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begotten,  and  for  Default  of  fuch  Heirs  Males  of  the  Body  of  the  faid  Edward  Baynton  lawfully 
begotten,  to  the  Ufe  of  Henry  Baynton,  another  Brother  of  the  faid  Andrew  and  Edward,  and  of 
the  Heifs  Males  of  the  Body  of  the  faid  Henry  lawfully  begotten,  and  for  Default  of  fuch  Ifilie,  to 
the  Ufe  of  Henry  Baynton,  the  younger  Brother  of  the  faid  Andrew  and  Edward  of  the  half  Blood, 
and  of  the  Heirs  Males  of  his  .Body,  as  by  die  fame  Indenture  appears.  By  force  of  which  Cove- 
nant, Grant,  and  Agreement,  and  of  the  Statute  made  the  4th  Day  of  February  in  the  27th  Year  of 
the  Reign  of  King  Henry  8.  concerning  tne  transferring  of  Ufes  into  Poffeffion  made  and  provided, 
the  faid  Andrew  Baynton  was  feized  of  the  faid  Manor  of  Bremble,  whereof,  &c.  in  his  Demefn  as  of 
Freeholds  without  Impeachment  of  Waft,  the  Remainder  over  to  the  faid  Edward  Baynton  and  Ag- 
nes for  their  Lives,  without  Impeachment  of  any  Wait  during  the  Life  of  Edward,  the  Remainder 
over  to  the  Heirs  Males  o\  the  faid  Andrew  lawfully  begotten  on  the  Body  of  the  faid  Frances  Lee, 
and  for  Default  of  fuch  Iffue,  the  Remainder  to  the  Heirs  Males  of  the  Body  of  the  faid  Edward 
Baynton  lawfully  begotten,  with  the  Remainders  over  as  before.  And  the  faid  Andrew  being  fo  feized 
of  the  faid  Manor  whereof,  &c.  the  Remainders  over  in  Form  aforefaid,  the  2  1  ft  Day  of  February 
in  the  6th  Year  of  the  Reign  of  the  prefent  Queen,  at  Chippenham  in  the  faid  County  of  Wilts 
diet,  without  Heirs  Males  by  the  faid  Andrew  on  the  Body  of  the  faid  Frances  Lee  lawfully  be- 
gotten. After  whofe  Death,  and  before  the  Time  of  the  Trefpafs,  the  faid  Edward  Baynton  and 
-Agnes  entered  into  the  faid  Manor  of  Bremble,  whereof,  &c.  and  were  thereof  feized,  &c.  And 
the  Plaintiff's  claiming  the  30  Acres  of  Wood  by  colour,  &c.  entered,  &c.  upon  the  Poffeffion 
of  whom  the  Defendants  as  Servants  of  the  faid  Edward  and  Agnes,  and  by  their  Commands, 
at  the  faid  Time, when,  &c.  re-entered,  and  did  the  Trefpafs,  &c.  And  upon  this  Plea  in  Bar  the 
Plaintiif's  have  demurred  in  Judgment. 

And  the  Matter  was  argued  in  Michaelmas  Term  in  the  7th  and  8th  Years  of  Queen  Elizabeth  TorthePhintiSs. 
by  F'e:;wood  and  Wray  on  the  Part  of  the  Plaintiffs,  and  by  'Thomas  Bromley,  and  an  Apprentice  of 
the  Middle  Temple  on   the  Part  of  the  Defendants.     And    thofe  who  argued  on  behalf  of  the 
Plaintiffs  laid  that  the  Matter  of  the  Bar  was  infufficient,   and  that  there  was  no  Ufe  here  made 
by  this  Indenture,  nor  was  any  i'offeffion  conveyed  to  the  faid  Edward  Baynton  and  Agnes  by  the  jm 

Statute  of  Ufes  upon  this  Covenant  and  Agreement  by  the  Indenture.     For  they  faid,  firft  it  is 
to  be  confidered  that  Andrew  Baynton,  at  the  Time  of  making  the  Indenture,  was  feized  of  the 
faid  Manor  in  Fee-fimple,>  clear  of  all  Eftates  and  Interefts  of  any  Stranger  therein,  and  if  he  in- 
tended to  make  a  Stranger  have  a.  Ufe  in  it,  he  ought  to  have  taken  one  of  thefe  two  Ways  to 
raife  fuch  Ufe.     The  one  is,  to  part  with  the  Poffeffion,  by  the  Circumftances  required  by  the 
common  Law,  to  the  Ufe  intended,  as  to  make  a  Feoffment,  to  levy  a  Fine,  or  to  fuffer  a  Reco- 
very of  the  Land  to  the  Ufe  intended  ;  and  this  Way  the  common  Law  is  fatisfied,  as  well  as  the 
Party  alfo  who  has  the  Ufe,  for  the  Circumftances  of  the  common  Law  are  purfued,  and  the 
Ufe  is  no  more  than  a  Confidence  annexed  to  the  Eftate  which  the  Perfon  parts  with,  and  when 
he  parts  with  the  Eftate  by  his  own  Confent,  he  may  make  it  upon  Confidence,  and  this  way  the 
Ufe  is  properly  made.     The  other  way  is,  to  keep  the  Land  in  his  Hands  without  parting  with 
it,  and  yet  to  do  fuch  a  Thing  as  fhall  make  the  Poffeffion  to  be  to  the  Ufe  of  another,  and  that 
cannot  be  unlefs  the  Thing  done  imports  in  itfelf  a  good  and  fufficient  Confederation  to  make 
the  Poffeffion  be  to  the  Uleof  another,  which  fhall  be  upbn  a  Contract,  or  upon  a  Covenant  or a  H.  21.  h.  7. ; 
Grant  on  Confideration.     a  As  if  a  Man  is  feized  of  Land  in  Fee,  and   bargains  and  fells  the ^'  g. p£ R^d' 
Laid   to  another  in  Confideration  of  a  certain  Sum  paid  to  him,  or  agreed  to  be  paid  at  a  cer-  Bio.  Fairs' en- 
tain  Day,   here   is  a  Contract,  and  the  Bargainor  fhall  be  feized  to  the  Ufe  of  the  Bargainee  by toL  9'  in^"e' 
the  Lourfe  of  the  common  Law,  becaufe  he  has  done  an  Act  upon  Confideration,  that  is,   he  has 
bargained  the  Land  for  Money  ;  and  inafmuch  as  he  hath  the  Money,  or  Security  for  it,  it  is  rea- 
fon^bie  that  the  Bargainee  fhould  have  fomething  for  it,  and  the  Land  he  cannot  have  as  his  own, 
becaufe  he  had  not  Livery  of  Seizin,  and  therefore  Reafon  has  neceiTirily  vefted  the  Ufe  in  him,  t 
which  is  but  a  Right  in  Confcience  to  have  the  Profits,  and  to  have  the  Land  ordered  according  Bro.' Conference 
to  his  Will ;  b  and  if  the  Bargainor  will  not  permit  him  fo  to   have  it,  Reafon  verts  in  the  Bar-  \S\B'  N"  C- 
gainee  a  Title  to  compel  him  by  the  Judge  of  Confcience  to  do  it.     So  is  it  in  the  Cafe  of  a  Co- 
venant- upon  Confideration,  c  as  if  I  promife  and  agree  with  another  that  if  he  will  marry  my  Lo. 'Feoffments 
Daughter,   he  fhall  have   my  Land  from  thenceforth,  and  he  does  fo,    there  he   fhall  have  a  Ufe  al  ufeS4-  *Ro1' 
in  my  Land,   and  I  fhall  be  feized  to  his  Ufe,  becaufe  a  Thing  is  done  whereby  I  have  Benefit,  j.'c°  io/b!"^' 
viz.  the  other  has  married  my  Daughter,  whofe  Advancement  in  the  World  is  a  Satisfaction  and  D-v-  s6.pi.41. 
Comfort  10  me,  and  therefore  this  is  a  good  Confideration  to  make  him  have  a  Ufe  in  my  Land.Pi!22.  '  *9  ' 
d  So  that  a  good  Confideration  is  always  requifite  to  create  a  Ufe  de  novo  in  the  Land  of  another,  a  Cart. "138; 
where  there    is  no  Tranfmutation  of  the  Poffeffion   of  the  Land.     Then  in  our  Cafe  here,  inaf-  T-  Ra5'm-  46- 
much  as  Andrew  Baynton  was  feized  of  the  Land  in  Fee-fimple,  and   intended  to  raife  Ufes  in  it  Crompt?j.c. 
without  any  Tranfmutation  of  the  PofiTeffion,  which  he  cannot  do  by  the  Courfeof  the  common61,3. 
Law  unlefs  the  Circimftances  purfued  in  the  raifing  of  fuch  Ufes  import  a  good  and  fufficient 
Confideration  to  fupport  the  fame,  for  this  Reafon  we  ought  to  weigh  the  Confiderations  here, 
and  fee  what  Subftance  they  have  in  the  Law.     And  the  Caufes  contained  in  the  Indenture  are 
three  •,  firft,  a  Defire  which  he  had  that  the  Lands  might  come,  remain,  and  defcend  to  the  Heirs 
Males  of  his  Body  limited  in  the  Indenture;  fecondly,  his  Intent  that  the  Lands  fhould  continue 
and  remain   to  fuch  ot  the  Blood  and  Name  of  Baynton  as  are  named  in  the  Indenture;  thirdly, 
the  good  Will,  and  brotherly  Love  and  Favour,  which  he  bore  to  his  Brother  Edward  Baynton^ 
and  to  his  other  Brothers.     And  thefe  are  all  the  Confiderations,  for  the  Matter  in  the  Rehearfal, 
liz.  that  the  faid   Andrew  had  no  Iffue  Male,  and  that  he  was  determined  and  refolved  how  his 
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Manors  and  Lands  fhould  remain  and  be  as  well  in  his  Lifetime  as  after  his  Death,  is  no  Con- 
fideration  at  all,  but  the  Want  of  Iffue  Male  is  the  Caufe  that  moved    him  to  refolve,  and  the  Re- 
lblution  is  but  a  Demonftration  of  his  Mind,  and  none  of  them  is  any  Confideration,  for  the  Con- 
fiderations  are  the  three  beforementioned.   And  as  to  the  firft,  viz.  his  Defirethat  the  Lands  might 
come  to  the  Heirs  Males  of  his  Body,  this  does  not  feem  to  be  any  Confideration  to  the  Father, 
for  the  Father  has  no  Gain  or  Advantage   by  it,  but   the  Heirs  Males  of  his  Body.     And  the 
Confideration  ought  to  be  to  him  that  is  feized  of  the  Land,  for  if  he  has  no  Recompence,  there 
is  no  Caufe  why  the  Ufe  of  his  Land  fhould  pafs.     And  none  of  the  Confiderations  contain  a  Re- 
compence here,  for  the  Continuance  of  the  Land  in  his  Blood  and  Name  of  Baynton  is  no  Recom- 
pence to  him,  nor  Caufe  worthy  to  raife  a  Ufe-,  no  more  is  the  brotherly  Love  and  Favour  which 
he  bore  to  Edward  Baynton  or  to  his  other  Brothers,  for  although  thefe  Caufes  induce  Affection, 
«  s.  p.  .weed    yet  every  Affection  is  not  a  fufficient  Caufe  to  alter  the  Ufe.     a  For  if  a  Man  grants  to  J.  S.  that 
Per  curiam        ;n   Confideration  of  their   long  Acquaintance,  or  of  their  great  Familiarity,  or  of  their  being 
b"r.  mrd\>.  Scholars  together  in  their  Youth,  or  upon  fuch  like  Confiderations,  he  will  ftand  feized  of  his  Land 
TuUwgham.      t0  ^|s  |jfe   t.|-,js  wiH  not  change  the  Ufe,  for  fuch  Confiderations  are  not  looked  upon  in  the  Law 
pi^°6.clr".'^j.'  as  worthy  'to  raife  a  Ufe,  becaufe  they  don't  import  any  Value  or  Recompence.     For  if  upon 
1  Finch  i g.       Confideration  that  you  are  my  familiar  Friend  or  Acquaintance,  or  my  Brother,  I  promife  to 
curion^i       pyy  you  20 /.  at  fuch  a  Day,  you  fhall  not  have  an  Action  upon  the  Cafe,  or  an  Action  of  Debt 
for  it    for  it  is  but  a  nude  and  barren  Contract,  et  ex  nudo  patio  non  oritur  aclio,  and  there  is  no 
fufficient  Caufe  for  the  Payment,  nor  is  any  Thing  done  or  given  on  the  one  Part,  for  you  were 
my  Brother  or  my  Acquaintance  before,  and  fo  will  you  be  afterwards  ;  fo  that  nothing  is  new- 
ly done  on  the  one  Part,  as  is  requifite  in  Contracts,  and  alfo  in  Covenants  upon  Confideration. 
As  if  I  fell  my  Horfe  to  you  for  Money  or  other  Recompence,  here  is  a  Thing  given  on  both 
5  ides,  for  the  one  gives  the  Horfe,  and  the  other  the  Money,  or  other  Recompence,  and  therefore 
it  is  a  crood  Contract.     So  is  it  in  the  Cafe  of  a  Covenant  upon  Confideration,  as  if  I  covenant 
with  you,  that  if  you  will  marry  my  Daughter,  you  fhall  have  my  Land,  or  I  fhall  be  feized  to 
your  Ufe, here  is  an  Act  on  both  Parts,  for  ycu   are  to  marry   my  Daughter,  and  for  that  I  grant 
to  you  the  Ufe-,  fo  that  there  is   an  Act  done  and  a  Caufe  arifing  newly  on  each  Part.     But  in 
the  principal  Cafe  there  is  no  fuch  Thing,  for  the  Iffue  Male  of  Andrew  Baynton  fhould  have  been 
his  Iffue  Male,  and  his  Name  and  Blood  fhould  have  been  his  Name  and  Blood,  and  his  Bro- 
thers fhould  have  been  his  Brothers,  and  fraternal  Love  fhould  have  been  between  them,  if  this 
Covenant  ,er  Grant  had  not  been  made,  fo  that  all  this  was  before  the  Indenture  or  Covenant,  and 
fhould  have  been  after  the  Time  of  the  Indenture  or  Covenant,  if  the  fame  had  not  been  made. 
Wherefore  no  new  Thing  is  here  done  or  caufed  by  the  one  Side,  and  there  is  no  Caufe  here  but 
what  would  have  been  if  no  fuch  Covenant  or  Indenture  had  been  made.     But  the  common  Law 
requires  that  there  fhould  be  a  new  Caufe,  whereof  the  Country  may  have  Intelligence  or  Know- 
b  5  Co.  84.  b.  led°e  for  the  Trial  of  it,  if  need  be,  fo  that  it  is  neceffary  for  the  Public- weal.     b  For  Livery  of 
Seizin  was  firft  invented  as  an  Act  of  Notoriety,  whereby  People  might  have  Knowledge  of  Eftates, 
and  be  more  able  to  try  them,  if  they  fhould  be  empanneled  on  a  Jury;  and  by  the  like  Reafonwhen 
a  Ufe  fhall  pafs,  there  ought  to  be,  by^the  common  Law,  a  Contract,  or  a  public  and  notorious 
e  Ci.t.  138.      c  Confideration  to  a  Covenant,  which  may  caufe  the  Country  to  have  Knowledge  of  the  Ufe  for 
1.  Raym.  4  .    ^  better  Trial  thereof,  if  it  fhould  be  neceffary.     And  fuch  was  the  Intention  of  the  Parliament 
in  2.7.  H.  8.  wh.en  they  made  the  Act  that  the  Poffeffion  fhould  be  where  the  Ufe  was,  one  of  the 
or  *at  Caufes  of  making  which  Act  was  to  remove  Ignorance,  and  that  the  Country  might  know  in 
i  cut.  ,3s.      whom  the  Eftate  of  the  Land  was.     d  And  the  like  Confideration  they  had  in  making  the  Act  of 
£ui<bn3:8.       Jnrollm  n's,  which    reftrains  Eftates  of  Freehold  from  paffing  by  Bargain  and  Sale,  except  it  be 
by  Writing  indented  enrolled  within  fix  Months.     And  if  Ufes  might  be  fo  eafily  raifed  by  Co- 
venants  upon   fuch  Confiderations   as  thefe  here  are,  where  no  Act  or  Thing  apparent  is  done 
whereof  the  Country  may  have  Notice,  it  would  deftroy  the  Effect  of  the  faid  Statute  of  Ufest 
and  would  be  pernicious  to  the  Public- weal,  and  make  it   very  difficult  for  the  People  to  know 
who  were  the  Owners  of  Lands  and  Tenements.     And  it  is  to  be  prefumed  that  the  Makers  of 
the  laid  Act  of  Inrollments  did  not  take  the   common  Law  to  be  fo,  for  if  they  had,  they  would 
have  remedied  it  in  this  Cafe,  as  well  as  they  did  in  the  Cafe  of  a  Bargain  and  Sale,  which  is  much 
more  notorious  than  a  Covenant  upon  fuch  fecret  Confideration,  where  no  apparent  Act  or  Thing 
is  done  to  inform  the  Country  of  the  Alteration  of  the  Eftate  in  the  Land;  and  forafmuch  as 
they  did   not  add  any  Remedy  to  it,  it  is  an  Argument  that  they  did  not  take  the  Law  to  be 
that  Ufes  mio;ht  pafs  upon  fuch  Covenants  without  notorious  Confiderations.     But  if  the  Ufe  had 
been  in  efj'e,  irTmi^ht  well  enough  have  paffed  to  a  Stranger  by  the  Grant  of  crfiuy  que  ufe  without  any 
<  Dr.  &st«H,    Confideration;  c  for  the  ceftuy  que  ufe  may  as  well  give  or  grant   his  Ufe  without  Confideration 
Hb.  2.  cap.  22.   as  j.je  may  hjs  p]orfe  or  other  Chattle,  and  he  may  alfo  f  devife  it,  but  to  create  it  de  novo  out  of 
%]ll  fttti,  Land  cannot  be  done  without  good  Confideration.     s  And  to  this  Purpofe  they  alledged  the  Opi- 
188.  zFinch34.  njon<;  0f  Re(!cl  anci  Tr email,  two  of  the  Juftices  of  the  King's  Bench,   in  the  Cafe  of  an  Office  tra- 
fGodoiph.o.ph.  verfed  in  21.  H.  7.  and  the  Cafe  there  put  by  Read,  fo.  19.  was  alfo  cited,  viz.  it  was  covenanted 
Leg.  391,  h  2.  k    Indenture  between  Sir  John  Mordant  and  his  Wife  and  one  T.  that  the  faid  T.  fhould  have  the 
s  h.  21  h.  7.   Land  to  him  and  to  his  Heirs  of  his  Body,  and  that  for  Default  of  fuch  Iffue,  the  Lands  fhould 
18,  i9.  Bro.'    remain  to  Sir  John  Mordant  and  his  Wife  in  Fee,  and  it  was  adjudged  that  he  fhould  not  have 
ur"?,Tcrompt.  any  Ufe  by  Force  of  the  Indenture,  as  it  is  there  rehearfed  by  Read,  but  they  were  put  to  their 
j.c.62.b.       Action  of  Covenant.     So  here  no  Ufe  fhall  be  raifed  upon  thefe  Confiderations,  for  they  are  ut- 
terly 
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terly  ineffefttial  to  fuch  Purpofe,  and  then  if  no  Ufe  could  be  raifed  by  the  common  Law^  from 
thence  it  follows  that  the  Statute  does  not  execute  any  Poffeffion  here,  for  it  executes  no  Poffef- 
fion  but  where  there  was  a  Ufe  before;  for  which  Reafon  the  Bar  is  not  good,  but  the  Plaintiffs 
ihall  recover.  And  many  other  Things  were  faid,  and  many  Cafes  put  to  enforce  this  Argu- 
ment, which  I  have  omitted,  my  Defigri  being  only  to  fhew  briefly  the  principal  Reafons  thereof. 

On  the  contrary  Thomas  Bromley  and  the  faid  Apprentice  argued  for  the  Defendants.  And  firft  &£"'£  ?°* th* 
they  admitted  that  if  a  Man  who  is  feized  of  Land  has  a  Mind  to  raife  a  Ufe  in  it  without  any 
Tranfmutation  of  the  Poffeffion,  there  are  two  Ways  by  the  common  Law  to  do  it,  viz.  by 
Bargain  and  Sale,  or  by  Covenant  upon  Confideration.  For  the  Statute  of  27.  H,  8.  cap.  10.  for 
executing  the  Poffeffion  according  to  the  Ufe,  fays  in  the  Purview,  where  any  Perfonftands  feized 
of  any  Lands,  &c.  by  any  Bargain,  Sale,  Covenant,  Agreement,  &c.  the  Perfon  who  has  the  Ufe /hall 
be  feized  of  the  Land.  a  So  that  bv  the  Intent  of  the  Makers  of  the  Aft  a  Man  might  be  feized  a  Crompt.  j.  c. 
by  Bargain  and  Sale,  or  by  Covenant  or  Agreement.  And  a  Bargain  and  Sale  is,  when  a  Recom- 6o"  b" 
pence  is  given  by  both  the  Parties;  as  if  a  Man  bargains  his  Land  to  another  for  Money,  here  the 
Land  is  a  Recompence  to  the  one  for  the  Money,  and  the  Money  is  a  Recompence  to  the  other 
for  the  Land,  and  this  is  properly  a  Bargain  and  Sale.  But  here  there  is  no  fuch  Bargain  and 
Sale,  nor  fuch  Recompence  given  on  both  Sides,  and  therefore  we  have  no  Need  to  difpute  upon 
this  Point.  The  other  is  the  Covenant  or  Agreement,  and  this  is  to  be  intended  in  every  Cafe  up- 
on Confideration.  But  this  Confideration  may  arife  on  the  one  Side  only,  and  it  is  not  requifite 
to  have  a  Confideration  and  a  new  Aft  done  by  both  Parties;  and  fuch  Confideration  ought  to 
be  fufficient.  And  therefore,  they  faid,  the  Confiderations  are  to  be  weighed.  And  hereupon  the 
Apprentice  divided  the  Matter  into  two  diftinft  Points.  Firft,  whether  the  Grant  and  Agreement 
upon  thefe  Confiderations  (admitting  it  had  been  without  Deed  or  Writing)  had  been  fufficient  to 
raife  the  Ufes  according  to  the  Agreement  or  not.  Secondly,  admitting  the  Confiderations  to  be 
infufficient  if  they  had  been  without  Deed,  or  admitting  that  there  were  no  Confiderations  at  all, 
if  neverthelefs  the  Ufes  fhall  be  raifed  here,  inafmuch  as  the  Agreement  thereunto  is  by  Deed. 

And  as  to  the  firft  Point,  which  contains  the  Confiderations,  he  faid  that  the  Confiderations  1  Point, 
sre  in  Number  four,  and  each  of  them  is  feveral,  and  he  made  feveral  Points  of  them,  and  ar- 
gued to  them  feverally.     The  firft  is,  the  Affeftion  of  the  faid  Andrew  Baynton  for  his  Heirs  Males  l^A^Zn 
which  he  fhould  beget  on  the  Body  of  Frances  Lee,  and  his  Provifion  in  the  Eftate  made  for  their  for  the  Provifion 
Security  accordingly.     For  the  Deed  is  recited  to  contain  thefe  Word%    the  fame  Andrew  Baynton  ^^e  ^ei"  . 
as  well  for  the  Caufes  aforefaid,  as  for  &c.  fo  that  fome  of  the  Confiderations  precede  the  (as  well)  covenantor  fhaii 
and  fome  follow  the  (as  alfo),  and  the  firft  of  them  which  precede  the  (as  well)  is  the  Confidera-  en«oraifcfur 
tion  for  the  IfTues  Males   begotten  by  him  upon  Frances  Lee,  and  their  Security  made  by  the  s.  p.  zRoi. 
Limitation  of  the  Eftate  accordingly.      And  it  was  faid,  this  Caufe  proceeds  from  Nature,  fbjr trmlhjS?'*' 
when  God  had  firft  created  Man  and  Woman,  and  other  living  Creatures,  he  faid  to  them,  encreafe  *  Finch  25'. 
and  multiply,  and  the  Way  to  encreafe  and  multiply  is  by  Procreation,  and  therefore  when  he  faid  (en-  ^[nS  ^x-reg" 
creafe  and  multiply),  he  intended  it  to  be  by  Procreation,  and  he  was  willing  that  it  fhould  be  done, 
and  for  that  Purpofe  he  inftilled  into  Mankind  an  Appetite  for  Procreation,  which  Inftinft  is  Na- 
ture in  them,  and  the  Appetite  for  the  fame  is  natural ;  fo  that  to  beget  is  natural,  and  the  End 
of  it  is  to  have  Iffues,  and   the  having  Iffue  is  the  Continuance  of  the  People,  for  otherwife  the 
World  would  be  at  an  End.     But   all  Procreation  is   not  lawful,  bonly  that  which  is  by  Mar-  b  poft4^5(b). 
riage.     And   Matrimony  is  ordained  by  God,  and  limited  to   rational  Creatures  to  beget  and 
procreate  IfTues;  fo   that  Matrimony  is  the  Means  of  Procreation,  to  which  Nature  urges  us. 
And  therefore   the  Philofopher  Arijlotle  in  his  Book  of  Politics,    in  which  for  the  Inftruftion  of 
the   World  he  devifed  a  Public-weal  with  Laws  and  Governments,  perceiving  that  it  would  be 
in  vain  to  make  Laws  but  to  a  People,  and  that  People  are  neceffary  before  Laws,  and  that  People 
are  made  by  Procreation,  and  that  Procreation  is  urged  by  Nature,  and  ought  to  be  in  Matri- 
mony, begins  at  the  Foundation,  and  treats  firft  of  Matrimony  in  his  firft  Book  of  Politics,  and 
fays,  principio  neceffarium  eft  maris  et  famine  conjugium,  quorum  uterque  fine  altero  debilis  eft,   nee 
poieft  confiftere  procreandi  caufa ;  idque  non  animi  judicio,  fed  ut  in   ceteris  animantibus  et   Us  rebus 
qua:  terra  eduntur,  naturale  eft  defiderium,  quale  quicque  eft,  tale  quid  alterum  rel'mquendi.     So  that 
he,  having   fearched    deep  into  the  Laws  of  Nature,  found  that  Marriage  is  neceffary  between 
Man   and  Woman   for  the  Sake  of  Procreation  of  Children,  and  that  the  one  of  them  is  feeble 
without  the  other,  neither  can  the  one  ftand  without  the  other,  and  that  there  is  a  natural  De- 
fire  in  them    and  in  all  other  living  Things  to  beget  and   leave  behind  them  in  the  World  a 
Thing  like  themfelves.     So  that  a  Bull  has  a  natural  Defire  to  beget  a  Bull,  and  an  Ape  to  be- 
get an  Ape,  and   a  Man  to  beget  a  Man,  and  that  non  animi  jud:cio,  that  is,  as  a  Thing  indiffe- 
rent, which  one  may  do  or  not  do,  but  it  is  a  natural  Appetite  to  which  Nature  urges  us.    Where- 
fore to  beget  Iffues  proceeds  from  Nature. 

And  this  Point  of  Nature  has  another  Point  of  Nature  joined  with  it,  and  that  is,  when  the 
Thing  like  itfelf  is  begotten,  to  nourifh  it.  For  it  would  be  in  vain  to  beget  a  Thing,  and  to 
fuffer  it  to  perifh,  for  then  Nature  lofes  its  Effeft;  and  the  Appetite  of  Procreation  is  not  with- 
out its  End  and  Defign,  which  is,  to  bring  to  Perfeftion  the  Thing  begotten,  and  to  leave  it 
alive  after  him  that  begot  it.  A*nd  for  this  Purpofe  Nature  has  inftilled  in  the  Sire  a  Love  for 
the  Thing  begotten,  which  urges  him  to  take  care  of  the  Education  and  Nurture  of  it,  and  to 
provide  it  with  every  Thing  that  is  neceffary,  and  to  defend  it  againft  all  Dangers,  nam  caique 
naturale  eft  id  quod  pro  ere  avit  tueri.  And  becaufe  Nature  has  appointed  the  Iffue  to  be  nourifhed, 
defended,  and  fupported  by  the  Father,  Ariftotle  in  his  faid  Book  has  appropriated  him  to  be 
4  Par: 
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Part  of  the  Family  of  his  Father.  And  ^therefore  in  enumerating  the  Parts  of  a  Family,  he  fays, 
prima  ant  era  et  minima  families  partes  fait  dominus,  fervus,vir  et  uxor,  .pater  et  liberi.  And  after- 
wards in  reciting  the  Governments  which  the  Father  of  a  Family  has  in  his  Family,  he  fays,  inde. 
dominatus,  patrium  imperium,  et  res  uxoria  ;  for  it  is  fit  that  the  Iffue  fhould  be  in  Subjection  to 
the  Father,  and  that  the  Father  fhould  have  the  Superiority  and  Lordfhip  over  him,'  and  there- 
upon Arifiotk  fays  of  Parents  in  his  laid  Book,  id  quod  prccreavit  ac  genuit,  id  ut  profit,  et  amici- 
tia  ratio  et  fenefiutis  poslulat.  From  whence  it  is  evident  that  to  beget  is  natural,  and  to  pre- 
ferve  the  Thing  begotten,  and  provide  every  Thing  necefi'ary  for  its  Support,  is  alfo  natural. 

Then  let  us  confider  the  Parts   hereof  in  our  Cafe.     Andrew  Eaynton  recited  that  he  was  de- 
firous  that  the  Tenements  and  Hereditaments  whereuf  he  was   feized  (Part  of  which  are    now  in 
Quellion)  might  come   and  defcend   to  the  Heirs  Males  of  his  Body  begotten,  in   Manner  and 
Form  in  the   laid  Indenture  expreffsd,  and  for  this  Caufe  he  covenanted  and  granted  to  ft-nd 
feized  of  the  fame  Lands   to   the   Ufe  of  himfelf  for   Life,  and  afterwards  to  the  Ufe  of  Edward 
Baynton  and  Agnes  his  Wife  for  their  Lives,  and  afterwards  to  the  Ufe  of  the  Heirs  Males  of  the 
faid  Andrew  lawfully  begotten  or  to  be  begotten  on  the  Body  of  Frances  Lee.     Flere  this  Consi- 
deration recited,  and  the  Limitation  of  the  Eftate  accordingly,  is  founded  purely  on  the  faid  Prin- 
ciples of  Nature^  viz.  of  begetting  and  procreating  a  Thing  like  unto  himfelf,  and   aifo  of  pro- 
viding for  its  Suftenance,  Education,  and  Living  afterwards.    For  the  Tail  limited  to  Andrew  Baj.n- 
ton  fhall   in   all  Probability  defcend  to  the  Iffue,  and  it  is  an  Inheritance  certainly  made  and  ap- 
pointed for  the  Benefit  and  Advancement  of   the  Iffues  Males  of  the  Body  of  Andrew  only,  and 
of  none  other.     And   the  Statute  of  Wejiminfter  i.  cap.  I.  ordains  in  fuch  Cafe,  that  the  Will  of  the 
Donor  fh all  from  thenceforth  beobferved;  fo  that  by  this  Act:  the  Eftate  is  amortifed  to  the  iffues  of 
his  Body,  though  the  Fee-fimpie  is  not,  and   the  Iffues   fhail,  by  the  Intent  of  Andrew^  Baynton1 
who  is  here  Donor,  have  the  Lands  as  long  as  fuch  Iffues  fhall  endure  ;  and  in  his  Provifio'n  for 
them  he  followed  Nature  for  his  Guide,  which  is  a  fufneient  Confide'ration  in  our  Law.     And! 
if  the   Philofophers   have  fearched  fo  deeply  for  the  Law  of  Nature,  and  in  their  Laws  whi.h 
they   have  devifed  and  written  for  the  Government  of  the  People,  have  commanded. us  to'fol- 
low  Nature,  and  have  taken  Nature  to  be  one  of  the  Foundations  whereupon  ail  Laws  are  built, 
and  have  efteemed  it  a  fufficient  Caufe  to  perform  what  Nature  moves  us  to  fas  indeed   it  is), 
we  ought  not  to  think  that  the  Founders  of  our  Law  were  remits  in  fearching  after  the  Law  of 
Nature,  or  that 'they  were  ignorant  of  it.     Nor  have  we  any  Reafon,  from  the  Laws  which  they 
have  made,  to  conceive  fo  low  an  Opinion  of  them,  for  their  Laws  argue  to  the  contrary,  and' 
fhew  that  they  who  made  them  were  Men  of  the  greateft  and  moft  profound  Judgment,  and  ac- 
quainted as  well   with  the  Law  of  Nature,  as  with  the  Law  of  Keafon,  and  the  Law  of  God 
alfo.     For  there  is  nothing  ordained  in  our  Law  contrary  to  Nature,  or  Reafon,  or  the  Law  of 
God,  but  our  Law  is  agreeable  to  them  all.     And  becaufe  Nature,  Reafon,  and  the  Law  of  God 
countenance  and  refpect  the  Love   which  is  between  the  Father  and  his   Iffues,  the  Founders  of' 
our  Law  have  alfo  purfued  the  fame,  and  in  regard  thereof  have  eftablifhed  divers  Maxims  and 
Le&Frivick    Laws.     a  And  therefore  the  common  Law  gives  to  the  Father   the  Care  and  Education  of  his' 
Bro.  Gard  120.  gorij  b  anc^  jf  any  otner  talces  him  from  his  Father,  he  fhall  have  an  Action  againft  him,  and  the 
pi.'  H'.  Pen  Lin,  Words  of  the  Writ  are,  wherefore  his  Son  and  Heir  he  took,  and  this  Law  is  intended   to  give' 
Bio.  Gard  6.     Nature  her  due.     And  if  the  Father   be  killed,  the  Son  fhail  have  an  Appeal  of  his  Death,  for 
Pf9i6.  Pct'ct  the  Death  of  the  Father  is  a  great  Lots   to  the  Son,    and    therefore  the  common  Law  gave  the 
te/ty.Bro.G*TA  Appeal  to  the  Son  preferable  to  any  other,   becaufe  it  is  to  be  prefumed  that  the  Son  has  the  fin- 
ph'ig.  vaugh     cereft  Love  and  Affection  for  the  Father,  and  will  moft  feveiely  revenge  his  Death.      Which  Cafes 
is?.  Fortcfc.     qiew  us  wjrdC  mutuai  Love  there  is  between  the   Father  and  the  Son  in  the  Opinion  of  our  1  aw. 
Swinb.  211.      And  the  Statute  of  Articuli  fuper  chartas  cap.  n.  ordains,  that  no  Officer,  .nor  any  other  (to  have 
Part  cf  the  Thing  in  Plea)  fhall  take  upon  him  the  Bufinefs  that  is  in  Suit,  nor  J  hall  any  one  upon 
h  Fi  N'r3'Br'o.  any  fuch  Covenant  give  up  his  Right  to  another  ;  but  the  Statute  fays,  it  is  not  to  be  understood  thai 
6  xi  iio   in   any  Perfon  fljall  be  prohib.ted  to  have  Counfel  of  Pleaders,  and  of  learned  Men  in  the  Law  for  his 
i2Cpf  s.EAV4'  fee,  or  of  his  Parents  and  next  Friends ;  c  and  in  6.  Ed.  3.   the  Father  being  impleaded   made  a 
Danby.  Fitz.      Feoffment  to  his  eldeft  Son  and  Heir  apparent,  pending  the   Suit,  and  the  King  brought  a  Writ 
^sTfoVx  iutin  of   Champerty  againft  the  Father  and  the  Son,  and  there  it  feems  by  the  clearer  Opinion  that  the 
81.  k.  9.  Ed.  4.  A^ion  is  not  maintenable,  and  yet  the  Cafe  is  within  the  Danger  of  the  Words  of  the  Act  {  for 
cl'tcfy.1  Bro!r  although  the  Father  might,  by  the  Aft,  have  Counfel  of  his  i>on,  as  of  one  of  his  next  Friends, 
Gard s5.Dy.  190  yet  t0  malce  an  Eftate  to  him  is  forbidden  by  the  Words;  but  it  is  there  held  that  by  every  Law 
Abr.%3Fort>fc.  the  Son  ought  to  aid  his  Father,  and  therefore  it  fhall  not  be  taken  that  the  Son  was  intended  by 
Rt;p- 22- Swinb- the  Statute  :  So  that  notwithftanding  he  is  within  the   Words,    he  is  out  of  the  Intent  of  the  Act, 
for  no  reafonable  man  can  make  fuch  an  Exp'olition  of  it  as  to  feparate  the  Son  from  the  Father, 
•  t.  6. Ed.  3.    or  e contra,  in  Affiftance  and  Counfel,-  they  being  fo  nearly  connected  by  Nature.     d  And  note  that 
cLmoeny  Io.Z' tnere  Her^e  put  the  Cafe  that  in  an  Appeal  brought  by  a  Woman  of  the  De.th  of  her  Hufband, 
Bro.  1 1.  Ante ss  the  Son   being  Abettor  fhall  not  render  Damages,  but   fhall  avow  the  Abetment,  becaufe  he 
Bclokstherectod! was  next  of  Blood.     So  that  our  Law  encourages  between  the  Father  and   the  Son  this  Love  and 
all  other  Things  which  Nature  has  ordained,  and  does  nor  break  or  violate  the  fame  in  any  Refpect. 
fV^n.fth-88  '  ^n<^  if tne  Son  and  Heir  apparent  to  the  Father  takes  a  Wife,  and  endows  her  of  the  Land  of  the 
Books  there      Father  ad  oftium Ecclefia  ex  afferfu  patris,  and  dies,  the  Wife  fhall  enter,   and  fhall  have  it 'for  her 
cited.  Dower.     So  that  the  Wife  of  the  Son  fhall  have  Dower  of  the  Land  of  the  Father  by  the  Mar- 

e  Liw  $  o     riage  °f  tne  Son,  and   that  fhall  be  called  Dower,  and  fhe  fhall  have  it  without  Livery  of  Seizin, 
aBac  Abr.  154- by  the  Affent  of  the  Father  only  ;  but  the  Wife  of  no  Stranger  can  have  fuch  Dower  by  fuch  Affent. 

And 
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And  thus  we  fee  that  the  Dower  of  the  Wife  of  the  Son  fhall  be  tranflated  from   the  Son  to  the 
Land  of  the  Father -by  his  Affent  only  without  other  Aft,  for  the  Wife  of  his  Son  is  in  a  Manner 
his  own  Wife,  and  within  his  Care,  in  Refpect  of  the  Love  which  the  Law  prefumes  to  be  be- 
tween the  Father  and  the  Son.     a  And  fo  if   a  Man  is  feized  in  Fee  of  Land  holden  of  J.  S.  by  a  L>»-  §  »9- 
Fealty  and  10  1.  Rent,  and  gives  it  in  Frank-marriage  to  one  with  his  Daughter,  the  Father  (ball 
pay  the  10  1,  annually  until  the  fourth  Degree  is  paft,  and  fhall  have  nothing  of  the  Donees  for 
it,  tho'  he  fhould  have  the  Rent  of  every  other  Donee,  and  the  Reafon  thereof  is,  becaufe  it  was 
given  with  his  Daughter  in  Marriage,  by  which  it  is  prefumed  that  his  Daughter  is  advanced,  and 
therefore  the  Father  fhall  pay  the  Rent.    So  that  for  the  Advancement  of  the  Daughter  the  Father 
fhall  be  charged  by  a  Maxim  of  the  Common  Law,  and  the  Charge  is  tranflated  from  the  Daugh- 
ter to  the  Father,  and  this  is  grounded   upon  the  Confideration  of  Nature.     For  the  Land  was 
given  to  the  Hufband  in  Marriage  with  his  Wife,  by  which  Acceptance  the  Hufband  takes  upon  h*\ff* '  fIu' 
him  to  find  the  VN  ife  with  every  Thing  that  is  neceffary,  and  in  Confideration  thereof  the  Father  Prohibition  z~% 
fhall   bear  the  Charge  of  the  Rent,  becaufe  his  Daughter  is  to  live  by  the  Land  given  with  her  in  ^{^^1* 
Marriage.     b  And  if  1  make  a  Contract  with  another,  that  if  he  will  take  my  Daughter  to  Wife,  f.  n.  b.  44.  a. 
I  will  give  him  20  1.  in  this  Cafe  if  he  takes  her  to  Wife,  he  fhall  have  an  Action  of  Debt  for  stud.ub.^'cjtL 
the  20  1.  in  our  Law  by  22.  Afs.  and  yet  i  have  nothing  for  it,  and  if  it  was  not  out  of  Regard  to  m-  fo.  i9S. 
Nature,  this  fhould  be  called  a  nude  Contract,  et  ex  nudo  paclo  non  oritur  aclio.     But,  Sir,   my  1  Freem7  g7. 
Daughter  is  advanced  by  the  Marriage,  which  is  a  fufficient  Confideration  to  me  for  the  20  1.    So  • Ro1-  Abr.s93. 
that  a  Confideration  proceeding  from  Nature  is  a  fufficient  Confideration  in  our  Law.     And  from  ^'j'.'cro.'c. 
thefe  Reafons  and  Cafes  it  is  manifeft  that  Things  proceeding  from  Nature  are  refpected  not  only  *91-Cart.  234. 
in  Philofophy,  but  alfo  in  our  Law,  and  are  of  great  Force  and  Operation   in  our  Law,  and  =  2  r0i.  Abr. 
therefore  are   efteemed  to  be  good  and  fufficient  Confiderations.     From  whence  it  follows  that  j8^!-  6. 
the  Confideration  of  Andrew  Baynton  here  expreffed  for  the  Provifion  c  of  his  Heirs  Males  is  a  2  Finch  zS'. 
fufficient  Confideration  to  raife  a  Ufe  in  the  Land. 

The  fecond   Confideration   is   the  Continuance  of  the  Land  in  the  Name  of  Baynton,  and  2  Conf,derat;°n- 
this  feems  to  be  a  good  Confideration  to  raife  a  Ufe.     For  by  the  Continuance  of  it  in  the  Name  If  the  ?°?urnu\ 

D  .    .     *       .        T  ance  or  the  Land 

of  Baynton  he  intended  to  exclude  all   Females  from  inheriting  the  Land,  and   to  place  it  in   the  in  the  Name  and 
Heirs  Males.     "  For  a  Female  by  Marriage  changes  her  Surname  for  the  Surname  of  her  Huf-  BlooJof  t.heC°- 

J  o  D  t  venantor  is  a 

band,  and  lofes  that  of  her  Father,  but  the  Male  continues  his  firft  Name.     And  divers  good  fufficient confi- 
Reafons   might  move  him  fo  to  do.     For  God   has  divided  rational  Creatures  into  two  Sexes,  fure!s.V°2R«!f; 
Male  and  Female,  e  the.  Male  is  the  Superior,  the  Female  the  Inferior,  and  as  Arijlotle  in  his  Abr.78s.  Pi.  8. 
fa'.d  Book  of  Politics  fays,  Mas  eft  praftantior,  deterior  famina.     Alfo  Men  are  for  the  greateft  cTn.  %°i*' 
Part  more  reafonable  than  Women,  and  have  more  Difcretion  to  guide  and  manage  Things  than  a  And.  77. 
Women  have,  for  to  govern  and  direct  is  more  fuitable  to  the  Capacity  of  the  Male  than  of  the  Fe-  <*  m.  4c.  Ed.  %, 
male.     And  therefore  Ariftotle fays,  Mas  ad  Principatum  aptior  esJ  naturd  qiiam  f amino, .     And  as  a  37-  Pf-  9-  fer 
Woman  is  not  as  fit  to  govern  in  Things  of  a  higher  Nature  as  a  Man  is,  fo  is  fhe  not  as  fit  to  piL&ig  i6\" 
govern   in  Things   of  a  lower  Nature,  which  perhaps  Andrew   Baynton  confidering  apprehended  y  z'  R  +■  *• 
that  the  Profits  of  his  Inheritance  would  not  be  fo  well  expended  and  employed  by  Females  as  by  \cf.'-Bw.\iT 
Males,  nor  the  Lands  fo   well  ordered,  nor  Hofpitality  fo  well  kept  up  by  the  one  as  by  the  o   ^ofme7. h.  27 
ther,  and  that  there  would  not  be  fo  great  Comfort  and  Support  to  his  Race,  or  Kindred, pe'rPnfa!  b'o! 
or  Allies-,  or  Friends  and    Acquaintance,    as  well    as   to   the   Country    in  general   where    he  NegativpP?g"s 
and  his  Parents  dwelt,  if  his  Inheritance  fhould  come  to  Females,  which  are  Things  a  Man  can- 41.  Andrew •* 
not  think  of  without  Uneafinefs  and    Difcontent.     Alfo  if  his  Inheritance  fhould  come    to  a Rep" IS4' 
Female,  in  all  Probability  fhe  would  take  a  Hufband,  to  whom  by  her  Marriage  fhe  fubmits  her-  *  Pcft445. 
felf  and  all  that  fhe  has,   and  confequently  fhe  and  the  whole  Inheritance  would  be  fubject  to  the 
Will  of  a  Stranger,  and  be  governed  by  him.     And  every  Man  has  a  natural  Defire  to  leave  the 
Inheritance  which  he  ha-,  gotten  by  Toil  and  Labour  to  one  of  his  own  Blood,  who  may  ufe  and 
enjoy  it  according  to  his  own  Will,  and   no  Man  would  willingly   fuffer  a  Stranger  to  reap  the 
Fruits  of  his  Labour  ;  and  therefore  fuch  of  his  Blood  to  whom  he  defires  to  leave  his  Subfbnce 
is  an  Heir  Male,  and  the  Want  of  an  Heir  Male  is  a  great  Grief.     f  For  which  Reafon  in   the  LmB°°ra°f  1 
Old  Teftament  God  fays  by  his  Prophet  Elias  to  King  Achab,  whom  he  intends  to  plague,  I  with-  *'« 
kill  of  Achab  him  that  pijfeth  againft  the  Wall,  which  is  but  a  Circumlocution  of  Males  only,  and 
not  of  Females,  for  Males  emit  their  Urine  flanding,  but  Females  don't,  and  it  is  as  much  as  if 
he  had   faid,  I  will  kill  all  the  Males  coming  from  Achab.     So  that  in  the  Judgment  of  God 
it  is  a  greater  Plague  to  want  Males  than  Females,  and  it  is  a  great  Bleffing  of  God  to  have  Iffue 
Male,  to  whom  it   is  a  Comfort  to  Man  to  leave  the  Fruits  of  his  Labour.     Alfo  by  efiablifh- 
ing  the  Inheritance  in  the  Fleirs  Males  having  the  Name  of  Baynton,  Andrew  will  thereby  obtain 
Fame,  and  be  remembered  by  his  Pofterity,  which  is  what  every  Man  defires  to  obtain,  and  this  !42,  '    '35' 
Paffion  urges  many  to  do  nob<£  Actions  in  their  Life  time,  which  may  remain  as  Monuments  of  h 
them  for  Ages  after  Death,  and  it   is  a  laudable  Paffion.     And  to  eltablifh  a  great  Inheritance,  s. a'./£ RegeTs 
as  this  is,   in  one  Name,  is  an  Action  for  which  he  deferves  to  be  greatly  celebrated  and  commen-  erSu^^-^w. 
ded  by  his  Pofterity,  and  to  be  called  the  Founder  of  the  Family,  and  it  fhall  be  held  in  as  great  h!  £  J.'^'ptV 
Memory  by  all  who  fhall  be  relieved  by  it,  as  the  Foundation  of  a  College,  or  School,  or  the  ^"f'y?A  & 
like.     And  thofe  efpecially  who   fhall  inherit  the  Lands,  and  reap  the  Benefit  of  them,  ought  to  *4-  f°-  '94. 
give  him  greater  Praiies,  and  (if  they   are  not  ungrateful)  pray  to  God  for  him.     z  As  if  a  Man  \Ral  A£f-593- 
gives  Land   in   Frankalmoign,  they  are   bound  to   make  Orifons  to  God  for  him,  and  in  Con-  5*1  Owen  9^.' 
Attention  of  fuch  Orifons  he  is  bound  to  pay  to  the  chief  Lord  all  Rents  and  Services  iffuing  out  *  Fi°dc'h13' 
of  the  Land.     h  And  in  17.  Ed.  4.  it  is  taken  by  many,  that  if  I  promifea  Surgeon  a  certain  Sum  vir>-  Abr.  tit. 

,,     T  r„_  Nudum  PaftuiH 
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a  t.  17.  Ed.  4.  for  curing  fuch  a  poor  Man,  a  or  if  I  promife  a  Labourer  fo  much  Money  for  repairing  fuch  a 
5. a.  per Rogen  Way,  which  is  a  Highway,  he  fhal!  have  an  Action  of  Debt  for  it,  becaufe  it  is  a  Work  of  Cha- 
Debt"x6i.  rity,  and  I  deferve  Commendation  for  it,  and  therefore  it  fhall  not  be  called  nudum  paffum.  So 
1  Roi.  Abr.593.  nere  jntfriw  Baynton  deferves  to  be  praifed  and  commended  for  his  Gratuity  by  all  thofe  of  the 
Hb'.5i.  cap.  24"  Name  of  Baynton  who  fhall  inherit  thefe  Lands,  or  fhall  be  relieved  by  their  being  eftabiifhed  in 
fo.  r94.  the  Name  of  itep/ow.     And  therefore  for  thefe  Reafons  there  is  a  fufficient  Confideration  in  the 

Limitation  of  the  Name  to  raife  a  Ufe. 
3  Confideration.  The  third  Confideration  here  is,  the  brotherly  Love,  and  Continuance  of  the  Land  in  fuch  of 
if  brotherly  Love  the  j$]00d  0f  the  laid  Andrew  as  are  mentioned  in  the  Indenture,  viz.  his  Brothers,  for  this  is  but 
confideration  to  one  Confideration,  that  is,  his  Blood,  and  the  Brother  is  one  of  the  next  Degrees  of  the  Blooc), 
™j& *$kffi  after  rVis  Parents'  and  Iffues.  And  as  to  this  Confideration,  viz.  the  Continuance  of  the  Land 
pi.  3.1  Finch J  in  his  Brothess  and  others  of  his  Blood,  it  is  alfo  founded  upon  Nature.  For  thofe  who  defcend 
Moofr^vJ'  from  one  fame  ^arentage,  and  are  joined  neareft  in  Blood,  are  by  Nature  joined  in  Love.  And 
temp.  KarJwicit'  the  Founders  of  our  Law  knowing  this  have  purfued  the  fame,  and  in  Refpect  thereof  have  e- 
,oS'  ftablifhed  divers  Maxims  and  Laws.      b  And  therefore  if  the  Father  dies  feized  of  Land,  and  the 

t>8Co.  iot.  b.  youngeft  Son  enters,  the  eldeft  Son  fhall  not  have  an  Affize  of  Mortdancefior,  nor  a  Writ  of 
sedGmlra ltff.ii.  Right,  nor  any  other  Action  againft  him,  c  for  the  Law  prefumes  that  he  who  is  fo  near  to  him 
pv]t.'  I5'a  ■     in  Blood,  is  alfo  as  near  to  him  in  Love,  and  therefore  it  cannot  be  fuppofed  that  he  entered  as 

an  Enemy,  but  as  a  Friend  to  preferve  the  Inheritance  in  his  Abfence.  So  that  the  Common 
'1  &>'•  Abr.  Law,  purluing  die  Dictates  of  Nature,  has  not  given  any  Action  againft  him.  d  And  for  this 
7  >p"3-  Reafon  alio  the  Defcent  of  the  younger  Brother,  or  of  any  of  his  Iffues,  fhall  not  take  away  the 
<iLitt.  §396.  Entry  of  the  eldeft,  or  of  his  Iffues ;  for  the  Common  Law  will  not  believe  that  any  of  them 
p.  Ao.  Ed.  3.24.  claiiTied  any  Freehold  or  Inheritance,  but  held  it  rather  as  Bailiff  or  Friend  of  the  eldeft,  and 

pi.  20*  ril'Z.tll-  .•/  ill-*  i    •  /-  •  r 

tEyc'ongea'bieif.  therefore  the  Defcent  fhall  not  take  away  his  Entry.  e  And  upon  this  Prefumption  of  Law  it  is4 
£10.  6.  tjiac  a  co||at:eral  Warranty  made  by  the  Brother,  or  other  of  the  Blood   more  diftant,  is  a  Bar  to 

eEiw  ^709.     n'm  uPon  whom  it  defcends  without  AfTets  •,  for  the  Law  does  not  prefume  that  hs  would  hurt 
Co.  Liit.  373.3-  his  Heir  who  is  the  next  of  his  Blood,  without  otherwife  advancing  him  as  much  as  he  has  hurt 
Wmg.  Max. ieg,  ^jm  ^  t|ie  Warranty.     And  herein  the  Law  is  founded  upon  great  Reafon  and  Confideration, 
for  the  Founders  of  our  Law  did  not  make  Laws  to  countenance  Things  againft  Nature,  which 
fiFinchiS,36z.  are  monftrous  and   feldom  happen,  but  to  licenfe  Things  which  are  confiftent  with  Nature  and 
wing!  Ma5x.reg.  often  happen,  and  therefore  the  Common  Law  prefumes  that  he  is  advanced  as  much  by  other 
78.  pi.  17-        Means  as  he  is  hurt  by  the  Warranty.     f  And  Brothers  or  Coufins  fhall  not  wage  Battle  in  a 
Writ  of  Right,  for  the  Law  thinks  it  not  good  to  give  the  Writ  of  Right  between  them  with 
cc^lik! !  17-  a-  Liberty  of  Battle.     s  But  if  they  are  Sifters,  or  Brothers  in  Gavelkind,  the  Nuperobiit  lies  between 
iFinch*  9>36*-  them  where  the  Anceftor  died  feized,  and  this  is  only  for  the  Trial  of  the  Blood,  for  they  fhall 
not  wage  Battle  in  it.     h  And  if  the  Anceftor  did  not  die  feized  of  the  Freehold*  and  the  one  en- 
hBoothiig.izo.  ters  into  the  whole  Land  to  which  fhe  and  the  others  have  Right,  the  others  fhall  have  a  Writ 
of '  Right  ^  ralionabili  parte,  in  which  no  Battle  lies,  but  it  is  a  Writ  for  the  Trial  of  the  Blood. 
And  if  the  Blood  is  tried  in  thefe  Writs,  then  the  Demandant  fhall  have  Judgment  of  his  Part, 
ip.2T.Kd.  4.   as  a  Thing  purfuant,  and  not  as  the  principal  Point.     '  And  it  is  a  good  principal  Challenge  in 
ferine"  fs£ChrJ"  every  Acuon  to  fay  that  the  Juror  is  Brother  or  Coufin  to  one  of  the  Parties,  in  Refpect  of  the 
Co.ri.itL  157.  a.  Affection  and  Love  which  the  Law  prefumes  to  be  between  them.     k  And   in  20.  H.  7.   it  ap- 
pears that  the  Duke  of  Buckingham,  becaufe  of  a  Marriage  intended  between  the  Lord  Henry  his 
Brother  and  the  Lady  of 'Wilt, /hire,  covenanted  whh  Remold  Bray  and  others  that  certain  Manors 
mould  be  to  the  faid  Lidy,  and  to  the  Heirs  Males  which  the  Lord  Henry  fhould  beget  of  her 
Body,  and  afterwards  they  intermarried,  and.  then  the  Duke  granted  to  the  faid  Lord  Henry  and 
Lady  the  faid  M mors  for  their  Lives,  and  it  was  there  debated  whether  the  Ufe  fhould  pafs  in  Re- 
verfion  to  trie  faid  Lord  Henry  for   his   Life,  fo  as  that  he  fhould   have  it  for  his  Life  after  the 
Lady  was  dead  without  Iffue,  and  there  it  was  faid  that  the  Ufe  fhould  be  to  the  Lord  Henry  in 
Reverfion   for  his  Life,  for  the  Grant  was  upon  good  Confideration,    for  the  elder  Brother  is 
bound  by  the  Law  of  Nature  to  aid  and  comfort  his  younger  Brother,  as  the  Father  is  the  Son, 
in  which  Cafe  the  Ufe  was  executed-,  but  indeed  the  Book  is  not  adjudged,  tho'  this  feems  to 
be  the   better  Opinion.     And   fo  fhall  the  Confideration  in  our  Cafe  be  fufficient.     And  in  the 
Old  Teftament  God  prohibits  Marriage  within  the  Levitical  Degrees,   which  was  upon  no  other 
Confideration  than  to  encreafe  Love  -,  for  God,  who  knows  the  Nature  and  Affections  of  Men 
better  than   Man   himfelf,  faw  that  Love  grew   by  Nature  between  Coufins  and  thofe  who  are 
near  in  Blood,  and  being  defirous  to  enlarge  that  Love  further,  he  prohibited  certain  Degrees, 
within  which  it  was  not  lawful  for  any  to  marry,  to  the  Intent  that  they  fhould  marry  into  other 
Families,  and  thereby  bind  their  Lineages  together  in  Love,  fo  that  Love  might  be  encreafed, 
which  God  defires  above  all  other  Things.     And  this  Prohibition  he  made  upon   divine  Policy, 
for  Love  was  fufficiently   implanted   by  Nature  in  thofe  who  are  near  to  each  other  in   Blood, 
and  there  was  no  Need  to  make  it  greater  than  Nature  had  made  it,  but  to  marry  elfewhere  be- 
gets other  Love  in  other  Families,  whereby  Love  is  propagated  and  encreafed.     So  that  the  De- 
grees were  prohibited  upon  divine  Policy,  and   by  the  Laws  of  Holy   Church    the  Degrees  of 
Marriage  are  further  prohibited  upon  the  Reafon  aforefaid.     From  whence  we  fee  that  by  the 
Law  of  Nature,  and  by  the  Law  of  the  Realm,  and  by  the  Law  of  God  (which  in  Intent  approves 
im.  11.H.4.  them  both)  brotherly  Love  and  Advancement  of  one's  Blood  is  taken  to  be  of  great  Effect,  and 
ll'cahc^n!' '"[  feems  to  be  a  fufficient  Confideration  to  raife  a  Ufe  in  Land.     '  And  Bromley  faid  that  when  a  Felon 
3  [j*vJ3p'c    was  found  guilty  in  an  Appeal  of  Murder,  the  ancient  Ufage  was,  that  all  thofe  of  the  Blood  of 
70.  v  '  him  who  was  murdered  fhould  draw  the  Felon  by  a  long  Cord  to  the  Place  of  Execution,  which 
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Cuftom  Was  founded  upon  the  Lofs  which  the  whole  Blood  fuftained  by  the  Murder  of  one  of 
them,  as  well  as  to  ftiew  their  Revenge  again  ft  the  Offender,  and  the  Love  they  bore  to  the  Per- 
fon  killed. 

The  fourth  Confederation  is  the  Marriage  had  between  Edward  Baynion  and  Agnes  his  Wife  ;  4  Confijemtion. 
for  the  Ufe  is  limited  after  the  Death  of  Andrew  to  Edward  Baynion  and  Agnes  his  Wife  for  Term  ^  AeB^f 
of  their  Lives.     In  which  Words  (his  Wife)  it  is  implied  that  Marriage  was  before  had  between  of  the  c'ovenan- 
Edzvard  Baynion  and  the  fame  Agnes,  for  without  Marriage  fhe  could  not  be  his  Wiie.     And  then  Nation  foTaifc 
n  ne  of  the  Confiderations  fpecifkd  before  the  Eftate  limited  ferve  as  an  Inducement  to  the  Eftate  *ufe  to  the  B:o-- 
of  Agnes  but  one,  and  one  does,  which  is,  the  Good-will  and  brotherly  Love  which  Andrew  bore  sliep's2 RoLAb. . 
to  the  faid  Edward  Baynton.     So  that  the  whole  being  put  together,  the  Senfe  is,  that  Andrew  783,784.  pi.  1. 
Baynion,  in  Confederation  of  the  Good-will  and  brotherly  Love  which  he  bore  to  Edward  Baynton\\l'Q*x'£ 
his  Brother,  covenanted  to  ftand  feized  to  the  Ufe  of  himfelf  for  his  Life,  and  afterwards  to  the 
Ufe  of  the  faid  Edward  and  Agnes  his  Wife,  whom  he  had  before  married  ;  which  cannot  be  o- 
therwife  taken  than  for  the  a  Jointure  of  Agnes,  and  it  is  within  the  Words  of  the  Act  of  1 1.  H.  7.  a  V;n.  Abr.  tit. 
cap,  20.  in  that  it  is  given   by  the  Anceftor  of  the  Hufband,  and  it  is  within  the  Words  of  the  Jointure  j.  pi. 
Act  of  27.  H.  8.  cap.  10.  which  excludes  Dower,  and  every  Jointure  is  in  Confideration  of  Mar-  " 
riage.     So  that  it  is  proved  by  the  Matter  that  the  Marriage  between  Edward  and  Agnes  is  the 
Confideration  of  the  Limitation  of  the  Eftate  to  them,  altho'  it  is  not  plainly  fo  expreffed.     And 
therefore  Agnes  fhall  have  an  Eftate  therein,  and  confequently  the  Defendants  as  Servants  as  well 
to  her  as  to  Edward  may  juftify  the  Trefpafs.     And  thus  the  four  Confiderations  and  the  Efficacy 
of  them  are  difclofed,  which  are  greater  than  any  Money  or  Matter  of  Recom pence,  and  the  more 
fo,  in  that  fome  of  them  are  founded  meerly  upon  Nature,  et  nature  vis  max' ma,  and  fome  of 
them  are  founded  upon    other  Caufes  of  great  Importance,  and  each  of  them  alone  by  itfelf  is 
fufficient  to  raife  the  Ufes,  and   when  they  are  all  put  together,  they  are  of  greater  Eorce,  nam 
cmnis  vis  unita  foriior  eft.    So  that  the  Ufes  are  here  raifed  by  thefe  Confiderations,  and  then  the  Sta- 
tute of  Ufes  executes  the  Poffeffion  accordingly  without  Inrolment  of  the  Deed  within  fix  Months. 
For  the  Act  of  Inrolments  extends  only  to  Bargains  and  Sales,  whereas  this  is  no  Bargain  and  Sale, 
as  it  is  before  granted,  but  a  Covenant  and  Grant  upon  Confideration,  which  is  out  ot  the  Statute 
cf  Inrolments,  for  which  Reafon  the  Poffeffion  is   executed  according  to  the  Limitation  of  the 
Ufes.     And  therefore  Agnes  fhail  have  a  joint  Eftate  with  Edward,  and  the  Defendants  as  Servants 
to  them  both,  and  by  their  Command,  have  well  juftified  the  Trefpafs.     But  if  it  fhould  be 
taken  that  the  Eftate  here  is  not  limited  to  Agnes  in  Confideration  of  the  Marriage,  and  that  this 
Caufe  would  be  inefficient  to  convey  the  Ufe  to  her,  yet,  the  Apprentice  faid,  if  any  of  the  o- 
ther  Confiderations,  either  for  the  Advancement  of  the  Iffue  of  the  faid  Andrew,  or  of  his  Blood, 
or  any  of  the  other  Confiderations  are  fufficient  to  raife  a  Ufe  in  Tail  to  Andrew,  or  to  any  of 
his  Brothers,  this  fhall  be  fufficient  to  convey  an  Eftate  to  Agnes  alfo.     "For,  he  faid,  if  A.  is  b  s  p  c 
feized  of  Land  in  Fee,  and  covenants  with  B.  that  in  Confideration  that  B.  will  marry  his  Daugh- j.  c.  63.  a.  But 
ter,  he  will  from  the  Time  of  the  Marriage  ftand  feized  of  his  Land  to  the  Ufe  of  himfelf  for  *^dn{,  I3»^" 
his  Life,  and   afterwards   to    the  Ufe  ot  one  C.  and    to    the  Heirs  of   his   Body    begotfen.  arguendo,  that ' 
and    afterwards   to  the  Ufe  of  one  D.   and  to  the  Heirs  of  his  Body  begotten,  and  afier wards  ^Lun^hf  D! 
to  the  Ufe  of  the  faid  B.  and  of  the  faid  Daughter  of  the  faid  A.  and  to  the  Heirs  of  their  Bodies  p*j«'*  Cafepot 
begotten  ;  there  after  the  Marriage  had,  the  faid  A.  fhall  be  feized  by  the  Common  Law  to  thetobeLaw- 
Ufe  of  himfelf  for  Life,  and  afterwards  to  the  Ufe  of  C.  in  Tail,  and  afterwards  to  the  Ufe  of  D. 
in  Tail,  and  afterwards  to  the  Ufe   of  the  faid  B.  and   his  Wife  Daughter  of  the  faid  A.  in 
Tail-,  acceding  to  the  Limitation,  and  yet  there  is  no  Confideration  for  which  the  faid  C.  and  D. 
fhould  have   the  Ufe  in  Tail,  for  the  Marriage  of  B.  is  a  private  and  feveral  Confideration  for 
himfelf  to  have  the  Eftate-tail,  but  it  is  no  Confideratiou  for  C.  and  D.  who  are  Strangers-,  and 
altho'  it  be  not,  yet  inafmuch  as  the  Eftate  to  B.  and  to  his  Wife  is  limited  after  the  Death  of  A. 
and  after  the  Death  of  C.  and  D.  without  Iffue,  and  not  before,  it  follows  that  B.  and  his  Wife 
ought  to  have  it  in  fuch  Form,  and  not  otherwife,  and  that  is,  in  Remainder.     And  this  Remain- 
der ought  to  be  in  him  immediately  after  the  Marriage,  for  the  Covenant  is,  that  from  the  Time 
of  the  Marriage  he  will  ftand  feized  to  the  Ufes,  &c.  and  this  by  Neceffity  of  Reafon  makes 
the  Ufes  to  veft  in  C.  and  D.  for  the  Sake  of  the  Remainder  of  B.  and  his  Wife,  becaufe  they 
fhall  precede  the  F ftate  of  B.  and  his  Wife.     c  But  if  the  Limitation  to  C.  and  D.  had. been  after 
the  Eftate  of  B.  and  his  Wife,  as  if  the  Covenant  had  been  that  A.  fhould  ftand  feized  to  the  Ufe  of' z  RoK  Abr- 
himfelf  for  Life,  and  afterwards  to  the  Ufe  of  B.  and  his  Wi  e  in  Tail,  and  afterwards  to  the'  +  '' ' s" 
Ufe  of  C.  in  Tail,  and  afterwards  to  the  Ufe  of  D.  in  Tail,  there  the  Remainders  to  C.  and  D. 
fhould  be  void,  becaufe  there  is  no  Confideration  to  make  them  good  •,  for  the  Marriage  between 
B.  and  his  Wife  is  only  a  Confideration  for  the  Eftate  of  B.  and  his  Wife,  and  the  Marriage 
touches  their  particular  Peifons,  which  is  no  Confideration  to  a  Stranger.     d  Yet  Moniry  might 
be  given  by  one  in  Confideration  of  all  the  Eftates,  but  this  Confideration  of  Marriage  is  limi-  d  2r0i.  Abr. 
ted  to  the  Perfons  married,  and  to  the  Father  whofe  Daughter  is  married,  and   is  no  Confide- 784- p1- 7. 
ration  for  a  Stranger,  as  it  fcems.     But  forafmuch  as  the  Eftate  of  the  Wife  of  Edward  Baynton 
is  precedent  to  the  Eftates-tail  limited  to  Andrew  and  his  Brothers,  and  not  fubfequent  to  them, 
this  is  a  fufficient  Reafon   to  nuke  her  Eftate  good.     And  confequently  the  Juftification  in  the 
Name  of  her  and  of  her  Hufband  is  good.     And  as  to  the  Opinions  of  the  Judges  in  e  21.  H.  7.  e  Ante  %oz  (s). 
Bromley  admitted  the  Law  to  be,  that '  no  Ufe  could  be  there  raifed  as  the  Cafe  was,  for  there  the 
Covenant  was  in  the  future  Tenfe,  viz.  that  the  Land  fhall  revert,  remain,  or  defcend,  which  f6s-go^,jnch 
is  in  the  Dfjunclive  and  incertain,  and  at  the  Ejection  of  the  Covenantor  to  make  the  Land  come  a/.  55/a.  Pi.  %. 
to  him  by  the  one  Way  or  the  other  •,  and  it  is  in  Fee-fimple,  or  Fee-tail,  which  is  alio  incertain,  crorot!j?C. 
for  which  Reafons  the  Ufe  could  not  be  had  there,  but  the  Party  fhould  be  driven  to  a  Writ  of  62.  b. 
Covenant.     And  in  the  Cafe  there  put  of  Mordant,  that  was  in  the  future  Tenfe  alfo,  and  no 
4  Con- 
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Confideration  is  there  put.     But  there  is  no  fuch  Matter  here  in  our  Cafe.     And  therefore  for 
the  Confiderations  here,  and  the  Caufes  before  alledged,  the  Ufes  fhould  have  been  raifed  if  there 
had  been  no  Deed  in  the  Cafe,  and  confequently  the  Bar  fhall  be  good, 
a  Point.  Then  as  to  the  fecond  Point,  admitting  the  Confiderations  to  be  inefficient,  or  admitting  that 

no  Confiderations  had  been  expreffed,  yet  the  Covenant  of  itfelf  without  Confideration  is  fuffici- 
ent  to  raife  the  Ufes.     And  in  order  to  underftand  this  the  better,  iet  us  fee  what  Advantage  the 
Party  here  fhall  have  by  the  Deed,  if  the  Deed  be  not  fufficient  to  raife  the  Ufes.     And  it  feems 
clearly  that  he  fhall  have  none.     For  he  cannot  have  an  Aclion  of  Covenant  upon  the  Deed,  be- 
caufe  there  is  nothing  executory  here  ;  for  Andrew   has  covenanted  with  Edzvard  that  he  and  all 
Perfons  feized  of  the  Land  (hall  from  thenceforth  ftand  and  be  feized  to  the  Ufes  limited.     And 
if  they  did  not  ftand  feized,  there  is  no  Default  in  Andrew,   but  in  the  Law,  for  he  granted  that 
from  thenceforth,  viz.  immediately,  he  would  be  feized,  and  no  Default  can  be  charged  in  him 
*  1  Finch  158.   jf  ke  ^  not  ftanc]  feized.     Nor  can  Edward  have  an  Aclion  of  Covenant  againft  him,  a  for  an 
Aclion  of  Covenant  fhall  never  be   brought,  but  where  it  is  covenanted  that  a  Thing  fhall  be 
done  in  Time  to  come,  or  that  it  was  done  in  Time  paft.     As  in  the  Cafe  put  in  2i.  H.  7.  where 
the  Covenant  was  that  the  Land   fhall  revert,  remain,  or   defcend  :  Or  if  a  Man   covenants  to 
build  a  Houfe,  or  to   give  a  Horfe,  or   to  make  fuch   an  Affurance,  or  the  like,  which  may  be 
executed  and  performed  afterwards  *,  or  where  I  have  done  fuch  a  Thing.     But  there  is  no  fuch 
Matter  here,  for  he  covenanted   and  granted  prefently  to  ftand  feized   to  Ufe,  upon  which  no 
Aclion  of  Covenant  lies.     For  if  I  covenant  and  grant  with  you,  that  my  white  Horfe  fhall  from 
henceforth  be  your  Horfe,  you  fhall  not  have  an  Aclion  of  Covenant  againft  me  altho'  I  detain 
the  Horfe,  for  1  have  not  covenanted  to  do  any  Thing  in  Time  to  come,  nor  that  any  Thing 
was  done  in  Time  paffed  ;  but  the  Phrafe  of  Speech  amounts  to  the  Effecl  to  veft  a  preient  Pro- 
perty in  you.     So  here  when  he  covenanted  from  thenceforth  to  be  feized  to  the  Ufes  limited, 
the  Phrafe  contains  in  Effecl  a  prefent  aclual  Seizin  to  Ufe,  and  if  the  Law  be  that  the  Ufes  fhall 
be  prefently  made  by  it,  then  is  he  feized  to  the  Ufes,  and   if  the, Law  be  not  fo,  and  will  not 
fuffer  it,  then  he  is  not  feized  to  the  Ufes,  and  there  is  no  Default  in  him  ;  and  from  thence  it 
follows  that  the  Covenant  and  Grant  and  the  Deed  fhall  be  void  and  of  no  Effecl.     But  here  An- 
drew made  the  Deed,  and  fealed  and  delivered  it,  and  it  was  according  to  the  Intent  of  both  the 
Parties,  and  Andrew  could  never  plead  non  eft  faffum;  and  then  if  it  be  his  Deed,  to  make  it  of 
no  Value  would  be  a  hard  Expofition,  and   inconfiftent  with  the  Exiftence  of  the  Deed.     For  a 
Deed  is  not  a  Deed  but  to  fome  End  and  Effecl,  and  to  fay  that  it  is  a  Deed  and  of  no  Effecl  is 
a  Contrariety.     And  if  the  Ufes  fhould  not  be  raifed,  no  other  Advantage,   Benefit,  or  Effecl 
could  be  made  of  it  here.     So  that  we  fee  no  Aclion  of  Covenant  fhall  be  maintenable  upon  the 
Deed,  nor  any  other  Advantage  made  of  it,  if  it  does  not  raife  the  Ufes.     Then  let  us  hear  and 
weigh  the  Objeclion  made  againft  the  raifing  of  the  Ufes.     And  the  Objeclion  is,  that  the  Ufes 
fhall  not  be  raifed  becaufe  there  is  no  Confideration.     And  as  to  this,  when  God  had  firft  created 
Heaven  and  Earth,  and  all  living  Things  upon  the  Earth,  he  made  Man  Sovereign  over  all,  and 
gave  to  Man  the  Dominion  of  all,  and  to  him  he  gave  the  whole  Earth,  as  the  Scripture  fays, 
the  Earth  he  gave  to  the  Sons  of  Men.     So  that  Men  are  by  the  Endowment  of  God  made  Lords 
of  the  Earth,  and  Poffeffors  of  all  Things  in  it.     But  how  much  of  the  Earth  and  of  the  Things 
therein  one  Man   fhall  have,  and  how  much  another,  God  has  left  to   be  afcertained  and  fettled 
by  Mankind  by  Laws  to  be  made  by  them   for  that  Purpofe,  and  by  fuch  Laws  Provifion   is 
made  accordingly  in  every  Realm   and   Country.     Then  when  Andrew  Baynton  by  the  Laws  of 
this  Land  had  the  Manor  of  Bremble  in  Fee-fimple,  by  our  Law  and  by  the  Law  of  God  alfo  he 
had   the  Dominion  thereof,  and   the   Manor  was  fubjecl  to  him  ;  and  if  he  had  the  Dominion 
over  the  Land,  and  the  Land  was  fubjecl  to  him,  then  was  it  fubjecl  to  his  Will,  for  his  Will 
proceeds  from  his  Mind,  which  is  the  principal  Part  of  him,  and  which  direcls  his  Body  and 
all  that  he  has  •,  and  if  his  Land  be  fubjecl  to  his  Will,  then  is  his  Will  a  fufficient  Confideration 
for  which  the  Land  fhall  go  as  his  Will  is.     Then  when  Andrew  B^yntonhad  the  Land  to  his  own 
Ufe,  and  made  an  Indenture  between  him  and  Edward  Baynton,  that  from  thenceforth  he  fhould 
be  feized  of  it  to  other  Ufes,  here  is  a  fufficient  Confideration  why  the  fame  fhould  be  done,  viz. 
the  Will  of  him  that  has  the  Thing,  and  greater  than  this  there  is  no  Confideration.     And,  Sir, 
by  the  Law  of  this  Land  there  are  two  Ways  of  making  Contrails  or  Agreements  for  Lands  or 
i>  Ld.Raym.     Chatties.     The  one  is,  by  Words,  which  is  the  inferior  Method  •,  the  other  is,  by  Writing,  which  is 
6/fi.fti-GouU.j.  the  fuperior.     b  And  becaufe  Words  are  oftentimes  fpoken  by  Men  unadvifedly  and  without  Deli- 
vin!nAbr.'t{t!     beration,  the  Law  has  provided  that  a  Contracl  by  Words  fhall  not  bind  without  Confideration. 
Nudum  Factum  c  As  if  I  promife  to  give  you  20  1.  to  make  your  Sale  de  novo,  here  you  fhall  not  have  an  Aclion 
v' p"  2'  againft  me  for  the  20  1.  as  it  is  affirmed  in  the  faid  Cafe  in  17.  Ed.  4.  for  it  is  a  nude  Pacl,  et  ex 

nudo  paElo  non  oritur  affio.     And  the  Reafon  is,  becaufe  it  is  by  Words  which  pafs  from  Men 
cJh.  sv'a^fl-4-  l'ghtly  and  inconfiderately,  but  where  the  Agreement  is  by  Deed,  there  is  more  Time  for  Deli- 
Towvfenk.         beration.     d  For  when  a  Man  paffes  a  Thing  by  Deed,  firft  there  is  the  Determination  of  the 
i    Finch    •      Mind  to  do  it,  and  upon  that  he  caufes  it  to  be  written,  which  is  one  Part  of  Deliberation,  and 
afterwards  he  puts  his  Seal  to  it,  which  is  another  Part  of  Deliberation,   and  laftly  he  delivers  the 
Writing  as  his  Deed,  which  is  the  Confummation  of  his  Refolution  ;  and  by  the  Delivery  of  the 
Deed  from  him  that  makes  it  to  him  to  whom  it  is  made,  he  gives  his  Affent  to  part  with  the 
Thing  contained  in  the  Deed  to  him  to  whom  he  delivers  the  Deed,  and  this  Delivery  is  as  a  Cere- 
mony in  Law,  fignifying fully  his  Good- will  that  the  Thing  in  the  Deed  fhould  pafs  from  him  to  the 
"Cr-wel's  Ihit.   other.     So  that  there  is  great  Deliberation  ufed  in  the  making  of  Deeds,  for  which  Reafon  they  are 
f  c  Cr0Tt-     received  as  a /z>«  final  to  the  Party,  and  are  adjudged  to  bind  the  Party  c  without  examining  upon 
what  Caufe  or  Confideration  they  were  made.     And  therefore  in  the  Cafe  put  in  17.  Ed.  4.  put  it 

thus, 
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thus,  that  I  by  Deed  promife  to- give  you  20/.  to  make  your  Sale  de  novo,  here  you  mail  have  an 

Action  of  Debt  upon  this  Deed,  and  the  Confederation  is  not  examinable    for  in  Z  n         J 

a  fufficient  Confederation,  jfa.  the  Wl.l  of  the  .arty  that  made  the  Dee     '   'And  £  wt  e     C^  &"*& 

penter  by  Parol  without  Writing  undertook  to  build  a  new  Houfe    ani  f„rT       ►  ^  S     4°  H-  3H  «• 

th£  ^  ?  If  5  t  br°USh£  a"  Aai°n  °f  C°—  againft  the  Carpem       t^^Sfj^^X 
pear  that  he  fhould  have  any  Thing  for  building  the  Houfe,  and  it  was  ad  ud-d      ar  rt  P    P"  ^^J 
tiff  mould  take  nothing  by  his  Writ  :     But  if  it  had  been  by  Specialty,  it  would  have  LPn  «*      "  M-^3- 

dffVo  "f  fc?  "  thrr£  hdd  ^  ***&.  Cmfa  *****     "  S°  *  45^-        in  Debt    tne  Pin"  &  >l>-  & 
tiff  counted  that  a  Covenant  was  made  between  him  and  the  Defendant    that  the  PhU  iff  n?    u  Jurr,fdiaion  "' 
marry  the  Defendant's  Daughter,  and  that  the  Defendant  fhould  be  bound  "S lltP^^ 
he  faid  that  he  had  married  his  Daughter;  and  the  Count  was  challenged    becaufe    hi    nL      =  t  x4  Ed  4 
demanded  upon  a  Contract  touching  Matrimony,  which  ou*ht  to  be  i Court  chrHN, .     1    ,  *%?*? 

withftandingthis,  forafmuch  as  he  demanded  aU  ,p0„ a^e ^^^^^^J^^t 

asTt     theJe  pWutS  ^1^71  and  tf^lf  ^  ^  ^  lf  *  h*  been  wi=  D      '  &&«S 
as  it  is  tnere  put ,     and  i4  £</.  4.  and  alfo  17.  £</.  4.  are,  that  if  it  be  without  Deed  the  Aftinn  Ed4-  3*.Pi  4 

does  not  he,  becaufe  the  Marriage,  which  is  the  Confederation,  is  a  Thing  fpi  ritual     whirhRn  I  n^^«t 

are  contrary  to  the  Opinion  of  Thorp  in  the  faid  Cafe  in  -  2i  AJf.  iS/lT  'So  that  wh C«S  ^p-X 

it  is  by  Deed    the  Caufe  or  Conhderation  is  not  enquirable,  nor  if  it  to  be  weighed      ,      Lp      ?d'  1i  v  tl1' 

ty  ought  only  to  anfwerto  the  Deed,  and  if  he  confeffes'  it  to  be  h  ^Deed  t  ftall  be  bou^d"1^^ 

for  every  Deed  imports  in  itfelf  a  Conhderation,  viz.  the  Will  of  him  that  made        and  Ze'  %?""*' 

fore  where  the  Agreement  is  by  Deed,  it  mall  never  be  called  a  nudum  PuLm      £d  in  an  Ac"    l 

be    nou  re^fortt  i?f  r"1;'  W&&&&  W*  which  the  Pa^  4*  ^e  De  dTs  to  3«SSEL 
to  De  enquired,  for  it  is  fufficient  to  fay  that  it  was  his  Will  to  make  the  Der.f      An^  r.  ■     r  of  ^  >»  the 

ta„ h,  c,nrt principal  Cafeivs  agrccd  that  the  Ufa  raisht  £m t  £mA  s^'ESs^sa: 

been  a  Confiderat.on  ,n  ,t    and  here  there  is  a  Conhderation  contained  in  the  Deed    wi    the  WiM  '?'«'?">: 

Utr  ^T'  ^rbJ^^  of  itfclf.  f»r  'Ms  Reafon  the  ¥fes  ftaU  be 'ralTd  therebv    '"'""' 

fider  tion    ^ILTju    —  f  "^  "*?■  y"  "^  ftoU'd  h"=  b«"  raiWb    other  Con^  -- «»- 
iterations,  it  they  had  been  without  Deed,  whereas  here  they  are  bv  Deed    anr!  fnr\,„,a,\iu  A-  p1-  7- 

raifed,/«r/fr«.     For  which  Reafons  they  prayed  Jud^men that  the  pSnrifi  l^h,  I7  ?      ^ 
And  many  other  Things  were  faid,  and  JalL  Jut  to  entree  S  tg!mems     ^  *  barred' 
thence  un^f  Fff     ^Z"™™  ftht  C°urt  took  T'>™  to  deliberate  until  fl^  Term,  and  from  w  w     ' 
hence  until  £^<t  Term    and  from  thence  until  this  prefent  Trinity  Term  in  the  eighth  Year  of '  **      ■    - 
the  Reign  of  the  prefent  Queen,  and  the  Defendants  now  craved  Tudamenr      L?f  ,  t  I     cfuna- 
fai    that  he  and  all  his  Companions  had  refolved  that  Ui^l^&^^^  '.&2X 

n^  Blood    anro^ott"  f'  2?  ^^^  of  the  Continuance  ofthe  Land t       Nam"  ftii1^ 
l!rnTAfi[         Cy  L°Ve'  Were  fufficient  ^  raife  the  Ufes  limited.     But    he  faid    as  Winf  • M^ re^ 
my  Lord  Chiefjuft.ee  is  not  now  prefent,  you  muft  move  it  again  when  he  is  DrVfi-nr    Z \\,      7%'pl  I5' 
ftall  have  Judgment       And  afterwards  at  another  Day,  Ca(lin?^t^el^^  Z^"^ 
Apprentice  prayed  Judgment.     And  Catline  and  the  Court  were  agreed  thn  TuiK     u  t  Cart" I4T" 
entered  againft  the  Plaintiffs,  and  he  ordered  Haywood  the  ProtKtarv  toerftf,  ir     ^  ",    ,    ^ """' ?7* 

l^SS^afel'S^'tSbS  t  e°a  L A=dtSeh:o0rr  WS  Br°iherS'  "^ -SS^ 

Laa'dCbe™e     ^  ?f  ^  M^^M™^  ~^i»  «E^^f  S^  ^^SS=£rf 

had  between  £^w«^  %»/tf»  and  Arms,  the  Record  does  not  ornv^  rhi^    nn,- ;« \\ir         m^nage  s> 

^JSa f°.  mK,ndldVand .thrire  '  «"»■'  regard" rUr  ot£  C     es  ^S^ 5 -"»' 
z2ZfaUiU  and  Ih0fe  Wh'Ch  m°Ved  "S  t0  °Ur  JudS™nt-     W1-efore  Judgment was given  *B*S 


exprefs  Confide- 


Sd^he  O  L"Vy  ^ 3s?  tK  T"  fully  ™d«ft00d.  f<>r  Aat^fe  nts  :°the ^Court  of    h 

^«ferfo^,  A^W,  J?A«,  ftfcj  ftf#,,  and  7*  G/to  go  thereof  without  Day.  7 

Noli  that  by  the  civil  Law  Nudum  Falium  is  denned  thus,  «  Nudum  Pjtdum  dt  M  m,n„  r„l,it 

*"J{ "'•  '  Vin.    Abr.  t; 

K  Nudum  i 


tit. 
Nudum  Paftum 
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A  Report  of  a  'judgment  given  by  the  Court  o/" Exchequer  in  Hillary  Term  in  the  tenth 
Tear  of  the  Reign  of  Queen  Elizabeth,  by  the  Affent  of  all  the  Jujlices  of  England,  in 
a  Cafe  depending  in  the  f aid  Court  between  the  Queen  and  the  Earl  of  Northumberland, 
upon  an  Information  exhibited  by  the  Queen's  Attorney  againfl  the  J  aid  Earl  touching  a  \ 
Mine  of  Copper  containing  Gold  or  Silver,  claimed  by  the  Queen  in  the  Lands  of  the  f aid 
Earl.  Which  Cafe  was  argued  in  the  Exchequer  Chamber  before  all  the  jujlices  of 
England,  and  the  Barons  of  the  Exchequer  in  Michaelmas  Term  next  bejore  the  Judg- 
ment given.  And  the  Record  thereof  appears  among  the  Records  of  the  Exchequer  in  the 
Remembrancer  s  Office  in  Michaelmas  Term  in  which  the  ^thTear  of  the  Reign  of  the  f aid 
Queen  ended.    Rot.  239. 

information.     "O  E  it  remembered,  that  Gilbert  Gerard  Efquire  Attorney  General  of  the  Lady  the  Queen  now, 
same  Precedent  J^j  who  profecutes  for  the  fame  Lady  the  Queen,  being  prefent  here  in  Court  the  28th  Day  ofNo- 
Raft.  Entr'4I0'-^m^r  jn  this  Term  in  his  proper  Perfon  for  the  fame  Lady  the  Queen,  gave  the  Court  here  to  un- 
derftand  and  be  informed,  that  whereas  the  Lady  the  Queen  now,  by  Reafon  of  her  Prerogative 
'     royal,  is  intitled  to  have  and  enjoy,  and  ought  to  have  and  enjoy  to  her  own  proper  Ufe  all  and  An- 
gular Mines  and  Ores  of  Gold  and  Silver,  and  of  other  Metals  whatfoever  containing  in  themfelves 
Gold  or  Silver,  with  all  Things  concerning  them,  which  may  or  can  be  found  in  any  Lands,  Te- 
nements, or  Hereditaments  within  this  Realm  of  England,  or  other  the  Dominions  thereof,  as  well 
nerafity  ohf  the'in  the  proper  Lands  and  Soil  of  the  fame  Queen,  as  in  the  Lands  and  Soil  of  any  of  her  Sub- 
information,     jefts;  And  whereas  alfo  the  faid  Lady  the  Queen  now  the  firfi  Day  of  March  in  the  8th  Year  of 
fpedfy  thTcer-0' her  Reign  was  and  yet  is  feized  in  her  Demeln  as  of  Fee,  in  Right  of  her  Crown  of  England,  of 
tain  Quantity  of  anfj  jn  *  certain  waft  or   mountainous  -f  Lands  called  Newlands  in  ihe  County  of  Cumberland,  in 
more  than  m  which  there  are  certain  Veins  or  Mines  and  Ores  or  Metal  of  Copper  containing  in  themfelves 
Trefpafs  ^aen  Gold  or  Silver,  which  to  trie  faid  Lady  the  Queen  appertain  and  belong,  as  in  many  Records, 
which"ifbfoughtRolls,  and  Remembrances  of  this  Exchequer  more  fully  of  Record  appear  ;  and  whereas  alfo  the 
for  a  Trefpafs  at f^  ^afjy  tne  Queen  the  aforefaid  firji  Day  of  March  in  the  Year  aforefaid  at  her  Palace  at  Weft- 
Llw.c°savii48,  minfler  in  the  County  of  Middle/ex  commanded  and  afligned  one  Thomas  Thurland  Clerk  and  Da- 
Pcr  Man-wood.  ^  Howjeter  to  caufe  and  procure  certain  Lands  to  be  learched  and   dug  for  fuch  Ore  and  Metal 
+ .See2RoliR«  called  Ore  of  Copper  containing  in  itfelf  Gold  or  Silver,  within  the  faid  waft  or  mountainous 
Lands  called  Newlands,  or  in  any  Lands  or  Tenements  in  the  faid  County  of  Cumberland,  to  the 
Ufe  of  the  faid  Lady  the  Queen,  and  fuch  fearching  and  digging  to  be  continued  there  with  all 
Diligence  for  a  certain  Time  yet  enduring,  and  alfo  to  procure  fuch  Ore  or  Metal  there  from 
Time  to  Time  found  and  dug  Up  to  be  taken  and  carried  away  from  thence,  and  to  the  Ufe.  of 
the  faid  Lady  the  Queen  to  be  melted,  fined,  or  otherwife  converted.     By  Reafon  whereof  the 
aforefaid  Thomas  Thurland  Clerk  and  Daniel  Howfeter  caufcd  the  Quantity  of  fix  hundred  thoufand 
Pounds  Weight  of  Ore  and  Metal  of  Copper  containing  in  itfelf  Gold  or  Silver  to  be  dug  up  in 
the  faid  waft  or  mountainous  Lands  called  Newlands,  and  there  to  be  laid  ready  upon  the   Land 
to  be  carried  away  from  thence,  endeavouring  and  intending  to  continue  the  faid  Search  and  Digg- 
ing there,  as  they  were  commanded  by  the  aforefaid  Lady  the  Queen,  until  Thomas  Earl  of  Nor- 
thumberland the  8th  Day  of  Otlober  laft  paft,  and  divers  other  Days  and  Times  afterwards,  in  and 
upon  the  PofTeffion  of  the  faid  Lady  the  Queen  of  the  aforefaid  waft  or  mountainous  Lands  called 
Newlands  entered,  intruded,  and  made  Ingrefs,  and  the  aforefaid  Thomas  Thurland  Clerk  and  Da- 
niel Howfeter  and  other  Labourers  in  the  Mines  and  Ores  aforefaid  as  well  from  and  in  the  making 
and  continuing  the  Search  and  digging  of  the  aforefaid  Lands  and  Mines  for  the  Ore  and  Metal 
aforefaid  within  the  aforefaid  waft  Lands  called  Newlands,  as  from  and  in  the  taking  and  carrying 
away  the  aforefaid  fix  hundred  thoufand  Pounds  Weight  of  Ore  and  Metal  of  Copper  aforefaid 
there  in  Form  aforefaid  dug  up  and  laid  upon  the  Land,  hindered  and  difturbed,  and  them  yet 
t  gee  ittawk.to   hinder  and  difturb   does  not  defift,  to  the  J  Damage  of  the  faid  Lady  the  Queen  1000/. 
p.  c.  243, 244.  Wherefore  the  aforefaid  Attorney  of  the  Lady  the  Queen  for  the  fame  Lady  the  Queen  prays 

the  Advice  of  the  Court  in  the  PremifTes. 
Anfwer.  And  now,  viz.  &c.  comes  the  aforefaid  Earl  of  Northumberland  by  Thomas  Fan/hawh'is  Attorney, 

and  prays  Oyer  of  the  Information  aforefaid,  and  it  is  read  to  him.  Which  being  read,  heard,  and 
by  him  underftood,  he  complains  that  he  fhall  be  vexed  and  difquieted  by  Colour  of  the  Premif- 
fes  in  the  aforefaid  Information  fpecified,  and  that  by  no  Means  juftly,  becaufe  by  protefting  that 
the  Information  aforefaid,  and  the  Matter  therein  contained,  are  infufficient  in  Law,  to  which  he 
has  no  Neceffity,  nor  is  by  the  Law  of  the  Land  bound  to  anfwer,  by  protefting  alfo  that  the 
Lady  the  Queen  now  ought  not  to  have  or  enjoy,  by  Reafon  of  her  Prerogative  royal,  all  and 
fingular  Mines  and  Ores  of  Gold  and  Silver,  and  of  other  Metals  whatfoever  containing  in  them- 
felves Gold  or  Silver,  with  all  Things  concerning  them,  in  the  Lands  or  Soil  of  any  of  her 
Subjects,  for  Plea  as  to  the  Entry  and  Ingrefs  into  the  aforefaid  waft  or  mountainous  Lands  called 
Newlands,  and  as  to  the  Interruption  and  Difturbance  as  well  from  and  in  the  making  and  con-* 
tinuing  the  Search  and  Digging  of  five  hundred  thoufand  Pounds  Weight  of  Metal  of  Copper  cal- 
led Copper  Ore,  Parcel  of  the  aforefaid  fix  hundred  thoufand  Pounds  Weight  of  Metal  of  Cop- 
per called  Copper  Ore,  as  from  and  in  the  taking  and  carrying  away  of  the  fame  five  hundred  thour 
fand  Pounds  Weight  of  Metal  of  Copper  called  Copper  Ore,  the  fame  Earl  fays  that  the  fame  five 
hundred  thoufand  Pounds  Weight  of  Metal  of  Copper  called  Copper  Ore  were  dug  in  one  Vein  or 

Mine 
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Mine  of  the  aforefaid  Veins  or  Mines  for  Ore  and  Metal  within  i-f*.  *f^c  -a      a. 
Lands  called  Newlands  in  the  Information  aforefaid  l^^lnd^rU     f  "?%°r  TUnUinoU* 
taino.s  Lands  called  /WW,,  in  which  are  the  afoE  Vein^or  M L^olZttZl  7  ??*' 
per,  are,  and  from  Time  whereof  the  Memory  of  Man  is  not  to  the  cotr -r, I    °ruMetalnof  CoP- 
1 0,000  Acres  of  a  certain  great  Waft-land  called  ZW^  of 

And  further  the  fame  Earl  of  Northumberland  lays,  tnlt  1*^^™*^?,  C^W 
and  Queen  of  England,  long  before  the  Interrupt  and  Di^tfJ^  'T  f?f 
ip  the  aforefaid  10,000  Acres  of  the  aforefaid  great  Waft-land  calfed  tZI  t ST  t  ft,Ze?  °f  and 
their  Demefn  as  of  Fee,  as  in  Right  of  the  Crown  of  the  faid  Jar  Ou^nTf^  STf^  **  ** 
face  late  King  and  Queen  being  ib  feized  thereof,  by  theif  Le  s^ nt  t£fi£  gK£ 
of  England,  bearing  Date  at  Richmond  in  the  County  of  Sam,  the  iK^fi  i  ^  S?al 
and  5th  Years  of  their  Reigns,  here  (hewn  to  the  Court    ZJe  nfl     r^f^  the  ?"5 

certain  Knowledge,  and  m£r  Motion  for  themfelves "  die^ein ^and I  S.&^'f  t^  S? 
Queen,  granted  to  the  aforefaid  Thomas  Earl  offeLli  !  f f      '  °f  ?C  hldchzC 

atorefaid  great   WaflSand  called  2W,//,/,  whereof  %^  g  ** 

of  all  the  Honour  of  the  fame  late  Kin-  and  Oueen  of  ^i?  8,/,  i  Trhl,ngS'  b*  the  Name 
trmouth^Egremcnd,  and  of  1  r  Lo?dmip  ^  M«lr  of  ^  '  and  of  their  Caftle  ofC^- 
»*^.  -d  of  their  Foreft  of  C,JZ,  t^  ,  °0  he?f e7ltdlfit  Mat"  ^Z 
Tenements,   and  Villages    of  five  Villages.  Afpater,   NewlZra™ Jw  ,  Pc  °/S'  ^ands' 

Coledale,  Rogerfet,  Mo&arkin,  BraythaL Bmtermle .,  2S  W^S^ff* 
otherwife  *#«£/„„,  ^^,  /pfc0&  otherwire  WoodZd  BTnL^g^  Klrhandr  M™™ 
Egremond,  WUton,  Drege,  Carlton  AJhdale,  W^Z^mb^SZ  TZZ  7  ,£^5 "'< 
Ravinglajh,  Kenefide,  Bene,  Minefield,  Birkley  Brou%ZpZf tl  F  £*  ^%/'  ****> 
Underfield,  and  of  their  Forefts  of  Derwmfel f^^rd^JiT^1^'  ™d  Cal*"k 
Rights,  Members,  and  Appurtenances  in  ^^oU^MZ^^  *S  »?  ** 
Foifemons,  and  Hereditaments  of  Henry  late  Earl  of VrthZberlZd-  1  "  u'^^  S' 
all  and  lingular  the  Premiffes  with  all  their  Appurlanc  ^  TV^ 

ihumberland,  and  to  the  Heirs  Mal.s  of  his  Body  lawfully  begotten  anl \L  £h  ''  °f  ff 

I-fauit  of  fuch  Iffue,  the  Remainder  to  Henry  L^&^^0^a^T^  T*  f°\ 
to  th?  Heirs  Males  of  the  Body  of  the  aforefaid  HenTlZ^Z £0 r  ™  the  a.foref«d  Earl,  and 
And  further  the  aforefaid  late  King  ^d^aorthc^aZ^T11^-1?^  beg°"en- 
and  of  their  certain  Knowledge  and  meer  Modon  b^ their ,raf^abTUndant  fP^al  Grace  willed, 
and  the  Heirs  and  Succefforstf  the  afoefdd  Queen  Wanted  ft  kt'T^TJ?  the™fel™ 
Northumberland,  and  the  Heirs  Males  of  hi  Bofy ^ufi^"  „^d^t^  """*  ^  r°f 
Default  of  fuch  Iffue  the  aforefaid  Henry  Percy,  and  ^^SSS^^SSS^L 
lawfully  begotten  and  to  be  begotten,  fhould  have,  hold  and  eninv  J*a  I u  ?  d  ,P 
and  enjoy  all  and  Angular  the  aforefaid  Honours  CaftS  Lordm  £  p*,*  ible  *  have,  hold, 
ges,  Lands,  Meadows,  Leafows,  Paftures  Rents  Reve'rfion t  »  ^ \\  *'  Bor?uShs>  Mtffa* 
fngular  the  Premiffes  a'bove  expreffed  3&S&  ^TtoXm"      helme  ll  ters  ptent  t 

Letters- patent  of  any  Grants,  Dem.fes  or  letting  to .Farm  o ^  any  P  rcd  of  h/T  V^T 
lame  late  King  and  Queen,  or  by  the  Father  and&Brother  of  he  fLe  W  o'en   tr  fi  ^ 

or  by  the  aforefaid  late  Earl  of  Northumberland,  to  any  Pcrfon  brfoe &!  ^ 
any   Statute,   Aft,  Ord.nance,  Provifion   to   the  contrary   thmlfhS    t%  n^  &aa*d* 

Sv  of  th"p  wiV°tW1Chfftanding,\0r  f°r  th3t  53  ^°"  of  Jh^r'i; Vat  'and  cS 

forefaid  ft*  £arl  of  drthumblrlaL  before  thaf  Se  made    in  tt  fame'  ST  ^  the  " 
not  made,  any  Statute    ^Ordinance,  Provifion,  or  Reftrt't  To    "h    ^   ra^thTreKore 
then  had,  made,  enacted,  ordained,  provided,  or  any  other  Thin?   Canfr  or  mLJ       u    7 
in  any  wife  notwithftanding ;  as  by  the  aforefa  d  Le  Jn "patent  amtS ther  ^         wha^ver 
appears.     By  Reafon  whereof  he  the  fame  rw£J^^^  ^J^l 

in  the  faid  4th  and  5th  Years  of  the  gl  late  King  and  Q^nP^I^}^^^^ 

oooo  Acres  ol  the  aforefaid  great  Waft-land  called  De7wentfelS  whereof,  ^   enter  d    and  wat 
thereof  leized  in  his  Demefn  as  of  Fee-tail    viz  ro  him  anH  L  tw„  u  ■    \7^i       if.    A    . 
fully  begotten,  the  Remainder  thereof  to S  a/oreSd  S  ttn  FoTm  Itr  °H  ^  WW" 
of  the  Gift  aforefaid.     And  the  fame  Earl  being ^o  fet^  FfT 

tober  in  the  Information  aforefaid  fpecified,  the  aWfaid  SwfflK 
other  Labourers  in  the  Mines  aforefaid  as  well  from  and  in  the  making  znTcon7n^t^l 
and  digging  of  the  aforefaid  five  hundred  thoufand  Pounds  Weight  of  McteUf  CoWr  cal  ed 
Copper  Ore,  Parcel  of  the  aforefaid  fix  hundred  thoufand  Pounds  Weight  of  MetaTofCopDer 
called  Copper  Ore,  ,n  the  aforefaid  one  Vein  or  Mine  for  the  Ore  and  Metal  afoS  within  the 
aforefaid  waft  or  mountainous  Lands  called  Newlands    as  from  ™H  Z  If  V  1  •  .? 

way  0f  the  fame  five  hundred  thoufand  Pounds  ^?o^£<£p£^^f£ 

here  in  Form  aforefaid  dug  up  and  laid  upc^  the  Land,  hindered  and  d^urbed   as  kTas  and 
lawful  for  him  to  do.     With  this  that  tie  aforefaid  Thomas  Earl  ofiV^^W^aw 
that  the  aforeiaid  ,0,000  Acres  of  the  aforefaid  great  Waft-land  called  BerweTf  sXJj  71 
and  the  aforefaul  Mine  in  the  aforefaid  waft  or  mountainous  Lands  called  /SL^Pa^i 
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of  the  Lands,  Pofieffions,  and  Hereditaments  of  the  aforefaid  Henry  late  Earl  of  Northumberland. 
And  with  this  that  the  aforefaid  Earl  will  aver,   that  the  aforefaid  one  Vein,  or  Mine  of  Ore  or 
Metal  of  Copper  was  firft  opened  after  the  aforefaid  1 6th  Day  of  Auguft  in  the  abovefaid  4th  and 
5th  Years  of  the  Reign  of  the  aforefaid  late  King  and  Queen,  viz.  the  firft  Day  of  April  in  the 
7th  Year  of  the  Reign  of  the 'faid  Lady  the  Queen  now,  without  that  that  the  aforefaid  Lady 
the  Queen  now  the  aforefaid  firft  Day  of  March  in  the  Information  aforefaid  fpecified  was  or  is  feized 
of  or  in  the  aforefaid  waft  or  mountainous  Lands  called  Newlands  in  the  Information  aforefaid 
fpecified,  or  of  any  Parcel  thereof,  in  Manner  and  Form  as  by  the  Information  aforefaid  above 
is  fuppofed  j  and  without  that  that  he  the  aforefaid  Thomas  Earl  of  Northumberland  in  or  upon 
the  Poffeflion  of  the  faid  Lady  the  Queen  of  the  aforefaid  waft  or  mountainous  Lands  in  the  In- 
formation aforefaid  fpecified,  or  of  any  Parcel  thereof,  intruded  in  Manner  and  Form  as  by  the 
Information  aforefaid  above  is  fuppofed.      All  and  fingular  whereof  he  the  fame  Thomas  Earl  of 
Northumberland'^  ready* to  verify,  as  the  Court,  &c.     Wherefore  he  prays  Judgment,  and  that  as 
to  the  Premiffes  he  may  be  difmiffed  from  this  Court.     And  as  to  the  Interruption  and  Difturb- 
ance  as  well  from  and  in  the  making  and  continuing  the  Search  and  digging  of  one  hundred  thou- 
sand Pounds  Weight  of  Metal  of  Copper  called  Copper  Ore,  being  the  Refidue  of  the  aforefaid 
fix  hundred  thoufand  Pounds  Weight  of  Metal  of  Copper  called  Copper  Ore,  as  from  and  in  the 
taking  and  carrying  away  of  the  fame  one  hundred  thoufand  Pounds  Weight  of  Metal  of  Copper 
called  Copper  Ore,  he  the  fame   Earl  fays  that  the  fame  one  hundred  thoufand  Pounds  Weight 
of  Metal  of  Copper  called  Copper  Ore  being  the  Refidue  were  dug  up  in  the  Refidue  of  the  afore- 
faid Veins  or  Mines  for  Ore  and  Metal   within  the- aforefaid  waft  or  mountainous  Lands  called 
Newlands  in   the   Information  aforefaid  fpecified.     And  that  Lord  Philip  and  Lady  Mary  lace 
King  and  Queen  of  England,  long  before  the  Interruption  and  Difturbance  aforefaid,  were  ftized 
of  and  in  the  aforefaid  Refidue  or  the  Veins  or  Mines  in  which  the  fame  one  hundred  thoufand' 
Pounds  Weight  of  Metal  of  Copper  called  Copper  Ore  being  the  Refidue  were  dug  up,   in  their 
Demefn  as  of  Fee,  as  in  Right  of  the  Crown  of  the  faid  Lady  Queen  of  England.     Which  faid 
Refidue  of  the  Veins  or  Mines  were  opened  the  faid  16th  Day  of  Augusl  in  the  abovefaid  4th  and 
5th  Years  of  the  Reign  of  the  faid  late  King  and  Queen,  and  long  before.     And  the  fame  late 
King  and  Queen  being  fo  feized  thereof,  by  their  Letters-patent  under  their  Great  Seal  of  Eng- 
land, bearing  Date  at  Richmond  in  the  County  of  Surry  the   fame  16th  Day  of  Auguft  in  the  4th 
and  5th  Years  of  their  Reign,  here  fhewn  to  the  Court,  gave,  and  of  their  fpecial  Grace    and 
certain  Knowledge,  and  meer  Motion  for  themfelves,  the  Heirs  and  SuccefTors  of  the  faid  late 
Queen,  granted  to  the  aforefaid  Thomas  Earl  of  Northumberland  the  aforefaid  Veins  or  Mines  beino- 
the  Refidue  in  which,  &c.  amongft  other  Things,  by  the  Name  of  all  the  Honour  of  the  fame 
late  King  and  Queen  of  Cockermouth,  and  of  their  Caftle  of  Cockermouth  and  Egremond,  and  of 
their  Lordfhip  and  Manor  of  Cockermouth,  and  of  their  Foreft  of  Cockermouth,    and  of  all  other 
their  Lorfhips,  Manors,  Lands,   Tenements   and  Villages  of  five  Villages,   Afpa'.er,  Newlandraw 
Allardale,  S  armor  thy,  Lor  ton,  Coledale,  Roger fet,  Molkarkin,  Braythaite,  Butter  mire,  Derwenjels 
Wigdon,  Kirkland,  Rojfawen  otherwife  Rofmgton,  Aikhead,  Woodfide  otherwife  Woodfend,  Dundraw 
Waverton,  and  Weftward,  Egremond,  Wilton,   Drege,  Carleton,  AJhdale,  Wajhdale,   Netherwajhdale, 
Egremond,  Bondage,  Drege,  Ravengla/h,  Kene/ide,  Dene,  Winefield,  Birkley,  Brought  on  parva,  B  rough- 
ton  magna,  and  Calbeck  Underfield,   and  of  their  Forefts  of  Derwentfels,  Weftward,  AJhdale    and 
Wajhdale,  with  all  their  Rights,   Members,   and  Appurtenances  in  their  County  of  Cumberland 
late  Parcel  of  the  Lands,  Pofieffions,  and  Hereditaments  of  Henry  late  Earl  of  Northumberland  and 
by  the  Name  of  all  and  fingular  their  Meffuages,  Mills,  Lands,  Tenements,  Meadows,  Leafows 
Paftures,  Commons,  Wafts,  Furzes,  Heaths,  Moors,  Marfhes,  Woods,  Underwoods     Waters 
Pifcaries,  Rents,  Reverfions,  and  Services,  and  Advowfons  and  Rights  of  Patronages  of  Churches 
whatfoever,  and  alfo  Courts  Leet,  Views   of  Frankpledge,  Turns,  Hundred  Courts,  Chatties 
waived,  Eftrays,  Liberties,  Warrens,  Parks,  Chaces,  Fairs,  Markets,  Tolls,  Cufioms,  Annuities 
annual  Rents,  Farms,  Fee-Farms,   Knights-Fees,  Wards,  Marriages,  Efchears,  Reliefs,  Heriots 
Hereditaments,  Fines,  Amercements,  Wrecks  of  Sea,  Mines,  Quarries,  and  all  other  their  Rio-hts' 
Privileges,  Profits,  Commodities,  Emoluments,  and  Hereditaments  whatfoever,  fituate,  lying' 
and  being,  and  iffuing,  growing,  and  renewing  in  the  Towns,  Fields,  Parifhes,  or  Hamlets  of 
Ctckermouth,  five  Villages,    AJpater,  Newlandraw,  Allardale,   Sarmorthy,  Lorton,  Coledale,  Roger- 
Jet,    Brakinthwait,   Molkarkin,   Braythaite,  Butlermire,  Derwentfels,  Wigdon,  Kirkland,  Rojfawen 
Aikhead,  Woodfide,  Dundraw,  Waverton,  Weftward,  Egremond,  Wilton,  Drege,  Carlton,  Aflodale,  Wajh- 
dale, Eive,  and  Darwent,  Netherwajhdale,   Egremond,   Bondage,  Egremont,  Ballivate,  Dedge,   Ra- 
venglajh,  Kenejide,  Calbeck,  Upton,  Uldale,  Bromeholme,   Dene,  Winefield,   Birkley,  Broughton  parva, 
Broughton  magna,  and  Calbeck  Underfield,  to  the  faid  Honours,  Caftles,  Lordfhips,  Manors,  Ba- 
ronies, Boroughs,  Parks,  and  Forefts,  or  to  any  of  them  in  any  wife  belonging  or  appertaining, 
or  as  Member,  Part,  or  Parcel  of  the  fame  Honours,  Caftles,  Lordfhips,   Manors,  Baronies,  Bo- 
roughs, Parks,  Forefts,  or  any  of  them  before  then  had,  known,  accepted,  ufed,  or  reputed,  and 
which  were  formerly  Parcel  of  the  Lands,  Pofieffions,  and  Hereditaments  of  the  faid  Henry  late 
Earl  of  Northumberland:  To  have,  hold,  and  enjoy  all  and  fingular  the  Premiffes  with  all  their 
Appurtenances  to  the  aforefaid  Thomas  Earl  of  Northumberland,  and  to  the  Heirs  Males  of  his 
Body  begotten  and  to  be  begotten,  and  for  Default  of  fuch  Iffue,  the  Remainder  to  Henry  Percy 
Efquire,  Brother  of  the  aforefaid  Earl,  and  to  the  Heirs  Males  of  the  Body  of  the  faid  Henry 
lawfully  begotten  and  to  be  begotten.     And  further  the  aforefaid  late  King  and  Queen  of  their 
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more  abundant  fpecial  Grace  willed,  and  of  their  certain  Knowledge,  and  m°er  Motion 
granted  by  their  aforefaid  Letters-patent  for  themfelves  and  the  Heirs  and  Succeffors  of  the  afore-  . 
faid  Queen,  that  the  aforefaid  Thomas  Earl  of  Northumberland,  and  the  Heirs  Males,  of  his  Body- 
lawfully  begotten  and  to  be  begotten,  and  for  Default  of  filch  Iffue  the  aforefaid  Henry  Percy  and 
the  Heirs  [Wales  of  the  Body  of  the  faid  Henry  lawfully  begotten  and  to  be  begotten,  fhould  have, 
hold,  and  enjoy,  and  fhould  be  able  to  have,  hold,  and  enjoy  all  and  fingular  the  aforefaid  Ho- 
nours, Caftles,  Lordfhips,  Parks,  Offices,  Boroughs,  Meffuages,.  Lands,  Tenements,  Meadows, 
Paflures,  Rents,  Reversions,  and  Services,  and  all  and  fingular  other  the  Premise's  above  ex- 
preffed  and  fpecified,  and  to  them  by  the  fame  Letters-patent  before  granted,  with  all  their  Ap- 
purtenances, according  to  the  Tenor  and  Effeft  of  the  aforefaid  Letters-patent,  notwithftanding 
any  O million  and  Non-recital,  or  ill  and  Mil-recital  in  the  fame  Letters-patent  of  any  Grants, 
Demifes,  and  letting  to  Farm  of  any  Parcel  of  the  Premiffes  by  the  fame  late  King  and  Queen,  or 
by  the  Father  and  Brother  of  the  faid  late  Queen,  or  by  any  of  them,  or  by  the  aforefaid  late  Earl 
of  Northumberland  to  any  Perfons  before  then  made  and  granted,  any  Statute,  Aft,  Ordinance,  Pro- 
vifion  to  the  contrary  thereof  had,  made,  enafted,  or  provided  in  any  wife  notwithftanding;  or 
for  that  expreis  Mention  of:  the  true  yearly. Value  or  Certaiuty  of  the  Premiffes,  or  of  any  of 
them,  or  of  other  Gifts  or  Grants  before  that  Time  made  by  the  aforefaid  late  King  and  Queen 
Philip  and  Mary,  or  by  any  of  the  Progenitors  of  the  aforefaid  Queen  to  the  aforefaid  Thomas 
Earl  of  Northumberland,  in  .the  .fame  Letters-patent  is  not  made,  any  Statute,  Aft,  Ordinance, 
Proviiion,  or  Reftraintto  the  contrary  thereof  before  then  had,  made,  enafted,  ordained,  provid- 
ed, or  any  Thing,.  Cauie,,br  Matter  whatsoever  in  any  wife  notwithftanding, -as  by  the  aforefaid 
Letters-Latent  among  other  Things  more  fully  appears.  Fy  Reafon  whereof  the  aforefaid  Earl 
was  of  the  aforefaid  Refidue  of  the  Veins  or  Mines  feized  in  his  Demefn  as  of  Fee-tail,  viz.  to 
him  and  to  the  Heirs  Males  of  his  Body  lawfully  begotten,  the  Remainder  thereof  to  the  aforefaid 
Henry  Percy  in  Form  aforefaid,  by  the  Form  of  the  Gift  aforefaid.  And  the  afbrefaid  Earl  being  fo 
feized  thereof,  he  the  aforefaid  8th  Day  oWfiober  in  the  Information  aforefaid  fpecified,  the  aforefaid 
Thomas  Thurland  and  Daniel  Howfeter,  and  other  Labourers  in  the  Mines  aforefaid,  as  well  from 
and  in  the  making  and  continuing  the  Search  and  digging  of  the  aforefaid  one  Hundred  Thoufand 
Pounds  Weight  of  Metal  of  Copper  called  Copper-Ore,  being  the  Refidue  of  the  aforefaid  fix 
Hundred  Thoufand  Pounds  Weight  of  Metal  of  Copper  called  Copper  Ore,  in  the  aforefaid  Re- 
fidue of  the  Veins  or  Mines  for  the  Ore  and  Metal  aforefaid  in  the  aforefaid  waft  or  mountainous 
Lands  called  Newlands,  as  from  .and  in  the  taking  and  carrying  away  of  the  aforefaid  one  Hun- 
dred Thoufand  Pounds  Weight  of  Metal  of  Copper  called  Copper  Ore,  being  the  Refidue  of  the 
aforefaid  fix  Hundred  Thoufand  Pounds  Weight  of  Metal  of  Copper  called  Copper  Ore,  there  in 
Form  aforefaid  dug  up,  and  laid  upon  the  Land,,  hindred  and  difturbed,  as  it  was  and  is  lawful 
for  him  to  do.  With  this  that  the  aforefaid  Thomas  Earl  of  Northumberland  will  aver,  that  the 
aforefaid  Refidue  of  the  Veins  or  Mines  in  which,  &c.  were  Parcel  of  the  Poffeffions  and  Heredi-' 
laments  of  the  aforefaid  Henry  late  Earl  of  Northumberland  ;  all  and  fingular  whereof  the  fame 
Thomas  Earl  of  Northumberland 'is  ready  to  verify,  as  the  Court,  &c.  Wherefore  he  prays  Judg- 
ment, and  that  as  to  the  Premiffes  he  may  be  difmiffed  from  this  Court. 
And  upon  thefe  Pleas  the  Queen's  Attorney  demurred  in  Law. 

The  Cafe  was  recited  in  this  Manner.     The  Queen's  Attorney  has  informed  the  Court,  thatThe  CASE# 
whereas  the  Queen  by  Reafon  of  her  Prerogative  Royal  is  entitled  to  have  and  enjoy,  and  ought  Mich.  Term 
to  have  and  enjoy,. to  her  proper  Ufe,  all  and  fingular  Mines  and  Ores  of  Gold  and  Silver,  and  AUMn^'of- 
of  all  other  Metals  containing  Gold  or.Silver,  and  all  Things  concerning  them,  which  may  be  Gold  °r  silver 
found  in  any  Lands,  Tenements,  or  Hereditaments  within  the  Realm  of  England,  as  well  in  the  Rcaim^of e 
proper  Land  and  Soil  of  the  fame  Queen,  as  in  the  Land  and  Soil  of  any  of  her  Subjefts  ;  and  bafe  Metal. 
whereas  the  faid  Queen  the  firfi  Day  of  March  in  the  8th  Year  of  her  Reign  was  and  yet  is  leized  L^or"  of  gVh 
in  her  Demefn  as  of : Fee,  in  Right  of   her  Crown,  of  and  in  certain  waft  or  mountainous  Lands  orSiIverof 
called  Newlands  in  the  County  of  Cumberland,  in  which  are  certain  Veins  or  Mines,  and  Ore  or  vaTue/Lbng  to- 
Metal  of  Copper  containing  in  themfelves  Gold  or  Silver,  which  to  the  faid  Lady  the  Queen  be-  thcK;ins  byPre- 
lono-,  as  in  many  Records,  Rolls,  and  Remembrances  of  the  Court  of  Exchequer  more  fully  ap- L^rtyVdig, 
pear.     And  whereas  alfo  the  faid   Lady    the   Queen  the  faid  firfi  Day  of  March  in  the  Year  a-  and  lay  the  fame 
forefaid  at  Weslminfier-  commanded  and  afiigned  Thomas  Thurland  and  Daniel  Howfeter  to  caufe  and  of  the.Subjea, 
procure  certain  Lands  and  Mines'  for  fuch  Metal  called  Ore  of  Copper  containing  in  itfelf  Gold  and  carry  ita- 
or  Silver  .within  the   faid    waft  or  mountainous  Lands  called  Newlands,  for  the  Ufe  of  the  faid  by  ail  the  judges 

Queen,  to  befearched  and  dus,  and  fuch  fearching  and  digging  to  be  continued  there  during  a  cer-  of  E"Sla"df*- 
^  .t*  «-jf      o  o  cept  three  wnicxi 

tain  Time  to  come,  and  to  procure  fuch  Metal  from  Time  to  Time  found  and  dug  up  there  to  be  three  took  a 
carried  away,  and  for.  the  Ufe  of  the  Queen  to  be  melted,  fined,  or  otherwife  converted.     By  ^ne^f  bare 
Force  whereof  the  fad  Thomas  Thurland  and  Daniel  caufed  the  Quantity  of  fix  Hundred  Thoufand  Metal,  where 
Pounds  Weight,  of  Ore  of  Copper  containi  g  in  itfelf  Gold  or  Silver  to  be  dug  up  in  the  ft^saverfnthe 
Lands  called  Newlands,  and  to  be  there  laid  ready  to  be  taken  and  carried  away  from  thence,  in-  fame  exceeds  the 
tending  to  continue  the  fame  Search  and  digging  as  they  were  commanded  by  the  Lady  the  Queen,  Metal  °f  and  bafe 
until  Thomas  Earl  of  Northumberland  the  8th  Day  of  October  laft  paft,  and  divers  other  Times  where  not,  for 
into  the  faid  Lands  called  Newlands  entered  and  intruded,  and  interrupted  and  difturbed  the  faid  „  welu&eGoid 
Thomas  Thurland  and  Daniel,  and  other  Labourers  in  the  faid  Mines,  as  well  from  fearching  and  or  silver  as  the 

&  bafe  Metal  be- 

longs of  Right 
to  the  Proprietor  of  the  Soil,  otherwife  in  the  former  Cafe,  for  there  all  mall  go  to  the  Crown  by  Prerogative.  But  forafmuch  as  the  Information  charged  that  the 
Mines  of  Copper  in  Qneflion  contained  Gold  or  Silver,  and  the  Defendant  did  not  deny  it,  nor  averred  (as  he  mould  have  done)  that  the  Gold  or  Silver  contained 
in  them  was  not  of  the  greater  Value,  nor  fufficient  to  dffray  the  Charges  of  getting  it,  therefore  the  faid  three  Juftices  agreed  that  the  belt  mould  be  intended  for 
the  Kin;;,  viz.  that  the  Ca\i  or  Silver  was  ot  the  greater  Value,  and  fo  that  Judgment  mould  be  given  againft  the  Defendant.  Vide  2  Inft.  577.  3  Inft.  131,  Davis 
10.  a.  1  rin(h  1  i,  146.  2  Fincii  zj,  132.  Crompt.  J,  C.  Ill,  b,  112.  a.  4  Bac.  Abr.  160,  162.  St.it,  1  W.  &  M.  cap,  30.   j  W.  &  M.  cap.  6 
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digging,  as  from  carrying  away  the  faid  fix  Hundred  Thoufand  Pounds  Weight  of  the  faid  Ore 
ot^Copper  dug  up  and  put  upon  the  Land,  as  is  aforefaid,  to  the  Damage  of  the, Lady  the  Queen 
1000 1.     Againft  which  the  Earl,  protefting  that  the  Queen  ought  not  to  have  or  enjoy  by  Rea- 
fon  of  her  Prerogative  all  and  fingular  Mines  and  Ores  of  Gold  and  Silver,  and  of  all  other  Me- 
tals containing  in  them  Gold  or  Silver,  with  all  Things  concerning  them,  in  the  Land  or  Soil  of 
any  of  her  Subje&s,  for  Plea  as  to  the  Entry  into  the  faid  Lands  called  Newlands,  and  as  to  the 
Interruption  and  Difturbance  from  and  in  the  fearching  and  digging  of  five  Hundred  Thoufand 
Pounds  Weight  of  Ore  of  Copper,  Parcel  of  the  faid  fix  Hundred  Thoufand  Pounds  Weight, 
and  from  and  in  the  carrying  away  of  the  fame  five  Hundred  Thoufand  Pounds  Weight  of  Cop- 
per Ore,  he  fays  that  the  fame  five  Hundred  Thoufand  Pounds  Weight  of  Copper  Ore  were  dug 
in  one  Vein  or  Mine  of  the  faid  Veins  or  Mines  for  Ore  within  the  faid  waft  or  mountainous 
Lands  called  Newlands.     And  that  the  fame  Lands,  in  which  are  the  Veins  or  Mines,  are,  and 
from  Time  immemorial  have  been,  parcel  of  10,000  Acres  of  a  great  Waft  called  Derwentfels 
in  the  faid  County  of  Cumberland.     And  further  he  fays,  that  the  lace  King  and  Queen  Philip  and 
Mary  were  fei zed  of  the  faid  10,000  Acres  called  Derwentfels  whereof,  &c.  in  their  Demefn  as  of 
Fee,  in  Right  of  the  Crown  of  England,  and   being  fo  feized,  by  their  Letters-patent  bearing 
Date  at  Richmond  the  16th  Day  of  Auguji  in  the  4th  and  5th  Years  of  their  Reign,  fhewn  to  the 
Court,  of  their  fpecial  Grace,  certain  Knowledge,  and  meer  Motion  granted  to  the  faid  Earl  of 
Northumberland  the  faid  10,000  Acres  called  Derwentfels  whereof,  &c.  amongft  other  Things,  by 
the  Name  of  all  their  Honour  of  Cockermouth,  and  of  their  Caftle  of  Cockermouth  and  Egremond, 
&c.  and  of  all  their  Manors,  Lands,  Tenements,  and  Villages  o\five  Village^  Afpattr  \Newlandrawt 
&c.  Derwenfels,  &c.   with  their  Appurtenances  in  the  County  of  Cumberland,  late  parcel  of  the 
Poffefiions  and  Hereditaments  of  Henry  late  Earl  of  Northumberland ;  to  have  and  to  hold  the 
fame  to  the  faid  Thomas  Earl  of  Northumberland,  and  to  his  Heirs  Males  of  his  Body  lawfully  be- 
gotien,  the  Remainder  to  Henry  Percy  his  Brother,  and  to  the  Heirs  Males  of  his  Body  begotten. 
By  Force  whereof  the  faid  Thomas  Earl  of  Northumberland  the  laft  Day  of  Augufi  in  the  faid  4th  & 
5th  Years  of  the  Reign  of  the  faid  King  and  Queen,  into  the  faid  10,000  Acres  called  Derwentfels 
whereof,  &c.  entered,  and  was  thereof  feized  in  Tail  by  Force  of  the  Gift  aforefaid.     And  being 
fo  feized,  the  faid  8th  Day  of  Otlober  in  the  Information  fpecified  he  difturbed  and  interrupted 
the  faid  Thomas  Thurland  and  Daniel  Howfeter  and  other  Labourers  in  the  faid  Mines  as  well  from 
and  in  the  making  and  continuing  the  Search  and  digging  of  the  faid  five  Hundred  Thoufand 
Pounds  Weight  of  Copper  Ore,  parcel  of  the  faid  fix  Hundred  Thoufand  Pounds  Weight,  in  the 
faid  one  Vein  or  Mine  within  the  faid  Lands  called  Newlands,  as  from  and  in  the  taking  and  car- 
rying away  of  the  fame  five  Hundred  Thoufand  Pounds  Weight  of  Copper  Ore  there  in  Form 
aforefaid  dug  up,  and  laid  upon  the  Land,  as  it  was  lawful  for  him  to  do.     With  this  that  the 
faid  Thomas  Earl  of  Northumberland  will  aver  that  the  faid  1 0,000  Acres  called  Derwentfelsr 
&c.  whereof,  &c.  and  the  faid  Mine  in  the  faid  Lands  called  Newlands,  were  Parcel  of  the  Lands, 
Poffefiions,  and  Hereditaments  of  the  faid  Henry  late  Earl  of  Northumberland.     And  with  this 
that  the  faid  Earl  will  aver,  that  the  faid  one  Vein  or  Mine  of  Ore  or  Metal  of  Copper  was  firft 
opened  after  the  faid  16th  Day  of  Auguft  in  the  faid  4th  &  5th  Years  of  the  Reign  of  the  faid  late 
King  and  Queen,  that  is  to  fay,  the  firft  Day  of  April  in  the  7th  Year  of  the  Reign  of  the  Queen 
that  now  is.     And  he  traverfes  the  Seizin  of  the  Queen  the  faid  firft  Day  of  March,  and  the  Intru- 
fion,  &c.  which  Things  he  is  ready  to  aver,  and  demands  Judgment,  and  prays  to  be  difmiffed. 
And  as  to  the  Interruption  and  Difturbance  as  well  irom  and  in  the  making  and  continuing  the 
Search  and  digging  of  one  Hundred  Thoufand  Pounds  Weight  of  Copper  Ore,  being  the  Refidug 
of  the  faid  fix  Hundred  Thoufand  Pounds  Weight  of  Copper  Ore,  as  from  and  in  the  taking  and 
carrying  away  cf  the  fame  one  Hundred  Thoufand  Pounds  Weight  of  Copper  Ore,  the  fame  Earl 
fays,  that  the  fame  one  Hundred  Thoufand  Pounds  Weight  of  Copper  Ore  being  the   Refidua 
were  dug  in  the  Refidue  of  the  faid  Veins  or  Mines  of  Ore  and  Metal  within  the  faid  Lands  cal- 
led Newlands.     And  that  the  faid  lace  King  and  Queen  were  feized  of  and  in  the  laid  Veins  or 
Mines  being  the  Refidue,  in  which  the  faid  one  Hundred  Thoufand  Pounds  Weight  of  Copper 
Ore  being  the  Refidue  were  dug,  in  their  Demefn  as  of  Fee,  in  Right  of  the  Crown  of  England, 
which  Veins  or  Mines  being  the  Refidue  were  opened  the  faid  16th  Day  of  Auguft  in  the  faid  4th 
&  5th  Years,  and  long  before.     And  the  fame  King  and  Queen  being  fo  feized,  by  the  faid  Let- 
ters-patent here  fhewn  to  the  Court  gave,  and  of  their  fpecial  Grace,  certain  Knowledge,  and 
meer  Motion  granted  to  the  faid  Thomas  Earl  of  Northumberland  the  faid  Veins  or  Mines  being 
the  Refidue  in  which,  &c.   by  the  Name  of  all  their  Honour  of  Cockermouth,  ut  fupra;  and  alio 
by  the  Name  of  all   and  fingular  their  Meffuages,  Mills,  Lands,  &c.  Wrecks  of  Sea,  Mines, 
Quarries,  and  all  other  their  Rights,  Privileges,  Profits,  Commodities,  Emoluments,  and  Here- 
ditaments whatfoever,  fituate,  lying,  and  being  in  the  faid  Towns,  Fields,  Parifhes,  and  Ham- 
lets of  Cockermouth,  &c.  Derwentfels,  &c.  to  the  faid  Honours,  Manors,  &c.  appertaining,  or  as 
Member,  Part,  or  Parcel  of  the  fame  Honours,  Manors,  &c.  then  before  known,  accepted,  ufed, 
or  reputed,  and  which  before  Time  were  Parcel  of  the  Lands,  Poffefiions,  and  Hereditaments  of 
the  faid  Henry  late  Earl  of  Northumberland :  To  have  and  to  hold  the  fame  to  the  faid  Thomas 
Earl  of  Northumberland,  and  to  the  Heirs  Males  of  his  Body  lawfully  begotten,  the  Remainder 
to  Henry  Percy  his  Brother,  and  to  the  Heirs  Males  of  his  Body  begotten,  whereby  the  faid  Tho- 
mas Earl  of  Northumberland  was  of  the  faid  Veins  or  Mines  being  the  Refidue  feized  in  his  De- 
mefn as  of  Fee-tail,^with  the  faid  Remainder  over,  by  the  Form  of  the  Gift  aforefaid.     And  the  faid 
Earl  being  fo  feized,  he  the  faid  8th  Day  of  Otlober  the  faid  Thomas   Thurland  and  Daniel,  and 
the  other  Labourers  in  the  faid  Mine  interrupted  and  difturbed  from  and  in  the  making  and  con- 
tinuing the  Search  and  digging  of  the  faid  one  Hundred  Thoufand  Pounds  Weight  of  Copper  Ore, 
being  the  Refidue  of  the  faid  fix  Hundred  Thoufand  Pounds  Weight  of  Copper  Ore,  in  the  faid 
Veins  or  Mines  being  the  Refidue  for  the  Ore  and  Metal  aforefaid  in  the  faid  Lands  called  New- 
lands, 
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lands,  and  alio  from  and  in  the  taking  and  carrying  away  of  the  fame  one  Hundred  Thoufand 
Pounds  Weight  of  Copper  Ore,  being  the  Refidue,  there  in  Form  aforefaid  dug  up,  and  laid  upon 
the  Land,  as  it  was  well  lawful  for  him  to  do.  With  this  that  the  faid  Earl  will  aver  that  the 
Veins  or  Mines  being  the  Refidue  in  which,  &c.  were  Parcel  of  the  Poffeffions  and  Hereditaments 
of  the  faid  late  Henry  Earl  of  Northumberland.  All  which  the  faid  Thomas  Earl  is  ready  to  verify 
&c.  and  demands  Judgment,  and  prays  to  be  difmiffed,  &c.  Upon  which  two  Pleas  the  Queen's 
Attorney  has  demurred  in  Law. 

And  the  Matter  was  argued  in  the  Exchequer-chamber  in  the  faid  Term  of  St.  Michael  before  The  Points  of 
all  the  Juftices  of  England,  and  the  Barons  of  the  Exchequer,  by  Onflow  Apprentice  the  Queen's  theCafc- 
Sollicitor,  Gerard  the  Queen's  Attorney,  and  Wray  and  Barham  Queen's  Serjeants ;  and  on  the 
Part  of  the  Earl,  by  Shirbom  and  Bell  Apprentices,  and  Mead  Serjeant.  And  the  Matter  was  di- 
vided into  three  Points.  The  firft  was,  if  all  Mines  and  Ores  of  Gold  or  Silver,  which  are  in 
the  Lands  of  Subjects,  with  Power  to  dig  the  Land,  and  carry  away  the  Ore,  and  other  Incidents 
thereto,  belong  of  Right  to  the  King  of  this  Realm  by  Prerogative,  or  not,  inafmuch  as  this  is 
not  recited  in  the  Treatife  de  Prerogativa  Regis,  and  inafmuch  alfo  as  the  digging  for  it  in  an- 
other's Land  touches  the  Freehold  and  Inheritance  of  another.  And  upon  this  the  two  other 
Points  depend,  for  if  the  King  (hall  not  have  them,  then  in  the  two  other  Points  the  Law  is  a- 
gainft  the  Queen  •,  and  if  the  Law  be  that  the  King  fhall  have  them,  from  this  Foundation  the 
Counfel  for  the  Queen  faid  it  would  follow  that  in  the  two  other  Points  the  Law  is  with  the 
Queen.  So  that  they  took  this  to  be  the  principal  Point.  The  fecond  Point  was,  whether  or 
no  Mines  and  Ores  of  Copper  containing  in  them  Gold  or  Silver,  which  are  in  the  Lands  of  Sub- 
jects, with  Power  to  dig,  and  carry  away,  and  other  Incidents,  belong  alfo  to  the  King  of  this 
Realm  by  Prerogative.  The  third  was,  if  fo  be  that  Mines  and  Ores  of  Copper  containing  Gold 
or  Silver  belong  to  the  King  by  Prerogative,  neverthelefs  if  the  faid  Grant  of  King  Philip  and 
Queen  Mary  of  the  Land  in  the  firft  Cafe,  and  of  all  and  fingular  Mines  in  the  other  Cafe,  made 
by  the  faid  Charter  being  de  gratia  fua  fpeciali,  certa  fcientia,  et  mero  motu  fuis,  be  fufneient  to 
make  the  Ores  and  Mines  pafs  from  them  to  the  faid  Earl  of  Northumberland,  or  not. 

As  to  the  firft  of  thefe  three  Points,  Onflow  alledged  three  Reafons  why  the  King  fhall  have      i  Point- 
Mines  and  Ores  of  Gold  or  Silver  within  the  Realm,  in  whatsoever  Land  they  are  found.     The  ort  e      e"\. 
firft  was,  in  Refpect  of  the  a  Excellency  of  the  Thing,  for  of  all  Things  which  the  Soil  within  by  Prerogauv" 
this  Realm  produces  or  yields,  Gold  and  Silver  is  the  moft  excellent;  and  of  all  Perfons  in  Cheb|v«a11  ■Mi"1esr 
Realm,  the  King  is  in  the  Eye  of  the  Law  moft  excellent.     And  the  Common  Law,  which  is  ^  the  Lands  of 
founded  upon  Reafon,  appropriates  every  Thing  to  the  Perfons  whom  it  beft  fuits,  as  common  SubJ^as-  s-p* 
and  trivial  Things  to  the  common  People,  Things  of  more  Worth  to  Perfons  in  a  higher  and  \  m.  13*." 
fuperior  Clafs,  and  Things  moft  excellent  to  thofe  Perfons  who  excell  all  other ;  and  becaufe  jaFv^cn9;  \' 
Gold  and  Silver  are  the  moft  excellent  Things  which   the  Soil  contains,  the  Law  has  appointed  2  Finch  132. 
them  (as  in  Reafon  it  ought)  to  the  Perfon  who  is  moft  excellent,  and  that  is,  the  King.     And  4Bac.Abr.160. 
fo  does  it  likewife  in  Regard  to  the  Water,  as  well  as  the  Earth.     For  the  Things  of  Value, a  Lane  z6. 
which  the  Sea  or  Water  yields,  are  the  Fifhes  therein,  and  of  Fifties  which  are  in  the  Sea  in  Eng- 
land, that  is,  in  the  Arms  of  the  Sea  or  Water  within  the  Land,  two  are  more  excellent  than  o- 
thers,  viz.  Sturgeons  and  Whales.     b  And  in  Refpect  of  their  Excellency  the  Common  Law  has 
appropriated  them  to  the  King,  who  is  the  moft  excellent  Perfon  in  the  Realm,  as  appears  by  the  b  Stamf^cr0S' 
Treatife^  Prerogativa  Regis  cap.  11.  which  fays,  the  King  /hall  have  Whales  and  Sturgeons  taken  5  co.'  ioi  h. 
in  the  Sea,  or  el/ewhere  within  the  Realm,  which  is  not  a  new  Law,  but  a  Declaration  otthe  Com-  ^°is  l66~  aa" 
mon  Law   before.     And  Barham  faid  that  c  Britton,  who  wrote  a  long  Time  before  the  making  6  Mod.  73. 
of  the  Treatife  de  Prerogativa  Regis.,  fhews  in  his  Chapter  of  Trovers,   that  in  his  Time  the  King  '  Finch  I46' 
by  his  Prerogative  fhould  have  thofe  Fifhes  by  the  Common  Law.     So  that  the  Excellency  of  the c  Britton  26.  a. 
King's  Perfon  draws  to  it  Things  of  an  excellent  Nature.     The  fecond  Reafon  was,  in  Refpect 
of  the  dNecefhty  of  the  Thing.     For  the  King  is  the  Head  of  the  Weal-public,  and  the  Subjects  d  Lanea6. 
are  his  Members,  and  the  e  Office  of  the  King,  to  which  the  Law  has  appointed  him,  is  to  pre-  4fiac  Abr.  161. 
ferve  his  Subjects  •,  and  their  Prefervation  confifts  in  two  Things,  viz.  in  an  Army  to  defend  them 
againft  Hoftilities,  and  in  good  Laws.     And  an  Army  cannot  be  had  and  maintained  without  aJi  Mod." xzo." 
Treafure,  for  which  Reafon  fome  Authors  in  their  Books  call  Treafure  the  f  Sinews  of  War  ;  fo 
that  the  Want  of  Treafure  is  the  Want  of  an  Army  and  of  Force  to  defend  us  againft  Hoftili- f  Co.  Lin.  90.0. 
ties,  from  whence  would  enfue  the  Ruin  of  the  Realm,  'and  the  Confufion  of  the  People.     And 
if  the  Gold  and  Silver,  whereby  the  Treafure  is  to  be  made,  fhould  belong  to  the  Subject  who 
is  the  Proprietor  of  the  Land  in  which  it  is  found,  then  fhould  it  belong  to  another  than  to  him 
whom  the  Law  appoints  to  defend  the  People,  and  to  prepare  an  Army  and  Force,  and  he  who 
is  appointed  by  the  Law  to  be  their  Defender  would  be  deftitute  of  Power  or  Means  to  defend 
them,  which  would  be  very  inconvenient.     And  therefore  inafmuch  as  God   has  created  Mines 
within  this  Realm,  as  a  natural  Provifion  of  Treafure  for  the  Defence  of  the  Realm,  It  is  rea- 
fonable  that  he  who  has  the  Government  and  Care  of  the  People,  whom  he  cannot  defend  with- 
out Treafure,  fhould  have  the  Treafure  wherewith  to  defend  them  ;  fo  that  the  Law  has  for  Ne- 
cefiity's  Sake  appropriated  the  Mines  of  Gold  and  Silver  to  the  King.     The  third  Reafon  was, 
in  Refpect  of  it's  E  Convenience  to  the  Subjects  in  the  Way  of  mutual  Commerce  and  Traffick. 
For  the  Subjects  of  the  Realm  muft  of  Neceffity  have  Intercourfe  or  Dealing  with  one  another, 
for  no  Individual  is  furnifhed  with   all  neceffary  Commodities,  but  one  has  Need  of  the  Things 
which  another  has,  and  they  cannot  fell  or  buy  together  without  Coin,  for  perhaps  one  who  wants 
that  which  another  has,  has  no  other  Commodity  cr  Thing  to  give  in  Exchange  for  it,  and  if 
he  has,  yet  perhaps  the  other  has  no  Occafion  for  it,  and  even  admitting  that  he  has  Occafion 
for  it,  it  may  be  that  the  one  Commodity  is  worth  more  than  the  other,  and  they  have  no  Means 
to  make  the  Price  equal  but  by  Money ;  fo  that  the  Inequality  in  the  Value  of  Things,  and  the 

4  Wajit 


r.-i  J.  -h.Tflji-     +*'- 


316  Michaelmas  Term..  9  &  10  Elizabeth,   in  Cam.   Scacc. 

Want  of  Means  to  reduce  them  to  an  Equality,  would  greatly  interrupt  the  Courfe  of  Dealing 
between  Man  and  Man,  if  God  had  not  provided  a  Remedy  tor  it,  which  he  has  done  by  Gold 
and  Silver  dug  out  of  Mines.     And  if  the  Subject  fhould  have  it,-  the  Law  would  not  permit 
apoph.  149.      him  to  coin  it,  nor  put  a  Print  or  a  Value  upon  it,  for  it  belongs  to  the  King  only  to  fix  the  Va- 
i8y.' Davu;  19.  lue  of  Coin,  and  to  afcertain  the  Price  of  the  Quantity,  and  to  put  the  Print  upon  it,  which  be- 
».  b.  ing  done,  the  Coin  becomes  current  for  fo  much  as  the  King  has  limited.     But  if  the  Subject 

fhould  have  the  Ore  of  Gold  and  Silver  which    is  found  in    his   Land,  he  could    not   convert   ic 
b,   Afs   ,  2<  into  Coin,  nor  put  any  Print  or  Value  on  it.     b  For  if   he   makes  Coin,  it  was  High-Treafon 
Fitz.  Corone'      by  the  Common  Law  before  the  Statute  of  25.  Ed.  3.  cap.  2.  as  it  appears  by  23  Afs.  where 
Treafon"^'     a  Woman  was  burnt  for  forging  or  counterfeiting  Money,  and  it  was  High-Treafon  to  the  King, 
Fieta Hb.  1. cap.  becaufe  he  has  the  fole  Power  to  make  Money.     So  that  the  Body  of  the  Realm. would  receive  no 
1°,'  17. 'i3gInft'   benefit  or  Advantage  if  the  Subject  mould  have  the  Gold  and  Silver  found  in  Mines  in  his  Land  ; 
Notes  on  1  Finch  but  on  the  other  Hand  by  appropriating  it  to  the  King,  it  tends  to  the  univerfal  Benefit  of  all 
f02r'ea^  thH."7.  tne  Subjects,  in  making  their  King   able  to  defend  them  with  an  Army  againft  ail  Hoftilities, 
10.  pi.  i,  which  and  when  he  has  put  the  Print  and  Value  upon  it,  and  has  difperfed  it  among  his  Subjects,  they 
Fdonybrforethe  are  thereby  enabled  to  carry  on  mutual  Commerce  with  one  another,  and  to  buy  and  fell  as  they 
statute  of  25     have  Occafion,  and  to  traffick  at  their  Pleafure.     Wherefore  for  thefe  Reafons,  viz.  for  the  Ex- 
Law3'18  n°C     cellency  of  the  Thing,  and  for  the  NeceiTuy  of  it,  and  the  Convenience  that  will  accrue  to  the 
Subjects,  the  Common   Law,  which  is  no  other  than  pure  and  tried  Reafon,  has  appropriated 
«  Lane  26.       the  Ore  of  Gold  and  Silver  to  the  King,  in  whatever  Land  it  be  found.     c  And  Gerard  laid  that 
it  would  be  inconvenient  for  a  Subject  to  have  Gold  and  Silver  found  in  Mines  in  his  Land,  be- 
caufe Mines  of  Gold  and  Silver  are  the  Fountains  out  of  which  the .  Treafure  is  drawn,  and  they 
ferve  to  provide  an  Army  and  Force  againft  foreign  Hoftilities,  and   to  make  Money  and  Coin 
for  the  carrying  on  of  Commerce  and  Traffick  among  the  Subjects,  and  if  the  Law  mould  fuffer 
.the  Subject  to  have  it,  thefe  Conveniences  would  be  totally  loft,  and  the  Public  would  never 
16*1. aC"     "'     ibare  of  them.     And  another  Inconvenience  would  alfo  follow,  which  is,  d  that  thereby  the  Sub- 
ject would  furpafs  the  King  in  Treafure  and  Subftance,  which  would  make  the  Subject  honourr 
able  and  powerful,  and  the  King  contemptible,  and  liable  to  be  depofed  or  rebelled  againft  :  For 
a  Subject  who  is  fuperior  to  the  King  in  Subftance   and  Treafure  will  feldom  obey,  and  for  the 
Servant  to  be  greater  than  the  Mafter,  or  the  Subject  greater  than  the  King,  is  very  difpropor- 
tionable,  and  iubverfive  of  ail  Order  and  Rule.     And  luch  would  be  our  Law  here,  if  it  fhould 
make  Subjects  PofTefTors  of  Mines  of  Gold  and  Silver.     But  the  Law  of  England  is  not  fo  unrea- 
fonable  nor  irregular,  but  it  obferves  a  due  Proportion  and  Symmetry  in  the  Members  of  the  pub- 
lic Weal,  and  therefore  it  makes  the  King  Poffeffor  of  all  Mines  of  Gold  and  Silver  in  whatever 
Lands  they  are  found  within  the  Realm.     And  upon  the  three  Reafons  above  mentioned,  and 
efpecially  upon  this  fourth  Point  concerning  the  Inconvenience  of  it,  they  and  all  the  reft  of  the 
Counfel  for  the  Queen  relied.     And  to  prove  ihat  the  Law  of  the  Realm  is  and  always  has  been 
accordingly,  they  produced  divers  Precedents  and  Matters  of  Record  out  of  the  Exchequer  in 
the  Times  of  feveral  Kings,  whereof  one  was  in  the  Time  of  King  Edward  3.  and  was  as  follows. 
Anno  32.  Ed.  3.      Devons  :  This  Indenture  made  between  our  Lord  the  King  of  the  one  Part,  and  John  Balancer  and 
Rot.  4.  Walter  Golbeter  of  the  other  Part,  witneffeth,  that  our  faid  Lord  hath  committed  and  let  to  the  faid 

John  and  Walter  his  Mines  of  Gold  and  Silver  and  of  Copper  in  the  County  of  Devon,  which  may  be 
found  in  Mountains,  and  in  wild  and  defart  Places  hereof ter  by  two  Tears  next  to  come,  fo  that  the  faid 
John  and  Walter  may  dig  to  find  the  Mines  in  all  Places  where  they  pall  fee  bejl  for  the  Profit  of  our 
faid  Lord  the  King,  in  the  fame  Mountains,  wild  and  defart  Places,  and  not  in  Gardens,  nor  under  the 
Houfes  of  any,  and  in  cafe  it  fhall  be  neceffary  for  them  to  fell  Trees  in  Order  to  make  the  faid  Mine, 
they  fh  all  pre fently  pay  for  the  Trees  which  they  fhall  fo  fell  to  thofe  to  whom  they  belong,  according  as 
it  (hall  be  agreed.  And  they  fhall  render  for  the  fame  Mines  to  our  faid  Lord  the  King  20  Marks  for 
the  Tear  next  to  come,  that  is  to  fay,  10  Marks  at  the  Feasl  0/Eafter,  and  10  Marks  at  the  Feasl 
of  St.  Peter  in  the  Gule  of  Augult.  And  for  the  fecond  Tear  our  faid  Lord  the  King  Jhall  have  the 
fifth  Part  of  the  Gold,  and  of  the  Silver,  and  of  the  Copper,  which  fhall  come  from  the  fame  Mines. 
And  that  none  (hall  meddle  in  the  digging  to  find  fuch  Mine,  but  the  faid  John  and  Walter  and  their 
Servants  during  their  Term,  &c.  Given  at  London  the  1  ith  Day  of  July  in  the  Tear  of  the  Reign 
of  our  faid  Lord  the  King,  of  England  the  32.  and  of  France  the  19.  In  32.  Ed.  3.  Rot.  4. 

By  which  Leafe  made  of  his  Mines  of  Gold  and  Silver  (it  was  faid)  it  appears  that  he  called 
them  his  Mines  of  Gold  and  Silver  which  are  in  another's  Soil,  for  the  Words  are  that  they  might 
dig  to  find  the  faid  Mines  in  all  Places  where  they  floould  fee  b eft  for  the  Profit  of  the  King,  and  if  in 
all  Places  without  Exception,  ergo  it  is  in  the  Lands  of  Subjects  ;  and  the  Words  of  Reftraint, 
viz.  and  not  in  Gardens,  nor  under  the  Houjes  of  any,  imply  that  they  fhall  not  be  reftrained  to  dig 
in  other  Places  of  others  than  in  Gardens  and  under  Houfes  •,  and  by  the  Limitation  of  the  Pay- 
ment for  the  Trees  felled  to  them  to  whom  they  belong,  it  is  implied  that  they  might  fell  the 
Trees  of  Subjects,  and  they  fhall  be  intended  Trees  growing  where  the  Mines  are,  and  not  elfe- 
where  •,  for  if  by  Force  of  the  Leafe  they  could  not  have  felled  the  Trees  of  any  others  than  of  the 
King'himfelf,#  then  he  would  not  have  referved  any  Payment,  or  at  leaft  he  would  have  referved 
'  the  Payment  to  himfelf  only,  and  not  to  others.  And  if  any  one  will  fay  that  the  King  demifed 
the  Mines  of  Copper  alfo,  which  ought  to  be  intended  in  his  own  Soil,  and  not  in  the  Soil  of 
another,  and  therefore  that  the  fame  fhall  be  intended  of  the  Gold  and  Silver  Mines,  Sir, 
if  this  fhould  be  granted  as  to  the  Copper  Mines,  yet  it  cannot  be  granted  as  to  the  Mines 
of  Gold  and  Silver,  for  it  is  proved  that  the  LefTees  have  Power  given  them  by  the 
Leafe  to  dig  in  the  Land  of  another,  and  if  they  could  not  do  fo  by  Law,  it  cannot  be 
fo  intended .  of  another's  Soil  for  Copper,  ergo  this  Power  muft  neceiHarily  be  referred  to  the 
digging  in  the  Land  of  another  for  Gold  and  Silver.  And  from  this  Precedent  it  may  be  feen  how 
S  the 
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the  Law  was  taken  at  that  Time,  for  it  is  to  be  prefumed  that  fuch  Leafe  was  made  by  the  good 
Advice  of  Sages  of  the  Law,  and  that  the  Law  was  lb,  or  elfe  the  Leafe  had  not  been  made. 
Another  Charter  was  alledged  made   by  King  Richard  2.  in  this  Manner. 

Devon.  Richardus  fecundus  per  lit eras  fuas  pitentes  apud  Weflmonaflernim  1 50  die  Junii  anno  regni  fui  Anno  g.  r.  1, 
eilavo,  concejfit  Nicholao  V/ake  clerico,  et  licentiam  dedit  -pro  fe  et  hieredibus  fuis  quantum  in  fe  fuit-t 
quod  ipfe  omnes  mineras  auri  et  argenti  in  comitatu  Devon,  ubicunque  eas  invenire  potent,  tarn  infra 
libertates  quam  extra  (habit a  licentia  fodendi  in  terra  ilia  ubi  hujufmodi  miners  fuerint)  per  fe  et  depu- 
tatos  fuos  fcrutari,  foders,  et  in  operationibus  ponere,  et  met  alia  ibidem  inventa  triare  et  purgare  pof- 
ftt,  a  datu  pr<efentium  ufque  ad  finem  decern  anncrum  proxime  fequentium  et  plenarie  complendorum.  No- 
lens quod  idem  Nicholaus  feu  deputati  fui  interim  amoveantur  de  commodo  fuo  in  hac  parte  fa:.iendo,  feu 
quod  aliquis  alius  de  hujufmodi  m'meris  ibidem  fe  medio  tempore  intromittat.  ltd  femper  quod  idem  Ni- 
cholam'de  decima  parte  proficui  provenientis  de  miner  a  pradicla  facrofanclte  ecclefits  fideliter  refpondeat : 
Etpr&fato  regi  apud  Scacearium  fuum  fingulis  annis  in  tribus  feptmanis  fantli  Michaelis  de  nana  parte  e- 
jufdem  proficui,  pofi  triationem  et  purgationem  hujufmodi  auri  et  argenti  in  mineris  illis  inventorum,  fiJc- 
lem  compotum  reddat.  Et  pro  m^nis  labor  ib  us,  diligent  lis,  et  expenfis,  qua  ipfum  Nicholaum  et 
ditlos  deputatos  fuos  in  hac  parte  neceffario  apponere  oportabit,  prafatus  rex  vult,  et  tenore  prafentium 
concedit  pro  fe  et  haredibus  fuis,  quod  pr<sdi5ius  Nicholaus  et  ditli  deputati  fui  refiduum  ditli  proficui 
ultra  decimam  et  nonam  partes  ad  opus  fuum  propriumy  habeant,  et  inde  liber e  difponere  poffcnt,  prout 
pro  commodo  fuo  melius  viderint  faciendum,  &c.  In  cujus,  &c*  Tejle  rege  apudV/eftmonafterium  icf 
die  Junii  anno  regni  fui  Octavo.     In  8.  R.  2.  Rot.  22. 

Which  Charter  made  to  fearch  for  all  Mines  of  Gold  and  Silver  in  the  faid  County  ubicunque 
eas  invenire  poterit,  tarn  injra  libertates  quam  extra,  (it  was  faid,)  implies  that  the  King  took  himlelf 
to  be  the  Poffeffor  of  all  Mines,  for  the  Words  omnes  mineras  admit  of  no  Exception,  whether 
the  Mine  be  in  the  Land  of  a  SubjecT:  or  not.  And  the  Words,  habita  licentia  fodendi  in  terris 
Ulis  ubi  hujufmodi  miners  fuerint,  imply  that  the  King  intended  Mines  in  the  Soil  of  others,  and 
not  only  in  his  own  Soil,  for  thefe  Words  of  Licence  are  to  be  taken  to  have  Licence  of  the  Sub- 
jecT:, where  the  SubjecT:  is  the  Proprietor  of  the  Land,  and  not  where  the  King  is  feized  of  the 
Land,  for  there  the  Charter  is  fufficient  without  fuch  Licence.  And  the  Claufe,  nolens  quod  aliquis 
alius  de  hujufmodi  mineris  ibidem  fe  medio  tempore  intromittat,  implies  that  the  King  underftood  that 
he  had  Power  to  reftrain  all  Men  from  meddling  in  fuch  Mines,  viz.  in  any  Mine  whatever  with- 
in the  faid  County  without  Exception,  be  the  fame  in  the  Soil  of  a  SubjecT,  or  not.  And 
it  is  to  be  prefumed  that  fuch  Charters  were  made  by  the  Advice  of  Men  learned  in  the 
Law,  and  agreeable  to  the  Law  rather  than  otherwife.  And  although  the  Charter  contains  that 
Licence  fhalT  be  had  of  the  SubjecT;  to  dig  where  the  Mine  is"in  his  Land,  yet  it  cannot  properly 
be  intended  hereby  that  he  could  not  dig  there  without  fuch  Licence,  but  it  is  rather  a  Matter 
of  Curtefy  in  the  Prince,  than  of  Neceffity,  for  if  he  had  Licence  of  the  Poffeffor  of  the  Soil  to 
dig,  yet-if  he  had  not  the  King's  Charter,  neither  he  nor  the  Poffeffor  of  the  Soil  could  have  taken 
and  carried  away  the  Ore  of  Gold  and  Silver,  without  the  King's  Licence,  for  if  he  might,  then 
the  Charter  and  Licence  was  in  vain,  and  it  is  not  a  good  Expofition  nor  Implication  which 
tends  to  make  void  the  whole  Force  of  the  Patent.  And  fuch  Expofition  cannot  fe  maintained,  #  s 
for  the  Ore  of  Gold  and  Silver  is  the  King's,  and  if  it  is,  the  Law  *  gives  him  Means  to  come  to  13.  i  Finch 45°' 
it,  and  that  is,  by  digging  ;  fo  that  the  Power  of  digging  is  incident  to  the  Thing  itfelf,  and  ^  p- 
the  Claufe  of  Licence  is  but  Matter  of  Curtefy,  and  ferves  only  to  give  Notice  to  the  Poffeffor  Laws  i^g. 
of  the  Soil,  and  is  not  of  Neceffity  to  be  had. 

•  Another  Charter  was  alledged  which  was  made  by  King  Henry  4.  in  this  Form,  Effex.  Rex  Hen-  £nnoa-  H*'* 
ricus  quartus  diletlo  et  fideli  fuo  Waltero  Fitzwater  falutem.  9$uia  datum  esl  nobis  inlelligi,  quod  di- 
verf<e  perfona  quandam  mineram  auri  infra  regnum  noflrum  Anglic  invenerunt,  et  mineram  illam  a 
nobis  concelaverunt,  et  commodum  fuum  inde  fccerunt,  et  indies  facer e  non  defiftunt,  in  noslri  preju  - 
dicium,  damnum  non  modicum,  et  gravamen  ;  nos  indemnitati  noftrte  in  hac  parte  profpicere  volentes, 
affignavimus  vos  omnes  et  fingulas  perfonas,  quas  vobis  juxta  fanas  difcretiones  veflras  confiare  poterit 
notitiam  de  minera  hujufmodi  habere,  et  earn  a  nobis  concelare,  ut  fupraditlum  eft,  ubicunque  inveniri 
poterint,  tarn  infra  libertates  quam  extra,  ad  arreftandum  et  capiendum,  et  ipfos  Jlatim,  cumfic  capti  fu- 
erint, coram  nobis  et  concilio  noftro,  ubicunque  ditlum  concilium  noflrum  fuerit ,  falvb  et  fecure  et  modo 
honefto  ducendum,  ad  informandum  nos  et  dictum  concilium  fuper  pramiffis,  et  ad  faciendum  ulteri- 
us  et  recipiendum  quod  per  nos  et  ditlum  concilium  noflrum  ordinari  contigerit  in  hac  parte.  Et  ideo 
vobis  mandamus  quod  circa  pramiffa  diligenter  intendatis,  &c.  In  cujus  rei,  &c.  Tefte  Rege  apud 
Weftmonafterium  io°  die  Mali  anno  regni  fui  fecundo.     In  2.  H.  4.  Rot.  34. 

■  By  which  Letters-patent  it  appears  that  the  King  took  himfelf  to  be  the  Proprietor  of  the  Mine  of 
Gold,  in  whatever  Place  it  was  found  within  the  Realm.  For  the  Rehearfal  is  general  infra  reg- 
num Anglic,  without  expreffingin  the  Land  of  the  King;  and  the  not  difclofing  it  was  a  Conceal- 
ment from  the  King,  and  the  Profit  which  the  Finders  had  taken  was  to  the  Prejudice  and  Da- 
mage of  the  King,  although  it  was  not  expreffed  that  the  Soil,  wherein  the  Mine  was,  belonged 
to  the  King. 

Further,  as  a  great  Proof  of  this  Matter  a  Patent  made  by  King  Henry  6.  was  alledged,  which  4nn      H  6. 
■was  as  follows,  Devon.  Henricus  fextus  per  literas  patentes,  dat as  apud  Weftmonafterium  240  die  Fe-  Rot.  16^ 
bruarii  anno  regni  fui  quinto,  commifit  chariftimo  fuo  avunculo  Johanni  regenti  regni  fui  Francis,  Pro- 
tetlori  et  Defenfori  regni  fui  Anglic,  Duci  Bedfordi<s,  omnes  mineras  auri  et  argenti  in  regno  fuo  Anglia  : 
Habendum,  &.c.  per  fe  et  deputatos  fuos  per  decern  annos  proxitno  futuros  j  Jalvendo  exdefia  fantl<£  Dei 
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decimam  partem  auri  et  argenti  ficut  crefcunt,  et  prafato  regi  quindecimam  partem  puri  auri,  et  auin- 
decimam  partem  puri  argenti,  et  domino  folijive  terra ',  in  quo  feu  qua  hujufmodi  aurum  et  argentum 
eruntfofja,  vice/imam  partem  ficut  crefcunt,  et  faciendo  per  fe  et  deputatos  fuos  omnimodos  cuff  us  et  ex- 
Dcnfas,  rat-ione  minerarum  auri  et  argenti  pradibli,  per  fupervifum  et  contrarotidationem  efcheatorum 
Devon,  et  Cornub.  pro  tempore  exiftentium.  Nolens  quod  idem  avunculus  vel  deputaii  fui  fubtus  do- 
mes, five  in  terris  arabilibus  vel  pra.'is  alicujus  fodeant  vel  fodiat,  abfque  licentia  domir.i  hujufmodi Joli. 
Et  ft  forte  damnum  vel  malum  aliqucd  alicui  domino  vel  cuicunque  alii.,  per  foffuram  minerarum  dibla-. 
rum,  aut  per  carriagium  quod  ipfis  ex  hac  caufa  facere  opportebit,  infcrant,  emendas  rationabiles  dam- 
nifcatis,  prout  per  probos  et  legales  homines  pertin.  fuerint  adjudicat.  faciant,  &c.  with  CJauie  to 
make  Frovifion,  &c.     In  5.  H.  6.  Rot.'  16. 

By  which  Limitation  of  Payment  of  the  ssox'h  Part  to  the  Lord  of  the  Soil  in  which  fuch  Gold 
and  Silver  mould  be  dug  up,  (which  Lord  is  no  other  than  the  Perfon  who  is  feized  of  the.Soil) 
.  it  evidently  appears  that  the  King  and  the  Protector  alio  took  it,  (and  it  is  to  be  prefumed  that  the 
Law  was  fo,  and  that  they  were  informed  thereof  by  thole  who  knew  it  well)  that  the  Mines  in 
the  Soil  of  another  belonged  to  the  King  ;  and  that  the  Duke  by  force  of  the  Charter  might  dig 
in  the  Soil  of  any  Subject  for  Goid  and  Silver.  And  this  is  proved  by  the  Prohibition,  viz.  that 
the  Duke  mall  not  dig  under  Houfes,  or  in  arable  Land,  or  in  Meadows  without  the  Affent  of 
the  Proprietor  of  the  Soil,  for  otherwife  he  might  have  digged  in  arable  Land  or  in  Meadows. 
And  although  the  King  expreffed  that  the  20th  Part  mould  be  paid  to  the  Owner  of  the  Soil, 
and  that  Amends  mould  be  made  for  the  digging  and  Carriage  of  it  away,  this  is  but  a  Matter 
of  Curtefy  in  the  King,  and  not  of  Right,  and  therein  he,  of  his  fpecial  Grace,  abates  of  the  Ri- 
gour of  his  Prerogative  for  the  Benefit  of  his  Subjects,  for  the  Law  does  not  force  him  to  make 
any  Allowance  for  fuch  Things.  And  upon  the  Surrender  of  this  Patent  a  like  Patent  was  made  10 
the  fame  Protector  by  the  fame  King  on  the  i6th  Day  of  Auguft  in  the  nth  Year  of  his  Reign, 
for  12  Years  thence  next  enfuing,  of  all  fuch  Mines  ut  fupra  in  the  Counties  of  Devon  and  Corn- 
wall, by  which  the  15th  Part  of  pure  Gold,  and  the  15th  Part  of  pure  Silver  was  refer ved  to 
the  King. 

Annon.  Ed.  4,      Another  Charter  was  alledged  which  was  made  by  King  Edward  4.  in  this  Form,  North.umbr. 

Rot.  20.  Edwardus  quart  us  per  liter  as  juas  patentes,  datas  apud  Weftmonalterium  230  die  Martii  anno  regni 

fui  1 50  conceffit  pradibio  fratri  fao  Richer  do  Duci  Glouceflria,  Henrico  comiti  Northumbrian  et  aliis 
mineram  de  Blanchland  vocatam  Shildane  in  comitatu  Northumbria,  miner  am.  de  Alftan-  Moore  voca'am 
FecherSy  mineram  de  Kefwick  in  comitatu  Cumbria,  et  mineram  de  Cupro  juxia  Richmond  in  comitatit 
Eborum :  habendum  et  cccupandum  miner  as  illas  diclis  duci,  comiti,  et  aliis  pradiclis  per  fe  et  deputatos 
ac  fervientes  fuos  fufficientes  a  fefto  annunciationis  beat  a  Maria  virginis  proxime  futuro,  ufque  adfinem 
quindecim  annorum  proxime  fequentium  et  plenarie  complendorum.  !Solvendo  inde  prafato  regi  et  hare- 
dibus  Juis  oclavam  partem  puri  et  mundi  argenti  et  cupri,  et  dominis  foli  five  terra,  in  quo  mineral 
ilia  fodientur,  nonam  partem,  et  cur  at  0  ejufdem  loci  decimam  partem  of  the  Ores  prout  crefcunt,  ac 
faciendo  per  fe  et  deputatos  et  fervientes  fuos  pradiclos  omnimodos  cuftus  et  expenfas  circa  miner  as  prad,c~ 
tas  durante  termino  pradiclo,  Et  quod  pradiclus  dux,  comes,  et  alii,  &c.  in  omnibus  locis  infra  partes 
pradi  bias  per  fe  et  deputatos  ac  fervientes  fuos  pradiclos  eafdem  miner  as  liber  e  fcrutari  et  fodere,  quo!  lens 
neceffe  fuerit ,  poffint,  et  operare  in  eif.de in  et  earum  qualibet  abfque  impediment 0  prafaii  regis,  aut  ha- 
redum  fuorum,  epifcoporum,  abbatum,  prior  urn,  comitatum,  baronum^  feu  aliorum  efficiariorum  feu mi- 
niftrorum  prafati  regis,  aut  aliorum  quorum  curi  que,  ubicunque  minera  ilia  infra  partes  pradiclas 
inveniri  poterint,  with  Claufe  to  make  Provifion  for  the  Overage,  and  to  hold  Plea  of  all  'f  ref- 
paifes,  Plaints,  and  Contracts  made  in  Places  where  the  Mines  are,  and  with  Authority  to  make 
a  Steward  of  the  Court  there,  with  mandamus  univerfis  et  fingidis  quorum  into  eft  in  hac  parte,  quod 
efidem  duci,  comiti,  &c.  intendentes fir.t,   idc.    In  15.   Ed.  4.  Rot.  20. 

By  which  Record  fit  was  laid)  it  appears  that  the  Mine  which  contained  Silver,  whereof  the 
King  referved  the  8th  Part,  was  in  the  Land  of  another,  for  the  King  limited  to  the  Proprietor 
of  the  Soil  the  9th  Part  of  the  Ores,  And  if  fo  be  that  the  King  may  not  have  a  Mine  of  Cop- 
per in  another's  Soil,  but  that  it  fhall  be  intended  that  the  Soil,  out  of  which  the  Copper  was 
dug,  belonged  to  the  King,  yet  mail  it  be  taken  that  the  Soil,  out  of  which  the  Silver  mould  be 
dug,  belonged  to  others,  for  if  it  had  belonged  to  the  King,  no  Ore  mould  have  been  yielded 
of  it  to  another;  ex  quo  fequitur  that  he  who  is  of  Opinion  that  the  King  fhall  not  have  a  Mine 
of  Copper  in  another's  Land,  rnufl  confefs  by  this  Precedent  that  the  King  fhall  have  a  Mine 
of  Silver  in  another's  Land,  inafmuch  as  the  Precedent  limits  to  the  Lord  of  the  Soil  the  9th 
Part  of  the  Ore,  which  muff  be  of  the  Ore  of  Silver  only  by  his  own  Confeffion.  And  the  Power 
given  to  fearch  and  to  dig  in  the  Land,  of  another  is  worthy  of  great  Obfervaticn,  for  here  the 
King  does  not  exprefs  that  the  Patentees  fhall  have  Licence  of  the  Lord  of  the  Soil  to  dig,  as  the 
other  Precedent  before  expreffes,  bit  he  gives  them  full  Power  to  dig,  for  the  Words  are  poffint 

*  sccManw    l°dere  quotiens  neceffe  fuerit,  fo  that  the  King  ufes  his  *  Prerogative  fully  in  this  Point,  as  the  Law 

ForeftLawsi48. has  given  it  him. 

Anno  18. Ed.4.      Another  Patent   of  the  fame  King  was  alfo  alledged  in  this  Manner.      Northumbr.  Edwardus 

Roto1-  quart  us  per    lit  eras  fuas  patentes,  da!  as  apud  Weftmonafierium    it"  die  Martii  anno  regni  fui    180 

fuper  furfumredditionem  pradiclarum  liter  arum  pateniium  prafato  Richardo  duci  Ghuceftria,  et  aliis  fac-*. 
tarum,  commodumfuum,  nee  non  emendationem  et  tranquillitatem  regni  fui  Anglia  fpintaalem  confide* 
rans,  de  gratia  fua  fpeciali,  ac  de  advif anient  0  et  affenfu  conciUi.  fid,  conceit  et  ad  fir  mam  dimifit  Wil- 
Lelmo  Goderfwike,  et .  ali.  s  mercatvnbus  de  eclonia,  ac  cnidam  Dedcrico  Vaverfwike  de  regno  ^  Anglia 
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aurifabio,  omnes  et  fingulas  miner  as  aurum,  argent  urn,  cuprum-  v eh  plumbum  port  antes  in  comitate 
Nortbumbria,  Cumbria,  et  V/eftmaria,  prafato  regi  qucvifmodo  per tinentes  five  fpetlmtes  :  Habendum, 
&c.  mineras  illas  ditto  Willielmo  et  aliis  pradiSlis  per  fe ■  .et  deputatos  ac  fervientes  fuos  ffficientes  a 
fefto  annunciationis  ber.ta  Maria  virginis  proxime  juturo,  ufque  ad  finem  decern  annorum  ex  tunc  proxime 
fequentium  et  plenaru  complendorum.  Solvendo  inde  prafato  regi  et  haredibus  fuis,  quindecimam  partem 
puri  et  mmidi  auri  ct  argenti,  ac  cupri,  prout  crefcunt,  per  fupervifum  talis  perfona  aut  talium  per- 
foncrivn  quale s  per  prafatum  regem  ex  parte  fua,  et  per  fe  in  ea  parte  or  dinar  entur  et  afftgnarentur, 
ebfque  ahquo  alio  compoto  inde  prafato  regi  et  haredibus  fuis  in  fcaccario  fuo,  vel  abbi,  reddendo  five 
faciendo  durante  termino  praditto  ;  ac  facundo  per  fe  et  deputatos  ac  fervientes  et  affignatos  fuos  pra- 
ditlos  ommmodos  cuftus  et  expenjas  circa  mineras  praditlas  ;  necnon  folvendo  dominis  foli  five  terra,  in 
quo  miner  a  ilia  fodientur,  et  cur  at  o  ejufdem  loci,  prout  cum  iifdem  dominis  el  cur  at  o  commode  concordcre 
poterint  termino  pr  a  diet  o  durante,  with  like  Liberties  as  before.     In  18.  Ed.  4.  Rot.  31. 

By  which  Charter  it  appears  that  the  King  took  the  Mines  of  Gold  and  Silver  in  the  Lands 
of  others  to  be  his  Mines,  and  to  belong  to  him.  And  that  Mines  of  Gold  and  Silver  are  or 
rmy  be  by  the  Ir.tent  of  the  King  in  the  Soil  of  another,  is  proved  by  the  Payment  limited  to 
the  Lord  of  the  Soil,  as  with  him  might  be  agreed.  Which  Allowance  to  him  is  but  of  the  King's 
Clemency,  as  is  faid  before,  and   is  not  a  Duty  to  him. 

Alio  the  Letters  patent  of  King  Henry  7.  were  alledged  to  the  like  Purpofe,  which  were  as  fol-  Ann°  »•  h.  7 
lows;  Anglia.  Wallia.  Henricus  jeptimus  per  lit  eras  fuas  patent  es,  gerentes  datum  apud  Weflnvmafte- x  °t-  9J" 
rium  2JV  die  Februarii  anno  regni  fui  primo,  fecit  commiffionarios  fuarum  miner  arum  Anglia  el  Wal- 
lia tarn  linnci,  plumbi,  et  cuiri,  quant  auri  et  argenti,  diletlum  avunculum  fuum  Jafperum  Ducem  Bed- 
fcrdia,  Tb-.mam  Archiepifcopum  Ebcrum,  et  diver jos  comites,  dominos,  miiites,  et  alios,  gubernatores 
fuarum  minerarum  praditlarum,  ad  respondendum  omnimeda  proficua  eidem  regi  concemantia  ;  el  fe- 
cit Willi  e'mum  'Taylor  militem  contrarotulatorem  minerarum  JupradiEIarum  ;  habendum  mineras  pradic- 
tas  pradiclo  jafpero  avunculo  et  abis  pred'tlis  per  feipfos,  deputatos  fuos,  feu  fervientes  fujjiaentes,  a 
fejlo  purificationis  beata  Maria  virginis  ultimo  prateri:o,  ufque  finem  et  terminum  viginti  annorum  ex.i 
tunc  proxime  fequentium.  Reddendo  inde  eidem  regi  et  bar eaibus  fuis  quindecimam  partem  mundi  auri, 
Ct  ar genii  pun ;  ac  etiam  folvendo  capital:  bus  dominis  foli  et  terra,  in  quibus  miner  a  fodientur,  unde- 
cimam  partem  prtut  valent  et  crefcunt.  El  quod  pradibli  commiffionarii,  gubematores,  et  contrarotu- 
la tores  in  omnibus  locis  infra  partes  praditlas  per  fe,  &c.  eafdem  mineras  libere  fcrutari  et  fodere  poffmt 
in  eifdem,  et  in  earwn  qualibet,  abfque  impediment 0  pradicli  regis,  aut  haredem  Juorum,  aut  aliorum 
priorum,  comitum,  baronum,  feu  aliorum  officiariorum  fuorum,  aut  aliorum  quorumcunqae,  ubicunque 
mir.era  praditla  infra  partes  praditlas  inveniri  poterint.  Provfo  femper  quod  tcmnvffionarii  praditti, 
&c.  non  fodient  fubtus  domus  five  caftra  alicujus  ligeorum  regis  pradiclorum,  &c.  cum  diverfis  liberta- 
tibus  cur.  et  aucloritate  providindi  omnia  neceffafia  mineras  praditlas  concernentia.  In  1.  H.  7.  Rot.  92. 

Which  Record  purfues  the  others.  And  the  Claufes  of  the  Refervation  to  the  King  of  the  15th 
Part  of  the  neat  Gold  and  pure  Silver,  and  to  the  Lord  of  the  Soil  (which  is  the  Proprietor  of  the 
Soil  in  which  the  Mines  fhall  be  dug)  the  1  ith  Part,  as  alfo  theClaufe  that  theCommiflioners  may 
fearch  and  dig  for  the  Mines  wherever  they  may  be  found,  without  Impediment  of  any,  are  worthy 
of  Obfervation.  And  if  the  Mines  of  Gold  and  Silver  belonged  to  the  Proprietor  of  the  Land,  then 
the  King  did  ill  to  take  the  15th  Fart  himfelf,  or  any  Part  of  it,  and  to  limit  to  the  Lord  of  the 
Land  the  nth  Part  only,  for  in  that  Cafe  the  Lord  mould  have  had  the  vvho'e,  and  the  King 
nothing.  But  from  this,  as  well  as  from  the  Claufe  of  digging  it  appears  that  the  King  fhall 
have  the  Mints  of  Gold  or  Silver  in  the  Soil  of  another,  and  that  he  took  himfelf  to  be  (he  Pof- 
kiTor  of  them,  and  not  the  Tenant  of  the  Soil.  For  the  Appointment  of  the  nth  Part  to  the 
Lord  of  the  Soil  is  not  as  a  Duty,  but  done  out  of  the  Kings's  Benevolence  to  him,  as  ic  is  proved 
by  fome  of  the  Precedents  before,  whe.e  nothing  is  allowed  to  the  Tenant  of  the  Soil.  And  if 
the  Law  [  ives  to  th"  King  a  Mine  of  Gold  and  Silver,  it  is  reafonable  that  he  fhould  have  Means 
to  come  to  it.  And  upon  thefe  Precedents  cited,  fome  by  one,  and  fome  by  another  of  theCoun- 
fel  for  the  Que  n,  and  upon  divers  others  not  here  recited,  as  well  as  upon  feveral  hereafter  cited 
under  the  fecor;d  Point,  it  was  faid  and  relied  by  them  on  Behalf  of  the  Queen,  that  Mines  of 
Gold  and  Silver  in  the  Lands  of  Subjects  belong  to  the  King  by  Prerogative,  which  iscenfonant 
to  Reafon,  and  has  been  ufed  from  Time  to  Time  by  one  King  after  another,  which  continual 
Ufage  cannot  be  called  wrongful,  for  the  Lav/  is  not  known  but  by  Ufage,  and  it  is  Ufage  which 
proves  what  the  Law  is.  And  it  is  to  be  prefumed  that  thefe  Charters  or  Things  were  not  made 
or  done  without  the  Advice  of  the  Judges  and  other  Sages  of  the  Law,  and  they  are  all  enrolled 
in  the  Exchequer,  as  Things  of  Effect,  and  as  Foundations  to  Accounts.  And  as  another  great 
Proof  that  the  Law  is  fo,  divers  Accounts  were  alledged,  by  which  it  appears  that  the  Kings  of 
this  Realm  were  anfwered  for  divers  Profits  and  Revenues  upon  the  faid  Leafes  and  Charters  ex- 
tending to  Mines  of  Gold  and  Silver  in  the  Land  of  another.  One  Account  was  given  into  the 
Exchequer  upon  the  faid  Charter  htft  cited,  viz.  upon  the  Leafe  of  Mines  of  Gold  and  Silver*  Ante,r6 
and  Copper  made  by  King  Edward  3.  to  *  John  Balancer  and  Walter  Goldbeter  ;  by  which  it  ap- 
pears that  the  King  was  anfwered  for  the  20  Marks  for  the  firft  Year,  and  nothing  for  the  fecond 
Year,  becaufe  the  Leffees  died,  and  the  King  had  granted  the  Mines  to  others,  as  by  the  Record 
of  the  faid  Account  (which  was  recited  in  certain)  it  appears.  Another  Account  (it  was  faid)  ap- 
pears in  the  Exchequer  to  be  made  by  Henry  Bifhop  of  Winchefter  Cardinal  of  England,  one  of 
the  Executors  of  the  faid  John  Duke  of  Bedford  Farmer  of  the  faid  Mines  of  Gold  and  Silver  in 
the  faid  Counties  of  Devon  and  Cornwal,  for  the  laft  of  the  faid  12  Years,  whereby  he  rendered 
an  Account  of  the  15th  Part  of  the  pure  Silver  referved  upon  the  faid  Grant,  viz.  from  the  15th 
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Day  of  December ',  anno  zi.H.  6.  unto  the  16th  Day  of  Augufl,  anno  23.  H.  6.  and  upon  this  Ac- 
count he  paid  36  Pounds  Weight  and  two  Ounces  of  pure  Silver  arifing  from  the  fame  15th  Part< 
And  by  this  Account  it  alfo  appears,  that  former  Accounts  had  been  made  thereof  for  the  for- 
mer Years.  By  which  Accounts,  and  by  divers  others  hereafter  recited  under  the  fecond  Point* 
as  well  as  by  others  not  here  recited,  it  appears  that  the  King  has  been  anfwered  for  the  Reve- 
nue of  Mines  of  Gold  and  Silver,  as  well  fuch  as  were  in  the  Lands  of  others  as  in  his  own 
Lands ;  which  prove  that  the  Grants  were  executed,  and  the  Ores  dug  up  in  the  Lands  of  others, 
becaufe  the  Charters,  upon  which  the  Accounts  were  founded,  gave  Power  to  dig  for  Ore  of  Gold 
and  Silver  as  well  in  the  Lands  of  others  as  in  the  Lands  of  the  King.  And  the  Barons  of  the 
Exchequer,  who  took  the  Accounts,  would  not  have  charged  the  Accountants,  nor  have  taken 
the  Accounts  for  the  King  of, Things  which  belonged  to  others,  if  they  had  not  been  well  afTured 
that  by  the  Law  the  King  ought  to  have  the  Mines  of  Gold  and  Silver  although  they  were  in  the 
Soil  of  another,  but  they  would  rather  have  made  it  to  appear  that  the  Ores  were  had  out  of  the 
Land  of  the  King  only,  and  not  out  of  the  Land  of  others.  So  that  thefe  Accounts  do  effec- 
tually prove  that  Mines  of  Gold  and  Silver  in  the  Soil  of  another  belong  to  the  King. 
P.  36.  h.  6.  Another  Precedent  out  of  the  Exchrquer  was  alledged  as  a  third  Proof  that  the  King  mall  have 
Mines  of  Gold  and  Silver  found  in  the  Soil  of  another.  And  this  was  an  Information  and  the  An- 
fwer  to  it  which  appear  in  the  Remembrances  of  the  Exchequer  among  the  Rtcords  of  Eafxcr 
Term  anno  36.  H.  6.  Rot.  28.  in  dcrfo,  on  the  Part  ol  the  Kings  Remembrancer,  where  among 
other  Things  it  is  thus  contained.  Devon.  Memorandum  quod  Johannes  Botright  clericus,  prapo- 
Jitus  ac  gubernator  minerarum  domlni  regis  de  Btrferrers  in  comitatu  Devon,  venit  coram  baronibus 
hujus  fcaccarii  230  die  Aprilis  hoc  termino,  el  dedit  curia  intelligi,  quod  Robertus  Glover  receptor  mine- 
rarum dornini  regis  in  comitatu  Devon,  et  Cornub.  150  die  Mali  anno  regni  domini  regis  nunc  tricejimo 
fecundo,  apud  Berferrers  praditl.  1.44  Bolls  de  glance  ore  domini  regis  valoris  1 5  /.  6  s.  8  d.  per  pracep- 
tum  Rogeri  Chambernoun  de  comitatu  Devon  Armigeri,  cepit  et  afportavtt,  et  illud  ufque  quoddam  mo- 
lend'mum  juxta  Bockland  in  diela  parochia  de  Berferrers  cariavit,  et  illud  ibidem  liquefecit  et  finavity 
et  proficuum  fuum  inde  fecit,  domino  rege  inde  in  aliquo  minime  refponjo,  ad  damnum  domini  regis 
100/.  unde  petit  a  dvif amentum' curia?  in  pramiffis.  And  upon  this  Procefs  went  out  againft  the 
faid  Glover  and  Chambernoun,  which  hung  a  long  Time,  and  afterwards  Chambernoun  pleaded  in 
his  Difcharge  a  Pardon  made  to  him  by  the  Name  of  Cambernoun  of  Berferrers,  in  the  County  of 
Devon,  Efquire,  in  the  36th  Year  of  the  Reign  of  the  fame  King.  And  Wray  cited  an  Office 
found  before  the  Efcheator,  proving  that  the  Manor  ok  Berferrers  at  that  Time  belonged  to  a  Sub- 
ject, and  that  the  Lord  Brook  had  married  the  Heir  of  Ferrers,  and  was  feized  of  the  faid  Ma- 
nor at  that  Time,  in  which  (as  he  took  it)  the  Mine  was.  And  upon  this  it  was  inferred  that 
for  Glance-ore  taken  in  a  Mine  in  the  Land  of  a  Subject,  the  King  might  have  punifhed  any 
one.  And  for  his  Difcharge  he  was  forced  to  fue  to  the  King  for  Pardon,  knowing  by  his  Coun- 
fel  that  he  could  not  defend  the  Matter  by  the  common  Law. 

Wherefore  the  Precedents   being   in   three  Manners,  viz.  fome  being  Charters  and  Grants  of 

Mines  of  Gold  and  Silver  in  the  Lands  of  others,  and  fome  being  Accounts  of  the  Revenue  of 

fuch  Mines  in  the  Lands  of  others  which  have  been  paid  to  the  King,  and  the  third  Sort  fhew- 

Lne"1!'" '2I'    *n§  t^at  f^e  King  has  impleaded  Pernors  of  Ore  of  Gold  and  Silver  in  the  Lands  of  others,  prove 

'         flrongly  and  effectually  that  fuch  Mines  of  Gold  and  Silver  found  in  the  Lands  of  Subjects  be- 

i.  a.  2C0.  i64'b.  long  to  the  King  by  virtue  of  his  Prerogative.     For  as  touching  the  King's  Revenue,   there  is  no 

4  Co.  93.  b       Proof  in  Law  fo  ftrong  as  the  Records  of  the  Court  in  which  the  Revenue  is  paid.     a  For  Onf- 

164. 5  Mod*  48.'  low  and  Gerard  h\d  that  the  Records  of  every  Court  are  the  moft  effectual  Proofs  of  the  Law  in 

12  Mod.  569.     Re]ation   to  the  Things  treated  of  in  the  fame  Court ;  b  and  that  which  is  ufed  in  one  Court  is 

c  Jf.Fj"ch2I3-  Law  in  all  Courts,  and  throughout  all  the  Realm.     And  therefore  in  Matters  of  the  Crown,  as 

crompt.j.  c.     in  Appeals  of  Felony,  and  Indictments  of  Murder  and  Treafon,  and  fuch  like,  if  a  Queftion  a- 

67.b. Godb.295.  rjfes  wriat  js  the  _Law  jn  ^h  xhings,  and  what  not,  the  Records  of  the  King's  Bench  are  the 

-<!!  Finch  234.   moft  effectual  Proofs  of  it,  and  that  which  is  ufed  there  ought  to  be  taken  as  a  Proof  of  the 

Godw  24°"     ^aw  throughout  the  Realm  -,  c  for  that  Court  treats  of  fuch  Things,  and  has  Jurifdiction  of  them, 

e  crompt.  j.  c.  ano^  the  Records  there  are  Teftimonies  of  the  Law  in  thofe  Points.     And  if  a  Queftion  arifes 

311.  a.  upon  the  Law  concerning  the  Property  of  Goods  or  Chatties  real  or  perfonal,  or   concerning 

f  1  Finch  240.   Rights  or  Titles  to  Lands  or  Tenements,  the  Precedents  of  the  Common  Bench  are  the  moft 

Crompt.  y.  c.    effectual  Proofs  of  it,  d  becaufe  that  Court  treats  of  fuch  Matters,  and  that  which  is  ufed  and  prac- 

105.  a.  Godb.    tjfeci  t[iere  ought  to  be  taken  for  Law  in  the  King's  Bench,  if  the  Record  is  removed  there  by 
T5'.     r         Error,  and  throughout  the  whole  Realm  alfo.     e  And  if  a  Queftion  arifes  touching  the  King's  Re- 

S    Lift"       vs     T  9  C  ^^  ^^*""  ^"^  ^™ 

Bro.Account 85.  venue,  and  what  Thing  belongs  to  the  King,  which  brings  Revenue  to  him,  and  what  not,  and 
Prerog.  15.G.      what  is  the  Law  touching  the  fame,  and  what  not,  the  Records  of  the  Exchequer  are  the  moft 

Uy»  2.7,  pi.  14.^*  "  1  * 

11  C0.S9.  b.  effectual  Proofs  of  the  Law  therein,!  f  for  fuch  Things  are  treated  of  in  that  Court,  and  that 
-Finch3-24'  which  is  ufed  in  that  Court  is  Law  not  only  there  but  in  every  other  Court,  and  throughout  the 
crompt.  j.  c.    Realm.     And  hereupon  On/low  faid,  that  Littleton  has  fhewn  us  that  an  Action  of  g  Account  does 

106.  a   Comynsnol;  Ylt  ao.ainft  Executors  for  any  but  the  King  only,  and  (as  it  feems  to  him)  the  King  fhall  have 

4-17*   -But  now  o  /  o  /  '  \  ^  >  o 

by  thcStatute  of  an  Action  of  Account,  and  fo  is  the  Law.  But,  Sir,  where  did  Littleton  learn  this  ?  or  of  whom  ? 
Atiion  oTac-6*  Certainly  of  the  Exchequer,  and  no  where  elfe;  for  there  fuch  Matters  are  treated  of,  and  Ac- 
count is  given  a- counts  for  the  King's  Duties  are  there  cleared  up  and  anfwered,  and  who  fhall  account,  and  who 
fn'the^feof5  not>  appears  there,  and  there  are  Records  to  warrant  the  fame.     And  becaufe  it  is  fo,,  Littleton  af- 

cornmonPeifons.  firms 
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firms  the  Law  to  be  fo,  and  not  to  be  fo  in  that  Court  only^  but  throughout  the  Realm,  for  the 
Tjfage  of  any  one  Court,  in  a  Matter  whereof  it  has  proper  Conufance,  ought  to  be  affirmed  for 
Law  in  all  Courts,  and  the  Records  of  fuch  Court  are  Patterns  whereby  the  whole  Realm  may 
know  the  Law  in  fuch  Cafes.     a  And  fo  (he  faid)  in  the  Cafe  vouched  by  Littleton  out  of  1 1.  H.  4. a  L!ttlet-  §  «57- 
where  Cockain  Chief  Baron  demanded  of  the  Juftices  of  the  Common  Bench,  if  one  held  of  the  ^'.^V^Bar' 
King  to  find  him  a  Man  to  war  within  the  four  Seas,  whether  or  no  this  was  Grand-Seijeanty,  to  l84-  Bro.  Te- 
which  it  was  anlwered,  that  it  was,  and  then  he  demanded  whether  or  no  the  King  fhould  havenwes,3'Rehef5' 
Rel.ef  according  to  the  Value  of  the  Land,  ad  quod  non  fuit  rejponfum  ;  for  they  did  not  need  to 
give  him  any  Anfwer  to  that  Point,  becaufe  if  it  was  Grand-Serjeanty,  he  might  know  by  theUf-^J^;"^.^ 
age  in  the  Exchequer  what  Sum  he  fhould  pay,  for  from  thence  came  the  Knowledge  of  the  Law  J7&.  ^Roi.Abr. 
in  this  Point  to  the  Judges  of  the  other  Courts,  and   therefore  their  Silence  to  that  Queftion  was  Hatdr/sfi.' 3* 
more  proper  than  an  Anfwer,  and  by  their  Silence  they  attributed  the  Knowledge  of  it  to  the  Ex-  Li«.  r.  9t. 
chequer.     And  from  thence  alfo  Litihton  obtained  the  Knowledge  of  the  Law  in  this  Point,  viz.4Btc!Ab^'2oi. 
b  that  if  the  King's  Villain  purchafes  Goods,  and  aliens  them  before  Seizure,  yet  the  King  may  Ante  *43  (k)- 
feize  them  afterwards ;  for  fuch  was  the  Ufage  of  the  Exchequer,  in  which  Court  fuch  Goods  were 
anfwered  for  to  the  King.     And  there  he  learned  c  quod  nullum  tempus  cccurrit  Regi.   .  And  upon 


this  Gerard  put  a  Cafe  which  was  debated  in  the  Exchequer  in  the  Time  of  the  prefent  Queen,  in  c  mton    'a" 
which  he  himfelf  argued,  and  it  was  thus  :  d  Sir  William  Candijb  who  was  Treafurer  of  the  Cham-  <»  p.  2.  Eiiz.  ;n 
ber  to  King  Henry  X.  and  to  King  Edwa-d  6.  and  to  Queen  Mary,  was  indebted  to  the  faid  King  Dca";RcY"' 
Edward  and  Queen  Mary,  and  being  fo  indebted  he  purchafed  divers  Lands,  and  alien'd  them,  o.  Bendi.  \\%. 
and  of  Part  took  an  Eftate  to  him  and  to  his  Wife,  and  Part  remained  in  the  Hand^  of  others,  ^d°b"_  ll'^'. 
and  he  died  without  rendering  an  Account,  and  it  was  debated  whether  or  no  thefe  Lands  could  vide  brompc 
be  feized  into   the  Hands  of  the  prefent  Queen,  and  be  retained  by  the  Courfe  of  the  Common  ]'c'w5,  b,Iir' 
Law  until  an  Account  was  made  by  Candiflj  ;  for  Candi/b  was  not  bound  to  the  King  in  any 
Recognizance  or  Obligation,  but  the  Matter  of  the  Seizure  refted  entirely  upon  the  Common 
Law  :  And  there  it  was  well  debated  at  the  Bar  by  the  Counfl  for  the  Queen,  and  by  the  Coun- 
fel  for  Sir  William  Sentlow,  Captain  of  the  Guard,  and  his  Wife  late  the  Wife  of  Sir  William  Can- 
dijb, upon  Demurrer  in  Law  on  this  Point,  and  after  full  Argument  thereof,  all  the  Barons  of 
the  Exchequer  agreed  that  the  Seizure  of  the   faid  Land  for  the  Queen  was  lawful.     For  there 
were  almoft  an  infinite  Number  of  Writs  and  ProceflTes  of  this  Sort  in  the  Court  of  Exchequer,  a 
great  many  whereof  were  alledged  and  fhewn  to  the  Court,  by  which  it  appeared,   e  that  if  any  e ,  Finch  319, 
one  is  Accountant  to  the  King,  or  if  any  Money,  or  Goods  or  Chatties  perfonal  of  the  King  come  *Finch  »9*- 
to  the  Hands  of  any  Subject  by  Matter  of  Record,  or  by  Matter  in  fait,  the  Land  of  fuch  Sub-  iXT'b. 
ject  is  charged  therewith,  and  liable  to  the  Seizure  of  the   King,  into  whatfoever  Hands  it 
comes  afterwards,  be  it  by  Defcent  or  Purchafe,  or  otherwife :  For  the  King  might  there  have 
feized  the  Land  in  the  Hands  of  Sir  William  Candifh,  and  by  the  fame  Reafon  in  the  Hands  of 
every  one  that  came  in  under  him,  for  nullum  tempus  occurrit  Regi.     f  And  the  Exchequer  has  a  f  4Ini*-  "9* 
Chancellor  and  a  Seal,  and  the  Writs  ufual  in  the  Chancery  of  the  Exchequer  to  feize  the  Land  C£!T'ik.  b! 
in  fuch  Cafe  are  more  ancient  than  the  Regifter,  or  the  Treatife  de  Prerogatixa  Regis:  And  upon 
this  Sir  William  Sentlow,  having  Intelligence  that  the  Law  was  againft  him  and  his  Wife  in  the 
Cafe,  compounded  with  the  Queen,  and  after  his  Compofition  had  a  Releafe  and  Pardon  of  the 
Queen  for  the  Refidue.     And  note  that  in  this  Pardon  it  -was  recited,  for  the  Maintenance  of  the  Pre  Notabw, 
rogative,  that  the  Lazv  was  with  the  Queen  in  the  Cafe.     And  fo  (he  faid)  the  Precedents  and  Re- 
cords of  the  Exchequer  were  taken  as  a  full  Proof  of  the  Law  in  that  Cafe,  and  not  as  the  Law 
of  the  Exchequer  only,  and  in  no  other  Courts,  but  as  the  Law  throughout  the  whole  Realm. 
8  And  upon  the  like  Reafon  (he  faid)  the  Cafe  is  ruled  in  50  Afs.  where  one  R.  had  received  cer-  e.$°  Afs'  *"•.  ?• 
tain  Money  of  Sir  Hugh  Spencer  who  was  attainted,  whereby  the  Money  belonged   to  the  King,  it 3." Bro?  14& 
and  R.  who  had  a  Leafe  jointly  with  his  Wife  died,  and  by  the  Award  of  all  the  Juftices  the  Term  charge 34  Join- 
in  the  Hands  of  the  Wife  h  Survivor  was  charged  with  the  Execution  of  the  King  for  the  Money  j  roptive^. 
for  the  King  might  have  had  Execution  of  it  in  the  Life  of  the  Hufband,  and  Latches  of  Time  A"tef  2fil  (»)• 

t_j  *^j  *  3nd  Ice    the 

in  his  Suit  (hall  not   hurt  the  King,  but  that  he  (hall  have  the  Term  in  the  Hands  of  the  Wife.  Books  there  ck- 
And  this  agrees  with  the  Reafon  of  Candijh's  Cafe,  which  was  warranted  by  many  Records  in  theed" 
Exchequer,  as  is  faid   before.     And,  Sir,  it  ii  reafonable  that  the  Records  of  Courts  fhould  bet>But  feeCo. 
taken  for  the  moft  fubftantial  Proofs  of  the  Law.     For  the  Reports  of  our  Law  are  for  the  moft  Litt-.  ,SS- a-. 
Part  made  up  of  the  Words  and  Sayings  of  Judges,  and  that  wherein  they  affent  is  taken  to  be  [enam  In'/™" 
Law;  a  fortiore  then  their  Judgments  entered  of  Record  in  Courts  ought  to  be  efteemed  of  as  fimPlebeindebt- 
great  or  greater  Weight  than  their  bare  Words  or  Sayings.     And  hereupon  they  concluded  that  tn&ilts,  after' 
in  the  principal  Cafe  here,  inafmuch  as  the  Records  and  Precedents  of  the  Court  of  Exchequer  his  Death  noEx- 
being  in  three  Manners,  viz  fome  being  Precedents  of  Grants  of  Mines  of  Gold  and  Silver  in  the  made  upon  the 
Lands  of  others,  and  fome  of  Accounts  for  the  Revenue  of  fuch  Mines,  and  the  third  being  Pre-  „*" t  'Vi' 
cedents  of  Suits  for  carrying  away  Ores  of  Gold  or  Silver  out  of  fuch  Mines  in  the  Lands  of  o-  Survivor, 
thers,  prove  that  the  Kings  of  this  Realm  have  continually  from  Time  to  Time  meddled  with 
fuch  Mines  in  the  Lands  of  others,  and  have  had  the  whole  Profit  of  them,  and  not  the  Lord  of 
the  Soil,  nor  any  other  without  the  King's  Charter,  from  hence  they  concluded  that  the  Preroga- 
tive of  the  King,  and  the  Continuance  of  it  is  fully  proved,  and  more  fully  than   by  the  Books 
of  Reports,  or  the  Opinions  of  private  Perfons.     '  Neverthelefs  it  was  faid  by  Gerard  that  in  the, 
Book  called  Expofitiones  vocabulortm,  which  was  put  in   Print  40  Years  ago,  ic  is  declared  that  vocXior°mJ 
Mines  of  Gold  and  Silver,  in  whatever  Lands  they  are,  belong  to  the  Kings  of  this  Realm.     So  loS.BrpPorone 
Wray  faid  that  Bejket  an  Apprentice  who  was  well  learned  in  the  Law,  in  his  Reading  extant  up-  134!  v\rl  Abt, 
on  the  Statute  de  Charta  Forefta  affirmed  that  if  there  were  Mines  of  Gold  or  Silver  in  the  Lands  j>t<*iy°eati™( 
of  Subjects  within  the  Foreft,  they  belong  to  the  King.     So  he  faid  that  he  had  feen  the  Laws 
of  St.  Ed-ward  the  Confeflbr,  in  which  it  was  contained  quod  Thefauri  de  terra  pertinent  domino  Re- 
gi.    And  fo,  Barhom  faid,  the  Laws  of  William  the  Conqueror,  which  he  had  feen,  had  the  like 
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like  Words,  which  Laws  were  recited  to  the  Conqueror  by  the  Sages  of  the  Realm,  who  were 
oifthe' Earth up'^worn  tnat  tney  wou^  truly  recite  before  him  the  Laws  of  the  Land,  nihil pratemuttenies.  Which 
and  notwith'in  Words,  Thefauri  de  terra,  the  faid  Serjeants  took  to  be  Ores  of  Gold  and  Silver,  and  not  Treafure- 
doesEno"bc!on  trove,  which,  they  faid,  art  czlkd  Thefauri  *  in  terra,  and  not  de  terra.  So  that  thefe  Authori- 
totheKing,  butties,  and  the  above  Precedents;  and  the  Reafons  before  given  at  the  Beginning  in  Regard  to  the 
BriuTz^k1'  Excellency  of  the  Metal,  and  the  Necefficy  of  it,  and  it's  Tendency  to  the  public  Utility,  do  all 
s.p.  c.  40.  a.  agree  in  one,  that  the  King  flia.ll  have  all  Mines  and  Ore's  of  Gold  or  Silver  in  the  Lands  of  Subjects. 
I  Finch  1-76'  &£$  as  t0  what  may  be  laid,  that  they  (hall  not  belong  to'the  King,  becaufe  they  are  not  re- 
Couei's ini*. 67.  cited  as  Prerogatives  in  the  Treatife  de  Premgaiiva  Regis,  to  this  all  of  them  who  argued  on  th6 
Part  of  the  Queen  faid,  that' al  mod  ali  the  Prerogatives  there  recited  belonged  to  the  King  before 
that  Treatife  was  written.  And  Burha.n  (aid  that  the  greateft  Part  of  them  is  recited  by  Brittoii 
PrTr'o'gatfv'lT.'z."  'n  ms  Book  in  the  Chapters  of  'Trovers,  and  of  the  Rights  of  the  King,  which  Book  was  written  be-t 
pi-  18.  fore  the  Treatife  de  Prerogativa  Regis  ;  t  and  that  Treatife  does  not  contain    all  the  Prerogative^ 

of  the  King,  but  Paft  of  them.     For  they    fiid   that  the  Prerogatives  before  recited,  viz.  3  thac 
andtibe3BTOks"  tne  King  fhall  have  an  Action 'of  Account  againft  Executors,   band  that  the  King  fhall  have  the 
there  cited.        Goods  of  his  Villain  fold  before  Seizure,  c  and  that  the  King  fhall  feize  the  Land  which  belonged 
to  him  who  ought  to  render  an  Account  to  him,  dor  who  had  received  any  Goods  or  CiVartles 
321  "bV431      of  the  King,  into  whatloever  Hands  the  fame  Land  co'mes  afterwards,  are  not  recited  in  the  faid 
Treatife  de  Prerogativa  Regis,  and  yet  they  are  Prerogatives  allowed  to  the  King  by  Law.     c  And 
sit^y,"  ch-  f°  Onflow  faid   that  the  King  by  his  Prerogative  may  wave  Iffue,  and  demur  in  Law,  or  e  contra 
^'s  Cafe.        may  wave  Demurrer,  and  plead  to  Iffue,  and  yet  this  Prerogative  is  not  recited  in  the  faid  Trea- 
tile.     And   fo  Gerard  faid  that  the  King  fhall  have  '  Preafure-trove,  and  Efcheats  z  of  thofe  who 
iit\l)2.  '   a  'are  attainted  of  Treafon,   h  and  before  the  Statute  of  1  Edw.  3.  the  King  fhould  have  had  in  Fee 
e  see  Ante  s      m9  Land  holden  of  him  and  aliened  without  Licenfe,  and  yet  thefe  Points  are  not  recited  in  the 
(d)  and  the  *    T "reatife  de  Prerogativa  Regis .     'And   he   alfo   faid   that   in   45.  Ed.    3.  it  appears  that  one  at- 
fited?  the'e      tainted  at  the   Suit  of  the  party'  in  a  D'ecies  tantum  came  into  the  Bench  to  agree  with  the   Kino- 
and    the  Party,  and    after    he    had   agreed  witn   the  King  he    delivered   the  Money  due  to  the 
f  See  Ante  242  Plaintiff  to  the  Plaintiff's  Attorney,  and  the  King's  Serjeant  (hewed  to  the  Court  that  the  Plain- 
Boc.rV-'''  '    "^was  indebted  to  the  King,  in  great  Sums,   and  prayed  tha;  the  Money  rriight  be  fta;d  until  he 
td.  had  difcharged  himfelf,  et  ftc  fuerunt ;  and  afterwards  he  went  into  the  Chancery  and  difcharo-ed  • 

himfelf,  and  the  Money  was  delivered  to  the  Attorney  back  again.     By  the  Rule  of  which  B;Tok 
(b)eand  the212  it  appears  that  the  King  has  a  Prerogative  to  have  in  Satisfaction   of  his  Deb:  that  which  is  deli- 
Books  there  cit-  vered  in  Court  in  Execution  to  the  King's  Debtor,  and  yet  fuch  Prerogative  is  not  found  amonc  [\ 
the  Prerogatives  recited  in  the  faid  Treatife  de  Prercgativa  Regis.     k  And  fo  Wray  faid  that  if  rhe 
«■  T.9Ed.3.26.a.  Patron  does  not  prefent  within  6  Months,  and  the  Bifhop  and  after  him  the  Metropolian  fuifer 
AKeladcn^."  Lapfe,  or  if  the  Bifhop,  Patron,  and  Metropolitan  fuffer  Lapfe,  the  King  fhall  have  the  Prefent- 
p.  14.  Ed.  3.      ment  by  his  Prerogative,  as  it  may   be  collected   by  27.   Ed.  3.  and  yet  this    is  not    recited  in 
pedit  ^f!pjm'  the  Treatife  de  Prerogativa  Regis.     So  that  it  is  no  good  Argument  to  fay  that  the  King  has  noc 
■miby.  stamf.    a  Prerogative,  becaufe  it  is  not  recited  in  the  Treatife  de  Prerogativa  Regis,  for  the  King  h  .s  b/ 
rerc-g.  .,9.  a.    ^e  Common  Law  more  Prerogatives  than  are  thefe  recited,  and  if  they  are  proved  by  Ufage,  or 
Fite'.Deci&ttni  ^y  otner  fubftantial  Proof,  it  is  fufflcient.     So  in  our  Cafe,  inafmuch  as  it  is  proved  by  fufficienc 
tum  12.  Matter  before  recited  that  the  King  has  a  Prerogative  in  fuch  Mines  of  Gold  or  Silver  in   the 

Lands  of  others,  it  ought  to  be  received  and  allowed. 
g#Mj*7'  ™{J"  And  as  to  what  may  be  faid,  that  the  digging  of  the  Land,  and  carrying  away  the  Gre  which' 
'iuare inipedit '  is  a  Part  of  the  Soil,  cannot  be  claimed  by  Prerogative,  becaufe  it  touches  the  Freehold  and  In- 
xl  2Dcra)&5StBurl|;  heritance  of  the  Subject  ;  to  this  it  was  faid  that  this  is  no  Cbftacle  to  the  Claim  of  Preroga- 
Prefent.  aiEgiife  tive,  for  every  Prerogative  contains  in  it  a  Prefcription,  and  refts  in  Ufage.  Ai.nd  as  Prefcrip- 
inc^b!"'?!^1' tion  and  Ufage  may  give  Title  or  Ltereft  to  the  Subject  in  the  Freehold  or  Inheritance  of  the' 
Toft  43'g.  (ej.  King,  '  as  in  Common,  W7ay,  or  Eftovers  claimed  by  Prefcription  "in  the  Land  of  the  Kinp-, 
(tj-  or  in  Waifs,  Eft'rays,   Wreck,  or  fuch  like,  of  Right  belonging  to  the  King  and  yet  claimed  by 

'Co. Lin.  114.  Prefcription  by  Subjects,  fo  and  by  the  fame  Reafon  (Bdrham  faid)  Prefcription  and  Ufage  may 
v*  give  to  the  King  a  Title  or  Intereft  in  the  Freehold  of  a  Subject.     For  he  (hall  not  be  in  a  worfe 

Condition  than  a  Subject  is,  and  a   Subject  by  Prefcription  againfl  another  Subject,  and  again  ft 
the  King  alio,  fhall  have  Things  which  touch  the  Freehold  or  Inheritance  of  another  Subject  or 
of  the  King,  and  to  fay  that  the  King  cannot  have  the  like  againft  another  Subject  would  be  ab- 
furd,  efpecially  in  the  Cafe  here  where  the  Prefcription  and  Ufage  (lands  with  fuch  Reafon  as   it 
does.     And  that  the  Records  prove  a  Prefcription  or  Ufage  in  the  Prerogative,   none  can  deny. 
And  the  King  had  and   has    many  Prerogatives   which   affect  the   Freehold    of  another.     And 
hereupon  Gerard  faid  that  before  the  Statute  of  Magna  Charta  the  King  by  his  Prerogative  Er/rght 
take  Trees  out  of  the  Woods  of  others  lor  the  Repairs  of  his  Caftles,  and  by  the  Statute  of  Magna 
Charta  cap.  21.  he  has  reftrained  hirrielf  from  fo  doing,  for  the  Words  of  the  Statute  are,  thither  we, 
nor  our  Bailiffs,  nor  others  fo  all  take  any  Man's  Wood  for  our  Caftles,  or  other  our  Neceffaries  to  be  done, 
but  by  the  Licenfe  of  him  whofe  t':e  IVicd  is  ;  by  which  Act  it  is  implied  that  before  the  King  mi^ht 
have  done  it:  And  this  Prerogative  extended  to  the  Freehold  of  another.     So  (he  faid)  the  Sta- 
tute de  Charta  Foreftx  cap.  1.  ordains,  That  all  Forefts  which  King  Henry  our  Grandfather  aff'oref.ed 
fhall  be  viewed  by  good  and  lawful  M>n,  and  if  he  has  made  For  eft  of  any  other  iVcod  more  than  of  his 
own  Demtfn,  whereby  the  Owner  of  the  Wood  hath  Hart,  forthwith  it  fhall  be  difafforefled ;  by  which 
m p.  -. h.  3.     (he  faid)  it  appears  that  the  Kino;  might  afforreft  the  Woods  of  others,  and   thereby  the  Subject 
j^rifitUy'  was  reftrained  from  cutting  down  his  own  Woods  without  Licenfe.     So  that  the  King's  Prero°-a- 
caufeth^waft"  r'Ve  may  toucn  tne  Ereehold  of  another.    And  from  thefe  Acts  he  took  it  that  the  Things,  which 
was  done  by  the  the  King  is  reftrained  by  them  from  doing,  were  lawful  before,  and  not  that  they  Were  unlawful 
bisUD"ithbef0re  to  ^e  ^one  ke*ore'  anc^  were  ^formed  by  thofe  Acts.     m  Alfo  he  put  the  Cafe  in  P.  7.  H.  3.  in  At- 
tachment for  Waft  againft  Tenant  in  Dower,  awre  viv.:tinr,t  fraitv.m  eft  eiftcco.tum  ;  and  the  Feme 
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faid  that  M.  quondam  vir  fuus  per  p-aceptum  Regis/regit  vivarium,  et  cepit  iotum  pifcem  ad  opus  Re-o 
gis,  et  ipfa  pqftea  refecit  prout  potuit,  and  it  was  adjudged  a  good  Plea:   By.  which 'it  appears  that;*  27 Afs.  pi.4.9. 
the  King,  or  any  odier  by  his  Command,   may  break  a  Stew,  which  is  another's  Freehold,  and  ^.33™ n™&s 
take  the  Fifh  for  his  Provifion   by  Force  of  his  Prerogative.     *  And  tVray  find,  if  a  Villain,   who.Dy  6  .'pj.  23. 
is  the  Freehold  and  Inheritance  of  another,  comes  into  the  King's  LVefence,   the  Lord  of  the  Vil   pkpi'.A^'737' 
lain  cannot  take  himiq  the  Prefence  of  the  King,  as  it  is  adjudged  in  27.  Afs.  for  the  King's  Pre   Co.  l;  1. 1-7.  b. 
fence  is  a  Protection  to  hrm  for-the  Time  :  So  that  the  Prerogative  of  the  King  takeSaway  from  ij^ah.^, 
the  Lord  his  Ule  of  and  Power  over  his  Villain,  who  is  his  Freehold  and  Inheritance.   a  And  Onflow  Kitch.  33*-  ,x 
faid  that  if  the  King  has  a  Kent-charge  in  Fee  out  of  any  Land,  he--  may  diftrain  lor  it  by  his  Pre-  a  H       Ed 
rogative  in  all  tne  other  L.mds  of  him   who   ought  to  pay  it,   by   13.  Ed.  4.     So  that  the  other  6. pi.  1.  Fits.  ' 
Freeholds  of  the  Party   fhall  be-  liable  to  the  Diftrefs  of  the  King  by  Reafon  of  his  Prerogative.  ^gerr^ft7cfsBrg' 
And  feveral  other  Cafe's  were  put  by   the  Counfel  for   the  Queen,  to  prove  that  fhe   had  as  welhs0^  56.  a. 
divers  other  Prerogatives  which  are  not  recited  in  the. Treadle  de  Prerogative.  Regis,,  as   1  reroga-  Gouti/h  iy5' 
rives  which  tend  to  charge  the  Freehold  and  Inheritance  of  another,  which  I  have  here  omic.ed  G°dt>-  z'95. 
for  Brevity's  Sake,   having  mentioned  the  moft  material  of  them.     And  hereupon  tbey  concluded  4  mV.  i,T°' 
that  for  thefe  Reafons,  Precedents,  and  other  Things  ab'Vefaid,  all,  Mines  of  Gold  and    Silver.  rrp  Wms.  307. 
in  the  Lands  of  Subjects,  if  they  are  open,  and  all  Ores  of  Gold  and  Silver  in  the  1  «ands  of  Sub- s.xcc.\'ZA:, 
jecb,   akho'  the  Mines  thereof  are  not  open,  (which  Cafes  are  all  one,  and  ftand  upon  the  fame;)  £inch  J0°- 
Reafon  with  Regard   to  the  Prerogative  of  the  Queen)  with  Power   to  dig  in  .the  Lands  of  Sub-  4  Bac.  Abr.i'9a, 
ie'ets  for  the  fame,  and  to  carry  them  away,   with  all  other  Incidents  thereto,'  belong  of  Right  to  V&'  An!e243 
'the  Queen.  •  '*'' 

And  againft  this  nothing  was  faid  on  the  other  Side,  upon  this  Point,  by  any  of  thofe  who  ar-  e  cc^ra  for  the 
gued  for  the  Ear',  but  by  Sbirborn  only,  who  alledged  the  Opinions  of  f  me  by   Implication  to  Ear1- 
be  to  tile  contrary.     b  As  the  Opinion  of  Newton  in  19.  H.  6.  where  he  fays  that  if  a  Man  gives  b  M  19.  h.  6. 
Land  in  Fee  which  is  not  worth   40  d.  per  ann.  and  by  fome  Accident,  as  by  a  Mine  or  Gold  or  +*v  *{/**{  ff~ 
Silver  found  in  it,  it  becomes  worth  100/.  per  ann.  and  he  is  impleaded,  and  vouch  ;s  the  Feoffor  Bro.  lo.Protef- 
to  Warranty,  the  Feoffor  may  fhew  that  the  Land  was  but  worth  40  d.  per  ann.  at. the  Time  of  voucher 6q 
the  Feoffment,  and   for  fo  much  he. is  ready  to  enter  into  the  Warranty,  and  this  Plea   fhall    be  -  Roi.  Atr.-72. 
good,  and  he  fliali  not  warrant  more  than  it  was  worth  at  the  Time  of  the  Feoffment ;  but  if  he    ' pl"  *'  3-    . 
enters  generally  into  the  Warranty,  he  fhall  render  in  Value  as   much  as  it  is  worth  now.     By 
which  Saying  Neivton  meant  that  the  Mine  of  Gold  and  Silver  fhould  be  recovered  with  the  Land, 
and  fhould  not  belong  to  the  King.     And  other  Things  Sbirborn  faid,,  which  were  not. maintained 
by  his  Companions.     For  Bell  faid  that  he  would  not  fpeak  to  this  Point  either  one  Way  or  other. 
And  Mead  exprefly  affirmed  that  the  Queen  by  her  Prerogative  fhould  have  all  Mines  and  Ores 
of  Gold  and   Silver  in  the  Lands  of  Subjects ;  and  therefore  I  omit  the  reft  of  Sb,r bom's  Argu- 
ment on  this  Point. 

As  to  the  fecond  Point,  it  was  inferred  for  the  Queen,  that  if  the  Queen  fhall  have  by  her  Pre*      *  Point; 
rogative  all  Ores,  and  alfo  all  Mines  of  Gold  and  Silver  in  the  Lands  of  Subjecfs,  from  thence  it   orl  eQiieen* 
will  follow  in  a  Manner  confequentially  that  fhe  ought  to  have  thefe  Ores  a^d  Mines  of  Copper  whether  the 
now  in  Queftion,  that  is,  as  well  the  'five  Hundred  Thoufand  Pounds  Weight  contained  in  the  Prerogative  tLe 
firft  Plea  in  Bar,  as  the  other  one  Hundred  Thoufand  Pounds  Weight  contained  in  the   fecond  Mi^s  of  Copper 
Bar.     For  it  is  ednfeffed  that  thefe  fix   Hundred  Thoufand  Pounds  Weight  of  Copper  co  tain  them'"';"SGoid 
Gold  or  Silver,  fo  that  two  Metals  are   mixed  together,  the  one  Copper,  and  the  other  Gold  or  0I  Si,ver>  which 
Silver,  and  the  Gold  and  Silver  belongs  to  the  Queen,  and  fhe  cannot  draw  it  out  without  melt-  of  subieas/" 
irig  the  Copper  •,  for  in  one  fame  Mafs  or  Parcel  there  may  be  Copper  and  Gold,  or  Copper  and  s- p-  'Finhct! 
Silver,  and  in  the  melting  of  it  it  is  difcerned  and  divided,  and  not  otherWife-,   and  if  the  Queen  wing.  Max.  ieg". 
cannot  have  the  Gold  and  Silver  which  belongs  to  her  without  melting  the  Copper,  then  (lie  ought  6z- r1-  **■ 
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to  have  the  Copper  to  melt,  for  elfe  fhe  would  lofe  her  own,  and  if  fhe  fhall  have  it  to  melt,  fhe  But  now  fee  the 
fhall  keep  it  to  her  own  Ufe,  for  fhe  is  not  bound  by  the  Law  to  melt  it,  and  to  deliver  the  Cop  |?^esof  I^r' 
per  to  the  Poffeffor  of  the  I,2nd,  for  the  Charge  of  purging  and  melting  it  is  greater  perhaps  and  ?  wig  m. 
than  that  of  the  digging.  And  if  the  Queen  fhou'd  be  at  fuch  Charge,  and  the  Law  fhould"^6,  Poft339- 
make  her  deliver  it  to  the  Poffeffor  of  the  Soil,  therein  the  Law  would  lay  a  heavy  Burden  and  Ex- 
perice  upon  her,  who  ought  rather  to  abound  in  Riches  for  the  Safeguard  of  her  Subjects,  than  =  h.  41.  Ed.  3. 
to  want  them.     And    alfo  by   this   Means  the  Law    would   make  the  Queen  a  Servant  to  the  ?'  a;B'°-  Char- 

/  ^^.  ter  de  terres  13. 

Subject  to  melt  his  Copper  for  him,  which  would  be  a  very  unwife  and  unreafonable  Law.     But  36.  h.  6.  27.  a. 
our  Law  is  more  coHfori'ah'f.  to  Reafon  in  all  it's  Provifions,  and  therefore  it  fays  in  this  Cafe  as{J',rdp^'MBr°- 
in  others,  that  bet  aufe  the  Gold  or  Silver  and  the  Copper  are  together  and  indivifible  in  the  Soil,  h.  7. 15.  pi.2g. 
and  zrc  (o  incorporated  that  they  are  as  one  entire  Thing,  therefore  the  Gold  and  the  Silver  be-  Bro.'chart«-de 
in'g  more  worthy  .fhall  draw  to  it  the  Copper,  which  is  lefs  worthy,  for  omne  magis  dignum  trahit  "■■•<•«  $*.  c-hat- 
cdfe  minus  dignum.     So  that  the  Queen  being  Poffeffor  of  the  one  fhall  be  Poffeffor  of  the  other.  'J**  Finch' m. 
And  Wi  ay  refembled  this  Cafe  to  the  Cafe  of  Charters  of  Inheritance  being  in  a  Cheft  or  Box  Wing.  Max.reg. 
fealed,  c  if  the  Poffeffor  thereof  dies,  the  Charters  fhall  go  to  the  Pleir,  and  the  Box,  if  it  was  32sP(r.)I7'see° 
open,  to  the  txecucors,  but  inafmuch  as  it  is  fealed,  whereby  the  Charters  and  the  Box  are  be-  'nuch  Ma»cr 
come  one  entire  Thing,  and  inafmuch  as  the  Charters  are  more  precious  than  the  Box,  therefore  coweHinft.  6t, 
the  Heir  who  has  the  Property  of  the  Charters,  fhall  have  the  Box  alfo,  and  not  the  Executors,  6> 
caufa  qua  fupru.     d  So,  he  faid,   if  a  Chariot  which  is  drawn  with  fix  Horfes  falls  upon  a  Man,  JAnno8  Ed 
and  kills  him,  the  Florfes  fhall  be  forfeited  to  the  King  as  a  Deedand,  as  well  as  the  Chariot  which  Fitz.corone58s' 
killed  the  Man,  becaufe  rhey  were  fattened  to  the  Chariot,  fo  that  they  were  altogether  as  one '9?- s' ^^ 
entire  Thing  which  occafioned  his  Death.     e  And  fo,  Gerard  faid,  if  an  Obligation  is  made  to  two,  k  c.  420. 

e  H.  8  F.H.4.  24.  b.  f-er  Danby,  M.  10.  H.  6.  47.  p).  ioo.  Fitz.  Dette  38.  Bro.  Forfeit.  16.  Jointenants  32.  Pierog.  23.  Hale  on  F.  N.  B  32.  ?•  I  Rol.  R.  7.  Lilt.  R. 
9>.  Gouldlb.  20.  Hardr.  26,  490.  T.  Raym.  7,  121,  122.  Crompt.  Juft.  31.  a.  3  Inft.  55.  H.  P.  C.  29.  I  Hawk.  P.  Q.  68,  §  7.  t  Finch  145,  2  Finch  178. 
Via.  Abr.  ti'..  Prerogative T.  2.  pl.  11.  tit.  UtUwry  J,  pl.  i.  Ant£  243  [fj.  Sed  Contra  Ante  259  (g). 

i  or 
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of  if  two  are  poffcffed  of  a  Horfe,  and  the  one  is  attainted,  the  King  fhall  have  the  Obligation 
-     and  the  whole  Duty,  or  the  Horfe,  becaufe  it  is  a  Thing  entire. 

And  to  prove  and  fortify  .this  Argument,  viz.  that  where  Gold  or  Silver  is  mixed  with  bafe 
Metal,  the  King  fhall  have  the  whole  Ore  or  Mine,  a  Record  was  alledged,  which  appears  in  the 
Remembrances  of  the  Exchequer,  among  the  Commiffions  and  Letters-patent   of  Eafter  Term 
7  Ed.  3.  ex  parte  Rememor.    which  was  as  follows. 
Am,©  7.  ej.  3.      SdPop.     Rex  diletlis^et  Jidelibus  fuis  Jcbanni  de  Jugg  et  Henrico  de  Jfifhbury  falutem.     Cum  ex  often  - 
(tone  d  letli  et  fidelis  nojtri  Galfridi  de  Scropo  accepimus,  quod  qua  dam   miner  a  tupri  auro  et  plumbo 
mixta  fub  folo  Roberli  Brown  in  comit  itu  Salop  jam  imieoitur,  et  vohntes  quod.  Thefaur.  el  Bar  ones  de 
Scaccaro  noflro  certiorentur  fuper  modo  et  forma  inventior.is  miner -a  pradicta,  et  per  auem,  vet  per  quos, 
et  in  quibus  loci s  invent a  fuerit,  el  quahter  commodum  nof.rum  melius  inde  fuccrefpoterimus,  ac  etiam  fi 
aliquid  inde  a/port at urn  fit  feu  elongatum  a  prima  invent ione  ejufdem,  necne.     Et  fific,  tunc  quantum, 
per  quos,  et  quahter,  affignavimus.vos.  ad-  fupervidendum  miner  am  praditlam,  et  ad  inquire-dum  tcr 
facr  amentum  proborum  et  legalium  hominum  de  vicineto  par  Hum  filar  urn  ubi  eadem  miner  a  e>ij?it,  ac  de 
pramiffis  et  fingulis  premijforum  pleniuy  veritatem.     Et  idea  vcbis  mandamus  quod  ad  partes  pradi£las 
accedatis,  et  omnia  et  fingulapramiffa  exequamini  et  compleatis  in  forma  preditla.     Et  de  toto  veftro 
fatlo  in  hac  parte  Ihefaur.  et  Baronibus  de  di5lo  Scaccario  no/lro  apud  Wefimonaflerium,  circa  crajli* 
num  Santli  Andrea:  proxime  futurum,  vel  tunc  ad '  ultimum,  diflintle  et  aperte  corflare  facialis.     Ita 
quod  time  vltenus  or  dinar  e  valeamus  in  hac  parte,  prout  pro  comma  do  ncflro  melius  fore  viderimus  facien- 
dum, inquifitionem  inde  per  vos  captam  fub  figillis  veflris  et  figillis  eorum,  per  q«os  facia  fuerit,  tunc 
ibidem  remittentes,  et  hoc  breve.     Mandavi'mus  enim  vicecomiti  noslro  comitatus  pradifti,   quod  ad  cer- 
'  tos  dies  et  loca,  quos  eis  fc  re  facietis  ex  parte  noflra,  facial  venire  coram  vobis  tot  et  tales  de  balliva 
fua  de  vicineto  miner  a  praditla,  per  quos  rei  Veritas  melius  fciri  poterit  et  inquiri.     In  cujus,   csY. 
Tefle  Thef.  300  die  OHobris,  &c.     Per  breve  de  privato  figillo  inter  communia  de  anno  7. 

By  which  Record  it  appears  that  the  King  took  the  Law  to  be  that  the  Mine  of  Copper  bein°- 

intermixed  with  Gold  and  Lead,  and  found  in  the  Soil  of  another,  viz   in  the  Soil  of  Robert  Brown, 

belonged  to  him,  and  he  would  be  certified  how  he  might  make  his  Profit  of  it.     And  it  it  fhould 

be  taken  to  belong  to  another,  then  he  could  not  make  any  Profit  of  it. 

Anno  jy.  r.  z.      The  ^^e  Commiffion  to  the  like  Purpofe  made  by  King  Richard  2.  was  alledged  as   follows. 

Salop.  Rex  Richardus  fecundus  diletlis  et  fidelibus  fuis  Hugoni  de  Burnel  militi  ac  vicecomti  n-firo  Salop. 

falutem.     Sciatis  quod  cum  dileclus  ligeus  nofter  Jacobus  Minor  de  comit atu  Derby  nobis  demerit  intel- 

ligi,  quod  esJ  qua  dam  miner  a  de  cupro  et  argent  0  infra  dominium  prior  at  us  de  Wenlock  alienig.  Jive 

ibidem  circa  eundem  prioratum  in  diffo  comit  atu  Salop,  de  qua  quidem  viineraproficuum  non  modicum,  Ji 

nos  tales  operarios  fuper  eandem  miner  am,  qui  ibidem  pro  commodo  noftro  operari  vakant  et  fcirent,  crdi- 

nare  vellemus,  nobis  poffit  evenire,  nos  indemnitati  noflra  in  hac  parte  profpicere  volentes,  ac  pro  eo  quod 

idem  Jacobus  ad  magnum  proficuum  nobis  in  hac  parte  fe  obtulit  faciendum,  affignavimus  vos  et  a'terum 

veftrum  ad  ordinandum  quod  praditlus  Jacobus  ibidem  in  minera  praditla,  in  quantum  hoc  abfque  preju- 

dicio  alicui  contra  leges  regni  noflri  Anglia,  et  abfque  abflratlione,  demolitione,  ant  deflruclione   aliqiia- 

rum  domorumfwe  gard'morum  cujufcunque  occafione  operis  prediEli  faciendi  fieri  pojjit,  abfque  perturba- 

tionejive  impediment  aliquali  operari  poffit,  cf?'.  In  cujus,  tic.  Tefle  R.ege  apud  Wefimonaflerium  4° 

die  Junii  anno  regni  fui  iy°.     In  17.  Rich.  2.  Rot.  12. 

Which  Commiffion  giving  Power  to  the  Sheriff  to  caufe  the  faid  Minor  to  work  for  the  King  in 
the  faid  Mine,  which  confifted  of  Copper  and  Silver  together,  being  in  the  Soil  of  another,  viz. 
of  the  Prior  of  Wenlock  or  thereabouts,  proves  that  the  King  underftood  (and  it  is  to  be  prefumed 
that  his  Acts  are  done  with  good  Counfel,  and  according  to  Lawj  that  the  Mine  was  his  own,  and 
that  it  did  noc  belong  to  the  Lord  of  the  Soil. 
4Qno7.  H. 4.  To  the  like  Purpofe  a  Charter  made  by  King  Henry  4.  in  the  Form  f  llowing  was  alledged. 
Devon.  Rex  Henricus  quartus  d.leflo  fibi  in  exemplo  JVillielmo  Charleton  priori  de  Pylton,  falutem. 
Sciatis  quod  cum  commiferimus  quantum  in  nobis  eft  Henrico  Darby  et  Johanni  Darby  filio  fuo  Minato- 
ribus  miner  as  plumbi  qua  port  ant  et  babent  de  argento  in  comit  atu  Devon,  pro  termino  10  annorum,  red- 
dendo inde  nonam  libram  de  puro  argento  inde  proveniente,  et  folvendo  nobis  et  aliis  quibus  convenit  omnia 
alia  proficua  et  denarios  ad  nos  et  alios  pradiflos  inde  per  tin.  per  fupervifum  et  contrarotulationem  vef- 
tram,  prout  in  Uteris  noftris  paientibus  inde  confetlis  plenius  continetur :  Affignavimus  vos  ad  ditlas 
miner  as  in  Comit  atu  pradiclo  fupervidendas,  et  ad  hujufmodi  nonam  libram  et  aHa  proficua  el  denarios 
praditlos  bene  et  fideliter  contrarotuland-  Et  ideo  vobis  mandamus,  quod  circa  pramffia  diligent er  inten- 
datis,  et  eafaciatis  et  exequamini  in  forma  praditla.  In  cujus  rei,  &c.  quam  diu  nobis  placuer it  duratur. 
Tefle  liege  apud  Weft  m.  90  die  Februarii  anno  regni  fui  70.     In  7.  H.  4.  Rot.  20. 

Alt'io'  this  Charter  does  not  mention  fo  exprefly  as  the  former  that  the  Mines  wercin  the  Lands 
of  others,  yet  by  the  Words  folvendo  nobis  et  aliis  quibus  convenit  omnia  alia  proficua  et  denarios  ad 
nos  et  alios  inde  perlinentia  per  fupervifum  et  contrarotulationem  veftram,  He.  it  is  to  be  intended  that 
the  Charter  fhall  extend  to  Mines  in  the  Lands  of  others,  for  {the  others)  may  be  the  Lords  of  the 
Land,  to  whom  the  King  of  his  Grace  and  not  of  Duty  was  willing  that  Amends  fhould  be  made. 
And  fo  the  Reafon  holds  Place  as  well  for  Mines  of  Lead  or  other  bafe  Metal,  as  for  Copper,  if 
fo  be  Gold  or  Silver  be  in  it. 
Anno  17.  H.6.  And  many  Charters  made  by  King  Henry  6.  were  a'ledged  to  this  Purpofe,  whereof  one  was  as 
follows.  Devon,  et  Cornub.  Henricus  fextus  per  liter  as  fuas  patent  es  datas  apud  Manerium  de  Skene 
ii°  die  Junii  anno  regni  fui  170  conceffit  Johanni  Sollers  omnes  et  fingulas  miner  as  auri  et  argenti 
cum  omnibus  eas  tangentibus  infra  comitatus  Devon,  et  Cornub.  ubicunque  inveniri  contigerint,  ac 
etiam  omnes  mintras  plumbi  qua  pertant   et  habent  de    auro  et    argento  infra  comitatus  praditlos 

ubicunque 
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ubicunque  Jimiliter  infra  eojdem  Comitatus  inveniri  contingerint :  Habendum  et  occupandum  omnes 
et  fingulas  mineras  pr^dittas,  &c.  a  tempore  expirationis  termini  duodecim  annorum  Duci  Bed- 
fordid  conceffi  afque  ad  finem  20  annorum  ex  tunc  proxime  et  plenarie  complendorum.  Solvendo  inde 
frxfato  regi  et  hxredibus  fuis  quindecimam  partem  puri  auri*  et  quindecimam  partem  puri  argenti,  etfa- 
ciendo  per  fe  et  deputatosfuos  omnimodos  cuftus  et  expenfas  circa  miner  am  pra  die!  am  debit  e  apponenda.  Et 
quod  idem  Johannes  S oilers  durante  termino  fuo  infra  comitatus  pradittos  perfe  et  deputatos  fuos  ac  fervi- 
entes  fuos  quofcunque  hujufmodi  mineras  quarere,  inveftigare,  et  fodere  in  eifdem  mineris  et  inibi  operare 
valeat,  abfque  impediment 0  pn-efati  regis  vel  haredum  fuorum,  aut  aliorum  officiariorum,  minijlrorum,  vel 
ligeorum  fuorum  quorumcunque,  ubicunque  hujufmodi  miners  inveniri  contigerint ;  with  a  Claufe  thac 
he  fhall  not  dig  fubtus  domosxfeu  caslra  alt  quorum  ligeorum  prafati  regis  pro  mineris  pradittis,  and 
with  a  Claufe  to  make  Provifion  for  Woods  and  Labourers,  &c.  In  17.  H.  6.  Rot.  45. 

By  which  Charter  (it  was  faidj  the  King  demifed  not  only  the  Mines  of  Gold  and  Silver,  but 
alfo  the  Mines  of  Lead  which  contained  Gold  or  Silver,  in  whatever  Place  they  fhould  be  found 
within  the  faid  Counties,  in  which  Cafe  he  underftood  that  he  had  an  Intereft  in  them,  and  a 
Power  to  demife  them.  And  further  the  King  gave  him  Power  to  fearch  and  dig  without  Impe- 
diment of  any  of  his  Lieges,  in  whatever  Place  fuch  Mines  might  be  found,  which  is  as  much 
as  if  he  had  faid,  whether  they  be  in  the  Lands  of  Subjects,  or  in  our  own  Lands.  And  the 
Claufe  of  Reftraint  from  digging  under  the  Houfes  or  Caftles  of  the  Lieges  of  the  King  implies 
that  he  might  dig  in  other  Places  of  the  Lieges  of  the  King,  as  in  their  Lands  and  Wafts. 

Another  Patent  was  alledged  made  by  the  fame  King  in  Form  following,  Devon,  et  Cornub.  Anno  i°>  u.6> 
Henricus  fextus  per  literas  fucts  patent es  datas  apud  Weftm.  1 6°  die  Septembris  anno  regnifui  30°  con- 
jlituit  dilettnm  capel'anum  fuum  Johannem  Botright  faerie  Theologize  profejforem  contrarotulatorem 
omnium  miner  arum  fuarum  auri  et  argenti,  cupri,  auricalci,  et  plumbi,  infra  comitatus  Cornub.  et  Devon, 
ac  omnium  aliarum  miner  arum  fuarum  in  quibus  aliquod  metallum  in  quo  aliquid  auri  vel  argenti  ha.be- 
tur,  continetur,  feu  aliquo  modohaberi  feu finari potent  in  comitatibus pradittis.     In  30.  H.  6.  20.  25. 

Which  Patent  being  genera!  (it  was  faid)  ought  to  be  taken  to  extend  generally  to  all  bafe  Mines, 
in  which  aliquid  auri  vel  argenti  habetur.  And  thefe  Words  aliquid  auri  vel  argenti  are  to  be 
noted  (as  Wray  faid)  in  Reipect  of  the  Quantity,  for  be  the  Quantity  of  Gold  or  Silver  in  the 
bafe  Mine  great  or  fmall,  it  is  all  one,  as  he  faid,  and  the  Word  (aliquid)  warrants  this  Senfe  and 
Acceptation. 

Another  Patent  was  alledged  of  the  fame  King's  in  Form  following.  Cornub.  et  Devon.  Henri-  Anno  3*-  H-6» 
cus  fextus  per  literas  fuas  patentes  datas  apud  IVeftmonaft.  200  die  Junii  anno  regni  fui  310  conflituit 
Johannem  Botright  clericum  prapofitum  et  gubernatorem  omnium  et  fingularum  miner  arum  fuarum?  de 
quibus  aliquid  aurum  vel  argentum  haberi  feu  finari  poterit>  in  comitatibus  Cornub.  et  Devon,  ubicunque 
inveniri  poterint.  Ac  etiam  concefit  ditto  Johanni  omnes  mineras  cupri,  flanni,  et  plumbi,  de  quibus 
aliquid  aurum  vel  argentum  haberi  feu  finari  contigerit,  in  comitatibus  pradittis.  Habendum  et  occu~ 
pandum  pro: ditto  prapofito  et  gubernatori  ad  ufum  ejufdem  pradittas  mineras  per  feipfum,  vel  per  fuffi- 
cientes  deputatos  fuos,  pro  quibus  pr<efato  regi  refpondere  tenebitur,  quamdiu  prafatus  Johannes  erga 
eundem  regem  in  officio  prapofitur a  et  gubernationis  praditta  fe  bene  gefferit.  Reddendo  et  folvendo  inde 
prxfato  regi  et  karedibus  fids  decimam  partem  puri  auri  et  puri  argenti,  ac  etiam  decimam  partem  cupri? 
flanni,  et  plumbi,  de  quibus  aliquod  aurum  vel  argentum  inveniri  feu  finari  contigerit  in  mineris  pr*e dic- 
iii,fumpttbus  fuis  propriis  per  quit endis  pariter  et  expenjis.  Dedit  iufuper  prafato  Johanni  plenam  po- 
tefiatem  vice  et  nomine  prafati  regis  committendi  et  ad  firm  .mi  locandi  prafatas  mineras,  et  quamlibet 
parcellam  earundem,  quibufcunque  firmariis  ditti  regis  ad  terminum  duodecim  annorum  a  datuprafentium : 
Reddendo  et  folvendo  prxfato  nuper  regi  et  haredibus  fuis  quamlibet  decimam  botlam  of  the  Ore,  vi- 
delicet cupri,  flanni,  el  plumbi,  in  quibus  aliquod  aurum  vel  argentum  exijlit,  ut  pradittum  eft  ;  with  a 
Claufe  to  dig,  abfque  impedimento  prxfati  regis,  vel  hteredum  fuorum,  aut  aliorum  officiariorum,  minif- 
trorum,  vel  ligeorum  fuorum  quorumcunque,  ubicunque  hujufmodi  miner a  inveniri  contigerint,  with  a  Claufe 
to  make  Provifion  for  Woods  and  Labourers,  &c.  Feodo  ecclefi<e  duntaxat  excepto.  In  31.  H.  6. 
20.  25. 

By  which  Patent  the  King  made  the  Patentee  Provoft  and  Governor  of  all  his  Mines,  wherein 
any  Gold  or  Silver  might  be  had  or  found  in  the  faid  Counties;  and  it  has  aifoexprefs  Words  of 
all  Mines  of  Copper,  Tin,  and  Lead,  wherein  any  Gold  or  Silver  might  be  had,  with  Claufe  to 
dig  without  Interruption  of  any  of  his  Lieges,  in  whatever  Place  fuch  Mines  fhould  happen  to 
be  found,  which  Words  (ubicunque,  &c.)  contain  Liberty  of  digging  in  all  Places  of  other  Men. 
And  the  Words  (de  quibus  aliquod  aurum  vel  argentum  habere  contigetit)  are  to  be  obferved  (as  it 
was  faid)  in  Refpect  of  the  Quantity  of  the  Gold  or  Silver  in  the  Copper,  Tin,  or  Lead,  for  they 
are  as  much  as  to  fay,  be  the  Quantity  of  the  Gold  or  Silver  great  or  fmall.  And  the  Refer- 
vation  of  the  tenth  Part  of  the  Copper,  Tin,  and  Lead,  in  which  any  Gold  or  Silver  might  be 
found,  is  to  be  noted,  for  thereby  it  may  be  feen  that  the  King  had  not  only  the  Gold  and  Silver, 
but  alfo  the  bafe  Metal,  and  the  Poffeffor  of  the  Soil  had  nothing  of  it,  quia  magis  dignum  trahit  ad 
fe  minus  dignum,  as  it  is  faid  before,  and  the  PofTefibr  of  the  valuable  Thing  fhall  be  alfo  the  Pof- 
feffor of  the  bafe  Thing. 

And  divers  other  Charters  of  the  fame  King  Henry  6.  were  alfo  alledged  to  the  fame  Purpofe.  Anno  33.  h.  6. 
As  one  which  appears  in  33.  H.  6.  Rot.  23.  made  to  Alvared  Cornborough  whereby  he  was  confti- 
tuted  Comptroller  omnium  miner  arum  fuarum,  in  quibus  aliquod  metallum,  in  quo  aliquid  auri  vel  ar- 
genti habeUiry  continetur,  feu  aliquo  mod')  haberi  feu  finari  poterit  in  comitatu  Cornubia. 

4  O  And 


I      ■_■■■!■     ■■■■  !■■—  -   i         ■■   ■  »      —  ■— u,  ^  —  —  ^—  -    .—  -  —    i        i     ■     .■     ■        ..■! ■■  *    ■    ■    ■  ■■■       ii     ■■   r     ■     ■■     ■■■.-...  ...^■■-  ■—  -. .,„    .,    ,... _, ■  i    .j     ■■- T-J ■- ? F  ■■■»■-■  --I-.-. *■■  ■      .  — 

326  Michaelmas  '!  erm  9  Si  10  Elizabeth,  in  Cam.  Scacc. 

Anno  34.  h.  6.  And  another  was  alledged  which  appears  in  %\H.  6.  Rot.  24.  by  which  the  fame  King  Hen- 
ry 6.  commijit  et  concefiit  duci  Eborum  amies  et  fmgulas  miner  as  auri  et  argenti,  et  quorumcunque  alb- 
rum  wetallorum  aurum  vel  argent  urn  in.fe  continentium  in  comitatibus  Devon,  et  Cornub.  Habendum  ad 
placitum  regis  pro  Jermino  viginti  et  unius  annorum,  &c.  with  Claufe  that  he  fliall  not  dig  fubtus 
domos  vel 'prat  a  alicujus  perfona,  &c.  and  with  the  Claufe  quod  inibi  operari  libers  valeat  abfque 
impedimen'o  prafati  regis,  idc.  vel  ligeorum  fuorum  quorumcunque,  ubi  hujujmodi  miner  a  infra  comitd- 
tus  pradiclos  inveniri  contigetint :  with  the  Claufe  to  make  Provifion  within  Liberties  and  without, 
except  within  the  Fee  o\  holy  Church,  as  before;  with  Provifion  fi  quis  plus  dare  voluerit,  that 
the  Duke  fhall  give  as  much. 

From  which  Charters  and  others  of  the  fame  King  alledged,  the  Counfel  for  the  Queen  inferred 

Anno  2.  Ed.  4.  as  before.  Another  Charter  made  by  King  Edward  4.  was  recited,  which  was  in  Engljh  in  Man- 
ner following.  Somerfet  and  Glquceftef.  Edward  the  fourth  by  his  Letters -patent  dated  at  Weft- 
minfler  the  o,oth  Day  of  July  in  the  feconJ,  Tear  of  his  Reign,  granted  unto  Galliai  de  Luine,  Wil- 
liam Mariner,  and  Simcn  Spirt,  and  to  every  of  them,  full  Power  and  Authority  to  fear ch,  break 
Ground,  and  dig,  and  to  make  Mines  within  the  Counties  of  Somerfet  and  Gloucefter,  or  in  any  Part 
of  the  faid  Counties,  'or  in  what  Ground,  or  in  whofe  Ground  that  it  be,  as  well  within  the  Fran- 
chifes  as  without,  within  the  fame  Counties,  where  that  they  think  that  any  Manner  of  Ore  fhould  be 
cf  Lead,  Tin,  or  Copper,  that  fhould  bear  either  Silver  or  Gold,  or  any  may  be  had  or  fined  out  of 
it,  for  the  Term  of  five  Tears  next  enfuing  after  the  Date  of  thefe  prefent  Writings,  unto  the  faid  Term 
be  fully  accompli  foe  d.  And  the  faid  King  willeth  that  the  faid  G  alii  as,  William,  and  Simon  accord  and 
agree  with  the  Parties  that  own  the  Soil  where  any  fuch  Ground  fhould  be  broken  and  digged  for  the  faid 
Mines,  as  Right  fhall  require :  Tielding  unto  the  j aid  King  and  his  Heirs  every  eighth  Bell  of  Ore  ;  that 
is  to  fay,  of  Lead,  Tin,  and  Copper  in  which  any  Gold  or  Silver  is;  with  a  Claufe  to  make  Provifion, 
and  to  make  their  Miih  to  fine  and  to  melt  in  as  many  and  any  Places  and  Place  where  it  is  or 
fhall  be  moil  expedient  for  them,  as  the  Owner  of  the  Ground  and  they  can  agree  •,  and  with  a 
Claufe  to  all  Officers  and  Liege- men  to  affift  them,  &c.  Rotu'o  Paten.  2.  Ed.  4.  in  Turri  London. 
By  which  Record  the  King  took  upon  him  to  give  Power  to  the  three  to  dig  in  any  Land  what- 
ever, or  to  whomfoever  the  Land  belonged  (which  is  as  much  as  to  fay,  whether  it  belong  to  the 
King,  or  to  a  Subject)  where  they  thought  there  was  any  Manner  of  Ore  of  Lead,  Tin,  or  Cop- 
per, which  contained  Silver  or  Gold,  or  where  any  might  be  had  out  of  it.  Which  Words  (whofe 
Ground  foever  it  be)  and  the.  other  Words  afterwards,  viz.  that  they  fhould  agree  with  the  Parties 
that  owned  the  Soil  which  fhould  be  dug  up,  purport  that  they  fhould  meddle  with  Mines  in  the 
Lands  of  others.  And  by  the  Refervation  of  the  Lead,  Tin,  and  Coprer  in  which  any  Gold 
or  Silver  was  contained,  it  appears  that  the  King  apprehended  he  ought  to  have  the  whole  bafe 
Metal,  and  not  the  Lord  of  the  Soil.  And  the  Agreement  which  is  expreffed  to  be  made  with 
the  Lord  of  the  Soil  is  but  a  Matter  of  Curtefy  in  the  King,  and  not  due  of  Right.  And  the 
"Words  (where  any  Gold  or  Silver  may  be  had  out  of  it)  imply  that  be  the  Quantity  of  it  ever  fo 
.fmall,  yet  the  King  fhall  have  the  whole  bafe  Metal. 

Anno  s.  Ed.  4.  To  the  like  Purpofe  another  Charter  of  the  fame  King  was  alledged  in  this  Manner.  Anglia. 
Edwardus  quarlus  per  lit  eras  fuas  patentes,  datas  apud  Weflm.  200  die  Decern  br  is  anno  regnifui  8°  con- 
cefiit Richardo  comiti  Warw.  Johanni  ccm.ti  Ncrthumbr.  et  aids,  omnes  mineras  auri  et  argenti,  cum 
omnibus  rebus  eafdem  tangentibus  infra  regnum  fuum  Anglia,  a  Trenta  verfus  partes  boreales  ubicunque 
inveniri  poterint,  ac  etiam  omnes  mineras  plumbi  portanles,  babentes,  et  continentes  aurum  vel  argentum 
infra  partes  praditlas,  concordantes  tamen  cum  poffefjore  foil  ubicunque  inveniri  poterint  infra  partes  illas  : 
Habendum  mineras  praditlas  per prafatos  comites,  et  alios,  et  deputatos,  et  fervientes  fuos,  a  fejlo  purifi- 
cations beat  a;  Maria  virginis  proxime  futuro,  ufque  adfinem  quadraginta  annorum  extunc  proxime  fe- 
quentium  et  plenarie  complendorum.  Reddendo  prafato  Regi  et  haredibus  fuis  duodecimam  partem  puri 
et  mundi  auri  et  argenti,  ac  deminis  foil  five  terra,  in  qua  miner  a  ilia  fodientur,  dechnam  fext  am  par- 
tem pr  out  ere  fount ;  ac  faciendo  per  fe  et  deputatos  fuos  omnimodos  cuflus  et  expenfas  circa  mineras  pra- 
ditlas durante  termino  pradiffo  fupportanda  et  expendenda.  Et  quod  ditli  comites  et  alii  in  omnibus 
locis  infra  partes  praditlas  per  Je,  depu'atos,  et  Jervientes  fuos  eafdem  mineras  libere  fcrutari  et  fodere 
poffint,  et  operari  in  eifdem  et  earum  qualibet  abfque  impedimento  pradiHi  regis  ant  haredum  fuorum,  aut 
sfficiariorum  Jeu  mint  fir  orum  quorumcunque,  ubicunque  miner  a  praditla  infra  partes  praditlas  inveniri 
poterint.  Provifo  femper  quod  praditli  comites,  iyc.  non  fodiant  fubtus  domus  Jive  cafira  alicujus  lige- 
orum prafati  regis  ad  mineras  praditlas  fcrutandas,  abfque  licentia  domini  foli. 

Which  Charter  is  to  the  like  Effect  with  the  other,  viz.  that  the  King  took  upon  him  to  grant 
Mines  of  Lead  containing  Gold  or  Silver,  being  in  the  Lands  of  others,  and  limited  that  the  Paten- 
tees fhould  agree  with  the  Owners  of  the  Soil,  who  fhould  alfo  have  the  16th  Part  of  the  Gold  or 
Silver,  which  is  not  due  to  them  of  Right,  but  given  to  them  out  of  the  King's  Benevolence.  Which 
Record,  as  well  as  all  the  others  here  before  alledged  for  the  Proof  of  this  Point  (which  it  is 
to  be  prefumed  were  made  according  to  Law,  and  by  great  Advice)  continuing  in  Succeffion  from 
one  King's  Reign  to  another,  corroborate  and  fortify  the  Reafon  aforefaid,  viz.  quod  omne  magis 
dignum  trahit  adfe  minus  dignum,  and  that  the  King  fhall  have  all  the  bafe  Metal,  be  the  Quantity 
of  Gold-or  Silver  in  it  ever  fo  fmall,  and  confequently  that  the  Queen  fliall  have  all  the  Ore  in 
the  principal  Cafe. 

1.  Befides 
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Befides  thefe  Matters  divers  Accounts  were  alledged,  by  which  the  Silver  and  the  bafe  Metal 
remaining  from  it  were  anfwered  for  to  the  King.     One  Account  was  made  by  IVilliam  Wimond- 
ham  of  the  Profits  of  Mines  in  the  Counties  of  Devon  and  Cornwal,  from  the  12th  Day  of  Augufi 
anno   22.  Ed.  1.  unto  the  23d  Day  of  September  anno .2 5.  Ed.  1.  by  which  the  Profits  of  the  Silver 
and  of  the  Lead  remaining  from  it  were  anfwered  for.      Another  Account  was  made  by  William  de 
Aullon  Clerk  for  the  Profits  of  Mines,  viz.  as  well  of  the  Lead  as  of  the  Silver  therein,  in  the 
Counties  of  Devon  and  Corneal,  from  the  4th  Day  of  March  anno  26.  Ed.  1.  unto  the  18th  Day 
of  April  anno  27.  Ed.  1.     Alfo  an  Account  was  made  by  Matthew  Craw  thorn  of  the  Silver    and 
of  the  Lead  which  remained  from  it,  out  of  Mines  in  Devon  and  Cornwal,  between  the  2d  and  the 
15th   Years  of  King  Edward  2..     And  John   Maneron,  who  fucceeded   Crawthom,  rendered  the 
like  Account  of  Silver,  and  of  the. Lead  remaining  from  it,  from  Michaelmas  anno  19.  Ed.  2.  unto 
the  2d  Day  of  November  anno  23.  Ed.  3.     Another  Account  was  alledged  to  be  made  of  the  Pro- 
fits of  Mines  in  the  Counties  of  Devon  and  Cornwal,  which  were  demifed  after  the  Act  of  R.efumo- 
tion  to  Adrian  Spriuker  by  Robert  Glover,  which  Robert  rendered  an  Account  of  the  Silver,  and  of 
the  Lead  remaining  from  it.     And  divers  others  of  the  like  Sort  were  alledged,  which  (althouoh 
the  fame  is  not  fully  expreffed  in  the  Records)  fhall  be  intended  of  Mines  as  well  in  the  Soil  of 
Subjects  as  of  the  King,  for  they  are  generally  of  all  Mines  in  the  faid  Counties,  in  which  Gene- 
rality fuch  Mines  in  the  Soil  of  others  are  comprehended,  becaufe  the  King  fhall  have  them,  as  it 
is  :aid  before.     Upon  which  Reafons,  Records,  and  Accounts  they  concluded  that  the  Kino-  fhall 
have  all  Mines  and  Ores  bearing  Gold  or  Silver  and  bafe  Metal  together,  which  are  in  die  boil  of 
Subjects ;  and  inafrnuch  as   the  Information  here  fpecifies  that  thefe  Mines  and  Cres  of  Copper, 
which   are  in    the  Soil  of  the  Earl,  contain  in  them  Gold  or  Silver,  and  it  is  not  deni-d  by  the 
Anfwer,  but  fully  confeifed,  the  Counfel  for  the  Queen  prayed  Judgment  againft  the  Earl.' 

And  it  was  faid  by  fome  of  them,  that  all  Mines  of  Copper  in  the  Lands  of  Subjects  belong  to 
the  King,  becaufe  there  is  none  of  them  fiee  from  Gold  or  Silver;  and  this  is  warranted  (as  it 
feemed  to  them)  by  the  Precedents  alledged  under  the  firft  Point,  which  concern  as  well  Mines  of 
Copper  as  Mines  of  Gold  or  Silver.  And  upon  the  fame  Reafon  Gerard  faid  that  Mines  of  Tin  be- 
long of  Right  to  the  King,  becaufe  there  is  no  Mine  of  Tin  without  Silver.  And  therefore  the 
Power  which  the  Subjects  of  the  King  in  the  Counties  of  Devon  and  Cornwal  have  to  dio-  in  their 
own  Land,  and  in  the  Land  ot  others  for  Tin,  and  to  have  it  to  their  own  Ufe,  is  derived  from 
Charters  made  to  them  by  the  Kings  of  this  Realm,  whereby  fuch  Liberty  has  been  given  them. 
And  hereupon  he  mentioned  the  Charter  of  King  Edward  1.  made  to  his  Subjects  or  the  County 
of  Comwak  bearing  Date  the  10th  Day  of  April  in  the  33d  Year  of  his  Reign,  which  is  confirmed 
by  the  Charter  of  King  Richard  2.  bearing  Date  the  8th  Year  of  his  Reign.  And  the  Charter 
of  King  Edward  1.  was  as  follows. 

Edwardus  Dei  gratia,  &c.  falutem.  Sciatis  quod  nos  ad  emendationem  ftannariarum  ncftrarum  in 
comilatu  Comubia,  et  ad  tranqidllitatem  et  utilitatem  fiannatorum  nojlrorum  ecrundew,  conceffiffe  pro  no- 
bis et  haredibus  noftris,  quod  omnes  ftanna tores  praditli  oper antes  in  ftannariis  Mis  qua  funt  dominion 
nofira,  dum  operantur  in  eifdem  ftannariis,  fint  liberi  et  quieti  de  placilis  nativorum,  et  de  omnibus 
plcciiis  et  querelis  curiam  noslram  et  haredum  nojlrorum  quoquo  modo  tangent ibus.  ha  quod  non  re-' 
fpohdeant  coram  aliquibus  jufticiariis  vel  miniftris  noftris  feu  haredum  nofirorum  de  aliquo  placito  feu 
querela  infra  praditlas  ftannanas  emergent;  bus,  nifi  coram  cuftode  noftro  fannariarum  no  I tr  arum  pra- 
d'tlarur.1  q-.i  pro  tempore  fuerit,  (exceptis  placitis  terra,  vita,  et  membrorum)  nee  receaant  ab  otera- 
tionibus  juts  per  fummonitionem  alicujus  minijtrorum  noftrorum  feu  haredum  noftrcrum,  nifi  per  fummo- 
nitiovem  drill  cuftodis  nofiri :  Et  quod  quieti  fint  de  omnibus  tallagiis,  theoloniis,  ftallagiis,  auxi'iis 
et  aliii  cufumis  quibufcunque  in  villis,  porlubus,  feriis,  et  mercatis  infra  comitotum  pradiftum  de  bonis 
Juis  propriis.  Concejfmus  etiam  eifdem  ftannatoribus,  quod  fodere  poffint  ft  annum,  st  turbas  ad  ft  annum 
fundtmurn,  ubique  in  tcrris,  mori>,  et  vaftis  noftris,  et  aliorum  quorumcunque  in  comitatupraditlo  et 
aquas  et  curfus  aquarum  ad  operahGnes  ftannariarum  praditlarum  diver tere,  ubi  et  quotiens  opus  fuerit 
et  emere  bujeam  et  funcluram  ftanni,  ficut  antiquitus  fieri  confuevit,  fine  impediment  noftri  vel  hare  - 
dum  noftrorum,  epifcoporum,  abbatum,  priorum,  comilum,  baronum,  Jen  aliorum  quorumcunque.  Et 
quod  cuff cs  ?iofter  praditlus,  vel  ejus  locum  tenens  teneat  omnia  placita  inter  ftannatores  praditlos  emer- 
gcnlia,  et  etiam  inter  ipfes  et  alios  forinfecos,  de  omnibus  tranfgreffionibus,  querelis,  et  contraciibus  fac- 
tis  in  leas  in  quibus  operantur  infra  jtannarias  praditlas  Jimiliter  emergentia.  Et  quod  idem  cuftos 
habeat  plenam  po'eftahm  ad  ftannarios  praditlos  et  alios  forinfecos  in  hujufmodi  placitis  jufticiand.  et 
partibus  jufiiciam  faciendum,  prout  juftum  et  haclenus  in  ftannariis  Mis  fuerit  ufitatum,  Et  fi  qui 
fiannatorum  praditlorum  in  aliquo  deliquerint,  per  quod  incarcerari  debent,  per  cufedem  praditlum  ar- 
reftentur,  et  m  prifona  noftra  de  Lefiwithiel  et  non  alibi  cuftodiantur  et  detimantur,  quoufque  fecun- 
dum  legem  et  confuetudinem  regni  nof.ri  deliberentur.  Et  fi  aliqui  fiannatorum  praditlorum  Juper  aliquo 
patio  irfira  curiam  pradiclam  non  tangente  ftannarias  praditlas  fe  pofuerint  in  inquifitionem  patria  una 
medietas  juratorum  inqu.filionis  hujufmodi  fit  de  ftannatoribus  praditlis,  et  alia  medietas  de  forenjecis  • 
Ji  de  fatlo  totaliter  tangente  ftannarias  praditlas,  fiant  inquifitiones  ficut  haclenus  fieri  confueverunt .  Et 
J, i  quis  eorundem  ftanna  torum  fugitivusfueri',  vel  utlagatus,  vel  aliquid  delitlum  jecerit,  pro  quo  cat  al- 
ia fua  amittere  debeal,  cat.ila  ilia  per  cuftodem  praditlum  et  coronatorem  noftrum  comita'us  praditli 
cpprecicntv.r,  et  per  ipfos  proximis  villatis  liberentur  ad  refpondendum  inde  nobis  et  haredibus  noftris, 


coram 
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coram  jufticiariis  itinerantibus  in  comitalu  pradifio.  Volumus  infuper  et  firmiter  pracipimus,  quod  la- 
tum Jiannum  tarn  album  quam  nigrum,  ubicunque  invention  et  operatumfuerit  in  comitatu  praditlo,  pon- 
deretur  apud  Lejlwithid,  Bodminian,  Lifkiriel,  Tbrenirn,  vel  Helefton  per  pondera  nofra  ad  hoc  or- 
dinata  et  Jignata,  fub  forisfatlura  totius  Jtanni  prueditli.  Et  quod  totum  illud  ft annum  coign etur  in  eif- 
dem  villi s  fingulis  coram  cuftode  praditlo  ante  diem  fantli  Michaelis  in  Septembri,  jub  forisfatlura  pr<e- 
ditla.  Et  concejfimus  pro  nobis  et  haredibus  noftris,  quod  omnes  ftannatores  noftri  praditli  totum  ft  an- 
num fuum,  fi  fit  ponder  atum,  licite  vender e  poffint  cuicunque  voluerint  in  villi  sprxdiff  is,  faciendo  inde 
nobis  et  haredibus  noftris  coignagium  et  alias  confuetudines  debit  as  et  ufitatas,  nifi  nos  velharedes  nofri 
ft  annum  illud  emere  voluerimus. 

So  that  the  faid  Claufe  in  the  above  Charter,  quod  fodere  poffint  ft  annum,  et  turbos  ad  ft  annum  fun- 
dendum,  ubique  in  terris,  moris,  el  vaftis  nojtns,  et  aliorum  quorumcunque  in  comitatu  praditlo,  et  a-> 
quas  et  cur  jus  aquarum  ad  operationes  ftannariarum  pradiclarum  diver  tere,  ubi  et  quotient  opus  f Merit, 
gives  them  that  Power  which  the  King  only  had  before  by  Prerogative,,  and  which  they  had  not 
before,  viz.  to  dig  for  Tin  in  their  own  Lands,  and  in  the  Lands  of  others,  and  to  dig  for 
Turves  in  the  Lands  of  others  in  order  to  melt  the  Tin,  and  to  divert  Water- courfes  in  the 
Lands  of  others.  And  by  this  Charter  they  might  dig  in  the  Meadows  of  others,  and  might 
pull  down  the  Houfes  of  others,  in  Reftraint  whereof  (he  faid)  the  Act  of  Parliament  was  made 
in  50.  Ed.  3.  which  recites  the  faid  Charter,  and  explains  the  Words  and  Articles  thereof,  and  the 
Senfe  of  them,  and  touching  the  faid  Claufe  laft  recited  Word  by  Word,  the  Words  of  the  Act 
thereupon  are,  It  ferns  necejjary  in  this  Cafe  that  their  Cuftoms  and  Ufages  be  diligently  enquired,  and 
that  the  Warden  of  the-  ^tannery  be  charged  that  he  do  not  fuffer  any  Work- man  of  the  faid  S tannery  to 
dig  in  Meadows,  nor  to  abate  the  Woods  nor  Houfes  of  others,  nor  to  turn  the  Water  nor  the  Courfe 
of  Water  by  Malice.  And  the  like  Charter  was  made  by  the  fame  King  Edward  i.  bearing  the 
fame  Date,  to  them  of  the  County  of  Devon,  and  the  like  Act  of  hxpofition  upon  this  Charter 
was  alfo  made  the  fame  anno  50  Ed.  3.  which  Words  of  the  Acls  reftrained  the  Liberty  which  the 
Charter  gave  them  as  to  thofe  Points.  So  that,  he  faid,  by  thefe  Charters  and  Acts  it  is  evident 
that  their  Power  and  Authority  in  Cornwal  and  Devonfoire  to  dig  for  and  have  Tin  was  derived 
from  the  Crown ;  and  a  certain  Quantity  of  Tin  is  payable  to  the  Crown  for  fuch  Liberty  at  this 
Day.  And  the  Reafon  why  the  Subjects  might  not  have  the  Tin  before  in  their  own  Lands,  was, 
becaufe  in  Tin  there  is  Silver,  which  being  the  more  worthy  drew  to  it  the  lefs  worthy,  and  lb 
made  the  Crown  which  was  the  Proprietor  of  the  Silver  to  be  the  Proprietor  of  the  whole.  And 
as  the  Crown  has  by  way  of  Refervacion  a  certain  Quantity  and  Profit  of  the  Ore  of  Tin  out  of 
Cornwal  and  Devon/hire,  as  an  Acknowledgment  of  the  Benefit  which  they  enjoy,  fo  in  fome 
Places  in  the  County  of  Derby  the  Crown  has  a  certain  Quantity  of  Lead  upon  Confideration 
that  there  is  Silver  in  it,  and  to  abftain  from  proceeding  to  the  Rigour  of  the  Prerogative.  And 
he  faid  that  there  is  a  Difference  in  Mines  of  Lead,  for  fome  are  fertile,  that  is,  containing  Gold 
or  Silver,  and  fome  are  barren,  viz.  without  Gold  or  Silver.  And  Wray  faid  that  in  Derby/hire 
and  other  Places  where  barren  Mines  of  Lead  have  always  been,  and  the  Crown  has  never  had 
any  Profit  of  them,  the  Subjefts  may  there  prefcribe  for  it  again!*  the  Crown,  and  the  digging 
and  taking  the  Lead  without  Payment  is  a  Prefcription  for  the  Country.  And  he  faid  that  ttejket 
beforementioned  held  the  Prefcription  in  fuch  Caie  good. 
t  vmtra  fctthe .  On  the  contrary  Shirborn,  Bell,  and  Mead  argued  to  this  fecond  Point  on  behalf  of  the  Earl. 
Earl.  And  they  faid  that  one  Thing  is  affirmed  by  the  Information,  and  that  is,  that  the  Ore  and  Mine, 

in  Queftion  is  of  Copper  containing  in  it  Gold  or  Silver,  which  is  not  denied  by  the  Defendant, 
by*!  Rc8Por"'.^ut  f  ully  confeffed.  "  And  if  the  Copper  is  of  the  greater  Value,  it  feemed  to  them  that  the  Queen 
b  Amc -2  re) 'X^ou^  nave  nothing,  for  the  greater  Value  fhall  be  preferred,  and  fh all  draw  to  it  the  leifer. 
'And  hereupon  they  put  the  faid  Cafe  of  a  b  Box  and  Charters,  where  the  Heir  fhall  have  the  Box 
fealed  along  with  the  Charters ;  fo  that,  they  faid,  this  Cafe  proves  for  them.  And  although 
Gold  or  Silver  is  more  precious  than  Copper,  yet  if  the  Quantity  of  the  Copper  is  fo  great  that 
it  exceeds  the  Value  of  the  Gold  or  Silver,  the  Gold  or  Silver  fhall  give  Place  to  it  •,  for  the  Thing 
of  more  Value  fhall  be  accounted  more  worthy,  although  the  Thing  of  lefs  Value  is  more  pre- 
cious, Quantity  for  Quantity.  And  forafmuch  as  the  Queen's  Attorney  has  not  fhewn  that  the 
Gold  and  Silver  in  the  Mine  or  in  the  Ores  was  of  greater  Value  than  the  Copper,  he  has  not 
fhewn  a  fufficient  Title  for  the  Queen.  And  Bell  faid  that  at  lead  he  ought  to  ha-e  {hewn  than 
the  Gold  or  Silver  was  of  greater  Value,  for,  as  it  is,  it  does  not  appear  to  be  of  any  Value  above 
the  Charge  of  getting  it.  For  the  Copper  might  contain  in  it  Gold  or  Silver,  and  yet  the  Cold 
or  Silver  not  counterbalance  the  Charge  of  getting  it,  as  for  every  1000/.  Value  of  Copper,  there 
might  not  be  above  12  d.  Value  of  Gold  or  Silver,  or  in  20  Yards  Length  in  the  Vein  of  Copper 
there  might  not  be  more  than  a  Quilful  of  Gold  or  Silver,  fo  that  the  Gold  or  Silver,  which 
fhould  be  had,  would  not  pay  the  Charge  of  getting  it.  And  if  it  be  fo,  the  Queen  ought  not  to 
have  it  by  Prerogative.  And  the  Precedents  which  have  been  fhewn,  as  well  as  the  Law  touch- 
ing the  Prerogative  in  this  Point,  ought  to  be  underftood  with  this  reafonable  Limitation,  viz. 
the  Reponer.  y  where  the  Gold  or  Silver  which  is  in  the  bafe  Metal  exceeds  the  Value  of  the  bafe  Metal,  or  at 
leaft  is  fufficitnt  to  defray  all  the  Exigences  of  getting  it.  c  For  otherwife  the  Crown  would  have- 
all  the  Mines  of  bafe  Metal  in  the  Realm,  for  (as  I  have  been  informed  by  thofe  who  are  expe- 
rienced in  the  Art)  there  is  no  Mine  of  Tin,  or  Copper,  or  Lead.,  or  Iron,  but  fome  Gold  or 
Silver  may  be  drawn  out  of  it,  the  Value  of  which  when  gotten  is  not  equal  to  that  of  the  bafe 
Metal,  or  to  the  Expence  of  getting  it,  in  which  it  would  be  very  abfurd  to  affirm  that  the  King 
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fhall  have  the  whole  Mine.     And  yet  the  bare  Words  of  the  Information  here,  and  of  the  Pre-' 
cedents  recited,  tend  in  fuch  Cafe  to  give  the  Mines  to  the  Queen,  for  the  Words  are,  that  the 
bafe  Metals  contain  in  them,  or  bear  or  have  in  them,    Gold  or  Silver.      And  fome  of  the  Pre- 
cedents, viz.  three  in  the  Time  of  King  Henry  6.  and  one  in  the  Time  of  Edward  4.  are  of  Mines 
of  bafe  Metal  in  which  aliquidauri  vel  argenti  habetur ;  fo  that  it  might  be  faid  that  an  Ounce  of 
Gold  or  Silver  is  within  the  Words  of  the  Precedents.     But,  Sir,  all  Words  admit  of  Senfe,  and 
he  that  recites  the  Words,  and  knows  not  the  Senfe,  does  not  well  underftand  the  Effect  of  the 
Words,  for   the  Life  of  Words  confifts  in  the  Senfe  of  them.     And  the  Words,  aliquid  auri  vel 
argenti  habetur,  are  to  be  underflood  where  there  is  fuch  a  Quantity  of  Gold  or  Silver  as  will  coun- 
tervail the   Charges  of  fearching  and  digging,   and  all  the  neceffary  Expences  that  attend  the 
o-ettinor  of  it.     But  if  a  Man  fhould  be  at  the  Charge  of  gd.  to  get  Gold  or  Silver  of  the  Value 
of  4^  or  if  the  bafe  Metal  which  he  fhould   confume  about  the  getting  of  Gold  or  Silver  of  the 
Value  of  4-d.  be  worth  $d.  in  thefe  Cafes  this  aliquid  is  not  aliquid)  but  this  aliquid  is  nihil,  and  lefs 
than  nihilx  for  ex  nihilo  a  M*n  fhall  have  nothing,  and  fhall  lofe  nothing-,  but  from  this  aliquid 
he  fhould  have  Lofs,  which  is  not  the  Intent  or  Meaning  of  the  Precedents,  nor  agreeable  with 
the  Reafon  of  the  Law  in  the  above  Maximj  quod  omne  magis  dignum  trahit  ad  fe  minus  dignum, 
for  this  is  to  be  underflood  where  the  more  worthy  Thing  is  of  fome  Value,  or  of  more  Value 
than  the  Thing  of  lefs  Worth,  but  it  does  not  hold  Place  where  the  Thing  is  of  no  Value  in  it- 
felf.     *  And  therefore  where  an  Action  of  Waft  is  .given  for  Waft  dorte  to  the  Difherifon,  £f?f. 
yet  it  has  been  held  that  if  the  Waft  done  is  but  of  the  Value  of  %d.  the  Plaintiff  fhall  not  have 
Judgment,  for  de  minimis  non  curat  lex,,  and  this  is  not  within  the  Words  or  Intent  of  the  Act."*  h. 9.  h.  6. 
And  fo  in  the  faid  Commiffions  or  Leaies  of  bafe  Mines  in  which  aliquid  auri  vel  argenti  habetur,  ^'b'  Jer 8^. 
the  Intent  of  the  King  and  of  the  Words  are,  where  the  Gold  or  Silver  is  worth  more  than  the  bafe  3-  7.  t>-  Bro. 
Mine,  or  at  leaft  is  equivalent  to  the  whole  Charge  of  getting  it,  for  otherwife  it  fnall  not  deftroy  ^aFinch"^*. 
the  Thing  of  greater  Value.     So  that  they  are  only  to  be  taken  in  this  Senfe,  viz.  where  there  AndBraaon 
is  a  great  Plenty  of  Gold  or  Silver  in  the  Mines.     And  this  (he  faid)  manifeftly  appears  by  the%'y^J ilzn 
faid  Charter  of  King  Henry  4.  where  upon  his  Demife  made  to  Darby  and  Darby  de  mineris  ■plumbt™iM'w4%>  fi  im 
qua  portant  et  habent  de  argent 0,  the  King  referved  to  himfelf  nonam  libram  de  puro <  argent 0  inde™£ld{"n%°£>~ 
proviniente,  in  which  Cafe  the  King  underflood  that  there  was  a  great  Quantity  of  Silver  in  the qaifaiofdiiMi, 
Mines,  inafmuch  as  he  did  not  referve  any  Part  of  the  other  Metal,  and  it  is  to  be  prefumed  thatpJ"„«eT!  1° 
he  would  make  fuch  Refervation  as  was  molt  to  his  Advantage,  and  fo  he  took  the  Silver  to  beH-.*-  Butn?any 
the  greater  Profit.     And  thetike  Refervation  is  in  the  faid  Charter  to  John  Sollers,  and  in  the  faid  to^come  within 
Charter  made  to  the  Earls  of Warwick  and  Northumberland;  and  although  fome  of  the  Charters the  Intenji°n  of 
referve  the  bafe  Metal  alfo,  this  is  no  Reafon  but  that  the  Gold  or  Silver  fhall  be  intended  of  the  h.Y  «!  1*-. 
greater  Value,    inafmuch  as  the  Gold  or  Silver  itfelf  is  referved  at  the  fame  time.     So  that  the  FItz-  w*ft  **• 
Intent  of  the  faid  Kings,  in  the  Words  aliquid  auri  vel  argenti,  as  alfo  in  the  other  Words  por-  54°^°' 
tantes  et  continentes  aurum  vel  argentum,  are  expounded  by  the  other  Charters.     And  he  alledged 
many  Cafes  upon  the  Expofkion  of  the  Words  of  Statutes,  proving  that  the  Effect  of  all  Words 
refts  in  a  reafonable  Senfe  and  Conftruction  of  them,  and  that  in  fuch  Senfe  they  6ught  always 
to  be  taken.     And  fo  (he  faid)  the  Words  in  the  faid  Commiffions  and  Demifes  made  by  the  faid 
Kings  import  that  the  Gold  or  Silver  in  fuch  bafe  Mines  fhould  be  of  the  greater  Quantity,  or  at 
leaft  that  it  fhould  be  of  fufficient  Value  to  defray  the  Charges  of  getting  it,  exclulive  of  the  bafe 
Metal,  and  that  the  Commiffioners  and  LefTees  ought  not  to  meddle  with  the  bafe  Mines  in  the 
Lands  of  Subjects,  unlefs  there  be  in  them  fuch  a  fuperior  Quantity  of  Gold  or  Silver  as  is  afore - 
faid,  but  that  they  fhould  permit  the  Subjects,  who  were  the  PoffefTors  of  the    Soil  where  fuch 
Mines  were,  to  enjoy  them,    and  take  the  Ore  in  them  as  Parcel  of  their  Soil  and  Freehold,  and 
there  is  no  Reafon  nor  Precedent  to  the  contrary. 

And  it  is  the  Office  of  you,  who  are  the  Judges  in   this  Cafe,  to  confider  where  it  is  that 
the  Matter  refts,  which  is  to  be  known  by  the  Information  and  the  Anfwer.     And  the  Infor- 
mation feems  to  be  infufficient,  for  an  Information  for  the  King  is  the  King's  Declaration,  which 
ought  to  contain  Certainty,  fo  that  the  Party  may  perfectly  know  what  he  is  to  anfwer  to,  and 
the  Court  upon  what  they  are  to  give  Judgment.     And  by  the  Information  and  the  Anfwer  it 
is  here  difcloied  and  confeffed  that  the  Earl  has  taken  fix  hundred  thoufand  Pounds  Weight  of 
Copper-ore  containing  in  it  Gold  or  Silver,  which  was  found  and  dug  up  in  his  own  Land,  that 
is  to  fay,  five  hundred  thoufand  Pounds  Weight  in  a  Mine  opened  after  the  Earl  became  Lord  of 
the  Soil,  and  one  hundred  thoufand  Pounds  Weight  in  a  Mine  in  his  Soil  opened  before  he   was 
Lord  of  the  Soil ;  and  it  does  not  appear  that  the  Gold  or  Silver  in  fuch  Ore  was  of  greater  Value 
than  the  Copper,  or  at  leaft  that  it  was  of  any  Value  above  the  Charge  of  getting  it,  or  above  the 
bafe  Metal,   that  is,  the  Copper  confumed  in  the  getting  of  it  •,  and  if  it  be  not,  then  the  Act  of 
,  the  Earl  is  lawful,  and  if  it  be  of  greater  Value,  then  the  Act  of  the  Earl  is  unlawful,  if  the 
Queen  has  a  Prerogative  in  the  Point.     And  inafmuch  as  it  is  incertain  whether  it  is  the  one  Way 
or  the  other,  the  Court  does  not  know  how  to  adjudge  upon  it ;  and  in  order  to  make  it  certain, 
the  Queen's  Attorney  ought  to  have  fhewn  the  whole  Matter  in  the  Information,  viz.  that  the 
Land  belonged  to  the  Earl,  and  that  the  Gold  or  Silver  was  of  greater  Value  than  the  Copper,  or 
at  leaft  of  greater  Value  than  the  Copper  confumed,  and  the  Expences  laid  out  about  the  getting 
of  it,  in  which  Cafe  the  Queen  fhould  have  had  it.     And  inafmuch  as  it  is  not  fo  averred,  no 
Title  is  (hewn  for  the  Queen,  for  which  Reafon  Judgment  ought  to  be  given  againft  the  Queen. 
And  he  faid  that  the  Commiffions  and  Precedents  are  not  of  great  Eftimation  or  Weight,  for 
they  were  made  at  the  Requeft  of  thofe  who  fued  to  the  Kings  tor  them  with  an  Intent  to  gain 
by  them.     And  although  the  People  fubmitted  to  them,  this  is  rather  to  be  afcribed  to  the  Obe- 
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dience  of  the  Subjects,  than  to  be  made  Ufe  of  as  a  Teftimony  of  the  Law  •,  and  the  more  fo, 
becaufe  in  a  great  Number  of  fuch  Commiffions  or  Leafes  it  was  limited  that  an  Agreement  fhould 
be  made  with  the  Owners  of  the  Soil,  which  being  done,  took  away  from  the  Subjects  all  Occa- 
fions  of  Law-fuits,  or  of  enquiring  after  the  Law  in  fuch  Cafe,  for  they  reaped  an  Advantage  as 
well  as  the  King  and  his  Patentees.  And  he  denied  that  the  Power  of  having  Tin,  and  of  digging 
for  it  by  them  of  the  County  of  Cornwall  commenced  by  the  Charter  before  recited,  for  they  ufed 
that  Power  a  long  Time  before,  as  appears  by  thefe  Words  in  the  Charter,  ad  emendationem  ftan- 
nariarum  noftrarum,  et  utilitatem  ftannatorum  noftrorum  earundem,  and  by  other  Words  therein,  as 
well  as  by  thefe  Words  in  the  Act,  that  their  Cuftoms  and  Ufages  Jhall  be  enquired,  and  by  divers 
other  Words,  which  prove  that  there  was  a  Ufage  and  Cuftom  in  thefe  Points  before,  and  that  the 
Charter  was  only  a  Confirmation  of  their  Ufages,  and  a  further  Grant  of  divers  Liberties  and 
Things  for  their  Direction.  And  although  the  King  has  fome  Profit  of  Tin  or  of  Lead  in  fome 
Places  as  a  Toll-difh  of  Ore,  or  the  like,  this  is  not  in  Refpect  of  any  Intereft  which  the  King 
had  in  the  Thing  itfelf,  but  it  is  to  bear  the  Charge  of  the  Officers,  as  Comptrollers^.  Triers,  and 
fuch  like,  conftituted  by  him  for  the  Direction  of  the  Stanners  and  Labourers.  So  he  has  fome 
Profit  of  Merchants  upon  the  like  Reafon,  for  he  appoints  Officers,  as  Searchers,  Comptrol- 
lers, and  fuch  like,  for  their  neceffary  Direction,  and  in  Confideration  thereof  he  has  fome  Part  of 
their  Merchandize  for  the  fearching,  Comptrollment,  weighing,  &c.  and  not  in  refpect  of  any 
Property  which  he  has  in  their  Merchandize.  Wherefore  for  the  Reafons  and  Caufes  aforefaid, 
it  feemed  to  him  and  to  the  others  that  Judgment  fhould  be  given  for  the  Earl  and  againft  the 
Queen.  And  many  other  Things  were  faid  on  this  Part. 
3  Point.  As  to  the  third  Point,  it  was  faid  by  the  Counfel  for  the  Earl,  that  fuppofing  the  Law  to  be 

For  the  Earl,  that  Mines  of  Copper  in  the  Lands  of  Subjects  belong  to  the  Queen  by  Prerogative,  yet  here 
Kind's  Gr«it a  l^e  Mines  ar>d  Ores  in  Queftion  fhall  pafs  to  the  Earl  by  the  faid  Letters-patent  of  King  PhiVp 
gratia fuaffeda-  and  Queen  Mary.  For  as  to  the  firft  Plea,  they  took  it  that  the  Vein,  out  of  which  the  faid 
« ' ZromotuT's^ve  hundred  thoufand  Pounds  Weight  of  Copper  were  dug,  could  not  be  called  a  Mine  at  the 
ftaii  pafs  Mines  Time  of  the  Date  of  the  Patent  made  to  the  Earl,  nor  fhould  pafs  by  the  Name  of  Mines,  be- 
Ki'ngTas'a Pre- caL,fe  tnen  tne  Ve*n  was.clofe,  and  not  open,  and  therefore  fuch  Vein  and  the  Ore  in  it  fhall  pafs 
rogative.  by  the  Grant  of  the  Soil,  as  a  Thing  Parcel  of  the  Soil,  and  not.  by  the  Word  (Mines.)     And  in 

the  fecond  Plea,  they  took  it  that  the  Vein  and  the  Ore  fhall  pais  by  the  Words  (omnes  et  Jingu- 
las  mimras,  &c.)  becaufe  the  Vein  was  open,  in  which  Cafe  it  might  bear  the  Name  of  a  Mine. 
Which  Words  (omnes  et  Jingulas  mineras)  are  to  be  well  obferved,  for,  as  it  feemed  to  them, 
they  are  Words  of  great  Extent,  and  this  Word  (Jingulas)  coming  after  (omnes)  admits  of  no  Ex- 
ception, be  the  Mine  of  Gold,  Silver,  or  mixed,  for  they  granted  all  Mines,  and  every  Angular 
Mine.     And  therefore  in  both  Points  it  cannot  be  fuppofed  that  the  King  and  Queen  were  mif- 
conufant  of  the  Veins  and  Ores,  and  efpecially  of  that  which  was  open.     And  if  they  fhould  be 
taken  to  be  mifconufant  of  the  Vein  and  Ore  which  was  clofe,  and  not  open,  yet  it  cannot  be 
taken  that  their  Intent  was  to  retain  it,  but  that  every  Word  fhall  be  conftrued  favourably  for 
the  Patentee,  and  mo  ft  ftrongly  againft  them,  becaufe  the  Patent  is  granted  by  the  King  and 
»  10C0. 113.3.  Queen  de gratia  fua  fpeciali,  ac  ex  certa  fcientia,  et  ex  mero  motujuis.     Which  Words  a  (de gratia 
3  Leon.  249.     jua  jpecian)  fhew  the  great  Favour  and  Bounty  of  the  King  and  Queen  to  the  Patentee,  b  (ex 
bLeonC°249*Poft  certa  !c'ient^a)  imply  a  fu"  Knowledge  and  underftanding  of  the  Matter,  c  and  (ex  mero  motu)  teftify 
50z.vin.Abr.  that  there  was  not   any  Suit  nor  Suggeftion  of  the  Patentee,  but  that  the  firft  Motion,  and  all 
£t-cPrerogatlve  that  followed  from  it  to  the  Perfection  of  the  Patent,  proceeded  from  the  King  and  Queen  them- 
felves,  fo  that  the  Patent  fhall  be  extended  moft  largely  for  the  Benefit  of  the  Patentee.     And 
3  Leon?'z4>" b'  therefore  if  it  fhould  be  faid  here  on  Behalf  of  the  Queen,  that  when  they  granted  the  Land,  they 
did  not  know  that  fuch  Vein  of  Ore  was  in  it,  or  that  when  they  granted  omnes  etfingulas  mineras, 
they  did  not  know  that  Gold  or  Silver  was  in  the  Mines,  Sir,  they  themfelves  have  teftified  the 
contrary,  in  that  they  have  faid  ex  certa  Jcientia,  &c.  which  is  as  much  as  to  fay,  they  have  Know- 
ledge of  every  Thing  material ;  and  how  have  they  teftified  it  ?  Under  the  Great  Seal  of  England, 
which  is  the  Teftimony  of  Truth,  and  whofe  Credit  cannot  be  impugned,     So  that  if  any  one 
will  contradict  this,  and  fay  that  the  King  and  Queen  were  ignorant  that  there  was  any  Gold  or 
Silver  in  the  Land  and  Mines,  what  elfe  does  he  but  contradict  the  King  and  Queen  in  a  Point 
<i  t.  43.  Ed.  3.  of  Credit  ?  d  And  in  43.  Ed.  3.  Thorp  faid  that  if  a  Manor  to  which  an  Advowfon  is  appendant 
"'  Bra'  Stents  ^e  m  t^ie  Hands  of  the  King  by  Efcheat,  or  Purchafe,  and  the  King  at  this  Day  gives  the  Manor 
6.  in  fine.        to  a  Man  as  entirely  as  fuch  a  one  held  it  before  it  came  into  our  Hands  by  Way  of  Efcheat,  or 
as  fuch  a  one  held  it  who  enfeoffed  us,  the  Advowfon  fhall  pafs  without  faying  cum  feodis  et  advo~ 
cationibus,  and  the  Reafon  is,  becaufe  the  Law  prefumes  in  fuch  Cafe  that  the  King  is  apprifed 
of  his  Right,  quod  Curia  ibi  concejfit.     And  if  it  fhall  be  fo  faid  in  this  Cafe,  where  it  is  only  taken 
by  Implication  that  the  King  is  apprifed  of  his  Right,  a  fortiore  fhall  it  be  fo  taken  in  our  Cafe, 
where  the  King  fays  fo  in  exprefs  Words.     And  if  any  one  fhould  fay  that  the  Words  fhall  be  con- 
ftrued moft  ftrictly  againft  the   Patentee,  and  moft  liberally  for  the  King  and  Queen,  Sir,  this 
Patent  was  made  by  them  de  gratia  fua  fpeciali,  by  which  Words  they  exprefs  their  Favour  and 
Bounty   to  the  Patentee,  and  fignify  that  they  fhall  be  favourably  interpreted,  and  taken  moft 
largely  for  his  Benefit  and  Advantage,  and  moft  ftrictly  againft  themfelves.     And  if  It  fhould  be 
faid  that  the  Patentee  gave  Information  to  the  King  and  Queen,  and  made  Suit  to  have  the  Grant, 
and  therefore  every  word  fhall  be  taken  moft  ftrongly  againft  him,  Sir,  the  King  and  Queen  have 
teftified  the  contrary,  for  they  have  faid  that  the  Grant  is  made  ex  mero  motufuo,  whereby  they 
had  a  Mind  that  this  Deed  of  their  meer  Motion  fhould  have  an  ample  Conftruction.     And  to 
prove  that  Patents  of  the  Kings  of  this  Realm,  which  have  the  faid  Words  de  gratia  fpeciali,  certa 
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fcientia,  et  mero  motu,  or  any  of  them,  fhall  be  taken  as  iris  faid  above,   a  the  Opinion  of  Huffey  *T.9.n.7.z.a. 
in  o.  H.  7.  was  cited  by  Mead  and  Bell,  where  .he  fays  that  if  the  Kin^  recites  a  Grant  made  by  Fitz-  Eftoppei84 
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his  Predeceffor,  and  fays  ex  cert  a  faen'ia,  et  mero  motu,  and  ratifies  it,  he  fhall  be  concluded  to  Kitch.303  vi«. 
fay  that  no  fuch  Grant  was  made  ;  for,  he  fays,  there  is  a  great  Difference  between  a  Patent  which -^Vj'  cPr"°" 
is  ex  certa  fcientia,  and  recites  a  former  Grant,  and  confirms  it,  and  where  the  King  recites  that  puT 
fuch  a  one  is  feized  ut  informamur,  whofe  Eftate  he  confirms  and  ratifies,  for  there  he  fhall  not  be 
concluded,  but  fhall  be  received  to  fay  that  no  fuch  Grant  was  precedent ;  but  where  he  recites 
a  former  Grant,  and  fays  ex  certa  fcientia,  and   confirms  it,  and  further  fays  damns  et  concedimus 
the  fame  Franchife,  there  the  Patent  fhall  enure  as  a  Confirmation,  for  the  King  and  the  Party 
are  concluded  to  fay  that  fuch  former  Grant  was  not  made,  and  therefore  the  damns  et  concedimus 
are  void.     So  that  by  the  Opinion  of  Huffey  we  fee  that  where  the  King  fays  ex  certa  fcientia,  he 
is  concluded  to  deny  it,  and  is  eftopped  to  plead  Ignorance  of  it.     b  And,  Shirborn  faid,  it  appears  »  h.  1.  u.  7. 
in  1.  H-  7.  that  the  King  ex  mero  motu  et  certa  fcientia  pardonavit  A.  B.  omnia  debit  a  et  compotus,  &c.  l^ZpZ'^nll". 
by  the  Name  of  A.  B.  only,  and  the  fame  A.  B.  as  Sheriff,   was  then  indebted  to  the  King,  and  Patents  42.  Re- 
this  Pardon  was  allowed  in  Difcharge  of  fuch  Debt  due  by  him  as  Sheriff,  notwithflanding  that  £*f" \*°'  ™\\\ 
he  was  not  named  Sheriff,  and  that  fuch  Debt  was  not  mentioned  in  the  Pardon  ;  and  the  Realbn  oy.  269.  Pi.  19. 
was,  becaufe  the  Juftices  held  the  Law  to  be,  that  where  the  King  ex  certa  fcientia,  et  mero  motu,  Y£Z\1L  ;??'*' 
pardons  any  one  by  his  proper  Name  for  all  Debts,  Accounts,  &c.   fuch  Pardon  fhali  be  taken  Ki-Kh- 3°3- 
generally  •,  but  where  he  makes  a  Pardon  to  any  upon  an  untrue  Suggeftion,  or  by  Reafon  of  his 
Office,  fuch  Pardon  fhall  be  taken  ftrictly,  and  acording  to  the  Letter  only.      From  whence  we 
fee  that  where  the  King  does  a  Thing  ex  certa  fcientia,  he  fhall  not  afterwards  aid  himfelf  by  Plea 
of  Ignorance,  and  where  it  is  ex  certa  fcientia  et  mero  motu,  it  fhall  be  taken  beneficially  for  the 
Party,  and  ftrongty  againft  the  King.     c  Alfo  he  cited  the  Cafe  in  3.  H.  7.  where  the  King  wrote  e  p,  3.H.7.6.b. 
to  the  Prior  of  Norwich  to  admit  his  Prefentee  to  a  Corody  which  Gilbert  Baniftcr  late  had,  and  1C0.5i-b.5a. a. 
the  Prior  returned  that  the  Priory  was  of  the  Foundation  of  the  Bifhop  of  Norwich,  and  not  of 
the  Kings  Progenitors,  and  that  one  R.  and  other  Perfons  had  obtained  a  Corody  at  the  Requeft 
of  divers  Kings,  and  fo  had  the  faid  Banifter  at  the  Requeft  of  King  Edward  4.  and  he  returned 
the  Letters  patent  of  the  fame  King  Edward,  reciting  prout  ex  lament abili  infinuatione  prioris  re- 
citanda    totam   materiam,  ut  fupra,  idem  rex  ob  devotionem  quam  habnit  ad  Santlam  Trinitatem,  ac 
causa  pramiff or  um,  ac  pro  quadam  pecuniae  fummd  ei  foluid,  de  gratia  fua  fpeciali,   ex  certa  fcientia,  et 
mero  motu  fuis  relaxavit  eidem  priori,  &c.  et  exoneravit  de  corodio,  &c.     And  amongft  other  Excep- 
tions taken  to  this  Return,  one  was,  for  that  he  had  not  returned  all  the  Names  of  thofe  who 
had  had  Corodies,  and  by  what  Kings,  but  he  only  returned  that  other  Perfons  had  obtained  a 
Corody,  ut  fupra,  and  inafmuch  as  the  Certainty  is  not  expreffed,  and  it  is  upon  Suggeftion,  and 
fo  the  King  is  not  fully  informed,  it  was  faid  that  the  King  was  deceived,  and  his  Charter  fhould 
be  void  ;  d  as  if  three  Kings  ufurp  Prefentations,  and  the  King  reciting  one  of  the  Ufurpations  d  Bro.  Petition 
grants  and  reftores  the  Patronage  to  him  upon  whom  the  Ufurpation  was  made,  the  Charter  is  «• 
void,  as  it  fhould  be  upon  a  Petition  ;  fo,  it  was  faid,  it  fhould  be  in  the  Cafe  there  :  But  the  Char- 
ter was  adjudged  good,  and  the  Prior  was  difcharged  by  Judgment,  as  appears  in  the  Roll  which 
is  in  e  M.  3.  H.  7.  Roll  10.  but  fo  much  does  not  appear  in  the  Book  itfelf,  as  the  Counfelfaid  ; e  '  Co' si' 
and  the  Reafon  of  the  Judgment,  he  faid,   was,  becaufe  the  Charter  was  ex  certa  fcientia,  &c.  in 
which  Cafe  the  King  fhall  not  fay  that  he  was  deceived  or  ignorant.     And  thus  we  fee  of  whit 
Effect  fuch  Charters   are,  although  they  are  made  by  Suggeftion  of  the  Party,  as  that  was,  for 
the  Words  are  that  the  King  knew  ex  lamentabili  infinuatione  prioris  ;  and  therefore  where  Suggef- 
tion is  made,  and  ex  certa  fcientia  is  in  the  Patent,  the  King  is  nevercheleis,  excluded  from  aiding 
himfelf  by  Ignorance  or  other  Matter.    f  And,  he  faid,  it  appears  in  2 1.  Ed.  4.  that  King  Richard  2.  f  M>  aii  E(].  4, 
de  gratia  fua  fpeciali  had  granted  to  the  Abbot  oiWaltham,   that  he  and  his  Succeffors  fhould  be  4+-  b-  Fiu- 
difcharged  of  the  Collect  ion  of  Tithe,   when  any  Tithe  fhould  be  granted  to  the  King  per  clerum  Exempt^ 
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Anglic,   and  the  Province  of  Canterbury  only  in  their  Convocation  granted  a  Tithe  to  the  King,  patents 71.10 
and  the  Queftion  was,  if  the  Succeffor  of  the  Abbot  fhould  be  difcharged  from  the  Collection  of  1w0ori65°2keb. 
it,  (the   Grant  being  de  gratia  fua  fpeciali,  ut  fupra)   inafmuch  as  the  Tithe  was  not  granted  by  234- 
the  whole  Clergy,  but  by  one  Province  only,  which  is  but  a  Part  of  the  Clergy,  and   there  it 
feemed  to  all  the  Juftices  that  the  Charter  was  good,  and  that  the  Abbot  fhould  be  difcharged. 
From  whence  it  appears  how  favourably  a  Charter  granted  ex  gratia  fpeciali  fhall  be  taken  and 
expounded.     g  And  to  this  Purpofe  he  alledged  Quatermain's  Cafe  in  36  &  37  H.  6.  where  it  ap-  sAnno36.H.6. 
pears  that  Quatermains  Sheriff  of  the  County  of  Oxford  had  returned  upon  an  Exigent,  quarto  ex-  H,"6.'2I'.FiIz. 
alius,  where  in  Fact  the  Party  was  outlawed,  as  it  afterwards  appeared  to  the  Court  by  the  Cer-  charter  22.  Bro. 
tificate  of  the  Coroners,  after  which  the  King,  of   his  fpecial  Grace  and  meer  Motion,  pardoned  *  eo^b.^co! 
him  for  all  Mifprifions,  Offences,  Contempts,  and  Deceits,  and  it  was  there  debated  whether  or  4>t.  iAnd.  94. 
no  this  Pardon  was  fufficient  to  difcharge  him  of  the  Amercement  for  the  falfe  Return,  inaf-  ^ Finch i9o°. 
much  as  it  is  a  great  Offence,  and  the   Words  there  are  obfcure,  and  don't  exprefs  the  Offence 
certainly;  and  it  was  held  by  all  the  Juftices,  that  the  Pardon  was  good,  and  fhould  difcharge 
him  of  the  Amercement.     For  it  was   there  held,  that   in  a  fpecial  Pardon  the  Party  ought  to 
have  exprefs  Words,  and  not  obfcure  Words,  for  the  King  ought  to  be  fully  certified  of  the  Mat- 
ter ;  h  and  fuch  Pardon  fhall  be  conftrued  moft  to  the  Advantage  of  the  King,  and  to  the  Dif  ft  Hardr  ,86. 
advantage  of  the  Party,    becaufe  fuch  Suit  comes  only  from  the  Party  :     But  fo  was  it  not  there,  Latch  22. 
for  the  Charter  came  from  the  King  himfelf  of  his  own  fpecial  Grace  without  Suit,  and  ex  mero 
motufuo,  and  fuch  Pardon  fhall  be  taken  moft  beneficially  for   the  Party,  becaufe  the  Law  pre- 
fumes  that  the  King  is  apprifed  of  the  Matter  as  much  as  if  it  was  by  exprefs  Words.     And  fo  is  *  +1  A£  ?'• ,9- 
the  Diverfity  there  taken,  quod  Markham  et  alii  fufticiarii  ibi  concefferunt.     From  whence  it  appears  Bro.  Patents  38. 
how  greatly  fuch  Words  benefit  the  Party.     '  And  he  alfo  alledged  the  Cafe  in  41  Aff.  where  the  p1'0"^'0"^',' 
King  by  his  Charter  of  Licence  granted  de  gratia  fua  fpeciali  to  one  S.  who  was  feized  of  a  Houfe,  1  co.  45.  b."  see 
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that  he  might  give  it  in  Mortmain  to\i.:i  Abbot,  which  S.  accordingly  did  fo,  and  the  Houfe 
was  held  of  the  King  in  Free-burgage,  and  whether  this  Charter  was  fufficient,  inafmuch  as  it  did 
not  recite  the  Tenure  of  the  King,  was  the  Queftion  ;  and  becaufe  the  Charter  was  made  de  gra- 
tia fpeciali  of  the  King,  it  was  adjudged  to  be  fufficient ;  for  whhh  Reafon  the  Abbot,  out  of 
whofe  Seizin  the  Houfe  was  taken,  had  Reftkution.  Whereby  it  appears  how  beneficially  the 
King's  Charters  fhall  be  taken  for  the  Party,  where  thefe  Words  {de  gratia  fpeciali)  are  in  them, 
infomuch  that  in  a  Matter  of  Incertainty  they  fhall  operate  to  the  Benefit  of  the  Party,  and  to  the 
Detriment  of  the  King.  And  many  other  Cafes  were  put  on  this  Point  by  thoL  who  were  of 
Counfel  for  the  Earl.  And  Sbirborn  faid,  where  the  King  and  Queen  have  here  granted  to  ffiii 
Earl  omnes  et  fingulas  miner  as,  if  he  fhall  not  have  this  Mine  here,  he  (hail  take  nothing  by  tfhefe 
t  *?  theOrigi-  Words,  for  bafe  Mines  he  fhall  f  have  by  the  Grant  of  the  Soil ;  and  therefore  if  -thefe  Mines  be- 
foaUm^kwel  longed  to  the  Crown  they  ought  to  pafs,  or  elfe  the  Words  will  be  void,  which  is  a  hard  Expo-' 
but  thatisevi-  fitjon.  From  whence  the  Counfel  on  this  Part  concluded,  that  inafmuch  as  the  King  and  Queen 
oftheyprefs.rrsL  have  here  in  the  one  Cafe  granted  to  the  Earl  the  Land  in  which  the  Ore  Wj-j,  and  in  the  other 
p°ft335(c)-  Cafe  the  Mine,  by  the  Name  of  all  and  Angular  Mines,  and  thefe  Cants  are  de  gratia  Jua  fpecifTi-, 
ac  certa  fcientia,  et  mero  motn  fuis;  by  which  Words  the  King  and  Queen  took  upon  them  the 
precife  Knowledge  of  the  Certainty  and  Quality  of  the  Ore,  and  intended  that  the  Charter  fhould 
be  taken  favourably  for  the  Earl,  and  moft  ftrongly  againft  themfelves,  for  thefe  Reafons  it 
Teemed  to  them  that  the  Ores  fhould  pafs  to  the  Earl ;  and  efpecially  feeing  that  the  Patent  wa-i 
made  before  the  Statute  of  4th  &  5th  of  the  Reign  of  the  fame  King  and  Queen,  made  concern- 
ing their  Letters-patent,  by  which  all  their  Letters- patent  are  made  good,  notwithstanding  the 
Want  of  the  true  Name  of  the  Natures,  Kinds,  and  Sorts  of  the  Hereditaments  contained  in  fucil 
Letters-patent.  So  that  although  the  Nature  of  the  Mine  or  Land  is  not  expreffed,  viz.  that 
it  contains  Ore  of  Copper  mixt  with  Gold  or  Silver,  yet  this  Defect  is  redrefled  and  made  good 
by  the  faid  Act,  and  aifo  the  Act  is,  that  the  Letters-patent  fhali  be  expounded,  conft rued,  deemed, 
and  adjudged  moft  beneficially  for  the  Patentees,  which  Claule  aifo  aids  the  Earl;  and  hereupon 
they  prayed  Judgment  for  the  Earl. 
B  comra  for  the  On  the  contrary  it  was  argued  by  the  Counfel  for  the  Queen  touching  this  Point,  who  faid  that 
as  to  the  feveral  Grants  alledged  in  the  feveral  Bars,  they  are  in  two  Degrtes,  and  therefore  two 
Things  are  to  be  confidered  in  them.  Firft,  whether  or  no  by  the  Grant  of  the  Soil  in  which 
the  Ore  was,  being  made  ex  gratia  fpeciali,  certa  fcientia,  et  mero  motu,  the  Ore  of  Copper  con- 
taining in  it  Gold  or  Silver  (the  Vein  whereof  was  not  open  but  clofe)  fhall  pafs  to  the  Paten- 
tee. Secondly,  whether  or  no  by  the  Grant  of  all  Mines,  with  the  Words  abovefaid,  this  Mine 
of  Copper  containing  Gold  or  Silver  Khali  pafs  to  the  Patentee. 

And  it  feemed  to  them  that  they  fhall  not  pafs  in  the  one  Cafe  or  in  the  other.     For  as  to  the 
firft,  it  is  to  be  obferved  that  in  the  Ore,  which  was  in  the  Soil,  there  was  not  Copper  only,  for 
if  it  had  been  fo,  or  if  it  had  been  any  other   bafe  Metal,  as  Tin,  Lead,  or   Iron  free  from 
Gold  or  Silver*  it  fhould  clearly  have  pafied  to  the  Patentee  by  the  Grant  of  the  Soil,  inafmuch 
as  the  Vein  was  clofe  and  not  open.     But  here  it  is  Copper  mixed  with  Gold  or   Silver,  which 
Mixture  of  the  Copper  with  a  Thing  of  more  Value,  viz.  with  Gold  or  Silver;  which  are  Metals 
royal,  makes  the  whole  Ore,  being  an  entire  Thing,  to  become  royal,  and  to  be  the  Property  of 
him  to   whom  the   Thing  of  greater  Value  belongs,  which   is,  to  the  King.     And  this  royal 
Metal  is  given  to  him  by  Reafon  of  his  Dignity-royal,  and  is  appropriated  to  the  Crown  by  Pre- 
rogative, fo  that  the  King  fhall  have  it  in   his  own  Land,  and  in  the  Land  of  others  in  one 
bHr  *7n™r'l'.  ^ame  Degree,  for  he  has  it  not  in  his  own  Land  in  Refpect  that  he  is  the  Pofleflbr  of  the  Land,  but 
the  dike  of  Beau- in  Refpect  that  he  is  the  PofTeffor  of  the  Crown,  and  in  that  Refpect  he  has  it  alike  in  his  own  Soil, 
^rw^where  and  in  tne  Soii  °^  others.     So  that  his  own  Soil  is  not  the  Caufe  of  his  having  fuch  Ore  which  is 
theCrowntrani- therein,  but  the  Prerogative  of  his  Crown;  from  whence  it  follows,  that  if  he  aliens  the  Soil,   he 
to"  s'ub^a" k  fte?S  not  *  thereby  alien  this  Point  of  the  Prerogative  of  his  Crown  in  his  Soil,  no  more  than  in 
does  not  at  the  the  Cafe  (as  Gerard  put  it)  where  Treafure  is  hid  in  his  Land,  and  he  gives  the  Land  to  another 
f^any  Pm"^- in  Fee,  he  does  not  thereby  give  the  Treafure  hid,  but  when  it  is  found,  the  King  fhall  have 
tive  beionging°to  it  as  Treafure-trove,  for  this  is  a  Point  of  Prerogative,  which  is  not  given  in  the  Gift  of  the  Land. 
Lr"Ltethe°  3o  for  the  fame  Reafon  (Onflow  faid)  Waif,  Eftray,  Wreck,  and  the  like,  which  belong  to  the 
bare  Eftat^  it    Crown,  fhall  not  pafs  by  a  Gift  of  the  Land  in  Fee,  becaufe  thefe  Things  are  collateral  to  the 
that  .'nothing*^  Land.     c  And  upon   this   Ground  Wray  faid  that  if  a  Manor,  which  is  within  a  Forefc  of  the 
Prerogative  can  King,  as  Waltham,  efcheats  to  the  King,  who  gives  this  Manor  to  another  in  Fee,  he  has  not  in 
prefsTnd^deter- the  Gift  of  the  Manor  given  him  the  Liberty  which  he  had  in  the-  Manor  touching  the  Foreft,  for 
minatc  words,  neverthelefs  it  is  within  the  Foreft,  and  Subject  to  the  Pafture  of  Deer  and  Wiid-beafts  of  the 
grees  Hot>.-i4j.  Foreft,  and  he  cannot  cut  his  Woods  there  without  the  Licence  of  the  Juftice  of  the  Foreft,-  for 
Davis  V7, b. Lit.  tnjs  js  a  Thing  collateral  to  the  Soil.     So  that  by  the  Gift  of  the  Soil,  a   Thing  collateral  to  the 
'  Soil,  as  Matters  of  Prerogative  or  Liberties  are,  fhall  not  pafs.     And  if  the  King's  Tenant,  who 
pi.  j'o/pj.^'^holds  incapite,  dies,   having  a  Wife,  and  after  Office  found  the  Heir  has  Livery,   in  which  the 
c.j.  Bro  Extin- Claufe  (of  faving  to  the  Wife  her  Dower  to  be  affigned  by  the  King)  is  not  contained,  yet,  Onf- 
Dv.  263?pi.2is.  t°w  faid,  the  King  may  affign  Dower  to  the  Wife,  for  this  belongs  to  his  Prerogative;  fo   that 
prid°nl'  m'      tnough  he  has  difcharged  himfelf  of  the  Land,  yet   he  has  not  difcharged  himfdf  of  Things  of 
Foreft Lawsi^j  Prerogative  in  the  Land.     And  upon  this  Ground   he  put  the  Cafe  in  31.  Ed.  3.  which  was  relied 
375-  upon  as  a  leading  Cafe  by  all  the  other  Counfel  for  the  Queen  that  argued  after  him,  and  he 

*  t.  31.  Ed  5.  cited  it  to  this  Effect:  dAn  Advowfon  defended  to  three  Coparceners,  whereof  the  youngeft  was 
pedit  1^. Rot"*  within  Age,  and  in  Ward  of  the  King,  and  the  King  by  his  Letters-patent  granted  to  Queen  Philippa 
Abr.  334.  pi.  9.  his  Wife  the  Wardfhip  and  Marriage  of  the  youngeff,  and  the  Fees  and  Advowfons  which  be- 
GouiJib'  I™'    longed  to  the  Wardfhip,  and  afterwards  Partition  was  made  in  the  Chancery,  whereby  the  firft  Turn 

-       -  was 
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was  afficrned  to  the  eldeft,  the  fecond  to  the  middle,  and  the  third  to  the  youngeft,  who  was  the 
Ward  within  Age,  with  a  Saving  to  the  King  of  his  Prerogative,  the  Queen  granted  over  to  the 
Earl  of  Arundel  the  Ward  and  all  that  the  King  had  granted  to  her,  who  granted  it  over  to  the 
eldeft  Coparcener,  the  Advowfon  became  void,  and  the  eldeft  Coparcener  prefented,  and  the  King 
brought  a  Scire  facias  upon  the  laid  Partition  in  Nature  of  a  <$uare  Impedit,  and  by  Award  he 
had  a  Writ  to  the  Bifhop  :  3  For  before  Partition  made,  if  the  Coparceners  cannot  agree,  the  aM.  13.  Ed.  u 
eldeft  fhall  have  the  Preferment,  becaufe  it  is  a  Thing  entire,  in  which  Cafe  the  eldeft  fhall  have  J.'jo.'J^bf'1' 
the  firft  Prefentment  by  Prerogative  of  her  Age,  and  the  middle  the  fecond,  and  the  third  the  m.  zi.Ed.  3. 
third  Prefentment :  *>  But  when  the  third  is  in  Ward  of  the  King,  he  by  his  Prerogative  fhall  plkenudoll'^ 
have  the  Prefentment  which  the  eldeft  and  the  middle  ought  to  have,  becaufe  ic  is  a  Thing  entire,  £•  v-h.  6.43: 
and  his  Prerogative  fhall  take  away  the  Prerogative  of  the  eldeft   and  of  the  middle  Coparcener  Kedw.  '[fl' 
alfo  ;  and  when  it  comes  to  the  third  which  is  in  Ward,  he  fhall  prefent  in  Right  of  the  third,  Jy^  pi-  6- 
for  this  belongs  to  him  of  Right,  and  therefore  the  King  needs  not  to  have  a  Prerogative  for  the  Br0. Preffnta-' 
third  Prefentment :  And  this  third  Prefentment  the  Patentee,  that  is  to  fay,  Queen  Philippa,  ought  S^'^.'J'j 
to  have,  which  is  all  that  belongs  to  the  Ward,  and  all  that  the  King  had  in  Refpect  of  the  Ward  :  30.  Ex'pofitidnes 
So  that  the  Eft.,te  which  he  had  in  the  Advowfon  by  the  Ward  palled  by  the  Patent ;  but  yet  fuch  ^5j£*  & 
Right  as  he  had  in  it  under  the  Title  of  his  Crown  by  Prerogative  fhall  not  pafs  without  cxb.'jse.  b.' 
prefs  Words  thereof.     And  thus  we  fee  that  the  Eftate  which  the  King  has  in  fome  Poffeffions,  ofj1;  Jbr'M6-' 
which  he  came  to  by  the  like  Means  that  others  come  to  them,  is  one  Thing,  and  the   Eftate 
which  he  has  in  them  in   Right  of  his  Crown  by  Prerogative  is  another  Thing,  and  a  Grant  of  b2Roi.  Abr. 
the  one  is  not  a  Grant  of  the  other.     So  to  come  to  our  principal  Cafe,  where  the  King  comes  to  343' p ' 
the  Land  by  Purchafe  or  other  Acquifition,  as  other  Men  do,  and  befides  that  has  in  it  fome  Be- 
nefit or  Commodity  in  Right  of  his  Crown,  as  Ore  of  Copper  containing  in  it  Gold  or  Silver, 
there  by  the  Grant  of  the  Land   that  which  he  has  by  Prerogative  fhall  not  pafs  from  him,  for 
they  are  two  feveral  Things,  and  in  feveral  Degrees.     c  And  therefore  the  Patentee  ought  to  have  ev^°^  2f3/  b 
apt  Words  to  make  the  one  and  the  other  pafs  to  him,  for  it  is  not  included  in  the  Grant  of  the  Liu.  r.  7i6.'  ' 
Land  that  the  King  intended  to  pafs  the  Vein  of  Metal  Royal  in  it,  which  is  annexed  to  the  Crown,  *  ^°-  *6,  b,} 
and  which  he  has  not  in  Refpect  of  the  Land.     d  And  true  it  is  that  where  the  Patent  is  made  ex  99. 
gratia  fpeciali,   certa  fcientia,  et  mero  motu,  it  fhall  be  taken  favourably  for  the  Patentee  :  But, 
Sir,  that  is   to  be  underftpod  with  Regard  to   a  Thing  exprefTed  in  the  Patent,  and  which  is d  l^°-  +6,  b- 
fhewn  by  the  Words  to  be  intended  to  pafs ;  but  it  fhall  not  make  another  Thing  to  pafs,  which  6  Co.' 56.' a/ 
is  not  exprefTed  nor  fhewn  by  the  Words  to  be  intended.     e  For  if  the  King  grants  and  intends 
one  Thing  to  pafs,  thefe  Words  cannot  make  two  Things  to  pafs,  viz.  that  which  is  exprefTed,  e*sid- 81. 
and  others  not  exprefTed.     And  that  is  the  Cafe  here.     f  And  upon  this  Wray  faid,  it  appears  that  f  vide  f.  n.  Bj 
the  Priory  of  Wenlock  was  one  of  the  Priories  of  the  King's  Foundation,  and  yet  we  fee  that  the  2*a- 
King  prefumed  to  meddle  with  a  Mine  of  Copper  mixt  with  Gold  and  Silver  therein,  by  which 
it  is  to  be  intended  that  altho'  an  Anceftor  of  the  King  had  given  the  Land  to  the  Prior  with  large 
and  ample  Words  (as  they  ufed  to  do  to  Houfes  of  Religion),  yet  the  Royal  Ore  in  it,  which  was 
not  open  but  clofe,  did  not  pafs  to  the  Prior. 

And  as  to  the  Grant  fpecified  in  the  fecond  Plea,  viz,  de  omnibus  et  fingulis  mineris,  this  fhall 
not  make  the  Mine  here  to  pafs.     For  it  is  to  be  obferved  that  there  are  two  Kinds  of  Mines,  viz. 
Mines  Royal,  and  bafe  Mines.     g  Mines  Royal   are  thofe  which  confift  of  Gold  or  Silver,  or  of^6"'*  Ra 
bafe  Met.ils  containing  Gold  or  Silver  alfo.     Bafe  Mines  are  thofe  which  confift  only  of  bafe  Me- 
tals, or  bafe  Subftances,  as  Copper,  Tin,  Lead,  Iron,  or  Coals,  not  having  in  them  Gold  or  Sil- 
ver.    Then  here  forafmuih  as  the  King  and  Queen   have  granted  to  the  Earl  all  and  fingular 
Mines  which  were   parcel  of  the  PolTeffions  of  Henry  late  Earl  of  Northumberland,  and  there  are 
two  Sorts   of  Mines,  the  one  Royal,   annexed  to   the  Crown,  the  other  bafe,  not  annexed  to 
the  Crown,  but  poffeffed    in    Refpect  of  the  Land,  or  by  Grant,    or  by   Prefcription,  or  by 
other  Means  out    of   another's  Soil,  "the  bafe  Mines   only    fhall  be   comprehended    and    in-  h  Utt,  r.  114, 
tended    in  the   Word  (Mines),  and   not   the   Royal    Mines,  which  fhall  not   be   taken   to  be  J//'  fai™"  £°; 
granted.      For   Words    ufed    by   the   King,    which   contain    Things  Royal    and  Things  of  a";46.b. jenk^* 
bafe  Nature,    fhall  in    Favour   of   the  King  be  taken  in  fuch  Senfe  as  ferves  beft  for  the  King,  t'.^.'h.rtlol'. 
and  as  is  agreeable  with  Order  and  Convenience,  for  when  the  Words  ftand  indifferently,  and  may  423-4  Bac.Abr.- 
be  conftrutd  one  Way  or  other,  that  which  is  molt  convenient  fhall  be  taken,  and  it  is  moft  con-  *  3'  *°4' a  3' 
venient  that  Things  appropriated  to  the  Crown  and  to  the  Prerogative  Royal  fhould  tarry  with 
the  Crown,  and  not  be  fevered  from  it  without  fpecial  Words,  and  that  Words  in  Patents  to  Sub- 
jects fhall  make  fuch  Things  to  pafs  as  are  proper  for  and  fuitable  to  Subjects.     So  that  Words 
which  ferve  indifferently  one  Conftruction  as  well  as  another  fhall  be  taken  in  their  fitteft  Senfe  j 
and  here  it  is  not  to  be  prefumed  that  the  King  and  Queen,  who  granted  to  the  Patentee  all 
Mines  which  were  parcel  of  the  Poffeffions  of  Henry  late  Earl  of  Northumberland,  meant  or  in- 
tended that  any  Mine  Royal,  which  belonged  to  the  Crown,  was  parcel  of  his  Poffeffions,  but 
that  fuch  Mines  as  were  proper  and  ufual  for  Subjects  to  have,  were  parcel  of  his  Poffeffions,  and 
fuch  were  intended,  and  no  other.  And  therefore  the  Words  (omnes  et/ingulas  mineras)  fhall  convey 
to  the  Earl  now  Defendant  bafe  Mines  only.     And  to  prove  that  Words  in  the  King's  Patents, 
which  comprehend  Things  annexed  to  the  Crown,  or  to  the  Prerogative  Royal,  or  Things  of 
great  Importance,  and  alfo  Things  of  a  bafe  Nature,  fhall  be  taken  and  conftrued  to  convey  ihe 
bafe  Things  only  to  the  Patentees,  Onflow  put  the  Cafe  in  22.  Afs.   [  where  the  King  had  granted  1*2  Aft,  pi.<^. 
to  the  Mailer  of  St.  Leonard,  omnia  cat  alia  tenentium  fuorum  felonum  qualitercunque  damnatorum,  and  Bro!  Forfeit!  31- 
it  was  adjudged  that  thereby  he  fhould  not  have  the  Goods  of  one  of  his  Tenants  who  was  attain-  Patents  32. 
ted  de  morte  Ad<e  Walton  nuncii  domini  Regis  mijfi  in  mandatum  ejus  exeauendum,  for  altho'  the  Fact  „*?  Dy.'  a6g.  ' 
was  Felony,  the  Offender  was  alfo  a  Traitor,  which  is  higher  than  a  Felon;  lb  that  the  general  pi-  »8.  2R0I. 

'  r^.  °  >;,  Abr.  394.  D. 
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Charter  could  only  be  intended  of  common  Felonies,  for  which  Reafon  he  ought  to  have  had  fpe" 
»  Bro.  Patents  ci  i.l  Words  in  it.  '  a  And  there  it  is  put,  that  if  the  King  grants  to  a  Man  Return  of  all  Manner  of 
32-  Writs,  yet  he  fhall  not  have  Return  of  Summons  of  the  Exchequer,  for  this  touches  the  King  him- 

felf,  and  is  not  between  Party  and  Party.     b  And  there  it  is  alfo  put,  that  if  the  King  grants  to 
nant°6i?'M?2  me  the  I  flues,  Profits,  Fines,  and  Amercements  of  my  Tenants,  and  one  who  holds  of  me  and 
r.  3  4.  b.  Bro.  0f  another  is  amerced,  in  this  Cafe  I  fh  11  not  have  the  Amercement,  becaufe  he  is  another  Per- 
u!Tu.f,\.z.  fon's  Tenant  as  well  as  mine.     So  that  the  King's  Charters  fhall  be  taken  only  to  a  common  In- 
BrogWts  ic9.  rentj  and  other  Things  which  are  not  within  fuch  common  Intent  fhall  not  pafs  by  them  from 
z'sij.  fe.'akfl.  the  King.     'And  upon  this  Point  he  put  the  Cafe  in  3.  Ed.  3.  in  Bin.  North,  where  it  was  pre- 
1*r"  fr&Bio    tented  that  a  Bridge  was  broken  down,  whereby  the  Paflage  of  the  People  was  interrupted,  and 
p.  1.  jen  .1.3.  ^^  ^  Abbot  Lord  of  the  Town  had  always  ufed  to  repair  it,  upon   which,  the  Abbot  being  put 
e  3  fa  3.  Kn.  to  Anfwer  faid,  that  King  Henry,  &c.  by  his  Charter  had  granted  to  the  Predeceffor  of  the  Abbot, 
North.  Fit*      tnat  ne  anci  njs  Succeflbrs  fhould  be  always  quit  of  the  Repairs  of  Bridges,  Caufways,  and  Walls, 
izcl.^o.       which  fame  Charter  was  confirmed  by  King  Henry  the  Grandfather  of  the  King  which  then  was, 
See  Poft  487(d).  an(j  t]iat:  jt  was  allowed  in  a  Quo  Warranto,  wherein  ic  was  awarded  that  he  fhould  go  quit,  and 
therefore  he  demanded  Judgment,  &c.     And  to  this  the  Juftices  there  faid,  that  this  Claufe  which 
fpeaks  that  they  fhall  be  quit  of  the  Repairs  of  Bridges  and  Caufways,  &c.  is  a  general  Claufe, 
which  cannot  acquit  the  Abbot  but  only  of  making  Contribution  to  the  Days- works,  and  would 
ferve  well  enough  where  the  King  has  granted  to  a   Town   Murage,  Pannage,  or  Pontage;  but 
here  he  is  charged  by  a  fpecial  Caufe,  wherefore  it  was  faid  to  him   that  he  ought  to  anfwer, 
whereupon   he  traverfed  the  Prefciption.     By  which  notable  Cafe  (he  faid)  it  appears  that  the 
Words  in  the  King's  Charter,  that  he  fhould  be  quit  of  Repairs  of  Bridges,  would  not  difcharge 
avin.Abr.  tit.  him  from  repairing  the  Bridge  there,  altho'  it  was  within  the  Words  of  the  Charter,  becaufe 
Grants h.  13.    j{  was  not  ^  common  Intent  of  the  Words.     And  thus  we  fee  that  a  fpecial  Matter  appertain- 
ing to  the  Crown,  as  that  was  to  take  Care  that  the  People  have  their  fiee  Paffage,  is  not  dif- 
e6Hb  9Fifz.  Pre- charged  by  general  Words,  which  are  fufficient  donly  to  difcharge  a  general  Thing,  but  a  fpecial 
rog'.i.  Bro. Gar.  Matter  requires  fpecial  Words  to  difcharge  it.     cSo  (he  faid  J  it  feems  by  9.  H.  6.  that  if  the  King 
;nnvaiue^a.°V'  °rants  Lands  in  Fee  with  Warranty,  the  Patentee  fhall  not  recover  in  Value  by  tliis  Warranty,  if 
Ante  243  (r).    he  has  not  precife"  Words  in  the  Charter  expreffing  that  he  fhall  have  in  Value  ;  for  every  War- 
f  m.  s.H.  7.    ranty  may  have  two  Effects,  the  one  to  rebut,  which  it  fhall  do  there,  and  the  other  to  recover 
7.  a. per.r,mi»  \n  Value,  but  that  it  fhall  not  do  in  the  Cafe  of  the  King  without  precife  Words.     f  And  he  faid 
cSC^Bro.  that  in  the  Earl  of  Northumberland's  Cafe  in  2.  H.  7.  it  is  held  that  if  the  King  grants  to  a  Man 
Patents  io9.      aij  Fjnes  and  Amercements  in  fuch  a  County,  yet  if  the  Sheriff,  Coroner,  or  other  great  Officer 
Lief  R?:rt4?*'  is  amerced  for  a  Mifdemeanor,  the  Patentee  fhall  not  have  fuch  Amercements,  for  thefe  are  cal- 
r>y.  269.  pi.  18.  jeoi  Amercements  Royal,  and  it  is  there  faid  that  the  Grant  fhall  enure  to  the  Grantee  for  Things 
B.ra  Roi.  Abr. '  of  common  Intendment,  and  the  King  fhall  have  the  Things  fpecial.     £  And  he  alfo  alledged  the 
196.pl.  7.        £afe  jn  ^.  Afs.  where  the  King  had  granted  to  his  eldeft  Son  the  Dutch y  of  Cornwall  cum  omni- 
2  Roi.  R?a--8.  bus  ad  eum  fpeclantibus,  fimilitlr  cum  wardis,  maritagiis,  &c.  etfimiliter  alibi  extra  Comitatum  pr<e- 
1  sho«.  482,    (fj^um^  mn  obstante  pr<erogativa  Regis  ;  and  one  who  held  of  the  Dutchy  by  Knights-fervice,  and 
who  held  alfo  of  one  that  was   in  Ward  of  the  K\ng  per  caufe  de  go.rd  by  Knights-fervice,   died, 
143  Afs.pl.  15.  his  Heir  within  Age  ;  and  it  was  adjudged  that  the  Prince  mould  not  have  the  Wardfhip  of  him, 
Parten?s*9  b  .  but  the  King,  for  it  is  there  laid  that  the  Anceftor  held  alfo  of  another,  who  by  a  Mean  held  of 
268.  pi/is.      the  Kino-  as  of  the  Dutchy  •,  and  the  Charter  does  not  make  Mention  that  in  fuch  fpecial  Cafe  the 
E.Rp°i,'£br'195'Pr;hce  fhall  have  the  Ward,  and  the  King  cannot  and  ought  not  by  fuch  general  Grant  to  be 
oufted  of  that  which  belongs  to  him  in  Right  of  his  Crown,  without  exprefs  Mention  of  the  King's 
*  ™'?Roi  tbr  Right  be  made  in  the  Charter.     h  From  which  Judgment  (he  faid)  and  from  the  Reafon  there 
194. c.  Pi."  1.  '  aiven,  we  fee  that  general  Words  in  the  King's  Charter  fhall  only  enure  to  a  general  Intent,  and 
H7'!bb.2Li3t".Ra.V'S  fhall  not  take  away  from  the  King  a  fpecial  Right  which  belongs  to  his  Crown,  but  for  fuch 
n6. 1  Co'46.b.  Matter  the  Patentee  ought  to  have  ipecial  Words.     So  if  the  King  makes  a  County-palatine,  and 
Grants  it  to  another,  with  jura  regalia,  and  that  all  Pleas  within  the  County  fhall  be  there  de- 
termined, yet  he  himfelf  fhall  fue  in  his  own  Court  here  at  JVeftminfter  his  A&ions  which  arife  in 
the  County-palatine;  for   ihe  general  Words  will  not  exclude  the  King  from  fuing  in  his  own 
Nctatem.         Court    but  the  Patentee  ought  to  have  fpecial  Words  to  that  Purpofe.     l  And  note  that  fuch  Cafe 
appears  in  5.  Ed.  2.  where  the  Ki: g  fued  a  Quare  Impedit  in  the  Common  Bench  for  an  Advowfon  in 
Fitz.  Quare  Im-  the  County -palatine  of  Durham,  and  the  Defendant  pleaded  to  the  Jurifdiclion  of  the  Court,  and  was 
Gin'  '-p5^™'  Tut  to  anfwer  over.     So  that  (he  faid;  general  Words  fhall  enure  to  a  general  Intent,  and  fhall  not 
'  convey  from  the  Crown  any  fpecial  Matter  which  belongs  to  the  Crown  by  Prerogative,  as  thac 
does  to  fue  in  what  Court  the  King  pleafes.     And  thefe  Cafes  were  confirmed  by  the  reft  of  the 
Fite'c3" Ed  3  Counfcl  for  the  Queen  that  argued  after  him.     *  And  to  the  like  Purpofe  Gerard  cited  the  Cafe  in 
'23  Ed.  7.  where  the  King  had  granted  to  an  Abbot  that  he  might  amortife  Lands  or  Tenements 
to  the  Value  of  100  s.  and  he  purchafed  an  Advowfon  which  was  held  of  the  King  in  capite,  and 
yet  by  Ad  quod  damnum  it  was  found  to  be  held  of  another,  and  at  the  next  Avoidance  the  King 
brought  a  Quare  Impedit,  and  it  was  there  held,  that  if  it  be  holden  of  the  King  in  capite,  the 
Grant  was  not  a  fufficient  Grant  to  purchafe  ;  and   therefore  Iflbe  was  there  taken,  whether  the 
Advowfon,  at  the  Time  of  the  Purchafe,  was  held  of  the  King  in  capite,  or  not.     So  that  by 
this  Licenfe  Things  of  the  Value  of  100  s.  which  were  holden  of  another  than  of  the  King  were 
intended.     From  whence  it  appears  that  Words  in  the  King's  Grants  fhall  be  conftrued  to  a  com- 
mon Intent,  and  fhall  not  make  a  Thing  to  pafs  which  belongs  fpecially  to  the  Crown,  tho'  it  is 
kAr.te33.'(i).  within  the  Words.     And  Wray  affirmed  this  Cafe,  and  faid  that  it  differs  from  the  Cafe  in  k4i. 
Afs.  eked  on  the  other  Part,  for  time  the  King's  Charter  named   the  Houfe,  in   which  Cafe  it 
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could  not  be  taken  that  he  was  mifconufant  of  the  Tenure  ;  but  in  this  laft  Cafe  the  Patent  is  ge- 
neral, viz.  that  he  might  amortife  Lands  or  Tenements  to  the  Value  of  ioo  s.  without  naming 
what   Lands  or  Tenements,  and  fo  (he  faid)   is  the  Diverfity,  and  he  did  not  afcribe  it  to  the 
Claufe  de  gratia  Jpeciali  in  the  one  Cafe  or  in  the  other.     a  And  to  the  fame  Purpofe  he  cited  the  Cafe a  p.  19-  ej-  -• 
in  19  Ed.  3.  in  a  ghiare  Impedit,  where  the  Kinggave  Licenfe  to  a  Prior  to  appropriate  an  Advow-  j^'J^I*' 
fon,  who  accordingly  did  fo,  and  the  Advowfon  was  held  of  the  King,  and  tor  this  Caufe  the  pi-  *s-  iocv 
King  claimed  it,  and  brought  a  Quare  Impedit,  and  it  feems  by  the  Book  that  the  Charter,  which  ly^to^Un.' 
did  not  recite  the  Tenure,  was  not  a  fufficient  Warrant  to  appropriate  the  Advowfon,  wherefore  R-  'H-  Gosb. 
the  Prior  traverfed  that  it  was  not  held  of  the  King.     So  that  Words  in  the  King's  Charter  don't  ^o&^\c).°' 
exclude  the  King  from  any  fpecial  Advantage,  without  exprefs  Mention  thereof. 

Note  here  that  in  this  Cafe  the  Advowfon  was  named,  as  the  Houfe  was  in  41  Afs.  and  quaere  if  Nota  ycne 
the  Diverfity  between  the  Cafes  is  not  by  Reafcn  of  the  Claufe  de  gratia  fpeciali,  which  is  in  the  one  Cafe, 
and  "not  in  the  other. 

15  And  to  the  like  Effect  he  cited  the  Cafe  of  the  Sanctuary  of  Culnham  in  i.H.  7.  where  the  b  p.  T  h.  7. 23. 
"Words  in  the  King's  Charter  made  to  the  Abbot  of  Abbington  were,  ut  inhabitatores  ejus  nultius  zf>-Fkz-Comne 

.      n  &     r  -r  r  JT    •    ;•  •  ■     J      J  r    I    ■  a-     49- Bro.  Sanflu- 

rrgts  aut  minijtrorum  Juorum,  epijcopive,  aut  juorum  ojpaa'iumjugo  mae  aeprimerentur,  Jed  in  cunctis  ary  x*% 
reb;s,  eventibus,  et  difcujjionibus  caufarum,  Abbatis  monafierii pradilyti  decreto  fubjicerentur,  which 
were  not  fufficient  to  make  a  Sanctuary  for  Treafon,  but  fhould  be  taken  to  a  common  Intent, 
and  not  to  take  away  from  the  Crown  a  1  hing  of  fo  high  a  Nature,  and  which  is  fo  nearly  an- 
nexed to  the  Crown,  without  exprefs  Words  thereof  in  the  Charter.     Wherefore  the  Counfel  on 
this  Part  concluded,  that  from  thefe  Cafes  it  is  manifeft  that  Words  in  the  King's  Charters  fhall 
enure  to  a  common  Intent,  and  fhall  not  deveft  out  of  the  King  Things  of  a  high   Degree,  or 
Things  which  are  annexed  to  the  Crown  in  Point  of  Prerogative.     From  whence  it  follows  that 
the  Word  (Mines)  here  will  be  fufficient  to  convey  bafe  Mines,  but  not  Mines  Royal  which  be- 
long to  the  King  by  Prerogative;  and  the  Words  de  gratia  fpeciali.,  certa  fcientia,  et  mero  motu 
win  not  make  other  Things  to  pafs,  which  are  not  comprehended  in  the  Nature  of  the  Words, 
but  for  Rich  Things,  and  no  others,  as  are  within  the  Meaning  of  them,  the  Words  will  make 
them  to  be  largely  and  favourably  conftrued  and  extended  to  the  Benefit  of  the  Party.     c  And  CB™-  ||J?'  gs ■ 
Gerard  faid  that  about  24.  H.  8.  a  Cafe  came  in  Queftion  concerning  the  Manor  of  Bowerhall  in  Patents  io4. 
Ejfex,  which  the  King,  de  gratia  fpeciali,  certa  fcientia,  et  mero  motu  fuis,  had  given  to  one  and  to  fc^^  4|'a 
his  Heirs  Males  •,  and  it  was  the  Opinion  of  the  Juftices,  that  no  Eftate  of  Inheritance  paffed  to  49-  a.  Davis  43. 
the  Patentee  by  thofe  Words,  for  they  will  not  make  an  Eftate-tail,  nor  a  d  Fee-  fimple  in  the  M0VI16.  HC6b. 
Cafe  of  the  King,  notwithftanding  they  are  ex  gratia  fpeciali,  certa  fcientia,  &c.  for  his  Intent  was  224-  iBulft-  io, 
that  it  fhould  not  go  to  the  Heirs  Females  of  the  Patentee,  and  he  cannot  make  a  new  Courfe  of***; ',  Browni! 
Inheritance,  and  (certa  fcientia)  will  not  conclude  him  from  faying  that  it  was  no  fuch  Courfe  of  45-  2  Browni. 
Inheritance  as  he  intended.     And  as  to  what  Shirborn e  has  faid,  that  if  the  Earl  fhould  not  have  l\t\  piRj!"Abr* 
the  Mines  Royal,  he  fhould  take  nothing  by  the  Word  (Mines),  for  that  bafe  Mines  fhall  pafs  by  Gouidib.  20. 
the  Grant  of  the  Land  ;  Sir,  what  then  ?  they  are  Words  of  Surplufage  as  to  Mines  in  the  fame  co.'utt.  *■%,  «. 
Land,  as  the  Words  are  of  granting  Wards,  Marriages,  and  Efcheats,  which  are  frequently  put 1  Finch  91- 
in  Patents;  orelle  if  they  be  not  Words  of  Surplufage,  they  may  take  Effect  for  Mines  which  *0^Cuti^il, 
Henry  the  late  Earl  had  in  the  Lands  of  others.     And  as  to  the  Statute  of  4  &  5  Philip  aud  Alary,  d  Econ!ra  ln 
Bar  ham  (aid,  true  it  is  that  the  Act  makes  the  Letters-patent  good,  notwithftanding  the  Want  Cafe  of  a  com- 
of  the  true  Name  of  the  Natures,  Kinds,  and  Sorts  of  the  Hereditaments  ;  but  how  fhall  they  be  Ti^m^.i 
good?  Sir,  the  Act  fays,  according  to  the  Tenor  of  the  fame  Letters-patent.     And    true  it h-perThoykikm 
that  the  Act  fays  that  the   Letters-patent  fhall  be  expounded,  conftrued,  deemed,  and  adjudged  ^l^nt"1 
moft  beneficially  for  the  Patentees  ;  but,  Sir,  how?    the  Act  fays  afterwards,  according  to  the Muit^s c.^. 
Words  and  Purport  of  the  Letters-patent.     So  that  the  Tenor,   Words,  and  Purport  of  the  Let-  gc0.  2T[^' 
ters-patent  are  the  Rule  and  Guide  to  be  obferved  tor  the  Nature  of  the  Things,  and  for  the  be-  Lit-  R-  6- 
neficial  Conftruction  of  the  Patent  towards  the  Patentee.     And   then,  he  faid,  if  in  the  Word  cromrt.j2c. 
(Land)  in  the  one  Cafe  the  Royal  Ore  is  not  granted,  and  in  the  Word  (Mines)  in  the  other  Cafe  "•  b- 
the  Mine  Royal  is  not  granted,  but  the  bale  Ore  and  the  bafe  Mines  are  only  granted,  the  Act  dees c  Ante  231  (b), 
not  extend  but  to  the  Nature  of  the  bafe  Ore  and  of  the  bafe  Mines  which  are  granted,  and  as 
to  them  it  fhall  be  beneficially  expounded  for  the  Advantage  of  the  Patentee,  and  that  is,  accord- 
ing to  the  Tenor,  Words,  and  Purport   of  the  Letters-patent ;  and  by  this  Conftruction  the  In- 
tent and  Effect  of  the  Statute  is  Satisfied,  but  not  by  conftruing  the  Ores  and  Mines  Royal  to 
pafs,  for  that  would  be  contrary  to  the  Tenor  and  Purport  of  the  Patent.     So  that  the  Matter 
refts  upon  the  Expofition  of  the  Words,  as  well  as  if  it  had  been  before  the  Act,  and  the  Words 
are  to  be  conftrued  ut  fupra,  whereupon  he  and  the  other  Counfel  on  the  fame  Side  prayed  Judg- 
ment for  the  Queen. 

And  in  this  Argument  fome  of  them  on  this  Part  affirmed  that  this  Mine,  being  a  Mine  Roy- 
al, could  not  be  granted  nor  fevered  from  the  Crown  even  by  exprefs  Words,  for  it  is  an  Incident 
infeparable  to  the  Crown,  as  Efcheats  for  Treafon  are ;  which  the  Counfel  for  the  Earl  denied. 
For,  they  faid,  as  this  Mine  might  be  leafed  or  demifed  to  another  rendering  Rent,  as  the  Pre- 
cedents fhew  us,  fo  might  it  be  demifed  or  granted  without  Rent,  becaufe  it  is  but  a  Profit  or 
Revenue  of  the  Crown.     And  Things  which  are  more  nearly  annexed  to  the  Prerogative  of  the  f  s-  p-c- 1?°- 
King,  and  to  the  Perfon  of  the  King,   than  this   is,   may  be   granted   to  another,  as  Mead  faid.  cap.  34.  §25'" 
f  For  if  the  King  impeaches  any  one  for  Felony,  as  for  Robbery,  or  the  Death  of  a  Man,  and  "-  V?\ 42-}'c 
the  Party  is  arraigned  upon  nn  Indictment  at  the  King's  Suit,  he  fhall  not  wage  Battle  againft  the  \zr,  §  '5. ' 
King,  for  in  fuch  Cafes  Battle  ought  to  b;^  wa^ed  in  proper  Perfon,  and  not  by  Champion,  ^0^%^'  ri[' 
it  would  be  very  dangerous  for  the  King  if  the  Law  fhould  force  him  to  wage  Battle  in  proper 
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+  p.  20.  Ed     Person  with  every  Felon  whom  he  impeaches  and  puts  to  anfwer,  wherefore  the  Law  does  not  ad- 
Fitz!cor'onei25.'mit  it,  but  the  King  by  Prerogative  fhall  oufl  him  of  Battle,  and  the  King  may  grant  fuch  Pre- 
Fitz?iwd.'  157.  rogative  to  another,  f  as  appears  in  20.  Ed.  3.  where  the  King  granted  to  the  Citizens  of  London 
s.  p.  c.  180.  c  that  none  fhould  wage  Battle  againft  them  in  an  Appeal,  and  there  it  feems  that  the  Grant  is  good. 
427,a§J6-P'  °'  So  that  the  King  may  convey  a  Point  of  his  Prerogative  from  his  own  Perfon  to  that  of  another. 
So  if  a  Man  takes  the  King's  Goods  wrongfully,  the  King  may  take  or  feize  the  Party's  Goods 
*  h.  8.  r.  2.    until  he  has  made  Reftitution,  as  it  is  the  common  Courie  in   the  Exchequer,  *  and  the  Kino- 
~rantl05'may  grant  fuch  Power  to  another,  as  appears  by  8.  R.  2.  where  the  King  had  granted  to  the  Town 
of  Lynn,  that  they  fhould  be  quit  of  Toll  throughout  the  Realm,  and  alfo  granted  by  the  fame 
Charter,  that  if  any  took  Toll  of  them  contrary  to  the  fame  Charter,  they  might  take  Withernam 
for  the  fame  at  another  Time  within   their  Jurifdiction  ;  by  Force  whereof  they  juftified,  in  Re- 
plevin, the  taking  in  lieu  of  Withernam  the  Goods  of  a  Merchant  of  Newcajlle  upon  Tyne,  which 
were  brought  within  their  Jurifdiction,  for  that  they  of  Neweaftk  upon  Tyne  had  taken  Goods  for 
Toll  of  divers  Merchants  of  Lynn,  and  the  Goods  fo  taken  at  Lynn  they  detained   in  lieu  of  Wi- 
therham,  becaufe  they  of  Newcaflle  upon  Tyne  would  not  deliver  the  other  Goods  ;  and  as  it  feems 
by  the  Book  the  taking  is  good  and  juftifiable.     And  if  the  Law  be  fo  that  the  King  may  grant 
to  another  a  Point  of  his  Prerogative  in  thefe  Cafes,  a  for  tier  e  he  might  in  our  Cafe,  where  the 
Thing  is  but  a  Revenue  or  Profit. 
Jw/.  Term  10       And  after  thefe  Arguments  made  at  the  Bar,  all  the  juftices  and  Barons  affembled  feveral  Times 
Cw{a.  the  fame  Term  to  confer  together  upon  the  Matter.  And  then  they  took  Refpite  further  until  Hit- 

lary  Term  then  next  following,  in  which  Term  they  affembled  twice,  and  atlaft  they  gave  their  fe- 
veral Opinions,  and  the  Caufe  thereof,  at  which  I  was  not  prefent,  for  there  were  none  prefent 
but  themfelves  and  the  Counfel  who  had  argued  for  the  Queen.     And  (as  I  was  informed  by  fe- 
veral of  them  who  were  there.)  their  Refolution  was  as  follows, 
a  vin.  Abr.  tit.      Firft,  all  the  Juftices  and  Barons  agreed,  a  that  by  the  Law  all  Mines  of  Gold  and  Silver  with- 
P.rpLSa5.Ve  K"  m  tne  Realm,  whether  they  be  in  the  Lands  of  the  Queen,  or  of  Subjects,  belong  to  the  Queen 
by  Prerogative,  with  Liberty  to  dig  and  carry  away  the  Ores  thereof,  and  with  other  fuch  Inci- 
dents thereto  as  are  ncceffary  to  be  ufed  for  the  getting  of  the  Ore. 
t>  vin.  Abr.  tit.     b  Alfo  Harper,  Southcote,  and  Wefton  Juftices  agreed,  that  if  Gold  or  Silver  be  in  Ores  or  Mines 
piTe!  CrVomKp't!'of  Copper,  Tin,  Lead,  or  other  bafe  Metal  in  the  Soil  of  Subjeds,  as  well  the  Gold  and  Silver 
j.  c.  in.  b.    as  tne  bafe  Metal  entirely  belongs  of  Right  to  the  Subject  who  is  the  Proprietor  of  the  Soil,  if  the 
3  Finch  132'.    Gold  or  Silver  does  not  exceed  the  Value  of  the  bafe  Metal ;  but  if  the  Value  of  the  Gold  or  Sil- 
ver exceeds  the  Value  of  the  Copper  or  other  bafe  Metal,  then  it  was  their  Opinion  that  the 
Crown  fhould  have  as  well  the  bafe  Metal  as  the  Gold  or  Silver  ;  and  in  fuch   Cafe  it  fhall  be 
called  a  Mine  Royal,  and  otherwife  not ;  but  if  the  bafe  Metal  exceeds  the  Value  of  the  Gold  or 
Silver,  then  it  draws  the  Property  of  the  whole  to  the  Proprietor  of  the  Land.     But  they  three  a- 
greed,  that  forafmuch  as  the  Information  fets  forth  that  the  Ore  and  Mine  of  Copper  contained 
in  it  Gold  or  Silver,  and  the  Defendant  has  not  denied  it,  but  has  fully  con feiTed  it,  thereby  it 

•  ButfeePoft  fhall  be  taken  that  the  Gold  or  Silver  were  of  the  greater  Value,  for  the  beft  fhall  be  intended 
338, 339>  the  for  the  Queen ;  and  therefore  they  affented  with  all  the  other  Juftices  and  Barons,  that  Judgment 
to  doubt  this,  fhould  be  given  againft  the  Earl,  and  for  the  Queen.  But  all  the  other  Juftices  and  Barons  of  the 
ReafonftoX2  Exchequer  unanimoufly  agreed,  c  that  if  the  Gold  or  Silver  in  the  bale  Metal  in  the  Land  of  a  Sub- 
contrary,  see  ject  be  of  lefs  Value  than  the  bafe  Metal  is,  as  well  the  bafe  Metal  as  the  Gold  or  Silver  in  it  belong 
+6Bac-Abr,l62'by  Prerogative  to  the  Crown,  with  Liberty  to  dig  for  it,  and  to  put  it  upon  the  Land  of  the  Sub- 
d  '  ject,  and  to  carry  it  away  from  thence ;  and  in  fuch  Cafe  it  fhall  be  called  a  d  Mine  Royal,  for 
the  statute*  of  the  Records  don't  make  any  Diftinction  herein,  but  they  are  general,  and  prove  that  all  Ores,  or 
a  w.  &  m-™P-  Mines  of  Copper  or  other  bafe  Metal  containing  or  bearing  Gold  or  Silver  belong  to  the  King. 
flTa'u  L' caiiedT  And  where  Wefton  faid,  that  there  is  a  Text  in  the  Civil  Law  to  this  Effect,  viz.  that  by  the  Ne- 
Mine  Royal,  gligence  or  Poverty  of  the  Proprietor  of  the  Soil  pojfunt  fodi  omnia  met  alia  in  alieno  fob,  invito  do- 
«Kitch.474.    mino,  quia  utile  eft  reipubliae,  et  aliter  non  -,  to  this  Saunders  Chief  Baron  faid,  e  that  the  fame  Law 

fays,  quod  optima  legum  interpres  efi  confuetitdo,  and  here  there  is  confuetudo,  for  the  Precedents  and 

*  Vin.  Abr.  tit.  the  Accounts  prove  that  from  Time  to  Time  it  has  been  a  Cuftom  and  Ufage,  that  the  Kings  of 
Prerogat^K.^.t^js  Realm  nave  had  the  Profit  of  fuch  Mines  of  bafe  Metal  containing  or  bearing  Gold  or  Silver, 
339  (d),  where  without  any  Diftinction  with  Regard  to  the  Value  of  the  Gqld  or  Silver,  be  the  fame  greater  or 
chL^uthorities^^  tnan  ^e  ^afc  Metal.  Wherefore  he  and  all  the  others  (except  the  three  above  mentioned) 
to  prove  that  took  it  that  the  whole  Ore  and  Mine  belonged  to  the  Queen,  akho'  the  bafe  Metal  be  of  thegreat- 
MineasThiSn  er  Value.  And  here  it  is  confeffed  by  the  Defendant  that  the  Ore  and  Mine  of  Copper  con- 
the  Realm, for  tains  in  it  Gold  or  Silver,  fo  that  it  agrees  with  the  Precedents.  And  therefore  as  well  the  other 
lyTomePonio'n  three  as  all  the  reft  unanimoufly  agreed  that  Judgment  fhould  be  given  for  the  Queen  upon  this 
of  Gold  or  s;i-  Plea,  altho'  they  differed  in  the  Matter  itfelf,  and  in  the  Reafons  of  the  Judgment,  as  it  is  fhewn 

ver  Ore  in  every,     c 
We  Metal,  andDetOrC 

therefore  that  f  Alfo  they  all  agreed,  that  if  the  Ore  or  Mine  in  the  Soil  of  a  Subject  be  of  Copper,  Tin,  Lead, 
theSRefo"ution  or  Iron,  in  which  there  is  no  Gold  or  Silver,  in  this  Cafe  the  Proprietor  of  the  Soil  fhall  have 
isvain,  and  pro- ^  Ore  or  Mine,  and  not  the  Crown  by  Prerogative,  for  in  fuch  barren  bafe  Metal  no  Prero- 

ceeds  from  the  ..-.<>, 

want  of  know-  gative  is  given  to  the  Crown. 

ing  the  Nature      s  Alfo  they  all  agreed,  that  a  Mine  Royal,  whether  of  bafe  Metal  containing  Gold  or  Silver, 

or  of  pure  Gold  and  Silver  only,  may  by  the  Grant  of  the  King  be  fever'd  fiom  the  Crown,  and  be 

%  vin.  Abr.  tit.granted  to  another,  for  it  is  not  an  Incident  infeparable  to  the  Crovvn;  but  may  be  fevered  from 

P.«oEativcK.a.itb  and   pre(;ife  Words< 

But 
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But  all  the  Juftices  and  Barons  (except  the  faid  three  Juftices,  and  they  alfo,  if  fo  be  thefe 
Ores  and  Mines  in  Queftion  fhall  be  called  Royal)  unanimoufly  agreed  that  the  Ores  in  the  firft 
Plea  fpecified  fhall  not  pafs  to  the  Earl  by  the  Grant  of  the  Land,  nor  the  Mine  in  the  fecond  Plea 
fpecified,  by  the  Grant  of  the  Mines,  although  the  Patent  be  de  gratia  fpeciali,  certa  fcientia,   et 
mero  motu,  a  but  the  Words  (Land)  and  (Mines)    fhall  be  taken  to  common  Intent,  and  fhall  Dalki^yib. 
not  make  the  Ores-royal  nor  the  Mines-royal  to  pafs,  to  convey  which  there  ought  to  be  in  the  Litt.  r.  h4,' 
Patent  precife  Words  expreffing  them.     And  the  Act  of  4  &  5  Philip  and  Mary  will  not  avail  the  Noy  i^jSk. 
Earl  in  this  Cafe,  becaufe  the  Tenor,  Words,  or  Purport  of  the  Charter  don't  extend  to  a  Mine-  z77-  p^  99. 
royal.      But  the  Lord  Dyer  Chief  Juftice  of  the  Common  Bench  faid,    b  that  if  the  Queen  has  a  ^tacTA**^, 
Mine-royal  in  the  Soil  of  J.  S.  and  (he  ex  gratia  fpeciali,   certa  fcientia,  et  mero  motu  fuis,  grants  2°4>  2I3« 
to  a  Stranger  all  Mines  which  fhe   has  in  the  Land  of  J.  S.  by  this  Grant  the  Mine-royal  fhall b s.pjenk^y. 
pafs,  for  elfe  the  Words  would  be  void  and  without  Effect,  becaufe  fhe  cannot  have  a  bafe  Mine  Abr!9tit!p£ro- 
in  the  Soil  of  another;  and  therefore  when  fhe  fays  ex  certa  fcientia,  and  recites  that  it  is  in  the  sative  &V.  3. 
Soil  of  another,  fhe  fhall  not  be  taken  to  be  mifconufant  of  the  Thing,  for  which  Reafon  it  fhall pI'3' 
pafs.     But  it  is  not  fo  here,  for  the  King  and  Queen  might  intend  to  make  bafe  Mines  pafs,  fo 
that  the  Words  may  be  fatisfied  in  that  Intent. 

And  the  Lord  Dyer  faid  in  this  Cafe,  that  although  the  Vein  or  Ore  mentioned  in  the  firft 
Plea  was  not  open,  but  clofe,  at  the  Time  of  the  Date  of  the  Patent,  yet  it  might  be  termed  a 
Mine,  quia  de  mineris  aliqua  funt  occulta,  et  aliqua  apert a,  and  that  which  is  not  open  may  be  called 
a  Mine,  in  his  Opinion.  And  Baron  Frevil  held,  that  if  there  is  a  Vein  of  Copper  in  the  Mine 
without  Mixture  of  Gold,  and  in  digging  further  there  is  a  Vein  of  Gold  with  little  or  no  other 
Metal  in  it,  in  this  Cafe  it  fhall  be  called  a  Mine  of  Copper  and  Gold,  and  not  a  Mine  of 
Copper  only,  although  in  the  firft  Vein  there  was  nothing  elfe  but  Copper. 

And  Mead  took  Exception  to  the  Information,  becaufe  it  was  not  fhewn  in  what  Town  or 
Hamlet  Newlands  lay  ;  fo  that  if  the  Defendant  had  pleaded  not-guilty,  it  was  uncertain  from 
whence  the  Vifne  fhould  come.  But  all  the  Juftices  and  B-irons  agreed  that  the  Information  was 
good,  becaufe  it  is  but  in  Effe£t  for  a  Trefpafs,  for  which  the  Queen  fhall  recover  only  Dama- 
ges •,  and  here  there  is  no  Iffue  to  be  tried,  inafmuch  as  there  is  a  Demurrer  in  Law,  c  in  which  c  s.  p.  3  Leon. 
Cafe  it  is  not  fo  neceffary  as  it  fhould  have  been  if  Iffue  had  been  joined  triable  per  pais.  But  if  '7J- 
it  had  been  in  an  Action  real,  there  it  ought  to  have  been  fhewn  in  what  Town  or  Place  the  Land 
was,  for  otherwife  the  Sheriff  could  not  know  where  to  put  the  Party  in  Seizin  if  he  recovered  ; 
whereas  here  there  is  no  fuch  Caufe,  but  Damages  only  are  recoverable  for  the  Offence,  for  which 
Reafon  the  Exception  was  difallowed. 

And  note  that  by  the  Queen's  Command  a  Copy  of  the  Patent  made  to  the  Earl  was  delivered 
to  the  Juftices,  in  order  to  fee  if  there  was  any  Thing  more  in  it  than  was  in  the  Pleading,  which 
would  make  the  Ores  and  Mines  pafs  or  not  to  the  Earl ;  for  fhe  was  defirous  to  be  fully  apprifed 
of  the  Intereft  in  the  Ores  and  Mines.  And  the  Charter  was  in  this  Form  ;  fciatis  quod  nos  tarn 
pro  meliore  et  ampliore  fuftentatione  et  manutentione  flatus,  et  dignitatis,  et  gradus,  ad  quern  nuper  vo~ 
cavimus  et  elegimus  pr  a  char  iff  mum  confanguineum  noftrum  Thomam  Percy  comitem  Northumbria,  quam 
pro  bono  et  slrenuo  fervitio,  quod  fperavimus  prafatus  comes  et  pofleritas  fua  nobis,  h<eredibus,  et  fuc- 
cefforibus  nofris  facient,  prout  anteceffores  fui  progenitoribus  noftris  regibus  Anglic  antehac  multiplici- 
ter  fecerint,  et  ad  humilem  petitionem  ejufdem  comitis,  de  gratia  noflra  fpeciali,  ac  certa  fcientia,  et  mero 
motu  noftris  dedimus  et  conceffimus,  13  c.  And  it  was  the  Opinion  of  Catline  Chief  Juftice  of  England, 
A  that  the  Words  (ad  humilem  petitionem  ejufdem  comitis)  diminifh  the  Force  of  the  Words  (de gratia d  vin.  Abr.  tit. 
fpeciali,  ac  ex  certa  fcientia,  et  mero  motu)  for  the  Charter  fhall  not  be  taken  to  proceed  purely  from  l*Tl\*Z  E' 
the  King's  Grace,  and  fo  to  be  conftrued  moft  ftrongly  againft  the  King,  and  molt  favourably  for 
the  Patentee,  unlefs  it  is  meerly  of  the  King's  own  Motion,  without  Suit  of  the  Party  ;  whereas  the 
Words  (ad  humilem  petitionem  ejufdem  comitis)  fhew  that  the  Suit  of  the  Earl  was  one  of  the  Caufes 
of  making  the  Patent,  in  which  Cafe  the  Patent  is  not  fo  effectual  to  make  the  Ores  and  the  Mine 
pafs  as  by  the  Pleading  it  is  confeffed  to  be.  And  afterwards  in  the  faid  Hillary  Term  10  Elizabeth 
Judgment  was  given  for  the  Queen,  and  againft  the  Earl,  as  follows. 

And  becaufe  the  Barons  here  not  yet,  &c.  Day  is  given  here  to  the  aforefaid  Thomas  Earl  of  The  reft  of  th« 
Northumberland,  in  the  fame  State  in  which  it  now  is,  until  the  Octave  of  St.  Hillary,  that  the  fame  Record" 
Barons  here  in  the  mean  time  may  further  advife  themfelves  touching  the  Premiffcs,  and  may 
deliberate  thereupon  with  the  Juftices  of  both  Benches.  And  thereupon  it  is  agreed  between 
the  Barons  here  as  well  by  the  Affent  of  the  faid  Attorney  of  the  Lady  the  Queen,  as  of  the 
faid  Attorney  of  the  aforefaid  Earl,  and  of  the  Counfellors  learned  in  the  Law  of  the  fame  Earl, 
that  fome  Perfons  learned  in  the  Law  as  well  of  the  Counfel  and  Behalf  of  the  faid  Lady  the 
Queen,  as  of  the  Counfel  and  Behalf  of  the  aforefaid  Earl,  be  in  the  mean  time  publickly  heard 
to  argue,  touching  the  aforefaid  Matter  in  Law  and  other  the  Premiffes,  in  the  Chamber  of  this  Ex- 
chequer commonly  called  the  Exchequer-Chamber  before  the  fame  Barons  affifted  by  the  fame  Juf- 
tices of  both  Benches.  Afterwards  in  the  mean  Time  between  the  aforefaid  Octave  of  St.  Mi- 
chael  and  the  aforefaid  Octave  of  St.  Hillary  viz.  in  the  aforefaid  Term  of  St.  Michael,  as  well 
the  Serjeants  of  the  faid  Lady  the  Queen  at  Law,  and  the  Attorney  and  Solicitor  General  of  the 
faid  Lady  the  Queen,  on  Behalf  of  the  faid  Lady  the  Queen,  as  three  learned  in  the  Law  being 
of  the  Counfel  of  the  aforefaid  Earl  in  the  Premiffes  on  Behalf  of  the  aforefaid  Earl,  five  feve- 
ral  Days  in  the  faid  Exchequer-Chamber,  before  the  Barons  of  this  Exchequer  affifted  then  there 
*  -  the  aforefaid  Juftices  of  both  Benches,  were  openly  and  feverally  heard  to  argue  at  large,  and 
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fummarily,  and  what  they  could  or  would  fay  thereupon  on  both  Sides  concerning  the  aforefaid 
Matter  in  Law  and  the  rett  of  the  Premiffes  (the  Record  aforefaid  being  then  there  read  over 
and  recited.)     Which  fame  Serjeants  of  the  Lady  the  Queen  at  Law,    and  the  aforefaid  Attorney 
and  Solicitor  of  the  faid  Lady  the  Queen,  in  and    upon  certain  Arguments  on  Behalf  of  the  faid 
Lady  the  Queen  to  prove  and  maintain  her  Prerogative  aforefaid  in  the  faid  Information  fpeci- 
fied,  produced,  laid  open,  and  fhewed  before  the  aforefaid  Juftices  and  Barons,  among  other  Things, 
divers  and  many  Records  of  Commiffions,  Accounts,  Demifes,  and  other  Precedents  of  this  Ex- 
chequer aforefaid,  manifeftly  and  ftrongly  declaring,  proving,  and  maintaining  the  Prerogative 
of  the  Lady  the  Queen  to  have  fuch  Mines  and  Metals  by  Reafon  of  her  fame  Prerogative  in  Man- 
ner and  Form  aforefaid.     And  at  the  aforefaid  Octave  of  St.  Hillary  the  aforefaid  Thomas  Earl  of 
Northumberland  came  here  by  the  aforefaid  Thomas  Fanfloaw  his  Attorney  aforefaid  :  And  becaufe 
the  aforefaid  Barons  here  will  further  advife  themfelves  touching  the  Fremiffes,  that  in  the  mean 
time  they  may  deliberate  further  upon  the  Premiffes  with  the  aforefaid  Juftices  before  they  give 
Judgment  thereon,  Day  is  given   here  to  the  aforefaid  Thomas  Earl  or  Northumberland,  in  the 
fame  State  in  which  it  now  is,  until  the  Oclave  of  the  Purification  of  the  bleffed  Virgin  Mary  next 
comin°\     At  which  Day  the  aforefaid  Thomas  Earl  of  Northumberland  came  here  by  the  aforefaid 
Thomas  Fanjhaw  his  Attorney  abovenamed.       And  the  Premiffes  being  feen  and  underftood   by 
the  Barons  here,  and  mature  Deliberation  amongft  them  being  thereupon  had,  becaufe  it  feems  to 
the   fame  Barons  that    the  aforefaid  Pleas  by   the  aforefaid  Thomas   Earl   of  Northumberland  in 
Manner  and  Form  aforefaid  above  pleaded,  and  each  of  them,  and  the  Matter  therein  contained, 
as  to  the  aforefaid  Interruption  and  Difturbance  of  the  aforefaid  Thomas  Thurland  and  Daniel  How fie- 
ter,  -and  other  the  aforefaid  Labourers  in  the  Mines  and  Ores  aforefaid,  as  well  from  and  in  the 
making  and   continuing  the  Search  and  digging  aforefaid  of  the  Lands  and  Mines  for  the  Ore 
and  Metal  aforefaid  belonging  to  the  faid  Lady  the  Queen  by  Reafon  of  her  royal  Prerogative  in 
Manner  and  Form  in  the  aforefaid  Information  fpecified,  within  the  aforefaid  Waft-lands  called 
Newlands  in  the  aforefaid  Information  fpecified,  as  from  and  in  the  aforefaid  taking  and  carry- 
ing away  of  the  aforefaid  fix  hundred  thoufand  Pounds  Weight  of  Ore  and  Metal  of  Copper  afore- 
faid there  in  Form  aforefaid  dug  up  and  laid  upon  the  Land,  are  infufficient  in  Law  to  difcharge 
the  fame  Earl  from  the  aforefaid  Contempts  and  Trefpaffes,  or  any  of  them,   by  him  of  for  and 
judgment.        in  the  fame  Interruption  and  Diliurbance  in  Form  aforefaid  done  and  perpetrated  ;  it  is  confider- 
ed  by  the  fame  Barons   that  the  aforefaid  Thomas  Earl  of  Northumberland  be  convicted  of  the 
aforefaid  Contempts  and  Trefpaffes  by  him  of  for  and  in  the  aforefaid  Interruption  and  Difturb- 
ance of  the  aforefaid  Thomas  Thurland  and  Daniel  Howfieter  and  other  the  aforefaid  Labourers  in 
the  Ores   and  Mines  aforefaid  in  Form  abovefaid  done  arid  perpetrated  •,  and  that  the  faid  Lady 
the  Queen  recover  againft  the  aforefaid  Ead  of  Northumberland  her  Damages  by  Occafion  of  the 
aforefaid  Interruption  and  Difturbance  fuftained.     But  becaufe  it  is  unknown  what  Damages  the 
fame  Lady  the  Queen  has  fuftained  by  Occafion  thereof,  the  Sheriff  of  the  aforefaid  County  of 
Cumberland  is  commanded  that  by  the  Oath  of  good  and  lawful  Men  of  his  Bailiwick  he  diligent- 
ly enquire  what  Damages  the  faid  Lady  the  Queen  has  fuftained  by  Occafion  of  the  Interrup- 
tion and  Difturbance  aforefaid :  And  that  the  Inquifition,  &c.      And  likewife  it  is  confidered 
by  the  fame   Barons  here  that  the  aforefaid  Thomas  Earl  of  Northumberland,  as  to  the  aforefaid 
Intrufion  by  him  above  in  the  Information  aforefaid  fuppofed  to  be  made  into  the  aforefaid  waft 
or  mountainous  Lands  called  Newlands  in  the  fame  Information  fpecified,  go  at  prefent   without 
Day,  faving  always  the  Right  of  the  Queen  if  at  another  Time,  &c. 

Notabem  b  the      There fieems  to  me  to  be  a  Diverfiity  between  a  Mine  of  Copper  containing  in  it  Gold,  and  a  Mine  ofi 
Reporter.         Gold  containing  in  it  Copper.     For  when  it  is  called  a  Mine  ofi  Copper  containing  in  it  Gold,  it  is  to 
be  intended  that  the  Copper  is  the  greater,  and  the  Gold  the  lefis,  for  every  Thing  contained  is  lefis  than 
the  Thing  which  contains  it,  and  that  which  comprehends  another  Thing  is  greater  than  the  Thing  com- 
prehended', and  fiorafmuch  as  the  Copper  is  the  greater,  the  Mine  takes  its  Name  from  it,  and  is  cal- 
led a  Mine  of  Copper  containing  Gold.     And  for  the  fame  Reafon  if  it  is  called  a  Mine  ofi  Gold 
containing  Copper,  the  Gold,  from  whence  the  Mine  has  its  Name,  is  the  greater,  and  the  Copper  the 
lefis.     And  this  is  agreeable  to  the  Notion  of  thofie  who  have  treated  of  Minerals,  as  George  Agri- 
cola,  and  Chriftopher  Eucelius,  and  others.     From  whence  it  follows  that  the  Records  of  the  Ex- 
chequer, which  prove  that  the  King  had  the  Mines  of  Copper  containing  or  bearing  Gold  or  Silver, 
prove  that  the  King  had  the  whole  where  the  Gold  and  Silver  were  the  lefis.     But  how  the  greater 
or  the  lefis  fihall  be  efteemedfome  are  in  doubt,  that  is  to  fay,  whether  it  fihall  be  taken  according  to 
the  Quantity,  or  according  to  the  Value.     For  fomefay  it  fihall  be  efteemed  according  to  the  Quantity \ 
and  therein  they  confefs  that  true  it  is,  as  to  the  Quantity,  the  Thing  which  comprehends  the  other  is 
greater  than  the  Thing  comprehended,  as  of  a  Hoggfhead  of  Wine,  or  a  Barrel  ofi  Ale,  for  the  Hoggf- 
head  in  Quantity  is  greater  than  the  Wine,  and  the  Barrel  than  the  Ale,  but  not  in  Value,  and  yet 
it  takes  its  Name  from  the  greater,  and  therefore  it  is  called  a  Hoggfiiead  of  Wine  \  fio  that  the  Name 
proceeds  from  the  greater.     So  in  the  Cafe  of  a  Mine,  the  Mine  of  Copper  containing  Gold  has  its  Name 
from  the  greater  in  Quantity,  but  not  in  Value,  for  it  may  properly  enough  be  fiaid  that  ofi  a  Mine  ofi 
Copper  containing  Gold,  the  Gold  may  be  the  greateft  in  Value.     And  thus  it  fieems  to  them  that  the 
Precedents  which  prove  that  the  King  ought  to  have  Mines  of  Copper  or  Lead  containing  Gold  or 
Silver  prove  nothing  againft  the  Affertion  of  the  three  Juftices.     But  if  fio  be  the  Mine  fihall  take  its 
Name  from  the  greater  in  Value,  and  not  from  the  greater  in  Quantity,  then  the  Precedents  prove  di- 
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reblly  contrary  to  the  Opinion  of  the  three  Judges,  and  confirm  the  Opinion  of  the  others  who  were  the 
Majority.  For  if  it  fhall  be  taken  that  Mines  of  Copper  containing  Gold  or  Silver  (which  is  to  be 
underftood,  where  the  Copper  is  of  greater  Value,  and  the  Gold  or  Silver  of  lefs)  fhall  belong  entirely  to 
the  King  by  the  Precedents,  ergo  the  Precedents  prove  the  Law  to  be  direclly  contrary  to  the  Opinion 
of  the  three  Juftices.  So  that  in  order  to  underftand  the  Precedents,  it  is  to  be  known  whether  in  the 
Words  (Mines  of  Copper  containing  Gold  or  Silver)  the  Copper  fhall  be  taken  the  greater  in  Quantity, 
or  the  greater  in  Value.  And  it  feems  to  many  that  the  Name  fhall  be  taken  from  the  Value,  and  not 
from  the  Quantity,  for  that  every  'thing  is  efteemed  according  to  its  Value ;  quaere  de  hoc. 

And  if  fo  be  that  by  the  Precedents  the  Crown  fhall  have  the  whole  Mine  where  the  Gold  or  Sil-3  4-Bac.  au. 
ver  is  of  lefs  Value  than  the  bafe  Metal,  yet  it  feems  reafonable  to  have  Regard  to  the  Value  of  the  Gold\c).' '£»*£? 
or  Silver,  for  if  there  is  no  more  than  a  Quilful  of  Gold  or  Silver  in  a  great  Value  of  Copper,  as  Bell Reafons  here  ur- 
faid,  it  is  not  reafonable  that  fo  fmall  a  Quantity  fhould  be  refpecled,  but  the  Quantity  ought   to  bett™Z7)*My 
fuch  as  is  of  feme  Value  in  itfelf  over  and  above  the  Charges  of  getting  it,  and  above  the  bafe  Metal  con- t0  imPus,n  the 
fumed  therein.     a  For  if  the  Value  is  not  regarded,  but  the  Gold  or  Silver,  be  it  ever  fo  little,  fhall  en-  made'if  this 
title  the  Crown  to  the  whole  Mine,  from  thence  it  would  follow  that  the  Crown  would  have  all  thec.*(e>'mthztl:z- 
Mines  of  bafe  Metal  in  the  Realm,  if  that  be  true  which  thofe  who  are  Jkilled  in  re  metallica  have  itisttken^and 
written.     For  (as  the  ancient  Authors  in  this  Art  affirm)  there  are  but  fix  Kinds  of  Metals  in  the  Earth,  ^e^here: 
viz.  Gold,  Silver,  Tin,  Copper,  Lead,  and  Iron,  for  that  which   is  called  in  Latin  chalibs,  and  in  the  ConTdeLe 
Englifh  Steel,  is  but  the  harder  Part  of  Iron,  and  that  which  is  called  in  Latin  auricalcum,  and  i^f^x\llw 
Englifh  Lattin,  as  alfo  that  which  we  call  in  Englifh  Brafs,  are  not  Metals  of  themfelves,  but  are  a  &  m.  cap.  3o." 
Composition  of  Copper  and  other  Things.     For  there  is  a  Stone  (whereof  we  have  a  great  Number^f^]^^' 
in  this  Realm,  as  I  have  heard)  which  we  call  the  Calamine-Stone,  and  which,  as  I  take  it,  is  the  Mine of  Copper 
fame  Stone  that  is  called  in  Latin  cadmia,  and  by  fome  lapis  calaminaris,  fome  of  which  Stones  have^/jfiMbeai- 
Gold  in  them,  and  others  none,  and  this  Stone  is  fujile,   and  is  ufed  to  be  melted  with  Copper,  and  from  j"^  "  ryai 
the  Copper  and  this  Stone  mixed  and  melted  together  Lattin  is  made,  which  is  more  valuable  than  the  cci'J'ofsiZt 
Copper  alone,  for  the  f aid  Stone  being  melted  along  with  the  Copper  makes  the  Copper  more  flexible,  andm<!y  he  extraaed 
turns  the  Colour  of  it  from  red  to  yellow,  like  to  the  Colour  of  Gold,  and  becaufe  the  Copper  meltedTjfifel £'"t  ' 
-with  it  is  made  more  precious,  it  is  of  greater  Price.     And  Brafs  is  made  of  Copper  mixed  and  melted the  Sing  fcaii 
along  with  Tin  or  Lead,  and  becaufe  the  Copper  itfelf  is  debafed  by  fuch  a  Composition  with  a  more  bafe^h  Mines,  pay- 
Metal,  it  is  of  lefs  Price.     So  that  (as  the  ancient  Authors  have  written)  there  are  but  the  faid  jibing  for  the  fame 
Kinds  of  Metals  fufil  and  malleable,  which  in  Latin  they  cull  corpora  metallica,  and  (asbEuce]iusfays)TZ™x?l°&ae 
conftantexfulphure  patre,  et  argento  vivo,  matre.     For  he  fays,  principia  generationis  veluti  Deusin  theac;:fph^: 
optimus  maximus  omnium  animalium  conftituit  marem  et  faeminam,  &c.  tali  modo  Deus  in  re-©\M.  °ajh.  ' 
bus  etiam  metallicis  conftituit  generationis  principia  marem  et  fasminam,   et  voluit  materiam  effe 
omnium  metallorum  fulphur,  ut  patrem,  et  argentum  vivum,  ut  matrem,  quorum  nempe  coitucba^uI"liuslib•I' 
omnia  fierent  metalla.     And  afterwards  he  fays,  etfi  autem  ex  his  duobus  principiis,  fialphure  et 
argento  vivo,  quafi  patre  et  matre,  coeuntibus  omnia  metalla  procreantur,  quorum  multas  funt 
fpecies  et  diverfas,  natura  tamen  femper  proponit  et  contendit  ad  perfe&ifllmum  metallum,  fcilicet, 
aurum.     Accidentia  vero  diverfa  fupervenientia  diverfa  transformant  metalla,  et  fecundum  puri- 
tatem  crt  impuritatem  fulphuris  et   argenti  vivi,  pura  et  impura   generantur  metalla,  veluti  ex 
leprofis  parentibus  leprofi  procreantur  filii.    And  afterwards  he  fays  that  Gold  is  to  Sulphur  and  Qnick- 
filver  quafi  filius  et  perfecliffimum  metallum  naturae,  et  paululum  immutata  commixtione  argenti 
vivi,  fit  argentum,  quafi  filia  ignobilior  fratre  auro. 

And  the  other  Metals,  viz.  Tin,  Copper,  Lead,  and  Iron,  as  imperfeel  Metals,  proceed  from  their 
faid  Father  and  Mother,  who  were  by  Accidents  become  imperfeel,  veluti  leprofi  filii  ex  leprofis  pa- 
rentibus. 

And  it  feems  by  the  Affertion   ofc  Agricola,  in  his  Book  de   re  metallica,  that  there  is  naturally  z'/zcAgricoiaiib.io 
thefe  bafe  Met als  fome  Portion  of  Gold  or  Silver,  for  thus  he  fays,  naturaliter  autem  potiflimum  auri  ^/^^J 
quaedam  portio  ineft  in  argento,  et  in  sere;  argenti  quaedam  in  auro,   in  asre,  in  plumbo  nigro,  according  to  the 
in  ferro;  asris  ahqua  in  auro,  in  argento,  in  plumbo   nigro,  in   ferro;  plumbi  nigri   aliqua  in  ^e/pa'r'Tin 
argento;  ferri  denique  quaedam  in  aere.     And  he  goes  further,  and floews   the  Way  by  which  the Q^mity,  as  it 
one  Metal  may  be  divided  from  the  other  when  it  is  melting  in   the  Veffel ;  fo  that  according  to  his feems* 
Authority,  Gold  and  Silver  is  naturally  in  Copper,  and  Silver  is  naturally  in  Iron  and  Lead.     And 
it'is  to  be  obferved  that  he  ufes  the  Word  (aes)  for  Copper,  for  that  is  the  proper  Englifh  for  (ass),  and  it 
has  no  proper  Signification  but  that,  though  by  a  Figure  much  ufed,  Brafs  and  Lattin  are  called  (ass), 
hecaufe  they  confift  chiefly  of  Copper.     Wherefore  if  no  Regard  fhould  be  had  to  the  Quantity  of  the  Gold 
or  Silver  that  is  found  in  the  bafe  Metal  (inafmuch  as  there  is  naturally  fome  in  every  bafe  Metal),  the 
King  would  have  all  Mines  of  bafe  Metals  in  the  Realm.     And  then  the  Refolution  d  of  all  the  Juftices 
and  Barons,  that  the  Subjecl  /hall  have  fuch  Mines  of  bafe  Metal  which  are  void  of  Gold  or  Silver 
in  his  own  Land,  is  vain  and  of  no  Effetl,  for  by  the  faid  Author  there  is  no  fuch  Mine  in  this  Realm, 
or  elf ew  here :    So  that  fuch  Refolution  is  grounded  upon  an  Ignorance  of  the  Nature  of  bafe  Mines.    And 
therefore  it  feems  to  be  reafonable  and  fit  to  confider  the  Nature  of  bafe  Mines,  and  the  Value  of  the  Gold 
or  Silver  in  the  bafe  Metal,  c  and  that  it  fhould  be  at  leaft  of  fuch  Value  as  to  counterbalance  the  Char-  •  Oompt,  J.  c. 
ges  of  getting  it,  or  elfe  in  my  Opinion  it  t*  not  reafonable  that  it  fhould  draw  to  the  Crown  the  Pro-  "*•  b> 
perty  of  the  bafe  Metal,  but  the  Proprietor  of  the  Soil  ought  to  have  the  Gold  and  Silver  alfo  along 
with  the  bafe  Metal.     But  this  precife  Point  was  not  left  to  the  Judges  to  determine,  for  they  were 
dijeharged  of  that  by  the  Defendant's  Confeffion  that  the  Ore  contained  Gold  or  Silver,  which Jhall  be 

intended 
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intended  the  befi  for  the  Queen,  viz.  that  it  was  of  fufficient  Value  ;  but  the  Earl  ought  to  have  /hewn 
Crompt.  j.c.  *  that  the  Ore  contained  fonts  Gold  or  Silver ;  but  not  of  the  greater  Value,  nor  as  much  as  would  de~ 
fray  the  Charges  of  getting  it,  abfque  hoc,  that  it  contained  Gold  or  Silver  in  other  Manner,  and  then 
by  this  or  fuch  like  Pleading  the  Judges  would  have  beenpreffed  thereupon  in  Point  of  Judgment,  which 
is  now  paffed  over  by  the  Pleading. 

And  for  the  better  Under/landing  whether  any  bafe  Mines  are  void  of  Gold  or  Silver,  it  is  good  to 
know  Authors  and  Experience,  for  the  Truth  of  this  Matter  ought  to  direcl  the  Judgments  of  the  Judges. 


-'  .ai 


A  Report  of  a  'judgment  and  of the Caufe  thereof  given,  after  Argument,  in  the  Common- 
Bench  in  Trinity  Term  in  the  tenth  Tear  of  the  Reign  of  Queen  Elizabeth,  in  an  Avow- 
ry upon  Replevin  brought  by  Thomas  Brett  Plaintiff  againji  John  Rigden  Defendant ; 
the  Record  whereof  appears  in  Hillary  Term  7  Elizabeth,  Rot.  624.  and  was  as  follows.. 

Ktnt.  *¥OHN  Rigden  was  fummoned  to  anfwer  Thomas  Brett  of  a  Plea,  wherefore  the  Cattle  of  the 

Declaration.  J  faid  Thomas  he  took,  and  them  unjuftly  detained  againft  Gages  and  Pledges,  lie.  And 
RafteEPreced6zt  wnereuPon  the  fame  Thomas  by  Richard  Toke  his  Attorney  complains,  that  the  aforefaid  John  the 
b.  '       5th  Day  of  December  in  the  6th  Year  of  the  Reign  of  the  Lady  the  Queen  now,  at  Kingfmtb 

in  a  certain  Place  called  Linnets  and  Colnets,  took  the  Cattle,  viz.  three  Cows  of  him  the  faid 
Thomas,  and  them  unjuftly  detained  againft  Gages  and  Pledges  until,  He.  Wherefore  he  fays  that 
he  is  prejudiced  and  has  Damage  to  the  Value  of  10/.  and  therefore  he  produces  the  Suit,  He. 
Avowry.  And  the  aforefaid  John  by  Henry  Lawrence  his  Attorney  comes  and  defends  the  Force  and  In- 

jury when,  He.  and  well  avows  the  taking  of  the  Cattle  aforefaid  in  the  aforefaid  Place  where, 
He.  andjuftly,  &c.  becaufe  he  fays  that  the  fame  Place  in  which  the  taking  of  the  Cattle  afore- 
faid is  fuppofed  to  be  done,  is,  and  at  the  aforefaid  Time  of  the  faid  taking  above  fuppofed  to 
be  done,  was,  12  Acres  of  Land  with  the  Appurtenances  in  Kingfnoth  aforefaid,  and  that  one  Giles 
Brett  wasfeized  of  and  in  10  Acres  of  Land  with  the  Appurtenances  in  Kingfnoth  aforefaid,  cal- 
led Clatches-farm,  in  his  Demefn  as  of  Fee,  and  being  fo  feized  thereof,  held  the  fame  10  Acres 
of  Land  with  the  Appurtenances  of  Henry  Lord  Hunfdon,  as  of  his  Manor  of  Wye  in  the  aforefaid 
County  of  Kent,  by  Fealty  only  of  and  for  all  and  all  Manner  of  other  Services.  And  afterwards 
and  before  the  aforefaid  Time  when,  He.  viz.  the  15th  Day  of  June  in  the  Year  of  the  Lord  1556, 
the  aforefaid  Giles  Brett  being  then  feized  of  the  aforefaid  10  Acres  of  Land  with  the  Appurte- 
nances called  Clatches-farm  as  is  aforefaid,  at  Kingfnoth  aforefaid,  made  his  laft  Will  and  Tefta- 
ment  in  Writing,  and  by  his  fame  Will  bequeathed  and  devifed  the  aforefaid  10  Acres  of  Land 
with  the  Appurtenances  called  Clatches-farm,  amongft  other  Things,  by  the  Name  of  all  his  Lands 
and  Tenements  in  Kingfnoth  aforefaid  or  elfewhere  in  the  County  of  Kent  to  one  Henry  Brett  Son  of 
John  Brett  Brother  of  the  aforefaid  Giles,  by  the  Name  of  Henry  Butt  of  Callis  Son  of  his  Bro- 
ther, to  have  and  to  hold  to  the  fame  Henry  and  to  his  Heirs  for  ever.  And  afterwards  and  be- 
fore the  aforefaid  Time  when,  He.  one  Humphry  Clerk  was  feized  of  and  in  the  aforefaid  12  Acres 
of  Land  with  the  Appurtenances  in  Kingfnoth  aforefaid  in  which,  He.  in  his  Demefn  as  of  Fee, 
and  held  the  fame  12  Acres  of  Land  of  the  aforefaid  Lord  Hunfdon,  as  of  his  aforefaid  Manor  of 
Wye,  by  Fealty  only  of  and  for  all  other  Services.  And  being  fo  feized  thereof,  the  fame  Hum- 
phry afterwards  and  before  the  aforefaid  Time  when,  He.  of  the  fame  12  Acres  of  Land  with  the 
Appurtenances  in  which,  He.  enfeoffed  the  aforefaid  Giles  Brett,  to  have  to  him  and  to  his  Heirs 
for  ever.  By  virtue  of  which  faid  Feoffment  the  aforefaid  Giles  was  of  the  fame  12  Acres  of  Land 
with  the  Appurtenances  in  which,  He.  among  other  Things  feized  in  his  Demefn  as  of  Fee.  And 
the  fame  Giles  being  fo  feized  of  all  the  aforefaid  Tenements  with  the  Appurtenances  in  Kingfnoth 
aforefaid,  the  aforefaid  Henry  Brett  of  Callis  afterwards  and  before  the  aforefaid  Time  when,  He. 
had  Iffue  lawfully  begotten  one  Thomas  Brett  his  Son.  And  afterwards  the  fame  Henry  Brett  of 
Callis,  before  the  aforefaid  Time  when,  He.  and  in  the  Lifetime  of  the  fame  Giles,  viz.  the  19th 
Day  of  April  in  the  Year  of  the  Lord  1559,  at  Wilfbored  in  the  aforefaid  County  of  Kent,  died, 
after  whofe  Death  the  aforefaid  Giles,  knowing  that  the  aforefaid  Henry  Brett  of  Callis  was  dead, 
and  the  fame  Giles  feeing  the  aforefaid  Thomas  Brett  Son  and  then  Heir  of  the  aforefaid  Henry 
Brett,  then  and  there  faid  and  declared  to  the  fame  Thomas  Brett  the  Son,  in  the  hearing  and  Pre- 
fence  as  well  of  the  aforefaid  Thoi/ms  as  of  many  other  Perfons,  that  he  the  fame  Thomas  Brett  the 


rett  verjus  Kigden.  in  CX  " ~~~1T1 


Son  fliould  be  Heir  to  the  aforefaid  Giles,  and  that  he  the  fame  <r/,/«.„,  tu     u  i 

Tenements,  and  Hereditaments,  with  the  Appurtenance     ^l^tf^^^™^ 

had  by  the  laft  Will  and  Teftament  of  the  faL  gW    he  hS    u  v  ^^  f"*  *?uld  h-e 

afterwards,  and   before  the  aforefaid  Time  when,  the  aforefaid iGilJZ       r      T  G^     And 

Things,   as  well  of  the  aforefaid  10  Acres  of  L  nd    d       S^ 

Acres  of  Land  with  the  Appurtenances  in  which,  ci,  thelaft  E lyIShot°l  the  t^l  I* 

Lord  1 56 r,  at  Charte-Magna  in  the  aforefaid  County  of  Kent    died  the™  f    1  *     ,™  °f  the 

of  his  Body.     After  the  Death  of  which  faid  Giles 7th    /am  ' Thl    £  llff  WIthocut  Iffue 

Heir  of  the  aforefaid  Henry,  as  weil  by  Virtue  and' Author"     o      he  afoi  a  dJaft  Win   '3T 

tament,  as  of   the  Say.ng  and  Declaration  of  the  aforefaid  Giles,  into  the aforefaid  *  A  ? 

Land  with  the  Appurtenances  in  which,  &e.  before  the  aforefaid  Time  when    fi£    .J Acr«°f 

Things,  entered,  and  was  thereof  feized   in  his  Demefn  as  of  Fee      AnJ       'f        A     "S  °ther 

the  Son  being fo  feized  of  the  aforefaid  I2  Acres  of  Land  ^^^n^S^SiT 

faid  Time  when    wz.  the  firft  Day  of  October  in  the  4th  VWofthePfeSrf£SS?^0 

now,  at  Charte-Magna  aforefaid,  demifed  the  aforefaid  12  Acres  of  Land  wfrh  tL  A   7  theQ^ueen 

in  which    tf,  among  other  Things,  to  the  fame  John  ^  to  havelo  h  m  .^^aT** 

from  the  fame  Day  unto  the  End  of  the  Term   of  two  Years  from  then,  r  n        Affign? 

fully  to  be  con.pleat  ,  by  virtue  of  which  Demi^^ 

when,  &c.  poilefTed.     And   becaufe  the  Cattle  aforefaid  the  fame  Time  when    ff  ■     T      ' 

aforefaid  Place  in  which,  &e.  the  Graf,  in  the  fame  then  growbg  Se  ud  Id^n" n °V*  ^ 

t  ere    the .fame John   in  his  own  proper  Right  well  ^^t^^C^S^R 

the  aforefaid  Place  in  which    He.  and  juftly,  &e.  fo  doing  Damage  there,  ^ 

*™  dt^  i  f  refaid  «rf| 

in  the  hearing  and  Prefen/e  as  well  of  the  aforetid  12  !    of  m^y  othTr^ 

fame  Thomas  Brett  the  Son  lhould  be  Heir  tn  the  Am.  nl  a    I  7        r     mions>  that  the 

ihould  have  all  the  Lands,  Tenements    and  Her  JuLn^  it  f°  W  ««««  the  Son 

aforefaid^,  if  he  had  lived,  lhould  have  had th     laft  Wll    nd  SX%  t'r  ^ 

Gtfw,  as  the  aforefaid  John  has  above  alled^ed    for  Pie,  rhe  k       Iru        1reItam^nC  of  the  ^me 

Plea  or  Avowry  of  th/aforefaid  Join  R&fntot  SSdrfV  S^A  ^  ^  ^  ^^ 

aforefaid  >*,  to  avow  the  taking"  of  ^oJ^t^^'^^^^^^^  — ' 

juft,  or  to  preclude  him  the  faid  Thomas  from  having  his  Aclion  aforefaiTfn,  X I  ?'  ff\ 

againft  the  aforefaid  John,  and  that  he  has  no  Neceffity,  no^s ^^S^S^^^L 

to  anfwer  to  the  faid  Plea  in  Manner  and  Form  aforefaid  pleaded      And  t hi  he  4    b0Und 

rify,  wherefore  for  Want  of  a  fufficient  Plea  or  Avowry 'in  tS&l^^^^^r'S 

John  the  taking  of  the  Cattle  aforefaid  in  the  aforefaidP  ac     n  which    S?  ah™     v"     ^ 

the  fame :ta  prays  Judgment,  and  his  Damages  by  oSi on ^ t^int "Si^T^8* 

tion  of  the  Cattle  aforefaid  to  be  adjudged  to  him,  Gte  S  JUft  DetCn_ 

And  the  aforefaid  John,  for  that  he  has  above'  alledeed  fufficient  IW^ter  •    t 
h,m  the  faid  John  to  avow  the  taking  of  the  Cattle  zh^d^helf^l^m  °t  maintain  J-"-  !nD, 

juft,  and  to  preclude  the  aforefaid  hm^^^^^t^^  ?Ia"  in  ^hich>  ^-™ 
faid  againft  him  the  faid  John,  which  he  ^dvloirffv  and  h  w^/S^  takin§  afore" 
*faSr  doth  not  deny,  J  thereunto  in  any  wffj  nfwe f'but  theldd  Iverrnf  T  ft  ^ff 
to  admit,  prays  Judgment,  and  a  Return  of  the  Carrl aLefvV  ,aid.  Averment  wholly  refufes 
to  be  adjudged"  to  him,  &\.  And  ^kte^l^L  Se  of  SS  °T T'  ?* 
before  they  give  Judgment  thereon,  Day  is  given  to"  the  Par^l .SSTv ft        Up^,Vhe  *rcmiffes 

of  the  prefent  Qc.een,  at  IGngf.oth % \7ct Lffi^S^^t  ^e  Reign  - -^  ^d 
&fV.     The  Defendant  fays  that   the  Place  where    M,  1  A      7     '  t0°k  hlS  Cattle'  Hei"^-^-- 

^  was  feized  of  xo  Z«s  of  Land  in  fi^S  ^"caU^M  a"d  f7  ?^  ^  "- 
of  Fee,  and  being  fo  feized,  held  the  fame  to  ArJ      u        i  Uaches-Farm  in  his  Demefn  asHeirof*.ftaii 

of  Wye  in  che  cf  ty  of  ilt^X^Z^l  fed  ^hf "ch^vof  ^f^W 
the  Year  of  our  Lord  icc6,  he  made  hh  lafl-  Will  ;n  w  ■  •  J ,   ?      ,     5th  Da^  of  7«^  m after  the  D„th 

Acres  caUed  CMes-F*J   bycheN  L  of  M  hi"  nd^d"^^^^  T'l  "^  ISS-^ 
in  the  faid  County  of  Kent,  to  one  H»  iwii     tenements  mKugfnoth  or  e]fewhereft.»id  b.  u. 

eve,     And  afterwards  one  ffi^  CM  Uleild  of  the  aid  Mre?  L  which" «""  "^Sf^ 
Demefn  as  of  Fee,  and  held  them  of  the  faid  Lord  Huntdm  as  nf 'riiftS  M  c  „'  ?c' '"  ^si^i..d«uS 

only.     And  being  fo  feized    after«9rrf< Tnrf  i  f        u    i."        ,  faid  Manor  of  ^>«'  by  Fea  ty  *=  De.ifcr)  f„ 

^Xofthe  faid  ?a  Acref  'to  ha" e  ^  i^nd  t ^hVneJsT^r  et  ^V3"^'  ^  ^ d  ^"^  ^ 
G//«  was  feized  of  the  ,  2  Acres  in  which    fS    ;    v    tV      r      CVf ,4  ^  Force  whereof  che  ^id  «  immediate 
of  all  the  faid  Acres,  the  fiaSjftu  S  vf  M  t  H    ^"d  he  bdn§  fo  feized  5^5 
the  faid  Henry  Brett  in  the  Life  of  the  faid  nU.    -  °ne,^T  ^  hlS  Son'     And  afterwards  ?/^ty  of 
Lord  t559  died,  after  ^toth^^  &  ? '  ^  ^  °?  °/  ^  in  the  Year  of  ourS^sfp. 
and  feeing  the  faid  Thomas  Brett  the  Son  1^1'  k"ow,ngf  that  ;he  faid  ft*?  5««  was  dead,^tdfd  ^" 
i^»«  ^//  the  Son  and  then  He.r  of  the  faid  Henry,  faid  and  declared  to  SJSS  ^ 

«f"  T    ^  Afw2M  5"  Pl;  '•  2  Danv-  Ab-  538    pi*;.   X   A4br."  86    vU    Ab/'ti  Tf'w1''  2  ^--.2°9,  460,  7zl  Precedt  Cha.  440    Andrew's    R  'p 
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the  (aid  Thomas  Brett  the  Son,  in  the  hearing  and  Prefence  as  well  of  the  faid  Thomas  as  of  divers 
others,  that  he  the  fame  Thomas  Brett  the  Son  fhould  be  Heir  to  the  laid  Giles,  and  that  he  the 
fame  Thomas  fhould  have  all  the  Lands,  Tenements,  and  Hereditaments  which  the  faid  Henri 
fhould  have  had  by  the  laft  Will  and  Teftament  of  the  faid  Giles,  if  he  had  furvived  the  faid 
Giles.  And  afterwards  the  faid  Giles  being  feized  as  well  of  the  faid  10  Acres  as  of  the  faid  12 
Acres  in  which,  &V.  the  laft  Day  of  Otlober  in  the  Year  of  our  Lord  1561,  at  Chart  e-Ma*na  in 
the  County  of  Kent,  died  thereof  feized,  without  Iffue,  after  whofe  Death  the  faid  Thomas  Brett 
the  Son,  as  Son  and  Heir  of  the  faid  Henry,  as  well  by  Virtue  and  Authority  of  the  laid  laft  Will 
and  Teftament,  as  of  the  Saying  and  Declaration  of  the  faid  Giles,  entered  into  the  1 2  Acres  in 
which,  &c.  before  the  faid  Time  when,  &c.  and  thereof  was  feized  in  his  Demefh  as  of  Fee.  And 
the  fame  Thomas  the  Son  being  fo  feized  of  the  1 2  Acres,  he  the  firft  Day  of  October  in  the  4th 
Year  of  the  Reign  of  the  prefent  Queen,  at  Charte-Magna  aforefaid,  leafed  the  faid  12  Acres  in 
which,  &c.  to  the  faid  Defendant,  to  have  to  him  and  to  his  Affigns  from  the  fame  Day  unto 
the  End  and  Term  of  two  Years  from  thence  next  enfuing  •,  by  Force  whereof  the  faid  Defen- 
dant was  at  the  Time  when,  &c.  poffeffed.  And  becaufe  the  Cattle  at  the  Time  when,  &c.  were 
in  the  faid  Place  in  which,  &c.  eating  up  the  Grafs,  and  doing  Damage,  the  faid  Defendant  in  his 
own  proper  Right  well  avows  the  taking  of  the  faid  Cattle  in  the  faid  Place  in  which,  &c.  and 
juftly,  &c.  fo  doing  Damage.  And  upon  this  the  Plaintiff  has  demurred. 
Trin  Km  oE-  ^nc*  ^  ^  Term  tne  Matter  was  argued  by  Lovelefs  Serjeant  on  the  Part  of  the  Plaintiff,  and 
iiz. '  by  Manwood  Serjeant  on   the  Part  of  the  Defendant.     But  I   was  only  prefent  at  Part  of  Alan- 

wood's  Argument.      And  now  this  Trinity  Term  in  the  10th   Year  of  the  Reio-n  of  the  prefenc 
Queen  it  was  argued  by  all  the  Juftices  of  the  Common  Bench,  but  I  myfelf  was  not  prefent, 
but  that  which  I  here  report  of  their  Arguments  I  relate  upon  the  credible  Information  of  thofe 
who  were  prefent.     And  Lovelefs  took  Exception  to  the   Avowry,  becaufe  the  Defendant  had 
Averment  not    not  aVerred  it.     But  the  Exception  was  difallowed  by  the  Rule  of  the  Court,  becaufe  the  Defen- 
"owVs.  p" An- dant  in  his  Avowry  is  Actor,  for  he  fhews   his   Matter,  which  fhewing  is    like  unto  a  Count 
tL,6Rookfthe!eanc^  1S  t0  have  a  R^111""'  which  is  in  Nature  of  a  Recovery,  and  therefore  he  is  quafi  Plaintiff,  irl 
cited."  which  Cafe  he  fhall  not  aver  his  Avowry,  for  it  is  not  ufual  for  the  Plaintiff  to  aver  his  Count 

but  the  Defendant  muft  ;  for  which  Reafon  the  Avowry  is  good  without  faying,  et  hjc  paratus 
eft  verificare. 
thecal1"'3  °f  As  to  the  Matter>  ic  was  divided  into  three  Points,  The  firft  was,  admitting  that  there  was  a 
Perfon  limited  capable  of  receiving  the  Thing  given,  whether  or  no  the  12  Acres,  in  which  the 
Cattle  were  taken,  are  given  by  the  Words  and  Intent  of  the  Will  of  Giles  Brett,  inafmuch  as 
at  the  Time  of  making  the  Will  he  had  nothing  in  them,  but  purchafed  them  after  the  Will  was 
made,  for  at  the  Time  of  the  Date  and  Publication  of  the  Will  he  was  feized  only  of  the  other 
10  Acres  called  Clache's-Farm,  which  alone  (as  it  was  faidj  he  intended  to  pafs  bv  the  Words  (all 
his  Lands  and  Tenements.)  The  fecond  Point  was,  whether  or  no  the  Son  and  Heir  of  Henry  Brett 
fhould  take  the  Lands  by  the  Devife,  inafmuch  as  they  were  given  by  the  Will  to  Henry  Brett  and 
to  his  Heirs,  and  Henry  died  in  the  Life  of  the  Devifor,  and  afterwards  the  Devifor  died.  The 
third  Point  was,  admitting  that  he  fhall  not  take  them,  whether  or  no  the  Sayino-  of  the  Devifor 
to  Thomas  the  Son  of  Henry  Brett  that  he  fhould  be  his  Heir,  and  that  he  fhould  have  all  his  Lands 
and  Tenements  which  his  Father  fhould  have  had  by  the  Devifor's  laft  Will  and  Teftament  if 
he  had  furvived  the  Devifor,  fhall  be  of  any  Avail  to  Thomas  the  Son. 

And  the  two  firft  Points  were  well  argued  in  Michaelmas  Term  laft  paft  by  the  new  Serjeants. 
(For  at  three  Weeks  of  Eafter  in  the  9th  Year  of  the  Reign  of  the  prefent  Queen,  kven  new  Ser- 
jeants were  made,  viz.  out  of  the  Middle-Temple,  Thomas  Mead,  who  was  born  at  Elmfden  in  the 
County  of  Ejfex,  and  now  dwells  at  PVendenlofts  in  the  fame  County  :  Out  of  the  Inner- Temple 
Thomas  Gawdy,  (who  was  born  at  Harle  si  on  in  the  County  of  Norfolk,  and  dwells  at  Claxton-Hall 
in  the  fame  County)  and  Roger  Manwood,  (who  was  born  at  Sandwich  in  the  County  of  Kent  and 
dwells  at  St.  Stephens  in  Hackington  Parifh  near  Canterbury  in  the  fame  County)  :  Out  of  Lincoln's- 
Inn,  Chriftopher  Wray,  who  was  born  in  the  Parifh  of  Bedal  in  the  County  of  York,  and  now  dwells 
zx.Glenworth  in  the  County  of  Lincoln:  And  out  of  Gray's-Inn,  Nicholas  Barham,  (who  was  born 
at  Wadherft  in  the  County  of  Suffex,  and  dwells  at  Maid/tone  in  the  County  of  Kent)  John  Jeffrey 
(who  was  born  at  Chetynglith  in  the  County  of  Suffex,  and  now  dwells  there)  and  William  Lovelefs 
(who  was  born  at  Betherfden  in  the  County  of  Kent,  and  dwells  in  the  City  of  Canterbury).    And 
the  two  firft   Points  were  inferred  in  the  Serjeant's  Cafe  and  by  them  well  argued  in  Michaelmas 
Term  laft  paft;  but  the  Cafe  was  not  then  argued  nor  adjudged  by  the  Judges.     But  becaufe  I 
heard  all  the  Arguments  very  attentively  when  this  Demurrer  was  argued,  except  the  Argument 
of  Manwood,  Part  of  which  I  only  heard,   I  fhall  repeat  fome  Things  which  were  faid   by  the 
Serjeants  Lovelefs  and  Manwood  in  their  firft  Arguments. 
j  Point.  And  as  to  the  firft  Point,  Manwood  held  that  by  the  Words  in  the  Devife  of  all  his  Lands  and 

da°ntthe  Defen"  ^enements->  as  we"  rhe  12  Acres  as  the  10  Acres  fhould  pafs.  For,  he  faid,  it  is  to  be  prefumed 
whether  Lands  that  no  Subject  of  this  Realm  is  mifconufant  of  the  Law  whereby  he  is  governed.  *  For  Io-no- 
Si'eCmakh>"  oTa rance  °^  tne  -^aw  excufts  none.  And  forafmuch  as  in  indifferent  Matters  every  one  fhall  be 'pre- 
wiii  fiiaifpafs  fumed  to  know  the  Law  according  to  his  Duty,  from  thence  it  follows  that  in  a  laft  Will  it  fhall 
^Wfc*nd[!°f^e  Plumed  that  every  Man  is  conufant  of  that  which  the  Law  has  ordained  touching  the  fame 
Ncgatur.  s.  p.  viz.  that  it  is  of  no  Effect  until  the  Death  of  the  Teftator,  at  which  Time  only  it  begins  to  ope- 
strangea"9"  rate,  for  by  the  Death  of  the  Teftator  the  Will  is  confummate,  and  that  which  is  written  in  his 
swinb.  n.r,  194.  Lifetime  is  of  no  Force,  but  the  precedent  Death  alone  makes  the  Will  effectual.  The  Words 
Le°gd.°3oh7, °{L '  °f  tne  Will  therefore  are  to  be  confidered,  and  here  we  ought  to  put  fuch  Conftruction  upon  them 
309  Treat,  of  as  the  precedent  Death  of  the  Teftator  permits  and  allows,  for  the  Death  of  the  Teftator  is  prece- 
Nein  iii.  Tef- ^ent>  and  the  Conftrucftion  of  the  Words  of  his  Will  is  fubfequent,  which  ought  to  be  made  in 

tatri.  480.  Gilb. 

Law  of  Devifcs  8;,  149,  150.  *  Pr,  &  Stud,  lib.  2.  cap.  46.  1  H.  H.  P.  C.  41. 

fuch 
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fuch  Manner  as  if  the  Words  had  been  fpoken  at  the  laft  Inftant  of  his  T  ife   nnrl  =,=  \f  fk»  -r  n. 
hhnfelf  had  exprefled  in  what  Manner  Ly  fhould  be  conftrued  after  h.D'eath      AndlShe"n  *£ ***■ 
he  gave  to  another  all  his  Lands  and  Tenements,  and  well  knew  that  the  Word  (all)  muft  receive^  p.  GodCph. 
fome  Conftruction  and   Expofition  after  his  Death,  it  fliall  be  taken  for  "  all  that h-  UnA  **  rh«  °rPh'Les-f°  29- 
«  laft  Inftant  of  his  Life,"  at  which  Time  his  Death  commenced  :  (For  b^fbrelhb  laft :  inftant  wilwf£w 
the  Will  does   not  take  Effect,  nor  fhall  the    Words  he  adjudged  to  be  fooken    and  I  oUll  i~cf  Tcltaraentv 
prefumed  that  he  knew  the  Law  to  be  fo.)     And  fo  it  fhall  be  "taken  that  he gave  all  h  s  L  nds  S^S* 
and  Tenements  which  he  had  at  the  Time  when  his  Life  ended  and  his  Death  commenced    and  f  °^e  R,a< 
it  fhall  be  prefumed  that  his  Intent  was  fuch,  forafmuch  as  he  fhall  not  be  deemed  mifeon.fant  of^-,  *.  A* 
the  1  ime  when  the  Law  adjudges  Wills  to  take  EffeA.     So  that  the  Teftator  fhall  nor  be  inren  and  Hemb!i"^ 
ded  mifconufant  of  the  Law  in  this  Point,  and  neither  the  Date  of  the  Will  nor  the  Time  of  ks  »SS, 
being  written  is  to  be  conhdered,  inafmuch  as  that  Time  is  not  material,  nor  oives  Ff^n^  ,«  «.u   who  atter  £ook 
Will     '  And  therefore  if  a  Man  makes  his  Wilhhe  .ft  Day  of  Mv,  and  ther?by  gi^coa  °o:  e  ."S'»l  . 
the  Manor  ot  Dale  in  tee-Ample,  and  the  ioth  Day  of  May  one  of  the  Tenancies  efche^  m  r no  count«ma"^» 
Manor    and  the  20th  Day  of  May  the  Devifor  dies,  now  the  Devifee  fhall  have  the  tnancy  ef-  ft-**^ 
cheated,  for  the  Will  takes  Effed  at  the  Time  of  the  Death,  at  which  Time  it  was  Parcel  of  the  ^TT0^ 
Manor  ,  and  yet  if  we  fhould  only  regard  the  Date  of  the  Will,  and  expound  it  accordin"  to  that  S&S& 
Time,  and  not  according  to  the  Time  of  the  Death,  the  Tenancy  efcheated  fhould  not  oafs    for*' a!fo  nCaufe 
then  the  Devifor  had  no  Eftate  in  it:  But  the  Date  is  not  to  be  confidered      c  For  if  a  Feme  H  t- r 
makes  her  Will  the   ift  Day  of  May,  and  gives  Land  thereby,  and  afterwards  the  ioth   Dav  of  nTr,0?"*  . 
May  (be  takes  Hufband,  who  dies  the  20th  Day  of  May,  and  afterwards  the  Woman  dies  the  '4th  **i£u£fa- 

nT  rh  W"Uhe  DMViKe  1S  §°°d'  and/?if  \(h°uld  berconfidered  ac«^ing  to  the  Time  or"  the  tZtZ™* 
?S  A  ?■ ,  ZoM  be  coun,:erma"ded  by  the  Efpowfals,  but  it  is  not  fo,  for  it  does  not  take  theCafa  here 
Effea  until  her  Death,  at  which  Time  me  was  -  difcovert  as  fhe  was  at  the  Time  of  making  1  &£& 
Will,  and  the  Intermarriage  fhall  not  countermand  that  which  was  of  no  Effecl  in  her  Lifetime  ****  »■«*** 
Another  Reafon  he  urged  from  the  Generality  of  the  Words,  for  by  the  Gift  of  all  his  Lands Xtt^l 
and  Tenements  no  Exception  was  intended.  So  that  the  Latitude  of  the  Devifbr's  Inten-  an  ReTOCati°"  °f » 
pears  from  the  Latitude  of  the  Word*  ■  For  if  a  Man  makes  his  Will  the  7ft  Day  o Mai  5^1S 
and  thereby  devifes to  another  all  his  Plate,  and  he  buys  more  Plate  the  ioth  Day  of '  Mav  an>^aj^ 
dies  the  20th  Day  of  May,  the  Devifee  fhall  have  all  his  Plate  which  he  had  at  the  Time  of  his  e  ■'•»■■*■£« 

^^t^^R^r^-f^^i,^t  t0   bethatthey^^  betaken  benefit  £&&$ 
c.ally  for  the  Devifee.     So  here  the  Devife  of  all  his  Lands  and  Tenements  implies  a  larcre  and  be   -"  M^a">  ™J 

tno  th^DevT'  T3^  ^ ?CVifee'  T'  ^ref°re  ^  T"  th£  I2  AcrCS  aS  ^  IO  Ac^  Aall  pafs  SSSJS 
to  the  Devifee.     And  he  faid  many  other  Things  to  enforce  this  Point.  the  Things  of 

one  Species  (as  in 
put)  are  devifed,  and  where  one  particular  Thing  (as  his  white  Horfe.  or  gold  Cup)  aredevifed  Per  T  J  r  P"    z.      -a.     wv  -.„  ,  the   Cafe   here 

cf  Wills  28.     See  Godolph.  OrPh.  Leg.  2yz,  ,%   2y4,  4IQ.  Cowel's  Inft.  ^  ^cTgood  Sfirfereupt  W  ^  *&*  ^^  °ff'  °f  ***  ^  Treat. 

But  iw#  and  all  the  Juftices  argued  to  the  contrary.     f  For  the  making  of  a  Teftament  con-  , 
Ms  of  three  Parts,  as  do  al  other  human  Afts  which  are  done  with  DifcrSion,  JL   Inception  52&** 
Progreffion,  and  Confummation.     s  Inception  is  the  Writino-  of  rhe  TVO*™^       ti  in^pcion, 
firft  Part :  >  Progremon  is  the  Publication  Sf  it,  in  whl^coSmen^S 

the  Death  of  the  Teftator  ,s  the  Confummation  of  the  Will,  and  this  is  the  third  Part    whirhh/ «    r        b 
ing  done,  the  Aft  has  its Perfection.     But  there  is  one  fame  Thing    nn  xed  to] LI  o "thlfe  Parts"    '      3" 
and  that  is,  the  Intent  of  the  Party,  for  every  one  who  does  any^Ad  with  Difc  etion    has  an  In! 
tent  in  the  Inception  of  it;  for  no  Man  begins  a  Thing  but  to  fome  End  o  Z  fe      And 
the  Progreffion  and  Confummation  of  it  the  fame  Intent  alfo  fubfifts,  fo  that  one  fame  Intent  runs 
through  all  the  Parts    and  continues  in  the  doing  of  them.    Then.when  Giles  Brett  wrote  his  WM 
and  thereby  gave  all  his  Lands  and  Tenements,  and  at  that  Time  he  had  no  more  than  10  Acr    ' 
what  was  his  Intent  therein  ?  Certainly  no  other  but  that  the  Devifee  fhould  have  thofe    o  Acre  ' 
and  when  he  afterwards  purchafed  12  Acres  more,  it  could  not  pollibly  be  his  Intent  that  tl  ofe 

£°?S  ?fh        thCre  ,1S  T,hTg  m  th5  JWiU  thaC  intimates  '"eh 'intent,  and  it  is  to  be  prefumed 
that  he  Teftator  apprehended  he  would  die  at  the  Time  when  the  Will  was  written  and  p^bhfhed 

Sn  th L  hC°       ,7  ^^  "r  lrM  'u  giV£  that  Which  he  had  not'  nor  ™  there  any  Cfump. 
Zl  Z<  IZ  tCrrrdS  ^J6  fTr      And  theref0re  in  the  h  Commencement  of  the  WU1  -  *»p^ 

here  does  not  appear  to  be  any  Kind  of  Intent  that  the  12  Acres  fhould  pafs,  and  when  he  pub  Nf -LexTeftam' 
hfhed  that  which  was  written  as  his  Will,  and  that  too  before  the  Purchafe  of  the  1 2  Acres  ?  his  * 
Pub  .canon  carries  with  it  the  fame  Intent  which  the  Teftator  had  in  the  Commencement  of  the 

K  t"  eT  w^rth  °  wT.  ^k""10"  t0  P/fS  th£  I2  Acr"  aS  the  Commencement  was   «  i^* 
JndronW^  Wdl   became  confummate,  that  Confummation  was  agreeable"  **. .,.. 

"J  Z  r     r  ? •  ?ntCnS     F(,r  lf  the  Commencement  of  the  Will  fhould  have  one  Intent  i1  Mod-  ^~ 

S  .r  rhP  B  SBn?aa°n  °K-1la-°t.herVthen  W°Uld  k  be  conf^™«e  in  that  which  was  never  intnd   hZZ'iT 
?  i£  BfTrm^.  Which  1S  lncoherent  and  incongruous  in  itfelf,  and  by  no   Means  agreeable  ^^!' 

Tent  ^fS°n'  H3nh  fTf^  k  ^  n°,C  b?  f°  take"  here:     For  wh?ch  Reafon^ Tl  !  ftHffiS 
tent  of   the  Teftator,  which   lubfifted  in  the  making  of  the  Will,  and  in  the  Publication  of  ir  °/  Teftaments' 
and  in  its  Confummation,  excludes  the  Devifee  from  having  the  \2  Acres      An     &  ftS  Sg'ZX 
x\^  teflamentum  eft  teftano  menus,  and  of  thofe   two  Words    it    is  compounded,  but   te   there  t '' S^V 
das  not  appear  any  Evidence  of  his  Mind  (which  is  no  other  than  his  Intent)    hathe  12  J^KfiSr 
ffio  Id   pafs      And  to  prove  that  the  •  Commencement  is  to  be  regarded  in  Wills    L  put th^tW 
I  at'       A      ^^mtC°  wC„mak?  ^  WU1'  and  hereby  gives  Land  devifeableby    h ^  common  ^^ 
Law    and  publifhes  her  Wil  ,  and  afterwards  her  Hufhand  dies,  and  after  that  fheVie    TDe ^C^6- 
v      flu  1   be   void    becaufe  the  Confummation  is  founded  upon  the  firft  Parts,  SS  makin^  *  " t  ^Jt 
and  pubhlhing,  which  are  vold,  and  yet  at  the  Time  of  5  Death  (he  w«  Sovelt,  taStliSt^ 

3  Death p1'  «■ 
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t  i  s;a.  i6a.  Death  cannot  give  Effect  to  the  Will,  unlefs  the  Commencement  be  good.  b  So  is  it  of  an  In- 
ii  Mod?  123.  fant  who  makes  a  Will  and  publishes  it,  and  dies  at  full  Age,  it  is  of  no  h  fleet,  caufa  qua  fupra. 
ReP)  temp.  Holt  Wherefore  the  Commencement  and  Intent  is  to  be  refpecled  in  all  Acts.  c  And,  he  faid,  if  a 
F?£gf*9a/a7'  Man  be  diffeized  of  two  Acres  in  Dale,  and  the  Difieizee  releafes  to  the  Diffeizor  his  Right  in  all 
Godoiph.  orph.  tne  Lan(js  in  Dale,  and  delivers  the  Releafe  as  an  Efcrow  to  be  delivered  over  to  the  Diffeizor 
S7S'§ 5-393^ IO'  as  his  Deed  the  laft  Day  of  May,  and  before  the  laft  Day  of  May  the  Diffeizor  difleizes  him  of  an- 
Tieat-  "pj^"5  other  Acre  in  Dale,  and  afterwards  the  Deed  is  delivered  to  the  Diffeizor  the  laft  Day  of  May, 
a  Finch  12.  'the  Right  of  the  third  Acre  fhall  not  pafs,  becaufe  it  was  not  the  Intent  of  the  Diffeizee,  who 
PeWfcsizT  '46-  mac^e  the  Releafe,  that  the  Right  thereof  fhould  pafs,  and  yet  the  Delivery  of  the  Releafe  to  the 
a  Bac.  Abr.  50.  Diffeizor  was  the  Confummation  and  chief  Part  of  the  Act.  But  the  fir  ft  Delivery  was  one  Part 
pW.'  vim  Abr'.  °f  the  Act,  and  that  was  void  of  any  Intent  to  make  the  Right  of  the  third  Acre  to  pafs,  and 
tit.  EnfantD.  the  Confummation  of  it  is  alfo  void  of  fuch  Intent.  So,  he  faid,  if  one  has  a  Reverfion  in  Fee 
p ' >9'  of  two  Acres  which  J.  S.  holds  for  Life,  and  he  grants  to  another  the  Reverfion  of  all  the  Lands 

«  'Fi"ch  9-  which  J.  S.  holds  for  Life,  and  afterwards  the  Grantor  purchafes  the  Reverfion  of  another  Acre 
Owen  69. '  which  J.  S.  holds  for  Life,  and  after  that  J.  S.  attorns  to  the  Grantee  for  all  the  three  Acres,  the 
4  Cro.  e.  423.  tmrd  Acre  fhall  not  pafs,  for  in  the  Grant  of  the  Reverfion  of  all  the  Lands,  tsV.  he  intended 
495.  1  Freem.  no  more  than  the  two  Acres,  and  although  the  Grant  did  not  take  Effect  until  Attornment  was 
i9ven°.  34^4  had,  at  which  Time  it  firft  took  Effect,  yet  this  Attornment  fhall  not  make  more  to  pafs  than 
Saik.238.  ReP.was  contained  in  the  Intent  of  the  firft  Grant.  So  here  by  the  Devife  of  all  his  Lands  the  Devifor 
Swfnb.  i4i?Go'-  intended  no  more  than  thofe  which  he  had  at  the  Time  when  the  Will  was  written  and  publifhed. 
doiph.  orph.  d  But  if  after  the  Purchafe  of  the  12  Acres  he  had  newly  publifhed  the  Will,  there  perhaps  it 
Neif.3La  Tef-  would  have  been  otherwife,  for  by  the  new  Publication  it  fhall  be  taken  to  be  his  Intent  that  all 
tam.  477.  Glib,  which  the  Words  contain  at  the  Time  of  the  Publication  fhould  pafs,  and  the  Words  contain 
86, 87,  88.  But  that  the  Devifee  fhould  have  all  that  the  Devifor  then  had.  e  But,  he  faid,  if  a  Man  devifes  Land 
s°ltate1fF^uds'in  certain>  as  the  Manor  of  Dale,  or  White- Acre,  and  has  nothing  in  it  at  the  Time  of  making 
this  RepubH-  the  Will,  and  afterwards  he  purchafes  it,  there  it  fhall  pafs  to  the  Devifee;  for  it  fhall  be  taken 
WrWnT^Mod1  ^M  it  was  his  Intent  to  purchafe  it,  and  if  it  fhould  not  pafs,  the  Will  would  be  void  to  all 
78.  'Intents.     But  in  our  Cafe  when  the  Devifor  had  io  Acres,  and  he  gave  all  his  Lands,  the  Words 

e  m.  39.  h.  6.  (all  his  Lands)  are  fatisfied  in  the  palling  of  the  io  Acres,  and  fo  they  fhall  take  Effect,  and  as 
vi8febiStaFit2De"r.°  the  other  12  Acres,  there  are  no  Words  which  fhew  his  Intent  to  extend  to  them,  as  there 
17.  Bro.  15,  in  are  when  the  Thing  is  particularly  named,  as  the  Manor  of  Dale,  or  White- Acre  ;  fo  that  there 
Go^iph?  orph.' is  a  P'a'n  Diverfity  between  the  Cafes.  And  the  Lord  Dyer  faid  that  by  the  Statute  of  32  &?  34. 
Leg.  307.  §  6.  H.  8.  it  is  intended  that  the  Devifor  fhould  be  feized  of  the  Lands  devifed  at  the  Time  of  mak- 
J8reGii°b!uwofing  fhe  Will,  for  the  Words  are,  that  every  Per/on  l  having,  or  that  after  the  ARjhall  have  any 
Devifes  86.  Sed  Lands  or  Tenements,  &c.  fhall  have  full  and  free  Liberty  to  devife  them  by  his  Teftament,  &c.  where- 
leg-T^An^ fee f°re  inafmuch  as  the  Devifor  had  not  the  12  Acres  at  the  Time  of  making  the  Will,  it  is  out 
Brmker  ■».  Coh  0f  the  Words  of  the  Act.     And  he  and  all  the  other  Juftices  were  of  Opinion  that  the  12  Acres 

Fitz".  1.1,0.  Rep.  n         ,,  r  *■ 

temf.  Holt  2/7,  fhould  not  pafs. 

a52.nM0d.127 

128.  Gilb.  Law  of  Devifes  130.  where  this  Cafe  was  denied  to  be  Law  by  Holt  C.  J.  and  that  the  Book  of  39  H.  6.  he-e  cited  does  not  warrant  this  Opinion,  to 
which  Poivel],  agreed.     And  the  fame  was  faid  by  Trevor  C.  J.  in  the  Cafe  of  Arthur  v.  Bockenham  1 1   Mod.  163.  Gilb.  Law  of  Devifes  155.  f  Note  the 

Word  (having),  3  Co.  31.  a.  Salk.  238.  Strange.  27.  2  Bac.  Abr.  51.  Law  of  Teftaments,  &c,  63.  See  Rep.  temp.  Holt  246,  248.  Fitzg.  232,  the  Opinion  of 
Holt  C.  J. 

a  Point.  -^s  to  the  fecond  Point,   Manwood  faid  that  although  Henry  the  Devifee  died  in  the  Life  of  the 

For  the  Defen- Devifor,  yet  the  Devife  fhould  not  be  void,  but  fhould  veft  in  the  Heir  of  the  Devifee,  who  was 
dant.  included  in  the  Devife  •,  for  when  the  Devife  was  to  Henry  and  to  his   Heirs,  it  was  the  Will  of 

H^fdw  De- c^e  Devifor  that  the  Heir  fhould  have  it.  But  perhaps  it  may  be  objected  that  it  was  his  Intent 
Tifee  (bail  take,  that  the  Heir  fhould  not  have  it  immediately,  but  mediately,  viz.  by  Defcent ;  Sir,  poffibly  he 
where  Lands  are^jj  jntend  that  the  Heir  fhould  have  it  mediately,  neverthelefs  his  Tntent  was  that  he  fhould  have 

devifed   to  one  {'  ;  , 

and  his  Heirs,  it  fome  Way  or  other,  and  if  he  cannot  have  it  immediately,  he  lhall  not  nave  it  at  all;  and  to 
<ttet  \t%he£VLtfe  fey  *"°'  wou^  be  more  contrariant  to  the  Will  of  the  Devifor  than  to  fay  that  he  fhould  have  it 
of  the  Devifor.  immediately,  for  the  one  Way  he  fhould  not  have  it  at  all,  and  the  other  Way  he  fhould  have  it, 
Eofkfc'itedeAne-but  not  in  the  fame  Form,  s  And  in  Wills  the  Intent  or  Effect  is  more  to  be  regarded  than  the 
te  34t,  at  the  Form,  for  the  Effect  is  that  the  Heir  fhall  have  it,  and  the  Form  of  the  Limitation  is  that  he  fhall 

Tvin°fAbrCatit'have  ic  by  Defcent-  And  fooner  than  the  Form  and  Effeft  f^11  Perifll  together,  the  Effect  fhall 
DevifeF.  a.pi.3*take  Place,  and  the  Form  fhall  perifh,  which  is  more  agreeable  to  the  Will  of  the  Devifor,  and 
z  p.  wms.  673.  t0  found  Reafon.  h  As  if  a  Man  devifes  Lands  to  A.  for  Life,  the  Remainder  in  tail  to  B.  and  A. 
367"'  P'  dies  in  the  Life  of  the  Devifor,  B.  fhall  take  it  in  Tail,  and  yet  the  Words  and  Intent  of  the 
hDy.122.pi.20. Devifor  was,  that  B.  fhould  not  take  the  Land  in  PofTeffion  immediately,  but  fhould  have  the  Re- 
1  Roi.  r.  138.  mainder  in  Tail  therein,  and  that  A.  fhould  have  the  Poffeflion  :  But  inafmuch  as  by  the  Act  of 
Cro.  £.'4*3.  God  he  cannot  take  it  in  that  Manner,  he  fhall  take  it  as  he  may,  viz.  the  PofTeffion  immedi- 
CTi4  ModIod"i ate^  *n  ^a^'  *"°  £^at  r^e  Effect  fhall  be  fulfilled,  although  the  Form  is  not.  '  So  if  one  devi- 
Perit.  §  5°68?7  fes  Land  to  the  Wife  of  J.  S.  J.  S.  dies,  fhe  takes  ro  Hufband  J.  D.  and  afterwards  the  Devifor 
*  Ver"'E46A'br  dies,  fhe  fhall  take  the  Land,  and  yet  fhe  is  not  the  Wife  of  J.  S.  when  the  Devifor  dies,  nor 
216!  Pi.  4.  fhall  fhe  take  it  as  his  Wife,  but  the  Intent  was  that  fhe  who  was  the  Wife  of  J.  S.  at  the  Time 
*Danv>Abr.87'0^  mak"mg  the  Will  fhould  have  it;  fo  that  the  Effect  fhall  be  performed,  although  the  formal 
538.  pi.  a.vin.  Part  is  not  ftrictly  adhered  to.  k  And  if  a  Man  devifes  Land  to  Alexander  Nowel  Dean  of  Paul's, 
Wx.  12  Treat-6  anc^  to  t^e  Chapter  there,  and  to  their  SuccefTors,  and  Alexander  Nowel  dies,  and  a  new  Dean  is  made, 
ofwiiis  16,  55.  and  afterwards  the  Devifor  dies,  the  Land  fhall  veft  in  the  new  Dean  and  Chapter,  and  yet  it  does 
Law«of^J^r not  veft  according  to  the  Words,  but  accordino;  to  the  Intent:     For  the  chief  Intent  was  to 

merits,  occ.  i/3*  •  D  a  *-  r 

Curfon  310.  convey  it  to  the  Dean  and  Chapter  and  to  their  SuccefTors  for  ever,  and  the  fingle  Peifon  of  A- 
»  vin.  Abr.  tit.  lexander  Nowel  was  not  the  principal  Caufe,  though  perhaps  it  was  one  of  the  Caufes.     So  here  the 

Devife  T.b.pl.2. 

io  Mod.   371,   Godoiph.  Orph.  Leg.  46a,  *  Vin,  Abr,  tit,  Corporation  G.  6.  pi.  II,  tit.  Devife  W.  c,  pi.  4.  Treat,  of  Wills  173. 

Effect 
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Effect  of  the  Gift  was,  that  the  Land  fhould  continue  in  the  Heirs  of  Henry  Brett  {or  ever,  and  not  in 
him  only,  for  he  could  not  have  the  Land   longer  than  for  his   Life.     And  therefore  ajtho'  he  is a ^-4- H.7.3.b. 
one  of  the  Caufes  of  the  Gift,  yet  the  Continuance  of  the  Land  from  Heir  to  Heir  for  ever  is  the  Condition  IZ7, 
principal  Caufe  and  Intent  of  the  Devife.     a  And  if  a  Man  makes  a  Feoffment  upon  Condition  to  b  P  aI  P 
enfeoff  two  in  Fee  at  fuch  a  Time,  and  before  the  Time  one  of  them  dies,  the  Feoffment  ought  f»z. Devife' 27. 
to  be  made  to  the  Survivor  only,  and  to  his  Heirs,  becaufe  of  the  Intent  which  appears  in  the^B^^fc" 
Condition.     And  if  a  Man's  Intent  in  a  Condition  fhall  be  fo  much  purfued  where  the  Words  Ji%-  Pirk-  §  ' 
cannot  be  performed,  a  for:  lore  in  a  Will  the  Intent  (hall  be  obferved,  where  the  Words  cannot.  f°||  wCofefjb. 
b  And  in  21.  R.  2.  Land  was  devifed  to  one  for  Life,  the  Remainder  for  Life,  the  Remainder  toHob-  p-zSid. 
the  Church  of  St.  Andrew  in  Holborn,  and  after  the  Deaths  of  the  Tenants  for  Life  the  Parfon  of  the  \  Leon^'c.°s' 
Church  fued  an  ex  gravi  querela,  and  it  was  pleaded  in  Judgment  that  the  Remainder  did  not  f0rtefc.Rep.s4. 
take  Effect,  becaufe  the  Church  was  not  perfona  capax,  and  upon  this  it  was  demurred,  and  ad-  l°?°Lis,  §T" 
judged  that  the  Devife  was  good,  and  that  the  Parfon  fhould  have  Execution,  and  yet  the  Parfon  NelfLexTeftam« 
was  not  named  in  the   Devife,  but  he  was  comprehended  in  it.     So  is  the  Heir  here,  for  which  wms  15, "1,163, 
Caufes  it  feemed  to  him  that  the  Land  fhould  veft  in  the  Heir.   And  of  this  Opinion  alio  wzsPFal/h  17°'  La«of 

t/t  .!_-(>•..  Teitaments,  &c. 

Juitice  as  to  this  Point.  3d,  Heme's 

Char.  Ufes  231.  Vin.  Abr.  tit.  Charitable  Ufes  B.  pi.  1.  Poft  523. 

But  Lovelefs  Serjeant  and  all  the  other  Juflices  argued  to  the  contrary.     c  For  it  is  a  Principle  in  £cw«  forthe 
the  Law  that  in  all  Gifts,  whether  they  be  by  Devifes  or  orherwife,  there  ought  to  be  a  Donee  inpiaintlff- 
ejfe,  who  has  Power  and  Capacity  to  take  the  Thing  given  at  the  Time' when  it  ought  to  veft.  cDy.304.pi.50. 
For  if  there  be  none  fuch  in  rerum  naturd  when  the  Thins;  ought  to  veft,  the  Gift  fnall  be  void.  ?Ltr\nge3V 
And  here  the  Thing  ought  not  to  veft  in  the  Devifee  until  the  Death  of  the  Devifor,  at  which  Treat,  of'w'iiis 
Time  the  Devifee  was  dead,  and  fo  not  in  rerum  naturd.     And  as  to  the  Heirs  being  named  in  D4*Yif'^britit* 
the  Gift,  viz.  to  Henry  Brett  and  to  his  Heirs,  for  which  Reafon  it  is  alledged  that  they  fhall  be 
contained   and   included  in  the  Intent  of  the  Devifor,  they  faid  d  that  the  Heirs   are  not  named*  See  the  Books 
there  to  take  immediately,  but  only  to  exprefs  the  Quantity  of  Eftate  which  Henry  fhould  have.  "^^He^tf 
For  the  Devifor  could  not  properly  make  an  Eftate  of  Fee-fimple  in  the  Deviiee  without  mention- the  Cafe, 
ing  his  Heirs.     So  that  Heirs  are  there  named  only  to  make  a  Fee-fimple  in  Henry,  and  in  none 
other,  and  not  to  the  Intent  to  make  any  other  than  Henry  take  an  Eftate  by  them  ;  and  they  are 
there  put  to  mike  the  Devifee  able  as  well  to  alien  the  Land  to  another,  as  to  fuffer  it  to  defcend 
to  his  Heir,  for  the  Defcent  to  the  Heir  is  but  a  Thing  fubfequent  to  the  Hftate  of  Fee-fimple 
veiled  firft  in  Henry  Brett  the  Devifee,  and  a  Thing  at  the  Pleafure  of  the  Devifee.     And  it  is  by 
no  Means  a  juft  Conclufion  that  becaufe  the  Land  fhould  have  defcended  to  the  Heir  of  Henry,  if  it 
had  firft  vefted  in  Henry,  that  ergo  the  Heir  of  Henry  fhall  take  it  immediately,  inafmuch  as  his  Fa- 
ther died  in  the  Life  of  the  Devifor ;  for  by  the  fame  Way  of  reafoning  it  might  be  faid,  that  if 
Henry  had  died  without  Heir,  the  Lord  fhould  have  had  the  Land  by  Efcheat,  and  that  the  Wife 
of  Henry  fhall   have  the  third  Part,  becaufe  fhe  fhould  have  been  endowed  if  it  had  vefted  in 
Henry :  And  every  other  Conclufion  might  be  made  a  Caufe  to  veft  the  Land  in  others,  as  well 
as  the  Defcent  to  veft  the  Land  in  the  Heir.     e  And  by  the  fame  Reafon   alfo  it  might  be  faid,  eV}n  Abr  t. 
that  if  a  Man  devifes  a  Leafe  or  Goods  to  J.  S.   who  dies,  and  afterwards  the  Devifor  dies,  the  Devife  g.  c.  pi". 
Executors  of  J.  S.  fhall  have  them,  which  moft  certainly  is  not  Law,  ft  r  they  fhall  not  have  them.  l' 
So  that  the fe  Things  which  would  follow  by  Conclufion,  if  the  Eftate  had  firft  vefted,  are  not 
good  Caufes  to  make  Things  veft  in  others  than  in  them  only  to  whom   they  are  limited.     For 
which  Reafon  all  the  Juftices  except  Waljh  were  of  Opinion  that  the  Land  fhould  not  veft  mTbo- 
mas  Brett  the  Son. 

And  as  to  the  third  Point,  all  the   Juftices  unanimoufly  argued  and  agreed  that  the  Devifor's    3  Pomt_ 
faying  to  Thomas  Brett  the  Son  that  he  fhould  be  his  Heir,  and  fhould  have  all  the  Lands  and  Te-  Wher.e  theDe- 
nements  which  the  faid  Henry  fhould  have  had  by  his  laft  Will,  if  he  had  furvived  the  Devifor,  ]ln  the'iLi^ofthe 
was  of  no  Effect  in  Law,  and  that  no  Regard  ought  to  be  given  to  it,  inafmuch  as  it  was  not  writ-  Pjvifor» if a.ver" 
ten  in  his  laft  Will.     Forthe  faid  Statutes  of  32  and  34  H.  8.  give  Liberty  and  Authority  to  afWard^bytne 
every  one  to  devife  his  Lands  by  his  laft  Will  and  Teftament  in  Writing.     In  which  Cafe  all  that°^if"t°  ^ 
can  make  the  Devife  effectual  ought  to  be  in  Writing.     And  if  the  reft  which  is  in  Writing  is  vifeethatheftaii 
not  fufficient  to  make  the  Land  pafs  without  the  Words  fpoken  to  Thomas  the  Son,  then  it  follows  h«e  the  Land  is 

m  ^  iurncjcnt  to  tnvc 

that  the  fubftantial  Matter,  which  fhould  make  the  Land  pafs,  is  not  written,  but  refts  in  Words  only,  itto  him.  Ne. 
and  is  not  within  the  Statute,  fornoWillis  within  the  Statute  but  that  which  is  in  Writing,  which  is  asg^j  hs0f'h 
much  as  to  fay,  that  all  that  is  effectual  and  tothePurpofemuft  be  in  Writing,  without  feeking  Aid  of  Leg.  52.' Giib.' 
Words  not  written.     And  herein  all  the  Juftices  agreed.     Wherefore  inafmuch  as  Thomas  Brett  g|wg °f  Devlfes 
the  Plaintiff  has  fued  a  Replevin  of  his  Cattle  taken,  and  the  Defendant  has  not  fhewn  a  good 
Right  or  Title  in  himfelf  to  take  them,  becaufe  he  has  not  fhewn  a  good  Right  or  Title  in  Tho- 
mas Brett  the  Son,  who  was  his  Leffor,  and  who  is  a  Stranger  to  Thomas  Brett  the  Plaintiff,  (for 
if  the  Title  of  his  Leffor  is  not  good,  the  Title  of  himfelf  being  LefTee  cannot  be  good)  and  in- 
afmuch as  his  Title  is  bad  and  inefficient  for  the  Reafons  above  fhewn,  the  Juftices  awarded,  the 
fame  Trinity  Term  in  which  they  argued,  that  the  Plaintiff  fhould  recover  his  Damages ;  which 
Judgment  was  as  follows. 

At  which  Day  here  came  as  well  the  aforefaid  Thomas  Brett  by  his  Attorney  aforefaid,  as  the  xhe  reft  of  the 
aforefaid  John  Rigden  by  his  Attorney.  Whereupon  the  Premifles  being  feen,  and  by  the  Juftices  Record. 
here  fully  undei  flood,  it  feems  to  the  fame  Juftices  here  that  the  aforefaid  Avowry  of  the  aforefaid 
John  Rigden  above  pleaded  is  infufficient  in  Law  to  maintain  the  aid  John  to  avow  the  taking 
of  the  Cattle  aforefaid  in  the  aforefaid  Place  in  which,  &c.  juft,  or  to  preclude  the  faid  Thomas 
Brett  from  having  his  Action  aforefaid  againft  the  aforefaid  John,  as  the  aforefaid  Thomas  above 
has  alledgid.     Therefore  it  is  confidered  that  the  aforefaid  Thomas  Brett  recover  againft  the  afore-  judgment, 

4  T  faid 
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faid  JohnRigden  his  Damages  by  Occafion  of  the  taking  and  unjuft  Detention  of  the  Cattle  afore- 
faid  ;  but  becaufe  it  is  not  known  what  Damages  the  fameThomas  has  fuftained  by  Occafion  there- 
of, the  Sheriff  is  commanded  that  by  the  Oath  of  good  and  lawful  Men  of  the  County  aforefaid 
he  diligently  enquire  what  Damages  the  fame  Thomas  hath  fuftained  as  well  by  Occafion  of  the 
taking  and  unjuft  Detention  of  the  Cattle  aforefaid,  as  for  his  Cofts  and  Charges  by  him  about 
his  Suit  in  this  Behalf  expended ;  and  the  Inquifition  which,  &c.  the  Sheriff  make  appear  here  un- 
der the  Seal,  &c.  and  the  Seals,  &c. 


A  Report  of  a  'Judgment  given  in  the  King's  Bench  in  Michaelmas  Term,  in  which  the  tenth 
Tear  of  the  Reign  of  Queen  Elizabeth  ended,  upon  afpecial  Verdi 'cl  fund  in  a  Bill  of 
Trefpafs  exhibited  by  Beatrice  Dalamere  Plaintiff  againft  Thomas  Sermon,  Thomas 
Hyet,  William  Pitt,  and  John  Barnard  Defendants.  And  the  Record  appears  amow 
the  Records  of  Michaelmas  Term  9  &  10  Eliz.  Rot.  216.   And  was  as  follows. 


Wonefl. 

Declaration, 


TyE  it  remembered,  that  on  Thurfday  next  after  the  Octave  of  St.  Michael  in  this  fame  Term  before 
the  Lady  the  Queen  at  Wejiminfter  came  Beatrice  Dalamere  Widow  by  Richard  Beft  her  At- 
torney, and  brought  here  into  the  Court   of  the  faid  Lady  the  Queen  then  there  her  certain  Bill 
againft  Thomas  Sermon,  Thomas  Hyet,  William  Pitt,  and  John  Barnard  in  the  Cuftody  of  the  Mar- 
fhal,  &c,  of  a  Plea  of  Trefpafs,  and  there  are  Pledges  of  profecuting,  viz.  John  Doe  and  Richard 
Roe.     Which  faid  Bill   follows  in  thefe  Words,  viz.  Worcefter,  viz.  Beatrice  Dalamere  Widow 
complains  of  Thomas  Sermon,  Thomas  Hyet,  William  Pitt,  and  John  Barnard  in  the  Cuftody  of  the 
Marfhal  of  the  Mar/halfea  of  the  Lady  the  Queen  before  the  Queen  herfelf,  for  this,  that  they 
the  2d  Day  of  Oclober  in  the  8th  Year  of  the  Reign  of  the  Lady  Elizabeth  now  Queen  of  England, 
with  Force  and  Arms,  &c.  the  Houfes  andClofes  of  the  faid  Beatrice  at  Elfield  otherwife  Elderfield 
in  the  County  aforefaid  broke  and  entered,  and  her  Grafs  to  the  Value  of  100  Marks  there  lately 
growing  with  certain  Cattle,  viz.   Horfes,  Oxen,  Cows,  Hogs,  and  Sheep,  eat  up,  trod  down, 
and  deftroyed,  the  Trefpafs  aforefaid  as  to  the  eating  up,  treading  down,  and  deftroying  the  Grafs 
aforefaid  from  the  aforefaid  2d  Day  of  Oclober  in  the  8th  Year  abovefaid,  until  the  Day  of  obtaining 
this  Bill,  viz.  the  12th  Day  of  November  in  the  9th  Year  of  the  Reign  of  the  faid  Lady  the  Queen 
that  now  is,  at  divers  Days  and  Times  continuing  •,   and  other  Wrongs  to  her  did,  againft  the 
Peace  of  the  faid  Lady  the  Queen,  and  to  the  Damage  of  the  faid  Beatrice  iool.  .and  therefore 
fhe  produces  the  Suit,  &c. 

And  the  aforefaid  Thomas,  Thomas,  William,  and  John  by  Thomas  Stranfi am  their  Attorney  come 
and  defend  the  Force  and  Injury  when,  &c.  and  fay  that  they  are  not  guilty  thereof,  and  of  this 
they  put  themfelves  upon  the  Country,  and  the  aforefaid  Beatrice  likewife,  &c.  Therefore  let  a 
Jury  thereon  come  before  the  Lady  the  Queen  at  Wejiminfter  on  Friday  next  after  the  Octave  of 
<S/,  Hillary  by  whom,  &c,  and  who  neither,  &c.  to  recognize,  &c.  becaufe  as  well,  &c.  The  fame 
Day  is  given  to  the  Parties  aforefaid  there,  &c.  Afterwards  at  the  Day  and  Place  within  contain- 
ed before  Edward  Saunders  Knight  Chief  Baron  of  the  Exchequer  of  the  Lady  the  Queen,  and 
Thomas  Carus  one  of  the  Juftices  of  the  faid  Lady  the  Queen  affigned  to  hold  Pleas  before  the 
Queen  herfelf,  Juftices  of  the  fame  Lady  the  Queen  afligned  to  take  Aflizes  in  the  County  of 
Worcefter  by  the  Form  of  the  Statute,  &c.  comes  as  well  the  within  named  Beatrice  Dalamere 
Widow,  as  the  within  written  Thomas  Sermon,  Thomas  Hyet,  William  Pitt,  and  John  Barnard  in 
their  own  proper  Perfons.  And  the  Jurors  of  the  Jury  within  fpecified  being  called  likewife  come. 
Evidence  forthe Whereupon  the  aforefaid  Beatrice  fays,  and  in  Evidence  to  the  Jurors  aforefaid  fhews,  that  the 
Trefpats  within  fpecified,  whereof  fhe  now  wichin  complains,  was  done  in  one  MelTuage  and  50 
3  Acres 


Net  guilty. 
Venire  facias, 

The  Poflea. 


Plaintiff. 


The  Pleadings  :   Dalamere  verjus  Barnard,  Sec.  347 

Acres  of  Land,  Meadow,  and  Pafture  in  Elfield  within  fpecified,  now  in  the  Occupation  of  the 
aforefaid  Thomas  Sermon  ;  and  in  one  Mefluage  and  14  Acres  of  Land,  Meadow,  ?.nd  Pafture  in 
Elfield  aforefaid,  now  in  the  Occupation  of  the  aforefaid  William  Pit;  and  in  one  Mefluage  and  48 
Acres  of  Land,  Meadow,  and  Pafture  in  Elfield  aforefaid,  now  in  the  Occupation  of  the  aforefaid 
John  Barnard.  And  the  aforefaid  Jurors  of  the  Jury  aforefaid  to  fay  the  Truth  of  the  within  Con-  As  to  Part  of  the 
tained  being  chofen,  tried,  and  fworn,  fay  upon  their  Oath,  as  to  the  Trefpafs  aforefaid  in  the  a-  TrefPafs  affisned 
forefaid  Mefluage  and  50  Acres  of  Land,  Meadow,  and  Pafture  in  the  Occupation  of  the  afore-  feS? the 
faid  Thomjs  Sermon,  and  in  the  aforefaid  Mefluage  and  14  Acres  of  Land,  Meadow,  and  Pafture  6»%v 
in  the  Occupation  of  the  aforefaid  William  Pitt,  that  the  aforefaid  Thomas  Sermon,  Thomas  Hyet, 
WUliam  Pitt,  and  John  Barnard  are  guilty  of  the  faid  Trefpafs  in  Manner  and  Form  as  the  afore- 
faid Beatrice  within  complains  againft  them,  And  they  a  fiefs  the  Damages  of  the  faid  Beatrice  by 
Occafion  of  the  faid  Trefpafs  (befides  her  Cofts  and  Charges  by  her  about  her  Suit  in  this  Behalf 
expended)  at  20  s.  and  for  thofe  Cofts. and  Charges  at  13  s.  4  d.  And  the  aforefaid  Jurors,  as  to  JS &eVot£? 
the  Trefpafs  aforefaid  in  the  aforefaid  Mefluage  and  48  Acres  of  Land,  Meadow,  and  Pafture  in  p«c< 
the  Occupation  of  the  aforefaid  John  Barnard  within  fuppofed  to  be  done,  fay  upon  their  Oath, 
that  long  before  the  faid  Trefpafs  fuppofed  to  be  done,  one  Robert  Dalamere  was  of  the  fame  Mef- 
fuage  and  48  Acres  of  Land,  Meadow,  and  Pafture  now  in  the  Occupation  of  the  aforefaid  John 
Barnard,  among  other  Things,  feized  in  his  Demefn  as  of  Fee,  and  being  fo  thereof  feized, 
the  fame  Robert  Dalamere,  the  25th  Day  of  Augujt  in  the  13th  Year  of  the  Reign  of  Lord  Henry 
the  eighth  late  King  of  England,  of  the  fame  Mefluage  and  48  Acres  of  Land,  Meadow,  and  Pa- 
fture with  the  Appurtenances  enfeoffed  one  Thomas  Jennings,  Thomas  Lee,  John  Sandford  Gentle- 
men, William  Hill  and  Thomas  Harper  Chaplains :  To  have  and  to  hold  to  the  fame  Thomas  Jen- 
Kings,  Thomas  Lee,  John  Sandford,  William  Hill,  and  Thomas  Harper,  and  to  their  Heirs  for  ever, 
to  the  Ufe  of  the  aforefaid  Robert  Dalamere,  and  of  the  aforefaid  Beatrice  Dalamere  then  his  Wife, 
and  of  the  Heirs  of  the  Bodies  of  the  fame  Robert  Dalamere  and  Beatrice  between  them  lawfully 
begotten  ;  and  for  Default  of  fuch  I  flue  between  them  lawfully  begotten,  to  the  Ufe  of  the  afore- 
faid Robert  Dalamere,  and  of  the  Heirs  of  his  Body  lawfully  begotten  ;  and  for  Default  of  fuch 
jftue  of  the  Body  of  the  faid  Robert  lawfully  begotten,  then  to  the  Ufe  of  Simon  Dalamere,  Bro- 
ther of  the  aforefaid  Robert  Dalamere,  and  of  his  Heirs  for  ever.  By  virtue  of  which  faid  Feoff- 
ment the  aforefaid  Thomas  Jennings,  Ihomas  Lee,  John  Sandford,  William  Hill  and  Thomas  Harper 
■were  of  the  fame  Mefluage  and  48  Acres  of  Land,  Meadow,  and  Pafture  now  in  the  Occupation 
of  the  aforefaid  John  Barnard  feized  in  their  Demefn  as  of  Fee,  to  the  Ufe  of  the  aforefaid  Ro- 
bert Dalamere,  and  of  the  aforefaid  Beatrice,  and  of  the  Heirs  of  the  Bodies  of  the  fame  Robert 
and  Beatrice  between  them  lawfully  begotten,  and  for  Default  of  fuch  Iflue,  to  the  Ufe  of  the  a- 
forefaid  Robert  Dalamere,  and  of  the  Heirs  of  his  Body  lawfully  begotten,  and  for  Default  of  fuch 
Iflue,  to  the  Ufe  of  the  aforefaid  Simon  Dalamere,  and  of  his  Heirs  for  ever,  according  to  the  Form 
of  the  Feoffment  aforefaid.  And  the  faid  Thomas  Jennings,  Thomas  Lee,  John  Sandford,  William 
Hill,  and  Thomas  Harper  being  feized  of  the  aforefaid  Mefluage  and  48  Acres  of  Land,  Meadow, 
and  Pafture  with  the  Appurtenances  now  in  the  Occupation  of  the  aforefaid  John  Barnard  to  the 
Ufes  above  mentioned,  the  aforefaid  Robert  Dalamere,  the  20th  Day  of  Auguft  in  the  26th  Year 
of  the  Reign  of  Lord  Henry  the  eighth  late  King  of  England,  of  the  fame  Mefluage  and  48  Acres 
of  Land,  Meadow,  and  Pafture  with  the  Appurtenances  enfeoffed  one  William  Dyal,  to  have  to 
him  and  to  his  Heirs  for  ever.  By  virtue  of  which  Feoffment  the  fame  William  Dyal  was  of  the 
fame  Mefluage  and  48  Acres  of  Land,  Meadow,  and  Pafture  with  the  Appurtenances  feized  in 
his  Demefn  as  of  Fee.  And  being  fo  thereof  feized,  the  fame  William  Dyal  afterwards,  viz.  the 
1  ith  Day  of  September  in  the  27th  Year  of  the  Reign  of  the  faid  late  King  Henry  the  eighth,  of 
the  fame  Mefluage  and  48  Acres  of  Land,  Meadow,  and  Pafture  with  the  Appurtenances  enfeoff- 
ed Richard  Lyfler  Knight,  to  have  to  him  and  to  his  Heirs  for  ever.  By  virtue  of  which 
faid  Feoffment  the  fame  Richard  Lyfler  was  of  the  aforefaid  Mefluage  and  48  Acres  of  Land,  Mea- 
dow, and  Pafture  with  the  Appurtenances  feized  in  his  Demefn  as  of  Fee.  And  the  fame  Richard 
Lyfter  being  fo  thereof  feized,  he  the  22d  Day  of  April  in  the  2d  Year  of  the  Reign  of  Lord  Edward 
the  fixih  late  King  of  England,  of  the  aforefaid  Mefluage  and  48  Acres  of  Land,  Meadow,  and 
Pafture  with  the  Appurtenances  enfeoffed  the  aforefaid  Simon  Dalamere  above  in  Remainder  of  the 
Ufe  aforefaid  laft  named,  to  have  to  him  and  to  his  Heirs  for  ever.  By  virtue  of  which  faid  Feoff- 
ment the  fame  Simon  Dalamere  was  of  the  fame  Meffuage  and  48  Acres  of  Land,  Meadow,  and 
Pafture  with  the  Appurtenances  feized  in  his  Demefn  as  of  Fee.  And  being  fo  thereof  feized, 
the  fame  Simon  Dalamere  afterwards,  viz.  the  28th  Day  of  Oclober  in  the  3d  Year  of  the  Reign  of 
the  faid  late  King  Edward  the  fixth,  of  the  aforefaid  Meffuage  and  48  Acres  of  Land,  Meadow, 
and  Pafture  with  the  Appurtenances  enfeoffed  the  aforefaid  John  Barnard,  to  have  to  him  and  to 
his  Heirs  for  ever.  By  Force  whereof  the  fame  John  Barnard  was  of  the  fame  Mefluage  and  48 
Acres  of  Land,  Meadow,  and  Pafture  with  the  Appurtenances  feized  in  his  Demefn  as  of 
Fee.  And  the  faid  John  Barnard  being  fo  thereof  feized,  as  well  the  aforefaid  Robert  Dalamere 
as  the  aforefaid  Thomas  Lee,  John  Sandford,  William  Hill  and  Thomas  Harper  (in  the  afore- 
faid Feoffment  to  the  feveral  Ufes  aforefaid  together  with  the  aforefaid  Thomas  Jennings 
named)  the  20th  Day  of  June  in  the  4th  Year  of  the  Reign  of  the  Lady  Elizabeth  now 
Queen  of  England,  at  Elfield  aforefaid,  died,  and  the  aforefaid  Thomas  Jennings  furvived  them,  and 
the  fame  Thomas  Jennings  afterwards  and  before  the  aforefaid  Time  when,  &c.  there  likewife  died  •, 
after  whofe  Death,  and  before  the  aforefaid  Time  when,  &c.  viz.  the  20th  Day  of  April  in  the 
8th  Year  of  the  Reign  of  the  laid  Lady  the  Queen  now,  William  Jennings  Son  and  Fleir  of  the 
aforefaid  Thomas  Jennings,  for  the  Revival  of  the  Ufe  aforefaid  to  the  aforefaid  Beatrice  according 
to  the  Form  of  the  aforefaid  firft  Feoffment,  into  the  aforefaid  Mefluage  and  48  Acres  of  Land, 
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Meadow,  and  Pafture  with  the  Appurtenances  upon  the  PofTefiion  of  the  aforefaid  John  Barnard 
entered,  and  was  thereof  feized  in  his  Demefn  as  of  Fee.     By  Reaf  n  whereof,  and  by  Force  of  a 
Statute  made  in  a  Parliament  of   Lord  Henry  the  eighth  late  King  of  England,  at   Weftminfter  in 
the  County  of  Middle/ex,  the  4th  Day  of  February  in  the  27th  Year  of  the  Reign  of  the  faid  late 
Kino-  held,  concerning  the  transferring  of  Ufes  into  PofTefiion,  the  aforefaid  Beatricebrfore  the  afor.- 
faid  Time  when,  &c.  was   feized  of  and  in   the  faid  MefTuage  and  48  Acres  of  Land,  Meadow, 
and  Pafture  in  her  Demefn  as  of  Fee  tail,  and  afterwards  entered  into  the  aforefaid  MefTuage  and 
48  Acres  of  Land,  Meadow,  and  Pafture  with  the  Appurtenances,  upon  the  PofTefiion  of  which 
faid  Beatrice  thereof  the  aforefaid  John  Barnard  in  his  own  proper  Right,  and  the  aforefaid  Thomas 
Sermon,  Thomas  Hyet,  and  William  Pitt,  as  Servants  of  the  faid  John  Barnard  and  by  his  Com- 
mand, afterwards,  viz.  the  aforefaid  Time  when,  &c.  into  the  aforefaid  MefTuage  and  48  Acres 
of  Land,  Meadow,  and  Pafture  with  the  Appurtenances  re-entered,  and  the  Grafs  there  growing, 
with  his  Cattle  aforefaid   eat  up,  trod  down,  and  deftroyed.      But  whether  or  no  the  Entry  of 
the  aforefaid  William  Jennings,  for  the  Revival  of  the  Ufe  aforefaid  to  the  aforefaid  Beatrice  ac- 
cording to  the  Form  of  the  aforefaid  firft  Feoffment,  into  the  aforefaid  MefTuage  and  48   Acres 
of  Land,  Meadow,  and  Pafture  with  the  Appurtenances  in  the  Occupation  of  the  aforefaid  John 
Barnard  upon  the  PofTefiion  of  the  fame  John  Barnard  thereof  in  Manner  and  Form  aforefaid 
made,  be  or  in  Law  ought  to  be  adjudged  (upon  the  whole  Matter  aforefaid)  a  good  and  lawful 
Entry  to  revive  the  Ufe  aforefaid  to  the  aforefaid  Beatrice,  according  to  the  Form  of  the  afore- 
faid firft  Feoffment,  the  fame  Jurors  are  wholly  ignorant,  and  thereof  they  pray  the  Advice  and 
Difcretion  of  the  Juftices  aforefaid,  and  of  the  Court,  &c.     And  if  upon  the  whole  Matter  a- 
forefaid    in   Form  aforefaid  found  it  fhall  feem  to  the  fame  Juftices  that  the    aforefaid   Entry 
of    the    aforefaid    William    Jennings   into    the   aforefaid     MefTuage   and    48    Acres  of  Land, 
Meadow,    and  Pafture    with  the   Appurtenances   in    Elfield  aforefaid  in  the    Occupation    of 
the  aforefaid  John  Barnard,  upon  the    PofTefiion  of  the  fame  John  thereof,  in  Form  aforefaid 
made,  be  a  good  and  lawful  Entry  in  Law,  then  the  fame  Jurors  fay  upon  their  Oath  that  the 
aforefaid  Thomas  Sermon,  Thomas  Hyet,  William  Pitt,  and  John  Barnard  are  guilty  of  the  Trefpafs 
aforefaid  in  the  aforefaid  MefTuage  and  48  Acres  of  Land,  Meadow,  and   Pafture  with  the  Ap- 
purtenances, as  the  fame  Beatrice  within  complains  againft  them,  and  then  they  aflefs  the  Dama- 
ges of  the  laid  Beatrice  by  Occafion  of  the  Trefpafs  aforefaid  in  the  aforefaid  MefTuage  and  48 
Acres  of  Land,  Meadow,  and  Pafture  (befides  the  Damages,  Cofts,  and  Expences  afbrelaid  above 
by  them  before  afTefTed)  at  2  s.     And  if  upon  the  whole  Matter  aforefaid  it  fhall  feem  to  the  Juf- 
tices aforefaid  that  the  fame  Entry  of  the  aforefaid  William  Jennings,  for  the  Revival  of  the  Ufe 
aforefaid  to  the  aforefaid  Beatrice  according  to  the  Form  of  the  aforefaid  firft  Feoffment,  into  the 
aforefaid  MefTuage  and  48  Acres  of  Land,  Meadow,  and  Pafture  with  the  Appurtenances  in  the 
Occupation  of  the  aforefaid  John  Barnard,  upon  the  FofTefiion  of  the  fame  John  Barnard  thereof, 
in  Form  aforefaid  made,  be  not  a  good  and  lawful  Entry  in  Law,  then  the  fame  Jurors  fay  upon 
their  Oath,  that  the  fame  Thomas  Sermon,  Thomas  Hyet,  William  Pitt  and  John  Barnard  are  not 
guilty  of  the  Trefpafs  aforefaid  in  the  aforefaid  MefTuage  and  48  Acres  of  Land,  Meadow,  and 
Pafture  with  the  Appurtenances  in  Elfield  aforefaid,  as  they  have  within  alledged,  &c. 

"|T  appears  by  the  Record  that  the  Trefpafs  was  afiigned  the  2d  Day  of  Otlober  in  the  8th  Year 
'  •*-  of  the  Reign  of  the  prefent  Queen,  and  laid  to  be  done  in  breaking  and  entering  into  the  Hou- 

A.andB.  (the  fes  and  Clofes  of  the  Plaintiff  at  Elfield  in  the  County  of  Worcefter  -,  and  the  Defendants  pleaded, 
Plaintiff;  his     not  guilty.     And  at  Nifi  prim  the  Plaintiff  gave  in  Evidence  to  the  Jury  that  the  Trefpafs  was 

Wife  being  Caluy  D_        ' '  \  „  o  -i/"\  •  r      I        "r  •  1    o  i  • 

?«eL^mfpcciai  done  in  one  MefTuage  and  50  Acres,  &c.  in  the  Occupation  of  the  laid  Sermon  ;  and  in  another 
Tan,  Remainder  Mefruage  and   1 4  Acres,   &c.  in  the  Occupation  of  the  faid  Pitt;  and  in  another  MefTuage 

to  himfelf  in  ge-  °  o  •         t        /-»  •  r  r  •  1    t>  1  a       i  ,        .,    -  t» 

nerai  Tail,  Re-  and  48  Acres,  &c.  in  the  Occupation  ot  the  laid  Barnard.  And  as  to  the  Meffuages  and  Lands 
FeT^nfeoffs  d  la  tne  Occupations  of  the  faid  Sermon  and  Pitt,  the  Jury  found  ail  the  Defendants  guilty,  and 
who  before  the'  for  to  much  they  a fie fled  Damages  at  20  s.  and  for  Cofts  at  13  s.  4  d.  And  as  to  the  Trefpafs 
e.Xoffs^'. ^vho  afiigned  in  the  other  MefTuage  and  Lands  in  the  Occupation  of  the  faid  Barnard,  they  gave  a 
enfeoffs  c.  the  fpecial  Verdicl,  viz.  that  one  Robert  Dalamere  was  feized  thereof  in  Fee-fimple,  and  being  ib  feized, 
InTeeofthe^ufei  m  tne  1 3tn  Year  of  the  Reign  of  King  Henry  8.  he  thereof  enfeoffed  Thomas  Jennings  and  divers  o- 
who  enfeoffs  the  thers  in  Fee-  fimple,  to  the  Ufe  of  him  the  faid  Robert  Dalamere,  and  of  the  faid  Plaintiff  then  being  his 
?pofnwhorn"aFfre'r  Wife,  and  of  the  Heirs  of  their  Bodies  between  them  lawfully  begotten,  and  for  Default  of  fuch  Iflue, 
the  Death  of  a.  [0  the  Ufe  of  the  faid  Robert  Dalamere,  and  of  his  Heirs  of  his  Body  lawfully  begotten,  and  for  Default 
Lid  of  thereof-  of  fuch  Iffue,  to  the  Ufe  of  Simon  Dalamere  his  Brother,  and  of  his  Heirs  for  ever.  And  the  Feof- 
fees, the  Heir  of  fees  being  feized  to  thefe  Ufes,  the  faid  Robert  Dalamere  the  20th  Day  of  Angujl  in  the  26th  Year 
offee^e'r^for"  of  the  Reign  of  the  faid  King  Henry  8.  enfeoffed  William  Dyal  in  Fee  of  the  fame  Tenements, 
the  reviving  of  which  Dyal  in  September  va  the  27th  Year  of  the  fame  King  enfeoffed  Sir  Richard  Ly ft er  Knight 
plaintiff  the  in  Fee-fimple  of  the  fame  Tenements,  who  made  a  Feoffment  in  Fee  over  to  the  faid  Simon  Da- 
Y'xl%  °LA'Athj  lamere  in  the  2d  Year  of  the  Reign  of  King  Edward  6.  which  Simon  in  the  :d  Year  of  the  Reign 

firfc Feonor:  And  cr  o  *J  o 

adjudged  that  his  of  the  faid  King  Edward  6.  enfeoffed  the  faid  John  Barnard  in  Fee  of  the  fame  Tenements.  And 
fuTfor  there  he  afterwards,  viz.  in  the  4th  Year  of  the  Reign  of  the  prefent  Queen,  as  well  the  faid  Robert  Da- 
gained  his  and-  lamere  as  all  the  Feoffees,  except  the  faid  Thomas  Jennings,  died,  and  after  that  the  faid  Jennings 
forfheFroff6'  the  Survivor  died.  After  whofe  Death,  viz.  the  20th  Day  ot  April  in  the  8th  Year  of  the  Reign 
mem  of  c.  the  of  the  prefent  Queen,  William  Jennings  Son  and  Heir  of  the  faid  Thomas  Jennings  the  Survivor, 
SSSiSfc  for  the  Revival  of  the  faid  Ufe  to  the  faid  Beatrice  the  Plaintiff,  entered  upon  the  faid  John 
was  not  within  Barnard,  by  Reafon  whereof,  and  by  tne  Statute  of  27.  H.  8.  of  Ufes,  the  faid  Beatrice  now  Plaintiff 
i.^vbecaufe  was  fcized,  and  afterwards  fhe  entered,  upon  whofe  PofTefiion  the  faid  John  Barnard  in  his  own 
he  had  only  a    Right,  and  the  other  Defendants  as  his  Servants    and    by  his  Command,  afterwards,  viz.  at 

Ufe  in  Remain- 
An,  and  thatSta- 
,"tc   it  intended  .of  Ccfiuy  qucUJe  in  Poffcffion,  S.  C.  cited  I  Cd  li%,  a.  i  And  330.  Gilb,  Law  of  Ufes  29.  Vide  Dy.  8S,  b, 
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the  faid  Time  when,  &c.  into  the  faid  MefTuage  and  48  Acres  reentered,  and  did  the  Trefpafs, 
&c.  But  whether  the  Entry  of  the  faid  William  Jennings,  to  revive  the  faid  Ufe,  upon  the  faid 
Barnard  be  lawful  or  not,  they  did  not  know,  and  thereof  they  prayed  the  Adv  ce  and  Difcretion 
of  the  Juftices.  And  if  it  fhall  be  adjudged  lawful,  then  they  faid  that  the  Defendants  are  guilty 
of  the  Trefpafs  in  the  fame  MefTuage  and  48  Acres,  as  the  Plaintiff  has  alledged,  and  then  they 
alTeffed  Damages  at  2  s.  over  and  above  the  former  Damages.  And  if  his  Entry  fhall  not  be  ad- 
judged lawful,  then  they  faid  that  the  Defendants  are  not  guilty  of  the  Trefpafs  in  the  faid  MeL 
fuage  and  48  Acres. 

And  -upon  this  Verdict  an  Apprentice  of  the  Middle  Temple,  and  Thomas  Bromley  Recorder  of 
London,  who  were  of  Counfel  with  the  Plaintiff,  prayed  Judgment  for  the  Plaintiff  for  the  Tref- 
pafs in  the  faid  MefTuage  and  48  Acres.     And  Fettiplace,  who  was  of  Counfel  with  the  Defen- 
dant?, prayed  that  they  by  Judgment  might  be  difcharged  from  the  fame  Trefpafs ;  and  it  feem- 
ed  very  doubtful  what  Judgment  mould  be  given  upon  the  Matter.     And  \%  was  oftentimes  de- 
bated as  well  in  Trinity  Term  la  ft  paft,  as  in  this  prefent  Michaelmas  Term,  which  concludes  the  MUb.  &m 
tenth  Year  of  the  Reign  of  the  prefent  Queen.     And  the  Doubt  arofe  upon  the  Feoffment  of  Si- 10  £/i*- 
mon  Dalamere  ;  for  it  was  agreed  on  all  Sides  that  the  Fee-fimple  of  the  Land,  which  Robert 
Dalamere  had  firft  given  to  Dycl,  and  Dyal  to  Lyfter,  and  Lyfter  to  Simon,  was  defeafible  after  the 
Death  of  Robert  by  the  Feoffees,  who  might  enter  to  the  Ufe  of  the   Plaintiff,  and  thofe  Feoff- 
ments were  no  Gbfcacle  to  their  Entry.     But  when  Simon  made -a  Feoffment  to  Barnard,  by  that 
Feoffment  he  gave  quite  another  Thing  from  what'  he  had  before  leceived  by  the  Feoffment  made 
to  him,  that  is  to  fay,  he  gave  thereby  his  Ufe  of  the  Fee-fimple,  which  he  had  upon  a  good  and 
itjdefeafible'  Eflratei     And  in  Refpect  thereof,  it  was  faid  on  Behalf  of  the  Defendants,  that  he  F„r  ,lie  Defen. 
had  given  to  Barnard  the  Fee-fimple  of  the   Land  indefeafibly  by  the  Statute  of  Rich.  3.  which danls- 
ordains  that  every  Eftate,  Feoffment,  and  Gift  of  Lands  and  Tenements  to  be  made  by  Cefluy  que  Ufe 
/hall  be  good  and  effectual  to  hint  to  whom  they  are  made,  againft  the  Feoffor  and  his  Heirs,  and  againfi 
all  ethers  having  or  claiming  any  Title  or  Interest  in  the  fame  only  to  the  Ufe  of  the  fame  Feoffor  at  the 
Time  of  the  Gift  made.     And  forafmuch  as  the  Intereft  and  1  itle  of  the  Heir  of  the  Survivor  of 
the  Feoffees  of  the  Land  was  to  the  Ufe'  as  well  of  the  Fee-fimple  which  Simon  claimed  in  Remain- 
der, as  of  the  Tail  which  the  Wife  claimed  in  Poffeffion,  he  is  barred  from  claiming  the  Fee- 
fimple,  beca'u'fe  iris  lawfully  given  to  Barnard,  and  if  the  Feoffees  enter,  they  muft  have  either 
their  ancient  Fee-fimple,  or  elfe  a  new  Fee-fimple,  and  their  ancient  Fee-fimple  they  cannot  have, 
becaufe  it  is  lawfully  conveyed  to  Barnard  the  Feoffee,  in  which  Cafe  the  Law  will  not  fuffer  the 
Heir  of  the  Survivor  of  the  Feoffees  by  his  Entry  to  take  it  from  him.     And  a  new  Fee-fimple 
he  cannot  have,  for  he  has  no  Right  to  any  other  Fee-fimple  but  to  the  ancient  one.     And  it  is 
inconfiftent  with  the  Law  fcr  him  to  have  another  Fee-fimple,  for  then  there  would  be  two a  Fees-  [b^amTtL 
fimple  of  one  fame  Land,  which  cannot  be.     And  he  cannot  have  any  other  Eftate  than  a  Fee-  Books  there  cit- 
fimple,  for  no  other  Eftate  was  taken  from  the  Feoffees  by  the  Feoffment  of  Robert.     So  that  if e 
he  is  barred  from  that,  he  is  barred  from  all  the  reft  of  the  Eftate.     And  hereupon  it  v/as  reftm- 
bled  to  the  Cafe  in  Littleton,  b  that  if  a  Diffeizor  makes  a  Leafe  for  Life,  and  the  Diffeizee  con- b  Litt-  h  ?21- 
firms  the  Eftate  of  the  Diffeizor,  he  fhall  not  enter  upon  the  Tenant  for  Life,  for  his  Right  was  ° 
to  the  whole  Eftate  in  the  Land,  and  if  he  is  barred  of  the  Fee  fimple,  he  is  barred  of  the  Eftate 
for  Life,  for  of  fuch  Eftate  he  was  not  diffeized,  nor  was  fuch  Eftate  taken  from  him  ;  and  a  new- 
Fee  fimple  he  fhall  not  have,  for  he  had  no  Right  but  to  the  ancient  Fee-fimple,  whereiore  inaf- 
much  as  he  is  barred  of  the  Fee,  he  is  barred  of  the  whole.     So  here  the  Heir  of  the  Survivor 
cannot  take  away  the  Fee-fimple  lawfully  veiled  in  Barnard  the  Feoffee,  any  more  than  the  Dif- 
feizee can  in  the  other  Cafe.     And  he  cannot  have  a  new  Fee  fimple,  or  a  leflfer  Eftate  than  a  Fee- 
fimple,  for  the  Feoffees  had  not  fuch  before,  for  which  Reafon  the  Entry  of  the  Heir  of  the  Sur- 
vivor here  is  not  lawful,  but  is  a  Diffeizin,  in  which  Cafe  it  does -not  revive  the  Ufe  in  the  Feme 
Plaintiff,  and  therefore  the  Defendants  ought  to  be  acquitted  of  the  Trefpafs.     And  many  other 
Things  were  faid  to  enforce  the  Reafon  aforefaid. 

But  on  the  other  Fland  it  was  faid  that  the  Cafe  here  does  not  come  to  that  Point.     For  firft  it®MH,ra  for  lJl2 
is  to  be  obferved,  that  the  Feoffees  were  feized  in  Fee  to  the  Ufe  of  Robert  and  his  Wife  in  fpet  pl-'in,iff- 
cial  Tail,  and  afterwards  to  the  Ufe  of  Robert  in  general  Tail,  and  afterwards  to  the  Ufe  oi  Simon CGnhL:v/o{ 
in  Fee-fimple,  in  which  Cafe  Simon  neither  by  the  Common  Law,  nor  by  the  Statute  of  Rich.  3. 
had  any   Power  to   make  a  c  Feoffment  of  the  Land,  nor   to  alien  the  Fee-fimple  of  the  Land,  pKeiw.  42.  b. 
nor  to  d  meddle  at  all  with  the  Poffeffion  of  the  Land.     cFor  by  the  Common  Law  Ceftuy  que  WeP^c^lt^% 
could  not  enter  upon  the  Land,  but  if  he  had  entered,  the  Feoffees  might  have  had  an   Action  Common  Law 
of  Trefpafs  againft  him,  and  have  punifhed  him.     For  the  Land  as  fully  belonged  to  die  Feof-  °fl:ly  r-'r4^ 

r  ri  r  rr  i  1        mo>'e  to  do 

fees  as  if  there  had  been  no  LTfe  of  it ;  fo  that  if  the  Feoffees  had  oufted  the  Ceftuy  que  Ufe,  or  had  with  the  Land 
fued  him  for  taking  the  Profits,  he  fhould  not  have  had  any  A nfwer  or  Defence  at  the  Common  tchr;,nJheme^,reft 

o  j  ou  anger  in  tke 

Law,  but  was  driven  to  feek  his  Remedy  in  a  Court  of  Confcience.     And  by  the  like  Reafon  Ceftuy world,  s.  p. 
que  Ufe  could  not  make  a  Feoffment  to  others,  but  for  Remedy  thereof  the  Satute  of  1.  Rich.  3.  c°ftifcrompt« 
cap.  1 .  was  made,  which  enacts  that  every  Eftate,,  Feoffment,  Gift,  Re'eafe,  Grant,  Leaf  and  Con-  J-  c.  60.  a. 
firtnation  of  I  ands  and  Tenements  made,  or  afterwards  to  be  made,  fhall  be  good  and  effectual  to  him  to  e  Hj  *5-  jj£  "• 
whom  they  are  fo  made,  had,  or  given,  and  to  all  others  to  his  Ufe,  againft  the  Seller,  Feoffor,  Grantor  Fecffm.  ai  ufe 
CiJV.  and  againft  all  others  having  or  claiming  any  "Title  or  Intereft  in  the  fame  only  to  the  Ufe  of  the  '£J^/*c V 
fame  Feoffor,  Donor,  or  his  Heirs,  at  the  Time  of  the  Bargain,  Gift,  or  Grant  made.     So  that  by •»  And. no.  Pa« 
this  Aft  all  Feoffments  made  before  the  Act  or  fince  the  Act  by  Ceftuy  que  Ufe  are  made  go;d  and  vtn^Ab^tit.3' 
effectual.     But,  Sir,  by  what  Ceftuy  que  I  fe  ?  f  by  no  Ceftuy  que  Ufe  but  by  Ceftuy  que  Ufe  in  Pofief-  ufe  E.'b.'pi.  3. 
fefiion,  for  Ceftuy  que  Ufe  in  Reverfion  or  Remainder  is  out  of  the  Letter  and  Intent  alio  oi"  the  {flV];.AhT-  r(ir; 
Act,  f  r  no  Feoffments  are  made  good  againft  the  Feoffees  of  the  Land,  except  they  claim  Title  .•,,",-/"... , 

4  U  or  Law  u-  -     -  . 
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"25.  h.  8.  Bro.  or  Intereft  therein  only  to  the  Ufe  of  the  fame  Feoffor  at  the  Time  of  the  Feoffment  made.  a  In 
Fcotfm.  oi  uies  which  Cafe  if  there  is  Cefiuy  que  Ufe  for  Life,  the  Remainder  in  Fee,  the  Feoffment  of  Ceftuy  aue 
tt  1  c^'87.'  1.  Ufe  in  Remainder  is  not  made  good  againfl  the  Feoffees,  for  they  do  not  claim  only  to  his  Ufe" at 
Port  ManxeV*  t^e  Time  of  the  Feoffment,  but  they  claim  to  the  Ufe  of  Cefiuy  que  Ufe  for  Life,  and  after  his  De- 
Law  of  ufcs  29,  ceafe  their  Claim  is  to  the  Ufe  of  him  in  Remainder,  but  they  do  not  prefently  claim  only  to  the 
23-,  240.  Ufe  of  the  Feoffor,  which  is  him  in  Remainder.  b  But  in  this  Cafe  if  Cefiuy  que  Ufe  for  Life, 
bM  h  where  the  Remainder  in  Fee  is  over  to  another,  makes  a  Feoffment,  this  is  a  good  Feoffment 
is.pi.  9.  Fit*,  during  his  Life,  for  he  had  the  Ufe   in  Poffeffion,  and  during  his  Life  the  Feoffees  claim  only 

BrofFeX.3ai  t0  his  Ufe>  for  the  whole  Eftate  and  pGirefrion  of  the  Feoffees  is  to  the  Ufe  of  Cefiuy  que  Ufe  for 
ufes22.  cub.   Life  during  his  Life ;  and  inafmuch  as  the  Confidence  of  the  whole  Eftate,  that  is,  of  the  whole 
L.1W  of  uiM  28,  free.fimp]e,  was  put  in  Ceftuy  que  Ufe  for  Life  during  his  Life,  for  this  Caufe  he  may  give  the 
whole  Eftate  during  his  Life.     So  that  by  his  Feoffment  more  paffes  than  for  his  Life,  for  a  Fee- 
tail  or  the  whole  Fee -Ample  fhall  pafs  according  to  the  Limitation  of  the  Words  of  Cefiuy  que  Ufe 
for  Life  expreffed  upon  the  Livery.     And  yet  in  this  Cafe  if  one  fhould  lay  all  the  Strefs  upon- 
the  Word  (only),  a  Man  might  cavil  and  fay  that  the  Feoffees  claim  to  the  Ufe  of  one  for  Life, 
and  afterwards  to  the  Ufe  of  another  in  Fee,  fo  that  they  don't  claim  only  to  the  Ufe  of  Ceftuy  que 
Ufe  for  Life,  ergo  his  Feoffment  is  not, warranted  by  the  Statute,  but  the  firft  Feoffees  may  oufl 
the  fecond  Feoffee  prefently  in  the  Life  of  Cefiuy  que  Ufe  ;  Sir,  by  fuch  Argument  all  particular  Cefiuy 
que  Ufes,  as  Ceftuy  que  Ufes  in  Tail,  for  Life,  or  for  Years,  would  be  totally  devefted  of  any  Intereft 
or  Concern  in  the  Land,  fo  that  they  could  not  make  Leafes  or  Gifts.    But  for  Anfwer  thereto,  we 
cp  6  h         ^°  not  rety  on'y  uPon  tne  Letter,  but  upon  the  Intent  alfo.     c  For  if  a  Feme-covert  be  Ceftuy  que 
pi.  5. "     '3   Ufe,  the  Hufband  may  make  a  Feoffment,  and  yet  the  Claim  of  the  Feoffees  is  not  only  to  his 
Ufe,  but  to  the  Ufe  of  him.  and  his  Wife.     But  there  the  Intent  of  the  Statute  warrants  his  Feoff- 
ment during  the  Coverture,  becaufe  the  Law  gives  to  the  Hufband  the  Direction  of  the  Things 
of  his  Wife.     And  fo  if  there  are  two  joint  Ceftuy  que  Ufes  in  Fee,  and  one  of  them  makes  a  Feoff- 
ment of  the  Moiety,  it  is  a  good  Feoffment,  and  fhall  bind  the  Feoffees,  altho'  they  were  not 
feized  only  to  the  Ufe  of  him,  but  to  the  Ufe  of  him  and  his  Companion,  for  the  Intent  was  that 
he  who  had  the  Moiety  of  the  prefent  Ufe  might  give  or  leafe  the  Moiety  of  the  Land.     And 
in  thefe  Cafes  altho'  the  Letter  does  not  warrant  the  Acts  of  the  Ceftuy  que  Ufe,  yet  they  are  war- 
ranted by  the  Intent  of  the  Makers  of  the  Act.     And  alfo  in  thefe  Cafes  the  Ufe  was  prefent  and 
in  Poffeffion,  and  therefore  it  is  reafonable  that  he  fhould  have.  Authority  over  the  Poffeffion. 
But  to  make  the  Ceftuy  que  Ufe  in  Reverfion  or  Remainder  (who  has  nothing  to  do  with  the  Pof- 
feffion or  Profits  of  the  Land)  give  away  the  Poffeffion  to  another,  is  out  of  the  Words  and  In- 
di5- .h-  3.  Bro.  tent  alfo.     And  from  thence  great  Confufion  would  enfue,  dforfuppofe  a  Feoffment  was  made 
Fcoffm.  ai  ufes  £o  (£ie  jj^  Q£-  A>  fQr  -^^  an&  afterwards  to  the  Ufe  of  B.  for  Life,  and  afterwards  to  the  Ufe  of 
C.  in  Fee,  now  every  one  will  admit  that  B.   and  C.  may  grant  their  Ufes  to  whomfoever  they 
pleafe,  but  they  cannot  meddle  with  the  Perception  of  the  Profits,  nor  with  the  Poffeffion,  and 
therefore  they  cannot  give  any   Poffeffion  to  another.     For  if  B.  might  enter  and  make  a  Feoff- 
ment, or  a  Leafe  for  Life,  thereby  he  would  take  away  the  Pofltliion  from  the  Feoffees,  and 
thereby  alfo  he  would  take  away  the  Ufe  of  A.  the  firft  Ceftuy  que  Ufe,  for  after  that  A.  could  not 
take  the  Profits  of  the  Land,  nor  make  a  Leafe  for  Life  or  Years,  for  the  Eftate  which  B.  had 
made  would  not  be  to  the  Ufe  of  A.  but  to  fuch  Ufe  as  B.  pleafed  to  limit  and  appoint.     And 
if  it  fhould  be  faid  in  this  Cafe,  that  if  B.  had  entered  upon  the  Feoffees,  and  had  made  a  Leafe 
for  his  own  Life,  the  Feoffees  fhould  not  be  bound,  but  might  enter  and  be  feized  to  the  Ufe  of 
A.  for  Life  •,  Sir,  what  Eftate  fhould  the  Feoffees  have  after  their  Regrefs  ?  for  before  they  fhould 
have  had  a  Fee-fimple,  and  if  by  their  Entry  they  fhall  recontinue  the  Fee-fimple  again,  then  the 
Eftate  which  B.  made  is  taken  away  :  And,  Sir,  if  a  Man  fhould  fay  that  after  their  Entry  they 
fhall  leave  in  the  Lelfee  of  B.  the  Freehold  which  B.  gave  him,  then  of  Neceffity  muftthey  have 
but  a  particular  Eftate,  viz.   for  the  Life  of  A.  who  is  the  firft  Ceftuy  que  Ufe  \  and  from  thence 
it  follows  that  they  fhall  have  another  Fftate  than  they  had  before,  and  a  particular  Eftate  with- 
out a  Leffor.     And  then  it  is  to  be  afked,  whether  the  Eftate  for  Life  which  B.  made  fhall  be  a 
Remainder  or  a  Reverfion  ?  and  if  he  fhall  do  Fealty  ?    and  to  whom  ?  and  in  what  Degree  the 
Ufe  in  Remainder  in  Fee  is  ?  and  out  of  what  Eftate  the  Ufe  in  Fee  iffues  ?  and  if  he  who  had  the 
Ufe  in  Remainder  in  Fee  may  enter  and  make  a  Feoffment  or  Leafe  as  well  as  the  firft  Ceftuy  que 
Ufe  in  Remainder  for  Life  ?  and   many  other  perplexed  Queftions  would  arife,  if  the  Statute 
fhould  be  fo  expounded  as  to  enable  him  in  Reverfion  or  Remainder  to  make  an  Eftate  of  the 
ecnb.Lawof   Land.     But  the  faid  Apprentice  faid,  c  that  if  a  Leafe  for  Life  is  made  to  the  Ufe  of  A.  and  af- 
V&«  3o,  240.    terwar(3s  the  Reverfion  is  granted  to  another  for  Life  to  the  Ufe  of  B.  and  Attornment  is  had,  and 
afterwards  the  Reverfion  is  granted  to  another  in  Fee  to  the  Ufe  of  C.  in  Fee,  and  Attornment  is 
had,  in  this  Cafe  A.  may  give  the  firft  Eftate  for  Life  to  whomfoever  he  pleafes,  and  B.  may 
grant  the  Reverfion  for  Life  to  whomfoever  he  pleafes,  and  C.  may  grant  the  Reverfion  in  Fee 
to  whomfoever  he  pleafes,  for  there  the  Eftates  are  feveral,  and  the  Ufes  go  out  of  feveral  Eftates, 
that  is  to  fay,  every  Ufe  out  of  a  fole  and  feveral  Eftate.     But  in  the  other  Cafe  all  the  feveral 
Ufes  iffue  out  of  one  Eftate,  viz.  out  of  the  Fee-fimple,  which  is  one  fame  Eftate  without  Divi- 
fion,  and  the  feveral  Poffeffors  of  the  feveral  Ufes  cannot  fever  the  Eftate  which  is  entire :  So  that, 
f  Giib.Lawof   ne  ^d>  there  is  a  Diverfity  between  the  Cafes.     fBut  he  faid  that  if  a  Feoffment  is  made  to  the 
Vfesjo.  Ufe  of  one  for  Life,  and  afterwards  to  the  Ufe  of  another  in  Fee,  there  he  who  has  the  Ufe  in 

Fee  in  Remainder  may  make  a  Leafe  for  Years  to  commence  after  the  Death  of  the  Ceftuy  que 
Ufe  for  Life,  for  by  the  Leafe  for  Years  no  Poffeffion  is  taken  from  the  Feoffees,  nor  is  any  E- 
ftate  out  of  them,  for  a  Leafe  for  Years  to  commence  at  a  Day  to  come  is  but  a  Contract  execu- 
tory, and  ftands  well  enough  wish  the  Eftate,  inafmuch  as  it  does  not  commence  until  the  firft 
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Eftate  is  determined,  when  the  Intereft  of  the  Leffor  comes  into  Poffeffion.  aAnd  by  the  famea  GJlb-Lawof 
Reafon  he  may  grant  a  Rent-charge  to  commence  when  his  Ufe§  fhall  be  executed.  But  ani/fe^o. 
Eftate  for  Life  in  the  Land,  or  a  greater  Eftate,  he  in  the  Remainder  cannot  make  without  di- 
viding the  Eftate  of  the  Feoffees,  or  taking  the  Freehold  from  them,  for  an  Eftate  for  Life,  in 
Tail,°or  in  Fee  fhall  pafs  prefently,  and  fhall  not  be  executory  as  a  Leafe  for  Years  is,  which  is 
limited  to  commence  when  the  Leffor  fhall  have  an  Intereft  in  the  Poffeffion.  So  that,  as  they 
faid,  the  Eftate  which  the  Statute  makes  good  againft  the  Feoffees  ought  to  be  made  by  the 
Ceftuy  que  Ufe  in  Poffeffion,  and  thofe  Eftates,  Releafe^  or  Confirmations  which  he  makes  of  an- 
other's Land,  viz.  of  the  Land  of  the  Feoffees,  are  good,  and  fuch  Senfe  is  reafonable. 

And    if  the  Law  be    fo  that   CesJuy  que  Ufe  in   Reverfion  or  Remainder  cannot   convey 
to  another    any  Poffeffion   from  the  Feoffees,  this  will  in  the  End  avoid  the   O  jeftion  which 
has  been  made  in  our  Cafe  on  Behalf  of  the  Defendants,  which  Cafe  is  now  to  be  confidered    And 
firft,   when  Robert  Dalamere  and  his  Wife  now  Plaintiff  had  the  prefent  Ufe  in  fpecial  Tail,  the 
Remainder  to  Robert  in  o-eneral  Tail,  the  Remainder  to  Simon  in  Fee,  and  Robert  made  a  Feoff- 
ment, he  had  Power  to  do  it,  as  is  aforefaid,  and  the  Fee-fimple  of  the  Land   paffed  fully  un- 
til Reotefs    made  by  the  Feoffees  after  his  Death,  and  after  his  Death  they  might  enter  if  there 
was  no°other  Obftacle  than  his  Feoffment,  for  the  Feoffment  is  made  good  and  effectual  againft 
all  havino-  or  claiming  any  Title  or  Jntereft  in  the  fame  only  to  the  Ufe  of  the  fame  Feoffor  or 
■his  Heirs^  &c.     And  when  the  Feoffor  here  was  dead,  the  Feoffees  did  not  claim  to  the  Ufe  of 
his  Heirs    but  to  the  Ufe  of  the  Wife  now  Plaintiff,  who  is  another  than  his  Heirs,  in  which 
Cafe  the  Feoffees  are  not  reftrained  from  their  Entry  by  the  Statute,  and  the  Common  Law  does 
not  reftrain  them  at  all.     So  that  notwithstanding  the  Feoffment  the  Feoffees  might  enter  after 
the  Death  of  the  Hufband;  but  neverthelefs  in  the  mean  time  the  Fee-fimple  was  taken  away  from 
the  Feoffees  by  the  Feoffment,  and  paffed  to  Dyal  the  new  Feoffee,  from   whence  k  follows  that 
the  Ufe  in  Fee  was  taken  out  of  Simon,  and  discontinued  until  lawful  Regrefs  made  by  the  Feof- 
fees.    For  there  is  a  Diverfity  when  the  Feoffees  to  Ufe  make  a  Feoffment  over,  and  when  the 
Cejiuy  que  Ufe  makes  it.     b  For  when  the  Feoffees  make  a  Feoffment  over,  if  the  new  Feoffees  J^'^w. 
have  Notice  of  the  firft  Ufe,  (be  the  Feoffment  upon  Confideration  or  not)  c  or  if  they  have  noo'y.  8  Pi.  18.  ' 
Notice,  and  the  Feoffment  is  without  Confideration,  in  thefe  Cafes  the  new  Feoffees  fhall  be  feiz-™eJ;^;ts 
ed  to  the  firft  Ufes.     So  that  if  the  Feoffees  here  had  made  the  Feoffment  to  Dyal,  and  he  hadaiiifes  57. 
had  Notice  of  the  firft  Ufes,  or  if  he  had  had  no  Notice,  and  the  Feoffment  had  been  without  o-ompt.j.  c. 
Confideration,  Dyal  had  been  feized  to  the  Ufe  of  Robert  and  Beatrice  in  fpecial  Tail,  and  after- cDr  &Stud 
wards  to  the  Ufe  of  Robert  in  general  Tail,  and  afterwards  to  the  Ufe  of  Simon  in  Fee,  accord- lib/ 'cap. 
ino-  to  the  firft  Ufes,  fo  that  the  Ufe  of  Simon  had  not  been   difcontinued  by  fuch  Feoffment.  \^^  b 
"But  when  the  Feoffment  is  made  by  the  Ceftuy  que  Ufe  himfelf,  who  may_  lawfully  make  it,  asc;ib.  Law  of 
here  he  has  done  to  Dyal,  all  the  ancient  Ufes  are  difcontinued,  altho'the  new  Feoffee  had  Notice ufesiSl- 
of  the  firft  Ufes,  or  aft  ho'  the  Feoffment  be  made  without  Confideration.     For  all  the  firft  Eftate, d  s.  p.  i  Co. 
out  of  which  all  the  Ufes  arife,  is  taken  from  the  Feoffees,  and  a  new  Eftate  is  made  by  the  Au- j"!  vin.  Ab".' 
thority  of  the  Statute,  which  new  Eftate  fhall  be  to  the  Ufes  newly  expreffed  or  intended,  and  tit.  ufes  e.  pi." 
fhall  never  be  to  the  firft  Ufe,  but  thereby  all  the  ancient  Ufes  are  difcontinued.     Then  here  b#  ufS'lso^ * 
the  Feoffment  made  by  Robert  to  Dyal  the  Ufe  of  Simon  was  difcontinued,  fo  that  he  could  not 
alien  the  Ufe,  for  he  had  but  a  Right  of  Ufe  in  Remainder,  and  no  Ufe  in  Deed.     Therefore  in 
Refpeft  of  the  Ufe  which  is  difcontinued  he  cannot  do  any  Thing  with  the  Land,  nor  fhall  any 
Thino-  be  executed  by  the  Statute  of  27,  H.  8.  cap.  10.     e  For  that  Statute  conveys  no  Poffeffion « iCo.  u6.3. 
to  aRi 
Lyfter 

tiard  has  no  Force  nor  Authority  given  it  Dy  trie  statute  or  kxcb.  3.  ror  two  causes.     Une  is, £"* "pi". ^ 
becaufe  the  Ufe  of  Simon  was  difcontinued  and  was  not  in  effe,  and  the  Power  by  the  Statute  of»<*".  hiii.  33. 
Rich.  3.  is   given  to  him  who  has  a  Ufe  in  ejfe,  and  not  to  him  who  has  but  a  Right.     The  o  ■  £°«/# '■£, 
ther  Caufe  was,  for  that  the  Ufe  which  he  had  was  in  Remainder,  which  is  not  warranted  by  t «■  AW"o  a<v<- 
the  Statute  of  Rich.  3.  to  give    away  the  Poffeffion.     So  that  the   Feoffment  having  noAu-'" 
thority  given  to  it  by  the  Statute  of  Rich.  3.  refts  meeily  at  the  f  Common  Law,  by  which  Feoff- 
ment Simon  by  the  Common  Law  has  given    to  Barnard  by  way  of  Extinguishment  his  Right f  Palm.  35*- 
of  the  Ufe  in  Fee-fimple  which  he  had  in  Remainder,  in  which  Cafe  this  Feoffment  made  accord- 
ing to  the  Common  Law,  without  any  Warrant  or  Force  by  the  Statute  of  Rich.  3.  does  not 
take  away  the  Entry  of  William  Jennings  Heir  to  the  Survivor  of  the  Feoffees. 

But  the  faid  Apprentice  faid,  that  it  the  Matter  had  refted  only  upon  the  Difcontinuance  of  the 
Ufe    and  upon  the  Feoffment  of  Simon  afterwards,  and  the  other  Point  of  the  Remainder  had  not 
been  in  the  Cafe,  but  the  firft  particular  Eftates  before  the  Feoffment  of  Simon  had  been  ended, 
then  the  Cafe   would  have  been  more  difficult,  as  to  the  Entry  of  William  Jennings,  than  it  is. 
6  For '  he  faid,  if  a  Feoffment  in  F'ee  had  been  made  to  the  Ufe  of  one  in  Fee,  and  the  Feoffee 
had  been  diffeized  after  the  Statute  of  Rich.  3.  and  before  the  Statute  of  27.  H.  8.  and  the  Ceftuy  ).  „.'  \tcarl'. 
que  Ufe  had  releafed  to  the  Diffeizor,  the  Diffeizee  fhould  not  have  entered,  for  by  the  Words  of  m.  27.  «•  s. 
the  Aft  the  Releafe  is  good  and  effectual  againft  all  having  or  claiming  any  Title  or  Intereft  Ip^'Jiiqiib;" 
the  Ufe  of  the  Releafor  :   And  there  the  Claim  and  Title  of  Entry,  which  the  Diileizee  had  at  theLaw  of  W*\?*< 
Time  of  the  Releafe  made,  was  to  the  Ufe  of  him  who  releafed,  and  if  the  Title  and  Right  of 
Entry,  which  the  Diffeizee  had,  was  not  to  his  own  Ufe,  but  to  the  Ufe  of  Ceftuy  que  Ufe.  who 
has  now  by  his  Releafe  conveyed  away  his  Right  of  the  Ufe  to  the  Diffeizor  by  way  of  Erunguifh- 
ment,  it  ftands  with  good  Reafon  and  Confcience  that  the  Releafe  of  the  Right  fhould  take  away 
the  Ri«-bt  of  the  Diffeizee,  as  well  as  that  the  Feoffment  of  him  who  has  a  Ufe  in  Poffeffion  fhould 
Bake  away  from  the  Feoffees  their  Poffeffion  of  the  Land,  and  the  Makers  of   the  Aft,  who  had 
the  one  Intent,  could  not  be  void  of  the  other,  but  the  Reafons  of  both  are  $ve  fame  in  the 

Opiniows 
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aM  '  Opinions  of  the  Makers  of  the  Aft,  and  of  every  other  rcafonable  Creature.     a  And  to  this  Pnr- 

29.  pWi.'Wo.  pofe  he  cited  the  Cafe  in  27.  11.  8.   where  the  Feoffe.  s  of  Ceftuy  que  Ufe  were  diffeized,  and  the 

Feoffir,.  ai  ufes  Diffeizor  enfeoffed  Ceftuy  que  Ufe,  who  enfeoffed  a  Stranger,  and  the  Queftion  there  was,  if  by  this 

4  Leon.'  135,' a"  Feoffment  made  by  Ceftuy  que  Ufe  the  Right  of  the  firil  Feoffees  was  determined   and  extinct  : 

221.G0db.314.  ^nj  there  Fitzherbert  is  of  Opinion  that  by  the  Feoffment  the  Right  of  the  firft  Feoffees  is  gone, 

and  that  it  paffed  with  the  Feoffment  made  to  the  Stranger,  altho'  no  Ufe  was  in  Ceftuy  que  Ufe  at 

the   Time  of  the  Feoffment,  as  if   the  Ceftuy  que  Ufe  had  releafed  to    the  Difleizor  •,  and  of  the 

fame  Opinion  Shelley  feems  to  be.     From  whence  {he.  faid)  it  follows  in  our  Cafe,  that  inafrnuch 

as  the  Right  of  the  Ufe  in  Remainder,  which  Simon  had,  paffed  by  Way  of  Extinguifhment  by 

his  Feoffment  to  Barnard,  if  the  other  Point  of  the  Continuance  of  the  firft  Eftates,  and  of  the 

Ufe  being  in  Remainder  and  not  in  Poffeffion,  had  not  made  the  Matter  clear  and  beyond  Doubt, 

in  his  Opinion  it  would  have  been  more  difficult  in  this  Cafe  to  prove  the  Entry  of  William  Jen- 

'nings  to  be  lawful  after  the  particular  Eftates   ended  :  But  inafrnuch  as  the  Right  of  the  Ufe  was 

in  Remainder  and  not  in  Poffeffion,  he  held  it  to  be  a  clear  Cafe  that  the  faid   William  Jennings 

might  enter  and  revive  the  Ufe  in  the  particular  Eftates,  viz,  in  the  Tail  to  the  Feme  Plaintiff, 

and  in  the  Remainder  to  the  Heirs  of  the  Body  of  Robert  Dalamere. 

And  at  laftall  the  Juftices,  after  many  Arguments  and  Fng  Deliberation  taken  thereupon,  (for 
it  was  debated  ten  Times  at  leaft  at  the  Bar  and  Bench)  refolved  that  the  Entry  of  William  Jen- 
nings was  lawful,  and  that  thereby  he  had  revived  the  Ufe  in  the  Feme  Plaintiff,  and  that  by  the 
Statute  of  27  PL  8.  the  Poffeffion  of  the  Land  was  immediately  upon  the  Entry  vefted  in  her 
in  Tail,  for  which  Reafon  (he  ought  to  have  Judgment.  And  they  all  held,  that  it  would  be  dan- 
gerous to  make  a  particular  Eftate  of  the  Ufe,  viz.  an  Eftate-tail,  or  an  Eftate  for  Life,  fubjeft 
to  the  Will  of  him  in  Remainder  or  Reverfion  in  Fee  of  the  Ufe,  for  if  his  Releafe,  after  his  own 
Ufe  difcontinued,  or  his  Act  fhould  hinder  the  Feoffees  from  entering  to  revive  the  particular  Ufes 
difcontinued,  then  the  particular  Ufes  would  be  oftentimes  loft  thro5  the  Obftinacy,  Confederacy, 
or  Malicioufnefs  of  them  in  Reverfion  or  Remainder,  whkh  would  be  a  great  Inconvenience,  and 
was  never  intended  by  the  Makers  of  the  Aft  of  Rich.  3.  nor  was  it  intended  that  the  Afts  of 
them  in  Remainder  or  Reverfion,  before  the  particular  Eftates  determined,  fhould  hurt  the  par- 
ticular Ufes,  or  the  Eftate  of  the  Feoffees  feized  to  particular  Ufes,  but  that  they  might  enter  to 
revive  the  firft  Ufes.  Wherefore  each  of  them  feverally  declared  his  Opinion  to  be,  that  the  En- 
try of  William  Jennings  was  lawful,  and  that  the  Plaintiff  fhould  have  Judgment. 

And  in  the  Argument  of  this  Cafe  another  Point  was  debated  at  large  as  well  at  the  Bench  as 
at  the  Bar.     And  that  was,  when  William  Jennings  entered,  and  thereby  revived  the  Ufe  in  Tail 
in  the  Wife  now  Plaintiff,  with  the  Remainder  in  Tail  to  the  Heirs  of  the  Body  of  the  Hufband 
begotten,  in  what  Perfon  the  Fee-fimple  of  the  Ufe  fhall  be  revived,  and  in  whom  fhall  it  be  ex- 
ecuted by  the  Statute  of  27.  H.  8.     And  this  was  debated  three  Ways,  for  fome  held  that  inaf- 
rnuch as  the  Ufe  of  the  Fee-fimple  was  given  away  by  Extinguifhment  in  the  Feoffment  of  the 
Land  to  Barnard,  and  thereby  the  Entry  of  William  Jennings  was  hot  taken  away  but  remained,  he 
upon  his  Entry  fhall  hold  the  Land  to  his  own  Ufe  difcharged  of  the  Ule  in  Fee,  as  he  fhould 
do  in  Cafe  of  a  Rent-charge  which  Simon  had  out  of  the  Land,  if  he  had  had  any  before  his 
Purchafe  of  the   Land  and    his  Feoffment.     And  fome  others  held,  that  inafrnuch  as  the  Ufe 
was  difcontinued,  and    not  in  effe,  Simon,  who  had  it  not  in  him,   could  not  give  it  by  his  Feoff- 
ment, and  therefore  after  the  Regrets  of  William  Jennings  the  Ufe  of  the  Fee-fimple  fhall  be  re- 
vived, and  by  the  Statute  the  Fee-fimple  fhall  be  executed  in  Simon.     And  the  Counf-i  for  the 
Plaintiff  held,  that  by  the  Regrefs  of  William  Jennings  the  Ufe  in   Fee-fimple  of  the  Land  fhall 
be  executed  in  Barnard,  for  they  faid  that  inafrnuch  as  the  Feoffment  made  by  Simon  was  not  war- 
ranted by  the  Statute  of  Rich.  3.  becaufe   his  Ufe  was  in  Remainder,  and  was  alfo  then  difconti- 
b  Paln,>  352-    rmed,  as  is  aforefaid,  the  Cafe  refts  meerly  bat  the  Common  Law,  and  ftands  in  the  fame  Manner 
as  the  Common  Law  was  before  the  Statute  of  Rich.  3.  and  as  if  that  Statute  had  not  been  made. 
csceftRoi.  r.  c  ^n(j  t[iey  fai<j  t|-,at  before  the  faid  Statute  if  Ceftuy  que  Ufe  had  diffeized  his  Feoffees,  and  after- 
If  u7cs W,  239.  wards  had  made   a  Feoffment  in   Fee,  and  they  had   re-entered  upon -he   Feoffee,    they   fhould 
have  been   feized  to  the  Ufe  of  the  laffc  Feoffee,  for  inafrnuch  as   the  Ceftuy  que  Ufe  has  made 
a  Feoffment,  he  himfelf  has   not  retained  any  Ufe  or  Intereft  in  the  Land,  for  in  the  Gift  of  the 
daRoi.  R.323.  Land  he  gave  and  conveyed  from  himfelf  d  all  Ufes  and  other  Interefts  which  he  could  demand 
out  of  the  Land,  or  have  by  Reafon  thereof,  and  therefore  no  Ufe  remained  in  him  after  the  Feoff- 
siCo.  121. a. b.  ment.     And  when  the  Feoifees  have  re-entered,  they  cannot  have  it  to  their  own  Ufe,  c  for  the 
1o°i--n'z'i  b.  Ufe  is  not  like  a  Rent  out  of  the  Land,  but  it  is  a  Thing  collateral  annexed  to  the  Perfon  touch- 
1  AnJ.  31s.      ing  the  Land,  and  is  no  more  than  a  Confidence  for  the  Ufe  of  the  Land,  that  is  to  fay,  a  Con- 
H?rdr.349i."     fidence  that  the  Feoffees,  to  whom  the  Land  is  given,  fhall  permit  the  Feoffor  and  his  Heirs, 
w.  joncs  116,  and  fuch  Perfons  as  he  fhall  appoint,   to  receive  the   Profits  of  the  Land,  and  that  the  Feoffees 
reu'eif^ov; Z)'  fliall  make  fuch  Eftates  of  the  Land  as  he  fhall  limit.     So  that  their  Eftate  is  but  upon  Confi- 
rm. Rcym.  876.  dence,  and  there  is  no  Aft  done  by  the  Feoffor  to  fignify  that  they  fhall  have  the  Land  to  their  own 
b.'r.Iv/w'^'  Dfe,  but  clearly  the  contrary,  for  it  evidently  appears  to  be  his  Intent,  in  the  making  of  a  Feoff- 
Tati, per Koiar,  menr  to  another,  that  they  who  were  the  firft  Feoffees  fhall  not  have  the  Land.     So  that  there  is 
trgutn  0.  no  con£(jence  or  Equity  which  entitles  them  to  have  the  Land  to  their  own  Ufe.     But  when  the 

Feoffor  upon  Confidence  enters  upon  the  Feoffees,  and  gives  the  Land  to  another,  in  that  Gift  it 
is  implied  that  his  Intent  is,  that  he  to  whom  the  Gift  is  made  fhall  have  the  Land,  and  ail 
Things  comprehended  in  the  Land,  or  dependant  upon  it,  and  then  when  the  firfc  Feoffees  have 
entered,  and  taken  the  Land  from  the  laft  Feoffee,  yet  they  have  not,  nor  can  they  take 
away  the  Intent  which  the  Feoffor  had  in  making  the  Gi!t,  vi>z.  that  the  Eeoffeee  fhould 
have  the  Land,  and  if  the  Feoffee  cannot  have  the  whole,  yet  he  null  have  as  much  as 
cannot  be  taken  away  by  the  ancient  Feoffees,  and  that  is,  the  Ufe,  which  was  implied  in 
the  Gift  of  the  Land.  So  that  it  ftands  with  good  Reafon  and  Confcience  that  the 
laft  Feoffee   before    the  Statute  of  Richard  3     fhould    have    the    Ufe,    tnd    not  th<    Feoffor 

nor 
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nor  the  firft  Feoffee.  .  And  in  fuch  Degree  is  our  Cafe  here,  for  inafmuch  as  the  Feoff- 
ment of  Simon  was  not  warranted  by  the  Statute  of  Rich.  3.  but  refts  at  the  Common  Law,  froni 
thence  it  follows  that  William  Jennings  by  his  Entry  has  revived  the  Ufe  of  the  Fee  fimple  in  Bar- 
nard,  fo  that  immediately  thereupon  the  Statute  of  27.  H.  8.  executed  the  Poffeffion  according  to 
the  Ufe,  that  is  to  fay,  in  Beatrice  to  her  and  to  the  Heirs  of  her  Body  and  of  her  Hufband  (who 
is  dead)  begotten,  with  the  Remainder  in  general  Tail  to  the  Heirs  of  the  Hufband,  with  the  Re- 
mainder in  Fee  to  Barnard. 

But  the  Juftices  were  not  agreed  in  whom  the  Fee-fimple  mould  be,  wherefore  Catline  chief 
Juftice  laid,  it  is  in  vain  for  us  to  difpute  in  whom  the  Fee-fimple  is  executed,  for  it  is  not  ma- 
terial for  our  judgment,  nor  does  it  come  inQueftion  in  the  Cafe  before  us.  But  we  are  all  un- 
animoufly  agreed  that  the  Entry  of  William  Jennings  is  lawful,  and  that  neither  the  Feoffment  of 
Simon  made  to  Barnard*  nor  any  other  Thing  found  by  the  Verdid,  is  an  Impediment  or  Ob- 
ftacle  to  his  Entry*  arid  that  by  his  Entry  he  has  revived  the  Ufe  in  Tail  to  the  Wife  now  Plain- 
tiff, and  the  Statute  of  27  H.  8.  executed  the  Poffeffion  in  Tail  according  to  that  Eftate,  for  which 
Reafon  the  Wire  is  Tenant  in  Tail,  and  fo  able  to  punifh  the  Trefpafs.  So  that  this  is  fufficieni: 
for  the  Judgment,  but  in  whom  the  Ufe  in  Fee-fimple  is  revived,  and  who  fhall  have  the  Fee- 
fimple  by  the  Execution  of  the  Statute,  is  to  no  Purpofe  for  us  to  know  in  order  to  adjudge  up- 
on the  prefent  Cafe,  for  be  it  in  the  one,  or  in  the  other,  or  in  the  third,  the  Wife  now  Plaintiff 
ought  to  have  Judgment.  Wherefore  he  ordered  Haywood  the  Prothonotary  to  enter  the  Judg- 
ment for  the  Plaintiff,  who  accordingly  did  fo,  and  the  Judgment  was  entered  in  this  Form. 


At  which  Day  before  the  Lady  the  Queen  at  Weftminfter  came  the  Parties  aforefaid  by  their  At-  The  teft  of  ths 
tornies  aforefaid,  whereupon  all  and  Angular  the  Premiffes  being  feen,  and  by  the  Court  of  the  La-    *!?*' 
dy  the  Queen  here  more  fully  underftood,  and  mature  Deliberation  being  thereupon  had,  for  that  176?  there  mif- 
it  feems  to  the  Court  of  the  Lady  the  Queen  here,  upon  the  whole  Matter  aforefaid  in  Form  afore- printed  (l?2'- 
faid  found,  that  the  aforefaid  Entry  of  the  aforefaid  William  Jennings  into  the  Tenements  afore- 
faid in  the  Poffeffion  of  the  aforefaid  John  Barnard  in  Form  aforefaid  made  is  a  good  and  lawful 
Entry  to  revive  the  Ufe  aforefaid  in  the  aforefaid  Beatrice,  according  to  the  Form  of  the  aforefaid 
firft  Feoffment  ;  therefore  it  is  confidered  that  the  aforefaid  Beatrice  recover  againft  the  afore-  jud  ment, 
faid  Thomas  Sermon,  Thomas  Hyet*  William  Pitt*  and  John  Barnard  all  the  Damages  aforefaid  by 
the  Jurors  aforef.id  in  Form  aforefaid  affeffd,  and  alfo  61.  13J.  \d.  to  the  fame  Beatrice  by  the 
Court  of  the  Lady  the  Queen  here  for  her  Cofts  and  Charges  with  her  Affent  of  Increafe  adjudged. 
Which  faid  Damages  in  the  whole  amount  to  8  /.  8  s.  8  d.  and  that  the  aforefaid  Thomas*  Thomas* 
William*  and  John  be  taken,  &e. 

A  Report  of  the  Arguments  made  in  a  Cafe  which  was  in  the  Common-Bench  by  Writ  of 
Entry   upon  a  Diffeizin  brought  by  John  Stowel  Efuire  Demandant  againft  George 
Zouch  Lord  Zouch  Saintmaure  and  Cautclupe  tenant,  for  the  Moiety  of  certain  Lands 
in  Northmolton  in  the  County  of  Devon.    Which  Arguments  began  in  the  Common-Bench 
in  Eafter  Term  in  the  lixth  Tear  of  the  Reign  of  the  prefent  Queen,  and  upon  the  fudges 
there  difagreeing  in  Opinion*  (for  two  of  them  were  of  ojte  Opinion,  and  the  other  two  of 
another  Opinion)  the  Matter  was  adjourned  from  thence  into  the  Exchequer- Chamber  be- 
fore all  the  Juftices  of  England,  and  the  Chief  Baron,  where  it  depended  in  Argument 
until  this  prefent   Hillary  Term  in  the  eleventh  Tear  of  the  Reign  of  Queen  Elizabeth, 
in  which  Term  the  Cafe  was  adjudged  according  to  the  Opinion  of  the  greater  Number  of 
the  Juftices.     And  the  Record  thereof  appears  among  the  Records  of  Michaelmas  Term  4 
£f  5  Elizabeth  Rot.  1797.  and  was  as  follows. 

^fOHN  Stowel  Efquire  by  Richard  Calmady  his  Attorney  demands  againft  George  Zouch  Lord  Mick.  Term  4  s? 
J    Zouch  Saintmaure  and  Cautelupe  the  Moiety  of  80  MefTuages,  500  Acres  of  Land,   100  Acres  |f n*-Rot-xT*i- 
of  Meadow,  300  Acres  of  Pafture,  200  Acres  of  Wood,  1000  Acres  of  Furze  and  Heath,  80  Decoration. 
Acres  of  Elderwood,  and  100  Acres  of  Moor  with  the  Appurtenances  in  Northmolton*  of  which  San*  Precedent 
the  fame  George  unjuftly   and  without  Judgment  diffeized  the  aforefaid  John  within  30  Years  now  *  ,    'cntV7f 
laft  paft,  &c     And  whereupon  he  fays,  that  he  himfelf  was  feized  of  the  Moiety  aforefaid  wit,h  176,177. 
the  Appurtenances  in  his  Demefn  as  of  Fee  and  Right  in  Time  of  Peace,  in  the  Time  of  the  Lady 
the  Queen  now,  by  taking  thereof  Efplees  to  the  Value,  csY.     And  of  which,  &c.    And  there- 
fore he  produces  the  Suit,  &c. 

And  the  aforefaid  George  Zouch  Lord  Zouch  by  John  Heydon  his  Attorney  comes  and  defends  Bar. 
his  Right  when,  &c.  and  fays  that  the  aforefaid  John  his  Action  aforefaid  againft  him  ouo-ht 
not  to  have,  becaufe  he  fays  that  long  before  the  aforefaid  John  had  any  Thing  in  the  aforefaid 
Moiety  with  the  Appurtenances,  one  John  Zouch  Knight  Lord  Zouch  Saintmaure  and  Cautelupe* 
Grandfather  of  him  the  faid  George  Lord  Zouch*  whofe  Heir  he  is,  was  feized  of  the  fame  Moiety 
with  the  Appurtenances  in  his  Demefn  as  of  Fee;  and  being  fo  thereof  feized,  a  certain  Fine  le- 
vied in  the  Court  of  Lord  Henry  the  Eighth  late  King  of  England  at  Weftminfter  from  the  Day  of 
Eafter  in  fifteen  Days,  in  the  30th  Year  of  the  Reign  of  the  fame  late  King,  before  John  Baldwin, 
Anthony  Fitzberbert*  William  Shelley*  and  Thomas  Willoughby  then  Juftices  of  the  faid  Jaie  Kino-  of 
the  Bench  at  Weftminfter*  and  other  Lieges  of  the  faid  late  King  then  there  prefent,  between  one 
Francis  Ainfworth  Complainant,  and  tne  aforefaid  John  Lord  Zouch  Deforceant  of  the  Moiety 
aforefaid  with  the  Appurtenances,  among  other  Things,  by  the  Name  of  the  Manor  of  Norikmdicn 
with  the  Appurtenances,  and  of  20  Mtffuages,  12  Cottages,  10  Tofts,  one  Water-mill,  one  \fi  ind- 
mil!,   1000  Acres  of  Land,  500  Acres  of  Meadow,   1000  Acres  of  Pafture,   too  Acres  of  Wood* 
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ico  Acres  of  Moor,  200  Acres  of  Furze  and  Heath,  and  10/.  Rent,  and  alfo  of  the  Advowfon 
of  the  Church   of  Northmolton  with  the  Appurtenances  in  Northmolton,  whereof  a  Flea  of  Cove- 
nant was  fummoned   between  them  in  the  fame  Court  of  the  aforefaid  late   King,  -viz.  that  the. 
aforefaid  John  acknowledged  the  aforefaid  Manor,  Tenements,  and  Rent  with  the  Appurtenan- 
ces, and  the  Advowfon  aforefaid,  to  be  the  Right  or  the  faid  Francis,  as  them  which  the  fame  Fran- 
cis had  of  the  Gift  of  the  aforefaid  John,  and  them  remitted   and  quit-claimed  from  himleif  and 
his  Heirs  to  the  aforefaid  Francis  and  his  Heirs  for  ever.     And  further  the  fame  John  granted 
for  himfelf  and  his  Heirs,  that  they  would  warrant  10  the  aforefaid  Francis  and  his  He.rs  the  afore- 
faid  Manor,  Tenements,  and  Rem  with   the   Appurtenances,  and   the    Advowfon   aforefaid,   a- 
gainft  all  Men  for  ever.     And  for  that  Acknowledgment,   Remife,   Quit-claim,    Warranty,  Fine 
and  Agreement  the  fame  Francis  granted  to  the  aforefaid  John  the  aforefaid  Manor,  Tenements, 
and   Rent  with  the  Appurtenances,  and  the  Advowfon  aforefaid,  and   them  to  him  rendered  in 
the  fame  Court,  to  have  and  to  luld  to  the  fame  John  for  the  Term  of  one  Month  ;  and  after 
that  Term  ended,  that  the  aforefaid  Manor,  Tenements,  and  Rent  with  the  Appurtenances,  and 
the  Advowfon  aforefaid  fhould  wholly  remain  to  the  fame  John  and  Ann  his  Wife  (to  hold  of  the 
chief  Lords  of  the  Fee  by  the  Services  which  fhould  belong  to  the  aforefaid  Manor,  Tenements, 
Rent  and  Advowfon)  all  the  Life  of  them  the  faid  John  and  Ann,  and  of  the  loneefr  Liver  of" 
either  of  them,  without  Impeachment  of  Waft ;  and  after  the  Death  of  the  faid  John  and  Ann,  that 
the  aforefaid  Manor,  Tenements,  and  Rent  with  the  Appurtenances  and  the  Advowfon  aforefaid 
fhould  wholly  remain  to  the  right  Heirs  of  the  faid  John,  (to  hold  of  the  chief  Lords  of  the  Fee" 
by  the  Services  which  fhould  belong  to  the  aforelaid  Manor,  Tenements,   Kent,  and  Advowfon) 
for  ever.     Which  faid  Fine  in  Form  aforefaid  levied  was  ingrafted,  and  afterwards  in  the  Court 
aforefaid,  according  to  the  Form  of  a   Statute  in  a  Parliament  of  Lord  Henry  late  King  of  Eng- 
land t\i<z  fevenlh  from  the  Conqueft  at  fVeJlminfter  in  the  County  of  Middle/ex  in  the  fourth  Year  of 
his  Reign  thereof  made  and  provided,  was  publickly  and  folemnly  read  and  proclaimed   in  Form 
following,  viz.  the  firft  proclamation   was   made  the  27th  Day  of  May  in   E'fter  Term  in  the 
30th  Year  of  the  Reign  of  the  aforefaid  late  King  Henry  the  Eighth,  the  fecond  Proclamation  was 
made  the  29th  Day  of  May  in  the  fame  Term,  the  third  Proclamation  was  made  the  id  Day  of 
June  in  the  fame  Term,  the  fourth  Proclamation  was  made  the  3d  Day  of  June  in  the  fame  Term, 
the  fifth  Proclamation  was  made  the  3d  Day   of  July  in  the  Term  of  the  Holy  Trinity  in  the  fame 
Year,  the  fixth  Proclamation  was  made  the  6th  Day  of  July  in  the  fame  Term,  the  feventh  Proclama- 
tion was  made  the  9th  Day  of  July  in  the  fame  Term,  the  eighth  Proclamation  was  made  the  nth 
Day  of  July  in  the  fame  Term,  the  ninth  Proclamation  was  made  the  21  ft  Day  of  November  in  the 
Term  of  St.  Michael  in  the  fame  Year,  the  tenth  Proclamation  was  made  the  23d  Day  of  Novem- 
ber in  the  fame  Term,  the  eleventh  Proclamation  was  made  the  26th  Day  of  November  in  the  fame 
Term,  the  twelfth  Proclamation  was  made  the  28th  Day  of  November  in  the  fame  Term,  the 
thirteenth  Proclamation  was  made  the  fixth  Day  of  February  in  the  Term  of  St.  Hillary  in  the  fame 
Year,  the  fourteenth  Proclamation  was  made  the  8th  Day  of  February  in  the  fame  Term,  the  fif- 
teenth Proclamation  was  made  the  10th  Day  of  February  in  the  fame  Term,  the  fixteenth  Procla- 
mation was  made  the  1 2th  Day  of  February  in  the  fame  Term,  as  by  the  faid  Fine  here  of  Record 
remaining  fully  appears.     And  the  fame  George  Lord  Zouch  fays,  that  at  the  Times  of  the  Read- 
ings and  Proclamations  aforefaid  made  all  Pleas  in  the  fame  Court  of  the  aforefaid  late  King  ceafed, 
according  to  the  Form  of  the  Statute  aforelaid.     By  virtue  of  which  faid  Fine  the  aforefaid  John 
Lord  Zouch  and   Ann  were  feized  of  the  Moiety  aforefaid  with  the  Appurtenances  among  other 
Things,   that  is  to  fay,   the  aforefaid  John  Lord  Zouch  in   his  Demefn  as  of  Fee,  and  the  afore- 
faid  Ann  in  her  Demefn  as  of  Feehold.     And  they  being  fo  thereof  feized,  the  aforefaid  Ann  at 
Haringworlh  in  the  County  of  Northampton  died,  and  the  aforefaid  John  Lord  Zouch  furvived  her, 
and  was  thereof  feized  in  his  Demefn  as  of  Fee.     And  the  faid  John  Lord  Zouch  being  fo  feized  of 
the  Moiety  aforefaid  with  the  Appurtenances   among  other   Things,  the  fame  John  Lord  Zouch 
afterwards,  and  before  the    Day  of  obtaining  the  Writ  original  of  the  aforefaid  John  Stowel,  at 
Haringworth  aforefaid,  likewife  died  of  fuch  Eftate  thereof  by  Proteftation  feized,  aiterthe  Death 
of  which  faid  John  Lord  Zouch  the  Moiety  aforefaid  with  the  Appurtenances  among  other  Things 
defcended  to  one  Richard  Lord  Zouch  Saintmaure  and  Cautelupe,  as  Son  and  Heir  of  the  afore- 
faid John  Lord  Zouch,  whereby  the  fame  Richard  Lord  TLouch  into  the  Moiety  aforefaid  with  the 
Appurtenances  entered,  and  was  thereof  feized  in  his  Demefn  as  of  Fee.     And  the  fame  Richard 
Lord  Zouch  being  fo  feized  of  the  Moiety  aforefaid  with  the  Appurtenances,  of  fuch  Eftate  there- 
of at  Stafordfdale  in  the  County  of  Somerfet  died  by  Proteftation  feized,  after  whoi'e  Death  the 
Moiety  aforefaid  with  the  Appurtenances  defcended  to  him  the  fame  George  Lord  Zouch  as  Son 
and  Heir  of  the  aforefaid  Richard  Lord  Zouch,  whereby  he  the  fame  George  Lord  Zouch  was  and 
yet  is  of  the  Moiety  aforefaid  with  the  Appurtenances  among  other  Things  feized  in  his  Demefn 
as  of  Fee.     And  this  he  is  ready  to  verify,  wherefore  he  prays  Judgment  if  the  aforefaid  John  Sto- 
wel  his  AcYion  aforefaid,  contrary  to  the  Fine  aforefaid  with  the  Proclamations  aforefaid  levied, 
againft  him  ought  to  have,  &c. 
Replication.  J^n^  the  aforefaid  John  Stozvel  fays,  that  by  any  Thing  before  alledged  he  ought  not  to  be 

precluded  from  having  his  Action  aforefaid,  becaufe  he  fays  that  before  the  aforefaid  John  Lord 
Zouch  had  any  Thing  in  the  Moiety  aforefaid  with  the  Appurtenances,  one  John  Stowet-thc  Grand- 
father of  him  the  faid  John  Stozvel  now  Demandant,  whofe  Heir  he  is,  was  feized  of  the  fame 
Moiety  with  the  Appurtenances  in  his  Demefn  as  of  Fee,  until  the  aforefaid  John  Lord  Zcuch 
the  faid  John  Stowel  the  Grandfather,  &c.  thereof  unjuftly  and  without  Judgment  difteized, 
whereby  the  fame  John  Lord  Zouch  was  feized  of  the  faid  Moiety  with  the  Appurtenances  in  his 
Demefn  as  of  Fee  by  Diffeizin,  &c.  And  the  faid  John  Lord"  Zouch  being  fo  thereof  feized  by 
that  Diffeizin,  the  aforefaid  Fine  with  Proclamations  in  Form  aforefaid  was  levied,  as  the  afore- 
faid 
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faid  George  Lord  Zouch  above  thereupon  has  alledged  :  And  that  the  aforefaid  John  S!owelt\\e 
Grandfather,  &c.  at  the  aforefaid  Time  of  the  levying  the  Fine  aforefaid,  and  of  the  Proclama- 
tions aforefaid  upon  the  faid  Fine  above  fuppofed  to  be  made,  was  furviving  and  in  full  Life,  viz. 
at  Cotherfton  in  the  County  of  Somerfet ;  and  afterwards,  viz.  the  25th  Day  of  Auguft  in  the  33d 
Year  oi  the  Reign  of  the  aforefaid  late  King  Henry  the  Eighth,  at  Cotherjion  aforefaid  the  fame 
John  Stowel  the  Grandfather,  &c.  died,  after  whofe  Death  the  Right  of  the  Moiety  aforefaid  de- 
fcended  to  him  the  fame  John  Stowel  now  Demandant,  as  Couhn  and  Heir  of  the  aforefaid  John 
Slowd  the  Grandfather,  &c,  viz.  as  Son  and  Heir  of  Richard  Stowel,  Son  and  Heir  of  the  aforefaid 
John  Stowel  the  Grandfather,  &c.  he  the  fame  John  Stowel  now  Demandant  then,  viz.  the  aforefaid 
'lime  of  the  Death  of  the  aforefaid  John  Stowel  his  Grandfather,  being  within  the  Acre  of  2  1 
Years,  viz.  of  the  Age  of  6  Years,  and  no  more  :  And  that  he  the  fame  John  Stowel  now  De- 
mandant afterwards,  viz.  the  25th  Day  of  Augufi  in  the  3d  and  4th  Years  of  the  Reign  of  Lord 
Phihp  and  Lady  Mary  late  King  and  Queen  of  England,  came  to  his  full  Age  of  21  Years,  and 
not  before,  whereby  he  the  fame  John  Stowel  now  Demandant  afterwards,  viz.  the  2 2d  Day  of  Oc- 
tober in  the  aix>vefaid  3d  and  4th  Years  of  the  Reign  of  the  aforefaid  late  King  and  Queen,  into 
the  Moiety  aforefaid  with  the  Appurtenances  upon  the  Poffeffion  thereof  of  the  aforefaid  George 
Lord  Zouch  entered,  and  was  thereof  feized  in  his  Demefn  as  of  Fee,  until  the  fame  George  Lord 
Zouch  him  the  faid  John  Stowel  now  Demandant  thereof  unjuftly  and  without  Judgment  diffeized, 
as  he  by  his  Writ  and  Declaration  aforefaid  above  has  fuppofed.  And  this  he  is  ready  to  verify, 
wherefore  he  prays  Judgment  and  Seizin  of  the  Moiety  aforefaid  with  the  Appurtenances,  toge- 
ther with  his  D-unages  by  Occafion  of  the  Difleizin  aforefaid,  to  be  adjudged  to  him,  &c. 

And  the  aforefaid  George  Lord  Zouch,  by  protefting  that  the  aforefaid  John  Lord  Zouch  did  not  Rejoinder. 
•diffeize  the  aiorefaid  John  Stowel  the  Grandfather  of  the  Moiety  aforefaid  with  the  Appurtenances, 
by  profiling  a!fo  nat  he  did  not  diffeize  the  aforefaid  John  Stowel  now  Demandant  of  the  Moiety 
aforefaid  with  the  Appurtenances,  for  Plea  fays  that  the  aforehtid  Plea  of  the  aforefaid  John  Stowel 
now  Demandant  above  by  replying  pleaded  is  inefficient  in  Law  to  maintain  the  faid  John  Stowel '  j^™1^  ^  *" 
now  Demandant  to  have  his  Action  aforefaid  againfl  him  the  faid  George,  and  that  he  has  no 
Neceffity,  nor  is  by  the  Law  of  the  Land  bound  to  anfwer  that  Plea  in  Manner  and  Form  afore- 
faid pleaded,  and  this  he  is  ready  to  verify  •,  wherefore  for  want  of  a  fufficient  Plea  in  this  Behalf 
he  prays  Judgment,  and  that  the  aforefaid  John  Stowel  now  Demandant  from  having  his  Action 
aforefaid  again  it  him  may  Be  precluded. 

And  the  aforefaid  John  Stowel  now  Demandant,  for  that  he  has  above  by  replying  alledged  Joinder  in  De- 
fufficient  Matter  in  Law  to  have  and  maintain  his  Action  aforefaid  againfl  the  aforefaid  George, 
which  he  is  ready  to  verify,  and  which  faid  Matter  the  aforefaid  George  does  not  deny,  nor  there- 
unto in  any  wife  anfwer,  but  the  faid  Averment  wholly  refufes  to  admit,  as  before  prays  Judg- 
ment and  Seizin  of  the  Moiety  aforefaid  with  the  Appurtenances,  together  with  his  Damages  by 
Occafion  of  the  Diffeizin  aforefaid,  to  be  adjudged  to  him,  &c.  And  becaufe  the  Juflices  here 
will  advife  of  and  upon  the  Premiffes  before  they  give  Judgment  thereon,  Day  is  given  to  the 
Parties  aforefaid  here  until  the  Octave  of  St.  Hillary  to  hear  their  Judgment  thereon,  becaufe  the 
fame  Juflices  here  thereof  not  yet,  &c. 

rpHE  Cafe  was  recited  in  this  Manner.     John  Stowel  has  demanded  againfl  George  Zouch  Lord  The  c  A  s  £- 
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ot  Meadow,  300  Acres  of  failure,  200  Acres  of  Wood,  1 000  Acres  of  Furze  and  Heath,  80  Acres  ciamatfons,  dh- 
of  Elder-wood,  and  ioo  Acres  of  Moor  with  the  Appurtenances  in  Northmolton,  of  which  the  faid  t'zes  z(T3^ 
Gtorge  h,'.d  diffeized  him  within  30  Years,  &c.  and  he  alledges  his  Seizin  in  the  Time  of  the  pre-  in  5  Years,  dies, 
fent  Queen.     Againfl  which  the  Tenant  has  pleaded  in  Bar,  that  long  before  the  Demandant  had  witWn^ewiw 
anything,  one  John  Zouch  Knight,  the  Grandfather  of  the  faid  George,  whofe  Heir  he  is,  was  after  the  5  Years 
feized  of  (he  fame  Moiety  in  his  Demefn  as  of  Fee.     And  being  fo  feized,  a  Fine  was  levied  in  ofTuA^Tnd  - 
fifteen  Days  of  Eafier  in  the  30th  Year  of  the  Reign  of  the  late  King  Henry  8.  between  Francis  within  a  year 
Ainfivorth  Complainant  and  the  faid  John  Zouch  Deforceant,  of  the   fame  Moiety  among  other  ente^U'd  tl- 
Tl.ings,  by   the  Name,  &c.     By  which  Fine  the  faid  John  acknowledged  the    Tenements  to.iud-cd  that  his 
be  the  Right  of  the  faid  Francis,  as  them  which  he  had  of  his  Gift,  &c.     And  the  faid  Francis  hwfui/ior  here 
rendered  the  fame  Tenements  by  the  fame  Fine  to  the  faid  John  Zouch  for  one  Month,  the  Re-  the  5  Years  given 
mainder  over  to  the  faid  John  and  to  Ann  then  his  Wife  for  their  Lives,  the  Remainder  to  the  4^  //.e7.tafirv>eat- 
right  Heirs  of  the  faid  John  :  Which  Fine  fo  levied  was  engroffed,  and  afterwards  in  the  faid  Court,  tacfthedin,h?is^'V' 
according  to  the  Form  of  the  Statute  made  in  the  4th  Year  of  the  Reign  of  King  Henry  7.  it  was  c&  being  one<r 
openly  and  folemnty  read  and  proclaimed  in  Form  following,  that  is  to  fay,  four  Proclamations  c"nime""d 
were  made  the  Line  Term,  and  four  others  in  each  of  the  faid  three  other  fucceeding  Terms,  beanyintermif- 
which  are  expreffed  in  certain,  and  he  fays  that  at  the  Time  of  the  Readings  and  Proclamations  tf;^or'1n]tcr™F" 
made,  all  Pleas  in  the  faid  Court  ceafed,  according  to  the  Form  of  the  faid  Statute.     By  Force  the  Heir,  though 
of  which  Fine  the  laid  John  Zouch  and  his  Wife  were  feized  accordingly.     And  they  being  fo  ™a;^^h-muft 
feized,  the  Wife  died,  and  afterwards  and  before  the  Writ  purchafed  the  faid  John  Zouch  died  by  tkofejive  Years, 
Proteftation  feized,  after  whofe  Death  the  faid  Moiety  defcended  to  Richard  Lord  Zouch  as  Son  (£j^  *n]j  ^ 
and  Heir  of  the  faid  John ;  by  Reafon  whereof  the  faid  Richard  entered,  and  died  by  Prptefta-  iha11  n'ot  ^ave 
tion  feized,  after  whofe  Death  the  faid  Moiety  defcended  to  the  faid  George  as  Son  and  Heir  of  afterhhfoiugir 
the  faid  Richard,  by  Reafon  whereof  he  was  and  yet  is  feized  of  the  faid  Moiety  in  his  Demefn  s.  p.  Co.  Lite. 
as  of  Fee.     And  this  he  is  ready  to  verify,  and  he  demands  Judgment  if  the  Demandant  ought  i^f.'p'oph.  iii. 
to  maintain  his  Aclion  againfl  him,  contrary  to  the  Fine  aforefaid  with  the  faid  Proclamations  »Mod.  225. 
levied. '    And   the    Demandant  replies,  that  by  any  Thing  before  alledged  he  ought  not  to  be  ^bTj/.V 
barred  of  his  Action,   becaufe   he  fays  that  before  the  faid  John  Zouch  had  any  Thing  in  the  faid  Weft's  symb. 
Moiety,  John  Stowel  the  Grandfather  of  the  fame  Demandant,  whofe  Heir  he  is,  was  feized  of  lj. "b.  °shep.' 
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the  faid  Moiety  in  his  Demefn  as  of  Fee,  until  the  faid  John  Zouch  difieized  him,  whereby  the  faid 
John  Zouch  was  feized  of  the  faid  Moiety  in  his  Demefn  as  of  Fee  by  Difieizirii  And  he  being  lo 
feized,  the  faid  Fine  with  Proclamations  was  levied  in  Form  aforefaid,  as  the  faid  Tenant  has  al- 
led°-ed.  And  the  faid  John  Stowel  the  Grandfather  at  the  Time  of  the  faid  Fine  levied,  and  of 
the  faid  Proclamations  fuppofed  to  be  made,  was  in  full  Life  at  Cotherflon  in  the  County  of  So- 
merfet.  And  afterwards,  viz.  the  25th  Day  of  Angus!  in  the  33d  Year  of  the  Reign  of  the  afore- 
faid King  Henry  8.  the  faid  John  Stowel  the  Grandfather  died,  after  whofe  Death  the  Right  of 
the  faid  Moiety  defcended  to  the  Demandant  as  his  Coufin  and  Heir,  viz.  as  Son  and  Heir  of 
Richard  Stowel,  Son  and  Heir  of  the  hid  John  Stowel  the  Grandfather,  he  the  fame  John  Stowel  the 
Demandant  then,  viz.  at  the  Time  of  the  Death  of  the  fame  John  Stowel  the  Grandfather,  being 
within  the  Age  of  21  Years,  viz.  of  the  Age  of  6  Years,  and  no  more,  and  that  afterwards,  viz. 
the  25th  Day  of  Auguft  in  the  3d  and  4th  Years  of  the  Reign  of  King  Philip  and  Queen  Mary, 
he  the  faid  John  Stowel  now  Demandant  came  to  the  full  Age  of  2  1  Years,  and  not  before,  by 
Reafon  whereof  he  the  fame  John  Stowel  now  Demandant  afterwards,  viz.  the  22d  Day  of  Octo- 
ber in  the  3d  and  4th  Years  of  the  Reign  of  the  faid  late  King  and  Queen,  entered  into  the  fame 
Moiety  upon  the  Poffeffion  of  the  faid  George  Lord  Zouch,  and  was  thereof  feized  in  his  Demefn 
as  of  Fee,  until  the  faid  George  Zouch  thereof  diffeized  him  the  fame  John  Stowel  now  Demandant, 
as  he  by  his  Writ  and  Count  has  alledged,  and  he  demands  Judgment,  and  prays  Seizin.  And 
the  faid  George,  by  protefting  that  the  faid  John  Zouch  did  not  diffeize  the  faid  John  Stowel  the 
Grandfather  of  the  faid  Moiety,  and  alfo  by  protefting  that  he  himfelf  did  not  diffeize  the  faid 
John  Stowel  now  Demandant,  for  Plea  demurs  upon  the  Replication,  and  the  Demandant  aifo 
joins  in  Demurrer. 

And  the  Matter  was  argued  in  the  Common-Bench  in  Eafter  Term  6  Elizabeth,  by  Puttrel 
and  Carus  Serjeants  on  the  Part  of  the  Lord  Zouch  the  Tenant,  and  by  Harper  and  Bendloe  Ser- 
jeants on  the  Part  of  Stowel  the  Demandant.  And  in  Oclober  afterwards  it  was  argued  by  the 
Judges  of  the  fame  Place,  who  difagreed  in  Opinion,  for  Watfh  and  Brown  argued  that  the  Law 
was  with  Stowel  the  Demandant,  and  Wejton  and  the  Lord  Dyer  argued  to  the  contrary.  Where- 
UDon  the  Judges  of  the  Common-Bench  adjourned  .the  Matter  into  the  Exchequer-chamber  for 
the  further  Argument  of  it.  And  there  it  was  argued  in  Eafter  Term  7  Elizabeth  by  Puttrel 
and  Harper,  and  in  Oclober  following  by  Carus  and  Bendloe.  And  whilft  this  Matter  depended 
there  in  Argument,  two  of  the  Juftices  died  before  they  had  made  their  Arguments  in  the  Ex- 
chequer-chamber, viz.  Corbet,  one  of  the  Juftices  of  the  King's-Bench,  in  whofe  Place  Carus  was 
made  Juftice,  and  Anthony  Brown,  one  of  the  Juftices  of  the  Common-Bench,  (who  was  a  Judge 
of  profound  Learning  and  great  Eloquence,  upon  whofe  Death  the  Verfes  written  under  the  Re- 
port of  this  Cafe  fo.  376,  were  juftly  made,  and  in  the  Place  of  the  fame  Brown,  Harper  was 
made  Juftice.  But  he  and  Carus  did  not  argue  this  Cafe  as  Juftices,  becatife  they  were  made 
Juftices  after  the  Argument  of  any  of  the  other  Judges  who  were  their  Ancients :  But  after  they 
were  called  to  the  Office  of  Juftices  they  retained  their  former  Opinions  which  they  had  maintain- 
ed when  they  were  Serjeants.  But  all  the  other  Juftices,  and  Saunders  Chief  Baron  of  the  Ex- 
chequer, argued  in  the  Cafe.  And  that  which  I  here  report  of  Brown's  Argument  was  made  in 
the  Common  Bench.  And  Harper  and  Bendloe,  as  is  aforefaid,  and  Walfh  in  both  his  Arguments, 
and  Brown,  as  is  faid  before,  and  Saunders  Chief  Baron  of  the  Exchequer  held  that  the  Law  was 
with  Stowel  the  Demandant,  and  that  he  ought  to  recover. 
ThePoimofthe  And  the  Point  argued  was  but  one,  and  that  was,  inafmuch  as  the  Statute  of  4.  H.  7.  cap.  24. 
oie.  cf  Fines  gives  five  Years  to  every  Stranger,  and  here  John  Stowel  the  Grandfather,  who  was  dif- 

feized, -was  a  Strang  r  to  the  Fine,  and  had  Liberty  to  enter  or  bring  his  Action  within  five 
Years,  and  he  died  within  five  Years,  if  the  faid  Stowel  the  Demandant  being  his  Heir,  and  be- 
in'o-  within  Age  at  the  Time  of  his  Death,  and  having  fuffered  the  firft  five  Years  to  pafs  dur- 
ing his  Nonage,  fhall  have  other  five  Years  after  he  comes  of  full  Age,  where  the  Relidue  of  the 
five  Years  attached  in  his  Grandfather,  or  if  he  fhall  be  bound  to  the  five  Years  firft  given,  inaf- 
much as  Part  of  them  attached  in  Stowel  the  Grandfather. 

And  the  Act,  exclufive  of  the  Preamble,  was  divided  by  one  or  other  of  them  all  that  argued 
into  four  Points,  which  were  thought  to  contain  the  Subftance  of  the  whole  Purview  of  the  Aft. 

The  firft  was,  whether  or  no  Stowel  the  Demandant  fhall  be  bound  by  the  Body  of  the  Act 
refting  in  thefe  Words,  viz.  the  Proclamations  being  made,  the  Fine  to  be  a  final  End,  and  fhall  con- 
clude as  well  Privies  as  Strangers  to  it,  adding  thereto  the  Exception  in  the  Act,  or  whether  or  no 
he  fhall  be  out  of  it  by  Reafon  of  the  Exception. 

The  fecond  was,  admitting  that  Stowel  the  Demandant  fhall  not  be  bound  by  the  Body  of  the 
Act,  but  fhall  be  out  of  it  as  being  comprifed  within  the  Exception,  whether  or  no  he  has  pur- 
fued  the  Time  prefcribed  afterwards  by  the  Purview  of  the  Act  for  thofe  who  are  excepted. 

The  third  was,  admitting  that  the  Demandant  is  bound  by  the  Body  of  the  Act,  and  is  not 
comprifed  within  the  Exception,  whether  or  no  he  fhall  be  aided  by  the  firft  Saving. 

The  fourth  was,  admitting  that  the  Demandant  is  bound  by  the  Body  of  the  Act,  in  that  he  is 
neither  comprifed  within  the  Fxception,  nor  fhall  be  aided  by  the  firft  Saving,  whether  or  no  he 
is  within  the  fecond  Saving,  and  fhall  be  aided  thereby, 

And  the  Equity  of  the  Act  was  made  a  fifth  Point  of  the  Cafe.  And  fome  of  thofe  who  took 
the  Law  to  be  with  the  Demandant  argued  to  fome  of  the  Points,  and  others  of  them  to  others, 
and  fome  to  all  the  Points.  But  I  fhall  not  recite  at  large  the  Arguments  which  were  made  on 
both  Sides,  for  each  of  the  Judges  had  a  whole  Day  for  his  Argument  in  the  Exchequer-chamber, 
and  the  Arguments  were  very  long,  and  if  I  fhould  report  all  that  was  faid,  it  would  make  it  too 
voluminous,  which  it  is  not  my  Defign  to  do,  but  I  fhall  here  fhew  briefly  the  Reafbns  and  Say- 
ings which  I  thought  were  the  principal  and  molt  weighty. 
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And  by  thofewho  argued  on  Behalf  of  Stowel,  fome  of  whom  inveighed  againft  fome  of  the  Points^  For  &e  paflaa* 
and  others  againft  others,  and  fome  againft  all,  it  was  held  and  maintained  that  Stowel  the  De-  ianU 
mandant  was  not  bound  by  the  faid  Aft,  but  was  out  of  the  Letter,  or  out  of  the  Senfe  of  the 
Letter,  of  every  Branch  of  it  •,  and  if  he  was  within  the  Reftraint  of  any  Branch,  that  he  was  let 
at  large  by  another  Branch,  and  that  he  was  at  Liberty  to  enter  and  bring  his  Action  as  has  done. 
And  for  the  better  understanding  of  the  Act,  and  of  the  Reafon  of  making  it,  they  confidered 
Fines  as  they  flood  at  the  Common  Lav/,  and  the  Force  which  the  Common  Law  attributes 
to  them,  and  the  Incidents  thereto,  which  confifts  in  three  Points.  Firft,  the  Nature  of  a  Fine 
and  it's  Puiffance.  Secondly,  the  Prefervation  of  ancient  Rights  by  Claim.  Thirdly,  what 
Perfon  might  make  Claim. 

And  as  to  this,  they  faid  that  Fines  have  been  of  very  great  Antiquity  at  the  Common  Law,  Th<s  Antiquity, 
a  for  they  have  been  as  long  as  there  has  been  any  Court  of  Record.     And  by  the  Common  l^^m^'JvZT 
they  were  the  higheft  Affurance,  and  of  the  greatett  Force  and  Puiffance.     And  lb  they  are  f  the  Common 
termed  by  the  Statute  de  mo  do  levandi  fines.     And  the  Reafon  thereof  is,  becaufe  they  make  an  i^f.'i^shlp, 
End  of  the  Law  in  bringing  Quiet  and  Repofe,  for  the  Law  has  no  other  End  but  Repofe,  and  Prja-  Counf- 
the  Law  was  ordained  to  put  a  Stop  to  Contention,  and  to  make  Peace ;  and  this  does  a  Fine,  I04' 
and   from  hence  it  has  it's  Name,  as  the  Statute  b  of  Fines  fhews,  which  fays,  forafmuth  as  Fines  Co^r.P4£n,a' 
levied  in  our  Court  ought  end  do  make  an  End  of  Suits,  and  therefore  they  are  ca'led  Fines  principally,  b 
&c.    And  in  the  Beginning  of  the  Fine  it  fhews  its  Name  and  Quality,  for  it  has  thefe  Words,  This  i.*s7tat.  i.1'  "?" 
is  the  final  Agreement,  &V.   fo  that  in  the  Beginning  and  End  there  is  Agreement  and  Peace.    And 
the  chief  Caufe  why  it  makes  Peace   and  Agreement  is,  c  becaufe  it  binds  all  Strangers  (except  c  sbep.  praa. 
thofe  who  have  Defect),  if  they  do  not  enter  or  make  their  Claim  within  the  Year,  and  therefore  Counf- 47- 
it  may  well  be  called  of  great  Puiffance,  d  for  there  is  no  other  Affurance  of  equal  Puiffance,  ex  &  Poiiexf.  i;g. 
cept  a  Writ  of  Right,  where  the  Trial  is  by  Battle  or  the  great  Aflize,  and  fo  the  faid  Statute   of 
Fines  fays,  -and  therefore  they  are  called  Fines  principally,  where  after  waging  of  Bat  le  and  the  great 
Affize  in  their  Cafes  ever  they  hold  the  lafl  and  final  Plate.     And  Saunders  faid  c  that  a  Recovery  by  e  C0.Litt.454.!>. 
"Writ  of  Right,   where  the  Trial  is  by  Battle  or  the  great  Affize,  was  peremptory  to  all  Strangers,  %o\°^°°j's%. 
if  they  did  not  enter,  or  bring  their  Action,  or  make  their  Claim  within  a  Year  after,  except  fuch  » Finch  26. 
Strangers  were  within  Age,  or  had  other  Defects  as  excufed  them  from   making  their  Claim  a  Finch  s''54" 
within  a  Year  after  the  Fine1  levied.     And  to  this  Purpofe  he  cited  Bratlon  not  as  an  '  Author  in  f  See  Fitz. Gard 
the  Law,  for  he  faid  that  Bratlon  and  Glanvil  were  not  Authors  in  our  Law,  but,  he  faid,  he  "£'e  e^t'that1 
cited   him   as   an   Ornament  to  Difcourfe   where  he  agrees   with  the  Law.     s  And  Bratlon  fays,  Braam  was  ne- 
compelit  exceptio  ex  taciturmtate,  et  fro  defetfu  clamei,  quando  finalis  concordia  lev  at  a  eft,  vel  recupera-  A^&o^fnouV"1 
tio  in  breve  de  retlo  per  magnam  jurat  am.     And  as  a  Proof  that  the  Law  was  alfo  fo  upon  a  Re-  Law,  and  ac- 
covery  by  Default  in  a  Writ  of  Right,  where  final  Judgment  is  given,  he  cited  the  Saying  oiTnSlh^!"" 
lierle  in  a  Formsdon  in  Reverter  in  h  5.  Ed.  3.  where  he  fays,   "  If  you  diffeize  me  of  my  Land,  p^358(g>,%3 
"  and  afterwards  A.  brings  a  Writ  of  Right  againft  you,  and  you  join  the  Mife  upon  the  meer  t[rad°Es!  ™ *&* 
*'  Right,  and  make  Default  after  the  Mife  joined,  he  (hall  recover  to  him  and  to  his  Heirs  for  thor.butoniyas 
«'  ever,  quit  of  you  and  your  Heirs  for  ever,  and  if  I  don't  put  in  my  Claim  within  the  Year  his  rtwre.!* 
"  and  Day,  I  am  barred  for  ever,"  for  there  he  fays,  vigilantibus  et  non  dormiemibus  jura  fubve-  And  the  like  was 
niunt.     So  that,  by  Herle,  Non-claim  by  a  Year  and  Day  upon  Recovery  by  Default  in  a  Writ  of  4»«1  isTow. 
Right,  where  Judgment  final  is  given,  was  a  good  Bar  by  the  Common  Law.     But  he  fait  that  ' ;*  SeeFonel'c° 
in  thefe  Cafes   of  a  '  Recovery  in  a  Writ  of  Right,  and  alfo  upon  a  k  Fine  executory  levied,  the  x~p'4'9'4  9' 
Recovery  and  the  Fine  ought  to  be  executed  by  Entry  or  Execution  by  Suit,  for  Tranfmutation  gSee  Bract,  fo. 
of  the  Poffcffion  is  a  Part  of  Notice  to  Strangers,  and  gives  them  an  Opportunity   of 'bringing  ub5'^'^*, 
their  Action,  or  of  making  their  Entry  within  the  Year  and  Day  afterwards,  and  unlefs  the  Reco- 
very  or  Fine  be  executed,  none  fhall  be  barred  by  Non-claim.    l  And  to  prove  this  he  cited  the  Cafe  5o.  pi? 60.  fit*. 
in  T.  7.  Ed.  3.  in  a  Writ  of  Right,  where  a  Fine  levied,  and  not  executed,  and  Non-claim  with- Faux-dcreC0VI- 
in  the  Year  and  Day  after  the  Fine  levied,   was  pleaded  in  Bar,  and  there  it  is  debated  whether is-  p.  i  Co  9s. 
or  no  it  fhall'be  a  good  Bar,  and  the  Fine  xvasfurconufance  de  droit  come  ceo  que  il  avoit  de  fen  loo.VBriorh' 
done,  and  the  Land  was  rendered  for  Life  to  the  Conufor,  and  fo  it  continued  a  Year  after  with- 1G1- 
out  any  Tranfmutation  of  Poffeffion,  and  there  it  feems  by  the  better  Opinion  that  Nonclaim  is  k  s  p  zycrt 
no  Bar,  and  it  is  there  faid  that  if  one  recovers  in  a  Writ  of  Right,  according  to   the  Opinion  33-. 
of  fome,  a  Privy  and  a  Stranger  fhall  aveid   this  Recovery,  if  Claim  be  not  put  in  within  the 
Year,  but  if   the  Tenant  retains   the   Land  all   the  Time,  it  is  not  neceffary  for  a  Man  to  put  a.  fL.  Co'nti-7' 
in  his  Claim.     m  And  it  was  faid  that  one  of  the  Caufes  why  Nonclaim   by  a  Year  and  a  Day  n,jaici  im  7. 
after  a  Recovery  in  a  Writ  of  Right,  where  the  Trial  is  by  Battle  or  the  great  Afiize,  fhould  8  Co.  ?O0.  i. 
be  a  Bar,  was,  in  Refpect    of  the   Notoriety  of  Battle  or  the  great  Affize,   which  is  more  pub-  *  J^?-  517. 
lie   and  notorious  in  the  Country  than   Trials  in  other  Actions.     And   in  the  other  Cafe  where 
Judgment  final  is  given  by  Default,  it  was  faid  (but  not  precifely)  that  jn  fuch  Cafe  n  Proclama-  a  %  Co.  106.  a, 
tion  ufed   to   be  made   before  Judgment,    in  Order  that  People  might   have  greater  Notice 
thereof.     And  for  the  Sake  of  this  Notoriety  the  Statute  of  Fines  ordains  that  Notes  and  Fines  here-  "■_ "  Dy' 3<n' 
after  to  be  levied  in  our  Court  fnall  be  publicly  and  folemnly  read,  and  that  in  the  mean  time  all  Pleas 
[nail  ceafe :  And  this  fhall  be  at  two  certain  Days  in  the  Week,  according  to  the  Difcretion  of  the  Juf- 
tices.     And  this  perhaps  was  grounded  upon  the  Ufage  (if  there  was  any)  of  making  Proclama- 
tions upon  Default  in   a  Writ  of  Right,  to  the  Intent  that  the  Country  might  have  the  fptedier 
Notice  thereof.     And  Catline  Chief  Juftice  of  England,  and  Dyer  Chief  Juftice  of  the  Common 
Bench  agreed  with  Saunders,,  that  by  the  Common  Law  Non-claim  was  peremptory  to  the  Right 
of  a  Stronger,  as  well  after  Recovery  in  a  Writ  of  Right,  as  in  a  Fine  •,  and  to  that  Purpcfe  they 
cited  divers  Authorities  out  of  Bratlon,  Hengham,  and  others.      And  Dyer  faid,  he  imagined  t'nac 
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public  Proclamation  was  made  in  a  Writ  of  Right  upon  Default  before  Judgment,  but   he  had 
never  feen  an  Authority  thereof.     And  from  this  Ufage  in  a  Writ  of  Right,  he  faid,  he  conjec- 
tured that  the  Ufe  of  making  Proclamations  in  a  Formedon  upon  Default  or  Reddition  w  s  firft 
jt.  7.  h.  4.    derived.     a  And  hereupon  he  cited  the  Cafe  in  T,  7.  H.  4.  where  in  a  Formedon  againft  three  they 
iq. b. stath  Pro-  ■      ancj  C0nfefled  the  Aclion  of  the  Demandant,  wherefore  Proclamation  was  made  to  any 

clamation  3.  '  lntir^J  1  i-^r  . 

Fitz.  14.  Bro.a.that  would  come  and  fhew  why  the  Demandant  ought  not  to  recover  upon  their  Confcffion  ;  and 
m.  33  h.  6-J+- ti-,ereup0n  one  came  in  and  fhewed  that  he  had  enfeoffed  the  Tenants  upon  Condition  of  P.;vment 

a.  booth  140.      *  r  .  1   •     t     1         li  'j  1  ri        r-r*  J 

of  certain  Money  at  a  certain  Day,  which  he  had  paid,  and  one  or  the  Tenants  made  one  of  his 
Servants  to  bring  this  Aclion  againft  them,  in  order  to  make  him  lofe  his  Land  and  his  Money  by 
Collufion,  and  he  prayed  that  no  Judgment  might  be  given,  and  upon  this  the  Ter-tenants  were 
examined,  and  upon  the  Examination  the  Matter  was  found  ;   and  Richil  faid,  "  the  Demandant 
"  in  this  Writ  fhall  not  have  Judgment   before  that  Gabriel  has  blown  his  Horn."     And  the 
Tenants  found  Mainprize  to  attend  the  Judgment  of  the  Court,  if  they  could  be  found  Main- 
tamers  of  this  Difceit.     And  he  faid  that  Fitzherbert  and  Statbam,  in  their  Titles  of  Proclamation, 
fay  that  Proclamations  fhali  be  made  in  fuch  Cafes,  and  they  add,  "  Quaere  by  what  Law."    And  fo 
they  who  argued  on  the  Part  of  the  Demandant  concluded  that  Fines  were  of  the  greateft  Anti- 
quity, and  next  to   a  Recovery  in  a  Writ  of  Right   were  of  the  greateft  Force  and    Pui fiance. 
And  hereupon  Brown  faid,  that  by  Reafon  of  the  Highnefs  of  a  Fine,  and  of  the  Peace  and  Repofe 
which  it  carries  with  it,  it  may  be  termed  Finis  legis,  et  Fruclus  legis,  et  Exitus  legis,  et  Effetlus  legis. 
But  he  and  the  others  faid,  that  notwithftanding  it's  Highnefs  and  Puiffance,  yet  in  the  Con- 
tion  oAocient  fideration  of  a  Fine  there  is  one  Thing   which   is  always  to  be  obferved  and   coupled  with   it. 
Rights  regarded  ^ncj  tnat  ^  the  former  Rights   which  Men  have  to  the  Land,  which  the  firft  Founders  of  our 
L^anTthe"  Law  always  regarded.     So  that  notwithftanding  the  Highnefs  of  the  Fine,  they  made  Provifion 
Vfor 'cultnto  f°r  l^e  Prefervation  of  ancient  Rights,  and  it  was  never  their  Intent  that  by  railing  up  the  one  the 
bemaae.  other  fhould  be  fuppreffed,  but  that  both  of  them  fhould  be  guided  by  Reafon,  and  be  preferved 

within  the  Limits  thereof.     And   for  this  Caufe  they  ordained  a  Means   to  preferve  the   ancient 
Right,  and  that  was,  by  Entry,  Aclion,  or  Claim  within  a  certain  Time,  viz.  within  a  Year  and. 
a  Day  afterthe  Fine  levied,  by  which  Entry,  if  it  was  lawful,  or  by  Recovery  by  Aclion  the  Fine 
was  utterly  annulled,  not  only   (as  Saunders  faid)  againft  him  who  entered  lawfully  or  recovered, 
but  alfo  againft  all  thofe  who  had  a  more  ancient  Right  than  he  who  entered  or  recovered.     For, 
he  faid,  after  a  Fine  levied  the  PoffeiTion  ought  to  continue  a  Year  and  Day  according  to  the  Pur- 
port of  the  Fine,  and  if  it  does  not,  but  one  enters  or  recovers,  and  fo  avoids  the  PoiTeiTion,  then 
the  Fine  by  the  Common  Law  was  avoided  not  only  againft  him  but  againft  all  others   that  had 
Right  paramount,  altho'  they  did  not  put  in  their  Claim  within  the  Year  and  Day  after  the  Fine: 
And  for  Proof  hereof  he  cited  b  16.  Ed.  2.  which  agrees  herewith,  as  he  faid.     And  Dyer  after- 
b  h.  16.  Ed.  s.  warcjs  a|5rmed  this,  and  faid,  as  the  Lord,  who  has  annulled  by  Difceit  a  Fine  at  the  Common 
cLim  10.        Law,  has  reftored  the  Right  to  him  who  levied  the  Fine,  fo  has  he,  whofe  Entry  is  lawful,  an- 
v-InftAbr'8tit    nu^ec^  tne  Fine  by  his  Entry  within  the  Year  and  Day,  and  put  at  large  the  former  Right  of  o- 
ririeF.  a.' 3.  pi. the rs,  which  without  Claim  or  Aclion  by  them  within  the  Year  and  Day  would  otherwife  have 
e  Unf ep"  Praft' been  bound.     And  Saunders  went  further,  and  affirmed  that  if  the  Right  paramount  was  actually 
bound,  yet  if  the  Eftate  which  pafied  by  the  Fine  be  afterwards  defeated,  the  Right  paramount 
is  reftored.     And  hereupon  he  put  this  Cafe,  viz.  c  he  that  abates   after  the   Death  of  Tenant 
£  Weft's  symb.  in  Fee-fimple  makes  a  Feoffment  upon  Condition,  and  the  Feoffee  levies  a  Fine,  and  a  Year  and 
shep' Prai? ' a"  Day  palTes  without  Entry  or  Claim  by  the  Heir,  now  the  Conufee  and  all   who  came  under  him 
Gounf.  c9.  bo.  were  barred  from  pleading  fuch  Fine  before  the  Statute  of  Nonclaim;  but  if  afterwards  the  Con- 
f "vm.  AbT  dition  had  been  broken,  by  Reafon  whereof  the  Abator  enters  for  the  Condition  broken,  then  the 
t;t.  Fme  f.  a.  3.  Heir  may  have  an  Aftize  of  Mortdanceftor  againft  the  Abator,  and  he  has  no  Defence  againft  him, 
f/a 3i  Leon? 84  f°r  ne  cannot  claim  by  the  Conufee,  nor  under  his  Eftate,  for  he  has  defeated   his  Eftate,  and  if 
per  Beriam.  J.    he  will  plead  in  Bar  of  the  Afllze  of  Mortdameftor  the  Fine  levied  to  the  Conufee,  and  fay  that  he 
has  his   Eftate,   the  Matter  of  the   Avoidance  of  the  Eftate  maybe  fhewn  in  Avoidance  of  the 
<iv/cft'sSymb.  Conclufion,  for  he  cannot  claim  Privilege  by  an  Eftate  which   he  himfclf  has  defeated.     d  And 
pt.  z.  fo.  71.  a.  ne  raij  tnat  the  Law  fince   the  Statute  of  4.  H.  7.  is,  that  if  the  Eftate  contained  in  the  Fine  be 
CounV.  99.  '     defeated  within  the  five  Years,  the  Fine  has  thereby  loft  it's  Force,  not  only  againft  him  who  defeated 
it,  but  againft  all  others  that  had  Right  or  Title  paramount,  and  who  did  not  put  in  their  Claim 
within  the  five  Years  after  the  Proclamations,  altho'  it  be  fo  that  he  who  defeated  it  brought  his 
Aclion  within  the  five  Years,  and  had  not  Judgment  and  Execution  until  (even  Years  were  pafied 
afterthe  Proclamations.     And  alfo  he  faid  that  continual  Claim  upon  the  Land,  or  amongft  the 
Neighbours  out  of  the  Land,  where  he  dares  not  enter,   fhall  difturb  the  Fine  if  the  Entry  be  law- 
ful.    And  it  was  alfo  faid  on  this  Part,  that  before  the  Statute  which  oufted  Nonclaim,  a  Stranger 
e  But  this  is  no  who  had  Right  might  come  in  within  the  Year,  and  put  in  his  Claim  upon  the  c  Record  of  the 
toiuvoidthe    Fine,  quodCatlme  et  Dyer  concefferunt,  and  they  faid  that  the  Entry  was  thus,  viz.  '  Talis  venit  et 
statute  of  4.  H-apponit  clameum  fuum  ad  terras  infra  fcriptas,  and  it  was  written,  as  Dyer  faid,  in  the  Record  of  the 
Bra^er^cJel   Foot  of  the  Fine,  viz.  under  the  Fine  ;  and,  he  faid,  he  had  feen  that  fuch  Entries  were  made  in 
ainft.  518.      the  Reigns  of  five  Kings  next  before  King  Edward  3.     And  Cat  line  alledged  that  he  had  feen  di- 
rseeFletaiib.e.vers  Records  of  fuch  Entries,  but  he  faid  that  the  Day  of  the^  Entry  of  the  Claim  was  not  put  in  the 
c*P8.s3'2lnft'  Entry  of  fome,  fo  that  it  did  not  appear  in  the  Records  nor  was  it  teftified  that  it  was  entered 
within  the  Year  and  Day,  but  yet,  he  faid,  it  is  to  be  intended  that  it  was  entered  within  the 
Year  and  Day,  and  it  was  not  permitted  to  be  eniered  after  the  Year  and  Day.     And  he  cited 
the  Words  of  Bratlon,  who  writes  that  fuch  Claim  ought  to  be  made  within  the  Year  and  Day, 
b  Ante  357(f),  but  he  faid  that  he  did  not  cite  him  as  an  s  Author  in  our  Law,  but  for  Confonancy  and  Order 
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where  he  agrees  with  better  Authorities.     a  And  Dyer  faid,  in  16.  Ed.  2.  in  a  Chi  in  vita  a  FineaH.  16. Ed.  2. 
and  Nonclaim   was  pleaded  againft  the  Woman  Demandant,  and  {he  alledged  Claim  entered  by  a^c£w5m^ 
her  in  the  Foot  of  the  Fine  ;  and  there  was  a  Variance  in  her  Name,  for  the  Name  which  (lie  now 
uled  was  different  from  the  Name  in    the  Entry  of  the  Claim,  and  yet  fhe  there  joined  I  due  that 
fhe  was  the  fame  Perfon  who  made  the  Claim  upon  the  Record.     And  Ncte,  the  Lord  Dyer  de- 
fined Claim  in  this  "Manner,  viz.  Claim  is  a  Challenge  by   a  Man  of  the  Propriety  or  Owner/hip 
of  a  Thing  which  he  has   not  in  Poffeffion,  but   which  is   wrongfully  detained  from  h'm.      Upon 
the  whole  therefore  there  were  b  four  Claims  at  the  Common  Law  to  avoid  Fines,  that  is  to  lay,  b  i  inft.  5ig. 
two  by  Record,  and  two  in  pais.     By  Record,  one  was,  a  real  Action  brought  within  the  Year  ac-  vin.Abr.  tit. 
cording  to  the  Truth  of  the   Cafe,  the  other  was,  Entry  of  Claim  in  the  Record  of  the  Foot  of  An-ws^ReV' 
the  Fine.     In  Pais,  one  was,  a  lawful  Entry  into  the  Land  by  him  that  had  Right,  and  an  Expul-  i33-Curfon'4^ 
lion  of  the  Conufee,  or  Ter  tenant;  the  other  was,  continual  Claim.     Wherefore  thofe  whoargu- 
td  on  the  Part  of  Stowel  i~a\d,  that  notwithstanding  the  Puiffance  of  Fines  at  the  Common   Law, 
yet  Refpect  was  had  to  ancient  Rights,  and  the  Law  provided  thefe  Claims  for  the  Prefervation 
of  them. 

As  to  the  third  Point,  viz.   what  Perfons  ought  to  make  Claim  to  avoid  being  concluded  by  who  ought  to 
the  Fine,  they  faid  that  thofe  ought  to  make  it  who  were  Strangers  to  the  Fine,  and  had  c  prefentmakeClaira- 
Right,  for  inafmuch  as  the  Time  of  Entry,  or  Action,  or  Claim  was  but  within  the  Year,  he  who°2lnft*5is. 
within  the  Year  had  Caufe  thereof  ought  to  make  it,  and  none  other.  d  And  therefore  if  there  be  Te-  d  2  Irtft_    g 


nant  for  Life,  the  Remainder  for  Life,  the  Remainder  in  Fee,  if  thefirft  Tenant  for  Life  aliens,  and  Weft's  s,mb. 

the  Alienee  levies  a  Fine,  he  in  the  Remainder  for  Life  may  enter  and  defeat  the  Fine,  and  not  he  in  ^j' ^  a? 

the  Remainder  in  Fee,  and  if  he  enters,  this  fhall  give  Benefit  to  him  in  the  Remainder  in  Fee,  for 

againft  him  the  Fine  fhall  be  oufted  ;  and  by  the  lame  Reafon  if  he  makes  continual  Claim,  he  in 

the  Remainder  in  Fee  (hall   ever  after  take  Benefit  by  it,  and  fhall  avoid  the  Fine,  as  Saunders 

faid.     e  And,  it  was  faid,  if  the  Tenant  for  Life  would  not  make  Claim  within  the  Year,  but  fur- e  2  inft.  518. 

fered  the  Year  to  pals,  he  in  the  Reverfion  or  Remainder  was  bound  at  the  Common  Lsw,  for  ohep'rPraa" 

all  of  them,  that  is,  the  particular  Tenant,  and  they  in  the  Remainder  or  Reverfion,  had  but  a 

Year  after  the  Fine  levied.     And  Catline  afterwards  in  his  Argument  affirming  this  faid,  that  it 

-was  a  £,reat  Mifchief  that  by  the  Latches  of  Tenant  for  Life,  or  Tenant  of  other  particular  Eflate, 

he  that  had  the  Remainder  or  Reverfion  in  Fee  fhould  be  bound  forever.     fAnd  he  faid  that  fco.  Li-t.  af». 

this   Mifchief  was   one  of  the   great  Caufes  of  making  the  Act  of  34.   Edw.  3.  cap.  16.  which  b-  P?ft36o-lf)* 

oufied  Nonclaim.     And  Brown  faid  that  the  Statute  of  fVeJiminJier  2.  cap.  r.  provided  for  the  Do-^ 

nor  in  Tail  in  this  Cafe  long  before  the  Statute  of  34.  Edw.  3.  for  the  Words  of  the  Statute  are, 

nor  fhall  it  be  necejfary  for  fucb  Heirs,  or  thofe  to  whom  the  Reverfion  belongs,  to  put  in  their  Claim. 

So  that  this  Statute  provides  that  it  is  not  neceffary  for  Tenant  in  Tail  to  make  Claim,  ex  quo  fe- 

quitur  that  Nonclaim  fhall  not  prejudice  him,  nor  him  in  Reverfion,  and  if  the  Tenant  in  Tail 

dies  within  a  Year  after  the  Fine  levied,  he  in  the  Reverfion  by  the  faid  Act  has  no  Neceflity  to 

make  his  Claim.     And  fo  this  Cafe  was  remedied,  from  whence  it  may  be  collected  that  before  he 

fhould  have  been  bound. 

But  Brown  demanded,  inafmuch  as  Claim  is  neceffary  for  the  Salvation  of  former  Rights,  who 
ought  to  make  Claim  ?  And  to  this  he  faid,  as  alfo  did  Waljh  and  Saunders,  and  all  that  argued 
on  the  Part  of  the  Demandant,  that  he  who  is  of  full  Age  ought  always  to  make  the  Claim  with- 
in the  Year,  for  he  has  Underftanding  and  Reafon  to  know  his  Right,  and  to  know  whether  his 
Entry  be  lawful,  and  to  enter,  or  make  continual  Claim,  or  bring  his   Action   according   to  his 
Right.     And  becaufe  fuch  a  one  has  Reafon  and  Difcretion,  it  is   reafonabJe   that  he  fhould  be 
bound  to  a  certain  Time.     But  an  Infant  has  no  Reafon  nor  Underftanding,  and  therefore  it  would 
be  utterly  unreafonable  to  bind  one  to  a  certain  Time,  who  had  not  Difcretion  to  know  his  Right, 
nor  to  under ftand  what  Action  he  fhould  bring,  nor  when  or  how  he  fhould  enter  or  make  his 
Claim,  for  which  Reafon  he  and  others  that  were  in  like  Cafe  were  by  the  Common  Law  exempt- 
ed from  the  Law  of  Non-claim.     g  And  this  was  proved  by  the  Implication  of  the  faid  Act  of 
Weftminsler  2.  cap.  1.  de  donis  conditionalibus,  which  fays,  nor  fhall  it  be  neceffary  for  fuch  Heirs,  cr" 
thofe  to  whom  the  Reverfion  belongs  (altho'  they  fhall  be  of  full  Age,  in  England,  and  out  of  Prifon)  to 
put  in  their  Claim  ;  by  which  Words  (altho''  they  (hall  be  of  full  Age)  it  is  implied  that  if  he  was  with- 
in Age,  he  was  not  driven  by  the  Common  Law  to  make  his  Claim.     The  like  appears  by  the  hstat.18.  Ed.i. 
Statute  b  de  modo  lev andi  fines,  which  is  as  follows,  viz.  And  the  Caufe  why  fuch  Solemnity  0  -ght  to  be  Stdt  4- 
done  in  a  Fine  is,  becaufe  a  Fine  is  fo  high  a  Bar,  and  of  fo  great  Force,  and  of fo  Jlrong  Nature  in  it- 
felf,  that  it  clearly  concludcth  not  only  fuch  as  be  Parties  and  Privies  thereto,  and  their  Heirs,  but  all  *  in  the  Origi- 
other  People  of  the  World,  being  of  full  Age,  out  of  Prifon,  and  of  good  Mem  jry,  and  within  the  four '„«/««  w* 
Seas  the  Day  of  the  Fine  levied,  *  if  they  make  not  their  Claim  of  their  Alii  on,  within  a  Tear  and  a  daim  de  !our 
Day  by  the  Country.     And  Note,  where  fome  Books  of  the  faid  Stitute  have  the  Words  (que  le  fs\nT;Ifet  fjt7, 
Clerk  firclofe,  &c.  Catline  faid   that  it  fhould  be  as  above,  que  el  clere  fordo  fe,  that  is,  it  clearly  or. which  Keai1,ng 
utterly  foreclofes  or  concludes  ;  and  he  faid  that  the  Words  (pur  le  pay)  are  the  fame  in  Senfe  \y\0\\oJ'ei"wt 
with  pur  le  pais,  that  is,  that  the  Action  fhall  be  tried  by  the  Country,  viz.  by  12  Men.     Where-  Mr.  c«y  in  his 
fore  inafmuch  as  the  Statute  fays  that  a  Fine  clearly  concludes  all  Men  who  are  of  full  Age,  out  Abridgment  of 
of  Prifon,  and  of  good  Memory,  and  within  the  four  Seas,  therein  it  is  implied   that  they  who  thp  StJtLltfs  Pr°- 

•    1   •         a  1  11  i  1-.    r    n  1  1  1         t~>\    •  A        1      it      1  ■      poles  another, 

were  within  Age,  or  lay  under  the  otner  Defects,  were  not  bound  to  make  Llaim.     And  all  this  which  he  fays  is 
is  grounded  upon  good  Reafon,  ;  for  an  Infant  being  void  of  Senfe  cannot  know   his  Right,   nor  y™," ^rotbha"? 
underftand  what  Action  is  proper  to  be  brought  for  it,  nor  can  he  make  his  Claim,  or  do  otfottjh tie  ineitnni 
Acts    which    require  Difcretion.     k  And  in  the    like  Cafe  is  he  who   is    of  unfound  Memory.  J^^&Jf 

eu  li  pais,  de'm  tan  et  le  jour,  againft  the  ConfhufHon  here  after  maJe  by  Catlii.l  upon  the  Words  pur  le  pay.  '  S  Co,  '00.  a.  b.  Fleta  lib.  6.  cap.   =  4    $  1. 

Weft's  Symb.  pt.  z.  fo.  67,  b,  krietalib.  6.  cap,  54.  §  i, 

6  And 
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v  a  And  he  that  is  in   Prifon  at  the  Time  of  the  Fine  levied,  who   by  Intendment  of  Law  is  kept 

a.  Fktaiib.  i?'  clofe,  and  without  Conference  with  others,  or  Intelligence  of  Things  abroad,  and  who  has  not 
vfri  S\bJ\'it  Liberty  to  go  at  large  to  make  Entry  or  Claim,  or  to  feek  Counfel,  b  as  alfo  he  that  is  beyond  Sea  at 
imprifonmemD.  the  Time  of  the  Fine  levied,  who  is  prefumed  not  to  haveKnowledge  of  any  Thing  done  in  Eng- 
i'mwfzlfb.  hv^  oi-ight  not  in  Reafon  to  be  bound  by  their  Default  of  Claim,  for  they  are  as  void,  in  Intenci- 
68.  a.'shepV  '  ment  of  Law,  of  any  Knowledge  of  the  Fine  kvied,  as  an  Infant  or  iVIan  of  unfound  Memory  are 
Praa.C0unf.77.  of  genJ-e  and  Reafor,5  anc[  therefore  they  (hall  not  be  bound  to  make  Claim.  c  But  Dyer  faid  that 
i»  Fleta lib. 6.  a  peme-covert  is  not  mentioned  in  any  of  the  Acts,  but  fhe  fhould  be  bound  by  Nonclaim,  for 
cap' 54  3'  fhe  had  a  Hufband  who  might  make  Claim:  And  he  faid  that  in  one  of  the  Precedents  which  he 
iC0.Litt.a6*.  had  feen,  a  Claim  was  entered  in  the  Foot  of  the  Fine  by  Baron  and  Feme.  And  Saunders  faid, 
weft^Sjmb.'pt!  that  an  Infant  and  the  others  who  were  not  bound  to  make  Claim  within  a  Year  and  Day,  and 

a.  fo.  68.  a.  their  Heirs,  were  exempted  from  making  Claim  at  any  Time,  for  the  Infant  was  not  bound  to 
bee  Hob.  95.      ^^  Cj2jm  wjt]-,m  a  Year  and  Day  after  he  came  of  full  Age,  nor  he  of  unfound  Memory  with- 

in  a  Year  and  Day  after  his  Memory  was  reftored,  nor  he  in  Prifon  or  beyond  Sea  after  he  became 
at  large  or  within  the  Realm,  but  they  were  at  large  for  ever  by  the  Common  Law,  and  bound 
to  no  Time.     d  And  Brown  faid,  that  if  a  Diffeizor  had  levied  a  Fine  before  the  Statute  of  Non- 
PoTt  365  00,"  claim,  the  Diffeizee  then  being  of  full  Age,  and  the  Diffeizee  had  died  within  a  Year,  before  En- 
PSaJj°Z"eLi  try  or  Claim  made,  or  Action  brought,  and  the  Right  had  defcended  to  his  Son  and  Heir  within 
Contra  p0ft372  Age,  he  was  at  large,  and- was  not  bound  by  it's  having  htft  attached  in  his  Father  ;  for  the  fame 
(*) per  Dyer.     £eafon  wnich  would  have  exempted  him  from  making  Claim  within  a  Year  and  Day  (being  an 
Infant),  if  he  had  had  the  Right  at  the  Time  of  the  Fine  levied,  exempts  him   (being  an  Infant  ) 
now  that  he  has  the  Right  by  Defcent  within  the  Year  and  Day,  for  no  Folly  fhall  be  imputed 
to  his  Father  for  not  entering  or  making  Claim,  inafmuch  as   he  had  Time  to  do  it  during  the 
1      whole  Year  and  Day,  and  he  could  not  be  faid  to  have  committed  Folly   in  furceafing  his  Time 
until  the  whole  Time  was  elapfed,  becaufe  he  died  before  it  was  elapfed,  and  when  his  Right  de- 
fcended to  the  Infant,  he  was  not  bound  to  Time  in  this  Cafe  any  more  th^.n  in   the  other  where 
he   had    the    Right   at    the  Time   of  the    Fine   levied,    fo    that    the    Reafon  of   the   Common 
Law  is  the  fame  in  both  the  Cafes.     And  Saunders  faid,  if  there  was  Tenant  for  Life,  with  Re- 
mainder for  Life,  and  the  Reverfion  or  Remainder  in  Fee  to  an  Infant,  the  firft  Tenant  for  Life 
aliened,  and  a  Fine  was  levied,  now  the  Tenant  for  Life  in   Remainder  ought  to  enter  or  make 
the  Claim,  but  if  he  had  died  within  the  Year  and  Day,  the  Infant  was  at  large,  and  fhould  not 
be  bound,  altho'  the  Year  and  Day  had  been  paffed  without  Entry,  Action,  or  Claim  by  him, 
caufa  apparet  ex  ditlo  Brown. 

Wherefore  they  who  held  the  Law  to  be  with  Stowel  concluded  that  Fines  were  of  the  greatelt 

Force  by  the  Common  Law,  but  yet  not  fo  great  as  to  deft roy  former  Rights,  which  were  much 

regarded,  and  for  the  Prefervation  whereof  a  Time  was  given,  out  of  which  Time  Infants  were 

exempted.     And  afterwards,  viz.  by  the  Aft  of  34.  Ed-zv.  3.  cap.   16.  Nonclaim  was  oufted. 

Saunders  faid   that  one  of  the  great  Caufes  thereof  was  the  troublefome  Times  of  War,  which  hid- 

*  Booth  toi.     dered  the  People  in  thofe  Days  from  taking  Notice  of  Fines,  and  from  making  their  Claims.  c  And 

Litt.  z62.  a.  '  he  fe'd  that  by  Equity  thereof  the  Law  of  Nonclaim  is  taken  away  in  a  V/rit  of  Right,  for  there 

was  the  fame  Reafon  in  both  the  Cafes,  and  the  Law  which  in  Words  took  away  the  one,  inSenfe 

f  Co_  Litt>  „6l  took  away  the  other.     f  Cat'ine  held  that  the  Unreafonablenefs  of  the  Law,  in  that  they  in  Rever- 

b.  Ante  3  9  (f),  fion  or  Remainder  were  bound  by  the  Latches  or  Malicioufnefs  of  the  particular  Tenants  for  Life, 
pcrCathne*        w^o  wou]j  not  enter  or  make  Claim  within   the  Year  and  Day,  was  one  of  the  great   Caufes  of 

the  Repeal  of  the  Statute  of  Nonclaim.  The  Law  of  Nonclaim  being  oufted,  they  who  held  the 
Law  to  be  with  the  Demandant  faid,  that  in  Procefs  of  Time  a  Defect  was  found  in  the  Validity 
of  Fines,  for  whereas  they  ufed  to  be  the  ftrongeft  Affurance  that  People  could  have  of  their  In- 
heritances, after  the  Statute  which  oufted  Nonclaim  they  loft  their  Force,  and  became  very  weak, 
« 1  Finch  254.  and  in  Effect  nothing  more  than  E  Feoffments  of  Record,  by  Reafon  whereof  the  Security  of  Men's 
2So',"Ch  Z7h  Inheritances  was  taken  away,  and  the  Foundation  which  eftablifhed  them  was  broken  up,  which 
introduced  great  Strife  and  Contention  amongft  the  Subjects  of  the  Realm,  and  which  the  Mak- 
ers of  the  Act  of  4.  H.  7.  intended  to  reform,  as  it  appears  by  the  Preamble  of  the  faid  Act,  where- 
by it  feems  they  had  three  Things  in  View.  The  firft  was,  to  enhance  the  Reputation  of  Fines, 
and  to  make  them  of  a  puiffant  Nature.  Secondly,  to  preferve  ancient  Rights,  fo  that  they  were 
purfued  within  a  certain  Time.  Thirdly,  if  the  ancient  Right  at  the  Time  of  the  Fine  levied,  or 
after  within  the  Time  limited,  was  in  an  Infant,  or  others  who  had  not  Reafon  or  Knowledge  ofth-z 
Fine,  or  wanted  Liberty,  to  favour  them  until  fuch  Time  as  the  Impediments  were  removed,  and 
then  to  give  them  fufficient  Time  to  purfue  their  Right.  In  which  three  Points  the  Makers 
of  the  Act  of  4.  H.  7.  feem  to  have  purfued  the  Reafon  of  the  ancient  Common  Law  in  Fines  ber 
fore  the  Statute  of  Nonclaim  was  oufted.  And  in  fo  doing  they  built  upon  a  firm  Foundation. 
And  for  the  better  apprehending  the  fame,  every  Branch  of  the  Ad  is  to  be  confidered  by  itfelf, 
which  being  done,  it  will  appear  that  Stowel  now  Demandant  is  out  of  the  Letter,  or  at  leaft  out 
of  the  Senfe  of  the  Letter,  of  every  Branch,  and  if  he  is  within  the  Letter  of  any  Branch,  he  is 
let  at  large  by  fome  other  Branch,  and  fo  is  at  Liberty. 
Po;nt>  And   as  to  the  Body  of  the  Act,  (which  is  the   firft  of  the  four  Divifions)  it  confifts  in  thefe 


whether  the  Words  of  Ordinance,  viz.  And  the  faid  Proclamations  ft  had  and  made,  the  Fme  to  be  a  final  End, 
hi  bound  by  the  and  conclude  as  well  Privies  as  Strangers  to  the  fame,  except  Women  covert,  other  than  be  Parties  ts 
Body  of  the  Aa  the  faid  Fine,  and  every  Per/on  then  being  within  the  Age  of  2 1  Tears,  in  Prifon,  or  out  of  this  Realm, 
\£ '  or  not  of  whole  Mind  at  the  Time  of  the  faid  Fine  levied,  not  Parties  to  fuch  Fine.     Which  Words  are. 

to  be  confidered.     And  here  it  is  to  be  obferved,  that  this  Ordinance  is  general,  viz.  that  the  Fine 

fk&tl 


S towel  verfus  Lord 


Jball  be  a  final  End,  and  Jhall  conclude  as  well  Privies  as  Sir  angers-   a  wh\rh  tori*  a      t  i      i.  «  ,     , 
flopped  there,  would  have  concluded  all,  and  the  Aft  migfhave  £een  ^A*  r  ^'"^Afc* 
but  afterwards  it  excepts  Infants,  and   the  others  contained  in   the  Exc« fJ  ?■  V^r' 

#«?»-,  &*&,,  /^/A  5««*and  to^alfofaid,  b  it  is  to  be  know? rh  "'*  In  ^hlLch  Cafe  b  C^S9. ex- 
cepted out  of  the  Aft  is  out  of  the  Provifion  of  the  Ad,  and    here  is  no  oS^  fh-  ?£*       ™' 
Jation  to  it,  but  it  is  as  fully  exempted  out  of  the  Aft,  as  if  ^AdVad  n^lZ  Zt  "  •*£  ■  -  — - 
a  Feoffment  oi  a  Manor,  except  an  Acre,  makes  the  Acre  never  to  pafs,  as  ff,r*£  Sd      -  / j  <- 46.  Coxitt. 
a  Leafe  of  all  my  Lands  in  Dale,  except  /2%-^,  is  as  void  for  White*AcreT\i     1     r  ^  "  * 
been  made.     And  a  Gift  of  my  Horfes,  except  my  black  Horfe,  is  as  void  for  mv  h?    i S  H* d  Cart- »*  Cur' 
as  if  no  Gift  had  been  made;  for  that  which  is  excepted  out  of   he  «neral  wL ?7  .bIac\  Horfe  fon337. 
Cafe  as  if  nothing  had  ever  been  fpoken  of  it.     AndV^  JS  tKfe^ 
an  Exception  and  a  Saving,  for  an  Exception  exempts  clearly,  but  a  Saving  aoe tc t he  M,Tr 
touched,  and  does  not  exempt.     And  fo  this  general  Purview/  hat  the  F  ne lhall  con id    Sr 
gers,  except  Women-covert,  Infants,  and  Perfons  out  of  the  Realm    Ld  if               t  Stran' 
is  made  only  againft  others  than  thofe  that  are  excepted!  and  ifothetmeEffeft 
gers,  as  if  the  Aft  had  faid  that  the  Fine  lhall  be  a  final  End,  and  L 11  condude  alf  cr '      ?T " 
ingdifcovert,  of  full  Age,  not  in  Prifon,  and  of  found  Memory,  and   none  otil      nd^"  inft 
fuch  as  are  not  in  fuel,  Degree  it  is  a  general  Aft,  and  againft  no  other  Strang  '    Then  '"re 
Siowsl  tne  Grand  father-  was  a  Stranger  to  the  Fine,  and  of  full  AcP  ^ri,    t-  to     c  ,     -•      , 
vied,  ergo  he  was  bound,  but  JL,fthe  Demandan    w"s StnLt?  0  d,^^     VH-1^16" 
at  the  Time  of  the  Fine  levied,  ergo  he  is  excepted,   ^diaXl^^^ 
never  been  made  ;  fq  that  he  is  at  Liberty  and  bound  to  no  Time  within  aYL!    fi     a         c 
there  had  been   no  other  Words  afterwards  in  the  Aft,  and  therefore  if  £?1?          n       g^'  ,f 
had   had  Right   at  the  Time  of  the  Fine  levied,   he  hac 1  bSnfc  a tb    X  & 
and  might  have  entered  or  claimed  the  Land  4o  or  ,o  Years  after    if  fh    f  S  L      Lx"Pt,?n» 
Provifion  in  the  Aft  ;  for  which  Reaion  in  ordet-  to  bind  t a  certain  TiSe  Infant      7  \°  ^T 
were  excepted,  the  Claufeafterwardswasm.de,  ^cU^^Z^^^ 
Imperfeftons  or  Impediments  removed,  within  which  if  they  don't  purfue  their  Art Z I  «       ! 
the  laft  Claufe  concludes  them.     So  that  thofe  who  are  let  at  Jar  "c  bv He  wfon  a"  r  ft 
by  the  laft  Claufe  made  touching  them,  which  laft  Claufe  is  entirely*  1^01^;^^^/^? 
who  are  contained  in  the  Exception.                                                  '              uuadvaniage  of  thofe 

But,  they  faid,  it  has  been  objefted  by  fome  of  thofe  who  argued  on  the  ni-W  q:j„    ,,    „  „». 
Infants  and  others  contained  in  the  Exception  ought  to  be  taken  fer  t"     ha/^ 
of  the  tine  levied,  for,  it  has  been  faid,  why  fhould  thev  be  excented  If  th™ Li  S    d •  u   a  !? 

are  excepted  wno  are  named  in  the  Exception,  and  who  had  been  touched  bV  the  Gene^litv  of 

/,,//  tester  ,fc  *r  &,™  ^tffcjft*  r^  next  after  they  come  aid  be  of  full  Age7fti^ 
*&&'%*£  TVV>  ™tote*?j~>  *nd  of  whole  Mind,  which  Word  (ball  Ri^hTor 
Title)  (fay  they)  ought  to  be   mtended  having  at  the  Time  of  the  Fine  levied    and  Tn  Sent  a 
mounts  to  the  fame  as  if  it  had  been  expreffed  «  havin-  at  the  Time  of  rhV  fL  u      a 
«  Right  or  Title,  or  Caufe  of  Aftion  to  L  Lands,  tf,»§  sVLT  Ts ^  an  h  ( fa     h    Vpro^ 
that  the  Exception  was  mtended  of  fuch  Perfons,  and  no  others,  as  had  Riaht  or  Title  at  the  Time    - 
of  the  Fine  levied;  and  fuch  (fay  they)  was  not  the  Demandant  here,  fo  ft  the  Time  of the  Fh£ 
r^7  r  n  °  0t/he  P?dT ^S  made'  the  Ri§ht  was  in  Stowe)  the  Grandfather    and  not  in 
ttEieo^emt  A'f  "  the   ?igo?nAe  t0  huim  afCerW3rds'  ^o  that  the  Demandant  s  ou    of 

t ^  ^nerPa  Purview  whTcn  «rl  d"  ?  J  ^  ^  "^^  ^  efP^^'y  5—«  Wrongly,  that 
the  general  Purview,  winch  excludes  Strangers,  was  not  only  made  againft  thofe  who  had  Riahr 
but  againft  all  others  who  would  pretend  Title,  though  they  had  n°o  R Utffor  the  DcfiJf  of 
the  Statute  was  to  eoabhfh general  Peace  and  Quiet,  and  to  bar  as  well  a  P  ? tence  of  Ricrh  vLrt 
there  was  no  Right  in  Faft,  as  where  there  wTs  one.  For  if  oJ*L^$£X"%£ 
an  Aftion  againft  the  Conuiee  of  a  Fine  after  the  five  Years,  he  mall  plead  the  fL ^w  th  Pro 

&  venrS  wT.R Z  m  Jnm  ^  5°  ""?  ^  f  Rlght'  a"d  ^  "on  be  dntL  ^confefs!  °at 
tlure  ever  was  a  Right  in  him.     So  that  the  R.ght  is  never  examinable  where  he  pleads  the  Fine 

eidX  S;nd;nbtUothte  A  \  ^V^^  'J"***  the  Fi-  wi^Sattio 

leviea  tne  demandant  ought  tq  maintain  his  Aftion,  and  fo  he  fhall  e  relv  UDon  the  Conrlnfinn 

witnout  confefling  any  Right  in  the   Demandant  ;  and  thus  the  Conclufion     nd  Bar  bv  the  Rne'  ^  "7' 

.heLl^rnoR^f^ft  thGT  mad~^  ~-  well  againft  a^tenld'Rig" 
wnere  tnere  is  no  Right  in  Faft,  as  where  there  was  a  Right,  and  it  is  loft  bv  Latches    andV 
ing ;  fo  taken  it  is  made  more  univerfal,  and  contributes  more  to  the  pubhc  Repot  of    l'e  Realm* 

AMfi^K  rt againft  allASt?ngers  general1^ viz-  «*%  SSL^K 

ya«  4^,  wnetner  they  had   Right  or  not.     And  accordingly  the  Exception  is  made  o-enrrallv 

Jay        Women  covert,  or  Infants  haying  Right  at  the  Time  of  the  Fine  levied,"  but  as  general 

4  Z  as 
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as  the  Purview  was,  fo  general  is  the  Exception,  that  is  to  fay,  the  Perfons  of  Infants  are  ex- 
cepted generally,  and  not  fuch  Infants  only  as  have  Right.  And  therefore  Stowel  now  Deman- 
dant, who  was  a  Perfon  within  the  Age  of  21  Years  at  the  Time  of  the  Fine  levied  is  abso- 
lutely excepted  out  of  the  Purview,  and  confequently  out  of  tne  Body  of  the  Aft,-  for  that  which 
is  excepted  out  of  the  Purview  is  not  any  Part  of  the  Purview. 

Bur    they  faid    the  Counfei  on  the  other  Side,  (who  argued  that  Stowel  the  Demandant,    who 
is  out'of  the  exprefs  Letter,  is  comprehended  within  the  Purview)  have  fought  Help  from  the 
Intent  of  the  Makers  of  the  Aft,  which  Intent  is  not  found  in  the  exprefs  Letter  of  the  Purview 
and  Exception    but  is   gathered  from  Reafon,  and  for  the  better  Uluftration  thereof  they  have 
collected  a  Preemption  Irom  another  Claufe,  viz.  from  the  Claufe  made  touching  thofe  who  are 
excepted    where  the  faid  Words  are,  viz.  having  any  Right  or  Title,  or  Caufe  of  Jclion.     Where- 
upon\  Brown  faid  to  thofe  of  the  contrary  Opinion  to  him,  remember  this,  and  allow  us  the  like 
reafonable  Intent,  and  Aid  of  other  Claufes  to  prove  the  Intent    where  the  exprefs  Letter  fails. 
And  as  to  this  laft  Claufe,  he  faid,  it  is  firft  to  be  remembered  that  all  Infants,  who  had   Right 
at  the  Time  of  the  Fine  levied,  were  excepted,  and  alfo  all  Infants  who  had  not  Right  at  the 
Time  of  the  Fine  levied  were  excepted.     And  this  laft  Branch  enacls,  that  all  Women-covert  not 
Parties  to  the  Fine,  and  every  Perfon  within  Age,  in  Prifon,  or  out  of  the  Realm,  and  not  of  whole 
Mind  at  the  Time  of  the  Fine  levied  and  ingroffed,  and  by  the  Atl  before  excepted,  having  any  Right 
or  Title,  or  Caufe  of  Anion  to  the  Lands,  fhall  take  their  Anions  or  lawful  Entry  according  to  their 
Right  and  Tile  within  five  Tears  after  they  come  and  be  of  full  Age  of  21  Tpars,_  out  of  Prifon,  dif- 
covert    &c      So  that  it  does  not  fay,  having  at  the  Time  of  the  Fine,  but  having  generally,  which 
fhall  'be  intended  (as  Bendloe,  Brown,, and  Saunders  faid)  having  at  the  Time  of  their   Entry  or 
Suit  taken  within  the  five   Years,  and  not  having  at  the  Time  of  the  Fine ;  levied I  only.     For  it 
miaht  be  that  an  Infant  had  Right  at  the  Time  of  the  Fine  levied,  and  had  not  Right  when  he 
came  of  full  Age,  and  in  fuch  Cafe  the  Statute  does  not  intend  to  give  him  Entry  or  Adhon 
at  his  full  Aee°   And  if  the  Word  (having)  mould  beintended  at  the  Time  of  the  Fine  levied, 
then  bv  the  Words  he  mall  have  an  Adion  or  Entry  which  was  lawful  at  that  Time,  which  can- 
not be  fo  intended,  but  (having)  mud  of  Neceffity  be  underftood,  having  at  the  Time  of  the  Suit 
or  Entry  taken  within  the  five  Years,  whether  this  Right  was  veftedin  him  at  the  Time  of  the 
Fine  levied    or  afterwards  came  to  him  within  Age,  as  in  our  Cale  it  did  in  Fact.     And  although 
Infants  were  excepted  generally,  that  is  to  fay,  as  well  thofe  who  had  Right  at  the  Tme  of  the  Fine 
levied,  as  others  who  had  no  Right,  yet  it  was  to  no  Purpofe  to  bind  any  to  the  Time  of  five  Years 
but  thofe  who  had  Right  at  their  full  Age,  and  at  the  Time  of  the  Acbon  or  Entry  taken  with- 
in the  five  Years    for  the  former  Right  which  was  in  the  Perfons  excepted  at  the  1  ime  of  the 
Fine  levied  was  not  fo  much  the  Caufe  of  binding  them  to  a  certain  Time,  as  the  Right  which 
thev  had  at  the  Time  of  the  Aftion  or  Entry  taken  within  the  five  Years  after  their  full  Age,  or 
Imperfeftions  or  Impediments  removed,  fo  that  this  Right  which  they  then  had,  and  none  other 
is  the  efleaual  Caufe  of  binding  them  to  Adion  or  Entry 'within  five  Years  next  after  their  full 
JL,  or  the  other  Imperfedions  or  Impediments  removed  ;  for  which  Reafon  there  does  not  ap- 
pear any  Kind   of  Intent  in  this  laft  Claufe  that  the    Perfons  excepted ^  mould  have   Right  at 
the  Time   of  the  Fine  levied,  but  there  is  great  Reafon  to  take  the  Word  (having)  according 
to   its   literal  Senfe  and  Meaning,  viz.  at  the  Time  of  the  Action  or  Entry  taken.      Where- 
fore there  is  no  Word  in  the  Exception,   nor  in  the  Claufe  for  the  Direftion  of  the  Perfons  ex- 
cepted   nor  in  any  Claufe  afterwards,  which  induces  us  to  think  that  it  was  the  Intent  of  the  Ma- 
kers of  the  Aft  that  the  Perfons  excepted  fliould  be  fuch  only  as  had  Right  at  the  Time  of  the 
Fine  levied      But  it  is  within  the  Words  and  Intent  alfo  of  the  Aft,  that  they  who  had  not  Right 
at  the  Time  of  the  Fine  levied  are  excepted   as  well  as  the  others,  and  that  they,  if  the  Right 
comes  to  them  during  their  Nonage,  fhall  have  five  Years  after  their  full  Age    as  well  as  the 
others  who  had  Right  at  the  Time  of  the  Fine  levied,  and  which  continued  in  them  until  their 
full  Aae      Whereupon  it  follows  that  Stowel  the  Demandant,  who  had  not  Right  at  the  Time  of 
the  Fine'  levied,  was  excepted  •,  and  for  the  Right  which  came  to  him  during  his  Nonage,  he 
had  five  Years  after  his  full  Age  to  enter  or  bring  his  Action. 

And  further  Brown  argued  and  faid,  that  if  no  Infant  is  excepted  but  fuch  as  had  Right  at 
the  Time  of  the  Fine  levied,  from  thence  it  follows  that  Stowel  the  Demandant  was  not  bound  by 
the  Purview  before  the  Exception,  becaufe  he  had  not  Right  at  the  Time  of  the  Fine  levied,  for 
the  Aft  excepts  none  but  thofe  who  were  bound  before,  for  it  is  not  the  Nature  0f  an  Excep- 
tion to  except  a  Thing  not  comprehended  before,  and  it  would  be  in  vain  and  idle  to  except  one 
who  was  not  bound  before.     And  alfo  it  is  to  be  intended  that  the  Purview  was  not  more  full  a- 
sainft  any  Strangers  than  the  Exception  is  as  to  Infant  Strangers.     So  that  the  Latitude  of  the  Ex- 
ception is  meafSred  by  the  Latitude  of  the  Purview,  for  it  was  the  Intention  of  the  Aft  to  ex- 
empt out  of  the  whole  Purview  Infants  and  the  others  contained  in  the  Exception,  inafmuch  as 
they  could  not  know  how  to  enter  or  bring  their  Aclion  by  Reafon  of  their  Want  of  Difcretion, 
and  other  Defecls,  ex  quo  feauitur  that  if  no  Infant   is  excepted  but  fuch  as  had  R.ght  at  the 
Time  of  the  Fine  levied,  then,  the  Purview,  which  was  not  larger  than  the  Exception,  was  againft 
none  but  thofe  who  had  Right  at  the  Time  of  the  Fine  levied      And  then  inafmuch  as  Stowel 
the  Demandant  was  not  excepted,  becaufe  he  had  no  Right  at  the  Time  of  the  Fine  levied,  ergo 
he  was  not  bound  by  the  Purview,  which  was  only  againft  thofe  who  had  Right,  and  therefore 
Stowel  now  Demandant  is  at  large.    So  that  by  neceilary  Confluence  the  Argument  and  the  Con- 
clufion  thereof  is  retorted  upon  him  who  alledges  that  Stowel  the  Demandant,  who  was  a  Stran- 
ger, and  had  not  Right,  was  not  excepted,  for  from  thence  it  will  follow  that  he  was  not  bound 
bv  the  Premiffes  of  the  Aft.     And  therefore,  as  it  feemed  to  him,  quacunque  via  data,  viz   whe- 
ther Stowel  the  Demandant  is  excepted  or  nor,  he  is  not  bound.     For  il  he  was  bound  by  the 
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Purview,  he  is  afterwards  excepted,  and  if  he  was  not  bound  by  the  Purview  there  is  no  Ne 
ceffity  tor  him  to  be  excepted,  as  he  is  left  at  large.  So  that  he  is  out  of  the  Bodv  of  the  Act 
confiding  of  the  Purview  and  the  Exception,. that  is,  he  is  out  of  the  Letter  and  Intent  thereof 
by  both  the  Arguments,  whether  he  is  comprifed  within  the  Exception  or  not  and  fo  he  is  at 
Jarge,  and  has  Time  to  enter  within  five  Years  after  his  full  Age. 

Then  as  to  the  fecond  Point,  viz.  admitting  that  Stowel  now&Demandant  is  comprised  within    P  • 
the  Exception,  whether  or  no  he  has  purfued  the  Time  prefcribed  within  the  Branch  afterwards  1Z*,  t* 
madetoucning  the  Perions  excepted,  which  Branch  binds  them  to  take  their  Actions  or  lawful  the  Dem»nda"t 
Entry'accord.ng  to  their  Right  and  Title  within  five  Years  next  after  they  come  and  be  of  the^lKtS 
Age  of  21  Years,  out  oi  Pnfon,  uncovert,  within  this  Realm,  and  of  whole  Mind-  and  if  thev  ACc>  be"ufe 
negleft  fo  to  do,  that  they  mall  be  concluded  for  ever  by  the  faid  Fine.     And  as  to  this,  it  ap-  £&£*£ 
pears  plainly  by  the  Pleading  that  he  has  purfued  the  Time  limited  in  the  faid  Claufe      For  at  whelherornohe 
the  Time  of  the  Fine  levied  he  was  of  the  Age  of  3  Years  and  a  few  Months;  at  the  Time  rffeTjSaS 
the  Death  ot  his  Grandfather,  which  was  the  25th  Day  of  Augufi  anno  22,  Hen   8   he  was  of  the  by  thatBrand* 
Age  of  6  Years,  at  which  Time  the  Right  firft  vefted  in  him,  and  he  continued  within  Ape  un-  Ssl^tt 
til  the  25th  Day  of  Augufi  anno  4  Mary,  when  he  came  of  full  Age  ;  and  the  22d  Day  of  Otlober  *"Z excepted  t0 
then  next  following,  which  is  within  5JTears  after  his  full  Age,  he  entered,   whereupon   he  has  ^JZ.IZ 


brought  this  Action,  fo  that  without  Queftion  he  has  fully  purfued  the  Tenor  of  that  Branch       tions  rsmoved ? 

And  as  to  the  third  Point,  viz.  admitting  that  the  Demandant  and  his  Grandfather  alfo  is  bound  3  Point 
by  the  Body  of  the  Aft,  and  that  the  Demandant  is  not  comprifed  within  the  Exception,  whether  AdmittinB  fchat 
or  no  he  (hall  be  aiaed  by  the  firft  Saving.     And  as  to  this,  Walfh,  Brown,  and  Saunders  held  that  ^-d^L**. 
5W  the  Demandant  ihall  be  aided  by  the  Senfe  and  reafonable  Conftruction  of  the  Words  of  ££?££ 
the  firft  Saving.     And  firft  of  all  they  faid,  that  Acts  of  Parliament  are  Laws  pofitive  which  »nd  "*  ~«™-' 
confift  of  two  Part..     *  The  firft  is    the  Words  of  the  Aft,  the  other  is  the  Senfe,  for  the  Letter  £££%£ 
without  the  benfe  does  not  make  the  Law,  but  the  Letter  and  the  Senfe  together,  and  every  one*™01^*11 
that  would  be  acquainted  with  the  Law  pofitive  ought  to  underftand  them  both.     And  the  Way  tltt'J^ 
to  apprenend  the  Senfe  is  to  eonfider  the  common  Law,  which  is  the  Ancient  of  every  pofitive     '„  A     * 
Ifjvias ifi«™ .faid),  and  has  a  Place  in  the  Expofition  of  the  Law  pofitive  3  and  thereby  the  aS^M^ 
Mifchiers  and  Inconveniences,  which  are  in  the  Letter,  are  to  be  considered  and  avoided  by  the  ^s(a)-467(f). 
Application  of  Reafon,  and  by  putting  fuch  b  Conftruction  upon  the  Letter  of  the  Law  pofitive  „  P  fl  ,   m 
as  fhall  exclude  all  Rigours  and  Mifchiefs,  and  ftand  with  Equity  and  good  Reafon.     Then  here 
the  Words  of  the  Aft  are,  that  the  Fine /hall  conclude  as  well  Privies  as  Strangers,  fuch  is  the 
Letter.     But  who  is  a  Privy,  and  who  is  a  Stranger,  the  Letter  does  not  fhew,  is  Brown  faid,  but 
this  the  common  Law,  which  is  a  Mafter  in  Expofition,  fhews  us,  viz.  c  he  is  a  Privy  who  is  not    0  b      ■ 
Party,  and  between  whom  and  the  Party  there  is  Privity  of  Blood,  as  the  Heir:  For  properly  ,I77, 

thofe  who  levy  the  Fine  are  diftant  Parties,  and  their  Heirs  are  Privies,  and  the  Fine  now  con- 
cludes Privies,  for  all  Privies  were  not  concluded  before,  as  the  Heirs  in  Tail,  but  Parties  were 
concluded  by  a  Fine  at  common  Law,  and  therefore  it  was  not  neceffary  that  the  Letter  fhould 
extend  to  them.     d  And  Strangers  are  thofe  who  are  not  Parties  to  the  Fine,  nor  Privies,  as  Sto-  d  0  Bendl  ... 
wel  the  Grandfather  here  was,  who  is  a  mere  Stranger  to  the  Fine,  and  to  the  Blood  of  the  Par-      '       ' 
ties  to  the  Fine,  and  therefore  he  is  included  and  touched  by  the  Body  of  the  Act       Yet    Sir 
there  is  a  Saving  to  him  and  his  Heirs,  fuch  Right,  Claim,  and  Interest  as  they  had  to  or  in  the  faid 
Lands  at  the  Time  of  fuch  Fine  engrofjed,  fo  that  they  purfue  their  title,  Claim,  or  interefl  by  Way 
of  AStion  or  lawful  Entry  within  five  Tears  next  after  the  Proclamations  had  or  made.     And  there- 
fore although  the  Pine  is  made  a  final  Conclufion  to  Strangers,  yet  the  Makers  of  the  Act  had 
Regard  to  former  Rights,  and  ordained  Remedy  for  the  Prefervation  of  them,  which  was  a- 
greeable  to  the  Nature  and  Confideration  of  a  Fine  at  the  common  Law  before  the  Statute  of  Non- 
claim,  viz.  in  giving  Time  to  make  Claim  thereco.     So  that  it  feems  the  Reafon  of  the  com- 
mon Law  is  the  Foundation  of  this  Act,  and  therefore  the  Fine  after  the  Proclamations  is  be- 
come of  great  Force  and  Puiffance,  but  neverthelefs  the  former  Right  is  faved.     And  to  fuch 
Intent  was  the  firft  Saving  made,  by  which  the  Right  which  is  confeffed  to  be  in  Stowel  the  Grand- 
father is  faved  not  only  to  him  but  to  his  Heirs  alfo,  fo  that  they  purfue  their  Title,  Claim    or 
Interefl:   by  Action  or  lawful  Entry  within  five  Years  after  the  Proclamations  had  or  made.     And 
fo  it  is  to  be  noted  that  Time  is  given  to  him  and  to  his  Heirs  to  purfue  the  Right  within  five 
Years.     So  that  he  and  his  Heirs  have  Election  given  them  to  commence  the  Purfuit  of  their 
Right  at  what  Day  they  pleafe  within  the  five  Years,  and  it  fhall  net  be  accounted  the  Folly  of 
him  or  his  Heirs  if  they  protraft  the  Time  until  the  laft  Year,  or  the  laft  Day,  becaufe  the  Aft 
gives  them  Election  at  what  Time  to  purfue  it  within  the  five  Years,  fo  that  no  Folly  or  Latches 
can  beimputed  to  Stowel  the  Grandfather  or  to  his  Heirs,  until  the  whole  five  Years  are  elapfed. 
And  then  when  Stowel  the  Grandfather  is  dead  in  the  mean  Time  by  the  Hand  of  God,  and  the 
Right  is  defcended  to  his  Heir,  who  is  under  the  Age  of  6  Years,  it  was  not  the  Intention  of 
the  Makers  of  the  Act  that  fuch  Heir  fhould  be  driven  to  make  his  Claim  by  Action  or  Entry, 
for  at  fuch  Age  he  has  no  Underftanding  norDifcretion  to  know  his  Right,  nor  to  make  Entry, 
or  commence  Suit,  and  fuch  Perfons  were  never  intended  by  the  Makers  of  the  Ad;  but  the 
Saving  is  general  to  him  and  to  his  Heirs,  wherein  Stowel  the  Demandant  is  included,  becaufe 
he  is  Heir  to  him  who  had  the  Right.     But  there  is  a  Condition  in  the  Saving,   viz.  fo  that  they 
pursue  their  Title,  csV.  which  Word  (they)  is  as  much  as  that  he  and  his  Heirs  fhall  purfue  their 
Title,  &c.  within  five  Years ;  and  there  the  Heirs  intended  are  fuch  as  are  of  full  Age,  of  whole 
Mind,  uncovert,  at   large,  out  of  Prifon,  and  within  the  Realm,  for  fuch  had  the  full  Ufe  of 
Reafon,  and  were  free  from  any  Impediments,  and  Folly  might  be  imputed  to  them  in  not  pur- 
ging their  Right,  and  the  Makers  of  the  Acl:  never  intended  to  bind  any  who  had  Right,  but 
thofe  only  to  whom  Latches  of  Suit  or  Entry  might  be  imputed.     And  Latches  of  Suit  or  Entry 
cannot  be  imputed  to  an  Infant,  whom  God  has  not  endowed  with  Underftanding  or  Reafon,  for 
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re  the  other  Imperfections  or  Impediments,  and  this  as  ftrongly  as  if  the  Words  had  been  exprefs- 
■$  Jy  thus,  viz.  fo  that   the  Parties  who  have  Right  and  their  Heirs  of  full  Age,  of  whole  Mind, 


»  Ame  363(b). if  he  fhould  take  an  Action,  his  Right  and  his  Action  might  be  fuch  as  a  Writ  of  Right,  and 
PcrBrmun  the  ij']jej  which  he  could  not  prof  cute,  nor  compel  the  other  Party  to  anfwer  to  durino-  his  Non- 
fa  m.  36.  Ed.  3..age,  but  the  Parol  fhould  demur,  and  then  it  would  be  in  vain  to  force  one  to  take  an  Action 
|ite.Affize4«.  during  his  Nonage,  which  he  cannot  proiecute,  nor  compel  the  other  Party  to  anfwer  to  during 
feSin9"'Faiier,"his  Nonage,  and  fuch  never  was  the  Intent  of  the  Makers  of  the  Aft  :  But  the  Heirs  meant 
&C'bJ2VJEfaw*'  ^    t^le  A<-^  ^ia"    ^e   taken  in    a  reafonable   Senfe   for  fuch   as  are  of  full    Age,  and  void  of 
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Affizes  h5.  a.  and  void  of  the  other  Defefts  or  Impediments  purfue  their  Title,  &c.  within  five  Years,  &c.  a  For, 
£j* £USjl'. as  ic  has  been  faid  before,  fuch  Conftruftion  ought  to  be  made  of  the  Words  of  Afts  of  Parlia- 
zinii.  414.  ment  as  may  beft  ftand  with  Equity  and  Reafon,  and  moftly  avoid  Rigour  and  Mifchief.  And 
?h.  H?p?c.ap. i?  t*ie  Word  (Heirs)  fhould  be  fo  expounded  here  as  to  comprehend  Infants  perhaps  but  of  a  Year 
3Bac  Abr.  131.  old  or  under,  who  cannot  fpeak,  and  to  impute  Latches  to  them,  fo  that  they  fhall  lofe  their 
DHJi'izfnK. 2!'  Right  for  Default  of  Suit  or  Ciaim  during  the  Time  that  they  are  void  of  Reafon  and  Under- 
pi.  6. 7.  tit  En-  {landing  by  the  Inftitution  of  God  himfelf,  would  be  very  hard  and  inconvenient.  And  hereupon 
''  p ' 13'  Saunders  faid  that  by  the  Aft  of  Wejlminfter  i.  cap.  25.  if  one  named  a  Dijfeizor  in  AJfze  vouches  a 
c  4  Bac  Abr.  Recor^  an({  fans  at  (fa  j)ay^  he  fhall  be  imprifoned  for  a  Tear,  b  yet  if  an  Infant  named  a  Diffeizor 
A  p  c  vouches  a  Record  and  fails,  he  fhall  not  be  imprifoned,   as  it  is  adjudged  in  our  Books,  notwith- 

ai.  1  show/84!  (landing  he  is  contained  in  the  Letter  of  the  Statute,  as  Stowel  the  Demandant  is  here  in  the 
3Bac.Abr.13L  Name  of  Heir,  but  forafmuch  as  he  has  not  Difcretion,  the  Expofitors  of  the  Law  heretofore 
•  Bro.  Cover-  have  taken  it  that  an  Infant  was  not  intended  in  fuch  Cafe,  although  he  was  comprehended  in 
Itud.  i;b.  2.  the  Letter  as  well  as  another,  and  accordingly  it  has  been  adjudged.  c  So,  he  faid,  if  an  In- 
caP.  46.fo. 275.  fant  ;S  a  Bailiff  or  Receiver,  and  he  accounts  before  Auditors  affigned,  and  is  found  in  Arrears, 
Co.  Lht'.  380' b!  the  Auditors  cannot  commit  him  to  the  next  Goal,  and  yet  the  Statute  of  Wejlminfter  2.  cap.  1 1. 
a  inft.  401.  is  general  in  fuch  Cafe,  viz.  that  they  may  commit  all  Bailiffs  and  Receivers,  but  an  Infant  who 
1  shov.31.vin.  has  not  Difcretion  is  not  intended  by  the  reafonable  Senfe  of  the  Letter,  nor  is  he  bound  by  the  Aft. 
Bbr'  'itself d  So  Walfo  ancl  he  alfo  faid,  that  if  an  Infant  be  convifted  of  the  Ravifhmentof  another's  Ward,  he 
contra  1  show,  fh  ill  not  be  imprifoned  for  the  King's  Fine,  and  yet  the  Statute  of  Merlon  cap.  6.  is  general 
83,  Per  Eyre  j.  \n  th\s  Cafe,  viz.  whatfoever  Layman  J  hall  be  conviSt  thereof,  he/hall  be  imprifoned.  And  hereupon 
f  Godb.  365.  Walfh  faid  that  if  a  Woman  confents  to  a  Ravifher,  the  next  of  Blood  to  whom,  &c.  fhail  have 
%  vin.  Abr.  tit.  Title  to  enter,  &c.  by  the  Statute  of  6Rich.  2.  cap.  6.  yet  if  a  Feme-infant  be  ravifhed,  and.fhe  con- 
EufantB.a.pi.7.  fent;s  to  the  Ravifher  before  the  Age  of  12  Years,  the  Heir  cr  next  of  Blood  to  whom  the  Land 
i>  2-7  Aff.pi.  32.  ought  to  come,  &c.  fhall  not  enter,  and  yet  fhe  is  within  the  Letter,  viz,  if  Ladies,  Daughters, 
T^'cH.ToT.aT^  other  Women  confent,  but  fhe  being  of  that  Age  is  under  the  Age  ofConfent,  becaufe  fhe  is 
p^^w/».'.Dr.&  without  Difcretion;  fo  that  though  fhe  is  within  the  Purview  of  the  Aft  by  the  Generality  of 
cap.  17.  fo.'  51.  tne  Words,  yet  fhe  is  let  out  of  it  by  the  Help  of  the  reafonable  Conftruftion  made  of  them.  And 
Litt.  §408,  fo  here  the  Word  (H  irs)  ought  to  be  intended  Heirs  of  full  Age,  for  if  we  eonfider  the  Nature 
i  t.  35.  h,  6.  of  the  Act  which  they  are  to  do,  viz.  to  purfue  their  Action  or  Claim,  it  will  mew  us  the  mani- 
Uo&uwtisl  *eft  Neceffity  of  making  a  reafonable  Expofition,  that  is,  it  will  inform  us  that  where  Afts  of 
Fiu.  Entry  con- Parliament  injoin  the  doing  or  any  Thing  which  requires  found  and  perfeft  Reafjn  in  the  Execu- 
LUtlVso.  a.°*  t'0"  °f  it,  as  the  profecuting  of  Suits  does,  the  Makers  of  the  Aft  did  not  intend  it  to  be  done  by 
1  Co.  140.  a.  them  who  have  not  perfeft  Reafon,  for  if  fo,  their  Law  would  be  utterly  againft  Reafon,  for  to  in- 
^opi.71.3  *  fift  that  an  Infant  or  Man  of  unfound  Mind,  who  have  no  Reafon,  but  live  in  Ignorance  invin- 
.  cible  (as  Saunders  termed  it)  fhall  ufe  Reafon,  or  elfe  that  they  fhall  lofe  their  Inheritance,  would 
EnfantB.i.^i.sl  be  very  unreafonable,  which  is  never  to  be  prefumed  in  the  Legiflature.  So  that  Difcretion  in 
7  the  Expofition  of  a   Statute  always  mitigates  the  Violence  of  the  Letter,  as  WalfJj  termed  it. 

88.  pf.ai. p?zi  e  But  an  Infant  fhall  be  bound  by  the  Statute  of  Ceffavit  and  of  f  Waft,  and  the  like,  although 
Ed.  4. 24.  b. Per  thofe  Statutes  are  general,  for  Ceffer  is  an  Injury  to  the  Lord,  and  Waft  is  injurious  to  the  Lei- 
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lib.  2.  cap.  28. '  for,  and  he  himfelf  acquired  the  Eftate;  and  Walfo  faid  that  the  Law  prefumes  that  he,  who  has 
Perk.  §i±.      policy  to  acquire  a  Thing,  has  Reafon  to  defend  the  fame  Thing.     s  And  fo,  he  faid,  if  an  In- 
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Poph  130.  vin.  fant  Lord  who  has  Title  to  enter  for  Mortmain  does  not  enter  within  the  Year,  or  does  not  enter 

Abrj  **•  Enfant  into  the  Land  of  his  Villain  before  the  Villain  has  aliened  the  Land,  he  fhall  be  bound  by  Lat- 

"„"..,.       ches,  for  there  he  had   but  a  Title  to  a  Thing  which  never  was  in  him,  and  it  is  not  like  our 

ni   See  Ante  in.  *-* 

(a).andtheBooks  Cafe  here,  where  the  Demandant  had  a  Right  by  Delcent  upon  a  Difftizin  and  Wrong  done  to 
rherecited.  j^  /\nceft0r,  which  Right  is  favoured  by  all  Laws,  and  efpecially  by  this  Aft  of  Fines,  which 
n  p,  18  Ed.  4.  provides  for  it  in  a  fpecial  Manner,  and  does  not  exclude  any  one  from  the  Benefit  of  it,  unlefs 
br."  &' stud,  there  be  Latches  in  him,  which  cannot  be  imputed  to  an  Infant  who  has  not  Underftandii.g  to 
lib.  a.  cap.  28.  judge  of  the  Time.  And  it  was  faid  that  in  the  Cafes  upon  the  Statutes  before  recited,  where 
a  Finch  163'.  Infants  who  were  within  the  Generality  of  the  Letter  have  been  taken  out  of  the  Letter  by  the 
Co- Li"-  Y2-  a-  Senfe  and  Meaning  thereof,  the  Judges  who  fat  upon  the  faid  Cafes  took  the  common  Law  for 
Poph.  151.  their  Guide,  which  is  a  Mafter  in  Expofition,  the  Reafon  whereof  they  purfued  as  near  as  they 
aRoi.R.  4s»  could.  And  hereupon  a  great  Number  of  Cafes  at  the  common  Law  were  cited,  where  the  In- 
e.  920.  cro.  j.  heritances  of  Infants  are  favoured,  and  they  fhall  not  be  prejudiced  by  Latches ;  h  as  Defcents  fhall 
Godb^Tg.'1'4;  not  ta^ce  away  their  Entry,  ;  nor  fhall  Warranty  bind  them,  where  it  may  be  avoided  by  Entry, 
can.  21  s-  and  many  other  Cafes  were  cited  which  it  is  not  my  Defign  to  recite.  And  alfo  many  Cafes 
palm.  5?s.       were  cited  where  the  Latches   of  Infants  and  other  Afts   fhall    bind  them;  k  as  for  Waif,   Ef- 

I  b)u.    I  12.  -  11- 

iRoi.  Abr.  tray,  Goods  taken  of  them  and  offered  to  Images,  or  wrecked,  or  taken  by  Enemies,  and  not 
7'9-p,a'f3^'r'5' retaken  before  Sun-fet,  or  fold  in  Market-overt,  or  Afts  done  by  them  by  reafon  of  their  Of- 
133. 134- vin-  fice,  '  as  a  Gift  of  Goods  as  Executor,  m  or  Afts  done  by  an  Infant  King,  or  for  Neceffityy 
c'aild'ar'  "  as  an  Obligation  for  Meat  and  Drink,  and  a  great  Number  of  other  Cafes,  between  which 
contra  h.  ax.  and  the  Reafon  of  this  Cafe  many  Diverfities  were  made.  But  this  Cafe  refts  upon  the  Pre- 
pW,.31'  er  fervation  of  the  Inheritance  of  a  Right  defcended,  which  is  favoured  by  the  fame  Statute  of 
4.  H.  7.  And  therefore  Latches  fhall  not  be  imputed  to  an  Infant,  nor  fhall  he  be  prejudiced 
thereby  by  the  Intent  of  the  Makers  of  the  Aft,  which  Intent  they  collefted  from  Reafon  ;  and 

therefore 
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therefore  they  took  it  that  the  Heirs  intended  in  the  Purfuic  of  the  Right  mall  be  Heirs  of  full 
Age.     And  hereupon  Brown  and  Saunders  faid,  that  in  fuch  Conftruction  the  Senfe  of  the  Com- 
mon Law  touching  Fines  before  the  Statute  which  oufted  Nonclaim  fhall  be  followed,  which  was 
the  Foundation  of  this  Act.     For  at  the  Common  Law  Fines  were  of  as  great   Eftimation  and 
Force  as  they  are  at  this  Day  by   this  Act,  and  as  at  the  Common  Law  the  Prefervation  of  an- 
cient Rights  was  confidered,  fo  that  they  were  purfued  within  a  certain  Time,  fo  are  they  by  this 
new  Statute.     a  And  at  the  Common  Law  if  he  who  had  the  former  Right  had  been  of  full  Age  "S.p.Ante^a 
at  the  Time  of  the  Fine  levied,  and  had  died  within  the  Year,  his  Heir  being  within  Age,  the  W^f?' BmuK- 
Heir  within  Age  mould  not  be  bound  to  that  Year  :  For  the  Common  Law  will  not  enforce  the  37*.  °(*"a/c°ft 
Heir  within  Age  to  make  any  Suit  or  Claim,  and  without  Suit  or  Claim  it  will  not  bind  him,-^- 
and  therefore  in  fuch  Cafe  he  was  not  bound  to  the  Time  of  a  Year.     And  if  it  feemed  reafonable 
to  the  Founders  of  our  Law  that  the  Law  mould  be  fo  in  Fines  at  the  Common  Law,  it  is  good 
for  the  Expofitors  of  this  Act  to  approach  as  near  as  they  can  to  the  Reafon  of  the  Common  Law,  3  coXi'^'\7Z'b* 
which  is  the  beft  b  Interpreter  of  the  Words  of  pofitive  Laws,  and  efpecially  in  this  Cafe,  where  11  •  b-78.21.R5.  b.. 
the  Common  Law  and  the  Reafon  thereof  touching  Fines    was  the   Foundation  of   this  Acl,  *  Frtmf^. 
which  is  made  in  a  Manner  to  revive  the  Common  Law.     So  that  it  feemed  to  them  and  to  the/*'  Atkmt\. 
reft  who  argued  on  this  Fart,  that  the  Word  (Heirs)  limited  in  the  Statute  for  the  Purfuit  of  the  ioMoj.'a^" 
Right  fhall  be  intended  Heirs  of  full  Age,  and  that  fuch  Senfe  of  the  Word  is  moil  confonant  to11  Mnd- ijo. 
Equity  and  good  Reafon,  as  well  as  to  the  Common  Law  before  the  Statute,  and  that  by  fuch4BJc.  Abr.647! 
Conftruction  the  Mifchief  and  Rigour  which  would  otherwife  follow  will  be  avoided,  and  that  they  7in- Abr- & 
might  well  enough  have  made  fuch  Conftruction  of  the  Word,  if  there  had  been  nothing  elfe  in  pk  ^An'teio 
the  Statute  in  Favour  of  it.  (*)'■ 

But  they  faid  further,  c  that  when  one  Branch  in  an  Act  is  obfcure,  it  is  ufual  for  thofe  whoc  4Bac.Abr. 
expound  the  Act  to  examine  the  other  Branches :  For  we  may  often  find  out  the  Senfe  of  a  Claufe  645- v^.  Abr. 
by  the  Words  or  Intent  of  another  Claufe.  And  fo  here  the  Intent  of  the  Legiflature  in  this  Point,  p^'gg"1""2"6' 
viz.  that  the  Heir  intended  by  the  Act  for  the  Purfuit  of  the  Right  fhall  be  of  full  Age,  may  be 
well  perceived  by  other  Branches.  And  hereupon  it  is  to  beobferved,  that  out  of  the  general  fur- 
view,  which  is,  that  the  Finejhall  be  a  final  End,  and  Jh all  conclude  Strangers,  Infants  and  the  others 
comprifed  in  the  Exception,  if  they  have  prefent  Right,  are  excepted  for  their  Difabilities  and 
Impediments,  and  are  allo\ved  the  Time  of  five  Years  after  their  Difabilities  and  Impediments  re- 
moved. And  if  the  Makers  of  the  Act  had  fuch  Intent  to  except  them  for  their  Difabilities^ 
where  their  Right  was  prefent,  does  not  the  fame  Intent  hold  Place  where  the  Right,  which  is 
not  bound  until  five  Years  pafied,  comes  to  fuch  difabled  Perfons  within  the  five  Years  ?  Yes  cer-* 
tainly,  for  the  Right  within  the  five  Years,  and  their  Difabilities  within  the  five  Years,  is  the 
Caufe  which  moved  the  Makers  of  the  Act  to  except  them  until  their  Difabilities  and  Impedi- 
ments were  removed.  And  if  they  make  Allowance  for  the  Difabilities  and  Impediments  to  thofe 
who  had  Right  at  the  Commencement  of  the  five  Years,  they  ought  to  make  Allowance  for  them 
until  the  End  of  the  five  Years,  for  there  is  the  fame  Reafon  in  both  the  Cafes.  And  Brown  faid^ 
can  any  Man  prefume  that  the  Makers  of  the  Act  were  fo  great  Niggards  of  Time,  that  they 
would  not  allow  until  the  End  that  which  they  allowed  at  the  Beginning  ?  No  certainly,  for  the 
former  Right,  and  the  Impediments  and  Defects  which  were  in  them  that  had  the  Right,  is  the 
Matter  which  they  regarded.  And  then  inafmuch  as  the  Fine  is  no  Bar  until  the  End  of  the  five 
Years,  the  Difabilities  and  Impediments  which  are  in  them  that  have  the  Right  in  any  Part  of  the 
five  Years  are  as  much  to  be  refpected  as  the  Imperfections  and  Difabilities  which  are  in  them  that 
have  the  Right  at  the  Time  of  the  Fine  engroiTed,  or  at  the  Commencement  of  the  five  Years* 
And  the  Provifion  which  is  made  in  the  fecond  Saving  touching  the  future  Right  for  fuch  as  have 
the  faid  Imperfections  or  Impediments,  if  the  Right  or  Title  firft  accrues  to  them,  fhews  alio  how 
careful  the  Makers  of  the  Act  were  to  provide  for  fuch  Infants  and  others  as  had  thofe  Imperfec- 
tions or  Impediments.  And  none  can  imagine  that  they  who  excepted  Infants  and  the  other  dif- 
abled Perfons  out  of  the  Purview  at  the  Beginning,  and  provided  for  them  in  the  End,  viz.  in 
the  fecond  Saving,  would  be  regardlefs  of  them  in  the  middle,  viz.  in  the  firft  Saving,  and  there- 
fore the  Heirs  there  fpoken  of,  who  are  bound  to  the  Purfuit  of  the  Right,  are  Heirs  of  full 
Age,  of  whole  Mind,  uncovert,  out  ofPrifon,  and  within  the  Realm,  and  none  others.  And 
as  a  further  Proof  hereof  Brown  alledged  another  Thing  which  he  had  obferved  in  the  fecond  Sav- 
ing touching  the  future  Right,  viz.  if  the  Per/on  to  whom  the  Right  firft  accrues  be  covert,  within- 
Age,  in  Prifon,  out  of  the  Realm,  or  not  of  whole  Mind,  that  then  their  Right  fhall  be  favedto  them  and 
to  their  Heirs  until  they  come  of  full  Age,  out  of  Prifon,  within  the  Realm,  uncovert,  and  of  whole 
Mind,  fo  that  they  and  their  Heirs  take  their  Anions  or  lawful  Entry  within  five  Tears  next  after  they 
come  and  be  of  full  Age,  out  ofPrifon,  within  the  Realm,  uncovert,  and  of  whole  Mind ;  by  which 
Claufe,  he  faid,  it  is  enacted  that  if  one  in  whom  the  future  Right  firft  veiled  be  within  Age,  or 
has  the  other  Impediments,  and  afterwards  he  comes  of  full  Age,  or  the  other  Impediments  are  re- 
moved, and  two  or  three  Years  afterwards  he  dies,  his  Heir  being  within  Age,  or  having  the  o- 
ther  Impediments,  fuch  Heir,  after  he  comes  of  full  Age,  or  after  the  other  Impediments  are  re- 
moved, fhall  have  five  Years,  for  the  Words  are,  fo  that  they  and  their  Heirs  take  their  Atlion  or 
Entry  within  five  Tears  next  after  that  they,  &c.  which  is  as  much  as  to  fay,  next  after  that  he  and 
his  Heirs  are  of  full  Age,  out  of  Prifon,  within  the  Realm,  uncovert,  and  of  whole  Mind,  fo 
that  in  fuch  Cafe  the  Heir  ought  to  have  five  Years  after  he  is  of  full  Age,  and  free  from  the  o- 
ther  Impediments,  as  well  as  his  Anceftor  is  to  have  it  by  the  exprefs  Letter  of  the  Act.  Where- 
upon he  concluded  that  inafmuch  as  the  Makers  of  the  Act  intended  in  fuch  Cafe  that  the  Heir 
fhould  have  five  Years  after  his  full  Age,  where  his  Anceftor  was  of  full  Age,  for  the  Sal- 
vation of  the  future  Right  vended  in  his  Anceftor,  and  that  he  fhould  not  be  bound  to  the  five 

5  A  Years 
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Years  next  following  the  Time  in  which  the  five  Years  commenced  in  the  Anceftor,  afort'iore  they 

intended  that  Stowel  the  Demandant  mould  not  be  bound  to  the  five  Years  next  after  the  Time  in 

which  the  five  Years  commenced  in  his  Anceftor  tor  the  prefent  Right,   which  is  of  greater  Value 

and  Eftimation  than  the  future  Right. 

a  via.  Abr.tit.      And  he  and  Saunders  alfo  faid,  that  if  a  Stranger  to  the  Fine  who  is  of  found  Mind  a  becomes 

Fine  w-  4-  *)?■  non  fana  memorise,  b  or  is  imprifoned  the  third  Year  after  the  Proclamations  made,  and  fo  continues 

Symbfpt.  2.     until  the  five  Years  are  expired,  and  afterwards  he  becomes  of  found  Mind,  or  is  out  of  Prifon, 

fo.  67.  b.  shep.  j^  fl^n  nQt  be  conciucjed  by  the  Fine,  for  Latches   in  profecuting  his   Right  cannot  be  imputed 

58,77.  to  him  who  wants  Memory  or  Liberty.,  and  therefore   luch  Perfon  was  not  comprehended  in  the 

Intent  of  the  Statute.    But  in  this  Cafe  if  a  Stranger  to  the  Fine  in  the  third  Year  had  gone c  beyond 

bWefoS6sma"  ^ea'  or  nac*  ta^en  d  Hufband,  and  fo  had  continued   until  the  five  Years  were  palled,    there  he 

sheg!  p'raft.  '  fhould  be  bound,  for  the  going  beyond  Sea,  or  taking  Hufband  are  voluntary  Acts,  but  lnfanity 

Counf.  58,77.   of  Mind  and  Imprifonment  are  againft  the  Will  of  the  Party.     And  therefore  they  faid  that  the 

e  ibid.  58, 77,  Letter,  ought  to  be  conftrued  in  a  reafonable  Senfe. 

7t8-^'s6s8ymab;  And  they  who  argued  on  this  Part  faid,  that  if  one  fhould  only  adhere  to  the  Letter  of  this 
Bmfjys it feems Statute,  and  not  have  Recourfe  to  a  reafonable  Senfe  or  Intent  beyond  the  exprefs  Letter,  we 
behfen7beyLde  fhould  by  fuch  Kind  of  Expofition  introduce  many  Abfurdities.  e  And  thereupon  Brown  (aid,  if 
scaintheKing'san  Infant  who  has  prefent  Right,  and  who  is  excepted,  dies  within  Age,  his  Uncle  being  his  Heir 
commaid.hiS  and  of  ful1  A§e>  W  the  Lecter  of  the  Statute  the  Uncle  (hall  not  have  five  Years,  but  (hall  be 
bound,  for  the  Act  is,  that  Infants  and  their  Heirs  flo  all  take  their  Aclion  or  Entry  within  five  Years 
d  weft'sSymb.  next  afler  f/3af  ffcy  fa  0j  the  full  Age  of 21  Tears,  and  the  Infant  himfelf  never  came  to  the  Age  of 
shep.'  Praa.'  "'  2 i  Years,  fo  that  by  the  Letter  he  is  out  of  the  Ciaufe,  but  yet  he  is  not  fo  by  the  Intent.  f  And 
counf.  58,77-  jn  fuch  Cafe  if  the  Infant  excepted  having  Right  had  entered  within  Age,  and  by  his  Entry  had 
»  shepiPraa.  avoided  the  Fine,  and  afterwards  had  come  to  full  Age,  and  after  his  full  Age  had  permitted  the 
Conufee  to  be  five  Years  in  Poffeflion  without  Entry  or  Aclion  made  or  brought  by  him,  now  by 
f  ibid.  the  Letter  of  the  Act  he  who  was  the  Infant  fhould  be  barred,  and  the  Conufee  fhould  retain  the 

Land,  for  the  Act  ordains,  that  the  Infant  Jh all  take  his  Aclion  or  lawful  Entry  within  five  Tears 
after  that  he  conies  of  full  Age,  and  this  he  has  not  done,  but  inafmuch  as  within  Age  he  took  his 
lawful  Entry,  and  fo  avoided  the  Fine  for  ever,  he  is  at  Liberty  20  Years  after  his  full  Age  to 
enter  or  bring  his  Action  by  the  Intent  of  the  Makers  of  the  Act.     And  fo  he  and  Saunders  faid 
that  the  Exception  is  of  Perfons  being  within  the  Age  of  2 1  Years  at  the  Time  of  the  Fine  levied, 
g  4  Bac.  Abr.    g  But  if  the  Diffcizee  dies,  his  Wife  enfeint  with  a  Son,  the  Diffeizor  levies  a  Fine,  and  afterwards 
rifFiawtt  tne  S°n  is  born,  now  he  is  not  excepted  by  the  Letter  of  the  Act,  for  the  Act  excepts  no  Infant 
§7.  fo.  263.     but  fuch  as  at  the  Time  of  the  Fine  levied  were  within  the  Age  of  21  Years,  and  none  is  within 
2' fo  s6  yi£b"6pt;the  Age  of  21  Years  but  fuch  as  is  in  rerum  natura,  and  in  this  Cafe  the  Son  was  not  born,  nor  in 
a.  shep.  Praa.  rerum  natura  at  that  Time,  nor  can  it  be  faid  that  he  was  within  the  Age  of  2 1  Years  at  the  Time 
oun '  7°*  7  '  of  the  Fine  levied,  for  his  Age  is  accounted  from  the  Time  of  his  Birth,  and  he  was  not  born  at 
that  Time,  fo  that  he  is  out  of  the  Letter,  but  yet  he  is  within  the  Intent,  and  (hall  be  aided  by 
h  Godb.  308.    the  Exception.     h  For  every  Thing  which  is  within  the  Intent  of  the  Makers  of  the  Act,  altho'  it 
vfn.CAbrb.rti6t!8'De  not  within  the  Letter,  is  as  ftrongly  within  the  Act  as  that  which  is  within  the  Letter  and  In- 
statutesE.  6.    tent  alfo.     ;  And  of  the  Perfons  excepted  the  Letter  binds  none  to  five  Years  after  their  full  Age 
p ' io'  but  thofe  who  were  within  Age  at  the  Time  of  the  Fine  levied   and  engroffed,  which  are  two  fe- 

CouT  Pra<8-  veral  Times,  for  there  may  be  ten  Years  and  more  between  the  levying  and  the  engroffing,  yet 
he  who  is  born  after  the  Fine  levied,  and  who  was  an  Infant  at  the  Time  of  the  engroffing,  is  not 
at  large,  but  is  bound  to  Entry  or  Action  within  five  Years  after  his  full  Age,  as  Saunders  faid, 
as  well  as  he  who  was  in  rerum  natura,  and  an  Infant  at  the  Time  of  the  Fine  levied  and  engrof- 
fed.    So  that  the  Senfe  of  the  Text,  and  the  Intent  of  the  Legiflature  avoids  all  Abfurdities. 
ft  sheP.  Praft.  k  And  if  a  Diffeizor  levies  a  Fine  which  is  engroffed,  and  the  Diffeizee,  who  was  at  full  Age  at 
Counf.  70.       tne  Time  of  the  Fine  levied,  dies  after  four  Proclamations  made,  and  before  the  fifth  Proclama- 
tion, his  Son  and  Heir  being  within  Age,  and  continuing  within  Age  all  the  five  Years,  now  he 
(hall  be  bound  by  the  Letter  of  the  Act,  for  the  Letter  does  not  except  him  becaufe  he  had  no 
Right  at  the  Time  of  the  Fine  levied  :  But  yet  it  is  clear  (as  Saunders  faid)  that  inafmuch  as  the 
five  Years  did  not  commence  in  his  Father,  nor  any  Part  of  them  attached  in  the  Father,  he  the 
Son  is  excepted  in  the  Intent,  for  the  Intent  of  the  Exception  was  to  except  thofe  who  had  Right, 
1  shep.  Praa.  and  who  were  Infants  at  the  Commencement  of  the  five  Years.     '  So  is  it  (as  he  faid)  if  the  Dif- 
Counf.  7o3  7i,  fejzee  was  of  whole  Mind  at  the  Time  of  the  Fine  levied  and  engroffed,  and  after  the  fourth  Pro- 
clamation and  before  the  fifth  he  becomes  non  fan*  memorise,  or  is  imprifoned,  and  fo  continues 
all  the  five  Years,  and  afterwards  becomes  of  whole  Mind  or  out  of  Prifon,  he  (hall  have  five 
Years  after  this  by  the  Intent  of  the  Exception  and  of  the  Ciaufe  afterwards  touching  the  Perfons 
excepted,  altho'  the  Text  itfelf  does  not  warrant  it.     And  many  other  Cafes  were  put  by  Walfh 
upon  this  and  other  Acts  of  Parliament,  chiefly  to  prove  that  the  Judges  have  from  Time  to  Time 
conftrued  Statutes  in  a  benign  Senfe  in  Order  to  foften  the  Rigour  of  the  Text. 

Whereupon  they  concluded  that  the  firft  Saving,  viz.  to  Strangers  and  their  Heirs,  fo  that  they 
purfue  their  Title  and  Claim,  &c.  which  is  as  much  as  to  fay,  fo  that  the  Strangers  and  their  Heirs 
purfue,  &c.  ought  to  be  fo  underftood  that  the  Heirs,  who  are  to  purfue  the  Right,  (hall  be  of 
full  Age,  fo  that  they  may  know  their  Right,  and  in  what  Manner  they  are  to  enter  or  fue  for 
if,  and  that  this  Conftruction  is  not  taken  by  Equity  (which  is  a  Thing  out  of  the  Letter),  but  is 
declarative  of  the  direct  Senfe  of  the  Word  (Heirs)  bound  to  the  Purfuit,  which  Declaration  is  an 
Expofition  of  the  Senfe  of  the  Letter,  and  no  Part  of  Equity  •,  and  that  Stowel  she  Demandant 
being  the  Heir,  but  not  of  full  Age,  was  not  bound  to  the  five  Years  attached  in  the  Father, 
but  was  at  large.  But  all  of  them  (as  I  underftood  them,)  argued  that  he  was  bound  toTime  by 
the  Intent  of  the  Act,  viz.  (as  Saunders  faid)  that  he  (hall  have  five  Years  de  novo,  and   that  he 

was 
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was  bound  thereto  by  the  Equity  of  the  Purview,  which  binds  the  Perfons  excepted  to  five  Years, 
for  the  fame  Realbn  holds  in  both  the  Cafes. 

As  to  the  fecond  Saving,  which  is  the   fourth  Point,  Harper,  Bendloe,  Walflo,  and  Saunders      4  Pohfc 
faid,  that  admitting  that  Stowel  the  Demandant  is  bound  by  the  Body  of  the  Act,  and  is  not  aid-'^KL^** 
ed  by  the  Exception,  nor  by  the  firft  Saving,  yet  the  fecond  Saving  fhall  aid  him,  and  he  is  within  dam  is  bound  by 
the  Benefit  of  it.     For  this  fecond  Saving  faves  to  all  other  Perfons  fuch  Right  as Jhall  firft  accrue,  Aaf and  riof6 
remain,  defend,  or  come  to  them  after  the  Proclamations  made,  by  Force  of  any  Gift  in  Tail,  or  by  any  other  compiifedmthe 
Caufe  or  Matter  had  or  done  before  the  Fine  levied,  fo  that,  IBc.  and  if  fuch  Perfons  at  the  Time  of  aidedPby  "heXii 
fuch  Right  defcended,  &c.  be  within  Age,  then  the  Right  is  referved  until  they  come  of  full  Ao-e,  Saving,  whether 
fo  that  they  take  their  Entry  within  five  Years  after  their  full  Age.     Whereupon  two  Things  are  tided  by  the  fe- 
to  be  confiJered,  firft,  if  the  Right  here  is  fuch  as  brings  the  Demandant  within  the  Words  of cond  Savin§- 
this  Branch  ;  fecondly,  if  the  Demandant  is  fuch  a  Perfon  as  is  intended  by  this  Branch. 

And  the  Right  here  is  fuch  a  Right  as  is  mentioned  in  the  Branch,  for  the  Right  came  to  the 
Demandant  by  Defcent,  viz.  from  his  Grandfather  to  him  •,  and  it  firft  defcended  to  him  a'ter  the 
Fine,  for  it  defcended  to  no  other  Perfon  after  the  Proclamations  ma  \e  before  it  defcended  to 
Stowel  the  Demandant;  and  it  defcended  by  Caufe  or  Matter  done  before  the  Fine  levied,  for  the 
Diffeizin  was  done  before  the  Fine  levied,  whereby  (as  Waljh  termed  it)  the  PofTeffion   and   the 
Right  were  fevered,  for  thereby  John  Zouch  had  taken  away  the  PofTeffion  from  Stowel  the  Grand- 
father, which  he  had    by  Defcent  or  Purchafe,  and  had  left  the  Right  in  him,  which   Right 
being  in  effe  before  the  Fine  levied,  by  Force  of  Matter  or  Caufe  before  the  Fine  levied,  is  after 
the  Proclamations  firft  defcended  to  the  now  Demandant.     So  that  every  Word  of  the  Statute  is 
fatisfied,  and  he  being  an  Infant  ought  to  have  five  Years  after  his  full  Age  by  the  Words  of  the 
Branch;  and  aitho'  the  Right  immediately  after  the  Proclamations  was  in  Stowel  the  Grandfather, 
who  was  of  full  Age,  yet  this  is  no  Impediment  to  the  Demandant's  taking  Benefit  of  the  Claufe, 
for  he  is  the  firft  to  whom  it  defcended,  and  there  was  no  Defcent  of  the  Right  to  the  Gnndfa- 
ther,  but  the  Defcent  came  firft  to  the  Demandant  after  the  Proclamations.     So  that  the  Right 
is  in  the  Demandant  in  other  Manner  than  it  was  in  his  Grandfather,  and  therefore  he  is  within 
the  Words.     And  the  full  Age  of  his  Grandfather  is  no  Caufe  to  exclude  him  from  the  Benefit 
which  the  Words  in  this  Branch  give  him  having  the  Right  of  the  Grandfather  in  other  Form,  but 
he  fhall  have  five  Ye^rs  afcer  his  full  Age.     And  hereupon  Bendloe  put  this  Cafe,  viz.  atwo  Join-  aVin.  Abr.  tit. 
tenants  are  diffeized,  whereof  one  is  within  Age,  the  DifTeizor  levies  a  Fine  with  Proclamations,  ?^fantpB'  pk  9* 
four  Years  pafs  after  the  Proclamations,  and  afterwards  the  Jointenant  of  full  Age  dies  before  thecounf.  p,. ' 
five  Years  paffed,  the  other  being  within  Age,  the  Infant  Survivor  fhall  have  five  Years  after  his 
full  Age,  as  well  for  the  Moiety  which  was  in  his  joint  Companion,  who  was  of  full  Age,  as  for 
the  other  Moiety,  for  the  Right  of  that  Moiety  which  was  in  his  Companion  of  full  Age  firft  ac- 
crued to  him  after  the  Proclamations  made,  by  Force  of  Caufe  or  Matter,  viz.  the  Jointenancy, 
made  before.     So  that  he  is  within  the  Words  and  Intent  of  the  Branch,  notwithstanding  that  the 
Moiety  was  in  his  Companion  before,  for  it  is  in  him  now  in  another  Form.     And  fo   here  the 
Right  is  in  the  Demandant  in  another  Form  than   it  was   in    his    Grandfather,  that   is   to   fay, 
by   Defcent,  and   if  it    is  in  another  Form,    then   it  is   intended   by   this  Branch.     And  Walfh 
in   his   laft   Argument  faid,    b  that  if  a    Man    difieizes   a   Feme    fole,    and   afterwards   takes  b  o.  Bendi. 
her  to  Wife,  and  they  have  IfTue,  and  the  Hufband  is   diffeized,  the  DifTeizor    levies    a  Fine  ^bw<f*  fo 
with  Proclamations,  the  Hufband   dies  four   Years   after   the    Proclamations,  and  before  the  ^"Y  siiep". 
fifth    Year    is    paffed,  the    Iffue  being   of  full   Age,  and    afterwards    the  Mother  dies,    and  the  Praa- Counf- 
fifth  Year  paffes,  now  the   Iffue  is  bound  as  Heir  to   his  Father,  for  in  this  Refpect  he  and  his    '  s  ' 
Father  had  but  five  Years  together  ;  but  yet  as  Heir  to  his  Mother  he  fhall  have  five  Years  to  be 
accounted  from  the  Time  of  the  Death  of  his  Father,  for  notwithstanding  it  is  one  fame  Land, 
yet  the  Heir  has  feveral  Rights,  one  as  Heir  to  the  Father,  which  is  the  latter  Right,  and  the  o- 
ther  as  Heir  to  the  Mother,  which  is  the  firft  Right,  and  in  Refpect  of  thefe  he  has  feveral  Times. 
And  in  his  firft  Argument  he  put  this  Cafe,  c  if  the  Hufband  makes  a  Feoffment  of  the  Land  of  cvin.  Abr,  tie. 
his  Wife  upon  Condition,  and  the  Condition  is  broken,  and  afterwards  the  Feoffee  levies  a  Fine  2."weft's  Syiflb! 
with  Proclamations,  and  the  Hufband  dies  in  the  fourth  Year  after  the  Proclamations,  having  Iffue  pc-  ■>■• f°-  to.  a. 
by  the  Wife,  and  afterwards  the  Wife  dies,  and  the  fifth  Year  paffes,  the  Heir  is  barred  of  his  cw.  $1 
Entry  for  the  Condition  broken  as  Heir  to  his  Father,  but  as   Heir  to  his  Mother  he  fhall  have 
five  Years  from  the  Death  of  his  Father  for  her  Right,  caufa  quafupra.     So  he  and  the  others  on 
this  Part  faid,  d  if  J.  S.  be  Tenant  pur  auter  vie,  the  Remainder  to  another  for  Life,  the  Re-  io  Bend,  <74 
mainder  to  the  faid  J.  S.  for  his  own  Life,  or  in  Fee,  and  is  diffeized,  and  the  DifTeizor  levies  a  Sed  Co.mra  p0ft' 
Fine  with  Proclamations,  and  the  five  Years  pafs,  now  J.  S.  is  bound  for  his  prefent  Eftate ;  but Wifimtt clan. 
if  Cefiuy  que  vie  and  he  in  Remainder  die,  he  fhall  have  other  five  Years  afterwards  for  the  other  Weft's  Symb. 
Eftate  which  he  had  for  his  own  Life  or  in  Fee,  for  it  is  another  Eftate,  and  it  firft  remained  to  shep!  Pra<a.'  ' 
him  after  the  Death  of  him  in  Remainder,  by  Reafon  of  Matter  or  Caufe,  viz.  the  Eftate,  before  Counf.  go.' 
made.     So  that  be  the  Eftate  or  the  Right  one  or  divers,  if  it  comes  in  another  Manner,  as  it 
does  here,  (for  it  came  to  the  Demandant  by  Defcent,  which  is  in  another  Manner  than  it  was  in 
his  Anceftor)  and  the  Party  is  he  to  whom  it  comes  firft  in  fuch  Manner,  it  is  faved  by  the  Ex- 
ception, if  he  be  fuch  a  Perfon  as  is  intended  in  the  fecond  Saving. 

And  as  to  this,  the  Words  are,  faving  to  all  other  Perfons  fuch  Atlion,  &c.  Now  in  Order  to 
know  who  is  another  Perfon,  and  who  not,  the  Premiffes  of  the  Act  are  to  be  confidered.  And 
it  is  to  be  obferved,  that  the  Purview  (as  they  who  argued  on  the  other  Side  faid)  is  general,  viz. 
to  all  Perfons,  and  they  alfo  faid  thit  the  Exception  of  Infants  is  but  of  thofe  Infants  who  have 
Right  at  the  Time  of  the  Fine  levied.  And  Stowel  the  Demandant  was  not  fuch  an  Infant,  for 
then  he  had  no  Right.  And  his  Grandfather  who  was  of  full  Age  was  withih  the  Purview,  and 
i  the. 
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the  firft  Saving  aided  him  and  his  Heirs,  fo  that  they  made  Purfuit  within  five  Years,  But  the 
Heirs  who  are  to  purfue  the  Right  are  intended  Heirs  of  full  Age,  and  fuch  only  are  comprehend- 
ed herein,  as  it  has  been  faid,  and  Stowel  the  Demandant  being  Heir  is  out  of  it,  becaufe  he  is 
within  Age ;  fo  that  he  is  other  than  is  contained  in  the  Exception,  and  other  than  is  contained 
in  the  firft  Saving.  And  then  forafmuch  as  the  Right  is  descended  to  him  firft  after  the  Fine 
engroffed  and .  the  Proclamations  made,  which  Right  defcended  or  came  by  Caufe  of  Matter 
had  or  done  before  the  Fine,  viz.  the  Diffeizin,  and  he  is  another  Perfon  than  is  comprehended 
in  the  Exception,  or  in  the  firft  Saving,,  he  mud  by  the  exprefs  Words  be  aided  by  this  fecond 
Saving.  And  altho'  the  Heir  within  Age  cannot  pro'perly  be  called  another  Perfon  when  he  is  of 
full  Age,  yet  here  the  Matter  being  confidered,  he  may  be  called  another  by  the  Intent  of  the 
Makers  of  the  Act,  inafmuch  as  he  has  the  Right  of  the  Father  in  another  Manner  than  the  Fa- 
*  Ante  367  (b)  ther  had  it,  that  is  to  fay,  by  Defcent.  For  in  the  Cafes  put  a  by  Walfh,  the  Heir  who  is  barred 
and  (c)"  as  to  the  Right  of  the  Father  may  be  called  another  Perfon  as  to  the  Right  of  the  Mother,  with 

Refpeft  to  the  Intent  of  the  Makers  of  the  Aft,  for  they  name  one  fame  Perfon  as  another  Perfon, 
b  vin.  Abr.  tit.  where  he  has  another  Right  or  another  Eftate.  b  As  if  one  has  an  Eftate  for  the  Life  of  A.  Re- 
FincF.  a.  4.  '  mainder  to  him  for  the  Life  of  B.  Remainder  to  him  for  the  Life  of  C.  and  he  is  dilTeized,  and 
symb.^tf^  fo.  the  Diffeizor  levies  a  Fine  with  Proclamations,  now  for  the  prefent  Right  he  has  five  Years  by 
69-  b-  the  firft  Saving  ;  and  if  after  the  five  Years  A  dies,  he  fhall  have  other  five  Years  for  the  nexc 

Remainder,  by  the  fecond  Saving,  which  gives  them  to  other  Perfons  who  have  future  Right, 
and  if  after  the  five  Years  B  dies,  he  fhall  have  other  five  Years  for  the  fecond  Remainder.  And 
Brozvn  affented  thereto,  and  cited  this  Text  of  the  Civil  Law,  viz.  quando  duo  jura  in  una  perfona 
concurrunt,  aqjmm  eft  ac  ft  ejfent  in  diverjis ;  and  fo  when  there  are  three  feveral  Rights  in  one 
fame  Perfon,  he  fhall  have  the  like  Benefit  of  them  as  three  Perfons  fhould  have,  if  the  Rights 
were  diftinft  in  them,  for  the  Makers  of  the  Aft  confidered  the  feveral  Rights,  and  in  Refpeft  of 
the  feveral  Rights  which  are  diftinft  in  one  fame  Perfon,  the  Party,  as  to  the  fecond  or  third 
Riofit,  may  be  called  another  Perfon  ;  and  as  he  is  one  fame  Perfon  in  himfelf,  fo  may  he  be  in 
Refpeft  of  the  feveral  Rights.  And  fo  here  the  others  who  argued  on  this  Part  faid,  that  the 
Heir  of  Stowel  the  Grandfather  who  is  within  Age,  and  to  whom  the  Right  which  the  Grandfa- 
ther had  is  defcended,  by  which  Defcent  the  Right  is  in  another  Degree  than  it  was  in  the  Grand- 
•  father,  may  be  called  another  Perfon  than  the  Heir  of  Stowel  the  Grandfather  of  full  Age,  and 
therefore  he  is  comprehended  in  the  fecond  Saving. 

And  hereupon  they  concluded,  that  the  Purview  and  the  Exception  being  added  together,  the 

Demandant  is  not  comprifed  in  the  Purview,   but  is  out  of  it  by  the  Exception;  and  that  he  has 

purfued  the  Time  prefcribed  in  the  Purview  of  the  Aft  for  the  Perfons  excepted  ;  and  tho'  he 

ihould  be  bound  by  the  Body  of  the  Aft,  and  fhould  not  be  comprifed  in  the  Exception,  that  yec 

ThattheDcman-  he  fhall  be  aided  by  the  firft  Saving ;  and  if  not,  that  he  fhall  be  aided  by  the  fecond  Saving. 

dam  ibaii  be  aid-  ^ncj  jf  ne  cannot  oe  aided  by  any  of  the  Claufes,  Saunders  faid  that  yet  he  fhall  be  aided  by  the 

of  thetAa.qulty  Equity  of  the  Aft,  and  he  put  feveral  Cafes  upon  the  Equity  of  Statutes,  viz.  three  upon  the  an- 

e  Theoi.  Dig.    cient  Statutes,  and  three  upon  the  new.    And  fo  they  faid  that  upon  the  whole  Matter  the  De- 

7C0. «:Sb.§S  mandant  fhall  have  Judgment. 

x.  Cah,n\  Caie.      And  Saunders  faid  in  this  Cafe,  c  that  Ireland  and  Scotland  are  other  Realms,  but  that  Scotland 

1  Finch*c*4.      was  held  of  the  Crown  of  England,  and  was  within  the  Fee  and  Seigniory  of  the  King  of  England, 

2  Finch  77, 78.  and  that  he  who  is  in  either  of  thefe  two  Realms  fhall  be  faid  to  be  out  of  the  Realm,  and  fhall 
65?™Pi4o.^'.  be  within  the  Exception.  And  he  alfo  faid,  that  Ideots,  Lunatics,  and  thofe  who  have  Lethargy, 
vin.  Abr.  tit!     fkan  be  comprehended  in  the  Words  of  unfound  Mind,  as  well  as  Madmen. 

Ireland  d.  pi.  1.  Anj  Qn  ^  other  Hand  Puitfal  and  Cams  Serjeants,  and  Southcote,  Wejlon,  Whidon,  Dyer  and 
Tc"an7for  thc  Cailine  Juftices  argued  that  the  Demandant  fhould  be  barred.  And  they  laid  that  Peace  and  Concord 
is  the  End  of  all  Laws,  and  that  the  Law  was  ordained  for  the  Sake  of  Peace.  And  Dyer  faid  that  for 
Peace  Chrijl  defcended  from  Heaven  upon  the  Earth,  and  his  Law,  which  is  the  NewTeftament, 
and  the  old  Law,  which  are  the  divine  Laws,  were  given  only  for  Peace  here  and  elfewhere. 
And  We  si  on  cited  St.  Auguftine,  who  fays,  et  concordid  flat  et  augeturrefpublica,  et  difcordid  ruit  et 
diminuitur.  And  Catline  faid  that  Peace  is  defcribed  in  this  Manner,  Pax,  mater  alma  opidenti*, 
vehitur  curru;  Currus,  ubi  pax  vehitur,  dicitur  unanimitas ;  Auriga,  qui  currum  regit,  dicitur  amor  ; 
Duo  equi  currum  trahentes  funt  concordia  et  utilitas  ;  Comites  pacis  funt  jujiitia,  Veritas,  diligentia,  in- 
dujtria  omnium  artium  parendarum.  Which  Defcription  is  made  up  of  the  Nature,  Properties,  and 
Advantages  of  Peace,  and  of  the  Incidents  thereof,  and  therefore  Peace  which  is  attended  with  fo 
many  Conveniences  ought  to  be  preferved  beyond  all  other  Things.  And  hereupon  Dyer  faid, 
that  one  of  the  Articles  which  the  King  at  his  Coronation  fwears  to  his  Subjefts  to  perform  and 
keep,  is,  that  he  will  preferve  the  Peace,  for  a  more  beneficial  Thing  he  cannot  grant  to  them. 
And  therefore  thofe  Laws  which  bring  the  greatcft  Peace  arc  the  mod  eftimable. 

And  fuch  was  this  Law  touching  Fines,  which  fecured  and  quieted  the  Inheritances  of  People, 

and  fixed  them  upon  a  certain  Foundation.     And  Carus faid  that  fuch  Laws  were  the  moft  worthy, 

for,  he  faid,  Certainty  is  the  Mother  ofRepofe,  and  Incertainty  is  the  Mother  of  Contention.  And 

to  avoid  Contention  in  Inheritances  Fines  were  devifed  by  the  Founders  of  our  Law  at  the  Begin- 

ing,  for  there  is  no  Part  of  our  Law  of  greater  Antiquity.     And  hereupon  Glanvil  was  cited  by 

i  see  Pref  to  Qatline^  d  who  (as  he  faid)  was  a  Judge  of  this  Realm  along  Time  ago,  for  he  died  in  the  Time 

8Co.ef0.  ig'.&c.  of  King  Richard  1.  at  the  the  City  of  Acres  in  the  Borders  of  Jury,  attending  upon  King  Richard 

« chnv  lb.  8.  m  nis  Voyage  to  that  Place  •,  and  in  his  8th  Book  he  treats  of  Fines,  where  he  fays,  e  contingit  autem 

ca?.  1. 10.61.  b.  aliquandb  loquelas  motas  in  Curia  domini  Regis  per  amicabilem  compofitionem  et  finalem  concordiam  termi- 

nari,fed  ex  licentia  Regis  vel  ejusjufticiariorum.    To  the  fame  Purpofe  he  cited  Bratlon  alfo,  who  fays, 

Finis  eft  ex  tr  emit  as  uniufcujufque  rei,  hoc  eft,  idem  in  quo  unaquaque  res  terminatur,  et  ideo  dicitur  fina- 

a.  Us 
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lis  concordia,  quia  imponit finem  litibus.     And  he  cited  many  Fines  of  Antiquity,  viz.  fome *  before  a  That  Fine: 
the  Conqueft,  touching  the  Poffeffions  of  the  Abbey  of  Crowland,  and  divers  fince  the  Conqueft,  were  levied  be- 
proving  the  Continuance  of  Fines  down  from  the  Conqueft  until  the  Time  of  Edw.  i.  in  whofe  queft,  ke  PrSjo 
Reign  Statutes  were  made  concerning  Fines.     And  he  faid  that  Glanvil  fhews  the  Reafon  why  8rc^fo-*i- 
Fines    bore   their  Name,  for  he  fays,  b  dicitur  talis  concordia  finalis,  eo  quod  finem  imponit  negotio,  Symb.pt.s.fo.y. 
adeo  ut  neutra  -pars  litigantium  ab  eo  de  catero  poterit  recedere  -,  which  agrees  with  the  Definition  ■  ^"m"  1*°' 
given  by  the  Statute  of  Fines  made  a  long  Time  afterwards,  which  fays,  c  quia  fines  finem  liti-  vin.  Abr.  trt. 
bus  debent  imponere  et  imponunt,  et  ideo  fines  vocantur,  maxime  cum  posl  duellum  et  magnam  affizam  Fine  A' p1, 4' 
infuo  cafu  ultimum  locum  finalem  teneant  imperpetuum,  <£c.   Wherefore  inafmuch  as  fines  finem  litibus  *  Gianv.  lib.  ?. 
imponebant,  and,  as  Glanvil fays,  finem  imponit  negotio,  they  were  of  the  greateft  Highnefs,  Force, cjp-  ?'  Co-  Litt* 
and  PuifTance,  as  the  Statute  terms  them,  and  therein  they  brought  great  Advantages  to  the  People 
of  this  Land  in  fecuring  their  Inheritances.     And  to  this  Purpofe,  as  well  as  to  prove  that  the  c  Ante  357' 
Statute  which  oufted  Nonclaim,  by  which  Fines  were  enfeebled,   created  much  Difquietude  and 
Contention  in  Inheritances  throughout  the  Realm,  many  Things  were  urged  by  him  and  the  Lord 
Dyer,  and  by  the  others  that  argued   on  this  Part.     d  For  they  faid  that  the  Act  which  oufted  , 
Nonclaim  was  the  Caufe  of  univerfal  Trouble  throughout  the  Realm,  to  avoid  which,  and  to  re-  Per  p^mk  j.' 
ftore  Fines  to  their  former  Puiffance,  the  Statute  of  4.  H.  7.  was  made,  which  is  to  be  weighed  Pollexf-  499- 
and  obferved  in  every  Part :  And  upon  due  Confideration  had  thereof  it  feemed  to  them  that  Stowel 
the  Demandant  fhall  not  take  Benefit  of  his  Nonage,  but  that  he  fhall  be  concluded  by  the  Pur- 
view of  the  Act,  and  that  he  is  not  let  at  large  by  any  Branch  afterwards. 

And  for  the  better  Apprehenfion  of  the  Purview,  the  Preamble  of  the  Ad  is  to  be  confidered, 
which  Dyer  termed  a  c  Key  to  open  the  Minds  of  the  Makers  of  the  A£t,  and  the  Mifchiefs  which  eCo.Litt.  79  a. 
they  intended  to  redrefs.     And  the  Preamble  fays,  the  King  confidering  that  Fines  ought  to  be  of '^g.'cSrfonj.^ 
the  greateft  Strength  to  avoid  Strifes  and  Debates,  and  to  be  a  final  End  and  Conclujion,  and  of  fuch  ^'^c-  Ahr-^s- 
Effecl  they  were  taken  before  a  Statute  made  of  Non-claim,  and  now  it  is  ujed  to  the  contrary,  to  the  smites  e.^.' 
univerfal 'Trouble  of  the  King's  Subjecls,  willeth  therefore  that  it  be  enatled,  &c.  which  Preamble  p1- I00-VideW* 
fhews  that  it  was  the  Opinion  of  the  Makers  of  the  Act,  that  Fines  ought  to  be  of  the  greateft       " '  4' 
Force,  in  order  to  avoid  Contention,  and  therefore  the  Purview  ought  to  be  moft  largely  extend- 
ed to  fulfil  that  Intent.     And  fuch  is  the  Office  of  Expofitors  of  Acts  to  follow  the  Intent  of 
the  Makers  expreffed  to  them  in  plain  Terms.     The  Preamble  alfo  fhews  that  of  fuch  Effect  they 
were  before  the  Act  of  Nonclaim,  whereby  the  Makers  allow  and  approve  of  the  ancient  Fines 
which  were  peremptory  to  the  Right  of  others.     And  further  the  Words  declare  that   now  it  is 
ufed  to  the  contrary,  to  the  univerfal  Trouble  of  the  King's  Subjects,  which   Words  (univerfal 
^trouble)  fhew  us  that  the  Members  of  this  Parliament  had  an  earneft  Defire  to  reform  and  remove 
this  general  Difquietude,  and  this  is  an  Authority  for  us  to  purfue  this  Defire  in  the  Conftruction 
of  the  Purview,  and  to  take  it  moft  ftrongly  againft  the  Caufes  of  that  Trouble,  and  that  is,  a- 
gainft  the  former  Right,  and  againft  thofe  who  had  it. 

And  purfuant  hereto  is  the  Purview,  which  ordains,  the  Proclamations  being  made,  the  Fine  to 
be  a  final  End,  and  to  conclude  Privies  as  well  as  Strangers  to  it,  this  is  the  Body  of  the  Act,  which 
Words  are  to  be  weighed  and  confidered.     And  they  are  as  ftrong  and  effectual  as  any  Words  can 
be,  for  if  the  Fine  fhall  be  a  final  End,  then  all  former  Rights  and  Titles  are  gone,  for  it  can- 
not be  called  final,  if  any  other  is  at  Liberty  to  fet  up  his  former  Right  againft  the  Conufie,  and 
to  difpute  it  with  him.     And  the  other  Words  (that  it  fhall  conclude  as  well  Privies  as  Strangers  to 
it)  tend  to  the  fame  Effect,  f  for  the  Word  (conclude)  is  derived  (as  Catline  faid)  from  the  Latin  f  Co  Litt.37.*, 
Word  conclude,  which  is  compounded  of  two  Words,  viz.  con  and  claudo,  which  Word   claudo 
fignifies  to  enclofe,  or  to  fhut  up,  or  to  end,  as  diem  clauftt  extremum,  he  has  clofed  up,  fhut  up, 
or  ended  his  laft  Day:    And  con   fignifies   together,  fo  that   the  Words    (conclude  Privies  and 
Strangers)  in  Signification  are  as  much  as  to  fay,  clofe  up  together,  fhut  up  together,  or  extinguifh 
the  Right  of  Privies  and  Strangers.     So  that  there  is  full  Provifion  in  the  Purview  to  take  away 
and  put  an  End  to  all  former  Rights,  and  to  commence  new.     And  Catline  compared  the  Fine 
upon  this  Act  to  Janus,  who,  he  faid,  was  Noah,  but  the  Romans  occalionally  called  him  Janus, 
and  ufed  to  paint  him  with  two  Faces,  one  looking  backwards,  in  Refpect  that  he  had  feen  the 
former  World  which  was  loft  by  the  Flood,  and  the  other  looking  forwards,  in  Refpeft  that  he 
begun  a  new  World  commencing  at  the  Flood,  and  proceeding  from  thence  forwards,  for  which 
Reafon  they  called  him  Janus  bifrons.     And  alfo  he  carried  a  Key  in  his  Hand,  fignifying  by  that 
Key  his  Power  to  renew  the  new  World  by  his  Generation.     So  here  this  Act  creates  as  it  were 
a  Flood,  by  which  all  former  Rights  before  the  Fine  (hall  be  drowned  by  Nonclaim,  for  Non- 
claim  is  the  Flood,  and  the  Fine  begets  a  new  Generation,  which  is   the  new  Right,  for  the 
Fine  makes  a  new  R'ght,  and  is  the  Beginning  of  a  new  World,  which  proceeds  from  the  Time 
of  the  Fine  downwards.      And  Dyer  and  all  the  others  who  argued  on  this  Part  faid,  «  that  the  g 
Intention  of  this  Act  was  not  fo  much  to  preferve  former  Rights,  as  to  extinguifh  them,  and  that  comb.  79.4p0it 
the  Makers  of  the  Act  were  Enemies  to   the  former  Right,  and  Friends  to  the  new,  becaufe  the  538  ^' 
ancient  Right  ftirred  up  many  Suits  and  Contentions.     And  forafmuch  as  they  intended  to  avoid 
univerfal  Trouble  (as  the  Preamble  fpeaks)  and  to  make  Peace,  which  is  to  be  preferred  before 
all  other  Things,  and  forafmuch  as  they  have  made  the  Provifion  general,  viz.  that  the  Fine  fhall 
le  a  final  End,  and  fhall  conclude   as  well  Privies  as  Strangers,    h  if  the  Act  had  (topped  there,  h 
it  would  have  bound  as  well  Infants,  Feme-coverts,  and  the  others  named  in  the  Exception,  as  Ante '361  P(a)?" 
People  of  full  Age,  and  who  were  void  of  fuch  Defefts.     For  Infants  do   not  make  the  Majority 
of  the  People,  '  and  that  is  a  reafonable  Law  which  provides  for  the  greater  Number,  although  '  Or«  &  stud, 
fome  particular  Perfons  fuffer  by  it.     And  hereupon  Catline  recited  this  Saying  of  Cato,  viz.  vix  }£'  *',CpPoft".:, 
tdla  lex  fieri  potefi  qua  omnibus  commodafit,  fed  ft  majcri  parti  pro fpiciat,  utilis  eft.     And  fo  by  the  (b)- 
Generality  of  the  Purview,  founded  upon  fo  reafonable  a  Caufe,  Infants  and  all  the  others  con- 
tained in  the  Exception  had  been  bound,  if  there  had  been  no  Exception  :  And  fo  it  was  taken  by 
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the  Makers  of  the  Act,  for  otherwife  the  Exception  would  have  been  made  in  vain,  as  Wefion 

faid.     And  it  was  faid  that  all  other  Infants  but  thofe  contained  in  the  Exception  are  bound  by 

a  Contra  Co      tne  Generality  of  the  Purview.     a  And  hereupon  Catline  faid  that  if  an  Infant  levies  a  Fine,  at- 

Read.onFines8.  ter  the  Proclamations  paffed  he  fhall  not  have  a  Writ  of  Error,  although  he  is  within  Age,  be- 

asid/o^see3'  caufe  he  is  not  aided  by  the  Exception,  for  no  Infant  is  excepted  but  an  Infant  not  Party  to  the 

shep.  Prait.      Fine,  and  an  Infant  Party  to  the  Fine  is  within  the  Purview  which  binds  Privies,  which  Word 

(Privy)  may  in  Senle  comprehend  a  Party  alfo,  and  the  Purview  being  general  binds  Infants,  as 

it  has  been  faid.     Bat  note,  this  Cafe  was  put  to  the  contrary  by  Southcote,  and  by  Walfh  in  his  fe- 

cond  Argument,  for  they  held  that  he  was  excepted  out  of  the  Generality  of  the  Purview  by 

the  Intent  of  the  Makers  of  the  Ad. 

And  as  to  the  Exception,  all  of  them  who  argued  on  this  Part  held  that  the  Infants  and  others 
contained  therein  are  fuch  as  have  Right  at  the  Time  of  the  Fine  levied,  and  no  others.  b  For 
kRoi5l  '^V'  an  Exception  is  always  an  Exemption  of  that  which  is  contained  before  in  general  Words,  and 
Godb.425.  if  it  is  not  contained  in  the  Generality,  it  cannot  be  excepted  in  the  Specialty.  For  Wefion  faid, 
WeflSwnb.tU.  ^  one  ma^es  a  Feoffment  of  a  Manor,  except  fuch  an  Acre  which  is  not  Parcel  of  the  Manor, 
fo.8.  b.  this  is  a  void  Exception.     So  if  one  makes  a  Leafe  of  all  the  Land  which  defcended  to  him  on 

the  Part  of  his  Father,  except  the  Land  which  defcended  to  him  on  the  Part  of  his  Mother,  this 
is  not  a  good  Exception,  becaufe  the  Thing  excepted  was  not  contained  in  the  Demife,  and  fo 
the  Exception  is  not  ufed  in  its  proper  Nature.  So  here  the  Purview  is  againft  thofe  that  have 
Right,  and  to  except  fuch  Infants  as  have  no  Right  would  be  an  idle  Exception,  and  a  Miftake 
of  the  proper  Nature  of  the  Word,  which  is  a  Thing  of  too  great  Indignity  to  be  conceived  of  the 
Members  of  that  Parliament,  who  were  wife  and  learned  Men.  And  therefore  the  Generality  of 
the  Purview  explains  the  Thing  excepted, 
e  Ante  362.  And  as  to  what  has  been  faid  on  the  other  Side, c  viz.  that  the  Purview  was  made  as  well  againft 

thofe  who  had  no  Right,  as  againft  thofe  who  had,  and  fo  fhall  the  Exception  alfo  be  ;  Sir,  this  cannoc 
be  well  affirmed  that  the  Act  was  made  againft  two  Sorts  of  Perfons,  viz.  againft  thofe  who  had  Right, 
and  againft  thofe  who  had  no  Right,  but  only  againft  thofe  who  had  Right.    For  every  one  who  lays 
a  Claim  to  Land,  and  for  the  Recovery  thereof  fues  an  Action,  or  makes  an  Entry  into  it,  affirms  by 
fuch  Act  that  he  has  Right,  and  againft  him  the  Fine  with  Proclamations  may  be  pleaded,  and  it  is 
not  examinable  whether  he  has  Right,  or  not,  but  if  he  fays  that  he  has  Right,  it  is  fufficient,  and  then 
the  Conufee  fhall  conclude  him  by  Nonclaim  within  the  Time.     As  if  a  Fine  is  levied  to  one  with 
Proclamations,  and  he  enjoys  the  Land  five  Years  quietly  without  Claim,  and  afterwards  one  brings 
againft  the  Conufee  a  Writ  of  Entry  upon  aDiffeizin  in  the  Pofi  for  a  Diffeizin  done  to  him  upon 
Title  paramount  the  Fine,  as  he  pretends,  where  in  Fact  he  never  was  diffeized,  nor  had  Title  or 
Right  to  the  Land,  there  the  Conufee  fhall  plead  the  Fine  with  Proclamations  againft  him  with- 
out anfwering  to  his  Title,  or  examining  his  Right,  for  whether  he  had  Right  or  not,  he  is  con- 
cluded by  his  Latches  of  Claim  within  the  five  Years.     So  that  Right  or  no  Right  is  not  the  Mat- 
ter, but  Claim  of  the  Right  or  Nonclaim  within  the  five  Years  is  the  whole  Matter,  where  this 
Conclusion  is  pleaded  :  And  hereupon  Iffue  is  to  be  joined,  which  being  tried  upon  fuch  Iffue  one 
Way  or  other  makes  an  End  of  the  Matter.     For  if  it  be  found  for  the  Demandant  that  he  made 
Claim  within  the  five  Years,  he  fhall  recover,  whether  he  had  Right  or  not ;  and  if  it  be  found 
againft  him,  he  fhall  be  barred,  whether  he  had  Right  or  not.     And  where  the  Conufee  or  his 
Affignee  pleads  fuch  Conclufion  in  Bar,  this  is  a  nient  dedire  of  the  Right  of  the  other,  but  that 
fuch  Right  is  gone  by  Nonclaim.     And  fo  the  Purview  is  made  only  againft  thofe  Perfons  who 
have  a  former  Right,  and  the  having  of  a  former  Right  is  every  Challenge  of  fuch  former  Right 
by  Action  or  other  Claim  where  fuch  Conclufion  is  pleaded ;  for  the  Right  is  not  denied  by  the 
Party  who  relies  upon  the  Conclufion.     And  therefore  it  cannot  be  well  faid  that  the  Purview 
is  againft  thofe  who  had  Right,  and  alfo  againft  thofe  who  had  no  Right,  inafmuch  as  in  every 
Cafe  where  fuch  Conclufion  is  pleaded  a  Right  is  claimed  by  the  one  Party  and  not  denied  by 
the  other,  but  the  Purview  is  only  againft  thofe  who  claim  a  former  Right.     And  every  one  is 
confeffed  by  nient  dedire  to  have  a  former  Right  who  claims  it,  and  againlt  whom  fuch  Conclu- 
fion is  pleaded,  and  the  Purview  is  not  againft  thofe  who  had  nothing  or  claimed  nothing  in  the 
Land  at  the  Time  of  the  Fine  levied,  or  upon  Caufe  arifing  before  the  Fine.     And  hereupon  Cat- 
<i  1  And.  74.     line  faid,  d  that  if  a  Tenant  in  ancient  Demefn  levies  a  Fine  at  the  common  Law,  and  five  Years 
4  inft.  270.      pafs  after  the  Proclamations,  the  Lord  of  ancient  Demefn  fhall  have  a  Writ  of  Difceit  20  Years 
Pt.e2. fo/7!  a. b.  afterwards,  and  fhall  annul  the  Fine,  and  the  Tenant  fhall  be  reftored  to  the  Land,  for  the  Pur- 
70.  a.  shep.      vjew  does  not  extend  to  him,  for  he  claims  no  Title  or  Right  to  the  Land  at  the  Time  of  the  Fine 
5"  s'i.  And     levied,  but  to  his  Seigniory  and  Services  iffuing  out  of  the  Land,  for  which  Reafon  he  is  out  of 
tohthe  central  ^  Purview.     So  that  the  Purview  extends  only  to  thofe  who  claim  Title  or  Right,  or  had  Right 
in  2  inft,.'YiaJy  in  Poffeffion,  Reverfion,  or  Remainder  to  the  Thing  comprifed  in  the  Fine  at  the  Time  of  the 
barredo^wrlt  Fine  levied,  or  afterwards  upon  Caufe  arifing  before  :  And  the  Exception  of  Infants  and  the  other 
of  Difceit,  this  Perfons  comprifed  in  the  Exception  is  intended  of  fuch  Infants  and  Perfons  as  had  Riglat    at 
(acror'dlng'toT^ tne  Time  of  the  Fine  levied,  and  roo  others.     And  Stowel  the  Demandant,  who  was  an  Infant  at 
Kaym,  462)  an-  the  Time  of  the  Fine  levied,  is  not  fuch  an  Infant  as  is  there  intended,  becaufe  he  had  no  Right 
noMhe'  w"d  at  the  Time  of  the  Fine  levied,  but  his  Grandfather  then  had  the  Right,  againft  whom  the  Pur- 
which  was  firft  vjew  holds  Place,  andnot  againft  the  Demandant  himfelf.     And  fo  they  all  held  that  he  was  out 
tit?Fine'w.  4."  of  the  Benefit  of  the  Exception,  and  that  the  Words  (having  any  Right  or  Title)  in  the  Claufe  af- 
jd.Y.  innous.   ter  touching  the  Perfons  excepted  are  to  be  intended  having  Right  or  Title  at  the  Time  of  the 
not!" pl" 7" '"    Fine  levied,  as   well  as  at  the  Time  of  the  Claim  by  Action  or  Entry  made.      And  therefore 
they  all  agreed  that  Stowel  the  Demandant  is  not  within  the  Benefit  of  the  Exception,  becaufe  he 
had  no  Right  at  the  Time  of  the  Fine  levied. 

And  as  to  the  firft  Saving,  it  is  to  be  obferved  that  the  Saving  is  general,  but  it  is  with  Con- 
dition, which  Condition  in  Reafon  and  Senfe  ought  to  be  taken  as  general  as  the  Saving  is,     And 
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the  Saving  is,  to  all  Perfons  and  their  Heirs  (other  than  are  Parties  to  the  /aid  Fine)  fuch  Rights 
Claim,  or  Inter -eft  as  they  had  to  thefaid  Tenements  at  the  Time  of  the  Fine  engreffed,  fo  that  they  pur- 
fue  their  Title,  Claim,  or  lnterejl  by  Aftion  or  lawful  Entry  within  five  Tears  next  after  the  Procla- 
mations made,  which  Word  (they)  contains  the  Perfon  who  had  Right  and  his  Heirs  (as  is  afore- 
faid.)     a  So  that  we  fee  the  Saving  is  general  to  him  and  to  his  Heirs,  which  implies  every  Heir a  vin-  At*,  tit. 
inheritable  whatfoever,  whether  he  be   within  Age*  covert,  out  of  the  Realm,  or  of  unfound  ^T%u.'  4 ' §3' 
Mind,  or  whether  he  be  of  full  Age,  and  void  of  fuch  Impediments.      And  the  (fo  that)  added 
afterwards  is  a  Condition,  viz.  fo  that  they  purfue,  &c.  which   is  as  much  as  to  fay,  fo  that  he 
and  his  Heirs  purfue,  &JV.     And  Heirs  there  are  meant  generally,  that  is,  every  Heir  whatfoever 
inheritable,  whether  he  be  within  Age,  covert,  out  of  the  Realm,  or  of  unfound  Mind,  or  whe- 
ther he  be  of  full  age,  and  void  of  fuch  Impediments.     For  if  it  mould  fave  the  Right  as  well  to 
the  Heir  within  Age,  or  who  had  the  faid  Defects,  as  to  the  Heir  of  full  Age,  who  was  void  of 
fuch  Defects,  fo  that  the  Heir  of  full  Age  or  void  of  fuch  Defects  purfued  his  Title  within  five 
Years,  this  Sentence  would  go  lame  upon  one  Foot,  and  would  not  be  as  large  as  the  Saving  is, 
but  it  would  leave  the  Heir  within  Age,  or  who  had  the  faid  Defects,  at  large,  without  binding 
him  to  any  Time  of  Purfuit :  And  if  the  Intention  of  the  Makers  of  the  Act  had  been  fuch  that 
the  Heir  within  Age,  or  who  had  the  other  Defects  or  Impediments,  fhould  not  be  bound   to 
the  Purfuit  within  Age,  or  during  the  Time  of  his  Defects,  then  they  would  have  provided 
that  the  Heir  of  full  Age,  and  who  was  void  of  fuch  Defects,  fhould  be  bound  to   the  Purfuit 
after  that  he  had  come  of  full  Age,  or  was  void  of  fuch  Defects  or  Impediments,  as  they  did 
with  Regard  to  thofe  who  had  prefent  Right  at  the  Time  of  the  Fine  levied,  or  a  future  Right 
afterwards.     But  that  was  not  their  Intention,  and  the  Reafon  is,  becaufe   they  had  no  other 
Defign  but  that  the  Heir  within  Age,  or  who  had  the  other  Defects,  fhould  be  bound  by  the 
Condition  of  the  Saving,  as  well  as  he  had  the  Benefit  of  the  Saving.     And  whofoever  confiders 
that  this  Act  was  made  for  the  general  Tranquillity  and  Quiet  of  Inheritances  throughout  the 
Realm,  which  are  more  to  be  favoured  than  the  Nonage  of  an  Infant  in  a  Cafe  which  rarely  hap- 
pens, will  not  think  this  a  hard  or  rigid  Construction.     b  And  although  fometimes  a  Cafe  happens  b  Dr-  &  Stud» 
for  which  there  is  no  Remedy,  yet  that  does' by  no  Means  impeach  the  Reafonablenefs  or  Juftice  fo^'.  Ante 3*9 
of  the  Law,  feeing   the  greater  Number  of  People  are  provided  for  by  it.      And  Catline  and  (*-)• 
Wefton  faid,  that  if  every  Infant  fhould  have  five  Years  de  novo  after  his  full  Age,  the  Matter 
might  poffibly  be  delayed  many  hundred  Years.     For  if  Stowel  the  Demandant  fhould  have  other 
five  Years  after  he  came  of  full  Age,  he  might  perhaps  die  within  thofe  five  Years  after  his  full 
Age,  his  Heir  being  within  Age,  who  ought  to  have  other  five  Years,  which  Heir  alfo  might 
die  within  the  five  Years  after  his  full  Age,  his  Heir  being  within  Age,  and  in  this  Manner  it 
might  be  continued  for  many  hundred  Years,  and  then  the  Right  would  come  to  be  tried  when 
it  was  out  of  the  Memory  of  any  Man  living,  and  yet  in  fuch  a  dark  Cafe  a  Jury  would  be  un- 
der a  Neceffity  of  giving  a  Verdict.     And  fuch  Darknefs  and  Ignorance  would  be  the  Means 
of  introducing  Perjury  and  many  other  Mifchiefs,  which  the  Makers  of  the  Act  intended  to  pre- 
vent by  removing  the  Caufe  of  them,  viz.  by  limiting  a  certain  Time  for  the  firft  Right,  which 
they  did  not  intend  fhould  be  exceeded,  although  fome  particular  Perfons    might  fuffer  by  it. 
And  hereupon  Catline  recited  the  Mifchief  which  was  in  the   Words  of  the  Statute  of  Limita- 
tions of  32.  H.  8.  cap.  2.  by  the  Words  whereof  cif  the  Incumbent  of  an  Advowfon  had  lived c  J',n-  At*,  tit. 
60  Years,  and  had  died,  and  a  Stranger  had  prefented,  or  if  one  had  had  a  Seigniory  by  Knight's-  ^m^atloa  A- 
Service,  and  had  not  been  feized  thereof  for  60  Years  by  Reafon  that  the  Tenant  lived  fo  long, 
or  for  other  Reafon,  and  the  Tenant  had  died,  his  Heir  within  Age,  and  another  had  feized  him, 
and  entered  into  Land,  in  the  one  Cafe  he  could  not  have  a  Quare  impedit  or  Darrein  Prefentmenty  See  Co.  lm. 
and  in  the  other  Cafe  he  could  not  have  a  Writ  of  Right  of  Ward,  or  Ravifhment  of  Ward  ;  "s*a' 
and   yet  in   thefe  fpecial  Cafes  the  Mifchief  was  great  by  Reafon  of  the  Perfons  living  fo  long, 
neverthelefs  this  Mifchief  was  not  remedied  by  the  Expofition  of  the  Words  of  the  Act,  nor  by 
the  Equity  of  the  Act,  until  the  Statute  of  1  Mary  cap.  5.  redreffed  it.     And  the  Reafon  was, 
becaufe  the  Act  of  32.  H.  8.  was  founded  upon  the  like  Reafon  with  this  Act,  viz.  to  limit  all 
Men  to  a  certain  Time,  for  the  Tranquillity  and  Repofe  of  the  Publick,  in  which  Cafe  d  no  Time  *  Cro.  c.  8;, 
fhall  be  gained  by  Expofition  or  Equity  beyond  the  exprefs  Words  of  the  Act.     And  if  Infants 
had  not  been  excepted  in  the  faid  Act  of  32.  H.  8.  which  ordains  that  Actions  fhall  be  brought 
within  a  certain  Time  before  the  Act  takes  Effect,  they  would  have  been  bound  by  the  Generality 
of  the  Purview  as  well  as  others  of  full  Age.     So  here  the  five  Years  attached  in  Stowel  the  Grand- 
father ought  to  be  purfued  as  well  by  his  Heir,  whether  he  be  of  full  Age  or  within  Age,  as  they 
mould  have  been  by  himfelf  if  he  had  furvived  the  five  Years.     And  Catline  alfo  alledged  the 
Mifchief  which  was  in  the  Words  of  this  very  Statute  of  4.  H.  7.  which  ordains  that  the  Procla- 
mations fiall  be  made  the  fame  Term  that  the  Fine  is  engroffed,  and  the  three  Terms   thence  next  fol- 
lowing, and  if  one  of  the  faid  three  Terms  had  been  adjourned,  the  Proclamations  had  been  in- 
effectual in  the  whole,  and  it  could  not  be  fupplied  the  laft  Term  after  by  the  Expofition  of  the 
Words,  nor  by  the  Equity  of  the  Statute,  for  Remedy  whereof  the  Act  of  1  Mary  cap.  7.  was 
made.     And  fo  it  appears  that  a  Time  limited  by  an  Act  ought   to  be  purfued,  and  being  once 
attached  in  Part  it  ought  to  be  continued.     eAnd  hereupon  Dyer  faid,  that  if  upon  the  hxigent e  1  Finch  339. 
it  is  returned  that  the  Party  is  quarto  exaElus,  and  that  there  is  one  County  wanting,  and  upon  this 
another  Writ  iffues  allocato  comitatu,  this  fifth  County  ought  to  be  that  which  is  next  after  the 
fourth,  for  if  it  be  not,  but  if  the  Day  of  the  fifth  County  is  the  Day  of  the  Return  of  the  Exi- 
gent, or  is  paffed  before  the  Date  of  the  fecond  Wrir,  or  if  upon  other  Accident  the  County  at 
which    he  is  outlawed  be  not  the  next  after  the  fourth,  it  has  been  held  by  us  in  the  Common- 
Bench  to  be  Error,  for  a  Time  commenced  ought  to  be  continued  without  Intermiffion.     So  (he 
five  Years  commenced  in  Stowel  the  Grandfather  of  full  Age  cannot  admit  of  any  Intermiffion,  but 
they  fhall  be  accounted  continually  from  the  firft  Day  of  them.     And  he  denied  the  Law  to  be  ' 
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*  c     a  Ante  as  lt  was  before  affirmed  by  Brown,  viz.  *that  if  a  Fine  was  levied  before  the  Aft  of  Nonclaim, 
360^).  365(a).  and  one  of  full  Age  had  Right  at  the  Time  of  the  Fine  levied,  and  he  had  died  within  the  Year, 

and  the  Right  had  defcended  to  his  Heir  within  Age,  he  faid  that  he  fhould  be  bound  to  ths-t 

*  p.  7.H.  6.  year  commenced  in  his  Father,  and  that  his  Nonage  fhould  not  avail  him  in  that  Cafe,  iiiafrriudh 
79..  a'.  Dy.  60. '  as  his  Anceftor  was  of  full  Age.  And  he  faid  that  in  many  Cafes  at  the  common  Law  Nonclaim 
pi.23^c0  Lkt.  mou|d  ]0fe  the  Right.  a  As  Nonclaim  of  a  Villain  by  a  Year  and  a  Day  who  has  fled  into  an- 
107.  b.' flitch",  cient  Derr.efn  fhall  take  away  the  Seizure  of  the  Villain,  and  naiivo  habendo  ;  but  if  the  Lord  makes 
inT  Cowels  his  Claim  every  Year,  he  fhall  have  a  native  habendo.  b  And  Nonclaim  of  Liberties  before  Jufti- 
1  Finch  26.  ces  in  Eyre  fhall  lofe  the  Liberties,  for  it  is  at  the  King's  Grace  to  grant  Replevin  of  them,  and 
2 Fmch  38.  not  jy[aiter  af  Right.  And  the  Wood  of  another  in  the  King's  toreft,  being  feized  into  the 
b  m.  15. Ed.  4.  j-janc|s  of  the  King  for  Nonclaim  within  a  Year  and  a  Day,  fhaii  be  forfeited  to  the  King,  as  ap- 
QuoWanantoii  pears  by  the  Treatife  called  Ordinatio  Foreftx.  c  And  Nonclaim  by  the  rrndicr  upon  the  Baftaid, 
Crompt.  j.  c.  wh0  jjgg  feized,  fhall  take  away  the  Right.  d  And  if  an  Appeal  of  Murder  be  net  brought  with- 
in a  Year  and  a  Day,  it  fhall  be  loft  for  ever.     c  And  a  Copyhold  not  claimed  within  a  Year  and 

«  Ante  57(b).   a  £)ay  after  the  Death  of  the  Anceftor  fhall  be  loft  for  ever  by  the  Cuftom  of  many  Manors,  and 
thfcrecited!01"  i"uch  Cuftom  fhall  be  good.     And  he  put  many  other  Cafes  where  Nonclaim  fhall  be  peremptory 
to  the  Right,  and  he  faid,  if  in  thefe  Cafes  Nonclaim  within  a  Time  limited  mall  by  the  corft- 
d  H-  *> H-  ?■     mon  Law  be  peremptory,  and  lofe  the  Right,  and  in  them  the  Party  fhall  not  be  aided  by  Infancy, 
L<ittP2JS4.  t>r     afortiore  where  an  Aft  of  Parliament  limits  a  Time,  for  the  public  Repofe  of  the  Realm,  and 
in  Order  to  avoid  univerfal  Trouble  to  the  Subjefts  of  the  Realm,  as  the  Preamble  fays,  fuch 
p  Contra  1  show.  Time  ought  to  be  peremptory,  and  ought  not  either  by  Expofition  or  Equity  to  be  favoured  and 
'  cr  °  e"*'  enlarged  for  an  Infant  or  any  other  beyond  the  ftrift  Extent  of  the  Words  •,  for  the  public  Re- 
pofe is  more  to  be  regarded  than  the  private  Convenience  of  any  particular  Perfon,  whether  he 
be  an  Infant,  or  of  unfound  Mind,  or  in  other  Degree. 

Wherefore  he  and  all  the  others  who  argued  on  this  Part  agreed  that  the  Heirs  comprifed  in 

the  firft  Saving,  and  bound  to  the  Purfuit  of  the  Right,  fhall  be  taken  as  general  as  the  Saving 

is,  and  fhall  comprehend  Heirs  within  Age,  covert,  in  Prifon,  of  unfound  Mind,  or  beyond  tne 

Sea,  as  well  as  other  Heirs  void  of  thefe  Imperfeftions  or  Impediments,  and  that  the  Demandant 

fhall  not  have  Benefit  of  his  Nonage  by  this  firft  Saving,  but    that  by  his  Nonclaim  within  the 

five  Years  attached  in  Part  in  Stowel  the  Grandfather  he  fnall  be  barred,  if  the  fecond  Saving  does 

not  aid  him. 

of  the  *muiw  '      f  And  the  Cafe  of  the  dying  feized  of  Baftard  eigne  during  the  Nonage  oft  mulier  puifne  was  touched 

within  Age  is   by  many  of  the  Juftices  in  the  Argument  of  this  Cafe.     And  Carus  and  Dyer  held  that  the  Right 

344"  a.  sco!' '  of  the  mulier  within  Age  is  bound  by  the  Defcent,  becaufe  in  this  Cafe  the  Law  is  a  binding  Law, 

Abr'  6  lR°\'    t'lat:  1S  t0  ^'  n  binds  tne  Right  forever.     And  Scutbcote  znd  Saunders  held  the  contrary,  btcaufe 

That  it  'isPnotj  the  Right  of  the  mulier  fhall  never  be  bound  but  where  there  was  a  dying  feized,  and  where  the 

V  b^'  a'  i8'  ^y'nS  feized  comes  by  Default  of  Entry  and  by  the  Latches  of  the  mulier,  which  Latches  is  ex- 

Difcent'26.  En-'  cufed  by  Reafon  of  the  Infancy  of  the  mulier. 

TMe1leif'  ^S  t0  tne  fecond  Saving,  all  of  them  who  argued  on  the  Part  of  the  Lord  Zouch  held  clearly 
Fitz,Baftardyi7.  that  the  Demandant  is  not  aided  thereby  for  divers  Caufes.  One  Caufe  is,  for  that  this  Saving 
Bro.  D.fcent  29.  js  to  Dther  Perfons,  which  Word  (others)  is  exclufive  of  thofe  who  are  comprifed   in  the  Excep- 

Iintry   congeable      .  1    ■  1  /*    n    r«       •  1    r      1     •  1         t\  j  i  r  7 

75.  h.  33.Ed.5.  tion  and  in  the  firft  Saving.  And  fuch  is  not  the  Demandant  here,  tor  Stowel  the  Grandfather 
Bre'Drtttn48'  an<^  n's  ^e'rs  were  comprifed  in  the  firft  Saving,  becaufe  Stowel  the  Grandfather  had  Right  at  the 
Time  of  the  Fine  engrofTed,  which  Right  is  faved  to  him  and  to  his  Heirs  upon  Condition,  viz. 
fo  that  they  purfue  their  Right  within  five  Tears  after  the  Proclamations  made,  which  is  not  done, 
as  is  aforefaid.  Then  when  the  fecond  Saving  is  to  others,  this  is  to  be  underftood,  to  others  than 
to  thofe  who  had  prefent  Right  at  the  Time  of  the  Fine  engroffed,  and  their  Heirs.  And  if  the 
Title  of  Stowel  the  Demandant  is  no  other  but  as  Fleir  to  the  Grandfather  who  had  not  the  pre- 
fent Right  at  the  Time  of  the  Fine  engrofTed,  then  is  he  excluded  out  of  this  fecond  Savino-  by 
the  Word  (others),  for  he  is  not  another  Perfon.  And  although  his  P&rfon,  viz.  his  Body,  is  dif- 
tinft  from  the  Perfon  of  his  Grandfather,  yet  inafmuch  as  the  firft  Saving  was  to  his  Grandfather 
and  to  his  Heirs,  and  he  is  Heir  to  the  Grandfather  by  Blood,  and  Heir  to  the  Right  aifo,  he 
was  comprifed  in  the  firft  Saving,  and  is  excluded  out  of  this  fecond  Saving.  And  Wefton  and 
Catline  were  of  Opinion  againft  Walflo  and  divers  other  Juftices,  as  is  faid  before,  in  this  Cafe, 
5heP"tep3raft.  V^Z'  s  if  Tenant  pur  auter  vie,  Remainder  for  Life  over  to  another,  Remainder  in  Fee  to  the  Right 
Counf.  80.  Heirs  of  Tenant  pur  auter  via,  be  diffeized,  and  the  Diffeifor  levies  a  Fine  with  Proclamations, 
and  five  Years  pais,  and  afterwards  cejluy  que  vie  dies,  and  afterwards  he  in  Remainder  for  Life 
dies,  Wefton  and  Catline  held  that  he  who  was  Tenant  pur  auter  vie  fhall  not  have  other  five  Years 
after  the  Death  of  Tenant  for  Life  in  Remainder  to  purfue  his  Right  for  the  Fee  fimple,  becaufe 
he  is  not  another  Perfon,  but  one  fame  Perfon,  and  if  he  had  entered  or  recovered  the  Land  dur- 
ing his  firft  Eftate,  his  Remainder  had  been  reftored  thereby,  and  inafmuch  as  he  is  there  bound 
by  the  Words  of  the  Aft  for  his  fecond  Eftate,  becaufe  he  is  not  another  Perfon,  it  feemed  to 
them  not  confonant  to  the  Intent  of  the  Makers  of  the  Aft  to  enlarge  the  Time  to  him  for  his 
other  Eftate,  but  to  abbreviate  it,  forafmuch  as  their  Intent  was  more  favourable  to  the  new 
Eftate  than  to  the  former  Right.  And  fo  here  Stowel  the  Demandant  being  comprifed  in  the  firft 
Saving  is  not  comprifed  in  the  fecond  Saving,  but  the  Word  (others)  excludes  him  from  the  Be- 
nefit of  this  fecond  Saving. 

Alfo  the  Word  (firft)  joined  to  the  fubfequent  Words  will  exclude  him  from  the  Benefit  of  this 
Saving,  which  Word  (firft)  feemed  to  them  all  to  be  put  in  the  Statute  to  great  Purpofe.  h  And 
»  x.  jones 238.  Dyer  faid  that  the  Statute  of  i.  R.  3.  cap.  7.  touching  Fines  has  ail  the  Words  of  the  Purview 
and  the  Body  of  this  Aft  of  4  H.  7.  except  the  Word  (firft),  which  is  added,  as  a  Thing  thought 
to  be  very  neceffary,  to  this  Aft  of  1  H.  7.  more  than  is  in  the  faid  Aft  of  1  R.  2.  And  this 
Word  ought  to  be  added  to  each  of  the  four  Words,  accrue,  remain,  defcend,  or  come.     And  the  four 

.     Words 
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Words  are  by  the  Letter  limited  after  the  Fine  engrofted  and  Proclamations  made,  by  Force  of  any 
Gift  in  Tail,  or  by  any  other  Caufe  or  Matter  had  or  done  before  the  Fine  levied.     So  that  he  who 
would  take  Benefit  of  this  Saving  ought  to  prove  four  Things,  viz.  that  he  is  another  Perfon, 
and  that  the  Right  firft  came  to  him,  and  that  it  came  after  the  Fine  engroiTed  and  Proclamations 
made,  and  that  his  Right  or  Title  is  by  Caufe  or  Matter  before  the  Fine  levied.     So  that  the 
Foundation  of  his  Title  ought  to  be  before  the  Fine,  and  ought  firft  to  come  after  the  Proclama- 
tions.    As  for  Example  (upon  the  Word  accrue)  Wefton  faid,  a  if  the  Father  dies  feized,  his  eK  As  Co  che  "Word 
deft  Son  being  in  Religion,  and  the  youngeft  is  diffeized,  and  a  Fine  is  levied  with  Proclamations,  C'wdVs  symb. 
and  five  Years  pafs,  and  afterwards  the  eldeft  is  deraigned,  he  fhall  be  aided  by  this  fecond  Savins,  Pf-  *■  fo-69- a- 
caufa  qua  fupra.     bSo  Dyer  faid,  if  the  Mortgagee  is  diffeized,  and  a  Fine   is  levied  by  the   Dif-  cw1.  s™^. 
feizor,  and  five  Years  pafs  after  the  Proclamations,  and  afterwards  the  Mortgagor  pays  or  tenders ba  Bac-Al?v. 
the  Money,  he  fhall  by  this  fecond  Saving  have  five  Years  after  his  Payment  or  Tender,  for  his  lymb.  ut  *.  fo. 
Title  firft  accrued  to  him  after  the  Proclamations  by  the  Payment  or  Tender,  upon  Caufe  or  Matter  68,  b-  ,shef- 
before  the  Proclamations,  viz.  by  the  Condition  made  before  the  Fine.   c  And  if  the  Hufband  levies  7^.  '  °u"  '74; 
a  Fine  with  Proclamations,  and  five  Years  pafs  after  the  Proclamations,  and  afterwards  the  Hufband  '  s-  p-  Aceord 
dies,  the  Wife  by  this  fecond  Saving  fhall  have  five  Years  after  the  Deathof  the  Hufband  topurchafe  e4,  h.s'roU 
her  Writ  of  Dower,  for  her  Title  came  after  the  Proclamations  made,  viz.  by  the  Death  of  her  Huf-  Y^mS4' 
band,  upon  Caufe  before  the  Fine,  viz.  the  Intermarriage  with  the  Hufband  and  his  Seizin  :  For  153.  pi.  154. 
three  Things  are  the  Caufe  of  the  Wife's  Dower,  viz.  the  Intermarriage,  the  Seizin  of  the  Huf  c°- Lltt-3*6.a. 
band  in  Deed  or  in  Law,  and  his  Death,  two  of  which,  viz.  the  Intermarriage  and  the  Seizin,  were  »o  Co.  49.  b. 
before  the  Fine  levied,  and  the  third,  viz.  the  Death,  was  after  the  Proclamations.  ias^i?^1^ 

1  Rol.  R.  160.  2  Rol.  R.  409.  Shep.  Pratt.  Counf.  52,  74,  79.  2  Bac.  Abr.92,  140.  Vin.  Abr.  tit.  Fine  W.  4.  §  4.  fo.    *6z- 

*  But  Note  (Reader)  that  in  my  Opinion  in  this  loft  Cafe  the  Wife  fh ail  not  be  bound  to  five  Years  af-        ,      •  , 
ter  the  Death  of  the  Hufband,  but  fhe  is  at  large  and  not  touched  by  the  Purview  of  the  Aft.     For  the  Reporter.  y 
Purview  is  againft  thofe  who  have  Right  at  the  Time  of  the  Fine  levied,  or  have  future  Right  after-  *  weft's  symb. 
wards  upon  Caufe  arifing  before,  to  which  future  Right  Wrong  was  done  before  the  Fins,  or  by  the  Fine.  {^Bj/Sluopi- 
So  that  the  Statute  always  intends  that  a  Wrong  was  done  to  the  prefent  Eft  ate  or  to  the  future  Eftate  nion  of  the  Re- 
hy  the  Fine  levied.     But  here  in  the  Cafe  of  Dower  the  Title  is  wholly  accrued  after  the  Fine,  viz.  by  t°adiaLTin9t&<i 
the  Death  of  the  Hufband,  for  until  his  Death  no  Title  was  confummate,  nor  Wrong  done  by  the  Conu-  B°oks  cited  a- 
fee  in  detaining  the  Land  from  the  Wife.    And  the  other  two  Points  are  of  no  Moment  without  the  third,  ove  at  ^'' 
viz.  the  Death  of  the  Hufband,  nor  are  they  fuch  Caufe  or  Matter  as  the  Statute  intends.     So  that  all 
the  three  Points  are  but  one  Caufe  or  Matter,  and  not  fever al.     And  therefore  the  Fine  does  not  reach 
to  fuch  Title  as  is  accrued  after  the  Fine,  and  (as  the  haw  fays)  upon  Caufe  wholly  after  the  Fine ;  andd^%*  Sy6™\ 
this  is  con/isJent  enough  with  the  Fine.     d  As  if  the  Tenant  ceffes  one  Tear,  Part  of  which  was  before  sh'ep.  Pr'aa," 
the  Fine  and  the  Proclamations  paffed,  and  another  Tear,  which  ends  after  the  ^Proclamations,  thefe  two  Counf" 74' 
Tears  are  but  one  Caufe  or  Matter  which  gives  the  Ceffavit,  and  not  two  Matters,  and  therefore  the  Lord 
fhall  have  his  Ceffavit  20  Tears  after  the  Proclamations,  and  fhall  not  be  bound  to  five  Tears,  for  the 
Purview  was  not  againft  the  Lord  in  fuch  Cafe,  becaufe  he  had  no  Right  to  the  Land  at  the  Time  of 
the  Fine,  nor  was  his  Title  to  the  Land  in  effe  at  the  Time  of  the  Fine  levied,  altho*  the  CeJJer  cemmen- 
C€d  before  the  Fine  levied,  but  his  Title Jhall  be  faid  to  accrue  zvholly  after  the  Fine,  viz.  at  the  End  of  the 
two  Tears.     Andfo  it  ftands  well  with  the  Fine,  for  which  Caufe  the  Lord  is  at  large,  and  not  bound 
to  five  Tears  to  bring  his  Ceffavit.     So  it  feems  to  me  to  be  in  the  Cafe  of  Dower,  and  of  the  Mortgage 
alfo,  for  altho'  the  making  of  the  Condition  is  the  Caufe  of  the  Re-entry,  yet  it  is  not  any  Part  of  the 
Matter  or  Caufe  intended  by  the  Statute,  but  ftands  well  with  the  Fine,  and  the  Payment  makes  the  Title, 
which  is  after  the  Fine,  fo  that  at  the  Time  of  the  Fine  there  was  no  Wrong  done  to  the  Mortgagor,  nor 
to  the  Eftate  which  he  claimed,  and  therefore  he  fhall  be  at  large,  and  not  bound  to  five  Tears. 

And  Dyer  faid  further,  (as  to  the  Word  remain)  e  if  L  and  is  given  to  the  Father  and  to  the  Heirs  A'  t°.tKe  w0a 
Females  of  his  Body  begotten,  the  Remainder  to  his  Son  in  Fee,  and  the  Father  levies  a  Fine  with''"  ""^ 
Proclamations,  and  afterwards  dies  without  Heir  Female  of  his  Body,  there  the  Son  has  five  she*' Epraa17S' 
Years  to  make  his  Claim  after  the  Death  of  the  Father,  by  this  Branch  :   For  he  is  another  Perfon  ow.  73,  j9. 
to  whom  the  Land  firft  remained  after  the  Fine  engroffed  and  Proclamations  made,  by  Force  of 
Matter  before,  viz.  the  Eflate,  by  which  the  Remainder  was  limited  upon  the  Eftate  Tail  made. 
f  So,  it  was  faid,  if  Tenant  for  Life,  the  Remainder  in  Fee,  is  diffeized,  and  the  Diffeizor  levies  a  f  Poft  _ 
Fine  with  Proclamations,  and  five  Years  pafs,  and  afterwards  the  Tenant  for  Life  dies,  he  in  the  Weft's  s'ymb.  pt. 
Remainder  fhall  have  other  five  Years  to  be  accounted  from  the  Death  of  the  Tenant  for  Life,  sjiefc'  p^' 
caufa  qua  fupra.    But  Catline  denied  the  Law  to  be  as  it  was  put  by  Walflj  in  a  Cafe  upon  this  Mat-  c0unf.  73, 74. 
ter:  For  Walfh  had  faid,  if  Tenant  for  Life  with  Remainder  in  Fee  makes  a  Feoffment,  and  the 
Feoffee  levies  a  Fine  with  Proclamations,  and  five  Years  pafs,  now  he  in  the  Remainder  is  bound 
touching  his  Entry  for  the  Forfeiture  during  the  Life  of  the  Tenant  for  Life,  for  his  prefent  Right 
of  Entry  was  faved  by  the  firft  Saving,  fo  that  he  had  purfued  his  Claim  within  five  Years,  which  j:^'  p ^rej?!vcd 
he  has  not  done  :  But,  he  faid,  gif  the  Tenant  for  Life  dies,  now  he  in  the  Remainder  fhall  have  3  c0. 78.  b.  79. 
other  five  Years  for  his  Formedon  in  Remainder,  for  it  is  a  new  Title  and  Right,  and  he  could  not  *'  Cc^0E"c4ld' 
have  his  Formedon  in  Remainder  before,  and  it  was  at  his  Eledion  whether  he  would  take  Advan-  157. 3  Keb/38. 
tage  of  the  Forfeiture  or  not,  and  becaufe  a  new  Right  is  come  to  him  by  the  Death  of  the  Te-  s'^mT^t  Wdfo* 
nantfor  Life,  he  fhall  have  other  five  Years  by  this  fecond  Saving;  which  Catline  utterly  denied,  69.  b. dubfaiur, 
and  faid  that  it  was  no  new  Right  which  firft  accrued  after  the  Death  of  the  Tenant  for  Life,  for  r^'p„',  P,r,aa' 
it  is  one  fame  Fee-fimple  to  which  he  had  Right  as  well  before  the  Deathof  the  Tenant  for  Life,  79. 
as  after  his  Death,  and  inafmuch  as  it  was  his  Time  to  have  executed  it  in  his  Life,  and  he  has 
not  done  it,  but  has  fuffered  the  five  Years  to  pafs,  he  is  concluded  by  the  Ad,  and  not  laved  by 
the  fecond  Saving,  for  his  Right  did  not  accrue  or  remain  firft  after  the  Death  of  the  Tenant  for 
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Life,  inafmuch  as  he  might  have  entered  before.  And  fo  the  Word  (firft)  excludes  him  from 
b ^"show?^."  the  Benefit  of  the  (econd  Saving.  And  as  the  Law  is  in  the  Cafe  before  a  where  Tenant  for  Life 
Weft's Symb.pt.  w-,n  ],>emainder  over  was  diffeized,  and  a  Fine  levied,  ut  antea,  fo,  it  was  faid,  mail  it  be  of  the 
p«a?Counf'P"  Reverfion,  uif  the  Reverfion  had  continued  in  the  LefTor,  he  mould  have  five  Years  after  the 
77.  79-  Death  of  the  Tenant  for  Life.     c  But  Catline  faid,  if  the  Reverfion  or  Remainder  depends  upon 

by9the0Repcrter.  an  Eftate  for  Years,  and  not  upon  an  Eftateof  Freehold,  then  he  in  the  Reverfion  or  Remainder 
lSh$Zj*'*nt  (hall  not  have  Aid  of  this  fecond  Saving.  d  And  he  faid,  if  Tenant  for  Years,  or  Tenant  by  Sta- 
rLvWT\Ray-  tute-merchant  or  Elegit  be  oufted,  and  afterwards  a  Fine  is  levied  with  Proclamations,  as  well 
2,,,  adjudged  tjie  Termor,  or  Tenant  by  Statute-merchant  or  Elegit,  as  he  in  the  Reverfion  alfo  ought  to  make 
thafthere Is  their  Claim  within  the  firft  five  Years,  for  in  fuch  Cafe  ehe  in  the  Reverfion  may  enter  upon  the 
"°  D'tMsepCo?nt  Diffeizor  as  well  as  the  particular  Termor,  and  therefore  they  are  all  comprifed  in  the  firft  Saving, 
between a-Lefiee'  anj  ne  in  the  Reverfion  fhall  net  have  five  Years  after  the  Term  ended,  as  he  (hall  have  v.  here 
unteforYeats  the  particular  Eftate  is  a  Freehold,  in  which  Cafe  he  in  the  Reverfion  cannot  enter  during  the 
s.V.  2  Lev.  5*  Eftate  of  Freehold.  And  from  this  Cafe  of  a  Termor  his  Intent  appears  that  a  Termor  for  Years 
3  Keb.  38.  ^^jj  ^  bound  by  this  Statute  as  well  as  one  that  has  a  Freehold,  becaufe  the  Savings  fave  all  In- 
9  co.0^2.4^'  terefts,  f  which  Word  (Intereft)  may  comprehend  a  Term,  and  (hews  that  the  Generality  of  the 
2  Mod  \7'       Purview  extends  to  it,  as  it  feemed  to  him. 

1   Sbaw.2  41".    1  B.ic.  Abr.  534  Shep.  Pratt.  CounC  50,  75.  «  Co.  Litt.  250.  b.  f  5  Co.  124.  a  9  Co.  105.  a.  Co.  Litt.  34;.  b.  Cro.  J.  60. 

Astothc  woid  And  as  to  the  Word  (defcend),  Dyer  faid,  z  if  Tenant  in  Tail  difcontinues,  and  the  Difcontinuee 
(defend],  levies  a  Fine  with  Proclamations,  and  five  Years  pafs,  and  Tenant  in  Tail  dies,  the  Iffue  (hall 
p.  io.h.  8.  have  other  five  Years,  for  he  is  the  firft  to  whom  the  Land  defcended  after  the  Proclamations, 
n.  a.  iRoi.  r.  by  Force  of  the  Gift  in  Tail  made  before  the  Fine  levied.  h  But  if  Tenant  in  Tail  be  diffeized, 
afb'.  PoUexfT'  and  afterwards  the  Diffizor  levies  a  Fine  with  Proclamations,  and  five  Years  pafs  without  Claim, 
500.  weft's  anj  afterWards  the  Tenant  in  Tail  dies,  in  this  Cafe  he  and  Catline  alfo  faid  that  the  Iffue  in  Tail 
6sT'b.'  shep.'  °"  is  bound  for  ever,  for  there  the  Tenant  in  Tail  had  the  prefent  Right  at  the  Time  of  the  Fine  levi- 
Praa.  counf.  ^  anc|  tfie  firfi-  Saving  comprifed  him  and  his  Heirs  in  Tail,  and  inafmuch  as  they  did  not  purfue 
7v  ;9-  their  Right  within  the  five  Years  according  to  the  Condition  of  the  firft  Saving,  the  Tail  is  bound 

h  Weft's  symb.  for  ever.     But  Southcote  and  Wefion  were  of  a  contrary  Opinion,  for  they  laid  that  every  IfTue  in 
-"  2'  ta'.l7,  b*  Tail  (hall  have  five  Years,  for  a  new  Right  is  come  to  every  one  of  them  performam  doni,  which 
co-JdV.  75, 76.    Right  (as  they  took  it)  the  Makers  of  the  Act  intended  to  preferve,  i  and  to  this  Purpofe  the 
i  t.  Jones  242.  Words  (by  Force  of  any  Gift  in  Tail)  were  put  in  the  fecond  Saving.     But  this  Opinion  of  theirs 
was  utterly  difaliowed  by  the  faid  Chief  Juftices,  who  faid  that  the  Word  (firft),  which  ought  to 
be  added  to  the  Word  (defcend)  (and  then  it  will  be  (fhall  firft  defcend),  will  not  fuffer  every  De- 
ft shcr.  Pratt.    fceQt  t0  fiave  five  Years.     k  And  Catline  faid  that  a  Right  or  Title  may  be  faid  to  be  defcended, 
where  he  who  has  a  Right  to  a  Reverfion  or  Remainder  in  Tail  dependant  upon  an  Eftate  for 
Life  dies,  and  this  defcends  to  his  Iffue,  and  afterwards  the  Tenant  for  Life  dies,  he  (hall  have 
five  Years  by  this  fecond  Saving  :  And  thus  the  Words  (firft  defcend)  fhall  be  fully  fatisfied.    '  And 
'^efi^symb.  ^ejion  anc]  Dyer  faid,  if  a  Man  has  Iffue  a  Son  and  a  Daughter,  and  the  Son  purchafes  Land  and 
shep".  i°rai?.' a'  dies,  and  the  Daughter  enters,  and  is  diffeized,  and  the  Diffeizor  levies  a  Fine  with  Proclamati- 
counf.  57,  76.   onSj  ancj  five  Years  pafs  without  Claim,  if  after  this  the  Father  has  another  Son  (as  he  may  have 
ten  Years  afterwards  or  more)  who  is  Heir  to  the  Brother,  he  fhall  have  other  five  Years  by  this 
fecond.  Saving,  for  he  is  the  Perfon  to  whom  the  Right  firft  defcended  after  the  Fine  engroffed 
and  Proclamations  made.     mSo,  Dyer  faid,  if  a  Man  of  unfound  Mind  makes  a  Feoffment  in  Fee, 
Coui2'57,"6.'  and  the  Feoffee  levies  a  Fine  with  Proclamations,  and  he  of  unfound  Mind  dies,  now  his  Heir  (hall 
have  five  Years  from  the  Time  of  his  Death,  for  he  is  the  Perfon  to  whom  the  Right  firft  defcend- 
ed after  the  Fine  engroffed  and  Proclamations  made. 
as  to  the  word       And  as  to  the  Word  (come),  Dyer  faid,  n  if  Tenant  in  Tail  levies  a  Fine  with  Proclamations, 
(comej.'  and  five  Years  pafs,  and  afterwards  he  dies  without  Iffue,  the  Donor  is  the  Perfon  to  whom  the 

» weft's  symb.  Right  firft  came  after  the  Fine  engroffed  and  Proclamations  made,  upon  Caufe  had  before  the  Fine, 
pt.  2.  fo.  68.  b.  and  therefore  he  is  aided  by  this  fecond  Saving,  and  may  have  his  Formedon  in  Reverter  within 
five  Yeais  after  the  Death  of  the  Tenant  in  Tail.  And  in  all  thefe  Cafes,  it  was  faid,  there  is  a 
new  Right  or  Title  accrued,  remained,  defcended,  or  come  after  the  Proclamations,  which  was  not 
in  any  other  belore,  upon  Caufe  arifing  before  the  Fine.  But  in  our  Cafe  altho'  S towel  the  De- 
mandant is  the  Perfon  to  whom  the  Right  firft  defcended,  yet  this  is  not  upon  any  Matter  or  Caufe 
had  or  done  before  the  Fine,  as  the  Makers  of  the  Act  intended,  for  the  Diffeizin  which  was  be- 
fore the  Fine  is  not  the  Matter  or  Caufe  which  made  S towel  to  have  the  Right,  for  il  there  had 
been  no  Diffeizin  he  would  have  had  the  Right  and  the  Poffeffion,  for  he  had  it  by  Defcent  or 
Purchafe  before.  But  they  intended  fome  fpecial  Matter  which  fhould  be  the  efficient  Caufe  of 
having  the  Right,  and  fuch  a  Right  too  as  never  was  in  any  other  before  it  was  in  him";  and  there 
is  none  fuch  in  this  Cafe,  for  the  Right  was  firft  in  the  Grandfather,  and  the  Right  defcended, 
which  is  meant  by  this  Branch,  is  a  Right  defcended  which  was  not  in  any  other  in  fuch  Manner 
at  the  Time  of  the  levied.  For  this  Right  here  was  faved  in  Stowel  the  Grandfather  and  in  his 
Heirs  by  the  firft  Saving,  and  if  it  (hould  alfo  be  faved  in  the  Fleir  by  the  fecond  Saving,  becaufe 
it  firft  defcended  to  him,  then  the  one  Saving  would  be  fuperfluous  and  in  vain.  And  this  was 
not  the  Intention  of  the  Makers  of  the  Act,  for  they  never  intended  to  aid  thofe  by  the  fecond 
Saving  who  were  comprifed  and  aided  by  the  firft  Saving,  nor  e  contra  to  aid  thofe  by  the  firft 
Saving  who  are  aided  by  the  fecond,  but  their  Intention  was  to  comprehend  in  one  Saving  thofe 
who  were  out  of  the  other  Saving.  Wherefore  all  of  them  who  argued  on  this  Part  agreed  that  the 
Demandant  was  not  aided  by  the  fecond  Saving,  for  he  is  not  another  Perfon,  nor  is  the  Right  which 
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is  here  defcended  to  him  fuch  a  Right  as  the  Makers  of  the  Ad  intended,  nor  is  the  Caufe  or 
i  latter  before  the  Fine  fuch  as  they  intended. 

And  as  to  the  Point  of  Equity,  all  of  them  alfo  who  argued  on  this  Part  agreed  that  StoweZ  the 
I     rtandant  fhould  not  be  aided  at  all  by  Equity,  inafmuch  as  the  Univerfality  of  Mankind  is  naore 
the  Object  of  the  Purview  than  Individuals,  that  is  to  fay,  it  refpeds  the  Peace  of  all  Men  in  ge- 
neral more  than  the  Advantage  of  Infants  or  other  private  Perfons,  and  alfo  inafmuch  as  this  Act 
is  a  boiitive  Law  for  the  Time,  and  therefore  when  it  has  particularly  limited  divers  Times  to 
Perfons  in  divers  Degrees,  to  make  an  Alteration  in  that  Time  would  be  more  contrariant  than  a- 
greeabi"  to  the  Minds  and  Intention  of  the  Makers  of  the  Act.     a  And  Catline  faid  that  Arfiotle*  Arift.  Ethic. 
defip.es  Equity  thus,  AZqv.ltas  eft  ccrreftio  jufta  legis  qua  parte  deficit  quod  generation  lata  eft.     But,  libR  5-  ca,p'  106' 
he  faid,  this  Law  here  is  fpecial,  and  limits  a  Certainty  of  Time  in  every  Point,  and  it  is  defective  i  Finch- 40. 
in  no  Part  as  to  Time,  for  which  Reafon  the  Time  limited  lhall  not  be  altered  or  enlarged  by  E-  2  BncI?,56' 
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quity.  Pcft465. 

And  in  this  Ck(c  they  who  argued  on  the  Part  of  Lord  Zouch  agreed  b  that  if  one  had  three  or  b  v;n,  Abr  tit 
four  of  the  Deieds  and  Impediments,  as  if  a  Woman  who  has  prefent  Right,  or  when  the  future  Fine  f.  a.  s".  Pi! 
Right  falls,  is  covert,  and  within  Age,  and  not  of  whole  Mind,  and  in  Pnfon,  and  one,  or  two,  ^^o.tl™*.' 
or  three  of  thefe  Defeds  or  Impediments  are  removed,  as  if  the  Hufband  dies,  and  me  is  of  full  sheP-  p™&- 
Age,  and  let  out  of  Frifon,  the  five  Years  appointed  to  her  by  the  Statute  fhall  not  commence  un-  ^Leon.^'is?' 
til  the  laft  Defed  or  Impediment  is  removed,  and  when  (he  is  void  of  all   the  Impediments  or ter ^"da-fm 
Defeds.  then  the  five  Years  ihall  commence.     c  And  if  the  Perfon,  whofe  Defeds  or  Impediments  °'  J' 
are  once  removed,  within  a  Month  after  falls  into  any  of  the  Defeds  or  Impediments  again,  as  if  he  « vin.  Abr.  tit. 
is  imprifonei;,  or  becomes  of  unbound  Mind,  and  continues  fo  all  the  five  Years,  or  at  the  End  ^,^'5p1-2- 
of  the  firft  Month  of  the  five  Years  dies,  his  Heir  within  Age,  the  five  Years  before  com  men-  pt.a.fb.Vs.a'.b. 
ced  fhall  proceed,  and  Nonclaim  within  the  fame  five  Years  fhall  bind  the  Party  and  his  Heirs,  ^^7^6% 
as  well  as  if  he  had  been  void  of  all  the  Defeds  or  Impediments  during  the  whole  five  Years. 

And  in  this  Cafe  it  was   affhmed  by  many  of  the  Juftices,  and  denied  by  none  of  them  that 
I   heard,  "that  altho*  the  Perfons  comprifed  in  the   Exception  were   not  under  fuch  Defects  <J vin. Abr. t;t. 
or  Impediments  at  the  Time  of  the  Fine  levied,  but  became  fo  againft  their  Will  after  the  Fine  FineF-a-  5'  ih 
levied,  and  betcre  the  laft  Proclamation,  and  were  in  fuch  Degree  at  the  Time  of  the  laft  Pro- 3 
clamation,  they  fhall  not  be  bound  to  five  Years  next  after  the  laft  Proclamation,  but  they  fhall 
have  five  Years  next  after  their  Impediments  or  Imperfedions  removed. 

And  Bendloe  hid  in  this  Cafe,  that  the  Savings  in  the  Ad  extend  as  well  to  SuccefTors,  altho' 
they  are  not  named,  as  to  Heirs.     And  divers  Cafes  were  put  touching  the  SuccefTors  of  Bifhops, 
Deans,  and  Parfons,  and  in  the  mefn  Vacation  touching  Men  of  Religion,  (all  which  I  have  omit-  mai™  by  the 
ted  out  of  this  Report \  becaufe,  as  I  apprehend,  the  Purview  does  not  extend  e  to  bind  fuch,  nor  Jhall  KePorter- 
their  Succejfors  be  intended  fuch  Privies  as  are  meant  by  the  Statute,  nor  fhall  they  be  bound  by  any  Fine e  n  c0.  71.  a. 
levied  by  their  Predsccffcrs,  or  by  the  Negligence  or  hatches  of  their  Predecejfors .     For  none  can  imagine^^'-^'^l 
that  the  Makers  of  the  Aft  intended  by  the  Latches  or  Aft  of  the  Bijhop  to  bind  the  Succejfton  without  Symb.  pt.  2.  fo. 
the  Ajfent  of  the  Chapter,  or  of  the  Par  [on  without  the  AJfent  of  Patron  and  Ordinary.     For  which  p^'.  co«nf. 
Riafon,  it  feems,  the  Omffwn  of  Succejfors  out  of  the  Aft  was  done  of  Purpofe,  and  not  thro'  Negligence  5°.  *°4-  Poft 
or  fc  g.tjulncfs.     And  if  the  Law  fhould  be  taken  for  certain  that  upon  a  Fine  levied  by  the  Predeceffor 53  ^ 
of  a  Bijhop,  Dean,  Prebendary,  or  Parfon,  and  Proclamations  made,  or  that  upon  a  Dijfeizin  done  to 
a  Bijhop.  Dean,  or  Prebendary,  and  fuch  others,  their  Succejfors  fhall  be  bound  by  a  Feoffment  of  the  Ter- 
mors or  otherwfe,  and by  a  F.ne  afterwards  levied,  and  by  Nonclaim  of  the  Bijhop,  Dean,   or  fuch  other 
for  five  Tears,  this  vj  >uld  foon  grow  into  great  Praftice,  and  thereby  Holy  Church  would  lofe  more  Pof- 
fejfions  than  it  cou'dgdnin  thefe  Days. 

After  thefe  Arguments  made,  Judgment  was  prayed    in  the  Common  Bench  for  the  Lord//,//.  <re,m  ,, 
Zouch  in  the  faid  Term  of  St.  Hillary  in  the  1  ith  Year  of  the  Reign  of  Queen  Elizabeth.     And  Ellx- 
Harper  then  one  of  the  Judges  of  the  fame  Bench  retained  his  former  Opinion,  viz.    that  the 
Law  was  with  Stotvel  the  Demandant,  and  of  the  fame  Opinion  with  him  was  Saunders  only,  and 
no  others.     For  Waljh,  mutata  opinione,  affented  that  Judgment  fhould  be  given  againft  Stowel. 
And  he  faid  to  me  afterwards,  that  upon  better  Confideration  it  feemed  to  him  that  the  Ad, 
which  had  limited  a  Time  for  the  Right,  had  made  the  Right  of  Stowel  the  Demandant  fubjed  to 
a  Condition,  viz.  that  he  fhould  purfue  his  Claim  within  the  five  Years  attached  firft  in  his  Grand- 
father, from  which  his  Nonage  fhould  notdifcharge  him  any  more  than  in  this  Cafe,  viz.  f  if  a  f  3I  Afs.  Pi.i7. 
Man  makes  a  Feoffment  in  Fee  upon  Condition  to  be  performed  on  the  Part  of  the  Feoffee  and  Fitz- Coflditio'1 
his  Heirs,  there  if  the  Feoffee  dies,  his  Heir  within  Age,  he  is  bound  to  perform  the  Condition  coverture1  \\. 
during  his  Nonage,  as  well  as  if  he  was  of  full  Age.     So  here  the  time  limited  to  the  Right  Gf2?-0,-R-403- 

^^  ^^  j*  £  L.CV*    '2,%* 

the  Demandant  makes  his  Right  conditional,  and  his  Nonage  fhall  not  difcharge  him  from  it ;  1  Mod.  86,  87. 
and  this  was  the  Reafon  why  he  affented  to  the  Judgment,  as  he  told  me.  Wherefore  he  and 
all  the  other  Judges,  viz.  Carus,  Southcote,  Wejion,  Whidon,  Dyer  and  Catline,  were  of  Opinion 
that  Stowel  the  Demandant  fhould  be  bound  to  the  five  Years  attached  in  his  Grandfather,  and 
confequently  that  Judgment  fhould  be  given  againft  him.  And  of  this  Opinion  I  heard  that 
Corbet  Juftice  was,  (who  died  before  he  had  delivered  his  laft  Argument)  as  appeared  by  his  Argu- 
ment written  with  his  own  Hand,  which  was  found  after  his  Death  in  his  Study,  as  I  was  inform- 
ed. Wherefore  the  fame  Term  of  St.  Hillary  Judgment  was  given  that  Stowel  the  Demandant 
(  fhould  be  barred,  which  Judgment  was  as  follows. 

At 
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076  Stowel  verfus  Lord  Zouch.  in  Cam.  Scacc. 

The  reft  of  the       At  which  Day  here  came  as  well  the  aforefaid  John  Stowel  now  Demandant  as  the  aforefaid 
Record.  George  by  their  Attornies  aforefaid.     Whereupon   the  Premiffes  being  feen,  and  by   the  Juftices 

here  fully  underftood,  it  feems  to  the  Juftices  here  that  the  aforefaid  Plea  of  the  aforefaid  John 
Stowel  now  Demandant  above  by  replying  pleaded  is  inefficient  in  Law  to  maintain  the  aforefaid  John 
Stowel  now  Demandant  to  have  his  Action  aforefaid  againft  the  aforefaid  George,  as  the  aforefaid 
judgment.  George  above  has  alledged.  Therefore  it  is  confidered  that  the  aforefaid  John  Stowel  now  Deman- 
dant take  nothing  by  his  Writ  aforefaid,  but  be  in  Mercy  for  his  falfe  Claim.  And  that  the  a- 
forefaid  George  go  thereof  without  Day,  &c. 

And  the  Lord  Dyer,  in  his  laft  Argument  made  in  this  Cafe,  fpoke  to  the  Manner  of  pleading 
the  Conclufion  made  by  the  Statute,  that  is  to  fay,  whether  it  be  neceffary  for!*the  Tenant,  who 
»m.  3.  r.  a.  pleads  the  Fine  in  Bar,  to  aver  that  the  faid  John  Zouch  Knight  was  of  full  Age,  of  found  Mind, 
ciatm0!?^1  out  of  Prifon,  and  within  the  Realm,  or  not.  For  he  faid  that  in  a  8  R.  2.  the  Tenant!  in  Af- 
crompt.j.  c.  flze  pleaded  in  Bar  a  Fine  levied  before  the  Statute  of  Nonclaim,  and  faid  that  the  Plaintiff  was 
65.  b.  14.0.  b.  a  Year  an(j  a  £)av  after  the  Fine  levied  out  of  Prifon,  of  full  Age,  and  within  the  four  Seas, 
b  Ante  68  M.  anQl  did  not  Fut  *n  n's  Claim,  &c.  and  the  Plaintiff  faid  that  he  was  at  that  Time  in  Scotland  the 
vide  Dy.  304.  whole  Year  and  Day  of  which  he  fpoke,  without  that  that  he  was  in  England ;  and  becaufe  Scot- 
p1' 5I'  .  land  is  another  Land  and  another  Realm  by  itfelf,  the  Iffue  was  held  fufficient  enough  for  this 
affirme/tuon.  Purpofe.  b  And,  he  faid,  hereby  it  appears  that  Scotland  is  another  Realm.  c  But,  he  faid,  it 
is,  fcr,may  feemed  to  him  in  the  Cafe  here  not  to  be  neceffary  for  the  Tenant,  who  pleads  the  Fine  in  Bar, 
a  Mod.aEn'tr?s'to  aver  that  the  Party  was  of  full  Age,  orsout  of  Prifon,  or  within  the  Realm,  and  of  found 
3J5- b-  p1-  4-  Mind,  but  this  fhall  be  (hewn  on  the  other  Side,  if  there  is  any  fuch  Imperfection  or  Impediment, 
•1  stat.  3a.  h.8.  becaufe  the  Body  of  the  Ac!  is  general,  viz.  that  the  Fine  Jh all  be  a  final  End,  end  jh all  conclude  as 
"p'  *'  well  Privies  as  Strangers  to  it,  and  as  general  as  the  Purview  is,  fo  generally  the  Party,  who  is  to 

eif  the  Tenure  take  Advantage  by  the  Fine,  fhall  plead  it.  And  if  the  other  Party  or  his  Anceftor  is  one  of 
istiot  (hewn  to  t^c  Perfons  excepted,  he  ought  to  plead  the  Exception,  becaufe  it  is  for  his  Advantage.  And 
%ulre°tf  the  he  refembkd  this  to  the  Pleading  of  a  Devife  of  Land  by  Force  of  the  d  Act,  for  the  Devifee 
Court  fhaii  in-  ft^u  p]ead  the  Devife  generally,  viz.  that  fuch  a  one  was  feized  of  the  Land  in  Fee,  and  held  it 
d".  329°  pl  16.  in  c  Socage,  and  devifed  it  to  him  by  his  laft  Will  in  Writing.  For  the  Provifion  of  the  Act  is 
general,  viz.  that  every  Perfon  fhall have  full  Authority  to  devife,  &c.  and  yet  there  is  a  Branch  in  the 
^m.  16.  h.  7.  ^  rt  afterwards,  that  Wills  made  by  Femes-covert,  or  Perfons  within  Age,  Ideots,  or  not  of  whole 
Feoffm.'ai  ufes '  Mind,  fhall  not  be  taken  to  be  effectual :  But  inafmuch  as  this  is  not  in  the  Body  of  the  Purview, 
65-  ^eaging  but  is  in  a  Branch  afterwards,  the  Devifee  needs  not  to  aver  that  the  Devifor  was  of  full  Age  and 
6.  Pi.  1!  Fiiz.  void  of  the  other  Imperfections,  but  the  other  Party  who  is  to  take  Advantage  of  it  fhall  plead 
Bro^oftm.  ai  n-  f  But,  he  faid,  if  one  will  plead  a  Feoffment  or  Grant  of  Ceftuy  que  Ufe,  there  he  ought  to 
ufes  24.  p.  4.  plead  that  he  was  of  full  Age,  of  whole  Mind,  and  at  large,  and  not  in  Durefs,  as  it  is  held  in 
ml' ^puIZ  16.  H.  7.  And  he  faid  that  the  Queftion  was  moved  before  in  6.  H.  7.  whether  or  no  the  Party 
in.gs.1a4.  vin.  ought  to  fhew  it,  but  it  was  not  there  adjudged,  but  in  16.  H.  7.  the  Point  was  refolved  by  the 
*;^^  Juftices.  And  the  Reafon  is,  becaufe  the  Purview  of  the  Act  of  1  R.  3.  cap.  1.  is,  that  all  Feoff- 
But  1  Leon.  18,  ments,  Grants,  &c.  made  by  any  Perfon  being  of  full  Age,  of  whole  Mine ',„  and  at  large,  and  not  in 
nkd  tote  Law"  Durefs,  to  any  Perfon  fhall  be  good  and  effectual;  fo  that  the  Purview  does  not  warrant  any  Feoff- 
hyWrayC.].  ment  or  Grant  but  of  fuch  Perfons  as  are  void  of  fuch  Defects.  And  therefore  he  that  will  take 
o*tiAonotmay  Benefit  by  fuch  Conveyances  ought  to  fhew  that  the  Perfon  who  made  them  was  void  of  fuch 
agrees  with  that  £)efe&Sj  or  e]fe  he  is  not  authorifed  to  make  them.  g  But  otherwife  it  is  where  the  Purview  is 
H.ff^'pi.  4'  general,  and  a  Reftraint  to  fome  comes  afterwards  by  Way  of  Exception,  (as  it  is  in  this  Statute 
P.4.H.7. 8.  b.  0f  Fjnes)  or  by  another  Branch,  as  it  is  in  the  Statute  of  Devifes  of  Land.  And  fo,  by  him,  there 
is  a  manifeft  Diverfity. 

S  T.Raym.  167,  per  Tioiflen  J.  Ld.  Raym.  4*1,  arguendo. 


Here  follow  the  Verfes  mentioned  before,  fo.  356, 

Elizabeth  nonum  regni  dum  tranfigit  annum, 

Gentis  et  Anglorum  regia  fceptra  tenet, 
Anthonium  rapiunt  Maii  mala  fidera  Brownum, 

Legum  qui  vivus  gloria  magna  fuit, 
Abdita  qui  norat  referare  Oracula  juris 

Subtili  ductu,  et  Nefloris  eloquio. 
Ingenio  pollens,  animoque  difertus  et  ore, 

Vix  ulli  poterant  uberiora  dari. 
Is  fcelix  nimium,  fi  tarn  longasva  fuiffent 

Quam  iuerant  animi  dona  ftupenda  fui. 
Abreptum  fato  hunc  Ejfexia  planxit  alumnum, 

Legis  et  ereptum  fedula  turba  gemit : 
Planxerunt  illi,  plangat  fimul  Anglia  tota, 

Nempe  animos  triftes  perdita  gemma  facit. 
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A  Report  of  a  judgment  given  by  the  Barons  of  the  Exchequer  in  Eafter  Term  in  the  i  2th 
Tear  of  the  Reign  of  Queen  Elizabeth  upon  an  Exhibition  to  the  Court  of  Exchequer,  by 
Sir  Henry  Nevil  Knight,  of  a  Deed  of  Grant  of  the  Office  of  Keeper  of  a  Park,  and  of 
an  artnital  Rent -charge  for  the  Exercife  of  the  fame  out  of  Land  which  afterwards  came  to 
the  Bands  of  the  Queen,  which  Grant  was  made  to  him  and  to  his  Father,  who  was  attaint- 
ted  of  Treafon,  for  Term  of  their  Lives,  and  upon  a  Petition  to  have  the  Arrears  due 
thereupon  paid  to  him'.  And  the  Record  hereof  was  entered  in  the  Remembrances  of  the  Ex- 
chequer, among  the  Records  of  Michaelmas  Term  3  Eliz.  Roll  on  the  Side  of  the 
Treafurers  Remembrancer.     And  was  as  follows. 

.  E  it  remembered,  that  Henry  Nevil  Knight  came  here  before  the  Barons  of  this  Exchequer  Mkf:  rcrm 
the  20th  Day  of  October  in  this  Term  in  his  own  proper  Perfon,  and  exhibited  to  the  Court  Exhibition, 
here  a  certain  Writing  of  one  William  by  divine  Permiffion  iate  Archbifhop  of  Canterbury  of  the 
Offi  e  of  Keeper  and  Guardian  of  the  Park  of  Aldington  otherwife  Alington,  and  of  the  Deer  in 
the  fame  Park,  in  the  County  of  Kent,  and  alfo  of  an    annual  Rent  of  three  Pounds  and    ten 
Pence  Sterling  for  the  Exercife  of  the  Office  aforefaid  yearly  to  be  had,  levied,  and  perceived  of 
the  Manor  of  Aldington  otherwife  Alington,  made  to  the  aforefaid  Henry  Nevil  Knight,  by  the  Name 
of  Henry  Nevil  Efquire,  and  to  one  Edward  Nevil  Knight  afterwards  and  late  attainted  of  High 
Treafon  now   deceafed,  for  Term  of  their  Lives,  and   of  the  longed  Liver  of  them,  bearing 
Dare  the  1  ;th  Day  of  November  in  the  2  2d  Year  of  the  Reign  of  the  late  King  Henry  8.  fealed 
with   the  Seal  of   the  faid  late  Archbifhop,  and  afterwards  and  before  the  Attainder  of  the  faid 
Ed-ward  Nevil  Knight,  viz.  the  firft  Day  of  December  in  the  fame  22d  Year  of  the  faid  late  King 
Henry  8.  William  then  Archbifhop  then  furviving  and  being  in  full  Life  and  Archbifhop  of  Can- 
terbury, by  Thomas  then  Prior  of  Chrijl-Church  in  Canterbury,  and  by  the  Chapter  of  the  fame 
Place  by  their  Writing  fealed  under  their  common  Seal  at  the  City  of  Canterbury  in  their  Chapter- 
houfe  there  ratified,  approved,  and  confirmed.     And  the  fame  Henry  Nevil  prays  that  that  Writ- 
ing may  be  here  inrolled  of  Record.     Which  faid  Writing  the  Barons  here  received,  and  com- 
manded it  to  be  read,  and^o  be  inrolled  in  the  Order  of  the  Words  contained  in  the  fame  Writ- 
ing.    And  the  Tenor  of  the  fame  Writing  follows  in  thefe  Words.     "  To  all  the  faithful  in  Chrijl 
"  to  whom  this  prefent  Writing  fhall  come,  William  by  divine  Permiffion  Archbifhop  of  Canter - 
"  bury,  Primate  of  all  England,  Legate  of  the  Apoftolic  See,  Greeting,  in  the  Author  of  Safety* 
"  Know  ye  that  we  for  the  good  and  acceptable  Service  which  our  beloved  Edward  NevilKnight 
"  and  Henry  Nevil  Efquire,  one  of  the  Sons  of  the  aforefaid  Edward  Nevil  Knight,  have  mani- 
*«  feftly  done  and  fhall  daily  hereafter  do  to  us,  and  for  other  urgent  Caufes  us  to  thele  Prefents 
*'  fpecially  moving,  of  our  meer  Motion  have  given  and  granted,  and  by  thefe  Prefents  do  give 
"  and  grant,  to  the  fame  Edward  Nevil  Knight,  and  to  Henry  Nevil  Efquire.     And  to  the  longer 
*'  Liver  of  them,  the  Office  of  Keeper  and  Guardian  of  our  Park  of  Aldington  otherwife  Aling- 
"  ton  and  of  our  Deer  there  in  the  County  of  Kent,  with  their  Appurtenances.     To  have,  hold, 
"  and  exercife  the  Office  aforefaid  by  themfelves  or  by  their  fufficient  Deputy  or  Deputies,  for 
"  whom  they  will  anfwer,  for  Term  of  Life  of  the  aforefaid  Edward  Nevil  Knight  and  of  Henry 
"  Nevil  Efquire  and  of  the  longer  Liver  of  them.     And  by  thefe   Prefents  we  make,  conft itute,  • 
"  and  ordain  the  faid  Edward  and  Henry  Nevil  to  be  the  Keepers  of  our  Park  and  Deer  aforefaid. 
"  Alfo  we  have  granted  and  by  thefe  Prefents  do  grant  for  us  and  our  SuccefTors  to  the  fame  Ed- 
"  ward  Nevil  Knight  and  Henry  Nevil  Efquire,  for  the  Exercife  of  the  Office  aforefaid,  and  for 
*'  their  other  Cofts,  Charges,  and  Expences  to  be  had  in  the  Premiffes,  one  annual  Rent  of  three 
**  Pounds  and  ten  Pence  Sterling  yearly.     To  have,  levy,  and  perceive  the  aforefaid  annual  Rent 
"  of  three  Pounds  and  ten  Pence  every  Year  during  the  whole  Lives  of  the  faid  Edward  Nevil 
*'  Knight  and  Henry  Nevil,   and  of  the  longer  Liver  of  them,  of  our  Manor  of  Aldington  other- 
*'  wife  Alington  aforefaid,  at  the  Feafts  of  Eafter  and  of  St.  Michael  the  Archange',  by  equal  Por- 
"  tions  to  the  fame  Edward  and  Henry  Nevil  and  to  the  longer  Liver  of  them  annually  to  be  paid. 
"  And  if  and  as  often  as  it  fhall  happen  that  the  faid  Rent  of  three  Pounds  and  ten  Pence  or  any 
'*  Part  thereof  be  in  Arrear  in  Part  or  in  all  unpaid  after  ajiy  Term  at  which  it  ought  to  be  paid, 
**  that  then  and  fo  often  it  fhall  be  lawful  for  the  aforefaid  Edward  and  Henry,  and  for  the  longer 
"  Liver  of  them,  and  their  Affigns,  into  the  faid  Manor  to  enter  and  diftrain,  and  the  Diftrefs  fo 
*l  taken  there  to  drive  away  from  thence,  and  to  impound  and  keep  in  their  Poffeffion,  until  they 
*'  fhall  be  fully   f.tisfied  for  the  annual  Rent  aforefaid  and  the  Arrears  thereof.      In  Witnefs 
"  whereof  to  thefe  Prefents  we  have  put  our  Seal,  given  the  15th  Day  of  November  in  the  22d 
"  Year  of  the  Reign  of  King  Henry  8.  and  in  the  27th  Year  of  our  Tranflation.     And  we  Iho- 
*'  mas   by  divine  Permiffion  Prior  of  Chuffs -Church  in  Canterbury,  and  the  Chapter  of  the  fame 
"  Place  do  all  and  fingular  the  Things  above  written  and  contained,  as  much  as  to  us  belongs, 
*'  by  Authority  of  our  Chapter,  ratify,  approve,  and  for  Term  of  Life  of  the  above  written  Ed- 
u  ward  Nevil  Knight  and  Henry  Nevil  and  the  longer  Liver  of  them,  by  the  Tenor  of  thefe  Pre- 
"  fents,  confirm.     In  witnefs  whereof  our  Common  Seal  is  put  to  thefe  Prefents  :  Given  in  our 
"  Chapr.er-houfe   the   firft   Day  of  December  in   the  22d  Year  of  the  Reign  of  King  Henry  8." 
Which  faid  Wr,ting  being  read,  the  aforefaid  Henry  Nevil  Knight  fays  that  he  is  unpaid  of  the 
aforefaid  annual  Rent  of  three  Pounds  and  ten  Pence  yearly,  from  the  Feaft  of  5/.  Michael  the 
Archangel  in  the  fifth  and  Jixtb  Years  of  the  Reign  of  the  late  King  and  Queen,  viz.  for  three 
whole  Years  ending  at  the  Feaft  of  St.  Michael  the  Archangel  in  the  third  Year  of  the  Reign  of 
the  Lady   Elizabeth    now  .Queen,  and  that  the  aforefaid  Manor  of  Aldington  otherwife  Alington 
with  the  Appurtenances  has  remained  and  been  in  the  Hands  and  PoffefTiOn  of  the  faid  Lady  the 
Queen  now  ever  fince  the  aforefaid  Feaft  of  St.  Michael  the  Archangel  in  the  faid  fijth  and  fixib 
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Years  and  now  is  and  remains  in  the  Hands  of  the  faid  Lady  the  Queen  now.  And  he  prays 
that  the  Writing  aforefaid  by  the  Court  here  may  be  allowed,  and  that  nine  Pounds,  two  Shil- 
lings, and  Sixpence  of  the  Arrears  of  the  aforefaid  annual  Rent  of  three  Pounds  and  ten  Pence 
yearly  for  the  aforefaid  three  Years  ending  at  the  faid  Feaft  of  St.  Michael  the  Archangel  in  the 
aforefaid  third  Year  of  the  faid  Lady  the  Queen  now  may  be  paid  to  the  fame  Henry  Nevil  Knight, 
and  alfo  that  the  aforefaid  annual  Rent  of  three  Pounds  and  ten  Pence  yearly  from  the  aforefaid 
Feaft  of  St.  Michael  the  Archangel  in  the  aforefaid  third  Year  of  the  faid  Lady  the  Queen  now 
may  be  annually  paid  to  the  fame  Henry  Nevil  Knight  during  the  Life  of  the  fame  Henry. 

Anfwer.  And  Gilbert  Gerard  Efquire  Attorney-General  of  the  faid  Lady  the  Queen  now,  who  profe- 

cutes  for  her,  being  prefent  here  in  Court,  and  being  afked  by  the  Barons  touching  the  PremifTes, 
for  the  aforefaid  Lady  the  Queen  now  fays,  that  the  aforefaid  Writing  in  Form  aforefaid  recited 
ought  not  to  be  allowed,  and  that  neither  the  aforefaid  nine  Pounds,  two  Shillings,  and  Sixpence 
of  the  aforefaid  Arrears  of  the  aforefaid  annual  Rent  of  three  Pounds  and  ten-  Pence  yearly  for 
the  faid  three  Years  ending  at  the  Feaft  of  St.  Michael  the  Archangel  in  the  aforefaid  third  Year 
of  the  faid  Lady  the  Queen  now,  nor  the  aforefaid  annual  Rent  of  three  Pounds  and  ten  Pence 
yearly  from  the  aforefaid  Feaft  of  St.   Michael  the  Archangel  in  the  aforefaid  third  Year  of  the 

Demurrer.  faid  Lady  the  Queen  now,  to  the  aforefaid  Henry  Nevil  Knight  in  Form  aforefaid  ought  to  be  paid, 
Becaufe  he  fays  that  the  aforefaid  Writing  above  recited,  and  the  Matter  in  the  fame  Writing  con- 
tained and  fpecified,  and  the  aforefaid  Matter  by  the  faid  Henry  Nevil  Knight  in  Form  aforefaid 
alledged,  is  infufficient  in  Law  to  charge  the  aforefaid  Lady  the  Queen  now  either  with  the  Pay- 
ment of  the  aforefaid  nine  Pounds,  two  Shillings,  and  Sixpence  for  the  aforefaid  three  Years  end- 
ing  at  the  Feaft  of  St.  Michael  the  Archangel  in  the  aforefaid  third  Year,  or  with  the  aforefaid 
Payment  of  the  aforefaid  annual  Rent  of  three  Pounds  and  ten  Pence  yearly  from  the  aforefaid 
Feaft  of  St.  Michael  the  Archangel  in  the  fame  third  Year,  to  the  aforefaid  Henry  Nevil  Knight  in 
Form  aforefaid.     And  therefore  he  prays  Judgment  for  the  faid  Lady  the  Queen. 

joinder.  _/\ncj  the  aforefaid  Henry  Nevil  Knight  fays  that  the  aforefaid  Writing  above  recited,  and  the 

Matter  in  the  fame  Writing  contained,  and  the  aforefaid  Matter  by  him  in  Form  aforefaid  alledg- 
ed, is  fufficient  in  Law  to  charge  the  aforefaid  Lady  the  Queen  now  with  the  Payment  of  the  a- 
fcrefaid  nine  Pounds,  two  Shillings,  and  Sixpence  of  the  aforefaid  annual  Rent  of  three  Pounds 
and  ten  Pence  for  the  aforefaid  three  Years  ending  at  the  aforefaid  Feaft  of  <S7.  Michael  the  Arch- 
angel in  the  aforefaid  third  Year  of  the  faid  Lady  the  Queen  now,  and  alfo  with  the  Payment  of 
the  aforefaid  annual  Rent  of  three  Pounds  and  ten  Pence  yearly  from  the  aforefaid  Feaft  of  St.  Mi- 
chael the  Archangel  in  the  fame  third  Year,  to  the  fame  Henry  Nevil  in  Form  aforefaid.  And  he 
prays  as  he  above  prayed.  And  becaufe  the  Court  will  have  Deliberation  in  the  Premifles  before 
further,  &c.  Day  is  given  to  the  aforefaid  Henry  Nevil  in  the  State  wherein  it  now  is  from  the 
Day  of  the  Holy  Trinity  in  fifteen  Days,  to  hear  and  do  what,  &c. 

Il'giants^he11'  ^T^  ^  ^  Effect  of  the  Record  is  as  follows,  viz.  Sir  Henry  Nevil  Knight  eomes  before  the 
office  of  Keeper    _§_     Barons  of  the  Exchequer,  and  exhibits  to  the  Court  a  Deed  bearing  Date  the  15th  Day  of 
Renfo^t'i.Tod!  November  in  the  2  2d  Year  of  the  Reign  of  King  Henry  8.  made  to  him  and  to  one  Sir  Edward 
for  the  Exercife  Nevil  Knight  afterwards  and  lately  attainted   of  High-Treafon,  by  William  late  Archbifhop  of 
nol°io0Lt^ZrCanteri>ury->  °f  the  Office  of  Keeper  and  Guardian  of  the  Park  of  Aldington  otherwife  A!ingtont 
their  Lives,  one  and  of  the  Deer  in  the  fame  Park,  in  the  County  of  Kent,  and  of  an  annual  Rent  of  3  /.  10  dy 
ted^T^eafon"  f°r  tne  Exercife  of  the  fame  Office  yearly  to  be  had,  levied,  and  perceived  of  the  Manor  of  Al- 
theMano! -comes  dington  otherwife  Alingtcn,  for  the  Term  of  their  two  Lives.      Which  Deed  afterwards,  and  be- 
Hands^tL  kTng  f°re  the  Attainder  of  the  faid  Sir  Edward,   viz.  the  ift  Day  of  December  in  the  2 2d  Year  of  the 
ftaiinothavethe  Reign  of  the  faid  late  King  Henry  8.  and  in  the  Life  of  the  faid  Archbifhop,  was  confirmed  by 
Rent  sx.'cited  the   Prior  of  Chrifl '■- Chur -ch  in  Canterbury,  and  by  the  Chapter  of  the  fame  Place  by  their  Deed. 
2  Roi.  r.  340.   Which  Deed  the  laid  Sir  Henry  Nevil  prays  to  be  inrolled  of  Record  ;  and  the  Barons  received  the 
4r°9.  JMod46o!  Deed,  and  read  it,  and  commanded  it  to  be  inrolled.     And  the  Deed  was  according  to  the  Effect 
^iT'"^'     '^ov^&->  viz-  that  the  faid  Archbifhop,  for  the  good  and  acceptable  Service  which  the  faid  Sir 
Abr!  743.  vhi."   Edward  and  Henry  one  of  the  Sons  of  the  faid  Sir  Edward  had  diverfly  done,  and  thereafter 
Abtyk. officers  fhoui d  daily  do,  and  for  other  Caufes,  granted  to  the  faid  Sir  Edward  and  Henry,  and  to  the 
longer  Liver  of  them,  the  faid  Office  of  Keeper  and  Guardian  of  the  faid  Park  and  of  the  Deer 
there  :     To  have,  hold,  and  exercife  the  faid  Office  by  themfelves  or  by  their  fufficient  Deputy 
or  Deputies,  for  whom  they  will  anfwer,  for  Term  of  their  two  Lives,  and  for  the  Life  of  the 
Survivor  of  them.     And  further  he  granted  to   them  for  the  Exercife  of  the  faid  Office,  and  for 
their  Charges  and  Expences  in  the  PremifTes,  an  annual  Rent  of  3/.  10  d.  for  the  Lives  of  them 
and  of  the  Survivor  of  them,  payable  out  of  the  Manor  at  Michaelmas  and  at  the  Annunciation 
of  our  Lady  by  equal  Portions,  with  Claufe  of  Diftrefs  in  the  faid  Manor,  if  the  Rent  mould  be 
in   Arrear.     Under  which   was   contained  the  Confirmation  of  the  Prior  and  Chapter  aforefaid* 
Which  Deed  being  read,  the  faid  Sir  Henry  fays  that  the  faid  Rent  was  in  Arrear  and  not  paid 
to  him  for  three  Years  ending  at  the  Feaft  of  St.  Michael  the  Archangel  in  the  third  Year  of  the 
Reign  of  the  prefent  Queen  :  And  that  the  faid  Manor  was  all  thofe  three  Years,  and  yet  is,  in 
the  Hands  of  the  fame  prefent  Queen..     And  he  prays  that  the  Court  will  allow  the  Deed,  and 
that  9  /.  2  s.  6d.  of  the  Arrears  of  the  faid  Rent  for  the  faid  three  Years  may  be  paid  to  him  the  faid 
Sir  Henry  Nevil ;  and  that  the  faid  annual  Rent  of  3  /.  10  d.  from  the  faid  Feaft  of  St.  Michael  the 
Archangel  in  the   3d  Year  of  the  Reign  of  the  faid  prefent  Queen  may  be  paid  to  him  the  faid 
Sir  Henry  during  his  whole  Life.     And  hereupon  the  Queen's  Attorney  fays,  that  the  faid  Deed 
ought  not  to  be  allowed,  and  that  neither  the  Arrears  now  demanded,  nor  the  Rent  for  the  Time 
to  come,  ought  to  be  paid  to  Sir  Henry  Nevil,  becaufe  he  fays  that  the  Deed  and  the  Matters  afore- 
fiid  are  not  fufficient  to  charge  the  Queen  with  the  fame.     And  upon   this  he  has  demurred  in 
Law,  and  Sir  Henry  alfo. 

And 
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And  the  Doubt  conceived  was  upon  the  Attainder  of  Sir  Edward  Nn»I  ™»  nf  *i  ■  ■  *- 
tees,  viz  if  the  King  (hould  have  the  Office  by  the  Attainder,  or?f t  if an ^Office  of  sililr"' 
fidence,  lb  that  for  this  Caufe  it  fhall  not  be  forfeited,  or  if  it  fta  1  L  h.  f  r  5  u 
Office  of  Service,  becaufe  the  King  cannot  be  a  Servant!  nor  delete  to  anv  other  "  T  ™ 
ting  that  the  Law  will  give  the  Office  to  the  King  after  the  Attainder LL  Y  i  '  r°.rf  admit- 
Edlard  Nevil,  in  what  Situation  it  fhall  ftand  afer  his  Death.  Unng  the  Llfe  0t  Sir 

Another  point  was,  if  the  Rent-charge  being  a  Rent  de  novo  commencing  Iatelv  hv  r™        a 
iffuing  out  of  Land,  fhall  be  in  the  fame  Degree  with  the  Office:  or  if Tfrafl  h^fnf  l, ?  '  *? 
King,  although  it  be  fo  that  the  Office  fhall  not  be  forfeited  by  Law  ^  C°  the 

And  the  Matter  was  often  moved  on  Behalf  of  Sir  Henry  Nevtl  by  an  Apprentice  of  the  Middle 
Temple,  to  whom  it  feemed  that  neither  the  Office  nor  the  Rent-charo-e  w^  fL J , 
King  in  the  Lifetime  of  Sir  Edward,  nor  after  his  Death.     For    he  fa ^f  it  is  fi^fl  oflll? '^ 
obferved  that  to  the  Office  of  Keeper  of  a  Park  two  Things  are  reqSe.     Thclrft  is    SkW 
or  a  Keeper  of  wild  Beafts  ought  to  be  acquainted  with  their  Nature,  according  to  wh  ch  h    is 
to  order  and   manage  them,  for  if  he  does  not  know  their  Nature,  he  cannot  £ll  JhZ  iU     I 
Food  is  fitteflfor  them    and  fo  of  Shade,  and  Covert  for  their  R^Td°X  N^Jk   cs° 
nor  can  he   tell  how  to  order  them  after  they  have  been  chafed,  or  how  to  brine  them  back  a"dn 
into  the  Park  after  they  have  efcaped  or  have  been  chafed  out,  and  many  olher  Thino    5 
are  belonging  to  them  of  which  he  would  be  ignorant.     And  alfo  he  ought  to  be  billed  in  the 
Method  of  taking  them,  or  killing  them  by  Nets,  Arrows,  Dogs,  and  other  Engine        So  that 
a  Keeper  of  them  ought  to  have  Skill.     -  And  befides  this  it  is  SecefTary  for  him°to  be  diluent    •  u,  7«. 
and  it  is  to  be  prefumed  that  the  Grantor  of  fuch  an  Office  had  great  Confidence  in  th^DiScc 
of  the  Grantee,  or  elfe  he  would  not  have  committed  to  his  Care  th"  wild  Beafts   wh\rh  a~  tm9-        b  H-  «•  Ed-  *< 

that  require  ftrift  Diligence  and  Attendant      b  For  which  two  Slf  i -  n  *K  Th'n§S  20"  p)' **• 

„,      n      .       c  r    u       nrr         iUlu,u""^.        rvr  wnicn  two  L,auies  the  Law  will  not  Derm  r  Fi(Z' Grant  28. 

the  Grantee  of  fuch  an  Office  to  grant  it  over  to  another,  for  if  it  ffiould,  then  perhaps  the  Gran ^  'f^ 
tee,  would  grant  ,t  over  to  fuch  a  one  as  had  neither  Skill  nor  Diligence,  wl£^ 
prejudicial  to  the  Grantor,  and  therefore  the  Law  will  not  permit  him  fo  to  do      "  a  Y  j  Finchl3- 

other  like  Cafes,  as  of  a  Stewardffiip    Bailiwick  of  HuflJdry  ^^  ^ 

and  Diligence,  and  which  are  granted  in  wiped  of  the  Fitnefs  and  Capacity  which  the  Grantor  ha   l6l'a-b- 
conceived  in  the  Perfon  of  the  Grantee  to  excercife  fuch  an  Office.     And  therefore  in  tl^  Aft  of «  »  «-*  - 
SEdw.  6.  cap.  1 6.  which  infhcls  a  Penalty  upon  thofe  who  buy  or  fell  the  Offi «   of  Confidence  £-^ 
Attendance  there  recited,  which  could  not  lawfully  be  bought  or  fold,  there  is  a  ProvTZ   the 
Aft  fhall  not  extend  to  any  Office  of  Parkerfhip,  or  KeepeV  of  anv  Park    whlrh pZI  r         r 
that  the  Makers  of  the  Acl  took  it  that  if  the  P^ifo  had'not  beSe/  the  bu^Vfclt" 
of  fuch  Office  might  have  been  taken  within  the  Equity  of  the  Aft    alrhnmrh  ;,  „  i"§ 

the  Words    becaufe  it  concerns  Skill  and  Confidence?  J  the  okt^Zti™Zt™ 
that  it  might  not  be  granted  over  any  more  than  the  other  Offices  rherp  m      . teu  ,ao>  a.nar  as  Ul"  An  ,       ■ 
betaken  by  Equity  wtthin  the  Puniffiment  of  the  Aft!  tf^ 

whence  it  may  be  collected  that  the  Makers  of  the  AAlnt^Z^C^^T^Mp  fould  k^t* 
not  be  granted  over,  and  although  it  could  not,  yet  they  would  not  have  rhP  p'  ,,/ ,  ?   T    cr0mpt  j.c. 

it.      -But  if  a  Man  grant.  tl*(W^ 

here  the  Grantee  may  grant  this  over,  and  that  this  was  the  Intent  of  the  Granto    may  be  fo  col'  r  ^  Abr"  * 
letted  from  the  Generality  of  the  Perfons  comprehended  in  the  Eftate  in  Fet Tm, Z  V  i  „  Curtefy  E' pl" 3 

Heirs-Females  as  Males,  and   H,irS.T^«  Ja   r„r. '„    "L     ^^  ,ate  \n  teelimPle '   for  as  well 


,       i       i     >>  ..        .   /      * ■     ■      " — *?«»~»     „MU  a  .luiudii  man  De  enuowed  in  Inrh  (  afp     c^ 2  caCi  ait.  1*4. 

that  by  the  Generally  of  the  Perfons  comprehended  in  fuch  general  Grant  this  and  all  other  Offices  a.**  p  c 
of  Confidence  may  be  granted  over  by  the  reafonable  Conftrudion  of  the  Law,  and  3  ey  mav  be«*    t      ' 
«  forfeited  alfo.      "And  herein  he  allowed  the  Cafe  in  1.  H.  7.  where  the  Office  of  ForefteT  oP  t.  ,  n  7 
fuch  a  Place  with  all  the  Lands  belonging  to  it  was  granted  to  one  in  Tail,  Remainder  to   he  Kinafc^^ 
in  Fee,  and  there  the  Grant  and  the  Remainder  were  held  good,  for  the  Grantor  was  an  Office?      * 
in  Fee.     '  But  where  it  is  granted  only  for  Life,  there  no  other  is  comprehended  in  the  Gran :  buJc™'  V' b' 
\l/*T  '  fotha^he«"f;^  a  Deputy,  unlefs  he  has  Words  extending  t0  it    much  ^  J'  °' 

lefs  can  he  grant  it  over.     And  if  the  Grantees  in  our  Cafe  cannot  grant  this  Officeove      bv    he 
fame  Reafon  they  cannot  k  forfeit  it  by  Attainder,  if  both  of  them  had  been  zTZZa    U  Y  r     k  sp-  lF-h 

Soth  fprf£ihf  bbyA^^  «*  tL/-g  ^-M  have  I  z^Llo S  g "    "  tlo  anotne"-^^ 
inch  other  might  be  deftitute  of  Skill  and  Diligence,  whereby  the  Grantor  would  receive  as  much  1?'  §  27'  '"- 
Prejudice  as  he  would  do  by  a  Grant  made  by  the  Grantee  to  another  who  was  not  fit  for  the  Pur 
pofe.     And  therefore  fuch  Offices  as  are  granted  to  any  one  in  Refped  o ?SkTllor  Dit  nc     Lao  '  C™^  J.  C 
propnated  only  to  the  Perfon  of  the  Grantee.     And  herein  the  Law  is  to  be  commended    in  tha  ^  " 

will  not  veft  in.  another  a  Title  to  fuch  an  Office  without  the  AfTent  of  the  G?a™Sr      Fnr  whth  m  S"  P'  T  Finch 
Reafon  it  the  Grantee  be  attainted  of  Felonv  or  TrPafnn    nrj     •     j-    o  ^rantor-     ^or  which  86  ll4,2y1Kh 

c00      ^  uQ r  reiony  or  1  realon,  or  detained  in  Pnfon,  or  o-0ne  bevnnH  '°6, 16,.  Liu. 

Sea,  or  become  non  fan*  memori*,  or  be  under  any  other  like  Incamrirv  fn  Tl  u    °  Y        §  38-  ^fe"' 

S^reof  uS  bXft^fi1  withT th.  Af c  ^SS^'&fa^SS^S^Tt: 

tnereor  it  ihall  be  torieited  to  the  Grantor  by  a  Cond  tion  annexed  to  it  hv  T  ™    «•  cn  rkot.  „/    t!        4e«  mu» 
tor,  or  he  to  whom  the  Servir^  mmht  r«  k„  j  n.  ,,    cxcc! to  ll  °Y  Law-      bo  that  the  Gran-  be  romc  fpeciai 

come  in  .i^x-kt; s:z\::t:  2 *i&  :-<  r  'c  -;s^  i?dbenobvsnraTr  fhaM  &°c£ 

by  ,h  niCa„%iha,l  not  put  a  ftrange  Officer  upon  the  Gra    0    '   »A  d7  1«  GL«e tr  Lifl-- -  S 
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And  although  the  Law  be  ocherwife  in  the  King's  Cafe,  viz.  b  that  where  the  King  grants  fuch  an 
Office  to  one  for  Life,  and  the  Grantee  is  attainted  of  Felony  or  Treafon,  the  Office3  (hall  be  for- 
feited to  the  King  for  ever,  fo  that  if  he  afterwards  obtains  a  Pardon  he  /hall  never  have  the  Of- 
fice again,  yet  this  is  not  like  to  the  principal  Cafe  here,  for  there  the  King's  Park  is  difchar^ed  of 
the  Officer,  and  if  it  was  any  other  Officer,  as  a  Steward  of  his  Manor,  or  Con  liable  of  his  Gaiil?, 
there  the  Manor  and  the  Caftle  are  d.fcharged  of  fuch  Office,,  acid  of  all  Authority  of  the  Per- 
fon  attainted.  So  that  the  Matter  there  tends  to  the  Exoneration  and  Difcharge  of  the  Office, 
and  not  to  the  Removal  of  the  Office  from  one  to  another,  as  our  Cafe  is.  And  fo  there  is  no 
Tranfmutation  of  the  Poffeffion  of  the  Office,  but  an  Exoneration  of  the  Po/Tcffion  of  it;  and  the 
King  mall  not  be  deprived  of  the  Choice  of  his  Officer,  for  he  may  make  a  new  one.  And  there- 
fore whether  it  be  forfeited  by  a  Condition  in  Law  for  the  Non-attendance  when  the  Grantee  was 
attainted,  or  whether  it  be  forfeited  by  the  Attainder,  and  not  by  a  Condition  in  Law,  it  all  tends 
to  one  End  as  to  the  King,  for  he  may  make  a  new  Officer,  and  no  Stranger  fuall  come  in  with- 
out the  King's  Confent.  But  in  the  piincipal  Cafe,  if  both  the  Grantees  had  been  attainted,  there 
if  the  Office  fhould  be  forfeited  to  the  King  by  Law,  there  would  be  a  new  Officer  to  the  Arch- 
bifhop  without  his  Affent,  who  would  be  a  Stranger  to  the  Archbifhop,  and  perhaps  io-norant  of 
the  Art  of  managing  the  Beafts,  and  not  diligent,  by  which  the  Archbifhop  would  be  prejudiced  * 
fo  than  it  is  not  like  the  King's  Cafe. 

But  perhaps  it  may  be  objected,  that  if  the  Officer  for  Life  fhould  forfeit  to  the  Kino-,  and  the 
King  fhould  grant  it  over,  the  firft  Grantor  would  not  receive  any  Prejudice  from  it,  for  if  the 
Grantee  of  the  King  be  mifconufant  of  the  Art  of  ordering  the  Beads,  or  does  not  give  due  At- 
tendance, for  fuch  Caufes  the  firft  Grantor  may  enter,  by  Reafon  of  a  Condition  in  Law  annexed 
to  the  Office,  fo  that  the  Prejudice  which  may  poffibly  come  to  the  firft  Grantor  in  fuch  Cafe  is 
no  Obftacle  to  the  Forfeiture  of  the  Office  by  Attainder ;  Sir,  as  to  this  it  is  to  be  oblerved  that 
the  Grantor  /hall  not  avoid  the  Officer  by  Reafon  of  the  Condition  in  Law,  until  he  has  firft  re- 
ceived c  Prejudice  by  the  Non-ufer,  or  Mif-ufer,  or  other  Default  of  the  Officer,  and  the  Law 
will  not  force  d  him  firft  to  fuftain  a  Prejudice,  and  then  to  avoid  the  Officer,  for  the  Avoidance 
of  the  Officer  is  no  Amends  for  the  Offence  done.  But  when  the  Party  himfelf  who  has  the  Park 
appoints  the  Officer,  and  no  other  for  him,  it  is  prefumed  that  he  will  appoint  fuch  a  one  as  will 
not  offend,  for  he  puts  Confidence  in  his  Art  and  Induftry.  And  fo  he  is  not  as  likely  to  have 
Prejudice  in  the  one  Cafe  as  in  the  other  ;  and  if  he  fhould  have  Prejudice,  there  is  greater  Reafoa 
why  he  fhould  fuftain  it  when  he  himfelf  has  chofen  fuch  an  Officer,  than  that  the  Grantee  fhould 
have  full  Scope  and  Liberty  given  him  by  Law  to  make  fuch  Forfeiture,  by  Reafon  whereof  a 
Stranger  may  become  Officer,  and  prejudice  the  Grantor.  "Wherefore  that  Objection  has  no 
Weight  in  it. 

Then  here  if  both  the  Grantees  fhould  not  forfeit  the  Office  to  the  King  if  both  of  them  had  been 
attainted,  much  lefs  lhall  Sir  Edward  Nevil,  who  is  but  one  of  the  Grantees,  forfeit  it  to  the  King 
by  his  Attainder,  for  before  the  Attainder  both  of  them  might  occupy  the  Office,  and  each  of 
them  by  himfelf,  and  when  one  of  them  was  attainted,  the  other  might  occupy  it  in  his  Lifetime, 
as  well  as  he  might  before  his  Attainder,  for  his  Aft  fhall  not  prejudice  his  Companion,  inafmuch 
as  the  Eftate  which  they  had  was  a  freehold,  and  Sir  Henry  was  an  Officer  to  the  Archbifhop  be- 
fore the  Attainder,  and  fo  he  was  after  it,  and  when  the  Father  was  put  to  Death,  Sir  Henry-  re- 
mained an  Officer  always  as  he  was  before,  and  fo  the  Archbifhop  is  ferved  with  his  Officer. 

e  And  tho'  the  Law  be  fo  that  after  the  Attainder  of  Sir  Edward  Nevil  and  during  his  Life  the 
Office  fhould  be  forfeited,  fo  that  during  that  Time  the  King  might  make  an  Officer,  yet  when  Sir 
Edward  was  dead,  Sir  Henry  fhall  have  the  Office  again.  For  it  is  to  be  confidered  that  the  Office 
is  a  Thing  entire,  fo  that  one  Moiety  of  it  cannot  be  forfeited  to  the  King,  and  the  other  Moiety 
continue  in  Sir  Henry,  as  it  may  be  of  Land  or  fuch  like  which  may  be  fevered,  but  the  Kino- 
fhall  have  the  whole  for  the  Time  or  nothing  at  all.  So  that  there  fhall  not  be  any  Tenancy  in 
common  made  here,  for  the  Office  is  but  one  Thing  to  be  exercifed  by  the  Body  of  a  Man.  And 
therefore  if  the  King  fhall  have  any  Thing  by  the  Attainder,  it  fhall  be  the  whole  for  the  Time,  but 
when  the  Perfon  attainted  dies,  then  Sir  Henry  has  the  fole  Intereft  in  the  whole  as  Survivor,  inaf- 
much as  the  Jointure  was  not  nor  could  be  fevered  by  any  Aft  in  the  L  ife  of  his  Father.  And  then 
although  in  Things  entire  the  King  fhall  be  preferred  for  the  Time,  yet  when  the  Perfon  attainted 
dies,  his  Eftate  is  ended,  and  confequently  the  Eftate  of  the  King  alfo,  and  the  entire  Office  fhall 
be  in  Sir  Henry  as  Survivor,  and  he  may  occupy  it  without  any  f  Petition  or  other  Suit  to  the  King, 
becaufe  the  Eftate  which  the  King  had  is  abfolutely  ended,  and  the  Thing  does  not  continue  in  the 
King,  for  which  Reafon  none  fhall  be  driven  to  make  Petition  to  the  King  for  a  Thing  which  he 
has  not,  and  which  does  not  continue  in  him  nor  in  any  other  by  his  Grant  or  Conveyance  :  Where- 
fore the  Office  being  entire  ftull  after  the  Death  of  Sir  Edward  be  in  Sir  Henry.  %  But  if  the  King 
grants  any  Office,  whatfoever  it  be,  which  requires  Confidence  or  Diligence,  to  two  Men,  and  one 
of  them  is  attainted,  there  perhaps  the  whole  Office  is  forfeited  to  the  King.  For  of  an  entire 
i  hing  the  King  fhall  have  the  whole  or  nothing,  for  he  fhall  not  make  one  to  occupy  in  common 
with  the  other.  And  inafmuch  as  it  comes  to  the  Point  that  in  the  Life  of  the  Perfon  attainted 
the  whole  or  nothing  fhall  be  forfeited,  the  King  perhaps  fhall  be  faid  to  have  the  whole  rather 
than  nothing,  and  if  after  the  Attainder  he  fhall  have  the  whole  during  the  Life  of  him  that  is  at- 
tainted, nothing  fhall  furvive  to  the  other  when  the  Perfon  attainted  is  put  to  Death,  for  nothing 
fhall  accrue  to  the  other  as  Survivor  by  the  Death,  where  nothing  remaned  in  Jointure  at  the  Time 
of  ti  e  Death  if  the  Perfon  attainted,  for  the  King  was  entitled  to  the  whole  in  his  Lifetime.  And 
the  Caufe  why  the  King  fhall  have  the  whole  there  is,  becaufe  the  Office  is  a  Thing  executory 
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again  ft  the  King,  and  there  the  King  fhall  not  have  the  Office,  but  it  fhall  ceafe ;  fo  that  the  For- 
feiture tends  to  the  Exoneration  of  the  King.  And  if  the  Survivor  fhould  have  Remedy,  he  muft 
have  it  there  by  Petition,  inafmuch  as  the  Thing  is  not  in  ejfe,  but  is  ceafed,  and  none  has  it  for 
the  Time,  and  in  order"  to  revive  it,  Petition  muft  be  made,  which  perhaps  will  not  lie  inafmuch 
as  the  thing  is  entire.  But  in  the  other  Cafe  the  Office  does  not  ceafe,  but  is  always  in  effe  and 
executory  againft  the  Archbifhop,  and  there  never  was  any  Determination,  but  rather  a  Remo- 
val of  it,  and  forafmuch  as  it  is  always  in  ejfe,  the  Survivor  may  occupy  it  without  Petition  to 
revive  it.  So  that  there  is  a  great  Diverfity  between  the  two  Cafes.  And  therefore  if  it  fhould 
be  admitted  (as  it  cannot  well.)  that  the  King  fhall  have  the  Office  after  the  Attainder,  and  during 
the  Life  of  the  Perfon  attainted,  yet  after  his  Death  Sir  Henry  fhall  be  Officer  to  the  Archbifhop. 
And  when  the  Manor  and  the  Park  afterwards  came  to  the  Crown,  he  remained  Officer  as  before, 
and  is  now  Officer  to  the  Queen,  to  whofe  Hands  the  Manor  and  Park  are  come. 

And  as  to  the  other  Reafon,  viz.  that  the  Office  fhall  not  come  to  the  King  by  the  Attainder, 
becaufe  it  is  an  Office  of  Service,  and  the  King  cannot  do  Service  to  the   Archbifhop   who  is   a 
Subject,  he  did  not  rely  much  upon  it,  for  the  firft  Reafon  made  an  End  of  the  whole.     And  as  Mia  tem  bytSe 
to  this,  note  well  the  faid  Cafe  in  i.  H.  7.  which  is  verbatim  as  follows,  viz.  "  a  man  granted  theRev°ner' 
"  Office  of  Service  and  Fonfterfhip  of  fuch  a  Place,  with  all  the  Lands  belonging  to  it,  to  one  in  Tail, 
"  the  Remainder  to  the  King  in  Fee :  Brian,  this  Office  cannot  pafs  to  the  King,  for  he  cannot  be  an 
"  Officer  to  any  Man.     Et  tota  Curia  contra  eum,  a  for  although  he  cannot  have  the  Office  fo  as  to  ex-  *  s.  p.  c0.  Lite. 
•c  ercife  it.,  jet  he  may  have  it  fo  as  to  give  it  to  another  :  And  the  Office  may  be  forfeited"     Wf/^'yjC0, 55,b- 
are  the  ve<y  Words  of  the  Cafe.     From  whence  it  feems  that  the  faid  other  Reafon  would  not  have  been  1  show.t70. 
Sufficient.     And  note  the  V/ords  that  (the  Office  may  be  forfeited),  whereby  note  that  it  was  an  Office  \  Jjj^jj  \jf- 
of  Inheritance.  , 

And  as  to  the  other  Point,  he  faid  that  although  the  Rent-charge  is  a  Rent  denovo  commen- 
cing by  Grant,  yet  it  is  fo  appropriated  to  the  Office  that  it  fhall  not  be  fevered  from  it  as  long  as 
the  Office  continues  •,  fo  that  if  the  Office  fhall  not  be  forfeited,  the  Rent  which  is  annexed  to  it 
fhall  not  be  forfeited.     b  For  if  one  grants  Eftovers  to  another  to  be  burnt  in  fuch  a  Houfe,  they  bF.N.B.Igl.n 
are  appurtenant  to  the  Houfe.     And  fo  if  Common  is  granted  in  fuch  a  Place  to  one  for  his  Cattle  Co-  Lkt- ,ZI-  i1- 
levant  and  couchant  in  his  Farm  of  Dale,  the  Common  is  made  appurtenant  to  it;  fo  that  hejuoi. Abr.6o." 
who  afterwards  has  the  Houfe,  by  whatever  Title  he  comes  to  it,  fhall  have  the  Eftovers,  and  he^'v3-  lF'mchl2- 
who   afterwards  comes  to  the  Farm  fhall  have  the  Common.     c  And  the  Eftovers  cannot  be  fe- " 
vered   from   the  Houfe,  d  nor  the  Common  from  the  Farm,  but  by  Extinguifhment  •,   for  if  he  c  m.  5.  h.  7. 7. 
who  has  the  Houfe  will  grant  the  Eftovers  to  another,  referving  the  Houfe  to  himfelf,  or  the  i&  I5'  ^ 
Houfe  to  another,  referving  the  Eftovers  to  himfelf,  the  Eftovers  fhall  not  be  fevered  from  the  130.  chimin  14. 
Houfe  then  by,  becaufe  they  fhall  be  fpent  in  the  fame  Houfe.     And  fo  here  the  Fee  is  granted  p^T1,*8' 
For  the  Exercife  of  the  Office,  and  in  Refpect  of  the  Fee  the  Office  was  received,  fo  that  the  Fee 
and  the  Office  are  Concomitants,  and  the  one  purfues  the  other.      e  And,  he  faid,    he  had  feen  a  pi,Tj* %■£'&£ 
Report  that  an  Annuity  was  granted  to  one  learned  in  the  Law,  pro  corfilio  fuo  imptndendo,  and  monl- 
the  Grantee  was  attainted  of  Treafon,  and  afterwards  had  his  Pardon,  and  the  Queftion  was,  whe-  eS 
ther  or  no   the  King  fhould  have  the  Annuity,  and  it  was  held  clearly  that  the  King  fhould  not  b.i..a',dih,J'Vt 
have  it,  becaufe  it  was  granted  pro  confilio  impendendo  by  the  Perfon  of  him  that  was  attainted,  and  EmPf°"-^'Le°n- 
hi?  Counfel  was  the  Caule  of  the  Grant,  and  therefore  it  was  annexed  to  the  Perfon  who  was  to  »ive  2  Haw^  p.3cv" 
the  Counfel,  and  no  other  fhould  have  it.     f  And  upon  this  Point  he  cited  the  Cafe  in  5  Ed.  4./0.  ^t^'"™/^/^" 
uit.  where  the  Office  of  King  of  Heralds  was  granted  to  Garter,  cum  feodis  et  proficuis  ab  antiquo,  12.  a  Finch  i^. 
&c.  and  alfo    10/.  was  granted  to  him  pro  officio  illo,  &c.  and  there  was   a  general  Refumption  ^trl,'^brJj'i;f1'For" 
anni  jeendo,  and  a  Frov.fo  for  Annuities  and  Penfions  ;  and  there  the  Queftion  was,  if  this  10  /.  Poft'382. 'P  'Ic 
be  a  Fee  of  the  Office,  or  an  Annuity,  and  Choke  faid,   "  if  the  Office  be  gone,  the  Annuity  is  ex- 
"  pired,"  quod  J uit  affirm  at  urn  per  omnes  Jufticiarios :  Brian  there  faid,  "  that  the  Office  was  at  g.  b.'sro  Mates 
"  Will,  and  the  Annuity  for  Term  of  Life  :"  And  Danby  faid,  '*  that  yet  it  is  determinable  by  44-  «  H-  offi- 
"  the  Determination  of  the  Office."     And  touching  this  Cafe  of  Garter  he  alfo  cited  that  which  is  cer5°" 
in  7  Edw    4.  22.  6  where  it  appears  that  the  King  had  granted  to  Garter  to  be  King  of  Heralds,  e  M.  7.  Ed. 4. 
with  the  Fees  and  Wages  belonging  thereto,   &c.  and  further   granted   to  him  ex  uberiore  gratia  "•tb'  ^b^"" 
fua,   10  I.  for  Term  of  his  Life  ratione  et  caufa  officii,  csV.     And  it  was  moved  whether  or  no  this  Eftates^.,  rn" 
fhould  be  an  Annuity,  and  the  Juftices  held  that  it  was  in  Nature  of  an  Annuity  determinable  upon  p"c,'8DAnte9i6- 
the  Office,  &c .     And  there  Choke  faid,  that  he  was  once  of  Counfel  with  one  J.  who  had  an  An-  (*')• 
nuity  granted  to  him  by  the  King  in  thefe  Words,  to  J.  clerico  corona  ad  tnminum  vita  fua,  and 
afterwards  he  was  difcharged  from  the  Office,  &c.    And  the  Opinion  of  the  Juftices  then  was,  that 
the  Annuity  was  determined,  for  it  fhall  be  intended  that  the  Annuity  was  granted  by  Reafon  of  the 
Office,  viz.  quamdiu  fuerit  clericus  corona.      From  which  Cafes  it  appears  that  although  the  Fee  be 
newly  granted,  yet  it  is  annexed  to  the  Office,  notwithftanding  he  has  one  Eftate  in  the  Office    and 
another  in  the  Annuity ;  and  it  is  determinable  with  the  Office,  and  by  the  fame  Reafon  it  conti- 
nues with    the  Office  as  an  Incident  infeparable.     And  fo   in  the  principal  Cafe  this  Rent-charo-e 
which  was  granted  for  the  Exercife  of  the  Office  fhall  continue  with  the  Office,  if  the  Office  is  not 
forfeited.     And  therefore  the  Arrears  ought  to  be  paid  to  Sir  Henry  NeviL 

And  the  Court  was  long  in  Doubt  upon  this  Matter,  for  it  hung  by  Continuances  eight  or  nine 
Years.  And  Saunders  Chief  Baron  consulted  feveral  Times  with  the  Judges  and  divers  others  up- 
on the  Point.  And  a  Report  was  fhewn  to  him,  which  he  afterwards  fhewed  to  me  in  Writing 
and  which  was  reported  by  Audley  Lord  Chancellor,  teftifying  that  where  the  King  had  o-ranted  to 
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William  Brereton  and    to  John  his   Brother  for  Term   of  their  two   Lives,  and   for   the    Life 

of  the  Survivor  of  them,    the"  Sheriffwick  of    Chejbire,    and  William  was    attainted  of   High- 

treafon,  it  was   the  Opinion  of  all  the  Juftices  that  the  whole  Office  was  forfeited,  becaufe  the 

Patent  and  the  Office  was  entire  and  could  not  be  fevered:  And  when  William  was  attainted  of 

Treafon,  the  King  was  entitled  to  the  whole  prefently,  and  notwithstanding   lie   was  afterwards 

executed,  yet  the  In te reft  of  the  other  was  not  revived,  for  it  was  a  Forfeiture  before ;  and  yet  the 

King  cannot  be  an  Officer,  but  he  fhall  have  it  as  he  may,  viz.  to  extinguifh  the  Patent,  and  to 

make  a  new  Officer.     And  all  this  was  written  in  the  Report  which  he  mewed  to  me.     And  he 

tob^th/c^cof  alf°  fhevved  to  me  in  Writing  another  Cafe  reported,  viz.  *  that  a  Fee  pro  confilio  impenfo  et  impofte- 

ohwr  v.Empfonrum  impendendo  was  granted  to  Empfon,  who  was  one  of  the  Counfellors    of   Henry  7.  and  co  his 

vin.Abr/tit.'    Son,  bo^h  of  whom  were  Counfellors,  for  their  Lives,  and  afterwards  the  Father  was  attainted 

condition  b.  b.  and  pur  to  Death,  and  the  Son  brought  a  Writ  of  Annuity  for  the  Annuity  and  the  Arrears,  and 
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had  Judgment  to  recover,  becaufe  this  Annuity  could  not  be  forfeited. 
Faprre,m  And  after  thefe  Things  had  been  confidered,  and  the  Opinion  of  the  Juftices  of  the  Common- 

jzEHz.  Bench  had  been  firft  had,  as  the  Record  teftifies,  the  Barons  in  the  Quinzime  of  this  prefent  EaHer 

Term  in  the  12th  Year  of  the  Reign  of  Queen  Elizabeth  gave  Judgment  that  the  faid  Deed  in 
Form  afprefaid  made,  recited,  and  inrolled,  mould  be  allowed,  and  that  the  faid  Arrears  mould 
be  paid  to  the  faid  Sir  Henry  at  the  Receipt  of  the  Exchequer  by  the  Hands  of  the  Treafurer  and 
Chamberlains,  out  of  the  Treafury  of  the  faid  Queen  being  in  their  Hands.  Which  Judgment 
was  as  follows. 

Record  "as  w  the  At  which  Day  Henry  Nevil  came  here  in  his  own  proper  Perfon,  &c.  And  prays  his  Judgment 
judgment,  as  before.  And  the  Premiffes  being  feen  by  the  Barons,  and  mature  Deliberation  being  thereupon 
had  amongft  them,  and  as  well  the  Serjeants  of  the  faid  Lady  the  Queen  now  at  Law  as  the  At- 
torney and  Sollicitor  General  of  the  fame  Lady  the  Queen  being  called  hereupon,  and  the  Opini- 
ons of  the  Juftices  of  the  faid  Lady  the  Queen  of  the  Common  Bench  being  had  in  the  Premiffes, 
judgment.  it  is  confidered  by  the  aforefaid  Barons  that  the  aforefaid  Writing  in  Form  aforefaid  made  and  above 
recited  and  inrolled  be  allowed.  And  that  the  aforefaid  9  /.  2  s.  6  d.  of  the  aforefaid  Arrears  of  the 
aforefaid  annual  Rent  of  3  /.  10  d.  yearly  for  the  aforefaid  three  Years  ending  at  the  aforefaid  Feaft 
of  St.  Michael  the  Archangel  in  the  aforefaid  3d  Year  of  the  faid  Lady  the  Queen  now  be  paid  to 
the  aforefaid  Henry  Nevil  Knight  at  the" Receipt  of  this  Exchequer  by  the  Elands  of  the  Treafurer 
and  Chamberlains  of  the  fame  Receipt,  out  of  the  Treafury  of  the  aforefaid  Lady  the  Queen  in 
the  Hands  of  the  fame  Treafurer  and  Chamberlains  being.  And  alfo  that  the  aforefaid  annual 
Rent  of  3  /.  10 d.  yearly  from  the  Feaft  of  St.  Michael  the  Archangel  in  the  aforefaid  3d  Year  of 
the  faid  Lady  the  Queen  now  be  annually  paid  to  the  aforefaid  Henry  Nevil  Knight  during  the  Life 
of  the  faid  Henry  Nevil  Knight  at  the  aforefaid  Receipt  of  this  Exchequer  by  the  Hands  of  the 
Treafurer  and  Chamberlains  of  the  fame  Receipt  for  the  Time  being,  out  of  the  Treafury  or  the 
Queen  in  the  Hands  of  the  fame  Treafurer  and  Chamberlains  from  Time  to  Time  being,  at  the 
aforefaid  Feafts  of  Eafter  and  of  St.  Michael  the  Archangel  by  equal  Portions,  during  the  Life  of 
the  fame  Henry  Nevil  Knight.     Saving  always  the  Right  of  the  Queen  if,  &c. 

And  hereupon  the  faid  Sir  Henry  Nevil  prayed  a  Writ  to  the  Treafurer  and  Chamberlains  of  the 
Exchequer  to  execute  the  Judgment,  which  was  granted,  as  appears  by  the  reft  of  the  Record  fol- 
lowing containing  the  Prayer  and  the  awarding  of  the  Writ. 

The  reft  of  the  And  hereupon  the  aforefaid  Henry  Nevil  Knight  prays  a  Writ  of  the  faid  Lady  the  Queen  to  the 
ingC°the'  Pwyer"  Treafurer  and  Chamberlains  of  the  Receipt  aforefaid  who  now  are  and  for  the  Time  fhall  be  in  the 
and  awarding  of  premifies  to  be  directed  :  Which  is  granted  to  him.  And  the  Tenor  of  the  fame  Writ  follows  in 
Treeaiurer  and  "  thefe  Words.  Elizabeth  by  the  Grace  of  God  of  England,  France,  and  Ireland  Queen,  Defender  of 
chamberlains  °f  the  Faith;  c5?f.  To  the  Treafurer  and  Chamberlains  of  the  Receipt  of  our  Exchequer  at  Weft- 
■executethejudg-  minfter  who  now  are  and  for  the  Time  fhall  be,  Greeting.  Whereas  in  the  Remembrances  of  our 
Excheouer  aforefaid  of  the  3d  Year  of  our  Reign,  viz.  amongft  the  Records  of  the  Term  of  St. 
Michael  Roll  on  the  Side  of  the  Remembrancer  of  our  Treafurer  there  it  appears,  That 

one  William  late  Archbifhop  of  Canterbury,  by  his  certain  Writing  bearing  Date  the  15th  Day  of 
November  in  the  2  2d  Year  of  the  Reign  of  the  late  King  Henry  the  Eighth  our  late  dearly  beloved 
Father,  crave  and  granted  to  our  beloved  Servant  Henry  Nevil  Knight,  and  to  one  Edward  Nevil 
Knio-ht  afterwards  of  High-treafon  attainted  now  deceafed,  by  the  Names  of  Edward  Nevil  Knight 
and  Henry  Nevil  Efquire  one  of  the  Sons  of  the  faid  Edward  Nevil  Knight,  and  to  the  longer  Liver 
of  them,  the  Office  of  Keeper  and  Guardian  of  the  Pak  of  Aldington  otherwife  Ahngton  and  of  the 
Deer  there  in  our  County  of  Kent :  To  have,  hold,  and  exercife  the  Office  aforefaid  by  themfelves 
or  by  their  fufficient  Deputy  or  Deputies  for  Term  of  Life  of  the  fame  Edward  and  Henry  and  of 
the  longer  Liver  of  them.  And  that  the  faid  late  Archbifhop  by  his  Writing  aforefaid  further 
granted  to  the  aforefaid  Edward  and  Henry  fox  the  Exercife  of  the  Office  aforefaid  an  annual  Rent 
of  it.  lod.  yearly.  To  have,  levy,  and  perceive  the  fame  annual  Rent  of  3  I.  10  d.  every  Year 
during  the  whole  Lives  of  the  faid  Edward  and  Henry  and  of  the  longer  Liver  of  them,  of  the  Ma- 
nor of  Aldington  otherwife  Alington'm  our  County  alorefaid,  at  the  Feafts  of  Eafter  and  St.  Michael 
the  Archangel  by  equal  Portions  to  the  fame  Edward  and  Henry  and  to  the  longer  Liver  of  them 
yearly  to  be  paid,  with  Claufe  of  Diftrefs  for  Non-payment  of  the  fame  annual  Rent  at  the  Terms 
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aforefaid  in  the  aforefaid  Writing  contained.     And  that  the  aforefaid  Writing  in  Form  aforefaid 
made,  and  every  Thing  in  the  Tame  Writing  contained  afterwards,  and  before  the  Attainder  of  the 
faid  Edward  Nevil  Knight,  viz.  the  i  ft  Day  of  December  in  the  aforefaid  2  2d  Year  of  the  Reign  of 
ourfaid  late  Father,  the  aforefaid  William  late  Archbifhop  then  furviving  and  being  in  full  Life 
and  Archbifhop  of  Canterbury,  was  ratified,  approved,  and  confirmed  by  Thomas  then  Prior  of 
Chriff 's-  Church  ;n  Canterbury,  and  by  the  Chapter  of  the  fame  Place,  by  their  Writing  fealed  un- 
der their  common  Seal  dated  at  the  City  of  Canterbury  in  their  Chapter-houfe  there  theafore%l 
ift  Day  of  December  in  the  faid  22d  Year  of  the  Reign  of  our  faid  late  Father.     And  that  the  afore-'; 
faid  Henry  Nevil  Knight  in  the  aforefaid  Term  of  St.  Michael  in  the  aforefaid  3d  Year  of  our  Rei<m '"--;. 
exhibited  the  aforefaid  Writing  to  our  Barons  of  our  Exchequer  aforefaid,  and  by  his  Petition  then      Hv 
exhibited  before  our  fame  Barons  for  the  Allowance  of  the  fame  Writing,  and  for  the  Payment  of  >« 

the  annual  Rent  aforefaid,  amongft  other  Things  alledged  that  the  Manor  aforefaid  is  in  our  Hands 
and  PoiTeffion,  and  prayed  that  9  /.  2  s.  6d.  of  the  Arrears  of  the  faid  annual  Rent  for  three  Years 
ending  at  the  Feaft  of  St.  Michael  the  Archangel  in  the  aforefaid  3d  Year  might  be  paid  to  him  the 
fame  Henry  :  And  that  the  faid  annual  Rent  of  3  /.  \od.  yearly  from  the  fame  Feaft  of  St.  Michael 
the  Archangel  in  the  aforefaid  3d  Year  might  be  yearly  paid  to  him  the  fame  Henry  Nevil  Knight 
during  his  Life.  And  that  mature  Deliberation  being  had  amongft  our  Barons  of  our  Exchequer 
aforeiaid  upon  the  Petition  aforefaid  for  the  Allowance  and  Payment  aforefaid  to  the  aforefaid 
Henry  Nevil  in  Form  aforefaid  to  be  made,  it  was  confidered  by  the  fame  Barons  that  the  afore- 
faid Writing  fhould  be  allowed,  and  that  the  aforefaid  9/.  is.  6  d.  of  the  aforefaid  Arrears  of  the 
faid  annual  Rent  due  at  the  faid  Feaft  of  St.  Michael  in  the  aforefaid  3d  Year  of  our  Reign,  fhould 
be  paid  to  the  aforefaid  Henry  Nevil  at  our  Receipt  of  our  Exchequer  aforefaid  by  the  Hands  of 
the  Treafurer  and  Chamberlains  of  the  fame  Receipt,  out  of  our  Treafury  in  the  Hands  of  the  fame 
Treafurerand  Chamberlains  being:  And  alfo  that  the  aforefaid  annual  Rent  of  3/.  10 d.  yearly 
from  tne  aforefaid  Feaft  of  St.  Michael  the  Archangel  in  the  aforeiaid  3d  Year  of  our  Reign  fhould 
be  yearly  paid  to  the  fame  Henry  Nevil  Knight  at  the  Receipt  aforefaid  by  the  Hands  of  the  Trea- 
furer and  Chamberlains  there  for  the  Time  being,  out  of  our  Treafury  in  the  Hands  of  the  fame 
Treafurer  and  Chamberlains  from  Time  to  Time  being,  at  the  Feafts  aforefaid  by  equal  Portions, 
■during  the  Life  of  the  aforefaid  Henry  Nevil  Knight ;  as  in  the  Remembrances  aforefaid  of  the  Term 
and  Year  aforefaid  amongft  other  Things  more  fully  is  contained.  We  command  you  that  you  pay- 
to  the  aforefaid  Henry  Nevil  or  to  his  Affigns  the  aforefaid  9/.  is.  6d.  for  the  aforefaid  Arrears 
for  the  aforefaid  three  Years  ending  at  the  Feaft  of  St.  Michael  the  Archangel  in  the  aforefaid  3d 
Year  of  our  Reign  in  Form  aforefaid,  and  alfo  all  that  which  is  in  Arrear  to  him  of  the  aforefaid 
annual  Rent  of  3  /.  ioi.  yearly  from  the  aforefaid  Feaft  of  St.  Michael  the  Archangel  in  the  afore- 
faid 3d  Year:  xAnd  that  further  you  yearly  pay  the  aforefaid  annual  Rent  of  3  /.  10  d.  by  the  Year 
to  the  fame  Henry  Nevil  during  his  Life  at  the  Feafts  aforefaid  by  equal  Portions,  taking  from  the 
fame  Henry  Letters  of  Acquittance  or  other  Difcharge  which  fhall  be  fufficierit  for  us  in  this  Behalf. 
Witnefs  Edzvard  Saunders  Knight  at  Weftminfter  the  6th  Day  of  May  in  the  1 2th  Year  of  our  Reign. 
By  the  Memorandum  Roll  of  the  Term  and  Year  aforefaid,  and  by  the  Barons. 

From  this  Record  may  be  feen  the  Order  and  Form  how  one  who  has  a  Rent  out  of  Land  in  the  King's  Nota  bene  by  the 
Handi  fhall  make  his  Petition  to  the  Court  of  Exchequer  to  come  at  it,  without  making  Petition  to  theKe?0 
King's  Perfon  ;  and  alfo  how  he  fhall  have  the  Judgment  execu'ed,  for  it  is  not  the  Courfe  to  command  by 
Parol  that  Payment  be  made,  but  a  Writ  in  the  Form  aforefaid  fhall  be  awarded  by  the  Barons.  And  it 
is  a  Writ  judicial  fealed  with  the  Seal  of  the  Exchequer,  which  is  a  fufficient  Warrant  to  the  Treafurer 
and  Chamberlains  of  the  Receipt  to  fay  the  Arrears  due,  and  which  fhall  be  due  afterwards.  And  note 
(Reader)  that  in  this  Cafe  no  Quefiion  was  made  with  Regard  to  there  being  no  Office  or  hquifttion  found 
to  intitle  the  King  after  the  Attainder  of  the  faid  Sir  Edward,  who  was  attainted  and  died  before  the 
All  of  33.  H.  8.  cap.  20.  which  gives  the  Things  of  Perfons  attainted  to  the  King  without  Office,  forin- 
afmuch  as  Sir  Henry  fhewed  the  Attainder  of  his  Father  in  his  Petition,  the  King  fhall  take  Advan* 
tage  thereof  by  Way  of  Bar,  and  fhall  rebut  him  of  the  Things which  fuch  Attainder  takes  from  the  Plaintiff 
without  having  an  Inquifition. 


porter. 
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A  Report  of  Bart  of  the  Arguments  made,  and  of  the  "judgment  given,  in  the  King's-Bench 

in  Trinity  'Term  in  the  thirteenth  Tear  of  the  Reign  ofQiieen  Elizabeth  upon  a  Demurrer 

to  a  Flea  in  Bar  pleaded  to  a  Bill  e/ Trefpafs  there  exhibited  by  Pvobert  Earl  of  Leicefter 

Plaintiff  againf  Sir  Chriftopher  Heydon  Knight  Defendant.     And  the  Record  teas  as 

follows. 

EafirTtrr,niE-Y\E  it  remembered,  that  otherwife,  viz.  in  the  Term  of  St.  Hillary  laft  pad  before  the  Ladv 


Dwifiatira9'  J3  tiie  Queen  at  Weftminjler  came  Robert  Earl  of  Lekefter  by  Johnjue  his  Attorney,  and  brought 
sal^ri'dent  here  into  the  Court  of  the  laid  Lady  the  Queen  then  there  his  certain  Bill  againft  Chriftopher  Heydon 
RafcEntr!  643.  Knight  in  the  Cuftody  of  the  Marfhal,  lie.  of  a  Plea  of  Trefpafs.  And  there  are  Pledges  of  pro- 
a-  fecutino-,  viz.  John  Doe  and  Richard  Roe,  which  faid  Bill  follows  in  thefe  Words,  fs.  Norf.  fs.  Ro- 

bert Earl  of  Leicefier  complains  of  Chriftopher  Heydon  Knight  in  the  Cuftody  of  the  Marfhal  of  the 
Marfhalfea  of  the  Lady  the  Queen  before  the  Queen  herielf,  for  this  that  he  the  20th  Day  of  Janu- 
ary in   the   ill  and  2d  Years  of  the  Reign  of  Lord  Philip  and  Lady  Mary  late  King  and  Queen  of 
England,  with  Force  and  Arms,  lie.  the  Clofe  of  him  the  faid  Earl  at  Sidtfierne'ih  the  County  afore- 
faid  broke  and  entered,  and  the  Grafs  of  him  the  faid  Earl  then  and  there  growing  to  the  Value  of 
40  /.  with  certain  cattle,  viz.  Horfes,  Oxen,  Cows,  Hogs,  and  Sheep  eat  up,  trod  down,  and 
confumed  ;  the  Trefpafs  aforefaid,  as  to  the  eating  up,  treading  down,  and  confuming  the  Grafs 
aforefaid,  from  the  aforefaid  20th  Day  of  January  in  the  abovefaid  ift  and  2d  Years  of  the  Reign 
of  the  faid  late  King  and  Queen  Philip  and  Mary,  until  the  Day  of  obtaining  this  Bill,  viz.  the 
24th  Day  of  January  in  the  13th  Year  of  the  Reign  of  the  Lady  Elizabeth  now  Queen  of  England? 
at  divers  Days  and  Times  continuing  :  And  other  Wrongs  to  him  did,  againft  the  Peace  as  well 
of  the  faid  Lord  Philip  and  Lady  Mary  late  King  and  Queen  of  England  as  of  the  faid  Lady  the 
Queen  now  :  And   to  the  Damage  of  him  the  faid  Earl  200/.     And  therefore  he  produces  the 
Suit,  He. 
Bar  by  Feoffment      And  now  at  this  Day,  viz.  Wednefday  next  after  eighteen  Days  of  Eajler  in  this  fame  Term,  un- 
upon  Attainder.  t|j  wnjcn   Day  the  aforefaid  Chriftopher  had  Leave  to  imparl  to  the  Bill  aforefaid,  and  then  to  an- 
fwer,  before  the  Lady  the  Queen  at  Weftminfter  comes  as  well  the  aforefaid  Robert  Earl  of  Leicefter 
by  his  Attorney  aforefaid  as  the  aforefaid  Chriftopher  by  Richard  Reft  his  Attorney.     And  the  fame 
Chriftopher  defends  the  Force  and  Injury  when,  lie.  And  as  to  the  coming  with  Force  and  Arms, 
or  whatever  is  againft  the  Peace  of  the  faid  late  King  and  Queen  Philip  and  Mary,  and  againft  the 
Peace  of  the  faid  Lady  the  Queen  now,  he  fays  that  he  is  not  guilty  thereof.     And  of  this  he  puts 
himfelf  upon  the  Country,  and  the  aforefaid  Robert  Earl  of  Leicefter  likewife,  lie.     And  as  to  the 
Refidue  of  the  Trefpafs  aforefaid  above  fuppofed  to  be  done,  the  fame  Chriftopher  fays  that  the  a- 
forefaid  Earl  his  Action  aforefaid  thereof  againft  him  ought  not  to  have  or  maintain,  becaufe  he  fays 
that  the  Clofe  aforefaid,    and  alfo  the  Place  in  which  the  Trefpafs  aforefaid  h  above  fuppofed  to  be 
done,  contains,  and  at  the  aforefaid  Time  when,  lie.  contained  in  itfclf  40  Acres  of  Lund,  30  Acres 
of  Meadow,  and  60  Acres  of  Pafture  with  the  Appurtenances  in  Sidifterne  aforefiid,  of  which  faid 
40  Acres  of  Land,  30  Acres  of  Meadow,  and  60  Acres  of  Pafture  with  the  Appurtenances  the  a- 
forefaid  Earl,  before  the  aforefaid  Time  of  the  Trefpafs  aforefaid  above  fuppofed  to  be  done, 
was  feized  in  his  Demefn  as  of  Fee.     And  the  faid  Earl  being  fo  thereof  feized,  long  before  the 
aforefaid  Time  when,  lie.   viz.  the  19th  Day  of  January  in  the    ift  Year  of  the  Reign  of  Lady 
Mary  late  Queen  of  England,  at  Norwich  in  the  Shire- houfe  there  in^the  County  of  Norfolk,  by 
a  certain  Inquifition  taken  the  fame  Day  and  Year  before  Richard  Southwel  Knight,   the  aforefaid 
Chriftopher  Heydon  Knight,  Edmund  Wyndham  Knight,  Thomas  Gawdy  Serjeant  at  Law,  Robert  Hol- 
dich,  Henry  Hobart,  OJbert  Moundford,  and  Nicholas  Rokewood  Efquires  then  Juftices  of  the  faid 
*  see  zHawk.  late  Queen   Mary  to  enquire  *  by  the  Oath  of  good  and  lawful  Men  of  the  aforefaid  County  of 
p.c.zo.  §Z2.  Norfolk,  and  by. other  Ways,  Methods,  and  Means  by  which  it  might  be  better  known,  ofwhat- 
foever  Treafons,  Mifprifions  of  Treafons,  Infurreclions,  Rebellions,  unlawful  Affemblies,  and  un- 
lawful Conventicles,  fpeaking  of  Words,  Confederacies,  falfe  Allegiances,  Contempts,   Falfhies, 
Negligences,  Concealments,  Opprefiions,  Riots,  Routs,  Murders,  Felonies,  and  other  Trefpaf- 
fes  and  Offences  whatfoever,  and  alfo  the  Acceffaries  of  the  fame,   within  the  aforefaid  County  of 
Norfolk,  by  whomsoever  and  howfoever  had,  done,  perpetrated  or  committed,  and  by  whom,  or 
to  whom,  when,  how,  and   in  what  Manner,  and  of  other  Articles  and  Circumftanccs  the   Pre- 
miffes  and  every  of  them,  or  any  of  them  in  any  wife  concerning,  more  fully  the  Truth,  and  the 
fame  Treafons  and  other  the  Premiffes  to  hear  and  determine  according  to  the  Law   and  Cuftom. 
of  the  Realm  of  the  faid  late  Queen  Mary,  by  Virtue  of  a  Com  million  of  the   fame  k.te  Queen 
Mary  to  the  fame  Richard  South  wel,  Chriftopher  Hey  den,  Edmund  Wyndham,  Thomas  Gawdy,  Robert 
Holdich,  Henry  Hobart,  OJbert  Moundford,  and  Nicholas  Rokewood,  and  to  Thomas  Duke  of  Nor- 
.         folk,    Henry  Earl  of  Sujj'ex,   Henry   Bedingfield  Knight,    John   She/ton    Knight,  William   Pp. ft  on 
Knight,    William  Woodhouje   Knight,    and  John   Corbet,  fourteen,  thirteen,  twelve,  eleven,  ten, 
nine,  eight,  feven,   fix,  five,  and  four  of  them,  (of  whom  the  fame  late  Queen  then  willed  th.-.c 
there  (hould   be  feme    two  of  them    the  aforefaid   Richard  Southwel,  Hen-y  Bedingfield,  Thomas 
Gawdy,  Robert   Holdich,  John   Corbet   and  .OJbert    Moundford,)    to    them   thereof  directed,    the 
Prefences  of  the    aforefaid   Duke,  Earl,  Henry  Bedingfield,  John  Shclton,  William    Pafton,  Wil- 
liam Woodhouje,    and    John    Corbet    being   then  not  expected,   the  aforefaid  Robert  Earl    of  Lei- 
cefter?   by    the   Name   of  Robert   Dudley  late    of  London  Knight,  Son   of  John  late  Duke  of 
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Northumberland  late   of    London,    by    the    Verdidt   of    12    free   and   lawful  Men   of  the   faid 
County    of  Norfolk  was    indidted,  for  this,  that  whereas  the   aforefaid  John  Duke  of  Northum- 
berland late  of  London,  together  with  Witiiam  Marquis  of  Northampton,  John  Earl  of  Warwick, 
John  Gait  Knight,  and  Thomas  Palmer  Knight,  and  other  falfe  Traitors  and  Rebels  againft  the 
mod  illuftrious   Princefs  the  faid  Mary  Queen  of  England,  not  having  God  before  their  Eyes, 
but  feduced  by  the  Inftigation  of  the  Devil,  and  not  regarding  their  due  Allegiances,  contriving 
the  faid  Lady  Queen  Mary  of  her  regal  State,  Title,  Government,  and  Power  of  this  her  Realm 
of  England  to  depofe  and  deprive,  and  alfo  the  faid  Queen  Mary  to  kill  and  wholly  to  deftroy, 
with  Force  and   Arms,  viz.  with  Swords,  Spears,  Lances,  Bows  and   Arrows,  Coats  of  Mail, 
Shields,    Ircn-Helmets,    and   Fire-Arms,    commonly    called    Canons,    Demy-Canons,    Culve- 
rines   and  Demy-Culverines,    and  alfo  with  armed  Horfes,  and  other  Arms  offenfive  and  defen- 
five,  the  1 6th  and  17th  Days  of  July  in  the  ift  Year  of  the  Reign  of  the  faid  Lady  Mary  by  the 
Grace  of  God  of  England,  France,  and  Ireland  Queen,  Defender  of  the  Faith,  and  in  Earth  Su- 
preme Head  of  the  Church  of  England  and  Ireland,  at  the  Town  of  Cambridge  in  the  County  of 
Cambridge  unlawfully,  falfly,  and  traiteroufly,  with  a  great  Number  of  Rebels  and   Enemies  of 
the  faid  Lady  the  Queen,  to  the  Number  of  3000  Perfons,  affembled  and  gathered  themfelves  to- 
gether, and  then  and  there  in  plain  and  open  Field,  with  Force  and  Arms  aforefaid,  falfly  and 
traiteroufly  in  a   warlike  Manner  put  themfelves  in  Battle-Array,  and  a  cruel  War  againft  the 
(aid  Lady'Queen  Mary  then  and  there,  with  Standards  erect  and  difplayed,  falfly  and  traiteroufly 
prepared  and  ordained,  and  fo  a  moft  fierce  War  againft  the  fame  Lady  Queen  Mary  in  her  Realm 
of  England  then  and  there  falfly  and  traiteroufly  made,  publifhed,  and  levied,  againft  their  due 
Allegiances;  the  aforefaid  Robert  Dudley late  of  London  Knight,  Son  of  the  aforefaid  Duke  of 
Northumberland,  as  a  falfe  Traitor  and  Rebel  againft  the  faid  Lady  Queen  Mary  his  Sovereign, 
his  due  Allegiance  not   regarding,  but  contriving  the  Deprivation   and   Deftrudtion  of  the  faid 
Lady  Queen  Mary,  the  18th  Day  of  July  in  the  ift  Year  abovefaid,  with  Force  and  Arms  with 
a  great  Multitude  of  People,  the  Town  of  the  faid  Lady  the  Queen  of  King's -Lynn  in  the  County 
of  Norfolk  entered,  and  the  Poffeffion  thereof  againft  the  faid  Lady  the  Queen,  and  contrary  to 
her  Will,  took,  poffeffed,  and  in  a  warlike  Manner  kept,  and  one  Jane  Dudley  Wife  of  Guilford 
Dudley  Efquire  Brother  of  the  aforefaid  Robert  Dudley,  the  aforefaid  iSth  Day  of  July  in  the  ift 
Year  abovefaid,  falfly  and  .traiteroufly  Queen  of  this  Realm  of  England,  at  King's-Lynn  aforefaid 
within  written,  to  be  publifhed  and  proclaimed  made,  and  George  Rively  then  being  Mayor  of  the 
fune  Town  of  Lynn,  and  other  Subjects  of  the  faid  Lady  the  Queen,  to  the  Number  of  300 
Perfons  at  leaft  then  inhabiting  and  dwelling  within  the  fame  Town  of  Lynn,  their  cordial  Love 
and  due  Allegiance  from  the  faid  Queen  to  withdraw  and  quit,  and  with  the  aforefaid  Duke  of 
Northumberland  and  the  other  Traitors  aforefaid  a  moft  cruel  War  againft  the  faid  Lady  their  So- 
vereign to  continue,  levy,  and  prepare,  the  fame  Robert  Dudley  the  faid  1  8th  Day  of  July  in  the 
ill  Year  abovefaid  at  King's-Lynn  aforefaid  falfly  and  traiteroufly  laboured,  went  about,  abetted, 
and  compaffed,  to  the  final  Deftrudtion  of  the  faid  Queen,  againft  their  due  *  Allegiances,  andSee7Co 
and  alfo  againft  her  Crown  and  Dignity,  and  againft  the  Form  of  the  Statute,  in  fuch  Cafe  made  c.Ws cafe' 
and  provided,     f  And  afterwards,  viz.  the  19th  Day  of  January  in  the  ift  Year  of  the  Reign  s',lk-63'- 
of  the  laid  Lady  Mary  late  Queen  of  England,  the  fame  Lady  Mary  by  her  Letters-patent  bearing  IScommif. 
Date  at  Wefiminfter  the  fame  Day  and  Year,  commanded  her  beloved  and  faithful  Thomas  White  Cwni.{Tuedtods- 
Knight  then  Mayor  of  her  City  of  London,  and  her  moft  dear  Coufin  and  Counfellor  Edward  then  rri™cV"nty"an 
Earl  of  Derby,  and  her  moft  dear  Coufin  and  Counfellor  Edward  then  Earl  of  Devon,  and  her  !ndiament  ta-. 
tnoft  dear  Coufin  and  Counfellor  Henry  then   Earl  of  SuJJ'ex,  and   alfo  her  beloved  and  faithful  caV^M**" 
Counfellors   Robert  Rochefler  Knight,  Comptroller  of  her  Houfhold,  Edward  Haftings  Kfofgrk-,  5 lm""r  for  an 
Richard  Morgan  Knight  her  Chief  Juftice  of  the  Bench,  Edward  Walgrave  Knighr,  and 'her  belov- mitt^nprTper 
ed  and  faithful  David  Brook  Knight  Chief  Baron  of  her  Exchequer,  Humphry  Brown  Knight,  Roger  £™nt£  pSeo 
Cholmley  Knight,  Edward  North  Knight,  Thomas  Pop  Knight,  and  Robert  Brook  Efquire  Recor-  \i,  U,"27! 
der  of  the  faid  City  of  London,  reciting  by  the  fame,  that  whereas  the  aforefaid  Robert  Dudley  late  *  Hawk-  p  £■ 
of  London  Knight,  before  Thomas  Duke  of  Norfolk  Earl  Marfhal  of  England,  Henry  Earl  of  Sujfex,  *T  I'ini  ' 
Richard  Southwel  Knight,  Henry  Bedingfield  Knight,  John  Shelton  Knight,   William  Pajion  Knight, 
Chriftopher  Hey  don  Knight,  Edmund  Wyndham  Knight,  William  Woodhoufe  Knight,  Thomas  Gawdy 
Serjeant   at  Law,  Robert  Holdich,  Henry   Hobart,  OJbert  Moundford,  John  Corbet,  and  Nicholas 
Rokewood  Efquires,  her  Juftices  lately  affigned  in  the  County  of  Norfolk  amongft  other  Things  of 
all  Treafons  whatfoever,  Mifprifions  of  Treafons,  Infurredtions,  Rebellions,  unlawful  Affemblies, 
and  unlawful   Conventicles,  fpeaking  of  Words,  Confederacies,   falfe  Allegiances,  Contempts, 
Falfities,  Nrgligences,  Concealments,  Oppreffions,  Riots,  Routs,  Murders,  Felonies,  and  other 
T refpafles  and  Offences  whatfoever,  and  alfo  the  Acceffaries  of  the  fame,  within  the  aforefaid 
County  of  Norfolk,  by  whomfoever  and  howfoever  had,  done,  perpetrated,  or  committed,  and 
by  whom,  or  to  whom,  how  and  in  what  Manner,  and  of  other  Articles  and  Circumftances  the 
Premififes  and    every  of  them,  or  any  of  them,  in  any  wife  concerning,  more  fully  the  Truth, 
of  divers  High  Treafons  by  him  committed  and  perpetrated  then  flood  indicted,  the  fame  Lady 
the  Queen,  confidering  that  Juftice  is  an  excellent  Virtue  and  moft  pleafing,  was  defirous  to  exer- 
cife  it  before  all  Things,  and  therefore  being  very  confident  of  their  Fidelity,  Induftry  and  Cir- 
cumfpedtion,    fhe  appointed  them,  thirteen,' twelve,  eleven,  ten,  nine,  eight,  feven,  fix,  five, 
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and  four  of  them,  (of  whom  fhe  willed  that  there  mould  he  fome  two  of  them  the  aforefaid  Mayor, 
Richard  Morgan,  David  Brook,    Humphry  Brown,  Roger  Cholmley,  and   Robert  Brook,)  for  that 
Caufe  and  Caufes  her  Juftices,  giving  and  granting  to  them  thirteen,  twelve,  eleven,   ten,  nine, 
eight,  feven,  fix,  five,  or  four  of  them  (of  whom  (he  willed  that  there  fhould  be  fome  two   of 
them  the  aforefaid  Mayor,  Richard  Morgan,  David  Brook,   Humphry  Brown,  Roger  Cholmky,  and 
Robert  Brook)  by  the  Tenor  of  the  Premiffes,  full  and  fufficient  Authority  and  fpecial  Command 
the  Indictment  aforefaid  concerning   the  fame  Robert  Dudley,  with  all  Things   touching  it,  from 
the  aforefaid  Juftices  of  the  faid  Lady  Queen  Mary  b  fore  whom  it   was  taken,  and  in  whofe 
Cuftody  it  then  remained,  to  receive,  and  the  fame  to  infpect,  and  at   certain  Days  which  they 
Ihould  appoint  for  that  Purpofe  to  meet  at  the  Guildhall  of  the  City  of  London  aforefaid,  and 
the  faid  Robert  Dudley  before  them  to  call,  and  him  thereupon  to  hear  and  examine,  and  to  com- 
pel him  to  anfwer,  and  at  a  due  End   to  try,  determine,  and  adjudge  :  And  alfo   fo   many  and 
fuch  good  and  lawful  Men  of  the  County  of  Norfolk,  by  whom  the  Truth  of  the  Matter  in  that 
Behalf  might  be  the  better  known,  at  the  Days  and  Place  aforefaid  for  the  Caufe  and  Caufes  afore- 
faid before  them  to  compel  to  appear,  and  the  Truth  thereof  being  found,  to  give  Judgment 
thereon  by  them  in  that  Behalf  according  to  the  Laws,  Statutes,  Cuftoms,  and  Ordinances  of  her 
Realm  of  England,  and  againfl  the  aforefaid  Robert  Dudley  to  proceed,  give  Sentence,  and  adjudge, 
and  Execution  thereof  to  command  to  be  done,  and  all  and  fingular  other  Things  which  in  that  Be- 
half fhould  appertain  and  be  requifite  to  do,  exercife,  and  execute.     And  therefore  the  fame  Lady 
Queen  Mary  commanded  them  that  they  fhould  diligently  attend  about  the  Premiffes,  and  them 
fhould  do  and  execute  in  Form  aforefaid.     Alfo  fhe  gave  to  all  and  fingular  her  Officers,  Mini- 
fters,  and  Lieges,  by  the  Tenor  of  the  Premiffes,  firmly  in  Command  that  they  fhould  be  at- 
tendant, advifing,  affifting,  obedient,  and  aiding  to  them  in  the  Execution   of  the  Premiffes  in 
all  Things  as  became  them.     Alfo  fhe  commanded  her  fame  Juftices,  that  the  Indictment  afore- 
faid with  all  Things  touching  it  for  the  Caufe  or  Caufes  aforefaid  to  them  or  fome  of  them  they 
fhould  deliver.     Alfo  the  fame  Queen  commanded  the  Conftable  of  the  Tower  of  London  and  his 
Lieutenant  or  Deputy  there,  that  at  certain  Days  and  Places  which  they,  thirteen,    twelve,  ele- 
ven, ten,  nine,  eight,  feven,  fix,  five,  or  four  of  them  (of  whom  fhe  willed  that  there  fhould 
be   fome  two  of  them  the  aforefaid   Mayor,  Richard  Morgan,  David  Brook,  Humphry  Brown, 
Roger  Cholmley,  and  Robert  Brook)  fhould  make  known  to  tnem,  they  fhould  caufe  the  aforefaid 
Robert  Dudley  to  come  before  them,  thirteen,  twelve,  eleven,  ten,  nine,  eight,  feven,  fix,  five, 
or  four  of  them,  (of  whom  fhe  willed  that  there  fnould  be  fome  two  of  them  the  aforefaid  Mayor, 
Richard  Morgan,  David  Brook,  Humphry  Brown,  Roger  Cholmky,  and  Robert  Brook).     Alfo  the 
fame  Queen  Mary  commanded  her  Sheriff  of  the  County  of  Norfolk  aforefaid,  that  at  certain 
Days  and  Places  which  they,  thirteen,  twelve,  eleven,  ten,  nine,  eight,  feven,  fix,  five,  or  four  of 
them  (of  whom  fhe  willed  that  there  fhould  be  fome  two  of  them  the  aforefaid  Mayor,  Richard 
Morgan,  David  Brook,   Humphry  Brown,  Roger  Cholmley,  and  Robert  Brook)  fhould  make  known 
to  him,  he  fhould  caufe  to  come  before  them,  thirteen,  twelve,  eleven,  ten,  nine,  eight,  feven, 
fix,  five,  or  four  of  them  (of  whom  fhe  willed  that  there  fhould  be  fome  two  of  them  the  afore- 
faid Mayor,  Richard  Morgan,  David  Brook,  Humphry  Brown,  Roger  Cholmley,  and  Robert  Brook) 
fo  many  and  fuch  good  and  lawful  Men  of  his  Bailiwick,  as  well  within  Liberties  as  without,  by 
whom  the  Truth  of  the  Matter  in  the  Premiffes  might  be  better  known  and  enquired.     And  more- 
over the  fame  Lady  Mary  late  Queen  of  England,  the  faid  19th  Day  of  January  in  the  abovefaid 
aft  Year  of  her  Reign,   by  her  certain  Writ  clofe,  the  Tefte  whereof  was  at  Wefiminfier  the   fame 
Day  and  Year,  commanded  her  moft  dear  Coufin  and  Counfelior  Thomas  then  Duke  of  Norfolk 
Earl  Marfhal  of  England,  and  her  moft  dear  Coufin  and  Counfelior  Henry  then  Earl  of  Stiffed, ' 
and  her  beloved  and  faithful  Counfellors  Richard  Southwel  Knight,  Henry  Bedingfield  Knight,  John 
Shelton  Knight,  and  alfo  her  beloved  and  faithfui  Chriftopher  Heydon  Knight  now  Defendant,  Ed- 
mund Wyndham  Knight,  William  Paflon  Knight,  William  Woodhoufe  Knight,  and  her  beloved  Tho- 
mas Gawdy  Serjeant  at  Law,  Robert  Holdich,  Henry  Hobart,  Ofhert  Moundford,  John  Corbet,  and 
Nicholas  Rokewood  Efquires,  and  every  of  them,  then  her  Juftices  lately  affigned  of  all  Treafons 
whatfoever,  Mifprifions  of  Treafons,  Infurrections,  Rebellions,  unlawful  Affemblies,  and  unlaw- 
ful Conventicles,  fpeaking  of  Words,  Confederacies,  falfe  Allegiances,  Contempts,   Falfities,  Ne- 
gligences, Concealments,  Oppreffions,    Riots,  Routs,  Murders,  Felonies,  and  other  Trefpaffes 
and  Offences  whatfoever,  and  the  Acceffaries  of  the  fame,  in  the  County  of  Norfolk,  by  whomfo- 
ever  and  howfoever  had,  done,  committed,  and  perpetrated,  that  all  and  every  Indictments,  Re- 
cords, and  Proceffes  of  whatfoever  Treafons,  Mifprifions  of  Treafons,  or  other  the  Premiffes  a- 
forefaid,  whereof  the  aforefaid  Robert  Dudky  late  of  London  Knight  (by  whatfoever 'Name  he 
fhould  be  reputed)  was  indicted  before  them  in  the  faid  County  of  Norfolk,  as  it  is  faid,  to  her  be- 
loved and  faithful  Thomas  White  KnightMayor  of  her  City  of  London,  and  to  her  moft  dear  Coufin  and 
Counfelior  Edward  Earl  of  Derby,  and  to  her  moft  dear  Coufin  Edward  Earl  of  Devon,  and  co  o- 
thers  her  Juftices  affigned  to  hear  and  determine  at  the  Guildhall  of  her  City  of  London,  aforefaid 
divers  Treafons  and   other  the  Premiffes  aforefaid  touching  or   concerning  the  aforefaid  Robert 
Dudley,  they  fhould  deliver  without  Delay,  together  with  the  Writ  aforefaid,  that  they  and  their 
Companions  aforefaid  having  infpected  the  Indictment,  Records,  and   Proceffes  aforefaid  might 
further  caufe  to  be  done  therein  as  of  Right,  and  according  to   the  Law  and  Cuftom   of  her 
5  Realm 
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Realm  of  England  mould  be  done.     And,  moreover  the  fame  Lady  Queen  Mary  afterwards,  viz. 
the  lame  Day  and  Year,  commanded  her  very  beloved  and  faithful  Counfellor  John  Gage  Knight 
of  the  moft  noble  Order  of  the  Garter,  her  Lord  Chamberlain,  and  her  Conftable  of  her  Tower 
of  London*  or  his  Lieutenant  or  Deputy  there,  that  he  fliould  caufe  to  come  fafely  and   fecurely 
Robert  Dudley  late  of  London-Knight  indicted  of  High  Treafon  by  him  done  and  perpetrated,  and 
being  in  his  Cuftody,  before  her  beloved  and  faithful  Thomas  White  Knight  Mayor  of  her  City  of 
London  aforefaid,  and  her  moft  dear  Coufin  and  Counfellor  Edward  Earl  of  Derby,  and  her  moft 
dear  Coufin  Edward  Earl   of  Devon,  and  others  her  Juftices  affigned   to  hear  and  determine,  at 
certain   Days  and  Places  which  her  fame  Juftices  fliould  make  known   to  him,  to  anfwer  upon 
the  Premiffes.     By  Virtue  of  which  faid  Letters-patent  of  Lady  Mary  aforefaid   to  the  aforefar.i 
Thomas  White  Mayor  of  the  City  of  London  and  his  Companions  the  Juftices   aforefaid  directed," 
the  fame  Juftices,  viz.  the  20th  Day  of  January  in  the  ift  Year  abovefaid,  commanded  the  afore- 
faid Richard  Southwel  Knight  and   his  Companions  the  Juftices  aforefaid  in .  the   faid  County  of 
Norfolk,  tha:  they  or  one  of  them  fhould  fend  before  the  aforefaid  Thomas  White  Mayor  of  the 
City  ofLondm  and  his  Companions  the  Juftices  aforefaid,  under  the  Seais  of  them  the  faid  Richard 
Southwel  Knight  and  his  Companions,  or  of  one  of  them,  at  the  Guildhall  of  the  City  of  London, 
viz.  the  2  2(1   Day  of  January  then  next  following,  all  and  fingular  Indictments,  Records,  and 
Proceffes  of  High  Treafons  before  them  lately  taken,  whereof  the  aforefaid  Robert  Dudley  then 
ftood  indicted,  with  all  Things  touching  them,  as  fully  and  entirely   as   they  were  taken  before 
them  and  tien  remained  in  their  Hands,  by  whatfoever  Name  the  aforefaid  Robert  was  called  in 
the  fime,  nat  they  might  caufe  further  to  be  done  therein  what  of  Right  and  according  to  the 
Law  and  Cuftom  of  her  Realm  of  England  they  fhould  fee  meet  to  be  done.     And  alfo  the  afore- 
faid Thoma.  White  Mayor  of  the  City  of  London  and  his  Companions  the  Juftices  aforefud,  the 
Day  and  Y;ar  abovefaid,  commanded  the  Conftable  of  the  Tower  of  London,  or  his  Lieutenant 
or  Deputy  :here,  that  he  fhould  have  the  Body  of  the  aforefaid  Robert  Dudley,  being  detained  in 
the  Prifon  )f  the  Lady  the  Queen  under  his  Cuftody,  together  with  the  Caufe  of  his  Detainment, 
by  whatfotver  Name  the  aforefaid  Robert  fhould  be  called  in  the  fame,  before  the  aforefaid  Jufti- 
ces at  the  Guildhall  of  the  City  of  London,  viz.  the  22d  Day  of  January  at  eight  of  the  Clock  in 
the  Foren<on  of  the  fame  Day,  to  fubmit  and  receive  fuch  Things  as  the  Court  of  the  Lady  the 
Queen  thai  and  there  fhould  happen  to  ordain.     At  which  Day  and  Place  before  the  aforefaid 
Thomas  Wnte  Mayor  of  the  City  of  London,  and  his  Companions  the  Juftices  aforefaid,  at  their 
Seffions  hid  at  the  Guildhall  of  the  City  of  London  aforefaid,   the  aforefaid  2  2d  Day  of  January  in 
the  1  ft  Yer  of  the  Reign  of  the  faid  Lady  Queen  Mary,  Richard  Southwel  Knight  and  Chrijlo- 
pher  Hey  da  Knight,  two  of  the  Juftices  aforefaid  in  the  faid  County  of  Norfolk,  by  virtue  of  the 
Writ  of  tie  faid  Lady  the  Queen,  and  of  the  Precept  aforefaid,  to  them  and  others  directed,  the 
Inquifitior  above  fpecified  touching  the  aforefaid  Robert  Dudley  Knight,  as  fully  and  entirely  as 
it  was  takn  before  them  and  their  Companions  the  Juftices  aforefaid,  before  the  aforefaid  Thomas 
White  Maor  of  the  City  of  London  and  others  his  Companions  the  Juftices  aforefaid,  with  their 
own  propr  Hands  delivered,  to  be  determined  as  the  Writ  and  Precept  aforefaid  therein  demand-  #  sec  Ceary\ 
ed  and  regired.     And  afterwards,  viz.  the  faid  22d  Day  of  January  in  the  ift  Year  abovefaid,  Cafe  Saik.  630. 
before  theaforefaid  Juftices  at  the  Guildhall  of  the  City  of  London  aforefaid  came  xhe  aforefaid  BajZb'sclk" 
R.obert  Ddley  under  the  Cuftody  of  the  aforefaid  John  Gage  Knight  then  Conftable  of  the  Tower  3  M°d.  265. 
of  London  into  whofe  Cuftody  for  the  Caufes  aforefaid  and  for  other  certain  Caufes  by  the  Com-  Treaf^reverfed 
mand   of  :he  (aid  Lady  the  Queen   he  was   committed,  and  by  the  aforefaid  Conftable  by  virtue  for  Want  of  this 
of  the  Wit  of  the  faid  late  Queen  to  him  thereupon  directed,  and  of  the  Precept  aforefaid,  to  the fbiTjJdgment!" 
Bar  thereirought  in  his  proper  Peribn,  *  and  immediately  of  the  Treafons  aforefaid  in  the  Inqui-  pee  2  H-_H- 
fition  afoifaid  fpecified  on  him  above  charged  being  afked  how  he  would  thereof  acquit  himfeif,  tHwl,  p/c.' 
he  faid  tht  he  could  not  deny  but  that  he  of  the  Treafons  aforefaid  was  guilty,  and  the  faid  Trea-  3  8>  3°> 
fons  exprly  confeffed,  and  put  himfelf  upon  the  Mercy  of  the  faid  late  Queen.     Whereupon  in- 
ftantly  th  Serjeants  of  the  fame  late  Queen  at  Law,  and  the  Attorney  of  the  fame  Que^n,  for v^mli jud™e 
that  the  forefaid  Robert  Dudley  exprefly  confeffed  the  Treafons  aforefaid  on  him  above  charged,  meWw<'"» 
aceordingto  the  due  Form  of  Law  prayed  againft  the  fame  Robert  Dudley  Judgment  and  Execu- 1^.  pSt"^,, 
tion  thempon  for  the  fame  late  Queen  to  be  had.     And  thereupon  all  and  fingular  the  Pre- £orthefevc.ral 
miffes  beig  feen,  and  by  the  Court  then  there  underftood,  -f-  it  was  confidered  that  the  aforefaid  judgment  inS 
Robert  Ldley  fliould  be  carried  by  the  aforefaid  Conftable  unto  the  faid  Tower  of  London,  and  ?e'|h  ^r"fon' 
from  thece  thro'  the  Middle  of  the  City  of  London  to  the  Gallows  of  Tyburn  be  drawn,  and  2  Hawk,  p?  c." 
there  be  anged  up,  and   cut  down   alive  to  the  Ground,  and  that  his  Entrails  fliould  be  taken  ^j'th|  3- 
out  of  hiBelly,  and  be  burnt,  %  he  living,  and  that  his  Head  fhould  be  cut  off,  and  his  Body  be  there  cited. 
divided  ito  four  Parts,  and  that  his  Head  and  thofe  Quarters  fliould  be  put  where  the  faid  late 
Queen  v.uld  appoint  them.     §  And  afterwards,  viz.  by  a  certain  Act  of  Parliament  at  Weftmih-  cafe  Salic*  63s, 
■Jler  in  t;  County  of  Middlefex  the    12th  Day    of  November  in  the  ift  and    2d   Years   of   the  J";lg"lt;nt  in 
Reign    (  Lord    Philip  and    Lady    Mary    late  King  and   Queen  of   England  held,  it  was  en- for  Want  of 
acted,  aongft  other  1  hings,  by  the  fame  late  King  and  Queen,  with  the  Affent  and  Confent  of  the'e  Words  as 

0  o    '         *  c?  ^"Hs*,  *  1 0  burnirc  the 

the  Lor(  Spiritual  and  Temporal,  and  of  the  Commons  in  the  fame  Parliament  affembled,  and  Bowels.  Lilly's 
by  the  Athority  of  the  fame,  that  whereas  Henry  Duke  of  Suffolk  late  of  Br  ode  gate  in  the  County  E,ltr'  24'" 
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of  Leicefter,  John  Grey  late  of  Brodegate  aforefaid  Knight,  Thomas  Grey  late  of  Brodegate  in  the 
faid  County  of  Leicefter  Knight,  Thomas  Wyat  late  ot  Allington  in  the  County  of  Kent  Knight, 
otherwife  called  Thomas  Wyat  late  of  London  Knight,  Robert  Dudley  late  of  London  Knight,  James 
a  Croftes  late  of  London  aforefaid  Knight,  Peter  Carew  late  of  London  Knight,   Henry  IJley  late  of 
Sundrich  in  the  County  of  Kent  Knight,  Robert  Rudfton  late  of  Boughton  Mvichefey  in  the  County  of 
Kent  Efquire,  William  Thomas  late  of  Low^w  Efquire,  William  Cromer  Lite  of  7a/a/  in  the  County 
of  Kent  Efquire,  Cuthbert  Vaughan  late  of  Charte  Magna  in  the  County  of  Kent  Efquire,  Anthony 
Knivet  late  of  Chedingfton  in  the  County  of  Kent  Efquire,  William  Knivet  late  of  London  Gencie- 
man    Walter  Mantel  the  elder  late  of  Monks- Hor, on  in  the  County  of  Kent  Efquire,  Walter  Man- 
tel the  younger  late  of  Canterbury  in  the  County  of  Kent  Gentleman,  Alexander  Brett  late  of  Lon- 
don Gentleman,  William  Pelham  late  of  London  Gentleman,   Henry  Fane  late  of  Tunbridge  in  the 
faid  County  of  'Kent  Gentleman,  Thomas  Culpeper  late  of  Ailsforth  in  the  faid  County  of  Kent  E- 
fquire    George  Moor  late  of  Pluckley  in  the  faid  County  of  Kent  Gentleman,   Thomas  Brook  late  of 
Cobham  in  the  faid  County  of  Kent  Gentleman,  Leonard  Biggs  late  of  Barham  in  the  faid  County 
of  Kent  Efquire,  Thomas  Fane  late  of  Tunbridge  in  the  faid  County  of  Kent  Gentleman,  John  Nay- 
lor  late  of  Maidftone  in  the  faid  County  of  Kent  Yeoman,  John  Goldwel  late  of  Charte  Magna  in 
the  faid  County  of  Kent  Gentleman,  Hugh  Booth  late  of  London  Yeoman,  John  Wdock  late  of 
Loughborough  in  the  faid  County  of  Kent  Clerk,  John  Bryfon  late  of  Stawfield  in  the  laid  County 
of  Kent  Hufbandman,  Richard  Mund  late  of  Smarden  in  the  faid  County  of  Kent  Glover,  Thomas 
Cone  late  of  the  Ifle  of  Grain  in  the  faid  County  of  Kent  Labourer,  John  Vapells  late  of  Selling  in 
the  faid  County  of  Kent  Labourer,  John  Read  late  of  Cartham  in  the  faid  County  of  Kent  Tanner, 
Thomas  Gawdy  late  of  Wichling  in  the  faid  County  of  Kent  Clerk,  Simon  Fiddy  late  of  Bixley  in  the 
faid  County  of  Kent  Tanner,  John  Fray  late  of  Tunbridge  in  the  faid  County  of  Kern  Yeoman, 
Richard  Lewkner  late  of  Ugh  in  the  faid  County  of  Kent  Gentleman,  Peter  Maple  [den  late  of  Maid- 
ftone  in  the  faid  County  of  Kent  Yeoman,  William  Tilden  late  of  Maid/lone  in  the  faid  County  of 
Kent  Taylor    Jervafe  Maplefden  late  of  Maidftone  in  the  faid  County  of  Kent  Butcher,  William 
Smith  late  of  Maid/tone  in  the  faid  County  of  Kent  Yeoman,  John  Warrop  late  of  Ailsfrth  in  the 
faid  County  of  Kent  Gentleman,  Henry  Springfield  late  of  Box  ley  in  the  faid  County  of  Knt  Fuller, 
William  Smothing  late  of  Ailsforth  in  the  faid  County  of  Kent  Yeoman,  Alexander  Fijier  late  of 
Maidftone  m  the  faid  County  of  tff»/  Gentleman, ■  i?^r/  Merchant  late  of  Maidftone  n  the  faid 
County  of  fo»f  Smith,  otherwife  called  Robert  Marjhal  late  of  Maidftone  in  the  faid  :ounty  of 
Kent  Smith,  7^k  Stanley  late  of  Maidftone  in  the  faid  County  of  &r»f  Taylor,  Willia*  Backnam 
late  of  Leveham  in  the  faid  County  of  Kent  Hufbandman,  John  Allen  late  of  Leveham  n  the  faid 
County  of  Kent  Hufbandman,  Roger  Collier  late  of  Leveham  aforefaid  Shereman,  Thorns  Rayner 
late  of  Leveham  aforefaid  Hufbandman,  Walter ■  Buckhm ft  late  of  Leveham  aforefaid  Ihereman, 
Robert  Skudder  late  of  the  fame  Town  Hufbandman,  John  Hart  of  the  fame  Town  Hubandman, 
RalfHurlock  of  Wichling  in  the  faid  County  of  Kent  Labourer,  and  Robert  Hiles  of  Levoam  afore- 
faid in  the  faid  County  of  Kent  Clerk,,  had  committed,  perpetrated,  and  done  manjdeteftable 
and  abominable  Treafons,  to  the  great  Danger  of  the  Dcftruftion  of  the  royal  Perfor ,  c  the  fame 
late  Queen    and  to  the  extreme  Lofs,  Difhenfon,  and  Defolation  of  her  Realm  of  hglmd,  if 
God  bf  his'infinite  Goodnefs  had  not  in  feafonable  Time  laid  open  and  made  known  o  the  fame 
Lady  the  Queen   their  treafonable  Intentions,  of  and  for  which  Treafons,  being  marfeftly  and 
openlv  proved    the  faid  Henry  Duke  of  Suffolk  and  the  other  Perfons  aforefaid  lawful!  and  juft- 
ly    according  to  the  Laws  of  her  Realm  of  England,  were  convicted  and  attainted,  as  y  the  Re- 
cords ofthei?feveral  Attainders  more  fully  appeared:  And  the  faid  Duke  of  Suffolk,  Somas  Grey 
Knight    Thomas  Wyat  Knight,  Henry  IJley  Knight,  Anthony  Knivet,  Walter  Mantel  the  der,  Wil- 
liam Knivet    Walter  Mantel  the  younger,  Alexander  Brett,  Thomas  IJley,  and  Henry  Spritfeld,   lor 
their  abominable  and  deteftable  Offences  juftly  and  according  to  their  Deferts  fufferd  Pumfh- 
ment  of  Death.     Neverthelefs  the  faid  late  King  and  Queen,  out  of  the  excellent  and  acuftomed 
Goodnefs  of  the  faid  late  Queen,  and  for  the  internal  Love  and  cordial  Affeclion  whic  her  Ma- 
iefty  always  bore  towards  the  Public-wealth  of  her  faid  Realm  of  England,  and  for  thePreferva- 
tion  of  her  moft  excellent  Highnefs  and  of  that  of  her  Poftenty,  and  alfo  of  the  Peac,  Unity, 
and  Quiet  of  all  her  Subjecls,  at  the  moft  humble  Requeft  and  Petition  of  her  faid  Subcls,  and 
of  the  Lords  Spiritual  and  Temporal,  and  of  the  Commons  in  the  fame  Parliament  ffcmbled, 
granted  and  affented  that  the  faid  Convictions  and  Attainders  of  all  and  fingular  the  Id  Offen- 
ders fhould  be  approved  and  confirmed  by  the  Authority  of  the  fame  Parliament.     Ad  further 
by  the  fame  Aft  it  was  enafted  that  the  faid  Duke  of  Suffolk,  and  the  other  attainted  Peons  above 
named    for  their  faid  abominable  and  deteftable  Treafonsby  them  and  every  of  them  taiteroufly 
commkted  and  perpetrated  againft  their  faid  Sovereign,  her  Crown  and  Dignity,  by  theUithonty 
of  the  fame  Parliament  fhould  bs  convifted  and  attainted  of  High  Treafon.     And  chjfo  many 
of  the  faid  attainted  Perfons  aforefaid  above  expreffed  as  at  the  Time  ot  making  and  pubfhmg  rhe 
Aft  or  Statute  fhould  be  alive  and   not  pardoned  at  the  Will  and  Pleature  ot  the  faid.ady  the 
Queen  fhould  fuffer  Punifhment  of  Death  as  in  Cafes  of  HighTreafon.  And  that  the  faid  Fry  Duke 
of  Suffolk,  and  all  and  fingular  the  other  attainted  Perfons  before  named    as  well  tholedio .  wtre 
alive  at  the  Time  of  making  the  Act  of  Parliament  aforefaid,  as  thole  of  whom  hxecuMohad  been 

before 
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before  done  for  their  faid  Treafons,  fhould  Jofe  and  forfeit  to  the  fame  Lady  the  Queen    her  Heirs 
and  Succeflbrs,  all  their  Honours,  Manors,  Meffuages,  Lands,  Tenements,    Rents,  Reverfions 
Remainders,  Poffeffions,  Offices,  Rights,  Conditions,  and   all  other   their   Hereditaments  with 
their  Appurtenances  whatfoever,    being  of  any  Eftate  of  Inheritance  or  Freehold  in  their  Right 
and  alfo  all  their  Goods  and  Chatties,  of  whatfoever  Names,  Natures,  and  Qualities  they  were 
•  which  they  or  any  of  them  had  the  Day  of  their  feveral  Treafons  and  Offences  by  them  commit' 
ted,  perpetrated,  and  done,  or  at  any  Time  afterwards.     And  that  the  faid  Honours,  Manor*' 
Meifuages,  Lands,  Tenements,  Rents,  Reverfions,  Remainders,  Poffeffions,  Offices,  Rights   Con- 
ditions, Hereditaments,  Goods  and  Chatties  by  the  Authority  aforefaid  fhould   be'  reputed'   veil" 
and  be  adjudged  to  be  in  the  actual  and  real  Poffeffion  of  the  fame  late  Lady  the  Queen,  without 
any  Office  or  Inquifition  thereof  afterwards  to  be  taken  and  found  ;  faving  to  all  and  all  Manner 
of  Perfon  and   Perfbns,  Bodies  politic  and  corporate,  and  their  Heirs,  Affigns,  and  Succeffors 
and  to  every  one  of  them,  other  than  the  faid  Duke  of  Suffolk,  and  the  other  attainted  Perfbns  a- 
forefaid,  and  their  Heirs,  and  the  Heirs  of  every  one  of  them,  and  ail  and  every  other  Perfon 
and  Perfons  chiming  to  their  Ufes,  or  to  the  Ufe  of  any  one  of  them,  or  to  the  Ufe  of  any  of  their 
faid  Heirs,  all  fuch  Right,  Title,  Ufe,  Poffeffion,  Intereft,  Reverfion,  Remainder,  Entry,  Con- 
ditions, Fees,  Offices,  Rents,  Commodities,  Commons,  Titles  of  Entry  for  Conditions  broken  or 
to  be  broken  given  or  accrued,  or  to  be  given  or  to  accrue  by  Reafon  of  any  Condition  broken  be- 
fore the  faid  Treafons  committed,  and  all  other  Commodities  and  Hereditaments  whatfoever  which 
they  or  any  of  them  could,  might,  or  ought  to  have  if  fuch  Ad  was  not  had  or  made.     Provided 
always,  and   it  is  enacted  by   the  Authority  aforefaid,  that  the  aforefaid  Act  or  any  Thine  in  the 
fame  contained  by  any   Reafon  fhould  not  extend  to  take  away  the  Benefit  or  Advantao-cTof  anv 
Pardon  granted  under  the  Great  Seal  of  England  to  any  of  the  Perfons  before  mentioned  in  the  Act 
aforefaid  by  the  faid  King  and  Queen,  or  by  the  Queen  alone,  but  that  they  and  every  of  them  may 
have,  enjoy,  and  receive  Benefit  and  Advantage  of  all  and  every  fuch  Pardon  to  any  of  them  grant- 
ed, as  is  aforefaid,  in  as  ample  Manner  as  they  or  any  of  them  might  have  done  if  the  Act  afore- 
faid  had  never  been  made,  any  Thing  in  the  fame  contained  to  the  contrary  in  any  wife  notwith- 
ftandihg,  as  by  the  fame  Act  of  Parliament  amongft  other  Things  more  fully  appears.     And  fur- 
ther the  fame  Chriftopher  will  aver  that  the  aforefaid   Robert  Dudley  Knight  in  the  aforefaid  Indict- 
ment, and  in  the  aforefaid   Commiffion  made  to  the  aforefaid  Thomas   White   Mayor  of  the  Ci- 
ty aforefaid  and  to  the  other  Commiffioners  at  the  Guildhall  of  the  City  of  London,  and  in  the 
Kecord  aforefaid,  named,  and  the  aforefaid  Robert  Dudley  in  the  Act  of  Parliament  aforefaid  named 
and  the  aforefaid  Robert  Earl  of  Leicefier  in  the  Declaration  aforefaid  named,  are  one  and  the  fame 
Perfon,  and  not  others  nor  divers.     By  Force  of  which  faid  Conviction  and  Attainder    and  of  the 
Act  of  Parliament  aforefaid,    the  aforefaid  Philip  and  Mary  late  King  and  Queen  of  England  were 
feized  of  the  Tenements  aforefaid  in  which,  csV.  in  their  Demefn  as  of  Fee,  in  Rio-ht  of  their 
Crown  of  England.     And  being  fo  feized  thereof,  by  their  Letters-Patent  fealed  with  their  areat 
Seal  of  England  bearing  Date  at  Weftminfter  the  17th  Day  of  January  in  the  faid  ifl  and  2d  Years 
of  the  Reign  of  the  faid  late  King  Philip  and  Queen  Mary,  (which  the  fame  Chriftopher  Heydon  here 
produces  in  Court)  gave  and  granted  to  the  aforefaid  Chriftopher  Heydon,  by  the  Name  of  Chrifto- 
pher Heydon  Knight,  the  Tenements  aforefaid  in  which,  &c.  amongft  other  Things,  to  have  to"the 
fame  Chnjlopher  Heydon,  the  Heirs  and  Affigns  of  the  faid  Chriftopher,  for  ever.   By  virtue  of  which 
faid   Letters-patent  aforefaid  the  aforefaid  Chriftopher  intr/the  Tenements  aforefaid  with  the  Ap- 
purtenances in  which,  &c.  the  aforefaid  Time  when,  &e.  entered,  and  the  Grafs  aforefaid  as  the 
proper  Grafs   of  him  the  faid  Chriftopher  with  his  Cattle  aforefaid  trod  down  and  confumed     and 
the  fame  treading  down  and  Confumption  of  the  Grafs  aforefaid  during  all  the  Time  abovefaid 
in  the  Declaration  aforefaid  above  fperified  continued,  as  it  was  lawful  for  him  to  do.     And  this 
'he.  is  ready  to  verify,  wherefore  he  prays  Judgment  if  the  aforefaid  Earl  of  Leicefter  his  Action  a- 
forefaid  thereof  againft  him  ought  to  have  or  maintain,  &c. 

And  the  aforefaid  Robert  Earl  of  Leicefter  fays  that  he  by  any  Thing  by  the  aforefaid  Chriftopher  R  .■  ■ 
Heydon  above  by  Pleading  alledged  from  having  his  A&ion  aforefaid  againft  the  faid  Chriftopher  ^  1Cat'°E° 
ought  not  to  be  precluded,  becaufe  he  fays  that  the  Plea  aforefaid  by  the  faid  Chriftopher  in  Man- 
ner and  Form  aforefaid  above  pleaded,  and  the  Matter  in  the  fame  contained,  are  inefficient  in 
Law  to  preclude  him  the  faid  Earl  from  having  his  Action  aforefaid  againft  the  aforefaid  Chrifto- 
pher, to  which  he  the  fame  Earl  of  Leicefter  has  no  Neceffity,  nor  is  by  the  Law  of  the  Land  in 
any  wife  bound  to  anfwer  •,  wherefore  for  Want  of  a  fufficient  Anfwer  in  this  Behalf  he  the  fame 
Earl  of  Lecefter  prays  Judgment  and  his  Damages  aforefaid  by  the  Occafion  aforefaid  to  be  ad- 
judged to  him,  &c. 

And  the  aforefaid  Chriftopher  fays  that  the  Plea  aforefaid  by  him  the  faid  Chriftopher  in  Manner 
and  Form  aforefaid  above  pleaded,  and  the  Matter  in  the  fame  contained,  are  good  and  fuffici- 
ent in  Law  to  preclude  the  aforefaid  Earl  of  Leicefter  from  having  his  Aclion  aforefaid  againft  him 
the :  faid  Chriftopher,  which  faid  Plea  and  the  Matter  in  the  fame  contained  he  the  fame  Chriftopher 
is  ready  to  verify  and  prove  as,  &c.  And  becaufe  the  aforefaid  Earl  of  Leicefter  to  that  Plea  does 
not  anfwer,  nor  the  fame  hitherto  in  any  wife  deny,  he  the  fame  Chriftopher  as  at  firft  prays  Judo- 
ment,  and  that  the  aforefaid  Earl  of  Leicefter  may  be  precluded  from  having  his  Aclion  aforefatd 
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aaainft  him  the  faid  Cbriftopber,  fcfc.  And  becaufe  the  Court  of  the  Lady  the  Queen  here  is  not 
vet  advifed  of  «ivin^  their  Judgment  of  and  upon  the  Premiffes,  Day  therefore  is  given  to  the 
Parties  aforefaidWore  the  Lady^the  Queen  at  Wftminfter  until,  fcff.  next  after,  Off.  to  hear  their 
Judgment  of  and  upon  the  Premiffes,  &cr  becaufe  the  Court  of  the  Lady  the  Queen  here  not  yet, 
fcfcv:. 

The  case.       The  Cafe  was  reci,-eci  \n  this  Manner.     Robert  Earl  of  Leicefter  has  here  exhibited  a  Bill  of  Tref- 
ACommiffionof     f  ft  „.    Qhriliopher  Hey  don  Knight  for  breaking  his  Clofe  at  Sidifierne  in  the  County  of  Nor- 

JSSSWffiSlSb  I%3 %-J  ™  tte^ft  and  2d  Ye?rs  of  the  Reign  of  King  RNto  and  Q«en 

versPerfons  re.^  deftrovino-  his  Grafs,  &c  and  has  alledged  Continuance  as  to  the  treading  down  and 

SlSSrftSS^ -S^l  the  Time  of  exhibiting  the  Bill,  «*  the  24th  Day  of  January  in  the 
was  indiaedot  '    »  R  .         f  he  prefent:  QLleen.    And  the  Defendant  fays  that  the  Place  in  which  the 

^^^X^t^oL  contains  40  Acres  of  Land,  30  Acres  of  Meadow,  and  .60  Acres  of  Pafiure 
KS3KS  in  Sidifterne  aforefaid,  of  which  the  faid  Earl  before  the  Trefpafs  fuppofcd  was  feized  in  his  Demcin 
SSy,(*h«-  as  of  Fee  And  he  being  fo  feized,  long  before  the  Time  of  the  Trefpafs,  viz.  the  9th  Day  of 
cilffio^^^intheiftYearof  the  Reign  of  Queen  Mary  at .Norwich  in  the  Shirehoufe  there  in 
di«aedtofoma-jhe  County  of  Norfolk,  by  an  Inquifition  then  taken  before  Sir  Richard  Southwel,  the  laid  isir 
S^nt*«In'  Criftopher  Heydon,  Edmund  Wyndham,  Knights,  £#^5  Wj  Serjeant  at  Law,  Robert  Holdich 
taken  before  3  of  Henry  Hobart  Ofbert  Moundford,  and  Nicholas  Rokewood,  Efquires,  then  Juftices  of  the  laid  late 
SiSthTi  Queen  Mary  to  enquire  by  the  Oath  of  good  and  lawful  Men  of  the  faid  County  of  Norfolk  and 
Sranyiofthem^ierwife  of  all  i  reafons,  Mifprifions  of  Treafons,  Infurreftions,  Rebellions,  &c.  within  the 
feSeVnVa-' County  of  Norfolk  by  whomfoever  done,  and  the  fame  Treafons  and  other  the  Premiffes  to  hear 
ment  taken  be-  ,  determine  according  to  the  Law  and  Cuftom  of  the  Realm,  by  virtue  of  the  Commiflion 
SlTfof  the  fame  Queen  to  the  fame  Sir  Richard  Southwel,  Cbriflopher  Heydon,  and  the  other  Perfons 
pr0ceed  *««*-  b  named,  and  alfo  to  Thomas  Duke  of  Norfolk,  Henry  Earl  of  Suffix,  Henry  Bedingfteld,  John 
Z::TofJ^  Shelton,  WiViamPafton,WilliarnWoodhoufe  Knights,  and  John '.Corbet,  fourteen,  thirteen,  twelve, 
^rminer,  &c.      i  ten    nine    ei«*ht,  feven,  fix,  five,  and  four  of  them  (of  whom  the  fame  Queen  willed  that 

KToSf  there  ftould  be  fome°two  of  them  the  aforefaid  Richard  Southwel,  Henry  Bedingfteld,  Thomas  G aw dy, 
a„d  gave  judg-  b  Holdich,  John  Corbet,  and  Ofbert  Moundford)  to  them  thereupon  direfted,  the  Pre.ences  ot 
Sn^iS"  the  faid  Duke,  Earl  of  Suffix,  Henry  Bedingfteld,  John  Shelton,  William  Pafton  miham  Woodhoufe, 
sirR.  d.  uPon  Q    b     fa  .  h      expected,  the  faid  Robert  Ear\  of  Leicefter,  by  the  Name  o\Ko- 

%r^Z  Sey  C ;  of  L otdon  Knight,  Son  of  ^  late  Duke  of  Northumberland  by  ^Y^a  of 
cafe  the  Attain-  ^  feWfijj  Men  of  the  faid  County  0f  Norfolk  was  indicted,  for  this  that  whereas  the 

dZl  ->U  aforefaid  ?«*»  Duke  of  Northumberland  hit  of  London,  together  with  TOAa*  Marquis  of  Nortb- 
?J££5  M»/Mi  y«fc»  Earl  of  ^flfwV*,  >&*  G^  Knight,  and  ^^i  P^.r  Knight  and  many  other 
Slower  to  falfe  Tr/itors  and  Rebels  againft  the  faid  late  Queen,  imagining  to  depofe  the  fame  late  Queen, 
proCTed,Zent  and  to  kill  her,  with  Force  and  Arms,  viz.  Swords,  &c.  the  1 6th  and  17th  Days  of  July  in  the 
aSSta-^  lft  year  of  the  Reign  of  the  faid  Queen  Mary,  at  the  Town  of  Cambridge  in  the  County  of 
ken  before  is.     ,  unlawfully,  falfly,  and  traiteroufly  with  a  great  Multitude  of  Rebels  and  Enemies  of 

Sr^^Sf^Tthe  Number  of  3000  Perfons  affembled  together  and  there  in  open  Field  trai- 
tefore  15.  »nd  fl    ^    themfelves  in  Battle  Array,  and  a  cruel  War  falfly  and  traiteroufly  with  Banners  dif- 

!£a?i  WpS^SSS^ed  :  The  (J  Robert  Dudley  late  of  London  Knight,  Son  of  the  faid  Duke, 
another  1-  F    J      r    r,  d  R  fa  j        .ft  the  faid  Q^en  jv^  his  Sovereign,  not  regarding  his ;  Alle- 

JS&Sj  ag  aanCe  "but  imagining  the  Deprivation  and  Deftrudion  of  the  faid  Queen  Mary,  the  ,8th  Day  of 
befo;e  sare  vo,d.  |        .        ^  t>ft  ye     .  wkh  Force  and  ArmSj  and  wkh  a  Multitude  of  People,  the  Town  of  the 

™y  faifify"  this  raid  Queen  of  Kmg's-Lynn  in  the  County  of  Norfolk  entered,  and  the  Poffeflion  thereof  againft  the 
A?rfbeyiSeafame  Oueen  and  her  Will  took,  poffeffed,  and  in  an  hoftile  Manner  kept,  and  one  Jane  Dudley 
iSohisWrit  .fc  ^GuUf0rd  Dudley  Efquire,  Brother  of  the  aforefaid  Robert  Dudley,  the  faid  18th  Day  of  July 
of  ^Tft^K  in  the  faid  iff ;  Year,  falfly  and  traiteroufly  caufed  to  be  publifhed  and  proclaimed  Queen  of  this  Realm 
S&  I&  of  England,  at  King's-Lynn  aforefaid,  and  George  Riveley  then  being  Mayor  of  the  fame  Town  and 
13*.b.iBuift.  ,  |ub-  fts  of  t£e  faid  Queen,  to  the  Number  of  300  Perfons  at  leaft,  then  inhabiting  and  dwell- 
,05'  ins  within  the  fame  Town  of  Lynn,  their  cordial  Love  and  due  Allegiance  from  the  fame  Queen 

to^withdraw  and  quit,  and  with  the  aforefaid  Duke  and  the  faid  other  Traitors  a  moft  cruel  War  a- 
oainftthe  faid  Queen  their  fovereign  Lady  to  continue,  levy,  and  prepare,  the  fame  Robert  Dudley 
die  faid  1 8th  Day  of  July  in  the  faid  iff  Year,  at  King's  Lynn  aforefaid  falfly  and  traiteroufly  la- 
boured abetted,  and  compaffed,  to  the  utter  Definition  of  the  faid  Queen,  againft  his  Allegiance, 
and  alfo  againft  the  Crown  and  Dignity  of  the  faid  Queen,  and  againft  the  Form  of  the  Statute 
in  fuch  Cafe  provided.  And  that  afterwards,  viz.  the  19th  Day  of  January  in  the  faid  lit  Tear, 
Oueen  Mary  lent  her  Commiflion  to  Sir  Thomas  White  Mayor  of  London  and  to  13  others,  reciting 
that  whereas  the  faid  Robert  Dudley  before  Thomas  Duke  of  Norfolk  and  the  14  others  above  named 
in  the  firft  Commiflion  was  indicted  of  divers  High-treafons  by  him  committed,  (he  affigned  the 
fame  Sir  Thomas  White  and  the  13  others  named  in  the  faid  Commiflion,  and  every  four  of  them 
(whereof  (he  named  fome  to  be  of  the  Quorum)  for  this  Caufe  and  Caufes  her  Juftices,  giving  and 
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granting  to  the  fame  14  and  to  every  four  or  more  of  them,  (whereof  fome  were  of  the  Quorum) 
by  the  Tenor  of  the  laid  Commiffion  full  and  fufficient  Authority  and  fpecial  Command  to  ^  ve 
the  Indictment  aforefaid  concerning  the  fame  Robert  Dudley,  with  all  Thina,  l&A   P*    c  I 

Hid  Jufticc of  the  faid  Queen  ^before  whom  it  ^U^^'^^PiJm,  & 
mained,  and  the  fame  to  perufe,  .and  at  certain  Days  which  they  fhould  aonoinr  fnr  Jw  P        r 
toaiTemble  together,  the  Guildhall  of  the  City  ofL^  and  to  caH  be^Xmth'fa cf^S 
W9',  and  to  near  and  examine  him  thereupon,  and  to  compel  him  to  anfwer    and  at  a  di^Knd 
to  try,  determine,  and  adjudge  ;  and  alfo  to  diftrain  fuch  and  fo  many  oood'and  lawful  M,„  Lf 
thr ^County  o 'Norfolk    by  whom  the  Truth  in  that  Behalf  might  be  the  Ctr  know f  o  Ipear 
before  them  for  the  Caufe  and  Caufes  aforefaid  at  the  Days  and  Place  aforefaid  ;  and  the  I  Sh 
therein  oeing  found,  to  give  Judgment  thereupon  in  this  Behalf  according  to  the  Laws,  Statutes  and 
Ordinances  of  the  Realm  of  England,  and  againft  the  faid  Robert  Dudley  fo  proceed  to  oive  Sen  'nee 
and  to  adjudge  and  to  command  Execution  thereof  to  be  done.  In  which  Commiffion  there  are  di 
vers  Claules  oiMwdavit,  ^z  one  to  the  faid  Juftices  that  they  fhould  deliver  the  faid  Indiclment  with 
all  Th.ng,  touching  it  for  the  Caufe  and  Caufes  aforefaid  to  the  faid  Sir  Thomas  White  and  to  his  Com- 
panions, or  to  fome  of  them;  and  another  to  the  Conftable  of  the  Tower,  to  brine  the  Body  of  the  fud 
Srr  Robert  Dudley  at  a  Day  and  Place  to  be  appointed  by  the  Commiffioners  \  an3  aSS" 
nff  of  the  County  of  Norfolk,  to  return  a  Jury   at  a  Day  and  Place,  &c.     And  further  the  faid 
Queen  fa*  trie  find  i9th  Day  of  January  by  her  Writ  clofe  commanded  the  faid  fW  Duke  of 
Norfolk  and.  the  faid   14  others  his  Companions  and  every  of  them,  that  they  fhould  deliver  to  the 
fed  Sir  Thorns  White  and  his  faid  other  Companions  all  and  lingular  IndilmentT  Records    and 

Ztl    1  ^f0^"  J-T^  Mi/Prifionso '  Trcafons,  andW  the  Premies    wh  reof  the 
faid  Robert  Dudley  was  indicled  before  them  in  the  County  of  Norfolk.    And  further  the  famr  One™ 
Mary  the  faid  Day  commanded  Sir  John  Gage  Conftable^f  the  Tower  to  brnt^ 
Dudley,  being  in   his  Cuftody    before  the  faid  Sir  Thomas  White  and  his  otherTaid  Companion   a 

%?y  ^^    Ce,ThlC^hey  ft°uId/PP°int  h™-     By  virtue  of  which  Letters-patent  the  faid  Sir 
Thomas  White ■  and  his  Companions  fent  their  Precept  the  20th  Day  of  January  m  the  faid  1  ft  Year 
to  the  aforefaid  Sir  Ruhard  Souths  and  his  Companions,  that  they  o/one  o/them  mol  fend  to 
the  faid  Sir  Thomas  Whte  and  his  Companions  at  the  Guildhall  aforefaid  the  22d  Day  of  the  fad 
January  all  and  Angular ■Indiclments,  Records,  and   Proceffes  of  High-treafons  before  them Tlatelv 
taken    of  which  the  faid  Robert  Dudley  then  was  indicled,  with  all  Things  touch  n/hm      And 
they  fent  anotner  Precept  the  fame  Day  to  the  Conftable  of  the  Tower  of  London  ,0  bring  'the :  Bo- 
dy of  the  faid  Robert  Dudley  before  them  the  fame  2;d  Day   of  January.     At  which  Dy 
oi  January  at   the  Place  aforefaid  before  the  faid  Sir  Thorn  as  White  and  his  Companions  a their 
Seffions  then  held  at  the  Guildhall  aforefaid,  the  faid  Sir  Richard  Souths  *nl  Sir  Chrifiopher 
#^a  Knights  with  their  own  Hands  delivered  the  Inquifition  before  fpecified  touching  the  ftS 
Sir  Robert  Dudley    to  be  determined  as  the  Letter  and  the  Precept  required      At  which  Dav  and 
Place  came  the  faid  Robert  Dudley  under  the  Cuftody  of  the  Conffable  of  the  Tow  r"      d  hV  W 
arraigned  upon  the  Indiclment  aforefaid  confeffed  the  Trcafons  aforefaid.     Whereupon  J udVm en? 
MS  accordingly  given  againft  him,  viz.  that  he  fhould  be  brought  back  by  the  faid  Confeblem 
the  faid  Tower,  and  afterwards  mould  be  drawn   thro'  the  Middle  of  the  Ckv  of  Zndon  unto  the 
Gallows  ct  Tyburn,  and  there  fhould  be  hungup,  and  be  cut  down  alive,  and  hisEntra -Is  be  takea 
out  of  his  Belly,  and  be  burnt     he  living,  and  that  his  Head  fhould  be  cut  off,    and  his  Body  be 
divided  into  tour  Parts    and  that  his  He„d  and  thofe  Quarters  fhould   be  placed  where  the  Queen 
pieafed  to  appoint.     And  afterwards  by  an  Aft  of  Parliament  held  at  Weftminfer  the  1  nh  Day  <T No- 
voter  in  the  it  and  2d  1  ears  of  the  Reign  of  PMUp  and  Mary,  it  was  enadted,  that  where/s  My 
Duke  of  Suffolk,  John  Grey  late  of  Brodcgate  in  the  County  of  Leicefter  Knight,  Robert  Dudley  late'of 
London  Knight,  and  divers  others  recited  in  the  Ad,  had  committed  many  deteftable  and  abominable 
Treafons  to  we  great  Danger  of  tne  DeftrucT.on  of  the  royal  Perfon  of  the  Queen,  and  the  extreme  De 
folation  of  the  Realm  of  England,  if  God  of  his  Goodnefs  had  not  difcoveled  to  the  Queen  thdrtS 
terous  intentions,  of  and  for  which  Treafons,  being  openly  proved,  the  faid  Duke  ohuffolk  and  the 
other  faid  Perfons  lawfully  and  rightfully  according  to  the  Laws  of  her  Realm  of  England  were 
convifted  and  attainted,  asby  the  Records  of  their  feveral  Attainders  more  fully  appears,  and  the 
Duke  and  fome  others  particularly  named  in  the  A&  were  put  to  Death  :  The  King  and  the  Lords 
Spiritual  and  Temporal  and  the  Commons  granted  and  affented  that  the  laid  Conviftions  and  At- 
tainders of  all  and  lingular  the  fa.d  Offenders  mould  be  approved  and  confirmed  by  the  Authority 
of  the  faid  Parliament.     And  further  it  was  enacted,  that  the  faid  Duke  of  Suffolk  and  the  other 
attainted  Perfons  above-named  ror  their  abominable  and  deteftable  Treafons  fhould  be  convided 
and  attainted  of  H.gh-treafon  by  the  Authority  of  the  faid  Parliament.     And  that  as  many  of  the 
faid  attainted  Perfons  as  at  the  Time  of  the  making  the  faid  Aft  fhould  be  alive  and  not  pnrdoned 
at  the  Will  of  the  fa,d  Queen  fhould  fuffer  PunifhnTent  of  Death  :  And  that  the  fiid  Dulfe  oYsuf- 
foh  and  all  and  lingular  the  other  attainted  Perfons  above  named  fhould  forfeit  to  the  Queen  all 
then  Honours,  Manors    Meflu ages,  Lands,  fcf,.  and  that  their  Offices,  tf,.  mould  be  actually  in 

fi£  ST"  h       Png. °  a!lPf  f°?I  °thCu  th\n  the  faid  Duke  and  the  0[her  *™^  Perfons  afore- 
faid, fifr.   their  Rights,  Title,  &    as  by  the  faid  Aft  amongft  other  Things  more  fully  appears 
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And  further  the  Defendant  avers  that  the  faid  Robert  Dudley  Knight  in  the  Indictment,  and  in  the 
Commiflion  made  to  the  Mayor  of  London  and  others  his  Companions,  and  in  the  Record  afore- 
faid,  named,  and  the  faid  Robert  Dudley  in  the  Act  of  Parliament  aforefaid  named,  and  the  faid 
Robert  Earl  of  Leicefier  in  the  Declaration  named,  are  one  and  the  fame  Perfon,  and  not  divers. 
By  Force  of  which  Conviction,  Attainder,  and  Act  of  Parliament  the  faid  King  Philip  and  Queen 
Mary  were  feized  of  the  Tenements  aforefaid  in  which,  &c.  in  their  Demefn  as  of  Fee,  in  Rio-hc 
of  the  Crown  of  England,  and  being  fo  feized,  they  by  their  Letters-patent  under  the  Great  Sea!, 
bearing  Date  at  Wejtminfter  the  17th  Day  of  January  in  the  faid  ill  and  2d  Years  of  the  Rei^n  of 
the  faid  late  King  and  Queen,  here  fhewn  torch,  gave  and  granted  to  the  faid  Sir  Chrifiopher^Hey- 
don  the  Tenements  aforefaid  in  which,  He.  amongft  other  Things,  to  have  to  the  fame  Chrifiophir 
his  Heirs  and  Afiigns  for  ever.  By  Force  of  which  Letters-patent  the  faid  Sir  Ckrijlopher  into  the 
faid  Tenements  in  which,  &c.  the  faid  Time  when,  &'c.  entered,  and  did  the  Trefpafs,  as  it  was 
lawful  for  him  to  do,  and  this  he  is  ready  to  verify,  6f<\  And  he  demands  Judgment  if  the 
Earl  ought  to  maintain  his  Action  againft  him.  And  upon  this  the  Earl  of  Leicefier  has  demurred 
in  Law,  and  the  Defendant  alfo. 
Eafta-  rem  And  the  Matter  was  argued  the  laft  Term,  viz.  in  Eafier  Term  13  Elizabeth,  by  Fleetwood  Re- 

j3£/;a.  corder  of  London  on  the  Part  of  the  Plaintiff,  (the  latter  End  of  whofe  Argument  I  oniy  heard) 

rwn.Tir*.       anc*  by  Anderfon  on  the  Part  of  the  Defendant.     And  now  this  Term,  viz.  Trinity  13  Elizabeth, 
:3  em.  the  Matter  was  argued  again  by  an  Apprentice  of  the  Middle-Temple  and  by  Serjeant  Manwood  on 

the  Part  of  the  Plaintiff,  and  by  Serjeant  Lovelefs  on  the  Part  of  the  Defendant.  And  the  Coun- 
fel  for  the  Plaintiff  who  demurred  took  upon  themfelves  and  endeavoured  to  prove  that  the  Mat- 
ter alledged  was  not  an  effectual  Proof  that  the  Earl  was  attainted,  but  that  the  Judgment  given 
upon  the  Arraignment,  and  the  Act  of  Parliament,  and  the  Patent  of  the  Land  made  to  Sir  Chrif- 
topher  Heydon,  were  all  void  as  to  the  Plaintiff,  and  that  the  Bar  had  not  Matter  of  Subftance. 
And  the  Cafe  was  digefted  by  them  into  divers  Points. 
1  Point.  The  firft  was,  whether  or  no  Sir  Thomas  White  and  the  others  his  joint  Commiflioners  couid  law- 

For  the  Plaintiff,  fully  arraign  the  Plaintiff  upon  the  faid  Indictment.     a  And  as  to  this,  the  Counfel  for  the  Plaintiff 
1  Buift.  105.  argued  that  they  could  not,  for  the  Commiflion  was  made  to  the  Duke  of  Norfolk  and  14  others, 
inft.  aji.  "    being  1 5  in  all,  to  take  the  Indictment,  and  it  gave  Authority  to  them  1 5  and  to  every  four  of  them 
or  more  (whereof  two  at  lead  appointed  mould  be  of  the  Quorum)  to  take  the  Indictment,  and  it  ap- 
pears by  the  Record  that  the  Indictment  was  taken  before  8  only,  whereof  there  was  a  fufficient 
Mumber  of  the  Quorum,  and  fo  thofe  8  who  took  the  Indictment  had  fufficient  Power  to  take  it, 
for  which  Reafon  the  Indictment  is  good.     But  the  Commiflion  made  to  the  Mayor  of  London  and 
others  recites  that  he  was  indicted  before  the  Duke  of  Norfolk  and   14  others,  and  makes  them 
Juflices  of  this  Caufe  and  Caufes,  and  gives  them  Authority  to  receive  of  the  Juflices  before  whom 
it  was  taken  the  InditJment  aforefaid,  and  to  hear,  examine,  and  compel  the  aforefaid  Robert  Dudley 
to  anfwer  thereupon,  which  is,  upon  the  Indictment  taken  before  15,  and  at  a  due  End  to  try,  deter- 
mine, and  adjudge  upon  fuch  Indictment,  and  to  give  Sentence  and  Judgment,  and  to  command  Execn- 
tion  to  be  done  upon  fuch  Indictment,  and  the  Man  davit  to  the  Duke  of  Norfolk  and  his  Compa- 
nions is  to  deliver  to  Sir  Thomas  White  and  his  Companions  the  Lnditlment  aforefaid,  which  is,  the 
Indictment  taken  before  15,  and  no  other,  for  no  other  is  mentioned  in  the  Commiflion  made  to  Sir 
Thomas  White  and  others,  and  the  Writ  clofe  directed  to  the  Duke  of  Norfolk  and  others,  for  them 
to  deliver  the  Indictment  to  the  Mayor  of  London  and  others,  is  directed  to  all  the  15,  and  commands 
them  to  deliver  the  Indictment   by  which  the  faid  Robert  Dudley  is  indicted  before  them,  that  is, 
before  them  all,  viz.  the  1 5,  and  no  other ;  and  it  might  be  that  there  were  two  Indictments,  viz. 
one  taken  before  the  1 5,  and  another  before  the  8,  and  therefore  the  Power  given  to  them  upon  the 
Indictment  taken  before  the  15  could  not  extend  to  that  taken  before  the  8  only.     For  which  Rea- 
fon they  had  no  Authority  to  receive  of  Sir  Richard  Southwel  and  Sir  Chriftopher  Hey  don  the  faid 
Indictment  taken  before  the  8,  nor  had  they  any  Warrant  to  deliver  it  to  the  Mayor  of  London  and 
the  others,  for  the  Precept  made  by  the  Mayor  and  others  to  Sir  Richard  Southwel  and  his  Com- 
panions was  void  (as  Manwood  faid)  for  all  other  Indictments  but  for  that  taken  before  the  15.    For 
they  who  made  the  Precept  had  no  Power  to  do  it  for  any  other  Indictment,  and  the  exprefling 
of  the  Number  here,  before  whom  the  Indictment  is  taken,  is  a  very  material  Thing,  and  of  great 
Weight,  for  it  might  be  that  there  were  two  Indictments,  as  it  has  been  faid,  viz.  the  one  taken  be- 
fore 8,  and  the  other  before  15,  and  it  might  be  that  the  Queen's  Intent  was  that  the  Mayor  and 
the  others  fhould  arraign  him  upon  that  Indictment  only  which  was  taken  before  the  15,  and  there- 
fore the  Number  is  material,  and  expreffes  Certainty,  and  takes  away  Incertainty.     And  to  this 
»»  y;n.  Abr.  tit.  Purpofe  Time,  Place,  and  Number  are  often  limited  and  expreffed,  as  the  Apprentice  faid,  b  and  if 
m*  natal  a.     a  Thing  is  referred  to  them,  and  miftakes  them,  all  fhall  be  void.    c  As  is  the  Cafe  in  7  Ed.  3.  con- 
e  T.  7-  Ed>      cerning  Time,  where  (as  the  Apprentice  cited  it)  one  brought  a  Writ  and  recited  th>t  it  is  contained 
z6.  Pi.  11.       in  the  Articles  made  in  the  Time  of  King  Edward  the  Father  of  King  Edward  3.  that  no  Sheriff  {Jo all 
put  in  Inquejis,  &c.  and  he  declared  further  according  to  the  Statute,  and  the  Writ  was  abated  by 
Award,  becaufe  the  Articles,  viz.  Articuli  fuper  chartas  cap.  9.  were  made  in  the  Time  of  King  Ed- 
ward 1.  and  not  in  the  Time  of  King  Edward  2.  who  was  Father  of  King  Edward  3.    So  that  the  Re- 
ference to  Time  which  was  limited  for  Certainty  was  material?  and  being  miftaken  abated  the  Suit. 
5  And 
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a  And  he  cited  the  Cafe  in  18  Ed.  3.  where  a  Statute  Merchant  was  made  to  pay  Anno  16.  Ed.  3.  aT  lg  Ed- 
and  the  Party  fued  Execution,  and  the  Writfuppofed  the  Sum  to  be  paid  anno  14.  Ed.  3.  and  by  *s- >•  k«.  &1 
the  Suit  the  Feoffee  was  oufted,  and  he  fued  a  Writ  of  Error  in  the  King's  Bench,  and  ic  was  a-™£  SfofiSri 
warded  that  he  fhould  be  b  received  to  the  Suit ;  l  for,  he  faid,  if  upon  Suits  in  the  Chancery  ac- ror  ,r4-  Statu'e 
corxljng  to  the  Order  of  the  Common  Law  there  is  Error,  this  fhall  be  reformed  by  Error  in  theMerch'  2'" 
King's  Bench,  becaufe  it  is  the  higher  Court.     And  therefore,  he  faid,  Time  declares  Certainty, 
for  it  might  be  that  there  were  two  Statutes  payable  at  feveral  Days,  for  which  Reafon  the  Time  * -M>«  the  Feof- 
of  Payment  is  material,  and  the  Suit  referring  to  Time  and  miftaking  it  mail  abate.     d  So,  he  pTrty/no" Privy 
faid,  if  a  Defeafanre  is  made  of  a  Statute  which  is  recited   to  be    made  the  10th  Day  of  May,  ^'"J"^ 
where  in  Fact  it  bore  Date  the  1  ft  Day  0$  May,  the  Defeafance  is  void  for  the  Miftake  of  che-yet  th/wnt oi 
Time,  for  the  Law  fays  that  inafmuch  as  it  might  be  that  there  were  two  Statutes,  the  one  bear-  M^^f^"" 
ino-  Date  the  1  fl  Day,  and  the  other  the  10th  Day,  the  Time  of  the  Date  is  material.     So  that  a  pi.  5. 
Time  certain  to  which  Acts  are  referred  is  material.     And  fo  is  it  with  Regard  to  Place.     e  As  if  c 
a  Man  will  plead  the  King's  Letters -patent  bearing  Date  at  Weftminjler,  and  in  Fact  they  bear  Date  Dy.Vs'-'pUoo! 
at  another  Place,  it  feems  by  38.  H.  6.  that  for  the  Variance  of  the  Place  he  has  failed,  and  the  \^0[-  Abr-7  4- 
Plea  fhall  be  adjudged  againft  him,  for  the  Place  is  material,  and  it  is  a  Circumflance  and  Tefti-  R. -87.  pi.  5.  ' 
rnony  of  Truth  and  Certainty.     So  if  the  King  gives  Authority  to  a  Man  to  arraign  one  upon  an  F'rx^u^  •*" 
Indictment  taken  againft  him  at  Bale  in  fuch  a  County,  where  in  Truth  the  Indictment  was  taken  a-ompt  j.'c. 
at  another  Place  in  the  fame  County,  he  cannot  arraign  him,  for  the  Place  fhews  the  certain  In-  "finch  48*0' 
dictment  which  the  King  meant,  for  it  may  poffibly  happen  that  there  are  two  Indictments  of  one  %^;f  Error 
lame  Matter  and  Thing,  viz.  the  one  taken  at  one  Town,  and  the  other  at  anoth  r  Town,  and  ^t^aX 
therefore  the  expreffing  of  the  Town  fhews  certainly  which  Indictment  was  intended.     So  fhall  it  Judgment  in 
bealfo  with  Refpect  to  Number,  for  where  a  Thing  is  referred  to  Number,  the  Number  is  material,  h^h.^'^ 
As  in  Rediffeizin  the  Statute  oi  Merlon  cap.  3.  is,  that  the  Sheriff,  taking  w'th  li>n  the  Keepers  0yf14-T.11. Ed.  4. 
the  Pleas  of  the  King's  Crown,  and  other  lawful  Knights,  in  his  own  proper  Perfn  fhall  go  to  the  Land    ' 
whereof  the  Plaint  hath  been  made;  'and  in  23  Afs.  it  was  adjudged  th  t  the   Writ  fhould  abate  <*p.  17  Ed.  3. 
where  the  Sheriff  only  took  one  Coroner  with  him,  there  being  more  in  the  County,  for  the  Act  \hJh  IO- Cart- 
appoints  a  particular  Number,  viz.  two  at  leaft,  which  Number  ought  to  be  complied  with. 
%  And  fo  in  a  Pracipe  quod  reddat  there  ought  to  be  two  Summoners,  and  if  there  is  but  one,  and  e  t.  38.  h.  6. 
the  Tenant  makes  Default  and  lofes  by  Default,  he  fhall  have  a  Writ  of  Difceit.     h  And  he  alfo  *4,  ,b-  ^  ""*'* 
cited  the  laft  Cafe  in  8.  H.  7.  concerning  the  Court  of  Star-Chamber,  in  which  the  Act  of  3.  PI.  7.  v-p^Nedham, 
cap.  1.  is  recited,  whereby  it  is  enacted  that  the  Chancellor,  Treafurer,  and  Keeper  of  the  Privy -Seal,  ^Bm!  f^e"' 
cr  two  of  them,  calling  to  them  a  Bifhop,  and  a  Temporal  Lord  of  the  Council,  and  the  two  Chief  Juf- 
tices,  &c.  fhall  have  Authority  to  examine  Riots,  &c.  and  there  it  is  held  that  *  none  is  a  Judge  but  f 
the  Chancellor,  Treafurer,  and  Keeper  of  the  Privy-Seal,  or  two  of  them,,  and  the  others  are  but  fuL  ReduTe£n 
Affiftants  and  Aidants,  and  r.ot  Judges,  but  the  Juftices  there  held  that  it  was  Error  if  the  Chan-  2-  Bro-3-  »oCo. 
cellor,  Treafurer,  and  Keeper  of  the  Privy-Seal,  or  two  of  them  did  not  call  the  others,  for  the  III'.  Brfafm.*' 
Number  limited  by  the  Act  ought  to  be  obferved.     So  the  Statute  of  Wefiminfter  ?.  cap.  1 1.  fay?,  w9- 
that  when  a  Man  has  affigned  Auditors  to  Accountants,  and  they  are  found  in  Arrears,  their  Bo-  gT  roE    ^ 
dies  fhall  be  arrefied,  and  by  the  Teflimony  of  the  Auditors  fhall  be  fent  and  delivered  to  the  nixt  Goal  of 17.  a."^,-  tifh. 
the  King's  in  th'fe  Parts,  and  fhall  be  received  by  the  Sheriff  or  Goaler,  and  be  imprifoned  in  Iron  un- 
der fafe  Cuftody,  and  fhall  remain  in  the  fame  Prifon  at  their  own  Coft,  until  they  have  fatisfied  their  k  p.  s.  h 
Mafter  fully  of  the  Arrearages,  &c.  k  but  there  if  one  Auditor  is  affigned,  he  cannot  commit  the  13,pla-oIt-Fitz" 
Accountant  to  Goal,  for  the  Statute  limits  fuch  Power  to  two  at  leaft  :  Wherefore  the  Number  judgment  f«! 
to  which  the  Statute  has  referred  the  Thing  to  be  done  ought  to  be  obferved.     And  as  Afts  P«i«neiK  45. 
referred  to  a  greater  Number  cannot  be  executed  by  a  leffer  Number,  fo  one  who  has  Authori  cromj*.  i!c. 
ty  given  him  to  proceed  upon  Acts  done  before  a  greater  Number  cannot  proceed  upon  them  if  *9-a- 1. 9g.a. 
they  are  done  before  a  leffer  Number  only,  a-  here.     For  they  fhall   not  be  intended  one   famei  Contra 
Act,  and  that  which  is  done  before  J5  cannot  be  intended  the  fame  that  is  done  before  8  only,  62.  and  there  " 
becaufe  there  may  poffibly  be  two  feveral  Things  of  the  fame  Kind.     And  as  a  great  Proof  that  Book  of ?htf  - 
Sir  Thomas  White  and  his  Companions  had  no  Power  to  proceed  to  the  Arraignment  of  the  Plain-  here  cited  is  a 
tiff  upon  the  Indictment  taken  before  the  8  only,  where  their  Commiffion  gave  them   Power  to  amUbmrary'to' 
proceed  upon  the  Indictment  taken  before    15,  the  Apprentice   cited   the  Cafe  in  2  Afs.  pi.  5.  tawandconti- 
1  where  in  Attaint  there  brought  the  Writ  fuppofed  that  the  Verdict  paffed  before  4  Juftic\s,  where-  nua  ExPener-ce:- 
as  by  the  Record  it  paffed  before  2  only,  and  there  Herle  faid  that  he  had  no  Warrant  to  take  thefcainft.  380. 
Attaint.    m  But,  the  ApprenticeTaid,  in  3  1  Afs.pl.  1.  in  Affize  of  Rent,  the  Tenant  heretofore  pray- 
ed in  Aid  of  the  King,  and  afterwards  the  Plaintiff  put  forth  a  Writ  of  Procedendo,  by  which  %Vrit ' 2  Afi.-  p'-  S- 
he  fuppofed  that  the  Affize  was  arraigned  before  Stouff  and  Byrton,  whereas  it  was  arraigned  be-  pi".  2.  Bro?At- 
fore  them  and  Shard  alfo,  and  there  Judgment  was  demanded  if  upon   fuch  Writ  they   would  xf^V'A  J-,Bu!ft 
take  the  Affize,  where  St'oner  faid,  "  the  Writ  fuppofes  no  Deceit,  for  if  it  was  arraigned  before  iikePo?nt "L? 
"  them  three,  ergo  before  two,  wherefore  anfwer",  and  he  faid  that  there  was  a  Writ  of  Si  non  omnes.  3'Afsp'i13' 
From  which  two  Cafes  there  appears  a  plain  Diverfity,  and  that  the  one  Part  thereof  is  in  Effect  1  h.  h.'p.'c. 
our  Cafe.     For  as  the  Writ,  which  fuppofed  the  Verdict  to  pafs  before  four,  where  in  Fact  it  £*£.*£,  BuJ 'Ijl 
paffed  but  before  two  of  them,  was  not  a  fufficient  Warrant  to  Herle  Chief  Juftice  of  the  Com- verdict  to  Pafs 
mon  Bench,  and  to  his  Companions,  to  take  the  Attaint,  but  that  there  they  fhould  ceafe  to  take  ^"ait^ed 
it,  fo  the  Commiffion  here  to  Sir  Thomas  White  and  his  Companions,  which  recited  that  the  In-  befbie  +  jufiices, 
dictment  was  taken  before  15,  was  not  a  fufficient  Warrant  to  arraign  him  upon  the  Indictment  cnouthTfor60011 
taken  before  8  of  the  15.     But  in  the  other  Cafe  of  31  Afs.  the  Procedendo  which  faid  that  it  ^s«»«»>if«i. 

net    minus, 
a  Finch  zi. 
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taken  before  two,  whereas  it  was  taken  before  them  two  and  another,  was  true.     a  For,  as  Man- 
wood  faid,  the  greater  Number  contains  the  leflfer,  and  if  he   was  arraigned   before  three,  ergo  he 
was  arraigned  before  two.     And  fo  in  our  Cafe  if  the  Indictment  had  been  taken  before  all  the  15, 
aseeaFinchzi,  and  the  Cornmiffion  to  Sir  Thomas  White  and  the  others  had  recited  that  the  Indictment  was  taken 
mdusP«r^fe    before  Sir  Richard  Southivel  and   the  feven   others,  and  had  given  them  Authority  to  arraign  the 
Plaintiff  upon  the  fame  Indictment,  they  might  perhaps   have   proceeded,  for  there  would   have 
been  no  Falfity  in  the  Recital,   becaufe  the  lefs  is  comprehended  in  the  greater,  but  not  e  contra,  for 
the  lefs  does  not  comprehend  the  greater,  and  that  is  our  Cafe  here.     And  fo  is  the  Diverfity,  for 
which  Reafon  the  Arraignment  was  not  duly  done.     And  the  Counfel  for  the  Defendant  did  not 
infill  fo  much  upon  this  as  they  did  upon  the  other  Points. 
2  Point.  The  fecond  Point  was,  admitting  that  the  Arraignment. was  not  duly  done,  whether  it  is  ab- 

da°nt.  een"  folutely  void,  or  only  voidable  by  Error  or  otherwife.  For  Anderfon  faid,  if  it  fhould  be  grant- 
ed clearly  on  their  Part  that  the  Arraignment  for  the  Caufe  fhewn  was  not  well  and  duly  done, 
(which  he  would  not  fully  confefs)  yet,  he  faid,  it  is  not  void  but  voidable,  becaufe  Sir  Thomas 
While  and  his  Companions  had  Power  by  their  Cornmiffion  over  the  Treafon  mentioned  in  the 
Indictment,  for  the  Queen  in  the  Cornmiffion  recites  that  Robert  Dudley  was  indicted  of  divers  High 
Treafon?,  and  affigns  the  faid  Sir  Thomas  White  amd  others  for  that  Caufe  and  caufes  her  Jnftices, 
and  gives  them  Authority  to  call  bef ere  them  the  faid  Robert  Dudley,  and  to  hear  and  examine  him 
thereupon,  and  to  compel  him  to  anfwer,  and  at  a  due  End  to  try,  determine,  and  adjudge,  and  to  make 
a  Jury  appear  before  them/<?r  the  Caufe  and  Caufes  aforefaid.  And,  he  faid,  the  Caufe  is  the  Mat- 
ter, and  the  Matter  is  the  Cauf*,  and  the  Caufe  and  the  Matter  is  nothing  elfethan  High  Treafon, 
and  of  this  the  Queen  has  made  them  Juftices,  giving  them  Authority  to  call  the  faid  Robert  be- 
fore them,  and  to  hear  and  examine  him  thereupon,  that  is,  upon  the  Treafon,  and  to  make  a 
Jury  appear  for  that  Caufe,  which  Words  alone,  if  ail  the  reft  of  them  had  been  omitted,  are 
iufficient  for  the  Cornmiffion  rs  to  meddle  with  the  Matter.  For  he  who  is  made  a  Juftice  of 
Treafon  has  thereby  Power  to  proceed  upon  the  Treafon,  and  to  give  Judgment  that  the  Perfon 
mail  be  executed  or  acquitted;  for  this  is  the  Office  of  a  Juftice  oi  Treafon.  And  if  they  who 
have  fuch  Authority  proceed  upon  the  Treafon  unduly,  and  do  not  make  the  Party  to  be  newly 
indicted  before  them,  but  arraign  him  upon  an  Indictment  for  the  fame  Matter  taken  before  others, 
which  is  not  duly  brought  to  them,  this  cannot  be  void,  but  voidable  by  Error.  For  when  any 
Court  has  Power  over  a  Thing,  and  proceeds  to  give  Judgment  upon  it,  and  the  due  Circumftances 
of  Law  are  not  obferved  in  all  Points,  the  Judgment  given  fhall  not  be  void,  but  voidable  by 
b  p.  7.  Ed.4. 3.  Error.  b  As  if  Judgment  is  given  upon  a  Plea  of  Land  in  the  Common  Bench  upon  Plea  of  the 
P6  6m  r°'  Hr°r  Part'es>  where  there  is  no  Original,  this  is  not  void,  but  voidable  by  Error.  c  And  a  Fine  levied 
4.  pi.  if.  Bro.  '  in  the  Common  Bench  without  an  Original  is  not  void,  but  voidable  by  Error.     d  And  hereupon  he 

H^M^Bro  c'tec*  tne  ^a^e  *n  22  ^s"  &'  ^4-  wnere  one  P-  entered  in  Court-Baron  a  Plaint  of  Trefpafs  againft 

judgment  ii4.  J.  and  counted  againft  him  in  a  Plea  of  Land  to  Damages,  &c.     The  Defendant  pleaded  that  no 

'"  fianesed0Co°n-  ^an  ou8nt  t0  anfwer  touching  his  Freehold  without  the  King's  Writ,  and  demanded  Judgment 

tiaB.  n.  c.  §    if  the  Court  would  take  Conufance  of  fuch  Plaint  •,  and  becaufe  he  would  not  fay  any  other  f  hing, 

46'-  the  Court  awarded  him  Non-defendant,  and  that  the  Party  mould  recover  againft  him   Damages 

c  T-  26  **•  6-    of  eight  Marks,  and  by  the  Command  of  the  Steward  the  Officer  took  four  Horfes  of  J.  in  Name 

Bro.  396.  Fitz.'  of  Execution,  and  J.  brought   a  Bill  of  Trefpafs,  and    there  it  was  touched  whether  the  Judo-= 

Errors.  Bro.    men!:  given  in  the  Court-Baron  was  void  or  voidable,  and  at  the  End  it  was  awarded  that  the  Plain- 

p"JmEd'4l34°b.  tiff  fhould  take  nothing  by  his  Writ,  becaufe  the  Court  had  Jurifdiction  of  the  Land,  for  it  was 

per-TremaU.        held  of  the  Manor,  and  therefore  it  was  faid   to  the  Plaintiff  that   his   Recovery  was   by  Writ  of 

(>iX.  per  Brian,  talfe  Judgment  i  But  there  it  is  admitted  that  if  the  Judgment  had  been  given  upon  a  Covenant 

Bro.  Fines  97.    or  Contract  made   out  of  the  Jurifdiction  of  the  Court,  it  had  been  void,  but  not  in  the  other 

1  inft.  s'13.       Cafe,  becaufe  the  Court  had  Jurifdiction.     And  fo  in  our  Cafe  Sir  Thomas  White  and  his  Compa- 

aRoi  Abrb'i     n'ons  nad  Jurifdiction  over  the  Treafon  by  the  faid  Words  of  their  Cornmiffion,  and  then  the  Judg- 

p!.4.Kciw.  19.  ment  is  not  void  but  voidable,  and  the  Party  is  driven  to  a  Writ  of  Error  by  the  Courfe  of  the 

co/t'a ^T&b'/i  Connmctri  Law.     But  fuch  Writ  is  taken  away  by  the  faid  Act  of  Parliament,  for  the  Words  of 

the  Act  are,  that  the  §)ueen  and  the  Lords  and  Commons  have  granted  and  affented  that  the  faid  Con- 

•i  22  Afs.  pi.  64.  virions  and  Attainders  of  the  faid  Offenders  fhall  be  approved  and  confirmed  by  the  Authority  of  the 

Faux  judgment  Parliament,  and  that  which  is  confirmed  by  Parliament  is  made  indefeafible,  altho'  it  were  defea- 

ii.judgn1ent64.  fible   before.     Alfo  the  Statute  of  33    H.  8.  cap.  20.  enacts,  that  if  any  Perfon  fhall  be  attainted  of 

KHch!  St%\. '     High  -Treafon  by  the  Courfe  of  the  Common  Law,  every  fuch  Attainder  by  the  Common  Law  fjjall  be  of 

1  Finch  24.       as  good  Force,  Value,  and  Effetl,  as  if  it  had  been  made  by  the  common  Authority  of  Parliament,  which 

erompt.  j-.'c.    Act  alfo  takes  away  all  Error  that  was  in  the  Attainder,  if  there  was  an  Attainder.     And  each  of 

-s-a-  the  Acts  vefts  the  Land  of  the  Perfons  attainted  in  the  Queen  actually  without  Office.    Wherefore 

it  feemed  to  Lovelefs  and  Anderfon  that  the  Attainder  of  the  Plaintiff  is  made  indefeafible,  and  that 

his  Land  was  in  the  Queen  without  Office,  and  that  the  Patent  made  thereof  to  Sir  Chriflopher 

Hey  don  was  good,  and  that  therefore  he  fhould  be  difcharged  of  the  Trefpafs. 

e  contra  for  the       But  tnis  Argument  was  on  the  other  Hand  impugned  by  the  Counfel  for  the  Plaintiff  for  two 

plaintiff.  Caufes,  and  by  them  it  was  infilled  that  the  Letter  and  Senfe  of  the  Cornmiffion  would  not  fuffer 

fuch  Expafition  as  hath  been  made,  but  that  it  gave  Authority  to  the  Commiffioners  to  proceed 

only  upon  the  Indictment  fpecified,  and  not  upon  the  Treafon  generally.     One  Caufe  was,  for 

that  no  Treafon  is  particularly  fpecified  in  the  Cornmiffion  rp^de  to  Sir  Thomas  White  and  others, 

for  the  Cornmiffion  recites  that  whereas  Robert  Dudley  was  indicted  before  the  Duke  of  Norfolk 

1  and 
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»nd  others  for  divers  High  Treafons  by  him  committed,  the  Queen  affigned  them  her  Juftices /<?r  that 
Zaufe  and  Caufes.     And  if  we  fhould  afk  what  Caufe  and  Caufes  are  thefe  ?  it  will  be  anfwered,  High 


ar 
Ca 

Treafons  ?  but  what  Pligh  Treafons?  for  there  are  many  High  Treafons,  and  of  divers  Natures  fit 
will  be  anfwered,  theTreafons  fpecificd  in  the  Indictment ;  but  in  what  Indictment  ?  the  Anfwer  is,  in 
the  Indictment  fpecified  in  the  Commifiion  •,  and  what  Indictment  is  that  ?  it  will  be  anfwered,  the 
Indiftment  taken  before  the  Duke  of  Norfolk  and  14  others,  to  which  it  may  be  faid  that  there  ia 
none  fuch,  ex  quo  fequitur  that  they  fhall  not  arraign  him  upon  any  Treafon,  for  if  the/  muft  ar- 
raign him  upon  fuch  Treafon  as  is  fpecified  in  fuch  Indiftment,  and  upon  no  other  Treafojn,  and 
there  is  no  fuch  Indiftment,  from  thence  it  follows  that  there  is  no  Treafon  fpecified  by  the  Re- 
lation, and  fo  the  Relation  to  that  which  is  not  makes  the  Thing  referred  void.  As  if  one  has 
Lands  in  Dale  of  his  own  Purchafe,  and  he  makes  a  Leafe  for  20  Years  to  another  of  all  his  Lands 
in  Dale,  if  he  flops  there,  the  Leffee  fhall  have  all  his  Lands  in  Dale, ;  a  but  if  he  carries  on  the 
Sentence  further,  and  fays,  "  which  he  has  by  Defcent  from  his  Mother,"  and  he  has  no  Lands  by 
Defcent  from  his  Mother,  there  the  Leafe  is  utterly  void,  becaufe  he  has  referred  the  Certainty  to 
a  Thing  which  is  not,  which  Relation  deftroys  the  Thing  referred,  and  makes  it  to  be  nothing. a  cioih-  *37 

w  »  *  c^  O    per  Ulinam. 

b  But  if  the  Leafe  had  been  of  the  Manor  of  Sale  in  Dale  which  he  had  by  Dtfcent  from  his  Mo  Ants  170  (3) 
ther,  whereas  he  had   the  Manor  of  Sale  by  Purchale,  and  not  by  Defcent  from  his  Mother,  in 


fuch  Cafe  the  Leffee  fhall  have  it,  becaufe  the  Manor  of  Sale  in  Dale  was  certain  enough  without  ^'"'^  25' 
any  further  Certainty  expreffed,  and  the  Saying,  "  which  he  had  by  Defcent,"  was  not  requifite,  Keiw.  -,,  I. 
inafmuch  as  there  was  fuffieient  Certainty  before,  but  it  is  rather  Surplufage  or  Superabundance  of 
Certainty.     c  And  fo  it  is   taken  in  2  Ed.  4.  for  there  it  is  held  that  if  one   releafes  ail  his   Right 
in  all  the  Lands  in  Dale  which  he   has  by  Defcent,  he   fhall  fay    that  he  has  no  Lands  by  De- 
fcent, and  fo  fhall  avoid  the  Releafe,  altho'  he  has  other  Lands  there  ;  but  if  he  releafes  all  his  cM.2Ed . 4.29/0. 
Right  in  White- Acre  in  Dale  which  he  has  by  Defcent,  there  he  fhall  not  avoid  the  Releafe  by  fay-  ^j12,  Rel"le11 
ing  that  he  has  not  White- Acre  by  Defcent,  but  by  Purchafe,  for  the  Relation  to  the  Defcent  wafc  9*.  Piea&gsga. 
in  vain,  inafmuch  as  Certainty  appeared  before.     So  that  there  is  a  Diverfky  where  a  Thing  in-  ®q05°'  b'  7'a 
certain  is  referred  to  another  Thing,  and  where  a  Thing  certain  is  fo  referred.     And  in  our  Cafe  Cro.  c.  54s. 
if  the  Treafon  whereof  the  Plaintiff  was  indicted  had  been  certainly  expreffed  in  the  Commifiion  ^"vln^Abr. 
made  to  Sir  'Thomas  White  and  others,  there  would  have  been  more  Colour  to  fupport  the  Objec-  tit.ReieaieZ.3. 
tion,  but  inafmuch  as  no  Treafon  is  particularly  expreffed,  but  it  is  faid,    of  divers  High  Treafons,9^  X'n*'iq'i  ft] 
and  the  Certainty  of  them  is  referred  to  an   Indiftment  taken  before  15,  where  there  is  no  fuchand(<j). 
Indiftment,  the  Thing  referred  and  the  whole  Claufe  is  void,  and  no  Authority  is  given  there- 
by to  Sir  Thomas  White  and  the  others  his  joint  Commiflioners. 

The  other  Caufe  was,  for  that  the  Claufe  which  conftitutes  them  Juftices  does  not  Hop 
there,  nor  is  it  an  abfolute  Sentence  of  itfelf,  but  that  and  the  (thereupon)  and  all  the  other  Claufes 
are  referred  to  the  Indiftment  only,  for  immediately  after  the  Claufe  of  affigning  them  Juftices 
for  that  Caufe  and  Caufes,  it  follows,  giving  and  granting  to  them,  thirteen,  twelve,  &c.  and  every 
four  of  them,  whereof  fome  to  be  of  the  Quorum,  full  and  fuffieient  Authority  andfpecial  Command  to 
receive  the  Indiclment  aforefaid  concerning  the  fats^e  Robert  Dudley,  with  all  Things  touching  it,  from 
the  aforefaid  Juftices  of  the  faid  Lady  the  ff$ueen  before  whom  it  was  taken,  and  in  whofe  Cuslody  it 
then  remained,  and  the  fame  to  infpecl.  So  that  the  (giving  and  granting)  being  Part  of  the  Sentence 
refers  to  the  Subftantive  (Queen),  which  before  declared  how  they  fhould  be  Juftices,  and  what 
they  fhould  do.  And  fo  does  the  reft  of  the  Sentence  afterwards,  viz.  and  at  certain  Days  which 
they  fhall  appoint  for  that  Purpofe  to  meet  together  at  the  Guildhall  of  the  City  of  London  aforefaid, 
and  to  call  the  faid  Robert  Dudley  before  them,  and  to  hear  and  examine  him  thereupon,  and  to  compel 
him  to  anfwer,  and  at  a  due  End  to  Iry,  determine,  and  adjudge.  In  which  Cafe  the  (thereupon)  and 
all  the  reft  is  referred  to  the  Indiftment,  for  the  feveral  Parts  of  the  Sentence  proceed  regularly 
in  Order,  for  firft  the  Queen  gives  them  Authority  to  fend  for  the  Indiftment,  and  to  receive 
and  perufe  it,  and  to  affemble  themfelves  together  at  Guildhall,  and  to  call  the  faid  Robert  Dudley 
before  them,  and  to  hear  and  examine  him  thereupon,  and  to  compel  him  to  anfwer :  In  which 
Cafe  the  [thereupon)  muft  of  Necefiity  be  referred  to  the  Indiftment,  for  they  cannot  compel  him  to 
anfwer,  nor  adjudge  him  before  he  is  indicted,  for  the  Indiftment  is  the  Thing  to  which  he  fha!l 
anfwer,  and  it  is  the  Foundation  of  their  Judgment,  for  which  Caufe  the  (thereupon)  is  referred  to 
the  Indiftment.  And  in  the  Claufe  next  after,  viz.  and  alfo  to  diflrain  fo  many  and  fuch  good  and 
lawful  Men,  &c.  for  the  Caufe  and  Caufes  aforefaid  to  appear  before  them,  the  Words  (for  the  Caufe 
and  Caufes  aforefaid)  fhall  be  referred  to  the  Indiftment,  and  to  the  Matter  thereof,  and  not  to 
the  Matter  of  it  only  without  the  Indiftment.  And  to  this  Senfe  alfo  plainly  tends  the  Mandavii 
afterwards  to  the  firft  Juftices,  viz.  that  they  fhould  deliver  to  them  or  fome  of  them  the  Indiclment  a- 
forefaid  with  all  Things  touching  it  for  the  Caufe  and  Caufes  aforefaid,  for  it  fhall  be  delivered  to 
them  to  the  Intent  to  proceed  upon  it,  and  it  would  be  in  vain  fo  to  do,  if  Sir  Thomas  White  and 
his  Companions  were  abfolute  Judges  of  the  Treafon,  and  might  indift  him  de  novo.  And  in  the 
King's  Commiffions  and  Charters,  as  well  as  in  all  Deeds  of  Writing,  all  the  Parts  of  them  ought 
to  be  confklered  together,  and  one  Part  fo  confidered  will  give  Light  to  another,  and  it  is  not 
the  Office  of  an  Expofitor  to  reft  upon  one  Sentence  only,  and  to  make  Senfe  of  that  at  the  fame 
Time  that  he  makes  all  the  reft  to  be  of  no  Force.  For  if  a  Man  makes  a  Deed  of  Feoffment, 
with  a  Letter  of  Attorney  to  enter  into  the  Land,  and  thereof  to  take  Seizin  and  Poffefiion,  and 
afterwards  to  deliver  Seizin  to  the  Feoffee,  there  if  the  Attorney  will  enter  and  keep  Poffeffioa 
for  three  or  four  Months,  and  take  the  Profits,  he  does  not  do  well,  and  yet  the  Words  in  the 

firft 
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firft  Part  of  the  Letter  of  Attorney  are,  that  he  fhall  enter  and  take  Seizin  and  Poffeffion,  but  he 

oug'it  to  execute  the  latter  Part  alfo,  which  is,  to  deliver  Seizin  over,  and  thac  fhall  be  done  pre- 

fently  by  the  Serrfe  of  the  latter  Part.     So  that  all  the  Parts  of  every  Deed  ought  to  he  fulfilled. 

And  fo  in  our  Cafe  all  the  Parts  being  confidered,  Sir  Thomas  White  and  his  Companions  are  Juf- 

tices  only  of  the  Indictment  fpecified,  and  have  Power  to  arraign  him  upon  that  only,  and  they  are 

not  abfolute  Judges  of  the  Treafon,  and  therefore  if  they  being  fpecial  Juftices  of  this  Indictment 

only,  which  was  taken  btfore  15,  exceed  their  Authority  by  arraigning  the  Plaintiff  upon  another 

»  Ante  «4  (c).  Indictment,  viz.  upon  one  taken  before  8  of  the  15,  the  whole  is  void  and  coram  nonjudice.     And 

!>  Ante  394  (d).  it  is  net  like  to  the  Cafes  put,   viz.  *  of  a  Fine  levied  without  an  Original,  or  to  the  faid  Cafe  in 

b  22  Afs.  for  in  thofe  Cafes  they  had  Authority  over  the  Thing,  and  the  Thing  was  within  the 

Junfdiction  of  the  Courts,  but  the  Order  was  mifufed,  in  which  Cafe  the  Acts  ihall  not  be  void 

but  voidable.     But   here  Sir  Thomas  White  and  his  Companions  were  not  Juftices  otherwife,  nor 

for  other  Caufes  than  thofe  affigned  by  the  Queen's  Commiflion,  and  if  they,  are  affigned  to  do 

c  m.  9.  Ed.  4.  one  Thing,  and  they  do  another,  that  other  is  without  Authority.     c  As  if  one  is  chofen  Arbirra- 

werf  symbt'  tor  to  make  an  Arbitrement  upon  one  particular  Thing,  and  he  makes  an  Arbitrement  upon  an- 

Pt.  2.fo.  167.  b.  other  Thing,  fuch  Arbitrement  is  utterly  void.     So  here  that  which  Sir  Thomas  White  and  his 

Companions  did  was  coram  nonjudice,  and  meerly  void.     And  therefore  each  of  the  Reafons  here 

given  anfwers  and  avoids  the  Objection  which  has  been  made  on  the  other  Side,  and  proves  that 

the  Plaintiff  was  never  attainted. 

For^Defen-       ^ne  ^'^  ^oxut  which  was  argued  was  upon  the  Act  of  Parliament.     For  Anderfon  and  Love- 

dam.  lefs  faid  that  altho'  the  Judgment  of  Sir  Thomas  White  and  others  was  void,  and  the  Plaintiff  not 

attainted  thereby,  yet  the  Act  and  the  Eftoppel  in  it  fhall  attaint  him  in  Fact  or  by  Conciufion. 

For  the  Act  recites  that  he,  amongft  others,  had  done  abominable  Treafons,  for  which  he,  amongft 

others,  was  attainted,  and  the  Parliament  approved  and  confirmed  the  Attainders,  and  further  it 

was  enacted  that  the  faid  Duke  of  Suffolk,  and  the  attainted  Perfons  above  named,  for  their  abominable 

Treafons  Jhould  be  attainted  of  High  Treafon  by  the  Authority  of  the  Parliament ;  in  which  Cafe  if  he, 

viz.   the  Plaintiff,  was  not  attainted   before,  then  the  Confirmation  is  void.     But  then  by  the  fe- 

cond  Part  of  the  Sentence  he  is  attainted,  for  the  Statute  fhall  not.be  void  to  all  Intents,  but  fhall 

fome  where  or  other  be  of  Force  againft  him,  and  if  the  firft  Claufe  is  without  Effect,  the  fecond 

fhall  take  Effect.     For  the  Makers  of  the  Act  had  a  full  Intent  to  ordain  fomething  touching  the 

*  Maia  ej!  expo-  Plaintiff  and  his  Treafon,    and   to  make    fuch  an  Expofition  of  the  Act  as  would  *  con- 

tvfftifZ'a     found  the  Text  is  not  the  office    of  an   Expofitor.     And   altho'  the   Act   fays,  the   Duke 
text*:.  Ante  196  of  Suffolk,  and  the  attainted  Perfons  above  named,  and  the  Plaintiff  was  not  attainted,   yet  he 
r)z88(t).     js  comprehended  in  the  Intent  of  the  Makers  of  the  Act,    and  fhall   be  taken   to   be   one  of 
the  Perfons  above  named  who  are  recited  to  be  attainted  ;  fo  that  the  Word   (attainted)   fhall 
not  deftroy  the  whole  Matter,  feeing  his  Name  and  Surname  are  well  recited,  for  it  appears  pre- 
cifely  to  be  the  Intent  of  the  Makers  of  the  Act  to  attaint  him,  which  Intent  is  the  principal 
Thing  that  Expofitors  of  Statutes  ought  to  regard.     And  Anderfon  faid,  the  Act  ofiy.H.  8. 
cap.  10.  which  enacts  that  Women  fhall  not  have  Dower,  where  Lands  were  affured  to  them  and  their 
Eufbands  for  Jointure,  has  a  Provifo  that  if  any  Woman  has  Lands  affured  after  Marriage  to  her  for 
her  Life,  that  then  fuch  Woman  may  at  her  Liberty  after  the  Death  of  her  Hufband  refufe  to  have  and 
take  the  Lands  fo  affured  to  her  for  her  Jointure,  and  demand  her  Dower  ;  and  forafmuch  as  the  Sta- 
tute fpeaks  of  an  Affurance  after  Marriage,  d  it  has  been  held  that  if  the   Affurance  be  made 
4 Co' t'"'  re6-b"  before  Marriage  fhe  fhall  not  refufe  it,  for  the  Judges  took  the  Intent  of  the  Makers  of  the  Act 
foive'd. "         to  be  fo  by  the  Implication  of  the  Words  •,  a  mult 0  for tiore  in  our  Cafe  by  the  precife  Words  of 
Kehearfal  of  his  Name  and   Surname,  and   his  Treafon,  and  his  Attainder,  and  by  the  Words 
further  that  the  attainted  Perfons  before  named  Jhall  be  attainted  by  the  Authority  of  Parliament,  it  fhall 
be  taken  that  they  intended  to  attaint  him,  for  the  precife  Words  exceed  all  Implication. 

And  if  the  latter  Words  of  the  Claufe  are  not  fufficient  to  attaint  him,  if  he  was  not  attainted  before, 
yet  by  the  firft  Recital  of  the  Attainder,  and  by  the  Confirmation  of  it,  he  iseftopped  to  deny  the 
Attainder,  becaufe  he  is  Party  and  Privy  to  the  Act,  for  every  Subject  is  Party  and  Privy  to  an 
Act  of  Parliament,  and  therefore  this  his  Recital  by  Matter  of  Record  of  his  own  Attainder  fhall 
conclude  him  to  deny  it.     e  And  hereupon  Lovelefs  faid,  in  9  H.  6.  a  Man  who  had  made  a  De- 
pi.  if.Vitz.E?-  feafar.ee  by  Indenture  of  aDeed  was  thereby  eftopped  to  deny  the  Deed,  and  if  by  fuch  Recital 
toppei  16.  Bro.  by  indenture,  which  is  but  a  Matter  in  Deed,  he  fhall  be  eftopped  to  deny  the  Thing  to  which 
XoXfrPafion.  the  Indenture  has  Relation,  a  fortiore  in  our  Cafe  he  fhall  be  eftopped  to  deny  the  Attainder  to 
Fitz.  Eftoppel    which  the  Act  of  Parliament,  which  is  a  Matter  of  the  higheft  Record,  has  Relation.     And  he 
?o  ti^OpTnion*  put  many  other  Cafes  of  Eftoppels  by  Matters  in  Deed,  and  Matters  of  Record,  to  enforce  the 
oi  LweUfs  here.  Eftoppel  here.     And  therefore  upon  this  and  many  other  Cafes  cited  and  Things  faid  they  con- 
cluded that  the  Plaintiff  was  attainted,  or  at  leaft  that  he  was  eftopped  to  fay  otherwife,  and  that 
his  Land  in  which   the  Trefpafs  is  affigned  was  by  this  Act  and  the  faid  Act  of  33  H.  8.  vefted 
in  Queen  Mary,  and  that  her  Patent  to  Sir  Chriftopker  Heydon  was  good. 
the      On  the  other  Hand   it  was  argued  by  the  Counfel  for  the  Plaintiff.     And  the  Apprentice 
Plaintiff.  and  Manwood    faid  that  the  Intent  of  the  Makers  of  the    Act  was    only  to  confirm  the  At- 

whe.eanAftof  tainder  before  had,  if  there  was  any  fuch,  and  not  to  attaint  the  Plaintiff  de  novo,  if  he 
dtesthT°Ais    vvas  not  attainted  before.     For  the  firft  Claufe  recites /to  he  and  the  others  were  attainted  before, 

attainted  ot  High 

Treafon,  and  approves  and  confirms  the  faid  Attainder,  and  further  enacts  that  he  (ball  be  attainted  by  the  Authority  of  Parliament,  both  thefe  Claufes  are  but 
I  iaufes  of  Confirmation,  and  not  of  a  new  Attainder,  for  none  can  be  attainted  twice  for  the  fame  Offence,  and  therefore,  if  in  Fa£t  A.  was  never  attainted,  this 
Act  cannot  be  n  ade  Ufe  of  as  an  Attainder  of  him  dc  r.ovo, 

flS 
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as  by  the  Records  of  their  feveral  Attainders  appears,  and  that  they  of  the  Parliament  granted  and 
ajjented  that  the  faid  Attainders  be  approved  and  confirmed  by  the  Authority  of  the  Parliament.  In 
which  Cafe  there  are  three  Things  to  beobferved,  firft,  the  Allegation,  that  they  were  attainted,  fe- 
condly,  the  Reference  to  the  Records  of  their  Attainders,  thirdly,  the  Confirmation,  which  Con- 
firmation cannot  be  but  upon  Matter  precedent.  For  a  Confirmation  does  not  create  a  new  Thing, 
but  gives  Strength  to  a  Thing  which  was  before.  And  from  thefe  three  Things  it  is  manifeft  to 
every  one  that  the  Makers  of  the  Ad  took  it  that  they  were  attainted  before,  and  that  they  in- 
tended to  forrify  that  Attainder.  And  when  they  went  further  and  ordained  that  the  faid  Duke 
cf  Suffolk  and  the  attainted  Perfons  above  named  fhould  be  attainted  of  High-treajon  by  the  Authority  of 
Parliament,  thefe  are  but  Words  of  Confirmation  alfo,  and  not  of  a  new  Attainder.  ForaPerfon 
attainted  for  an  Act  cannot  be  again  attainted  for  the  fame  Act,  for  an  Attainder  is  a  Conviction 
of  any  Perfon  of  a  Crime  whereof  he  was  not  convicted  before,  for  he  cannot  be  twice  attainted, 
becaufe  as  much  is  done  by  the  firft  Act  as  by  the  fecond,  for  by  the  firft  Attainder  he  (hall  have 
Execution  of  Death,  and  (hall  be  out  of  the  Law,  and  fhall  forfeit  as  much  as  he  mould  do  if  he 
was  attainted  again,  and  therefore  one  Attainder  is  fufficient,  and  by  the  Law  he  cannot  be  at- 
tainted afterwards,  for  it  is  a  good  Plea  for  one  arraigned  to  fay  that  he  ftands  attainted  of  the  fame 
Offence,  for  the  Law  fays  that  it  fhall  be  in  vain  to  do  Acts  which  are  ineffectual.  a  But  the  Ap- aM-  i.h.6.  $. 
prentice  faid  that  a  Man  attainted  of  Felony  may  be  arraigned  for  Treafon,  becaufe  it  is  a  higher  lonTi.  "*' 
Offence,  and  the  Efcheat  for  Treafon  fhall  be  to  the  King  of  whornfoever  the  Land  is  holden,  if Br0  Treafonti. 
the  Treafon  is  committed  before  the  Felony:  But  where  the  Offences  are  equal,  a  Perfon  attainted 
mall  not  be  arraigned  again.  And  for  this  Caufe  he  cannot  be  here  attainted  by  the  Parliament,  but 
the  latter  Words  of  Attainder  in  the  Act  ought  to  be  taken  as  a  Confirmation,  and  to  be  of  the 
fame  Effect  as  the  firft  Confirmation  is,  becaufe  the  Words  cannot  be  a  Confirmation  and  an  Attain- 
der alfo,  and  fo  there  is  a  double  Confirmation.  As  if  the  King  by  his  Letters-patent  recites  that 
whereas  he  by  his  Letters-patent  before  had  made  J.  S.  who  was  born  beyond  Sea,  a  Denizen,  he 
confirms  the  faid  Letcers  patent,  and  further  grants  to  him  that  he  fhall  be  from  thenceforth  a  De- 
nizen, in  fuch  Cafe  J.  S.  cannot  plead  for  his  Legitimation  the  fecond  Letters -patent,  becaufe  they 
recite  that  he  was  a  Denizen  before  by  the  firft  Letters-patent,  and  fo  he  is  not  made  a  Denizen  by 
the  fecond  Letters-patent,  but  both  the  Claufes  fhali  be  taken  as  a  Confirmation,  becaufe  they  can- 
not have  two  Effects,  the  one  contrary  to  the  other.  And  fo,  he  faid,  if  the  King  by  his  Letters- 
patent  reciting  that  whereas  he  by  his  Letters-patent  bearing  Date  before  had  manumifed  A.  B.  his 
Villain,  he  now  ratifies  and  confirms  his  faid  Manumiflion,  and  further  manumifes  him,  now  if 
the  King  impeaches  him  as  his  Villain,  he  cannot  plead  that  the  King  manumifed  him  by  the  fe- 
cond Letters-patent,  becaufe  they  recite  that  he  was  manumifed  before  t,  and  therefore  both  the 
Claufes  in  the  fecond  Letters-patent  fhall  enure  as  a  Confirmation,  inafmuch  as  they  cannot  be  a 
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Grant  ratified  and  confirmed  the  Eftate  of  the  Patentee,  and  further  faid,  damus  et  concedmius  the  fame 
Land  to  the  faid  Patentee,  and  the  Patentee  pleaded  the  fecond  Letters-patent  made  by  Authori- 
ty of  Parliament  by  Way  of  Grant,  and  not  by  Way  of  Confirmation,  and  there  Huffey  Chief  Juf- 
tice  held  clearly  that  he  could  not  plead  them  by  Way  of  Grant,  but  by  Way  of  Confirmation,  for 
inafmuch  as  the  Land  paffed  by  the  firft  Letters-patent,  it  could  not  pafs  by  the  fecond  Letters- 
patent.  c  The  like  Cafe,  he  faid,  is  in  7.  H.  7.  in  an  Action  of  Trefpafs  brought  by  the  Pro-  =  t.  7.  h.  7.14. 
voft  and  Scholars  of  Cambridge,  where  by  Replication  they  pleaded  that  King  Henry  6.  at  his  Par- 
liament held  fuch  a  Day  with  the  Affent  of  the  Lords  and  Commons,  reciting  that  whereas  two 
Years  paft  he  had  granted  the  Land  to  the  faid  Provoft  and  Scholars  for  ever,  the  King  by  his 
faid  fecond  Letters-patent  ratified  and  confirmed  the  faid  Land  to  the  faid  Provoft  and  Scholars 
for  ever,  and  alfo  by  the  Authority  of  the  Parliament  aforefaid  gave  and  granted  the  faid  Land  to 
them,  by  Force  of  which  fecond  Letters-patent  they  entered  and  were  feized,  fo  that  thefe  fecond 
Letters-patent  were  ufed  by  Way  of  Grant,  and  not  of  Confirmation,  and  by  the  better  Opinion 
(as  he  took  it)  the  Plea  was  not  good,  becaufe  the  Land  could  not  pafs  by  the  fecond  Letters-patent 
except  it  was  fhewn  that  after  the  firft  Letters -patent  the  Land  came  again  to  the  King's  Flands. 
but  the  fecond  Letters- patent  ought  to  have  been  pleaded  as  a  Confirmation.  But,  he  faid,  if 
the  King  grants  to  a  Man  Pafture  for  two  Oxen  in  his  Land,  and  afterwards  the  King  by  his  fe- 
cond Letters-patent  reciting  his  firft  Grant  confirms  it,  and  further  gives  and  grants  to  the  firft 
Grantee  Pafture  for  two  Oxen  in  the  fame  Land,  there  thefe  fecond  Letters-patent  fhall  enure  as 
a  Confirmation  of  the  firft  Grant,  and  alfo  as  a  new  Grant  of  Pafture  for  two  other  Oxen,  fo  that 
the  Grantee  (hall  have  Pafture  for  four  Oxen  in  the  whole  ;  for  in  this  Cafe  the  Thing  mentioned 
in  the  Confirmation  is  one,  and  the  Thing  in  the  Grant  is  another,  and  fo  every  Part  has  Rela- 
tion to  a  feveral  Thing.  d  But  where  the  Thing  mentioned  in  the  Confirmation  and  in  the  Grant A  v;n;  Abr.  tit, 
is  the  fame,  and  is  not  nor  can  be  feveral,  as  in  the  Cafes  of  Land,  and  of  Infranchifement  of  a  G™"'6S  H' 13~ 
Villain,  or  Naturalization  of  an  Alien,  it  is  othcrwife.  And  fo  is  it  in  the  Cafe  of  an  Attainder, 
which  can  but  be  once,  for  the  Plaintiff  could  not  be  firft  convicted  by  Parliament,  becaufe  he 
was  convicted  before,  and  therefore  it  is  impofiible  that  the  Makers  of  the  Ail  could  intend  to  at- 
taint thofe  by  Parliament  who  they  faid  were  attainted  before,  nor  will  the  Words  fuffef  fuch 
Thing. 

Another  Caufe  to  prove  that  it  was  not  their  Intention  to  attaint  him  by  the  Act,  and  that  the 
Words  themfelves  do  not  import  fuch  Intention,  is  the  Word  (attainted),  which  is  placed  in  the 
Claufe  of  the  Attainder,  and  in  all  the  Claufes  afterwards,  and  has  Relation  co  the  Perfons  named 
in  the  Act.  For  the  Words  are  that  the  faid  Duke  of  Suffolk  and  the  other  attainted  Perfons  above- 
named  be  convitled  and  attainted  of  lligh-trtafon  by  the  Authority  of  the  fame  Parliament.     And  after- 
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wards  in    another    Claufe  it  is,  that  the  faid  Henry   Duke   of  Suffolk  and  the   other   attainted 
Perfons  before-named  forfeit  to  the  Queen  all  their  Lands ,    &c.   which    Word   (attainted)   fhews 
(as  Fleetwood  faid)  the  Degree  of  the  Perfons  to  whom    the  Claufe  is   referred,  viz.   that  they 
fhall   be    fuch    Perfons  as   were    before  convicted    of   Treafon,    and   put  out  of  the   Law,  and 
no   others,"  and  their  proper  Names  or  Surnames  are  not  expreffed  in  the  Claufcs,  and  therefore 
none  fhall  be  comprehended  in  the    Words  (attainted   Perfons)  but  thofe   who  were  before  at- 
tainted in  Fact,-  fo  that  it  Robert  Dudley  (the  Plaintiff )  was  not  before  attainted,  he  is  not    com- 
prehended in  the  Words  (attainted  Perfons.)  And  if  the  King  recites  thatyf.  B.  C.  andZ).  were  Bur- 
geffes of  fuch  a  Town,  and  grants  to  the  Burgeffes  before-named  that  they  fhall  be  difcharged  of 
Toll  in  other  Places,  or  that  they  fhallnot  be  fworn  on  Juries  out  of  the  Town,  if  they  will  plead 
their  Exemption  elfewhere  it  was  faid  that  they  ought  to  aver  that  they  were  BurgefTcs  of  the  laid 
Town,  for  the  Grant  is  to  the  Burgeffes,  and  none  fhall  take  Benefit  of  it  if  he  is  not  fhewn  to  be 
a  Burgefs,  for  no  other  was  comprehended  in  the  Grant.     So  here  none  is  comprifed  in  the  Words 
(attainted  Perfons)  but  he  who  was  before  attainted  in  Fact,  for  no  others  were  comprehended  in 
the  Words  of  the  Act,  nor  in  the  Intent  of  the  Makers  of  it,  for  if  they  had  intended  to  have  at- 
tainted any  others,    they  would  have  fent  for  them,  and  have  heard  their  Anfwer,  and  have  exa- 
mined the  Matter,  which  they  did  not  do,  as  it  is  well  known,  the  Affair  happening  but  of  late 
Time  ;  and  this  may  be  fuffkient  to  difcover  to  us  the  Intent  of  the  Makers  of  the  Act.     Where- 
fore inafmuch  as  the  Plaintiff  was  not  before  attainted,  he  is  out  of  the  Words  and  Intent  of  the 
faid  Claufe  of  Attainder.     And  if  the  Defendant  has  made  Ufe  of  this  Act  to  attaint  him,  his  Plea 
fhall  be  double,  for  then  he  has  pleaded  an  Attainder  at  common  Law,  and  alfo  an  Attainder  by 
Statute,  which  requires  two  Anfwers,  and  therefore  it  is  double.    But  in  Fact  it  is  not  double,  be- 
caufe  it  is  not  any  new  Matter  of  Attainder,  but  a  Confirmation  of  the  firft  fuppofed  Attainder, 
and  the  Defendant  could  not  plead  the  Act  without  mentioning  the  faid  fuppofed  Attainder  ac 
common  Law  to  which  the  Act  is  referred,  for  a  Confirmation  cannot  be  pleaded  but  where  the 
Thing  which  is  confirmed  is  firft  fhewn,  for  which  Caufe  the  Plea  is  not  double. 
Where  an  Aa  of     Further  as  to  the  Eftoppel,  the  Counfel  for  the  Plaintiff  faid  that  the  Recital  of  the  Attainder  by 
Parliament  re-  the  Parliament,  which  is  a  Court,  fhall  not  prejudice  the  Party  for  divers  Caufes.  -  One  is  (as 
attaintedofTrea-  Manwood  faid)  becaufe  it  is  not  *  precifely  recited  that  the  Plaintiff  was  attainted,  but  only  by  Re- 
mand confirms  ference  to  the  Record  of  the  Attainder.    For  the  Words  are  that  they  were  convicted  and  attainted, 
and  inFaaA?is  as  by  the  Records  of  their  fever  al  Attainders  more  fully  appears,  fo  that  the  Act  refers  the  Attainder 
notattainted.this  t0  the  Record,  which  is  not  fuch  an  abfolute  Affirmation  as  it  would  be  if  the  pr out  (as  by  &c.) 
tdtl  Mm,  but  had  been  omitted.     For  Recitals  in  Patents  prout  informamur  is  no  full  Affirmation  that  the  Matter 
Le  may  deny  the  recited  is  true.     a  And  fo,  he  faid,  the  King's  Licence  to  alien  to  another  the  Manor  of  Dale,  which 
is  held  of  the  King,  ut  dicitur,  is  no  Eftoppel  to  him,  to  whom  the  Licence  is  made,  to  fay  that  it 
is  not  held  of  the  King,  but  of  another,  for  the  Tenure  in  capite  is  not  precifely  affirmed,  but  ut  di- 
citur, which  deftroys  every  abfolute  Affirmation.     So  here  when  the  Attainder  is  recited  to  be  had, 
\\Ylt.  B9r0AEf-  as  b  the  Record  of  it  appears,  the  Attainder  is  not  affirmed  to  be  otherwife  than  as  it  appears  by 
toppei  i34,'      the  Record.     And  if  there  is  no  Record  by  which  the  Attainder  appears,  then  there  is  no  abfolute 
Vide3inft.238.  Affirmation,  by  the  Intent  of  the  Makers  of  the  Act,  for  they  thought  that  there  was  Matter  of 
Record  to  warrant  their  Affertion  of  the  Attainder,  and  they  did  not  mean  that  their  Affcrtion 
fhould  warrant  any  more  than  could  be  fupported  by  the  Record.     So  that  the  Reference  to  the  Re- 
cord has  taken  away  much  of  the  Precifenefs  of  Truth  from  the  Thing  recited. 

And  further  they  faid  that  if  the  Reference  to  the  Record  had  been  left  out,  and  the  Act  had 
abfolutely  recited  that  the  Plaintiff  was  attainted  of  Treafon,  and  had  confirmed  it,  yet  the  Plain- 
tiff might  fay  that  he  never  was  attainted  of  Treafon,  and  fo  avoid  the  Act  entirely  •,  for  this  Re- 
cital cannot  be  taken  to  proceed  but  upon  Information,  and  the  court  of  Parliament  may  be  mif- 
informed  as  well  as  other  Courts,  and  when  they  have  recited  a  Thing  which  is  not  true,  it  cannot 
be  otherwife  taken  but  that  they  were  mif- informed,  for  none  can  imagine  that  they  would  purpofe- 
b  £l0(>Lln■IT0•?•  ]y  recite  a  falfe  Thing  to  be  true,  b  for  it  is  a  Court  of  the  greateft  Honour  and  Juftice,  of  which 
11  Co.  j4  a.     none  can  imagine  a  difhonourable  Thing.     And  forafmuch  as  the  Legiflature  always  have  Juftice 
fb?8  a.9'C°'     and  Truth  before  their  Eyes,  and  their  falfe  Recitals  (if  there  are  any)  are  made  upon  falfe  Infor- 
mation, from  thence  it  follows  that  they  do  not  intend  any  one  to  be  concluded  by  fuch  Recital 
grounded  upon  Falfhood,  for  he  that  fays  to  the  contrary  affirms  that  their  Intent  is  to  opprefs 
Men  wrongfully,  which  is  indecent  to  be  faid  of  them,  and  he  who  infifts  thatfome  fhall  be  conclud- 
ed by  fuch  Falfhood,  impugns  the  Intent  of  the  Makers  of  the  Act,  and  in  that  the  Act  itifelf,  for 
the  Act  is  nothing  elfe  but  the  Intention  of  the  Makers  of  it.     And  fo  the  Recital  in  our  Cafe,  which 
is  falfe,  and  founded  upon  a  falfe  Information,  fhall  not  conclude  the  Plaintiff  to  fay  the  Truth, 
but  he  may  fay  that  he  was  not  attainted,  and   fo  avoid  the  Statute  cf  Confirmation,  which  has 
Relation  to  a  Thing  that  never  was.     And  hereupon  the  Apprentice  put  a  Diverfity  where  Acts  of 
Parliament  are  referred  to  a  Thing  which  is,  and  has  no  Force,  and  where  they  are  referred  to  a 
ei&oLR.i52.  Thing  which  is  not.     For  in  the  one  Cafe  where  they  are  referred  to  a  Thing  which  is,  and  has 
no  Force,  the  Act  is  good  and  adds  Force  to  the  Thing ;  c  but  in  the  other  Cafe  it  is  meerly  void, 
j  p.  29.  Ed.3.   <i  And  upon  this  he  cited  the  Cafe  in  29.  Ed.  3.  in  a  Quid  juris  clamat  brought  by  the  Earl  of  Hert- 
it-'.^o'vlTc-ford  and  Effex,  which  he  recited  in  this  Manner :     A  Man  endowed  his  Wife  of  a  Manor  ad  of- 
mentsz.  ^um  ecclefia,  and  died,  and  the  Wife  entered,  and  the  Heir  of  the  Flufband  granted  the  Reverfion 

to  one  John  Matravers  in  Fee,  and  afterwards  he  being  beyond  Sea  was  attainted  by  Parliament, 
and  all  his  Lands  and  Reverfions  were  forfeited,  and  it)  zed  inco  the  King's  Hands,  and  afterwards 
the  King  granted  the  Reverfion  of  the  faid  Manor  to  one  in  Fee,  who  died,  and  the  Reverfion  de- 
fcended  to  his  Son  and  Heir  being  Earl  of  Salijbury,  and  afterwards  the  King  by  his  Charter  re- 
citing the  faid  Attainder  of  the  faid  John  Matravers,  and  the  Services  which  he  had  done  when 

he 
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he  was  out  of  the  Realm,  and  that  he  was  out  of  the  Realm  at  the  Time  of  the  Judgment  given, 
reverfed  the  fame  Judgment,  and  awarded  that  the  faid  John  Matr avers  mould  be  reftored  to  all 
his  Lands  and  Tenements,  Manors,  Reverfions,  &c.  and  that  all   Gifts,   Alienations,  and  War- 
ranties of  the  fame  mould  be  null,  and  afterwards  the  fame  Thing  was  recited  in  full  Parliament, 
and  there  by  the  Aflent  of  the  whole  Parliament  the  fame  Thing  was  ratified  and  confirmed,  and 
afterwards  John  Matravers  granted  the  faid  Reverfion  by  Fine  to  the  faid  Earl  of  Hertford  and  Ef- 
fex  in  Fee,  and  he  brought  a  Quid juris  clamat  againfl  the  faid  Wife  and  her  fecond  Hufband,  and 
there  all  this  Matter  was  difcl  >fed,   and  it  was  there  faid  that  the  Words  in  the  Patent  are  only  the 
Words  of  the  King,  who  could  not  of  his  own  Head  reverfe  an  Award  made  in  Parliament,  fo 
that  it  is  but  a  Charter  of  Pardon,  and  although  the  Thing  was  afterwards  confirmed  by  Parliament, 
this  could  not  be  of  any  other  Effect  than  the  Grant  precedent  was,  by  which  the  Judgment  could 
not  be  reverfed,  and  therefore  no  more  could  it  by  the  Act  of  Confirmation  :  Againfl  which  it  was 
there  faid,  that  if  the  Words  of  the  Kingcomprifed  in  the  Patent  had  firft  been  recited  in  Parlia- 
ment in  fuch  Manner  as  they  were  by  cue  King,  then  it  muft  be  granted  that  the  Judgment  had 
been  clearly  reverfed,  and  now  it  feems  to  be  of  the  fame  Effect,  fince  the  Grant  before  made  by 
the  King  was  recited  in  Parliament,  and  there  approved  and  ratified;  and  for  this  Reafon  the  Court 
there  awarded  that  they  fhould  attorn.     From  which  Cafe,  he  faid,  one  may  fee  that  where  an  Act 
of  Parliament  confirms  a  Thing  which  is  before,  as  the  King's  Charter  there  was,  and  is  void  of 
Effect,  as  it  there  was,  thereby  Effect  fhall  be  given  to  the  Thing,  for  he  laid  that  nothing  was 
done  by  the  parliament  but  an  Act  of  Confirmation,  as  he  took  it  by  the  Argument  of  the  Cafe 
in  the  Book,  notwithftanding  that  by  the  Recital  of  the  Cafe  by  the  Serjeant  before  Argument  it 
feems  as  if  the  Parliament  had  added  other  Words  of  Reftitution  above  the  Charter  ;  but  thofe, 
he  faid,  are  the  Words  of  the  Serjeant  there  collecting  the  Effect  of  the  Matter  (as  he  took  it) 
rather  than  the  true  Fact  of  the  Cafe.     a  And  to  the  like  Purpofe  he  and  Serjeant  Manwood  cited  a  t.  3<s.  h.  g. 
the  Cafe  in  38.  H.  6.  in  a  <j$uare  impedit  brought  by  the  King  againfl:  the  A'obefs  of  Sion,  where  it  ^ati^'°- Cc,nfir- 
appears  that  King  Henry  5.  was  feized  of  a  Manor  to  which  an  Advowfon  was  appendant,  and 
leafed  the  faid  Manor  by  his  Letters- patent  to  Hufband  and  Wife  for  their  Lives,  and  afterwards 
the  fame  King  by  his  other  Letters-patent  reciting  that  the  faid  Hufband  and  Wife  had  the  Manor 
of  him,  amongft  other  Things,  for  their  Lives,  granted  to  the  Bifhop  of  D.  and   others  that  the 
faid  Manor,  amongft  other  .Manors,  Tenements,  and  Poffeffions  of  the  Abbey  of  fuch  a  Place  in 
France,  which  the  laid  Hufband  and  Wife  held  for  their  Lives,  fhould  remain  to  the  faid  Bifhop 
and  others  after  the  Term  of  Life  of  the  faid  Hufband  and  Wife,  habendum  et  tenendum  omnia  pr<e- 
ditJa  maneria,  terras,  et  tenementa,  una  cum  advocatione  to  them  and  their  Heirs,  ad  effeiJum  that 
they  fhould  grant  them  to  the  Nuns  of  Sion  when  they  were  founded  by  the  King :     "And  there  b  watr,  compi. 
it  was  agreed  by  the  Court  that  the  Advowfon  did  not  pafs  to  the  Tenants  for  Life,  becaufe  it  was  J°cu"b;e8)i  An" 
not  granted  by  fpecial  Words ;  and  it  was  alfo  agreed  that  the  Advowfon  did  not  pafs  to  the  B.fhopte 
and  others  by  the  fecond  Letters  patent,  becaufe  by  the  Leafe  for  Life  it  was  for  the  Time  fe- 
vered from   the  Manor,  and   then   it  could   not  pafs    by   the   fecond  Letters  patent  becaufe  it 
was  not  fpecified  in  the  PremifTes   of  the    Deed    before   the  habendum,  for  it   being  fevered  and 
difmembered   from   the   Manor,  there  ought  to  have  been  Words  of  Grant  before  the  habendum 
to  make  it  pafs :  And  the  Cafe  ftanding  thus,  King  Henry  6.  reciting  the  firft  Grant  for  Life,  and 
alfo  the  Grant  to  the  Bifhop  and  others,  by  Authority  of  Parliament  ratified  the  faid  Letters-patent 
and  Grants,  and  there  it  is  touched  whether  this  Confirmation  by  Parliament  fhall  make  the  Ad- 
vowfon to  pafs  by  the  firft  Letters-patent  or  the  fecond,  and  alfo  it  is  touched  whether,  if  the  faid 
Words  (adefjeclum)  make  a  Condition,  this  Condition  is  taken  away  by  the  Confirmation  by  Par- 
liament, or  not,  and  there  it  is  agreed  that  the  Condition  is  not  taken  away  by  the  Confirmation,  and 
that  the  Advowfon  was  not  made  to  paf.  by  the  Letters-patent,  for  the  Letters-patent  are  confirm- 
ed according  to  their  Effect  and  Purport,  and  not  otherwife.     Another  Point  is  alfo  there  moved, 
viz.  that  if  fo  be  the  Grant  of  King  Henry  5.  was  void,  becaufe  the  Grant  to  the  Bifhop  and  others 
was  that  the  faid  Manor,  amongft  other  Manors,  Tenements,  and  PofTeffions  of  the  Abbey  of 
fuch  a  Place  in  France,  fhould  remain,  &c.  and  the  King  could  not  grant  the  Lands  of  others,  that 
is  to  fay,  the  Lands  of  the  Abbot  and  Convent,  in  fuch  Cafe  it  feemed  to  them  that  the  Act  of 
Parliament  fhall  make  thofe  Lands  to  pafs,  for  it  is  there  faid,  if  the  King  grants  the  Land  of  an- 
other, and  it  is  confirmed  by  Parliament,  the  Grant  is  made  good.     And  fo  from  thefe  Cafes  it 
appears  that  where  an  Act  of  Parliament  confirms  a  Thing  which  is,  and  wants  Force,  the  Act 
fhall  give  Force  to  it,  and  fhall  make  it  to  be  of  Effect  where  it  was  not  before  :  c  But  if  an  Act  of  c  i  Rol  R_  1 
Parliament  is  referred  to  that  which  is  not,  and  confirms  it,  as  in  our  Cafe,  there  the  Act  fhall  be 
void  to  all  Intents.     d  And  hereupon  the  Apprentice  faid  that  if  a  Town  has  Cuftoms  which  are  <j  p.LongsEd.4. 
againfl:  Law   or  Reafon,  and  no  other  Cuftoms,  and  their  Cuftoms  are  confirmed  by  Parliament,  32- b-  KcKv- 
in  fuch  Cafe  Danby  Chief  Juftice  in  Long  4  Ed.  4.  fays  that  fuch  Confirmation  fhall  not  extend  to  thofe  Litr.aR.'z3^.  ' 
Cuftoms,  e  for  a  Thing;  ufed  meerly  contrary  to  Law  and  Reafon  is  no  Cuilom  notwithftanding  Har(,r-4"-iSid. 
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the  Ufage,  as  the  Law  fays ;  and  therefore  the  Act  of  Parliament  which  confirms  their  Cuftoms  is  295!  t>. ' 
referred  to  that  which  is  not,  for  they  have  no  Cuftoms,  for  which  Reafon  it  fhall  be  void.     So,  D?-263-  pl  37- 
he  faid,  in  27  H.  8.   there  was  an  Act  of  Parliament  made  that  embezzilling  or  Robbery  of  Maf-  e  Cower  s'i'nftjfi. 
ters  by  their  Servants  of  Things  in  their  Cuftody  fhould  be  Felony  -,  and   afterwards  in  the  Act  of 
1  Edw.  6.  cap.  12.  all  Offences  made  Felony  by  any  Act  after  the  Commencement  of  the  Reign 
of  King  Henry  8.  and  all  Branches   in   the  fame  concerning  the  making  of  any  OfR-nce  Felony, 
fhall  be  void  and  repealed,  in  which  Act  there  is  a  Branch  by  which  it  is  provided  and  ordained, 
that  an  AEl  made  in  a  Parliament  held  at  Weftminfter  upon  divers  Prorogations  the  ^th  Day  of  Febru- 
ary in  the  zyth  Tear  of  the  Reign  of  King  Henry  8.  and  there  continued  and  kept  until  the  i^th  Day 
of  April  then  next  f  Mowing,  concerning  the  felonious  taking  by  any  Servant  of  the  Goods  and  Chatt'es 
of  the  Mailer  or  Miftrefs,  and  all  Articles  and  Sentences  contained  in  the  fame  ASt  fhall  hi  in  Force  and 

Effn, 
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c    -E/^  '^  Repeal  wotvnthftanding.     a  And  he  faid  that  it  was  taken  in  the  Time  of  King  Edw.  6. 

h/IT         '  fince  this  Act,  that  the  faid  Act  was  repealed  notwithstanding  the  faid  Branch,  and  therefore  fome 

videDy.203.     j-ajj  to  njm  thac  they  would  forbear  to  arraign  any  that  were  indicted  upon  it,  becaufe  the  Branch 

mifrecites  the  Act  of  27.  H.  8.  for  that  Seffion  commenced  the  4th  Day  of  February  in  the  faid  2"th 

Year,  and  continued  until  the  1 4th  Day  of  April  then  next  following,  and  then  ended,  and  it  did 

not  continue  until  the  24th  Day  of  April,  as  the  Branch  makes  Mention.     And  fo  the  Branch  of 

the  Act,  which  has  Reference  to  a  Statute  made  in  a  Parliament  commencing  fuch  a   Day,  and 

continuing  until  fuch  a  Day,  where  in  Truth  the  Parliament  did  not  continue  fo  long,  is  void. 

Lnt°',r.arHa'    b  So  tnat  tne  Parliament  may  miftake  a  Thing,  c  and  Statutes    which  mifrecite    Things  and   are 

Crompc  j.  c.     referred  to  them  fhall  be  void,  and  none  fhall  be  concluded  by  them      "  So  in  our  principal  Cafe, 

i4.a,  14.  b.       the  Statute  which  recites  that  the  Plaintiff  was  attainted,  and  confirms  it,  where  in  Fact  he  was 

fc  vin.Abr.  tit.  not  attainted,  fhall  be  void.     And  by  the  Intent  of  the  Makers  of  the  Act,  who  would  not  that 

scutes  a.  2.     any  Man  fooujd  be  conciuded  by  a  Thing  that  is  falfly  recited,  the  Plaintiff  fhall  not  be  eftopped, 

nor  fuffer  any  Damage  thereby,  but  fhall  avoid  the  Ad  by  Averment  that  he  was  not  attainted,  or 

«  crompr  j.  c.  by  the  Recorcj  pleaded,  which  amounts  to  as  much.  Wherefore  the  Counfel  for  the  Plaintiff  prayed 

Judgment,  and   a  Writ  to  the  Sheriff  to  enquire  of  Damages.     And  many  other  Things  were 

faid  by  the  Counfel  on  both  Sides.     And  afterwards  the  Judges  having  conferred  amonglt  them- 

felves,  Judgment  was  given  as  here  follows. 

The  veft  of  the      At  which  Day  before  the  Lady  the  Queen  at  W'eftminfter  came  the  Parties   aforefaid  by  their 
Record.  Attornies  aforefaid.     Whereupon  all  and  fingular  the  Premiffes  being  feen,  and  by  the  Court 

of  the  faid  Lady  the  Queen  now  here  more  fully  underftood,  and  mature  Deliberation  being 
thereupon  had,  for  that  it  feefns  to  the  Court  of  the  faid  Lady  the  Queen  now  here  that  the  Plea  a- 
forefaid  by  the  aforefaid  Chriftopher  in  Manner  and  Form  aforefaid  above  pleaded*  and  the  Matter 
in  the  fame  contained,  are  infufficient  in  Law  to  preclude  the  faid  Robert  Earl  of  Leicefter  from  hav- 
Judgmcnt.  jng  njs  Action  aforefaid  againft  the  aforefaid  Chriftopher,  it  is  conndered  that  the  aiorefaid  Robert 
Earl  of  Leicefter  his  Damages  againft  the  aforefaid  Chriftopher  by  Occafion  of  the  Trefpafs  aforefaid 
ought  to  recover,  &c.  But  becaufe  it  is  unknown  to  the  Court  of  the  faid  Lady  the  Queerrftow 
here  what  Damages  the  aforefaid  Robert  Earl  of  Leicefter  has  fuftained  as  well  by  Occafion  of  the 
Trefpafs  aforefaid,  as  for  hisCofts  and  Charges  by  him  about  his  Suit  in  this  Behalf  expended,  there- 
fore the  Sheriff  is  commanded  that  by  the  Oath  of  good  and  lawful  Men  of  his  Bailiwick  he  dili- 
gently enquire  what  Damages  the  aforefaid  Robert  Ezr\  of  Leicefter  has  fuftained  as  well  by  Occa- 
fion of  the  faid  Trefpafs,  as  for  his  Cofts  and  Charges  about  his  Suit  in  this  Behalf  expended  :  And 
that  the  Inquifition  which,  &V.  to  the  faid  Lady  the  Queen  at  JVeJlminfter  on  Tuefday  next  after  the 
Octave  of  St.  Michael,  under  the  Seal,  &c.  and  the  Seals,  &c.  he  fend,  together  with  the  royal 
Writ  to  him  thereof  directed.  The  fame  Day  is  given  to  the  fame  Robert  Earl  of  Leicefter  there, 
fcfe.  At  which  Day  before  the  Lady  the  Queen  at  Weftminfter  came  the  aforefaid  Robert  Earl  of 
Leicefter  by  his  Attorney  aforefaid.  And  the  Sheriff  returned  a  certain  Inquifition  before  him  ta- 
ken at  Norwich  in  the  Shirehoufe  in  the  County  aforefaid  the  3d  Day  of  Oclober  in  the  13th  Year 
of  the  Reign  of  the  faid  Lady  the  Queen  now,  by  which  it  is  found  that  the  aforefaid \Robert  Earl 
of  Leicefter  has  fuftained  Damages  by  Occafion  of  the  Trefpafs  aforefaid,  befides  his  Cofts  and  Char- 
ges by  him  about  his  Suit  in  this  Behalf  expended,  to  100  Marks,  and  for  thofe  Cofts  and  Charges 
to  40  s.  Therefore  it  is  confidered  that  the  aforefaid  Robert  Earl  of  Leicefter  recover  againft  the 
aforefaid  Chriftopher  Heydon  his  Damages  aforefaid  by  the  Inquifition  aforefaid  above  found,  and 
alfo  40  s.  for  his  Cofts  and  Charges  by  him  about  his  Suit  in  this  Behalf  expended  by  the  Court  of 
the  Lady  the  Queen  here  with  his  Aflent of  Increafe  adjudged.  Which  faid  Damages  in  the  whole 
amount  to  70  /.  13  s.  4-d.     And  that  the  aforefaid  Chriftopher  Heydon  be  taken,  &c. 

r%ahmt.  Note,  the  Plaintiff's  Counfel  prayed  that  they  might  fee  the  Judgment  when  it  was  drawn  before 

*  s  h  b  6  n  was  enterec^5  anc*  tne  Prothonotary  fhewed  it  to  them,  and  he  had  drawn  it,  that  the  Plea  afore* 
1  4'  faid  by  the  aforefaid  Chriftopher  in  Manner  and  Form  aforefaid  pleaded  is  infufficient  in  Law,  &c.  And 
the  faid  Counfel  added  to  it  (and  the  Matter  in  the  fame  contained  is  infufficient, is 'c.)  and  they  prayed 
that  this  might  be  entered,  for  they  faid  that  they  demurred  upon  the  Matter  of  the  Plea,  and  not 
upon  the  Form  only,  and  therefore  they  prayed  that  the  faid  Words  might  be  put  in,  to  fhew  that 
the  Matter  and  the  Subftance  of  it  was  not  fufficient  to  prove  the  Plaintiff  attainted.  And  fome 
faid  that  it  was  not  the  Form  of  Entries  in  the  King's-Bench  to  put  in  the  Words  (and  the  Matter 
in  the  fame  contained)  as  it  is  in  the  Common-Bench,  and  fome  Queftion  was  made  hereupon  a- 
mongft  the  Judges,  and  afterwards  Precedents  were  fearched,  and  at  the  End  the  Judgment  was  ea- 
tered  as  before  appears  with  the  Words  (and  the  Matter  in  the  fame  contained.) 


A  Re- 
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Cole's  Cafe,  in  B.   R.  401 


A  Report  of  a  'Judgment  given  in  the  King's  Bench  in  Michaelmas  Term,  in  which  the  thir- 
teenth Tear  of  the  Reign  of  Queen  Elizabeth  ended,  upon  the  general  Pardon  by  Parlia- 
ment of  the  faid  Queen  in  the  [aid  thirteenth  Tear  pleaded  by  Richard  Cole  of  the  City 
of  Canterbury,  upon  his  Arraignment  of  Felony  for  killing  Elizabeth  Pembroke  Wije 
of  one  Richard  Pembroke,  whereof  he  was  indicted  in  the  faid  City  before  Henry  Prowde 
the  Queens  Coroner  in  the  County  of  the  faid  City,  upon  the  View  of  the  Body  lying  dead. 
And  the  Record  appears  among  the  Records  of  the  faid  Term  in  the  Crown-Ofice,  Rot. 
12.  inter  Placita  Reginae. 

Mich.  Term 

TT  was  Found  by  the  faid  Indictment  that  the  Wound  whereof  the  Woman  died  was  given  the  i  2th  n  E};*- 
-*■  Day  of  February  in  the  faid  13th  Year,  and  that  fhe  died  of  it  the  18th  Day  of  June  in  the  fame  rnWWo'iJd, 
Year.     And  the  faid  Richard  Cole  upon  his  Arraignment  pleaded  in  his  Difchargethe  faid  Pardon,  and  between  the 
by  which  all  Felonies,  Offences,  Injuries,  Mifdemeanors,  and  other  Things,  Caufes,  and  Quar-  DeTthYpardon 
rels  in  the  Act  not  excepted,  which  might  be  pardoned  by  the  Queen,  before  and  until  the  14th  ^omes  of  aii  Fe- 
Day  of  the  faid  Month  of  February  were  pardoned,  releafed,  and  difcharged  again  ft  the  Queen,  demeanors,  af- 
and  he  averred  that  neither  he  nor  the  faid  Offence  were  excepted  in  the  faid  Pardon.     And  he  t"wards  the 

r  Party  wounded 

prayed  to  be  dncharged.  dies,   aitho' 

And  (as  I  was  credibly  informed,  for  I  was  not  always  prefent  when  the  Matter  was  touched)  |{5i^*De?athny 
it  was  debated  whether  or  no  the  Pardon  mould  difcharge  him,  inafmuch  as  che  Offence  of  the  which  is  after' 
Prifoner  was  not a  Felony  until  the  Death,  which  happened  after  the  Pardon,  and  therefore  the  **  peY0Hnon'isyet 
Act  could  not  pardon  the  Felony  which  was  not  then  committed.     b  And  hereupon  the  Cafe  in  pardoned,  t>e- 
11.  H.  4.  was  cited,  where  one  who  had  mortally  wounded  another  was  arretted  by  two  Conftables,  ^ncr16  whi!h 
and  afterwards  they  fuffered  him  voluntarily  to  efcape,  and  after  that  the  Perfon  wounded  died,  is  the  caufe 
and  it  was  there  held  that  this  was  not  Felony  in  the  Conftables,  becaufe  at  the  Time  of  the  Efcape  donedVn/cori- 
the  Perfon  wounded  was  alive,  and  until  his  Death  it  was  not  Felony  in  him  that  wounded  him,  fequentiy  every 
and  then  the  Efcape  which  was  in  his  Life  time  could  not  be  Felony.     So  here  this  is  a  Felony  wd^romitfs" 
which  commenced  after  the  Pardon,  for  which  Caufe  it  cannot  be  pardoned  by  the  Act.  thereby  pardon- 

-    -    ed.  Vide  S.  P. 


And  the  Court  took  Advife  hereupon,  and  afterwards  the  Juftices  agreed  that  the  Pardon  dif-  ir0].'r 


139. 


charged  him,  becaufe  the  Wound  given  by  the  Prifoner  was  the  Caufe  of  the  Felony,  the  giving  3 Mod-  s*- 

of  which  Wound  was  an  Offence  and  Mifdemeanor  againft  the  Queen,  and  that  being  pardoned  J,  Mo'd!5?!. 

by  the  Act,  all  the  Confequences  that  followed  from  the  faid  Offence  are  alfo  pardoned  thereby,  ih.  h.  p.c. 

Wherefore  the  Prifoner  was  difcharged  by  Award  of  the  Court.     And  the  Judgment  was  entered  ^Finch  9? 

as  follows.  win"-  M3x-reS' 

19.  pi.  61. 

3  Bac.  Abr.  807.  Vide  Dy.  99.  pi.  6  J.  a  4  Co.  44.  b,  t>  M.  1 1  H,  4.  1 ».  pi.  *6.  Fitz.  Corone  84.  Bro.  28.  Efcape  8.  Relation  7.  Ante   158    (a) 

263  (g)    and  the  other  Books  there  cited, 

Whereupon  all  and  Angular  the  Premifles  being  feen,  and  by  the  Court  here  more  fully  under-  ™TUla^™*u 
flood,  the  Serjeants  of  the  faid  Lady  the  Queen  at  Law,  and  the  Attorney  of  the  faid  Queen  being  24o. 
hereunto  called  and  prefent,  it  is  confidered  that  the  aforefaid  Richard  Cole  go  thereof  without  ll^"*0" 
Day* 


The  End  of  the  First  Part, 
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EDMUND      PLOWDEN, 

Of  the  Middle-Temple,  Efq; 

An  Apprentice  of  the  Common  Law. 

Originally  written  in  French,  and  now  faithfully  tranflated  into  English^ 
and  considerably  improved  by  many  marginal  Notes  and  References  to 
all  the  Books  of  the  Common  Law,  both  ancient  and  modern. 

To    WHICH    ARE    ADDED, 

The    Qjj  iERiEs   of  Mr,   Plowden, 

Now  'fir  ft  rendered  into  English  at  large,  with  References,  and  many 

ufeful  Obfervations. 


With  two  new  TABLES,    more  compleat  than  any  yet  publifhed  ;  the  one,  of  the 
Names  of  the  Cases,  the  other,  of  the  Principal  Matters. 


Veritas   fepe  agitata  magis  fplendefcit  in  lucem. 

Ev  TOij  V0JH01?  l$)v  n  (rwTJiji'a  T^ff  iroMug.  Arist.  Rhet. 

Major  hasreditas  venit  unicuique  noflrum  a  jure  et  legibus  quam  a  parentibus.  Cicero. 

LONDON: 

Printed    for  the   Translator,  and  to  be  fold  by  the  Bookfellers   in  London  and 
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The  Pleadings:   Newis  ct  Vx]verpsJL3.rk  and  Hunt.       "  403 

A  brief  Report  of  the  Opinions  of  the  Juflices  of  the  Common  Bench  in  a  Cab 
upon  a  Devije  argued  by  them  in  the  Common  Bench  in  Michaelmas  Term  in  the 
\%tb  and  14th  Tears  of  the  Reign  of  $ueen  Elizabeth,  upon  an  Affize  pending  in 
the  Common  Bench  before  them,  and  brought  by  Robert  Newis  and  Scolaftlca  his  Wife 
Plaintiffs  againfl  William  Lark  and  John  Hunt,  for  Tenements  in  South-Mimmes  in 
the  County  of  Middlefex.  And  the  Record  was  entered  in  Eafter  Term  12  Elizabeth 
Rot.*  177 -i.     And  was  as  follows,  '  '•seeNBcadi. 

'  '  °  J  196.  S.C.  faid 

Whiteley.      tobeM^ 


^      S       lZe-  ?meS  t0  recoSnize  If  William  Lark  Gentleman  and  John  Hunt  un- 

S8§  Tl  and™tl™t  Judgment  have  diffeized  Robert  Newis  and  Scolaftica  his  Wife 

¥W  r         IT  7Freeho!Jd  in  SouthMimmes,  within  3o  Years,   &c.     And  whereupon  the 

t#  tr  .^t"  and  Scoiaitica  by  7ohn  K<™?  their  Attorney  complain,    that  the  a- 

wJBKk    °  ^Iham^djohn  have  diffeized  them  of  one  MefTuage,  2  Acres  of  Mea 


dow,  2  Acres  of  Pafture,  and  2  Acres  of  Wood,  with  the  Appurtenances  in  South- 
Mimmes  ,  &c      And  the  aforefa.d  William  Lark  and  John  Hunt  being  folemnly  called  have  not 
come.     And  the  Shenff  has  now  returned  that  they  have  nothing,  nor  either  of  them  has  any 
Thing  ln  his  Bailiwick,  by  which  they  or  either  of  them  may  be  attached,  nor  that  they  or  either 
of  them  have  any  Bailiff  or  Bailiffs,  nor  are  they  or  either  of  them  found  in  his  Bailiwick.    There- 
fore it  is  confidered  that  the  Affize  aforefaid  be  taken  againfl  them  by  Default,  &c      +  The  Re- 1  Tri.perPa» 
cognitors  of  the  Affize  aforefaid  being  called  came,  who  to  fay  the  Truth  in  the  Premiffes  were*61' 
ejected    tried    and  fworn,  whereupon  William  Bendloe  Serjeant  at  Law  of  Counfel  with  the  afore- 
ted  Robert  fdScolaJlica    in  Maintenance  of  the  Affize  aforefaid,  before  the  Juftices  of  the  Lady 
■Sf^rK^n       f   k"     •       I  '"Evidence  to  the  Recognitors  of  the  Affize  aforefaid  faid,  that  long 
before  the  Day  of  obtaining  the  Affize  aforefaid  one  Henry  Clerk  was  feized  of  one  MefTuage,  one  Gar- 
den, 40  Acres  ol  Land  60  Acres  of  Meadow,  60  Acres  of  Pafture,  and  30  Acres  of  Wood,  with  the 
Appurtenances  in  South-Mimmes  aforefaid,  whereof  the  aforefaid  Tenements  with  the  Appurte- 
nances put  ir ,  View  of  the  Recognitors  aforefaid,  and  in  the  Plaint  fpecified,  then  and  from  Time 
whereof  the  Memory  of  Man  is  not  to  the  contrary,  were  parcel,  in  his  Demefn  as  of  Fee.     And 
tact  the  fame  Henry  was  hkew.fe  feized  of  3  other  Meffuages,  20  Acres  of  Land,    10  Acres  of 
3    ?W'  *™Z°       reS,    ^afturerWlththe  Appurtenances  in  Uttexeter  in  the  County  of  Stafford, 
and  of  one  MefTuage  in  the  Town  of  Stanmer  in  the  County  of  Hertford,  in  his  Demefn  as  of  Fee! 
and  held  the  Tenements  aforefaid  with  the  Appurtenances  of  the  Bifhop  of  London  in  Socage,  viz! 
Zl    3  1?  7  7  uall.Semc?3-     *nd  ?e  faid  Henry  beinS  fo  feized  hereof,  he  the  fame  /W 

nS«f^C  a-  1  >n,nf  uS^  m  °\  ^ffize  °f  the  aforefaid  Robert  and  Scolaftica,  viz.  the  14th 
Day  of  ^in  the  4th  and  5th  Years  of  the  Reign  of  theLord  Philip  and  Lady  Mary  late  Oueenof 
England,  at  South-Mtmmes  aforefaid    made  his  laft  Will  and  Teftament  in  Writingimongft  other 

I  Zf\  ^  t^i°XlT  m;hcf£  Word  \viz'  "  Alfo  this  is  the  laft  Will  and  TefWnt  of 
me  thefaid  Henry  Clerk  for -and  concerning  the  good  Difpofition  of  all  and  fingular  my  Meafes, 
Lands,  Tenements,  and  Hereditaments,  Rents,  Reverfions  and  Services,  with  all  their  Ap! 

«<  ITrwZlT^  f%'  J'"!  ""f  bdng  in  ^  C?Unti£S  °f  Staff°rd  and  Middlefex,  or  elfewhere 
within  the  Realm  of  England  wherein  or  whereof  I  am  feized  or  ought  to  be  feized,  with  all 
my  Right  and  litle  of  and  in  the  fame  :  And  alfo  all  fuch  Evidences  and  Muniments  as  I 

•  have  or  ought  to  have  concerning  the  fame,  I  devife,  will,  and  bequeath  in  Manner  and  Form 
following,  that  is  to  fay,  firft,  I  will  that  Elizabeth  my  Wife  fhall  have  and  enjoy  all  my 
Lands,  Tenements  and  Meadows  with  their  Appurtenances  fet,  lying,  and  being  in  the  Pa- 
oflies  ofOldnam-Bufiznd  Stanmer  in  the  Counties  of  Middlefex  and  Hertford,  to  her  durin-  her 

•  natural  Life,  in  full  Confutation  of  her  Dowry  out  of  my  whole  Lands,  or  elfe  if  fhe  be  not  fo 
contented,  then  fhe  to  have  the  third  of  all  my  Lands  wherefoever  they  lie  during  her  natural 

c  He,nfC,M  g  t0>  CuftT  tEvglanL  Itm>  I  wil1  and  m7  Mind  is,  that  my  Wife  afore- 
faid  fhaU  have  and  receive  the  Profits  and  Rents  of  all  the  reft  of  all  my  Lands  for  the  Space 

«  ?  r°  *?"  neXt  enfuJng  a  ter  my  DeCeafe'  and  that  Ae  ^  of  the  Profits  and  Rents  of  the 
faid  two  Years  give  and  pay  to  Scolace  and  Anne  my  Daughters  2o  I  a-Piece  towards  their  Mar- 

■  nages,  over  and  befides  their  Portions  after  the  Rate  and  Cuftom  of  the  City  of  London  to  them 
to  be  contingent.     Item,  I  give  and  bequeath  unto  my  faid  Son  Francis  Clerk   my  Houfe  cal- 

•  led  the  Crown  with  all  my  Houfes  and  Lands  in  the  Parifh  of  Uttexeter  in  the  County  of  Staf- 
ford in  the  holding  and  Tenure  of  John  Taylor  and  others  :  To  have  and  to  Irold  the  fame  un- 
to the  faid  Francis  and  tne  Heirs  of  his  Body  lawfully  begotten  for  ever,  and  for  Default  of 
fuch  Mue  the  Remainder  to  the  faid  John  my  Son,  and  to  the  Heirs  of  his  Body  lawfully  be- 
gotten, and  fo  from  Heirs  to  Heirs  in  the  Form  as  hereafter  followeth.  Item,  I  will  and  be- 
queath to  my  faid  Son  John  Clerks  well  all  the  aforefaid  Lands  bequeathed  to  my  aforefaid 
Wife  after  her  Deceafe,  as  all  other  my  Lands,  Tenements,  Meafes,  and  Hereditaments  be- 

5  k  "  quea-thed, 


<■<■ 


it 


a 


<<. 


404  The  Pleadings  :  Newis  et  Ux  :  verjus  Lark  and  Hunt. 

"  queathed,  fituate,  lying,  and  being  wherefoever  within  the  Realm  of  Engl 'and ',  with  all  my 
"  Ri«xht,  Title,  and  Intereft  of  and  in  the  fame,  and  all  fuch  Deeds,  Evidences,  and  Muniments 
"  as  I  have  or  ought  to  have  concerning  the  fame.     To  have  and  to  hold  the  fame  my  Lands, 
«  Tenements,  and  Hereditaments,  and  other  the  Premiffes  with  their  Appurtenances  unto  the 
"  faid  John  Clerk  my  eldeft  Son,  and  to  the  Heirs  Males  of  the   Body  of  the  fame  my  Son  in 
"  true  Wedlock  lawfully  begotten,  fo  that  he  the  faid  John  Clerk  my  Son,  or  fuch  his  Heirs, 
"  whenfoever  he  or  they  fhall  or  may  inherit,  pofftfs,  or  take  any  Profit  of  the  fame  my  Mef- 
"  fuacres,  Lands,  Tenements,  and  other  the  Premiffes  with  their  Appurtenances,  or  any  Part 
"  thereof,  do  well  and  truly  content  and  pay  unto  my  Son  Francis  Clerk  his  Brother  30  /.  of 
««  lawful  Money  of  England,  within  three  Years  next  after  fuch  Time  of  Inheritance  or  Entry  into 
"  the  fame  Lands  and  Tenements,  if  the  fame  my  Son  Francis  be  then  living,  in  Manner  and 
Form   following,  that  is  to  fay,  by  the  equal  Portions  of  10/.  yearly  during  his  Lite  of  the 
fame  three  Years,  and  accordingly  make  or  caufe  to  be  made  unto  the  fame  Francis  his  Bro- 
ther fuch  Affurance  for  the  due  Payment  of  the  fame  yearly  Portion  or  Annuity  during  the  faid 
•  three  Years  out  of  the  fame  my  Lands,  Tenements,  and  other  their  Appurtenances,  as  the 
«  faid  Francis  or  his  learned  Counfel  fhall  devife  or  require  of  the  faid  John  Clerk  my  Son,  or  his 
"  faid  Heirs,  without  Grudge  or  Denial  in  any  wife.     And  for  Default  of  my  faid  Son  John, 
"  and  fuch  his  Heirs  Males  of  his  Body  lawfully  begotten,  or  when  fuch  Heirs  are  deceafed  or 
«  be  fpent,  then  all  and  Angular  the  fame  my  Lands,  Tenements,  and  Hereditaments,  and  o- 
"  ther  the  Premiffes  with  their  Appurtenances,  ihail  remain  and  be  to  my  faid  Son  Francis  Clerk ; 
«  To  have  and  to  hold  the  fame  unto  the  faid  Francis  Clerk  my  Son,  and  to  the  Heirs  Males  of 
«  his  Body  lawfully  begotten,  and  for  Default  of  fuch  Iffue,  then  the  fame  my  Lands,  Tene- 
"  ments   and  Hereditaments,  with  all  their  Appurtenances,  fhall  remain  and  be  to  any  other  Heir 
"  or  Heirs  Males  of  my  Body  lawfully  begotten,  from  one  to  another  fucceffively,  and  to  the 
"  Heirs  Males  of  the  Body  of  fuch  mine  Heirs  lawfully  begotten  •,  and  for  Default  of  fuch  Iffue, 
"  and  when  all  fuch  Heirs  fhall  be  all  deceafed  and  fpent,  then  unto  my  Daughter  Scolace,  and  to 
"  the  Heirs  Males  of  her  Body  lawfully  in  true  Wedlock  begotten,  and  for  Default  of  fuch  Iffue, 
«  unto  her  other  Sifter  or  Sifters  if  any  fhe  fhall  then  have  of  my  Body  lawfully  begotten,  orderly 
«  from  one  to  another,  and  to  the  Heirs  Males  of  the  Body  of  her  Sifter  and  Sifters  lawfully  be- 
«  gotten :  And  for  Default  of  fuch  Iffue,  then  I  will  that  the  fame  my  Lands,  Tenements,  and 
«  their  Appurtenances  defcend  and  come  unto  my  Godfon  Henry  Clerk  the  Son  of  John  Clerk  my 
«  Brother  of  Eton  :  To  have  and   to  hold  the  fame  unto  the  faid  Henry  Clerk  my  Godfon,  and 
"  to  the  Heirs  Males  of  his  Body  lawfully  begotten  ;  and  for  Default  of  fuch  Iffue,  unto  his  Bro- 
ther Francis  Clerk,  and  to  the  Heirs  Males  of  his  Body  lawfully  begotten  5  and  for  Default  of  fuch 
Iffue    unto  the  next  lawful  Heir  and  Heirs  Males  orderly  from  Heir  to  Heir  of  the  Body  of  the 
fame'my  Brother  John  Clerk  lawfully  begotten  ;  and  for  Default  of  fuch  Iffue,  unto  Robert  Clerk, 
Son  of  William  Clerk  of  London  Ironmonger  my  Brother,  and  to  the  Heirs  Males  of  his  Body 
lawfully  begotten,  and  for  Default  of  fuch  Iffue,  unto  Augufline  Clerk  Brother  of  the  fame  Ro- 
bert   and  tS  the  Heirs  Males  of  his  Body  lawfully  begotten.     And  for  Default  of  fuch  iffue  of 
my  Brethren  and  their  Children,  the  Remainder  of  all  and  fingular  the  fame  my  Lands,  and 
Tenements,  Rents,  Reverfions,  and  Services  with  their  Appurtenances  wholly  and  entirely  to 
be  and  remain  to  the  Mafter  and  Wardens  of  my  Company  or  Occupation  of  Pewterers  of 
the  City  of  London,  (whereof  I  am  free)  and  to  the  Succeffors  from  Mafter  and   Wardens  to 
«  Mafter  and  Wardens  for  the  Time  being,  to  have  and  to  hold  unto  the  fame  Mafter  and  War- 
«  dens  for  the  Time  being,  to  the  only  Ufe  and  Behoof  of  the  faid  whole  Company  or  Occupa- 
«  tion,  and  to  the  Benefit,  and   Public-weal,  and  Commodity  of  the  fame  Company  only  and 
"  their  Heirs,  Succeffors  and  Affigns  for  ever,  in  Token  of  a  perpetual  Remembrance  of  me  a- 
"  moneft  them  to  be  had.     And  left  it  might  appear  to  fome  not  well  digefting  the  whole  Mean- 
«  ino-  of  this  prefent  Teftament  and  laft  Will,  that  I  have  fomewhat  inconfiderately  or  not  upon 
"  oo'od  Refpedts  entailed  thefe  my  faid  Lands  and  Tenements  with  their  Appurtenances,  I  have 
thought  <*ood  here  alfo  to  declare  the  Confiderations  me  thereunto  moving,  of  which  the  one 
is    for  that  I  would  the  fame  my  Lands  and  Tenements  mould  as  long  as  might  be  continue 
and  be  amon^ft  the  Name  of  the  Clerks  to  the  further  Memorial  of  mine  own  Name.     The  fe- 

-  cond  is,  that  I  would  none  of  the  Entailees  aforefaid  touching  the  fame  to  alien,  bargain,  fell, 
is  waft,  feparate,  or  confu me  the  fame  or  any  Part  of  the  fame,  but  every  one  fucceffively,  as  the 
"  Thine  fhall  defcend  and  happen  unto  him,  her,  or  them  of  the  fame  mine  Entailees,  honeftly, 
«  quietly,  hufbandly,  and  in  reafonable,  frugal,  and  profitable  wife  during  his,  her,  or  their  Time, 
"  with  Thanks  towards  me  for  fuch  my  gentle  Remembrance  of  them,  fhould  ufe  and  take  the 

Commodity   and   Profit  of  the   fame  towards   his    own   fo    much  Advancement,    and  yet 
alter  not  nor  hinder  my  femblable  good  Meaning  towards  him,  her,  or  them  that  fhall  luc- 

-  ceed  him,  her,  or  them  therein,  fince  equally,  freely,  and  at  mine  own  Election  I  may  mean 
"  and  procure  feverally  the  Benefit  and  Commodity  of  every  of  them,  as  beft  feerneth  me.   Accor- 
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"  ding  to  which   my  Devife  and  difpofing  of  fuch  my  Lands  and  Tenements,  I  will  and  mv- 
«  whole  Mind  is,  notwithftanding  whatfoever  is  aforefaid,  that  if  any  of  the  faid  Perfons  afote 
"  entailed  to  my  faid  Lands  or  Tenements,  or  their  Heirs,  do  unlawfully  vex,  difquiet,  or  trouble 
"  any  other  of  them  for  the  fame  my  Lands  or  Tenements,  or  any  Part  of  them,  or  mortgage, 
"  bargain,  fell,  or  pledge  the  fame  my  Lands  or  Tenements,  or  any  Part  thereof,  or  his  Intereft, 
*'  Poffibility,  or  Title  of  or  in  the  fame,  in  Part  or  in  all,  or  in  any  undue  wife  entangle  or  in- 
"  cumber  and  hurtfully  difmember,  diffipate,  or  waft  the  fame  or  any  Part  thereof,  otherwifc 
"  than  I  fhall  leave  it  unto  them  to  be  ufed  and  enjoyed,  that  then  and  from  thenceforth  ail  and 
«'  every  fuch  Perfon  and  Perfons,  and  his  or  their  Heirs,  fo  vexing,  troubling,  or  difquieting  the 
"  other  Perfon  or  Perfons  fo  entailed  with  him  touching  the  fame  my  Lands  and  Tenements,  in 
"  Part  or  in  the  whole,  or  mortgaging,  bargaining,  felling,  pledging,  entailing,  incumbering,  hurt  • 
"  fully  difmembering,  diffipating,  or  wafting  the  fame  my  Lands  and  Tenements,  or  any  Part 
"  of  them,  fhall  forthwith  be  clearly  discharged,  excluded,  and  difmiffed,  as  touching  the  faid 
<c  Entail  of  mine,  and  the  Conveyance  by  Words  aforegoing  of  the  entailing  of  my  faid  Lands  and 
"  Tenements  towards  him  or  them  to  be  of  no  Force,  Benefit,  or  Advantage  towards  him  or  them, 
«*  but  the  fame  my  Lands  or  Tenements  immediately  to  defcend  and  come  unto  the  Party  next  in  Tail 
"  unco  him  or  them,  as  effectually  as  if  fuch  diforderous  Perfon -or  Perfons  had  never  been  minded  of 
"  in  this  myprefent  Teftament  and  laft  Will."    And  the  fame  Serjeant  at  Law  of  Counfel  with  the 
aforefaid  Robert  and  Scolaftka  faid  further  to  the  Recognitors  of  the  Affize  aforefaid  on  Behalf  of 
the  aforefaid  Robert  and  Scolaftka,  that  the  aforefaid  Henry  Clerk  afterwards  at  South-Mimmes  a- 
forefaid  died  of  fuch  his  Eftate  thereof  feized,  and  that  the  aforefaid  John  Clerk  was  Son  and  Heir 
of  the  fame  Henry.     And  that  after  the  Death  of  the  fame  Henry  the  aforefaid  John  Clerk  into  the 
Tenements  aforefaid  with  the  Appurtenances  put  in  View,  &c.   amongft  other  Things,  entered, 
and  was  thereof  feized  in  his  Demefn  as  of  Fee  tail,  viz.  to  him  and  to  the  Heirs  Males  of  his  Body 
iffuing,  by  virtue  of  the  laft  Will  and  Teftament  aforefaid.     And  that  the  aforefaid  John  Clerk 
paid  to  riie  aforefaid  Francis  Clerk  the  aforefaid  30  /.  in  the  faid  laft  Will  and  Teftament  fpecifkd, 
according  to  the  Form  of  the  faid  Teftament.     And  the  faid  John  being  fo  feized  thereof  by  the 
Form,  &c.  the  aforefaid  Francis  Clerk  into  the  Tenements  aforefaid  with  the  Appurtenances  in 
Uttexeter  aforefaid  entered,  and  was  thereof  likewife  feized  in  his  Demefn  as  of  Fee  tail,  viz.  to 
him  and  to  the  Heirs  of  his  Body  iffuing,  by  virtue  of  the  laft  Will  and  Teftament  aforefaid.  And 
that  the  aforefaid  John  and  Francis  Clerk  by  a  certain  Indenture  made  between  them  the  faid  John 
and  Francis,  by  the  Names  of  John  Clerk  of  London  Goldfmith,  Son  and  Heir  of  Henry  Cleri:  of 
London  Pewterer,  and  Francis  Clerk  Brother  of  the  fame  John,  of  the  one  Part,  and  the  aforefaid 
William  Lark,  by  the  Name  of  William  Lark  of  London  Efquire,  of  the  other  Part,  (which  other 
Part,  fealed  with  the  Seal  of  the  fame  William  Lark,  the  fame  Robert  and  Scolaftka  bring  here  into 
Court)  the  Date  whereof  is  the  22d  Day  of  July  in  the  8th  Year  of  the  Reign  of  the  faid  Lady 
the  Queen  now,  for  300  /.  to  the  fame  John  Clerk  paid  by  the  faid  William-  Lark  had  covenanted, 
bargained,  and  granted  with  the  aforefaid  William  Lark,  that  he  the  fame  John  Clerk  and  one  Joan 
his  Wife,  before  the  Feaft  of  St.  Luke  the  Evangelift  next  following  the  Date  of  the  fame  Inden- 
ture, mould  levy  a  Fine  in  the  Court  of  the  faid  Lady  the  Queen  before  the  Juftices  of  the  faid 
Lady  the  Queen  of  the  Bench  here,  viz  at  Wejlminfter,  of  and  in  all  their  Lands,  Tenements,  and 
Hereditaments  in  South-Mimmes  in  the  County  of  Middle/ex,  whereof,  &c.  by  the  Names  of  one 
Meffuage,  one  Garden,  40  Acres  of  Land,  60  Acres  of  Meadow,  60  Acres  of  Pafture,   30  Acres 
of  Wood  with  the  Appurtenances  in  South-Mimmes  in  the  faid  County  of  Middle/ex,  and  Common 
of  Pafture  for  Cattle  without  Number  in  Enfield  Chace  at  all  Times  of  the  Year  within  the    faid 
County  of  Middle/ex,  to  the  fame  IVilliam  Lark  his  Heirs  and  Affigns,  with  Proclamations  there- 
in to  be  made  according  to  the  Form  of  the  Statute ;  by  which  faid  Fine  the  aforefaid  John  Clerk  and 
Joan  his  Wife  mould  acknowledge  the  Tenements  aforefaid  with  the  Appurtenances  to  be  the  Rio-ht 
of  the  faid  William  Lark,  as  them  which  the  faid  William  Lark  had  of  the  Gift  of  the  aforefaid 
John  Clerk,  and  them  the  aforefaid  John  Clerk  and  his  Wifefhould  remit  and  quit-claim  from  them- 
felves  and  their  Heirs  to  the  aforefaid  William  Lark  and  his  Heirs  for   ever,  with  Warranty  a- 
gainft  the  faid  John  Clerk  and  his  Heirs  for  ever.     Which  faid  Fine  fo  levied  and  had  mould  be 
to  the  Ufe  of  the  faid  William  Lark  his  Heirs  and  Affigns  for  ever.     And  that  after  the  aforefaid 
Fine  of  the  fame  Tenements  with  the  Appurtenances  in  Form  aforefaid  levied,  the  aforefaid  Wil- 
liam Lark  being  feized  of  the  Premiffes  by  the  Fine  abovefaid,  upon  a  Writ  of  Entry  upon  a  Dif- 
feizin  in  the  Poft  to  be  fued  forth  by  fome  Perfon  or  Perfons  againft  the  faid  William  Lark  touch- 
ing the  Tenements  aforefaid  with  the  Appurtenances,  upon  fome  Voucher  called  a  Voucher  toWarran- 
ty  to  be  made  by  the  fame  William  Lark  his  Heirs  and  Affigns  upon  the  aforefaid  John  Clerk,  that  the 
fame  John  Clerk  fhould  immediately  appear  and  enter  into  the  Warranty,  and  fhould  vouch  over  the 
aforefaid  Francis  Clerk  Brother  of  the  famejohn  to  warrantize,  and  that  the  fame  Francis  mould  vouch 
over  the  Common  Vouchee  in  the  aforefaid  Court  of  the  Bench  to  warrantize  in  Form  aforefaid  ; 
§  and 
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and  thereupon  amongft  them  to  fuffer  the  faid  Perfon  or  Perfons   profecuting  the  faid  Writ  of  En- 
try againft  the  faid  William  Lark   to  recover  the  fame  Tenements  againft  the  fame  William  Lark 
according  to  the  Form,  Effetft,  and  Courfe  of  common  Recoveries  had,  uied,  and  fuffered  in  the 
-aforefaid  Court  of  the  faid  Lady  the  Queen  of  the  Bench,  as  in  the  fame  Indenture  more  fully 
appears.     And  further  the  aforefaid  Serjeant  at  Law  on  Behalf  of  the  aforefaid  Robert  and  Scolaf- 
$ica  then  fhewed  here  in  Court  to  the  Recognitors  of  the  Affize  aforefaid  a  certain  Bill  bearing 
Date  the  28th  Day  of  October  in  the  Year  of  our  Lord  1566,  by  which  it  appears  that  the  afore- 
faid Francis  Clerk  of  Uttexeter  in  the  aforefaid  County  of  Stafford  Yeoman  received  of  John  Clerk 
of  London  Goldfmith  Brother  of  the  faid   Francis,  for  his  good  Will  given  and  granted  to  the  a- 
forefaid  William  Lark  of  London  Gentleman  for  a  certain  Farm  called  Govoningftile  in  the  aforefaid 
Parifli  of  South- Minima,  which  the  faid  John  Clerk  aliened  to  the  aforefaid  William,  the  Sum  of 
40/.  of  which  faid  Sum  of  40  /.  the  faid  Francis  Clerk  acquitted  the  faid  John  Clerk  by  the  fame  Bill, 
as  by  the  fame   Bill  more  fully  appears,  of  which  faid   Farm  the  Tenements   aforefaid  with  the 
Appurtenances  put  in  View,  &c.  are  parcel.     And  further  the  fame  Serjeant  at  Law  on  Behalf  of 
the  aforefaid  Robert  and  Scolajtica  fhewed  here  in  Court  to  the  Recognitors  of  the  Affize  aforefaid 
one  Part  of  the  Chirograph  of  a  Fine  of  the  fame  Tenements  with  the  Appurtenances  in  South-Mim- 
mes  aforefaid.     Which  faid  Fine  was  levied  in  the  Court  of  the   faid  Lady  the  Queen  now  in  the 
8  th  Year  of  her  Reign  before  James  Dyer,  /Inlhony  Brown,  Richard  Weft  on,  and  John  Waljh  Juf- 
tices  of  the  faid  Lady  the  Queen  of  the  Bench,  between  the  aforefaid  William  Lark  Efquire  Com- 
plainant, and  the  aforciaid  John  Clerk  and  Joan  his  Wife  Deforceants,  of  the  Tenements  aforefaid 
with  the  Appurtenances  put  in  View,  &c.  amongft  other  Things,  by  the  Names  of  one  MefTuage, 
one  Garden,  40  Acres  of  Land,  60  Acres  of  Meadow,  60  Acres  of  Pafture,  and  30  Acres  of 
Wood  with  the  Appurtenances  in  South-Mimmes,  and  Common  of  Failure  for  all  Cattle  in  Enfield ; 
by  which  faid  Fine  the  aforefaid  John  Clerk  and  Joan  acknowledged  the  Tenements  aforefaid  with. 
the  Appurtenances  put  in  View,  &c.  amongft  other  Things,  to  be  the  Right  of  the  faid  William 
Lark,  as  them  which  the  fame  William  had  of  the  Gift  of  the  aforefaid  John  and  Joan  ;  and  them 
remitted  and  quit-claimed  from  the  faid  John  and  Joan  and  their  Heirs  to  the  aforefaid  William 
and  his  Heirs  for  ever.     And  further  the  aforefaid  John  granted  for  himfelf  and  his  Heirs,  that 
they  would  warrant  to  the  aforefaid  William  and  his  Heirs  the  aforefaid  Tenements  and  Common 
of  Pafture  with  the  Appurtenances,  againft  the  faid  John  and  his  Heirs  for  ever.     Which  faid 
Fine  in  Form  aforefaid  by  the  aforefaid  John  and  Joan  to  the  aforefaid  William  Lark  touching 
the  Tenements  aforefaid  with  the  Appurtenances  in  South-Mimmes  aforefaid,  whereof,  &c.  then 
was  levied  to  the  Ufe  of  the  aforefaid  William  Lark  and  his  Heirs  for  ever.     By  Reafon  of  which 
faid  Fine  the  fame  William  Lark  was  of  the  fame  Tenements  with  the  Appurtenances  whereof, 
&c.  feized  in  his  Demefn  as  of  Fee.     And  the  faid  William  being  lb  feized  thereof,  one  William 
Gray  Gentleman  and  Robert  Hart  Gentleman  out  of  the  Court  of  Chancery  of  the  faid  Lady  the 
Queen  fued  forth  againft  the  faid  William  Lark  a  certain  Writ  of  the  Lady  the  Queen  of  Entry 
upon  a  Diffeizin  in  the  Poft,  returnable  before  the  aforefaid  Juftices  of  the  faid  Lady  the  Queen 
of  the  Bench  at.  Weftminfter  in  the  County  of  Middle 'j "ex  on  the  Morrow  at  All-Souls  then  next  fol- 
lowing, Sec.   by  which  faid  Writ  the  aforefaid  William  Gray  and  Robert  Hart  demanded  againft 
the  aforefaid  William  Lark  the  Tenements  aforefaid  with  the  Appurtenances  whereof,  &c.  amongft 
other  Things,    &c.  by   the   Names   of  one   MefTuage,  one   Garden,  40  Acres   of  Land,    60 
Acres  of  Meadow,    60    Acres   of  Pafture,    and  30  Acres    of  Wood   with   the  Appurtenan- 
ces  in    South-Mimmes,    and  Common  of  Pafture   for  all  Cattle  in  Enfield,  as  their  Right  and 
Inheritance,  and  into  which  the  fame  William  Lark  had  not  Entry  but  after  a  Diffeizin  which 
Hugh  Hum  thereof  unjuftly  and  without  Judgment  made  to  the  aforefaid  William  Gray  and  Robert 
within  30  Years  then  laft  paft,  &c.     And  whereupon  they  faid  that  they  themfelves  were  feized 
of  the  Tenements  and  Common  of  Pafture  aforefaid  with  the  Appurtenances  in  their  Demefn  as 
of  Fee  and  Right,  in  Time  of  Peace,  in  the  Time  of  the  Lady  the  Queen  now,  taking  thereof 
Efplees  to  the  Value,  &.  and  into  which,  &c.    And  therefore  they  produced  the  Suit,  &c.    And 
the  aforefaid  William  then  in  proper  Perlon  came  and  defended  his  Right  when,  &c.  and  vouched 
therein  to  Warranty  John  Clerk,  who  was  then  prefent  in  Court  in  his  proper  Perfon,  and  freely 
warranted  to  him  the  Tenements  and  Common  of  Pafture  aforefaid  with  the  Appurtenances,  &c. 
And  thereupon  the  aforefaid  William  Gray  and  Robert  Hart  then  demanded  againft  the  faid  Johny 
Tenant  by  his  Warranty,  the  Tenements  and    Common  of  Pafture   aforefaid    with    the    Ap- 
purtenances in    Form  aforefaid,    &c.     And    whereupon  they  faid   that   they  themfelves  were 
feized    of   the   Tenements    and    Common    of  Pafture  aforefaid    with    the   Appurtenances    in 
their  Demefn  as  of  Fee  and  Righr,  in  Time  of  Peace,  in  the  Time  of  the  Lady  the  Queen 
now,  taking  thereof  Efplees  to  the  Value,  &c,  and  into  which,  &c.     And  therefore  they  pro- 
duced the  Suit,  &c.  And  the  aforefaid  John,  Tenant  by  his  Warranty,  defended  his  Right  when, 
&c.  and   then  vouched   over   therein  to    Warranty    the  aforefaid  Francis  Clerk,  who  iikewife 
was  then  prefent  in  Court  in  his  proper  Perfon,    and  freely  warranted  to  him  the  Tenements 
2  and 
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and  Common  of  Pafture  aforefaid  with  the  Appurtenances,  &?r.  And  thereupon  the  aforefaid 
William  Gray  and  Robert  Hart  then  demanded  againft  the  faid  Francis,  Tenant  by  his  Warranty* 
the  Tenements  and  Common  of  Paliure  aforefaid  with  the  Appurtenances  in  Form  aforefaid,  &c. 
And  whereupon  they  faid  that  they  themfelves  werefeized  of  the  Tenements  and  Common  of  Paf- 
ture aforefaid  with  the  Appurtenances  in  their  Demefn  as  of  Fee  and  Right,  in  Time  of  Pea:e,  in  the 
Time  of  the  faid  Lady  the  Queen  now,  taking  thereof  Efplees  to  the  Value,  fc?f.  and  into  which,  &ck 
And  therefore  they  produced  the  Suit,  &c.  And  the  aforefaid  Francis,  Tenant  by  his  Warranty,  de- 
fended his  Right  when,  &c.  and  vouched  over  therein  to  Warranty  John  Howel,  who  likewife  was 
then  prefent  in  his  own  proper  Perfon,  and  freely  warranted  to  him  the  Tenements  and  Common  of 
Pafture  aforefaid  with  the  Appurtenances,  csV.  And  thereupon  the  aforefaid  William  Gray  and  Ro- 
bert Hart  then  demanded  againft  the  faid  John,  Tenant  by  his  Warranty,  the  Tenements  and 
Common  of  Pafture  aforefaid  with  the  Appurtenances  in  Form  aforefaid,  &c.  And  whereupon 
they  faid  that  they  themfelves  were  feized  of  the  Tenements  and  Common  of  Pafture  aforefaid 
with  the  Appurtenances  in  their  Demefn  as  of  Fee  and  Right,  in  Time  of  Peace,  in  the  Time  of 
the  faid  Lady  the  Queen,  taking  thereof  Efplees  to  the  Value,  &c.  and  into  which,  &c.  And 
therefore  they  produced  the  Suit,  &V.  And  the  aforefaid  John  Howel  Tenant  then  by  his  War- 
ranty defended  his  Right  when,  tsV.  and  faid  that  the  aforefaid  Hugh  did  not  diffeize  the  aforefaid 
William  Gray  and  Robert  <£  the  Tenements  and  Common  of  Pafture  aforefaid  with  the  Appurtenan- 
ces, as  the  fame  William  and  Robert  then  by  their  Writ  and  Declaration  aforefaid  above  fuppofed : 
And  of  this  he  put  himfelf  upon  the  Country,  &c.  And  the  aforefaid  William  Gray  and  Robert 
prayed  Leave  to  imparl  thereon,  and  had  it,  &c.  And  afterwards  the  fame  William  and  Robert 
came  again  into  the  fame  Court  by  their  Attorney  aforefaid.  And  the  aforefaid  John  Howel  being 
then  folemnly  called  did  not  come  again,  but  departed  in  Contempt  of  the  Court,  and  made  Default  j 
wherefore  it  was  then  confidered  that  the  aforefaid  William  and  Robert  mould  recover  their  Seizin 
againft  the  aforefaid  William  Lark  of  the  Tenements  and  Common  of  Pafture  aforefaid  with  the  Ap- 
purtenances, and  that  the  fame  William  fhould  have  of  the  Lands  of  the  aforefaid  John  Clerk  to  the 
Value,  &c.  and  that  the  fame  John  fhould  have  over  of  the  Lands  of  the  aforefaid  Francis  to  the 
Value,  &c.  and  that  the  fame  Francis  fhould  have  over  of  the  Lands  of  the  aforefaid  John  Howel  to 
the  Value,  &c.  and  that  the  fame  John  fhould  then  be  in  Mercy,  &c.  And  thereupon  the  afore- 
faid William  Gray  and  Robert  prayed  a  Writ  of  the  faid  Lady  the  Queen  now  to  have  full  Seizin 
to  be  made  to  them  of  the  Tenements  and  Common  of  Pafture  aforefaid  with  the  Appurtenances,,  \ 

And  it  was  granted  to  them  returnable  here  from  the  Day  of  St.  Martin  in  1 5  Days,  &c.  At 
which  Day  here  came  the  aforefaid  William  Gray  and  Robert  by  their  Attorney.  And  the  Sheriffs, 
•viz.  Richard  Lambert  and  Ambrofe  Nicholas  then  returned  that  they,  by  virtue  of  the  Writ  aforefaid 
to  them  directed,  the  1 2th  Day  of  November  then  laft  paft  caufed  full  Seizin  to  be  given  to  the  afore- 
faid William  Gray  and  Robert  of  the  Tenements  and  Common  of  Pafture  aforefaid  with  the  Appur- 
tenances, as  by  that  Writ  they  were  commanded;  And  further  the  fame  Serjeant  at  Law  gave  in? 
Evidence  to  the  Recognitors  of  the  Aflize  aforefaid,  that  afterwards,  viz.  the  laft  Day  of  Septem- 
ber in  the  nth  Year  of  the  Reign  of  the  faid  Lady  the  Queen  now,  the  aforefaid  John  Clerk  at 
f  London  died  without  lfiue  of  his  Body  lawfully  begotten,  after  whofe  Death,  and  before  the  Day  '   ! 

of  obtaining  the  Aflize  of  the  aforefaid  Robert  Newis  and  Scolafiica,  the  fame  Robert  and  Scolafiica  the 
30th  Day  of  December  in  the  1 2th  Year  of  the  Reign  of  the  faid  Lady  the  Queen  now,  into  the  Te- 
nements aforefaid  with  the  Appurtenances  put  in  View,  &c.  entered,  claiming  the  fame  Tenements 
with  the  Appurtenances  amongft  other  Things,  &c.  by  virtue  of  the  Teftament  and  laft  Will  of  the 
aforefaid  Henry  C!erk,znd  by  Force  of  the  Forfeitures  of  the  aforefaid  John  Clerk  and  Francis  Clerk, 
and  by  Reafon  of  the  Condition  and  Limitation  in  the  faid  Teftament  and  laft  Will  fpecified,  by  them 
feverally  broken  and  notobferved:  Upon  the  Poffefiion  thereof  of  which  faid  Robert  Newis  and  Scholaf- 
tica  the  aforefaid  William  Lark  and  John  Hunt  into  the  fame  Tenements  with  the  Appurtenances  put 
in  View,  &c.  re-entered,  and  the  fame  Robert  Newis  and  Scolafiica  thereof  diffeized  and  expelled,  as 
the  fame  Robert  and  Scolafiica  by  their  Aflize  aforefaid  above  fuppofe.     And  further  the  fame  Ser- 
jeant at  Law  on  Behalf  of  the  aforefaid  Robert  and  Scolafiica  gave  in  Evidence  to  the  fame  Recog- 
nitors, that  the  aforefaid  Scolafiica  now  one  of  the  Plaintiffs,  and  the  aforefaid  Scolafiica  in  the  afore- 
faid Teftament  and  laft  Will  named,  is  the  fame  and  one  Perfon,  and  not  others  nor  divers.     By 
Reafon  whereof  the  fame  now  Serjeant  at  Law  demands  that  the  fame  Recognitors  of  the  Aflize 
aforefaid  ought  to  try  and  find  the  Aflize  aforefaid  of  the  Tenements  aforefaid  with  the  Appurte- 
nances put  in  View,  &c.  in  Behalf  of  the  faid  Robert  and  Scolafiica,  &c.  and  ought  to  give  their 
Verdift  that  the  aforefaid  William  Lark  and  John  Hunt  the  faid  Robert  Newis  and  Scolafiica  of  the 
Tenements  aforefaid  with  the  Appurtenances  put  in  View,  &c.  diffeized,  &c. 

And  the  aforefaid  William  Lark  and  John  Hunt  in  their  own  proper  Perfons  fay,  that  the  Evi-  Defendants  cre- 
dences and  Allegations  aforefaid  on  Behalf  of  the  aforefaid  Robert  Newis  and  Scolafiica  above  alledg-  mu.r  uPon  the 
ed  are  infufficient  in  Law  to  maintain  the  Aflize  aforefaid,  to  which  they  have  no  Neceflity,  nor  Evldcnce' 
are  by  the  Law  of  the  Land  bound  to  anfwer  •,  Wherefore  for  Want  of  fuflicient  Evidence  in  this 
Behalf,  they  pray  Judgment  that  the  Jurors  aforefaid  from  giving  their  Verdict  in  the  Premiffes 
may  be  difcharged,  &c.  and  that  the  aforefaid  Robert  Newis  and  Scolafiica  from  having  their  Aflize 
aforefaid  may  be  precluded. 
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jcmder.  ^nd  t]ie  aforefajd  i?  <?£«"/  and  Scolafiica  fay  that  for  that  they  have  (hewn  in  Evidence  to  the  Re- 

*  Mti,  though  cognitors  aforefaid  fufheient  Matter  in  Maintenance  of  the  Affize  aforefaid,  which  laid  Matter  the 
'  aE  /ur°fi  dthe  a'^F^a^  William  Lark  and  Jfliw  //##/  do  not  deny,  nor  thereunto  in  any.  wife  anfwer,  pray  Judg- 
ing weie  by  the  iheatj  and  that  the  fame  Jurors  thereof  may  be  difcharged,  and  that  the  aforefaid  Wdliam  Lcrk 
^"edThc'c-  anc^  "John  Hunt  of  that  Affize  may  be  convicted,  &c.  *  Whereupon  it  is  faid  to  the  Recognitors 
from,  yet'the  aioreiaid  that  they  fhould  enquire  what  Damages  the  aforefaid  Robert  and  Scolafiica  have  fufta-ned 
them'to'afl/rs'  as  7^ \  ^  Cccafion  of  the  Diffeizin  aforefaid,  as  for  their  Coils  and  Charges  by  them  about  their 
Damages  cond,-  Suit  in  that  Behalf  expended,  if  Judgment  fhould  happen  to  be  given  for  the  fame  Robert  and  ■■■co- 
thTiike  iy 22! Wtf&  in  tne  Plea  aforefaid  upon  the  Evidence  aforefaid.  Which  faid  Recognitors  fay  upon  t!  eir 
Raft.Entr  i4s.a.  Oath  that  if  Judgment  fhould  happen  to  be  given  for  the  aforefaid  Robert  and  Scolafiica  in  the  PF  a 
pi.7i.3But  it  3E9£?W$  uPon  ^ie  Evidence  aforefaid,  the  fame  Robert  and  Scolafiica  have  fuftained  Damages  by  Oc- 
feemsbythecafs  cafion  of  the  Diffeizin  aforefaid  to  13  s.  4  d.  and  for  their  Cofts  and  Charges  to  20 d.  And  becaufe 
NefZJttro.' c. tne  Juices  here  will, advife  of  and  upon  the  Premiffes  before  they  give  Judgment  thereon,  Darj  is 
j43.thntthemoft  given  to  the  Parties  afoiefaid  here  until  the  Morrow  of  the  Holy  trinity,  to  hear  their  Judg- 
iriUa  Demurrer8'  n,ent  thereon,  becaufe  the  Juftices  here  thereof  not  yet,  &rY.  The  fame  Day  is  given  to  the  Par- 
upon  Evidemc,to  ties  aforefaid  here,  &c.  At  which  Day  here  came  as  well  the  aforefaid  Robert  and  Scolafiica,  as  the 
ryCv,ithouthCf!r-  aforefaid  William  and  John,  by  their  Attornies  aforefaid.  And  becaufe  the  Juftices  here  will  fur- 
ther Enquiry ;  ther  advife  of  and  upon  the  Premiffes  before  they  give  Judgment  thereon,  Day  is  further  given  co 
admitted'  tha^it tne  Parties  aforefaid  here  until  the  0<5tave  of  St.  Michael,  to  hear  their  Judgment  thereon,  becaufe 
may  be  either  the  Juftices  here  thereof  not  yet,  &c.  At  which  Day  the  Plaint  aforefaid  was  adjourned  by  the 
the  "fame  jury7  Writ,  of  the  Lady  the  Queen  of  common  Adjournment  here  to  this  Day,  viz.  from  the  Day  of  St. 
conditionally,  or  Michael  in  one  Month  then  next  following.  At  which  Day  here  came  as  well  the  aforefaid  Robert 
guiry  ofDama""  ar'd  Scolailica,  as  the  aforefaid  William  and  John,  by  their  Attornies  aforefaid.  And  becaufe  the  Juf- 
ges  when  the  De-tices  here  will  further  advife  of  and  upon  the  Premiffes  before  they  give  Judgment  thereon,  Day  is 
mined!  iSAndCrfo  further  given  to  the  Parties  aforefaid  here  until  on  the  Octave  of  St.  Hillary,  to  hear  their  Judgment 
LdTh  oeld  bytn  reor)5  becaufe  the  Juftices  thereof  not  yet,  &c.  At  which  Day  here  came  as  well  the  aforefaid 
tagu  attheAC-  Robert  and  Scolafiica,  as  the  aforefaid  William  and  John,  by  their  Attornies  aforefaid.  And  be- 
[,z<\s  j°.  Cam-  caufe  the  Juftices  here  will  further  advife  of  and  upon  the  Premiffes  before  they  give  judgment 
TnfperPaisVi'  thereon,  Day  is  further  given  to  the  Parties  aforefaid  here  until  from  the  Day  of  Rafter  m  15  pays, 
6oPsk-d'  ^cT' Co  ^iear  £^e'r  Ju<^gment  thereon,  becaufe  the  Juftices  here  thereof  not  yet,  l£c.  At  which  Day  here 
came  as  well  the  aforefaid  Robert  and  Scolafiica,  as  the  aforefaid  William  and  John,  by  their  Attor- 
nies aforefaid.  And  becaufe  the  Juftices  here  will  further  advife  of  and  upon  the  PremhTes  beiore 
they  give  Judgment  thereon,  Day  is  iurther  given  to  the  Parties  aforefaid  here  until  the  Octave 
of  the  Holy  Trinity,  to  hear  their  Judgment  thereon,  becaufe  the  Juftices  here  thereof  not  yet,  &c.  - 


THE  Cafe  upon  the  foregoing  Record  was  recited  thus.     Robert  Newis  and  S  cola f tic  a  his 
Wife  have   fued  in  this  Court  an  Affize  of  Novel-diffeizin  againft  William  Lark  and  John 
h.  c  devifes    Hunt->  complaining  that  they  were  diffeized  of  their  Freehold  in  South- Mimmes  in  the  County  of 
Land  to  his  son  Middle/ex,  and  they  have  made  their  Plaint  of  one  Meffuage,  two  Acres  of  Meadow,  two   Acres 
d^to'aMtheVof  °^  Pa^ure5  a°d  two  Acres  of  Wood  with  their  Appurtenances,  &c.     And  the  Affize  was  taken  by 
his  Sons  in  Tail,  Default,  and  it  was  given  in  Evidence  on  the  Part  of  the  Plaintiffs,  to  prove  that  they  were  diffei- 
his^au^htei0  fn  zec"-»  t'iat  one  Henry  Ckrk  Father  of  the  Wife  of  the  Plaintiif  was  feized  of  the  Tenements  put  in 
Tail,  with  divers  View,  and  of  divers  other  Lands  and  Tenements  in  Uttexeter  in  the  County  of  Stafford,  and  in 
r^rtnwf  "fTis  S&W@er-  m  tne  County  of  Hertford,  in  his  Demefn  as  of  Fee,  and  held  them  of  the  Bifhop  of  Lon- 
ow/iName,  with  don  in  Socage.  And  being  fo  feized,  in  the  4th  andj5th  Years  of  the  Reign  of  King  Philip  and  Queen 
•f  a  .C10Tthe  En-  Mary  he  made  his  laft  Will  and  Teftament  in  Writing  amongft  other  Things,  Part  whereof  follows 
.  taiiees alien, ieii,  in  thefe  Words,     f*  Alfo  this  is  the  laft  Will  and  Teftament  of  me  the  faid  Henry  Clerk  fur  and 
Z*%™°tmur'  "  concerning  the  good  Difpofition  of  all  and  Angular  my  Meffuages,  Lands,  Tenements,  and  He- 
&c  the  fame  Ef- "  reditaments  in  the  Counties  of  Stafford  and  Middlefex,  or  elfewhere  within  the  Realm  of  Eng- 
;,7or  thrall  "  kadi  ^  "     And  by  this  laft  Will  he  gave  to  his  Wife  for  her  Life  all  his  Tenements  in  the  Pa- 
be  utterly exciud-  rifhes  of  Oldnam-Bufh  and  Stanmer  in  the  Counties  of  Middlefex  and  Hertford.    And  he  gave  to  Fran- 
nefit°o?  the7  De-  CH  Clerk  his  Son  one  Meffuage  and  ail  his  Lands  in  the  Parifh  of  Uttexeter  in  the  County  of  Stafford, 
vife  thereof  to   jn  Cne  Tenure  of  John  Taylor  and  others,  to  have  to  the  fame  Francis  and  to  the  Heirs  of  his  Bo- 
thT  Mate  "mail  dy  lawfully  begotten,  the  Remainder  to  John  his  Son  and  to  the  Heirs  of  his  Body  lawfully  be- 
immediateiy       gotten,  and  fo  from  Heirs  to  Heirs  in  Form  following.     Alfo  he  devifed  to  his  faid  Son  John  Clerk 
ty"ext°in  TaiT;  as  well  all  his  Lands  given  to  his  faid  Wife,  after  her  Deceafe,  as  all  other  his  Lands  and  Heredi- 

both   the   Sous 

commit  a  Forfeiture  of  their  Eftates,  whereupon  S.  the  Daughter  (Wife  of  the  Plaintiff)  enters.  And  held  that  the  faid  Claufe  of  Reftraint  in  the  Will  is  not 
a  Condition  requiring  a  Re-entry,  but  a  Limitation  which  utterly  diffolves  and  determines  the  Eftate,  and  therefore  that  the  Plaintiffs  (being  next  in  Remainder) 
may  well  enter  without  being  driven  to  their  Forniedon  or  other  Suit,  as  they  mould  be  upon  a  Difcontinuance,  becaufe  here  the  Eftate  ends  by  collateral  Limita- 
tion, i'o  that  the  Act  which  ended  it  by  the  Limitation  could  not  make  a  Difcontinuance,  for  the  doing  of  the  A£t  and  the  End  of  the  Elhte  come  together  at  one 
and  the  fame  Infiant.  S.  C.  N.  Bendl.  196.  p).  235.  Swinb.157.  Nelf.  Lex.  Teftarn.  413.  Note,  in  10  Co.  42.  a.  it  is  laid  that  in  Hill.  36  Eliz.  Foil  339,  this 
fame  Matter  came  before  the  Court  of  K.  B.  and  was  there  refolved  by  the  C.  J.  and  two  others  of  the  J.  contrary  to  the  Refolution  here  made.  Sed  quarc  -verita- 
tcm,  for  no  Doubt  the  Cafe  there  intended  is  that  of  Bateman  -v.  Allen  in  Cro.  E.  437.  by  the  Report  of  which  the  Matter  in  Law  never  came  in  Queftion,  nor  did 
the  Judges  give  any  Opinion  at  all  upon  it,  for  the  Cafe  went  off  upon  a  Defect  in  the  fpecial  Verdicl:.  And  it  appears  in  Moor  545.  p!.  721.  where  this  Cafe  came 
before  the  Court  of  K.  B.  in  Hill.  38  Eliz,.  Roll  6c2.  that  Jodgment  was  given  according  to  the  Opinions  of  3  of  the  J.  againft  the  C.  J.  agreeably  with  the  Refolu- 
tion here  reported,  and  no  Mention  is  there  made  of  any  fuch  Judgment  given  in  Hill.  -,6  F-l';z.  as  the  LJ,  C?ke  fpeaks  of,     Vide  z  Aud.  139.  4  Leon.   83.  2  Brownl. 
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taments  not  deviled  within  the  Realm  of  England :  To  have  to  rhr  fcmo  «*  *   n,    L        ,       , 

Ma  es  of  his  Body  la  wfuiy  begotten,  fo  that  he  pay  at  *Z£nK™J£  ^^  •*  "j  ^ 

for  Derault  of  iuch  IfTue,  the  Remainder  to  the  ml  Frauds  and  to  r£ h        ™      ft? OT  3°  7<  And 

fully  begotten,  and  for  Default  of  fuch  IfTue    the  Remainder  m an     T  ^  °*  h''S  ^7^- 

of  his  own  Body  lawfully  begotten    from  one  to  anoX    fiS  £    7  °    T  Heir  °r  Heirs  Males 

the  Body  ofiucn!  Hei,  iLfohy  begott"  Tnd  for  D  itl  5E£1g£   nd^'en^  *K?  ^ 

are  dead  and   fpent,  the  Remainder  to  his  Dauahtvr   W*tM  » "      ,         '  and  Wnen  all  fuch  Heirs 

and  to  the  H^s  Males  of  her  Body  lawful^ 

divers  having  the  Name  of  Clerk,  and  at  the  End  The  Rema nder  to  the  M^r      ?w  S  J"  TaU  C° 

Company  of  Pewterers  of  the  City  of  London    fofwhihT-?.?     ?      f     \  •  Wardens  of  his 

ever.     And  after  that  there  is  thL Claufc Z\  fm Will        <  AnH  l**     "  ji*  SUCCeff°rS  for 

what  inconsiderately   or  not  upon  good    Refnecls  rnrailpH  rh.r  r j  t     '  1       *  have  fome- 

-  with  their  Appu-tenances,  I  have  thought  goo'd  her  "a  foto  d^H^Co  S*  "  ^"u™ 
"  unto  moving,  ofwh!Ch  the  one  is,  fo?  that  I  would  the  famrm?T  Inrf  ^?°0nS  ™C  thcre- 
«  as  long  as  might  be  continue  and  be  amongft  the  Nam  o Z  Clit  ^h  1  Te"eTents  ft™ld 
"  mine  own  Name.       The  fecond  is    that  I  Inn  I H™        f  uZ      -,t0  che/arther  Memorial  of 

1  Tarn,  to  alien,   bargain,  fcl.^/^ 

every  one  fucccffively  as  the  Thing  fhall  defcend  and  happen  umo    L   I,  "       the  lame '  >C 

"  mine  Fntailees,  honeftly,    quietly%fband!y   and  in  rEhT  f       '.        '.  °rtiCm  of  the  ,amc 

V  ing  his,  her,  or  their  Time,  with  Thanks  towards  me  f  f  m  h   '       S*  '  S U  Pr0fiUb,e  wife  dur" 

V  mould  uft  and  take  the  Commodity  and  Profi  o  th  fl£ SffiK tleRemfembra"ce  ^  them, 
'-  ment,  and  yet  alter  not  nor  hinder  mv  frmhll?  la^e  towaids  his  own  fo  much  Advance- 
"  ^«,M  her,  or  them 
"  I  may  mean  and  procure  federally  the  Benefi  33*S  9  V'  ?dy*  a°d  ^  mine  own  E^i°n 
;<  me.  According  to^h.cLyD^  as  bert  feemeth 
«  my  whole  Mind  is,  (notwithstanding  whatfoeve -?a  fore  lid  l^rff  "  tenements  I  will  and 
*  fore  entailed  to  my  faid  Lands  or  TenernenrJ  L  rh      h          J"      ^  ,°f  the  faid  Perfons  be- 

2  trouble  any  othe/of  them  for  t^fa^  *M*  or 
"  gage,  bargain,  fell,  or  pledge  the  fame  rav  I  an5  IT'  yParC  of  them'  or  more 
«  Intereft,  ftffibility  or  Tit.eVor i *  £m ^  ft  SS  SSfctS2  ^  ^^  "  hiS 
!  •  or  incumber,  or  hunfullydifmember  diffiMte  or  w!£  *  f  '  M?  undue  *'&  entangle, 
«  than  I  fhall  leave  it  u^taTKf  Sf  SJSSSS  hat  Z^  h^  ^  ?Sre°f'  °the-if^ 
«  every  fuch  Perfon  and  Perfons,  and  his  or  their TSr,  Vn  and  ^om  thenceforth  all  and 
?  other  Perfon  or  Perfons  fo  cnaS lw  h SSSS^T^n2flS»  or  dijquicring  that 
«J1  Part  or  in  the  whole,  or  mort^ino-  feZ  2  7  Lands  Md  Tenements,  in 
«  difmembering,  diffipat  ng  T™fc£%cfa?J?®*gt  ™%nZhn&  incumbering,  hurtfully 
«  fhall  forthwith  be  JLrJy^mSJSS^SiSSiS  Tene,mentS?  °r  ™Y  Part  of  them> 
«  and  the  Conveyance  by  Words  aforegoh  "  of  the  S22S  "  S'S8  the  faid  Entail  of  mine 
»  wards  him  or  them  to  be  of  no  Fo7l  Benefit  or  A?  '"y  ^  Lands  and  Tenements  «! 
«  fame  my  Lands  and  Tenements  immediate]y  t0'  defen  KSS  tOWardS  hlm  °r  them'  but  the 
«  unto  h,m  or  them,  as  effeftually  as  BCTJS^^                                           ^  -  Tail 

ed  of  in  this  my  prefent  Teftament  and  laft  Will  "  A  nH  If?  I  ?  ,d  never  been  mind" 
the  faid  ^  Clerk  £ing  his  Son  and  Heir,  aJwhofe  nSSSftfi  cf  f ^  ^  d'Cd' 
.Tenements  put  in  View,  and  was  thereof  fei  zed  in  Tail  hv«;  r, V  ^lf  r  •?  ^  entered  ,nto  the 
Will,  and  he  paid  to  the  faid  /W,  the  i^^^^^tSS^  Tf^nt  3nd  ,aft 
given  in  Evidence  that  the  faid  John  Clerk  and  fflfefr  b, ISZ  n^  h  r  AL"d,  furcher  ic  was 
nar.ted,  bargained,  and  granted  with  the  faid  Sal  Lark  ^Tf  ^1°^  ^  ^°oL  cove" 
Wife,  before  the  Feaft  Si  St.  Luke  then  next  SSSK  Sw^S  ? SfiS  7^  his 
put  in  View  to  the  faid  0»*  L^and  to  his  HeTs  to  heJlf^fl  Finf  uofthe  faid  Tenements 
ter  the  faid  Fine  levied,  certain  Perfons  fhould  recover  he  W  Ten  ^  h'S  ^eirS'  and  thac  af' 
Lark,  in  which  Recovery  he  mould  vouch  to  W^arranrvrLfM  IT^T"!  agamft  the  faid  mi^ 
the  Warranty,  and   <homd  vouch  ov??^  into 

mon  Vouchee,  according  to  the  Courfe  of  common  ReTovels'  AndfaS/0^.^  ^  C°m" 
Ev,dence,  by  which  it  appeared  that  the  ^FraHch^^JXt^A^l  T  fheWn  in 
for  his  good  Will  granted  to  the  faid  William  CT^Sh^folX^T  ***  ^  *™^  *°L 
and  others  5  and  alfo  one  Part  of  the  Chiroo-ranh  J  rhlf  aI  g  ?  ?  Teneme"ts  put  in  View 
in  the  8th  Year  of  the  prefent  Queen ^in  Man, aTheL^r  52  JeV1^  *  the  faid  ^'fa  ^^ 
the  faid  William  Lark  bem-  fefeeTtherebv  i  S  C0Ve"antued„WaS  ^^  in  Evidence.  And 
forefaid  were  had  and  ^J^^^^^^^^^r  ^  **  Voucher,". 
And  afterwards  in  the  i2th  Year  of  the  Reign  ofl  1,0^^  ^^  H^- 
w,thout  IfTue,  after  whofe  Death  the  faid  Ztt1ft^ntl,ey  J-°h*  Ckrk  « 
ang  them  by  Force  of  the  faid  Teftament  and  »«£  £^S^  ^eatntf 
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given  in  Evidence  that  ^^'{^  Upon  all  which  Matter  it 

&«,,  now  one  of  the  l^^\^^^Z^\oll^^  Plaintiffs.  And  the  faid 
was  faid  on  the  Part  of  the  Plaintiffs  tha ^j^™^*?  Evidence,  and  the  Plaintiffs  joined  in 
William  Lark  and  John  ^^^^^^^^^^^  ought  to  enquire  of  the 
Demurrer.     And  thereupon  xt  was  faid  W  the ^JgV  «*  £°™  th  >hat0judgment  ftiould  te 

chaelmas  Term  13  fcf  14  Elrzabeth  it  ^s  argueC I  p> '  a    t     J  Argument  of  Z*«r  Chief 

whofe  Arguments  I  -sprefent  ^SSSfi  beforf  my  coming,  I  here 
Juftice  touching  the  Sjff^^SS^    And  befides  the  Matter  in  Law,  divers  Excep- 
report  it  from  ^g^J'SS^rfSSig  the  Evidence,  to  which  the  Court  argued.  The 
,      ,  tions  were  taken  at  the  Bar  to  the  Manne 01 «       «   Teftarnent  was  not  fhewn,  but  Part  of  it  only, 

SS  rf  nrft  Exception  was    ft^*jj^fjff  w!S§M>  **  "  '*  ^  ™  -^^ 
aTcftament^ay  for  the  fhewing  of  it  commences  witn  mis    y  j  j     f  uJand  c      lar  my  Mejfuages,  &c.  which 

t*T£  £  of  me  the  faid  Henry  fo  ^oncernr^  *j£$^*£^  fhat  mL  win  before.     And 
Pai^.1-  P£    Word  (alfo)  purports  that  that  which   s  rehea  ,ed  u  but  ^  ^  ^  uft  ^ 

the  Words  (Part  whereof  ^n^^dXtSlafntiffs  ought  to  (hew  it  fully  and  entirely 
is  the  Foundation  of  ^T^^SSI^^tiBm^  precedent,  as  a  Condition  or  other 
SrcJmfSnce Tmi^to  $U  wTht  me^a  fte,     For  whichUon  it  was  faid  that  the  whole 

aV,A,t,°«^ 

FaitsM.,Pi ,,  where  Land  or  other  Thing  may  be  f^f™}0**'*™  g£  a  FeoffmenC  which  is  upon  Condition, 
■*  24>  25'       ferves  his  Purpofe      As  in  Affizea  Man  fh all  plead  in  Bar  at  o  Condition,  the 

» see  A.tt6Sp.  without  making  Mention  of  the ;  Condition  ,n  it     £mno  .  0  *       ^  of  ^.^ 

:3£s»£t  Party  fhall  declare  upon ,t  ^"^^^^  ^yC^  Mention  of  one  Branch  only,  iffo  be 
there  cited.       ment  wherein  there  are  divers  Branches,  a  Man  1 may  ^   Exception, 

c  s.  p.  ,o.H.7.it  ferves  for  him.  «  But  0*pr  J,lflf5&^^iLty^^  to  plead  fuch  Provifo,  or  Ex- 
!££!£*  0^  other  Matter ^^^^^^T^  Branch,  fo  Lit  the  Branch  is  not  per- 
Ld.  Ra°ym.  ?>o  ception,  or  other  Matter,  ^lMeracara  h        h   Record  in  Part  makes  for  the  Par- 

%£%?:&M  ^V^R^tf  S  whSTJhSe  are  2o  Acres  in  the  Record,  there  the  whole 
vin.  Abr.  tit.5    ty,  as  a  Fine  or  Recovery  of  one  Acre,  wne«  Record  which  1S  grounded 

statutes  e.  *     j^  ought  t0  be  fhewn,  becaufe  the  Or  gi ■**  ""g  f  &  not  the  Matter  here.     And  Wefton 
upon  it,  and  therefore  it  ought  to  be  entirely  fhewn.  but  l0  «       ^  ^  ^^  ^  ^^ 
USk^Sfc  Juftice  faid,  that ^  this  .^s  fce|n  P^.  ^ «    J  ^  ^  Henry  ;        ,  ^^  ,*^ 
'A  for  the  Stile  is,  Alfo  this  tsfbtW™™aJ;     lmds    &Cm  in  the  Counties  of  &c.  or  elfewhere  within 

DifpoAtion  of  all  andfingu ^  ^^^J^J^uIar)  a»d  f****  tbiReaIm  °/EnS!and'  con" 

ftftfeifc  ^/England, t&jp,  jj»*»taj ^f^/Snsthe  Land,  and  that  nothing  is  omitted 

*  '  SJS  anfif  tha?  SffiSQ  SSSEi  or  Chatties,  it  is  nothing  to  the  Purpofe. 

Wherefore'the  Exception  was  ^^^ffg^^  by  John  Clerk,  which  was  the  Caufe  of 

,^on,  Another  Exception  ^%*J^£&  the  SealV the  Court  or  the  Great  Sea,,  but 

whe  her  the     the  Lofs  of  the  Land  to  h'^  Jas  not ^^wn  forth,  which  the  Jurors  are  not  bound  to  give 

olograph  of  a  one  Part  indented  of  the  ^ograph^j^w"  10     ,  ^  £xc     ion_    .  For  m 

^S^;  Credit  to,  becaufejwan^a  "^^^SSfcl^  if  they  know  of  it,  although  it  be 
beingwithout     fuch  general  Iflue  the  Jurors  may  hnd  tne ^rin  find     upon 

S 'J;!-  vl  not  (hewn  by  any  of  the  Parties  And  if  *  be  true  that Mt  wh_ch  {hewn  forth  .  ^  u  £_ 
aw.  titUvi-    the  Credit  0f  any  one  who  has  feen  it,  ^^^     x    an  InducemCnt  of  Truth  to  the  Jurors, 

££«£#  vidence  of  the  Truth  of  fuch  ^«£lSfi^SX.  Matter  is,  that  there  was  fuch  a  Fine, 
Sh1-86'the  Party  cannot  demu^^ 

*ard,  tx9.     which  refts  amongft  the  Records,  ana  rn  inafmuch  as  the  levying  of  the  Fine,  which  is  the 

S^&«*r.ph  isbutan^agriuhtecli  by  he  Demurrer,  the  Jury  have  gooc^  Caufe  to  find  it, 
g.j  s,  ,     SuW^^t  to»d,8  5*^*2,2  had  no  Caufe  to  demur  upon  it.     Wherefore  the  Jut 

the  Jury  mayfind  Matters  of  Record,  though  not  ftewn  in  e.  j  ^  Trial  ^  pJ>  ?,  $> 

per  Pais  207.  1  Fmch  185.  a  Finch  359.  4°»-  Fott  *'U  J"  A  J1^ 


See  Ante  65 
and   the  Books 
there  cited 


Newis  et  Ux:  verfus  Lark  and  Hunt,  in  C.  B.  411 


The  third  Exception  was,  for  that  the  Recovery  was  not  fhewn  under  the  Seal,  or  at  lead  the  Exception  j. 
Roll  of  it  Ihould  have  been  alJedged  particularly,  fo  that  the  Court  might  fee  it,  becaufe  it  is  reft-  whether  a  Re- 
dent  in  this  Court,  and  they  might  have  informed  the  Jury  of  it  after  they  had  perufed  it :    And  ^f^videnfe" 
forafmuch  as  the  Recovery  is  the  Foundation  of  the  Plaintiff's  Title,  (for  it  deftroyed  as  well  the  without  Seal. 
Eftate  of  Francis  Clerk,  who  came  in  as  Vouchee,  as  the  Eftate  of  John  Clerk)  it  ought  to  have  ^iJHX^ 
been  fhewn  in  fuch  Manner  as  to  enforce  the  Jury  to  believe  it,  and  becaufe  it  is  not,  the  Evi-  186.  2  Finch 
dence  is  inefficient  in  this  Point.     And  of  this  Opinion  was  Harper  Juftice.  £>°;  ££*£*' 

But  all  the  other  Juftices  argued  to  the  contrary.     For  upon  the  general  IfTue,  as  this  is  here,  2  Mod.  Entr. 
the  Jury  may  find  Things  which  prove  or  difprove  the  Seizin  or  Difkizin,  whether  they  be  Mat-  359'  a-pi,I°" 
ters  of  Record  or  otherwife,  if  fo  be  they  precede  the  Seizin  or  Diffeizin.     For  fuch  Records 
may  be  the  Caufe  of  the  Seizin  or  DifTeizin,  for  they  make  and  deftroy  a  Right,  as  Fines  and 
Recoveries  and  fuch  like  do  ;  and  therefore  if  the  Parties  don't  difcover  them  in  the  Pleading, 
the  Jury  could  not  give  a  right  Verdict  if  they  could  not  find  them,  a  and  whatever  they  may  »s.  t\  agreed 
take  Conufance  of  of  themfelves  may  be  given  in  Evidence  by  Parol,  or  by  Copies,  or  by  other  ibS2a2» 
Argument  of  Truth.     b  But   in  Pleading  a  Man  cannot  make  himfelf  a  Title  in  any  Cafe  by  a  t.  b.  45.  pi.  3. 
Record,  without  fhewing  it  under  the  Great  Seal.     c  And  if  a  Record  be  pleaded  in  Bar,  the  Party  bs.p.  styie2» 
fhall  have  a  Day  to  bring  it  in  under  the  Great  Seal,  as  Weft  on  Juftice  faid,  and  fo  he  fhall  plead  i^b^f Evidence 
without  fhewing  it :    But  fuch  Day  to  bring  it  in  fhall  not  be  where  it  is  given  in  Evidence,  but  a. b. 6^1.1.2. 
the  finding  by  the  Jury  is  fufficient,  and  d  they  may  find  it  of  themfelves,  although  it  is  not  fhewn  T- b* 4*- p1, 3% 
to  them  in  Evidence;  e  though  perhaps  they  fhall  not  be  forced  upon  Pain  of  Attaint  to  find  it,  =Co.Lit.iz8.b. 
if  it  is  not  fhewn  to  them  under  Seal,  but  neverthelefs  they  may  find  it,  and  it  fhall  be  well  done  dSeeAnte4IO 
if  it  is  true.     f  And  as  they  may  find  it,  fo  by  the  fame  Reafon  they  may  take  Inftrucfion  concern-  (e)andtheBooks 
ing  it  from  every  Circumlf ance  that  carries  an  Appearance  of  Truth.     And  when  the  Tenants  D"a^epi.  4V. 
demur,  thereby  they  confefs  that  there  is  fuch  a  Record,  £  for  a  Demurrer  upon  Evidence  goes  to 
the  Law  upon  the  Matter,  and  not  to  the  Truth  of  the  Fact,  for  it  admits  that  to  be  true,  but  2  Finch  4co. " 
denies  the  Operation  of  the  Law  thereupon,  and  if  the  Party  will  not  confefs  the  Truth  of  the  f  s>  p  agrced 
Matter  given  in  Evidence,  then  he  ought  to  fay  fo,  and  put  it  upon  a  Jury  to  be  tried,  and  if  AUeymg. 
they  find  it  to  be  true  where  it  is  falfe,  he  fhall  have  an  Attaint ;  fo  that  a  Demurrer  upon  Evidence  g  iLev.  87. 
never  denies  the  Truth  of  the  Fact,  but  confeffes  the  Faft,  and  denies  the  Law  to  be   with  the  2.^,147  .Heath 
Party  who  fhews  the  Fact.     So  here  by  the  Demurrer  he  has  confeiTed  the  Recovery,  for  which  Pais46i,  464. 
Reafon  it  is  not  necefiary  to  ihew  it  under  the  Seal,  or  in  the  Roll,  for  it  is  admitted  to  be  as  it  is 
alledged.     And  Walfh  Juftice  in  his  Argument  recited  the  Cafe  in  h  26  Aff.  pi.  2.  which  was  before  i>Fitz.Afli?ea33. 
cited  at  the  Bar,  and  was  thus  ;  A  Man,  feized  of  a  Mefluage  in  Fife,  had  IfTue  a  Son  and  two 
Daughters,  and  died  feized,  having  a  Wife  called  Amy,  and  Amy  kept  herfelf  in  by  Free-Bench, 
which  Cuftom  held  Place  in  the  Town  of  Fife,  the  Son,  after  the  Death  of  the  Father,  committed 
Felony,  and  was  arraigned  and  attainted  before  the  Bailiffs  of  Fife,  and  hanged,  and  had  no  IiTue, 
Amy  leafed  her  Eftate  to  one  R.  and  died,  and  R.  continued  in  Poffeffion  eight  Years  after  the 
Death  of  Amy,  one  of  the  Daughters  died,  leaving  IfTue  the  other  Daughter,  entered   upon  R. 
without  cla  ming  any  Thing  to  the  Ufe  of  the  Nephew,  and  R.  oufted  her,  and  fhe  alone  brought 
an  Affize  againft  R.  and  others,  and  Jointenancy  was  pleaded  by  one  named  in  the  Affize,  and 
over  to  the  Affize,  and  all  this  Matter  was  given  in  Evidence,  and  the  Sole-tenancy  was  found, 
and  the  whole  Matter  aforefaid  was  alfo  found  :    And  as  to  the  Plaintiff's  entering  into  the  whole 
to  her  own  Ufe,  it  was  held  that  ffie  being  oufted  Ihould  have  an  Affize  of  the  whole  •,  and  as 
to  the  other  Matter,  fince  the  Felony  whereof  the  Jury  fpoke  was  not  pleaded,  nor  fhewn  forth  in 
Evidence  fub  pede  figilli,  the  Court  paid  no  Regard   at  all  to   it;  wherefore  it  was  awarded  that 
the  Feme  Plaintiff  mould  recover  together  with  Damages,  &c.     And  he  faid,  if  it  be  admitted 
that  the  Law  was  fo  there,  yet  it  is  not  like  to  the  prefent  Cafe,  for  there  the  Affize  was  charged  in 
one  Court,  and  the  Record  of  the  Attainder  was  in  another  Court,  but  here  the  Jury  was  charged 
in  this  Court,  and  the  Record  of  the  Recovery  is  refident  in  the  fame  Court,  fo  that  if  the  Defen- 
dants would  have  denied  it,  it  might  have  been  prefently  feen.     And  fo  there  is  a  Diverfity. 
But  note,  there  is  another  Caufe  alfo  alledged  in  the  faid  Book  of  Affizes,  viz.  for  that  it  was  not  alledged  mta  bent  by  the 
that  the  faid  Attainder  before  the  Bailiffs  of  Vife  was  in  a  Court  of  Record,  and  if  this  be  not  material,  RcPorter- 
it  feems  to  me  that  the  faid  Judgment  was  not  warranted  by  Law ;  for  in  many  Cafes  in  the  Book  of 
Affizes,  and  elfezvhere  almoft  infinitely,  Juries  have  enquired  of  Matters  of  Record,  and  the  Judgment 
has  purfued  it  accordingly.     Wherefore  the  whole  Court  (except  Harper)  held  that  the  Evidence 
was  good,  notwithftanding  the  faid  third  Exception. 

The  fourth  Exception  taken  to  the  giving  of  the  Evidence  was,  for  that  the  Remainder  is  Exception 4. 
only  limited  to  the  Wife   of  the  Plaintiff  upon  Failure  of   IfTue,  or  upon  Forfeiture  of  John  TauTdevifed  w 
Clerk  and  Francis,  and  alfo  upon  Default  of  Heir  Male  of  the  Body  of  the  Devifor  lawfully  begot-  a.  upon  Forfeit. 
ten;  for  which  Reafon  the  Plaintiffs  in  their  Evidence  ought  to  aver  that  Henry  Clerk  had  no  and°uPon  Failure 
other  IfTue  Male  but  the  faid  John  and  Francis,  and  as  it  is,  it  ftands  indifferent,  and  may  be  of  Heir ^a,e  ot 
taken  as  well  that  he  had  as  that  he  had  not,  and  if  he  had  any  other  Iffue  Male,  then  the  Wife  andctrommita, 
of  the  Plaintiff  fhall  not  take  any  Advantage  of  the  Determination  of  the  Eftates  of  the  faid  John  Forfeiture  of 
and  Francis,  but  fuch  Iffue  Male  fhall  take  Advantage  of  them;  wherefore,  in  order  to  make  Devifor  dies'; 
themfelves  next  to  the  Eftates  determined,  and  to  enable  themfelves  to  take  Benefit  of  them,  the  ^i?,e!,hercrefl°rit, 
Plaintiffs  ought  to  aver  that  the  faid  Henry  Clerk  had  no  other  IfTue  Male.     As  if  Land  is  given  f0rA.whomak« 

Title  to  the  Re- 
mainder in  Tail,  in  giving  the  fame  in  Evidence  to  aver  that  the  Devifor  died  without  IfTue  Male.  Vide  Codb.  36. 
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to  a  Man  and  to  his  Heirs  Males  of  his  Body  begotten,  the  Remainder  to  another  in  Fee,  if  he  in 
the  Remainder  brings  a  Formedon  in  the  Remainder,  he  ought  to  aver  in  his  Count,  and  alfo  fhew 
in  the  Writ,  that  all  the  Iffues  are  dead  ;  and  fo  ought  the  Plaintiffs  here  to  fhew  in  their  Evidence 
that  Henry  Clerk  had  no  other  Iffue  Male.     And  of  this  Opinion  was  Harper  Juftice. 

But  all  the  other  Juftices  argued  to  the  contrary.  For  they  held  that  all  which  the  Plaintiffs 
gave  in  Evidence  was  to  the  Intent  to  perfuade  the  Jury  that  the  Plaintiffs  had  a  good  Title  and 
izRoi.Abr.  Right  of  Entry.  a  And  to  this  End  all  the  Words  of  Evidences  ought  to  be  inclined,  for  it  can- 
6f6.  Pi.  18.  not  ^  prefumed  that  a  Man  will  fhew  a  Thing  which  makes  againft  himfelf,  but  which  makes  for 
him,  and  what  he  fays  fhall  be  applied  as  he  intends  it,  viz.  to  his  own  Advantage,  or  elfe  it 
b  See  Ante  84.  would  be  conftrued  contrary  to  his  Intent;  b  but  if  it  was  in  a  Writ  or  Declaration,  or  other 
t(herencithedBook$  Pleading,  Certainty  ought  to  be  fhewn,  for  there  the  Party  mufl  anfvver  to  it,  and  the  Court  muft 
e  adjudge  upon  it,  and  that  which  the  Party  fhall  be  compelled  to  anfwer  to,  c  and  which  is  the 

676.pi.  18.       Foundation  whereupon  the  Court  is   to   give  Judgment,  ought  to  be  certain,  or  elfe  the  Party 
would  be  driven  to  anfwer  to  what  he  does  not  know,  and  the  Court  to  give  Judgment  upon  that 
which  is  utterly  incertain.     But  where  the  Matter  is  fo  far  gone  that  the  Parties  are  at  Iffue,  or 
that  the  Inqueft  is  awarded  by  Default,  fo  that  the  Jury  is  to  give  a  Verdict  one  Way  or  other, 
there,  if  the  Matter  is  doubtful,  they  may  found  their  Verdict  upon  that  which  appears  the  moft 
<>  K1.tph.451.    probable,  and  by  the  fame  Reafon  that  which  is  moft  probable  fhall  be  good  Evidence.     d  So 
here,  inafmuch  as  it  is  not  fhewn  that  Henry  Clerk  had  any  Iffue  Male  befides  the  faid  John  and 
Francis,  it  fhall  not  be  intended  that  he  had  any  other,  and  if  it  was  really  fo  that  he  had  any  other 
Iffue  Male,  the  Defendants  fhould  have  difcovered  it  to  the  Jury  on  their  Part,  and  without  that 
it  fhall  not  be  intended.     Wherefore  the  whole  Court  (except  Harper)  difallowed  the  faid  fourth 
Exception. 
The  Matter  in        And  as  to  the  principal  Matter,  firft  it  was  held  by  all  the  Juftices,  that  where  Henry  Clerk  by 
Uv'-  his  faid  laft  Will  devifed  that  if  any  of  them,  to  whom  he  had  limited  his  Land,  entangle  or  in- 

cumber it  otherwife  than  he  had  left  it  to  them,  that  fuch  Perfon  fo  doing  fhould  be  difcharged, 
excluded,  and  difmiffed  touching  the  Entail,  and  that  the  Entail  as  to  him  fhould  be  of  no  Force, 
the  Acts  which  are  here  done,  viz.  the  Bargain,  Fine,  and  Recovery  are  fuch  Acts  as  give  Title 
and  Occafion  to  defeat  the  Eftates-Tail  limited  to  John  and  Francis  Clerk  :  For  by  the  Fine  with 
Proclamations  the  Entail  of  John  is  barrable,  and  by  the  Recovery  the  Tails  as  well  of  Francis 
Clerk  as  of  John  Clerk,  as  to  them  and  the  Heirs  Males  of  their  Bodies,  are  defeated,  and  fo  within 
the  Words  and  Intent  of  the  Penalty  of  the  faid  laft  Will  of  Henry  Clerk.     But  the  great  Doubt 
was,  whether  the  Penalty,  which  Henry  Clerk  has  added  to  the  Act  done  to  take  away  the  Tail, 
be  a  Condition,  or  a  Limitation  and  no  Condition,  and  how  it  ftands  with  Law,  and  who  fhall 
defeat  the  Tails,  and  by  what  Means.     And  as  to  this,  all  the  Juftices  argued  that  it  is  no  Condi- 
tion, for  if  it  fhould  be  a  Condition,  and  fhould  be  broken  by  any  in  Poffeffion  or  in  Remainder, 
then  the  Heir,  to  whom  the  Privity  of  Conditions  in  Inheritances  defcends,  fhould  enter,  and 
thereby  defeat  all  the  Eftates.     For  if  a  Man  makes  a  Leafe  for  Life,  the  Remainder  in  Tail,  the 
Remainder  in  Tail,  the  Remainder  in  Fee,  upon  Condition  that  fome  of  them  in  the  Remainder 
fhall  do  fuch  an  Act,  there,  if  it  is  not  done,  the  Feoffor  and  his  Heirs  may  enter,  and  thereby 
*m.  8.  h.  7. 7.  defeat  as  well  the  Eftate  in  PoffefTion  as  all  the  Remainders,  e  for  he  that  re-enters  for  a  Condi- 
«  f'r^f-'      tion  broken  is  in  of  fuch  Eftate  as  he  had  before  the  Condition  made,  from  whence  it  follows  that 
134.  Co.  Litt.    he  has  defeated  all  the  Eftates.     But  here  it  was  not  the  Devifor's  Intent  that  all  the  Eftates-Tail 
*02.  a.  fhould  be  utterly  defeated,  for  in  his  Declaration   and  Difcourfe  made  after  the  Limitation  of  the 

Eftates-Tail  he  expreffes  that  his  Mind  was,  that  the  faid  Hereditaments  fhould  continue  in  the 
Name  of  the  Clerks,  to  the  Memorial  of  his  own  Name ;  and  further  he  declares,  that  he  would 
not  have  the  Eftates  defeated,  but  that  they  fhould  endure  in  frugal  and  profitable  Manner,  with 
Thanks  towards  him  for  fuch  his  gentle  Remembrance  of  them,  and  not  to  hinder  his  Meaning 
towards  the  others  who  fhould  fucceed  ;  and  befides  this  he  declares,  that  if  any  of  them  attemot 
any  Act  contrary  to  his  Limitation,  the  Tenements  fhall  come  to  the  Party  next  in  Tail,  as  if 
fuch  diforderous  Perfon  had  never  been  mentioned  in  his  Will.  From  which  Claufes  it  manifeftly 
appears  to  all  to  be  his  Intent,  that  the  Eftate-Tail  of  one  fhould  not  be  defeated  by  the  Act  of 
another,  and  the  Words  of  every  Man  expreffed  in  his  Will  fhall  be  taken  and  expounded  accord- 
f  Treat,  of  wills  ing  to  his  Intent  and  Meaning,  from  whence  it  follows  f  that  the  Penalty  expreffed  fhall  not  be  a 
^6"  Condition  to  defeat  all  the  other  Eftates.     s  And  hereupon  the  Cafe  in  29  Aff.  pi.  ij.  was  cited  by 

^''bV^  c"    HarPer  and  Dyer,  where  a  Man  feized  in  Fee  of  Lands  devifeable  devifed  them  to  one  for  Term 
dition  hi.  vide  of  his  Life,  and  that  he  fhould  be  Chaplain,  and  fhould  fing  for  his  Soul  all  his  Life,  fo  that  after 
"0N°ubJ°  Coa-    his  Death  the  faid  Tenements  fhould  remain  to  the  Commonalty  of  the  fame  Town,  to  find   a 
2  And.  139.  '   Chaplain  perpetual  for  the  fame  Tenements,  and  he  died,  and  the  Devifee  being  of  fufHcient  Age 
Per^Tl'o6/'     t0  be  a  Chaplain  entered  into  the  Tenements,  and  held  them  for  fix  Years,  but  was  no  Chaplain, 
Dy.  127.  pi.  S6.  and  the  Heir  of  the  Devifor  oufted  him,  and  the  Devifee  brought  an  Affize,  and  the  Heir  pleaded 
to  the  Affize,  and  all  this  Matter  was  found  by  the  Affize,  and  the  Juftices  encouraged  the  Affize 
as  much  as  they  could  to  find  for  the  Plaintiff,  and  at  laft  they  faid  that  the  Plaintiff  was  feized 
and  diffeized,  for  there  it  feemed  to  the  Court  that  the  Limitation  that  he  fhould  be  Chaplain, 
and  fhould  fing  for  him,-  was  no  Condition,  for  the  Breach  whereof  the  Heir  might  enter,  for  if 
5  he 


Newis  et  Ux:  verfus  Lark  and  Hunt,  in  C.  B.  413 


b  H.  21.  H. 
12.  a. 


he  might  enter,  thereby  the  Remainder  would  be  defeated,  and  it  appears  that  it  was  not  the  Intent 
oi  the  Devifor  to  defeat  the  Remainder,  becaufe  it  was  given  to  find  a  Chaplain  perpetual,  and 
the  Chaplain  could  not  be  found   perpetually  if  the  Remainder  was  annulled.     a  From  whence  it  n  Vin.  Abr.  tit. 
appears  that  Words  in  a  Will,  which  feemingly  tend  to  a  Condition,  (hall  not  in  the  Law  be  taken  s^iiL  fw*' 
for  a  Condition,  when  it  appears  to  be  the  Intent  of  the  Party  that  the  whole  Eflate  fhall  not  be  adjudged  upon 
defeated.     So  here  the  Words  of  the  Penalty  fhall  not  make  a  Condition  to  defeat  all  the  Eflates.'  \c0.%™a.  mi- 
Another  Reafon  was  alfo  given  in  Proof  hereof,  and  that  was,  becaufe  the  Tail  was  firfl  ap-  i^v.Haamad. 
pointed  to  John  Clerk,  who  was  his  eldefl  Son  and  Heir,  and  it  was  the  Intent  of  the  Devifor  that  zVow'nhV. 
he  fhould  be  reflrained  from  discontinuing  or  barring  his  Tail,  as  well  as  any  of  the  others,  and  *rs?e"f0' ®J{nh 
if  it  fhould  be  taken  to  be  a  Condition,  and  that  there   was  no  other  Penalty  for  the  Breach  of  it  ?6i!'Go'<ioiph." 
but  Entry  only,  then   if  the  eldeft  Son  himfelf,   who  is  Donee  and   Heir,   makes   a  Feoffment,  ?r!'hN^'L3c6x4: 
thereby  the  Condition  is  extinct,  for  the  Title  of  the  Condition  paffes  in   the  Land,  fo  that  he  Teftam.  3i7. 
cannot  enter  for  the  Condition- -broken   by  himfelf  contrary  to  his  own  Feoffment,  and  as  he  is  at  Jiwt.  of  w:iis 
Liberty  to  make  a  Feoffment,  fo  is  he  to  fuffer  a  Recovery,  and  thereby  to  bar  all  the  Remainders, 
which  would  be  contrary  to  the  Intent  of  the  Devifor,  who  had  a  Mind  that  he  fhould  be  reflrained 
as  well  as  the  others  •,  and  therefore,  if  his  Intent  may  hold  Place,  it  fhall  not  be  a  Condition,  but 
there  fhall  be  fome  other  Penalty  to  the  eldeft  Son,  which  is  greater  to  him  than  a  Condition  carries 
along  with  it,  if  he  breaks  the  Intent  of  the  Devifor.     And  fo  all  the  Jufcices   unanimoufiy  agreed 
that  it  was  not  a  Condition  which  implies  a  Re-entry. 

Further  it  was  moved,  that  if  the  Penalty  fhall  not  amount  to  a  Condition  containing  a  Re-entry, 
whether  or  no  it  fhall  be  a  Limitation  in  Eflate,  and  if  it  be  a  Limitation,  whether  Entry  is  ne- 
ceffary  before  it  be  ended,  and  whether  the  next  in  Remainder  be  privy  enough  to  make  Entry. 
b  For  the  Lord  Dyer  faid,  if  a  Man  makes  a  Gift  in  Tail,  upon  Condition  that  if  the  Donee  does 
fuch  an  Act  his  Eflate  fhall  ceafe,  Frowick  holds  in  21  H.  7.  that  if  he  does  the  Act,  his  Eflate 
fhall  not  ceafe  before  Entry,  becaufe  it  is  an  Eflate  of  Inheritance,  which  fhall  not  ceafe  by  Parol 
without  an  Entry  in  Fact,  but  otherwife  it  fhould  be  if  the  Eftate  was  but  for  c  Life,  by  the  Opi-  c  videContra 
hion  of  Frowick,  as  he  cited  it,  for  an  Eflate  for  Life  may  pafs  by  Parol,  as  by  Surrender,  and  fo  an"  the  Books 
may  be  determined  by  Parol.  Sf e  fed'  P°!" 

And  as  to  this  all  the  Juflices  argued,  that  the  Claufe  in  the  Will  which  faith,  "  That  the  Per-  ^x'7 
"  fon  mortgaging  or  entangling  fhall  be  clearly  difcharged,  excluded,  and  difmiffed  touching  the 
"  Entail,  and  that  the  Conveyance  of  the  Entail  fhall  be  of  no  Force,  Benefit,  or  Advantage  to- 
"  wards  him  or  them,"  fhall  be  taken  and  expounded  in  Law  as  a  Limitation,  that  is  to  fay,  it 
fhall  be  taken  in  Senfe  to  be  a  Devife  to  him  in  Tail,  until  he  mortgage,  alien,  pledge,  entangle, 
incumber,  or  does  the  other  Acts  there  expreffed.   And  when  he  fhall  do  any  of  thefe  Acts,  then  the 
Eflate  fhall  end  as  fully  as  if  he  had  died  without  Iffue  Male  *,  fo  that  after  the  Act  done  the  Right 
of  the  Tail  fhall  ceafe,  and  the  Tail  is  merely  difTolved.     As  if  Land  is  given  to  a  Man  in  Tail  as 
long  as  J.  S.  fnall  have  Iffue  of  his  Body,  or  until  J.  S.  fhall  die  without  IfTue  of  his  Body,  there 
if  J.  S.  dies  without  Iffue,  the  Land  fhall  revert,  and  the  Freehold  in  Law  fhall  be  prefendy  cafl 
upon  the  Donor,  fo  that  he  has  the  Poffeffion  in  Law  before  Entry.     And  as  fully  is  the  Eflate  and 
Right  of  the  Entail  ended  in  this  Cafe  here,  when  he  does  any  of  the  Acts,  for  when  the  Intent  is 
fhewn  by  Words,  and  the  Words  are  not  aptly  put,  then  fuch  Senfe  ought  to  be  put  upon  the 
Words  as  is  fuitable  to  the  Intent ;  and  forafmuch  as  in  Senfe  fuch  Words  amount  to  Limitations, 
they  fhall  be  taken  as  a  Limitation,  and  efpecially  when  the  Cafe  is  upon  a  Devife,  where  the  dIn-  d  See  Ante  IC'Z 
tent  only  is  regarded,  and  the  WTords  although  they  are  not  apt  in  Lav/  for  the  Matter,   fhall  be  B^okTthere'6 
drawn  to  the  Intent.     e  For,  as  Harper  faid,  the  Devifor  fhall  be  accounted  inops  confiiii,  becaufe  citcd- 
Men  mofl  commonly  make  their  Wills  when  they  are  at  the  Point  of  Death,  and  have  not  Time  to  e  see  Ante  16*, 
feek  Counfel,  for  which  Reafon  the  Law  fhall  be  their  Counfel,  and  fhall   interpret  the  Words,  l6s'  Poft5-'°- 
and  direct  the  Operation  of  them  according  to  the  Intent  of  the  Party.     f  For  in  a  Man's  lafl  Will  f?ta-  E-  s2?- 
he  has  Power  like  unto  an  Act  of  Parliament,  as  Dyer  termed  it,  fo  that  the  Law  fubmits  itfelf  to  Treabt.  of  wills 
the  Matter,  Order,  and  Form  limited  in  lafl  Wills,  and  requires  that  the  fame  fhall  beobferved.  *'•  Foltefc-ReP- 
Wherefore  inafmuch  as  it  appears  here  to  be  the  Intent  of  the  Devifor,  that  he  who  does  any  of 
thefe  Acts  fhall  lofe  his  Eflate-Tail,  the  Law,  wh'ch  is  defirous  that  the  Intent  fhould  be  obferved, 
fays  that  the  Tail  is  limited  to  continue  until  the  Act  prohibited  is  done  ;  and  fo  it  is  confonant 
to  Law.     And  Dyer  refembled  this  to  the  Cafe  of  an  Action  caufa  matrimonii  ■pralocuti,  where  the 
Eflate  fhall  be  defeated  by  the  Intent,  without  an  exprefs  Condition  in  Deed.     s  And  fo  where  g  utt.  §  3s0. 
Land  is  given  to  Hufband  and  Wife  during  the  Coverture,  or  as  long  as  fuch  a  one  is  Abbot  of  f"z'z  aV*-"*£ 
fuch  a  Place,  thefe  are  Times  of  Limitations,  and  the  Eflate  fhall  end  if  the  Hufband  or  Wife  die  86.  zFinchioj, 
in  the  one  Cafe,  and  if  the  Abbot  be  depofed  in  the  other  Cafe.     h  And  each  of  the  Juflices  cited  Ante242W- 
the  lafl  Cafe  which  Fitzherbert  puts  in  the  Writ  of  ex  gravi  querela  in  his  Natura  Brevium,  which  h|{y"B;s°-;c' 
is  thus ;  A  Man  devifes  Land  in  London  to  his  Wife  for  Life,  upon  Condition  that  if  fhe  marries  Dy.  127.  Pi.'??. 
the  Land  fhall   remain   to  his  Son  in  Tail,  and  for  Default  of  fuch  Iffue,  the  Remainder  to  the 
right  Heirs  of  the  Donor  in  Fee,  the  Wife  takes  Hufband,  and  fhe  and  the  Hufband  occupy  the 
Land,  he  in  Remainder  dies  without  Heir  of  his  Body,  the  right  Fleirof  the  Donor  fhall  have  a 
fpecial  Writ  of  ex  gravi  quere'a,  directed  to  the  Mayor  and  Sheriffs  of  London,  rehearfing  this  fpe- 
cid  Devife  and  the  faid  Matter,  commanding  them  to  call  the  Parties,  and  to  hear  them,  &c. 

and 
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and  to  do  right :  So,  he  fays,  it  appears  that  he  in  Remainder  fhall  have  Advantage  of  the  Con- 
dition if  it  be  broken,  but  that  fhall  be  by  way  of  fuing  this  Action,  and  not  of  Entry  by  Force 
of  the  Condition  not  performed,  and  the  fa  id  Writ  appears  in  the  Regifter :  And  all  this  appears 
in  the  faid  Natura  Brevium.    And  the  Juftices  fad  that  the  Words  of  the  Condition  there  mentioned 
are  not  properly  a  Condition,  but  Words  of  Limitation,  fo  that  in  Senfe  the  Cafe  is  thus  ;  A  Man 
devifes  Land  to  his  Wife  for  Term  of  her  Life,  if  fhe  fo  long  continue  fole,  and  if  fhe  marries, 
the  Remainder  in  Tail,  the  Remainder  to  his  own  right  Heirs,  fo  that  there  the  Marriage  is  the 
Limitation  which  determines  the  Eftate,  and  the  Remainder  there  commences  upon  the  Eftate 
ended.     But  Dyer  faid  that  where  it  feemed  to  Fitzherbert  in  that  Cafe  that  the  Heir  of  the 
Donor  might  not  enter,  in  his  Opinion  he  might  well  enter.     And  fo  this  is  a  good  Precedent  for 
our  Cafe,  that  Words  of  Condition  there  put  in  a  Will  fhall  not  be  taken  as  a  Condition,  but  as 
*  Moor  *9*.      a  Limitation,  for  fo  they  are  moft  confonant  to  Law.     a  And  Dyer  cited  a  Conveyance  which 
Fitz-James,  Chief- Juftice  of  the  King's- Bench,  caufed  to  be  made  to  his  Wife  in  Anno  28  H.  8. 
which  he  had  feen,  whereby  Elizabeth  his  Wife  had  an  Eftate  for  Life  with  Remainder  over,  upon 
Condition  that  if  fhe  mould  make  a  Difcontinuance  of  other  Land  which  was  affured  to  her,  that  then 
her  Eftate  fhould  ceafe,  and  he  in  Remainder  fhould  enter.    And  it  is  to  be  prefumed  that  he  being 
Chief-Juftice  made  this  Eftate  with  the  Affent  of  the  other  Juftices  who  were  his  Companions,  and 
that  they  took  it  that  the  Condition  there  expreffed  was  not  a  Condition,  but  a  Limitation  which 
fhould  end  the  Eftate  of  his  Wife,   fo  that  that  being  determined,    he  in  Remainder  fhould  enter. 
And  if  it  fhall  be  fo  in  that  Cafe  where  it  was  by  Deed,  a  fortiore  fhall  it  be  fo  here  where  it  is  by  laft 
Will,  in  which  the  Intent  rules  the  Words,  and  not  the  Words  the  Intent.     And  Harper  put  many 
is. p.iRoi.    Cafes  to  prove  that  the  b  Intent  in  Devifes  fhall  make  Eftates  to  pafs  contrary  to  the  Rules  of  the 
i89'!*Rep,.r<V-  Common  Law  in  Deeds  or  other  Gifs.     c  As  a  Devife  to  one  for  Life,  where  there  is  no  fuch  Per- 
Hardwickzq,    fori,  the  Remainder  in  Fee,  he  in  Remainder  fhall  take  the  Land,  although  there  is  no  Eftate 
m?.  Devife  F.-*.  precedent.     d  And  if  Land  is  devifed  in  Tail,  the  Remainder  in  Tail,  and  the  firft  Devifee  difa- 
pi.  4.  Swinb.     grees,  he  in  Remainder  fhall  have  it.     c  And  if  one  devifes  Land  to  a  Man  after  the  Death  of  his 
oft  of  Exec?     Wife,  the  Wife  fhall  have  an  Eftate  for  Life,  although  it  be  not  given  to  her,  and  this  is  by  Reafon 
420.  Treat  of    0f  the  Intent.     '  And  he  alfo  cited  the  Cafe  in  10  H.  7.  where  Ceftuy  que  ufe  devifed  that  his  Wife 
1  S3°'         Executrix  fhould  fell  his  Land,  and  died,  and  fhe  took  another  Hufband,  and  fhe  fold  the  Land 
bJpv  Gatttd*  t0  ner  ^a^  fecond  Hufband,  and  the  Sale  was  adjudged  good.     E  And  he  alfo  cited  the  Cafe  in 
Treat,  of  wills  34  Fd.  3.  where  a  Man  had  Iffue  a  Son  and  a  Daughter,  and  devifed  Land  devifeable  to  one  for 
Andrew*sS§iep.  ^e*  uPon  Condition  that  if  the  Son  difturbed  the  Tenant  for  Life,  or  the  Executors  of  their  Ad- 
267.  vin.  Abr.  miniftration,  then  the  Land  fhould  remain  to  the  Daughter,  and  he  died,  and  the  Daughter,  after 
c.\.  pTi'."  "   tne  Death  of  the  Tenant  for  Life,  brought  a  Formedon  in  Remainder  againfttheSon,  and  alledged 
SameLawwhere  that  he  had  difturbed  the  Tenant  for  Lite  and  the  Executors,  and  the  Son  traverfed  it,  and  there- 
fta'eifdevifed  *  upon  Iffue  was  joined.     So  that  there  the  Condition  took  away  the  Fee  out  of  the  Son,  and  put  it  in 
to  an  incapable   the  Daughter  by  the  Allowance  of  the  Law,  in  order  to  perform  the  Intent  of  the  Devife,  although 
Mon°k,5Dy.ai27.  the  Remainder  did  not  veft  when  the  firft  Eftate  took  Effect.   And  upon  this  Principle  Weft  on  cited 
P6  S4'  Br't)  trie  Cafe  which  is  alledged  by  Fitzherbert  tit.  Devife  pi.  18.  and  is  there  cited  to  be  in  28  H.  6.    viz. 
247'.  s*ran°g*n  '  h  If  Land  is  devifed  to  a  Man  and  to  his  Heirs  Males  of  his  Body,  and  he  has  Iffue  a  Daughter,  who 
j32.Swinb.i8z.  has  Iffue  a  Son.  this  Son  fhall  be  inheritable,  and  yet  of  a  Gift  in  Tail  the  Law  is  otherwife,  and  this 
55.  '  by  the  Opinions  of  all  the  Juflicesin  the  Exchequer-Chamber.     But  Dyer  denied  the  Law  to  be  fo, 

*  t.  37.  h.  6.  t"or  he  faid  there  does  not  appear  to  be  any  Intent  of  the  Devifor  that  the  Son  fhould  inherit,  and 
36.  a.  Dy.  310.  he  faid  that  the  Cafe  is  not  in  the  Book  at  large,  but  Fitzherbert  alledged  it  verbatim  out  of  Statham. 
ioi!9a.  Cro!'E.  And  many  other  good  Cafes  were  cited  by  Harper  and  the  other  Juftices,  which  I  have  forebore  to 
4-3.  2  Browni.  recite  at  large,  becaufe  it  is  my  Defign  only  to  make  a  brief  Memorandum  of  the  Caufe  of  the 
a16.pl  4*1  vin!  Refolution  of  the  Juftices. 

Ab^<l't'ce"         i  ^n^  ^efion  was  m  f°me  Doubt  in  this  Cafe,  whether,  if  Francis  Clerk  had  had  a  Son,  his  Sort 

"Treat of wfiis  fhould   have  entered  and  had  the  Land  by  the  Intent  of  the  Devifor,  and   thereupon  whether  ic 

16. LawofTef-  fhovilcl  be  neceffary  for  the  Plaintiffs  to  fhe w  in  Evidence  that  Francis  had  no  Iffue-,  but  Dyer  faid 

s"  that  the  Words  of  the  Will  are,  "  That  fuch  Perfon  and  Perfons,  and  his  and  their  Heirs,   fo 

(c)andtheBooks  "  vexing,  &c.  fhall  forthwith  be  clearly  difcharged,  excluded,  C5V."  which  Word  (Heirs)  ma- 

there cited.        nifefts  his  Intent  to  be,  that  for  the  Offence  of  the  Anceftor  the  Heir  fhall  be  difinherited:    And 

•r  p. 10.  h.7  20.  fo,  he  faid,  we  fee  that  for  the  Tranfgreffion  of  the  Father  God  will  punifh  the  Children  unto  the 

cutor'sf'T  Exe'  third  and  fourth  Generation,  as  he  faith  in  the  Commandments,  but  that  is  to  be  underftood  in  this 

1  Browni.  67.     World,  for,  as  touching  the  Soul,  the  Son  fhall  not  bear  the  Iniquity  of  the  Father. 

gH       Ed  3<      And  all  the  Juftices  agreed  upon  the  Matter  in  Law,  viz.  that  the  faid  Claufe  of  Reftraint  fhall 

Fitz.  Formedon  be  a  Limitation  which  fhall  determine  the  Eftates,  and  not  a  Condition  requiring  Re-entry,  and 

Ab"  Va- vin.  that  by  the  faid  Adts,  viz.  the  Bargain,  Fine,  and  Recovery,  the  Eftates-Tail  were  ended,  and 

Abr.m.Rc-      that  the  Plaintiffs  might  enter,  and  fhould  not  be  driven  to  any  Formedon  or  other  Suit,  as  they 

f^Anu  27  *('*!■'  mou'd  he  upon  a  Difcontinuance  of  any  other  Eftate-Tail  general  by  Feoffment  or  Fine,  and  by  dying 

,    without  Iffue  after,  for  here  the  Eftate  ended  by  collateral  Limitation,  fo  that  the  Act  which  ends 

fc  c    p    accord 

m.  11.  h.6.  12.  the  Eftate  by  the  Limitation  cannot  make  a  Difcontinuance,  for  the  doing  of  the  Acl  and  the  End 
b  13.  a-3ro^-  of  the  Eftate  come  together  at  one  and  the  fame  Inftant ;  for  the  Fine  levied  by  John  determined  his 
Bro.3fbid°29.'  '  Intereft,  and  was  no  Difcontinuance  to  Francis,  becaufe  the  Eftate-Tail  of  John  was  not  in  cjfe  longer 

Cowel'sInft.i<4. 

Nelf.  Lex  Teft.  301;,  533.    Sed  Contra  Co.  Litt.  25.3.    Hob.  32,   33.    Godolph.  Orph.  Leg-.  331,  §3,  336.  357,  §  II.    Wentw.  OfKofExec.  4T7.  420.  Treat,  of 

Wills  37.    Law  of  Teftaments,  Sec,  69,  70,  where  the  Cafe  of  28  H.  $.  here  cited  is  denied  to  be  Livf.  l  Godb.  102. 

than 
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than  the  Fine  took  Effect,  and  it  being  determined  could  not  be  difcontinued  as  to  him,  or  the 
other,  or  him  in  Remainder,  and  the  Recovery  determined  the  Eftate  of  Francis  which  preceded, 
and  fo  there  is  no  Difcontinuance  to  retard  the  Entry  of  the  Plaintiffs. 

And  afterwards  Judgment  was  prayed   for  the  Plaintiffs,  and  the  Court  faid  that  they  mould 
have  Judgment,  and  they  were  of  Opinion  to  give  Judgment  for  them.     And  then  it  was  fhewn 
that  there  was  a  Fault  in  the  original  Writ,  for  the  Writ  was,  And  fummon you  them  by  good  Sum- 
moners, that  they  may  be  then  before  our  aforefaid  Jujlices  at  Weftminfter,  &c.  and  in  the  Writ  there 
was  no  Mention  before  made  of  the  Juftices,  fo  that  (aforefaid)  was  fuperfluous,  *  and  it  was  faid  *  seeHob.28j, 
that  it  nude  the  Writ  abatable.     And  this  Exception  only  delayed  the  Judgment,  but  did  not  4  Mod-  l6o> 
diminifh  the  Credit  of  the  Opinions  of  the  Juftices  touching  the  principal  Matter.     "Which  Writ,  H«th*sM«. 
with  the  Return  thereof  and  the  Panel,  here  follows.  ^i-  See  Ante 

150,  it  the  Top. 

Elizabeth  by  the  Grace  of  God  of  England,  France,  and  Ireland  Queen,  Defender  of  the  Faith, 
&c.  To  the  Sheriff  of  Middlefex  greeting.  Robert  Newis  and  Scolaftica  his  Wife  have  complained 
to  us,  that  William  Lark  Gentleman  and  John  Hunt  unjuftly  and  without  Judgment  have  diffeiz- 
ed  them  of  their  Freehold  in  South- Mimmes  within  30  Years  now  laft  paft :  And  therefore  we 
command  you  that  if  the  aforefaid  Robert  and  Scolaflica  fhall  make  you  fecure  of  profecuting  their 
Claim,  then  that  you  caufe  that  Tenement  to  be  refeized  of  the  Chatties  which  within  it  were 
taken,  and  it  with  the  Chatties  to  be  in  Peace  until  Wednefday  next  after  one  Month  of  E after 
next  to  come.  And  in  the  mean  time  that  you  caufe  12  free  and  lawful  Men  of  that  Neighbour- 
hood to  fee  the  faid  Tenement,  and  their  Names  to  be  impannelled  ;  and  fummon  you  them  by 
good  Summoners  that  they  may  be  then  before  our  (aforefaid)  Juftices  at  Wejlminfler,  ready 
therein  to  make  Recognition.  And  put  by  Gages  and  fafe  Pledges  the  aforefaid  William  and 
John,  or  their  Bailiffs,  if  they  cannot  be  found,  that  they  may  be  then  there  to  hear  that  Recog- 
nition. And  have  you  there  the  Summoners,  the  Names  of  the  Pledges,  and  this  Writ.  Wit~ 
nefs  ourfelf  at  Weftminjler  the  23d  Day  of  March  in  the  12th  Year  of  our  Reign. 

Lutwych. 

By  R.  Rede,  becaufe  it  is  affirmed  that  the  Tenements  within  fpecified  do  not  exceed  the  Value 
of  40  s.  by  the  Year. 

Pledges  of  profecuting  {£ard°Roe. 

The  within  named  William  Lark  and  John  Hunt  have  nothing,  nor  either  of  them  has  any  Thing 
in  my  Bailiwick,  by  which  they  or  either  of  them  may  be  attached,  nor  have  they  or  either  of 
them  any  Bailiff  or  Bailiffs,  nor  are  they  or  either  of  them  found  in  my  fame  Bailiwick.  The  Re- 
fidue  of  the  Execution  of  this  Writ  appears  in  a  certain  Panel  to  the  Writ  annexed. 


The  Anfwer  of  J^enry  Becher      Sheriff 
£  William  Dan 


The  Names  of  the  Recognitors  of  the  Affize  of  Novel  Diffeizin  between  Robert  Newis  and  Sco 
laftica  his  Wife  Plaintiffs,  and  William  Lark  Gentleman  and  John  Hunt  Defendants,  for  Tenements 
in  South- Mimmes. 

Summoners  of  the  J^ors^g^0^^ 

f John  Ben. 

_„  r  l    t  )  Richard  Fen. 

Manucaptors  of  the  Jurors  jw.Uiam  Py^  and 

(.Hugh  Fly. 

The  Endorfement  on  the  Back  of  the  Names  of  the  Jury. 

Let  the  Affize  be  taken  by  Default,  &c. 

Adjourned  until  Wednefday  next  after  the  Feaft  of  the  Apoftles  Philip  and  James,  and  further 
adjourned  until  Friday  next  after  the  Feaft  of  the  dfcenfion  of  our  Lord. 


5  O  A  Report 
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A  Report  of  a  "Judgment  given,  and  of  the  Cau/es  thereof,  in  the  King's  Bench  in  Trinity 
'Term  in  the  i^th  Tear  of  the  Reign  of  Queen  Elizabeth,  upon  a  fpecial  VerdiSi  found  in  a 
Bill  of  Ejectione  firmae  there  brought  by  Anticle  Bracebridge  Plaintiff  again]}  Richard 
Cook,  otherwife  Smith  Defendant,  upon  an  EjeBment  of  a  Houfe  and  30  Acres  of  Land, 
20  Acres  of  Meadow,  and  40  Acres  of  Fajlure  -with  the  Appurtenances  in  Kinfbury  in 
the  County  of  Warwick.  And  the  Record  is  entered  in  Michaelmas  Term  13  &  14  Eliza- 
beth, Rot,  325,  and  was  as  follows. 

mnahk.-  RE  ^  remembered,  that  otherwife,  viz.  in  the  Term  of  St.  Michael  laft  pafr,  before  the  Lady 
same  Prudent  £>  tne  Queen  at  Weslminfter  came  Anticle  Bracebridge  Gentleman  by  Richard  Bft  his  Attorney, 
Raft.^Entr.  256.  an^  proc£ucec|  here  in  the  Court  of  the  faid  Lady  the  Queen  then  there  his  certain  Bill  againft 
Richard  Cook  otherwife  Smith  in  the  Cuftody  of  the  Marfhal,  &c.  of  a  Plea  of  Trefpafs  and  Eject- 
ment of  a  Farm  ;  and  there  are  Pledges  oi  profecuting,  viz.  John  Doe  and  Richard  Roe.  Which 
faid  Bill  follows  in  thefe  Words,  fs.  IFarzvick  fs.  Amide  Bracebridge  Gentleman  complains  of  Rich- 
ard Cook  otherwife  Smith  in  the  Cuftody  of  the  Marfhal  of  the  Marfhalfea  of  the  Lady  the  Queen 
before  the  Queen  herfelf,  for  this,  viz.  whereas  one  Jboynas  Bracebridge  o\  Kinjbury  in  the  County 
aforefaid  Efquire  was  feized  in  his  Demefn  as  of  Fee  of  and  in  one  Meffuage  with  the  Appurte- 
nances in  Kinjbuiy  aforefaid,  and  of  and  in  30  Acres  of  Land,  20  Acres  of  Meadow,  and  40  Acres 
of  Pafture  with  the  Appurtenances  in  Khfoury  aforefaid,  late  in  the  Tenure  or  Occupation  of 
Thomas  Smith;  and  being  fo  feized  thereof,  the  fame  Thomas  Bracebridge  the  26th  Day  of  Auguft 
iu  the  4th  Year  of  the  Reign  of  Lord  Edward  6.  late  King  of  England,  at  Kinjbury  aforefaid,  by 
his  certain  Indenture  fealed  with  the  Seal  of  him  the  faid  Thomas,  bearing  Date  the  fame  Day  and 
Year,  demifed,  granted,  and  to  Farm  let  the  Meffuage  aforefaid  and  other  the  Premiffes  with 
the  Appurtenances  to  George  Griffith  of  Wuhenorc  in  the  County  of  Stafford  Knight,  by  the  Name 
of  one  Meffuage  or  Tenement  called  the  Cliff  in  Knjbury  aforefaid  then  in  the  Tenure  of  the  faid 
Tbomis  Smith  :  To  have  and  to  hold  the  aforefaid  Meffuage  and  other  the  Premiffes  with  the  Ap- 
purtenances to  the  aforefaid  George  Griffith  Knight,  his  Executors  and  Affigns,  from  the  Feaft  of 
St.  Michael  the  Archangel  next  following  the  Date  of  the  faid  Indenture,  unto  the  End  and  Term 
of  70  Years  from  thence  next  following  and  fully  to  be  compleat.  By  virtue  of  which  faid  Demife 
the  fame  George  into  the  Meffuage  aforefaid  and  other  the  Premiffes  with  the  Appurtenances,  after 
the  aforefaid  Feaft  of  St.  Michael  the  Archangel,  entered,  and  was  thereof  pcffeffed  ;  and  being  fo 
thereof  poffeffed,  the  fame  George  afterwards,  viz.  the  14th  Day  of  'November  in  the  abovefaid  4th 
.Year  of  the  Reign  of  the  faid  late  King  Edward  6.  at  Kinjbury  aforefaid,  by  his  certain  Indenture 
fealed  with  the  Seal  of  him  the  faid  George  Griffith^  bearing  Date  the  fame  Day  and  Year,  demif- 
ed, granted,  and  to  Farm  let  the  Meffuage  arorefaid  and  other  the  Premiffes  v/ith  the  Appurte- 
nances, by  the  Name  of  his  faid  late  Meffuage  or  Tenement  with  the  Appurtenances  ca;led  the 
Cliff  in  Kinjbury  aforefaid,  to  the  aforefaid  Amide  Bracebridge  :  To  have  and  to  hold  the  aforefaid 
Meffuage  and  other  the  Premiffes  with  the  Appurtenances  to  the  aforefaid  Anticle  Bracebridge,  his 
Executors  and  Affigns,  from  the  Feaft  of  the  Annunciation  of  the  bleffed  Virgin  Mary  next  follow- 
ing the  Date  of  the  faid  Indenture  for  and  during  the  whole  Term  aforefaid  of  the  faid  George 
then  to  come  of  and  in  the  Premiffes.  By  virtue  of  which  faid  Demife  and  Grant  the  fame  Anticle 
Bracebridge  into  the  Meffuage  aforefaid  and  other  the  Premiffes  with  the  Appurtenances,  aftef 
the  aforefaid  Feaft  of  the  Annunciation  of  the  bleffed  Virgin  Mary,  entered,  and  was  thereof  poi- 
feffed,  until  the  aforefaid  Richard  Cook  otherwife  Smith  afterwards,  viz.  the  26th  Day  of  Novem- 
ber in  the  12th  Year  of  the  Reign  of  the  laid  Lady  the  Queen  nowy  with  Force  and  Arms,  &c. 
into  the  Meffuage  aforefaid  and  other  the  Premiffes  with  the  Appurtenances  upon  the  Poffeffion 
of  the  faid  Anticle  thereof  entered,  and  the  faid  Anticle  from  his  Farm  aforefaid,  his  Term  afore- 
faid therein  not  yet  ended,  ejected,  expelled,  and  amoved,  and  the  faid  Article  from  the  Poffef- 
fion thereof  held  out,  and  yet  holds  out,  and  other  Wrongs  to  him  did,  againft  the  Peace  of  the  faid 
Lady  the  Queen  now,  and  to  the  Damage  of  the  faid  Anticle  60  I.  and  therefore  he  brings  Suit,  &c. 

And  now  this  Day,  viz.  Tuefday  next  after  the  Qciave  of  St.  Michael  in  this  fame  Term,  until 
which  Day  the  aforefaid  Richard  Cook  had  Leave  to  imparl  to  the  Bill  aforefaid,  and  then  to  an- 
fwer,  &c.  before  the  Lady  the  Queen  at  IVeftminsler  came  as  well  the  aforefaid  Anticle  by  his  At- 
torney aforefaid    as   the    aforefaid    Richard  Cook   otherwife    Smith  by  Michael  Lowe  his  Attor- 
rimeonNot      ney.     And  the  fame    Richard  Cook   otherwife  Smith  defends    the  Force  and  Injury  when,   Sec. 
G'MltY-  and   fays   that  he  is  not   guilty  thereof,  and  of  this  he  puts  himfelf  upon  the  Country,  and  the 

aforefaid  Anticle  likewife,  &c.  Therefore- let  a  Jury  come  thereon  before  the  LaJy  the  Queen  at 
Wejlminsler  on  Wednejday  next  after  the  Octave  of  St.  Hillary,  and  who  neither,  &c.  to  recoo-- 
pofl„,  nize,  &c.  becaufe  as  well,  &c.  The  fame  Day  is  given  to  the  Parties  aforefaid  there,  &c.  After- 
wards at  the  Day  and  Place  within  contained  before  James  Dyer  Knight  Chief  Juftice  of  the  Lady 
the  Queen  of  the  Bench,  and  Nicholas  Bo.rham  one  of  the  Serjeants  of  the  faid  Lady  the  Queen  at 
Law,  Juftices  of  the  Lady  the  Queen  affigned  to  take  Aflizes  in  the  County  of  Warwick,  by  the 

Form 
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Form  of  the  Statute  &c.  came  as  well  the  within  named  Anticle  Bracebridge  by  Thomas  Fosler  his  At- 
torney, as  the  within  written  Richard  Cook  by  Thomas  Callow  his  Attorney.    And  the  Jurors  of  the 
Jury  whereof  Mention  is  within  made  being  called  likewife  came.     Who  to  fay  the  Truth  of  the  SpecIal  Verdia- 
within  contained  being  chofen,  tried,  and  fworn,  fay   upon  their  Oath  that  the  within  named 
Thomas  Bracebridge  wasfeized  of  the  Tenements  aforefaid  within  fpecified  with  the  Appurtenances 
in  his  Demefn  as  of  Fee.     And  being  fo  thereof  feized,  the  fame  Thomas  Bracebridge  within  fpeci- 
fied, the  26th  Day  of  Auguft  in  the  4th  Year  of  the  Reign  of  the  within   named  late  Kincr  Ed- 
ward 6.  within  fpecified,  demifed  to  the  within  named  George  Griffith  the  Tenements  aforefaid 
with  the  Appurtenances  :  To  have  and  to  occupy  to  the  fame  Gecrge  Griffith  and  his  AfTio-ns  from 
the  within  fpecified  Feaft  of  St.  Michael  the  Archangel  then  next  following  until  the  End  and  Terrrr 
of  60  Years  from  thence  next  following  and  fully  to   be  compleat.     By  virtue  of  which  Demife 
the  fame  George  Griffith  was  of  the  Tenements  aforefaid  with   the  Appurrenances   poffeffed  ;  and 
being  fo  thereof  poffeffed,  and  the  aforefaid  Thomas  Bracebridge  being  feized  of  the  Reverfion  of 
the  Tenements  aforefaid  with  the  Appurrenances  in  his  Demefn  as  of  Fee  and  Right,  the  fame 
George  the  within  written  14th   Day  or  November  in  the  abovefaid   4th  Year  of  the  Reign  of  the 
aforef  id  late  King  Edward  6.  granted  all  his  Eftate,  Intereft,  and  Term  of  Years,  which  he  then 
had  to  come  or  and  in  the  Tenements  aforefaid  with   the  Appurtenances,  to  the  aforefaid  Aniicle 
Bracebridge,  and  to  one  Joice  then  Wife  of  the  aforefaid  Thomas  Bracebridge.      By  virtue  of  which 
Grant  the  aforefaid  Thomas  Bracebridge  and  Joke  in  Right  of  the  fame  Joice,  and  the  fame  Article 
in  his  own  proper  Right,  were  of  the  Premiffes  aforefaid  poffeffed.  And  they  being  fo  thereof  pof- 
feffed, the  aforefaid  Joice  afterwards  died,  after  whofe  Death  the  aforefaid  Thomas  Bracebridge  like- 
wife  died,  after  whofe  Deaths  the  aforefaid  Anticle  Bracebridge,  claiming  the  Tenements  aforefaid 
with  the  Appurtenances  by  Reafon  of  the  Grant  aforefaid  by  the  aforefaid  George  Griffith  to  the 
fame  Anticle  and  to  the  aforefaid  Joice  in  Form  aforefaid  made,  into  the  fame  Tenements  with  the 
Appurtenances  entered,  and  was  thereof  poffeffed,  until  the  aforefaid  Richard  Cook,  the  within  writ- 
ten 26th  Day  of  November  in  the  within  written    12th  Year  of  the  Reign  of  the  faid  Lady   the' 
Queen  now,  into  the  Tenements  aforefaid  with  the  Appurtenances  upon  the  Poffefiion  of  the  afore- 
faid Anticle  thereof  re-entered,  and  the  faid  Anticle  from  his  Farm  thereof  ejected.    But  whether  the 
Entry  and  Ejectment  of  the  aforefaid  Anticle  be  an  Ejectment  of  the  whole  Tenements  aforefaid  with 
the  Appurtenances,  or  of  a  Moiety  of  the  fame  Tenements  with  the  Appurtenances,  or  not,  the  fame 
Jurors  are  who'ly  ignorant,  and  therein  they  pray  the  Advice  and  Difcretion  of  the  Juftices  aforefaid 
and  of  the  Court,  &c.   And  if  upon  the  whole  Matter  aforefaid  in  Form  aforefaid  found  it  fhall  feem 
to  the  fame  Juftices  that  the  fame  Ejectment  of  the  aforefaid  Anticle  is  an  Ejectment  of  the  fame 
Anticle  out  of   the  whole  Tenements    aforefaid  with  the  Appurtenances, 'then  the  fame  Jurors 
fay  upon  their  Oath  that  the  aforefaid  Richard  Cook  is  guilty  of  the  Trefpafs  and  Ejectment  within 
fpecified  in  the  whole  Tenements  aforefaid  with   the  Appurtenances,  as  the  fame  Anticle  within 
complains  againft  him,  and  then  they  affefs  the  Damages  of  the  faid  Anticle  by  Occafion  of  the 
faid  Trefpafs  and  Ejectment,  befides  his  Cofts  and  Charges  by  him  about  his   Suit  in  this  Behalf 
expended,  to  6 1,  and  for  thofe  Cofts  and  Charges  to  20  s.     And  if  upon  the  whole  Matter  afore- 
faid it  fhall  feem  to  the  Juftices  aforefaid  that  the  fame  Ejectment  of  the  aforefaid  Anticle  is  an 
Ejectment  of  the  fame  Anticle  out  of  the  Moiety  only  of  the  fame  Tenements  with  the  Appurte- 
nances, then  the  fame  Jurors  fay   upon  their  Oath  that  the  aforefaid  Richard  Cook  is  guilty  of  the 
Trefpafs  and  Ejectment  within  written  of  and  in  the  Moiety  of  the  Tenements  aforefaid  with  the 
Appurtenances,  as  the   fame  Anticle  within  complains  againft  him,  and  then   they  affefs  the  Da- 
mages of  the  faid  Anticle  by  Occafion  of  the  faid  Trefpafs  and  Ejectment  thereof,   befides  his  Cofts 
and  Charges  by  him  about  his  Suit  in  this  Behalf  expended,  to  60s.  and  for  thofe  Cofts  and  Char- 
ges to  20  s.  &c.  and  then  the  fame  Jurors  further  lay  that  the  aforefaid  Richard  Cook  is  not  guilty 
of  the  Trefpafs  and  Ejectment  within  fpecified  of  and  in  the  other  Moiety  of  the  Tenements  afore- 
faid with  the  Appurtenances,  as  the  fame  Richard  within  has  alledged,  &c. 

The  CASE. 

IT  appears  by  the  Record  that  the  Plaintiff  has  declared  upon  a  Leafe  for  70  Years  made  by  Hufband  makes 
Thomas  Bracebridge  to  Sir  George  Griffith  Knight  the  26th  Day  of  Auguft  Anno  4.  Edw.  6.  to.  have  £*S£'SS'" 
and  to  hold  from  the  Feaft  of  St.  Michael  the  Archangel  then  next  following  •,  by  Reafbn  whereof  Sir  u:~  Te<-m  f°  the 
George,  after  the  faid  Feaft  of  St.  Michael,  entered,  and  was  poffeffed.    And  being  fo  poffeffed,  he  the  forlndl*6  Lsf' 
14th  Day  of  November  in  the  faid  4th  Year  of  the  Reign  of  King  Edw.  6.  demifed  and  granted  the  singer,  the 
faid  Tenements  to  the  faid  Plaintiff,  to  have  and  to  hold  from  the  Feaft  of  the  Annunciation  of  wl^^h' 
our  Lidy  then  next  following  curing  all  the  faid  Term  then  to  come;    by  Reafon  whereof  the  Str-'»s<:r  'fur- 
Plaintiff  after  the  fame  Feaft  entered,  and  was  poffeffed  until  the  Defendant  the  26th  Day  of  fja- l^t'hl^a * 
vember  in  the  12th  Year  of  the  Reign  of  the  prefent  Queen  oufted  him.     The  Defendant  pleaded, hive  tUe  »'^= 
not  guilty,  and  the  Matter  was  tried  by  Nifi  Prius  in  the  County  of  Warwick,  where  the  Jury  for  fhe'lm^df- 
gave  a  fpecial  Verdict,  and  found  that  the   faid  Thomas  Bracebridge  was  feized   in  Fee,  and   made  a,e.F''iateofi"- 
the  Leafe  to  the  faid  Sir  George  Griffith,  as   it  was  alledged   in  the  Declaration  ;  but  they  found  u.'.iiVmcf.ii'^,'.'''- 

rherge  [he's  :  ■  . 
Moiety  of  the  Term,  and  fo  diffolve  the  Jointennncy  between  the  Wife  and  the  Stranger,  but  the  fame  continued  nqtwfthftanding  the  Coverture  andfotheSti  n- 
ger  hao  Title  to  the  whole  by  Survivorship.  S.  C  Vin.  Abr.  tit.  Merger  G.  pi.  6. 

5  further. 
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further,  that  the  faid  Sir  George  made  the  Grant  the  faid  14th  Day  of  November  to  the  faid  Plain- 
tiff and  to  Joke  then  Wife  of  the  faid  Thomas  Bracebridge  the  Leffor,  by  Reafon  whereof  the  faid 
Thomas  Bracebridge  and  Joice  in  Right  of  the  faid  Joice,  and  the  Plaintiff  in  his  own  proper  Right, 
were  poffeffed  of  the  Premiffes,  and  afterwards  the  faid  Joice  died,  and  after  that  the  faid  Thomas 
Bracebridge  died,  whereby  the  faid  Plaintiff  claiming  the' whole  continued  in  Poffeffion  until  the  De- 
fendant the  faid  26th  Day  of  November  oufted  him.  But  whether  this  Oufter  fhall  be  faid  an  E- 
jedlment  of  the  Plaintiff  out  of  all  the  Tenements,  or  only  out  of  the  Moiety  of  them,  or  not, 
the  Jurors  were  ignorant,  and  they  prayed  the  Advice  and  Difcretion  of  the  Juftices,  and  if  it 
fhould  feern  to  the  Juftices  that  the  faid  Ejectment  fhall  be  faid  an  Ejectment  of  the  Plaintiff  out 
of  all  the  Tenements,  then  they  faid.  that  the  Defendant  was  guilty  of  the  Trefpafs  and  Ejeclment 
within  fpecified,  as  the  Plaintiff  has  alledged,  and  then  they  affefTed  Damages  to  61.  and  Cofls  to 
20  s.  And  if  it  fhould  feem  to  the  Juftices  that  the  faid  Ejectment  fhall  be  faid  an  Ejectment  of 
the  Plaintiff  out  of  the  Moiety  of  the  Tenements  only,  then  they  faid  that  the  Defendant  was 
guilty  of  the  Trefpafs  and  Ejectment  for  the  Moiety,  and  then  they  affefTed  Damages  to  3  /.  and 
Cofts  to  20  J.  and  then  they  faid  that  he  was  not  guilty  of  the  Trefpafs  and  Ejectment  within  fpe- 
cified of  and  in  the  other  Moiety  of  the  faid  Tenements. 

And  whether  the  Plaintiff  fhould  have  Judgment  upon  this  Verdict  for  the  Moiety  only,  or  for 
the  whole,  was  often  debated  the  laft  Eafter  Term,  and  this  Term  alfo.  And  for  the  one  Moiety 
the  Title  of  the  Plaintiff  was  held  to  be  good  without  Queftion,  but  the  Doubt  lay  upon  the  other 
Moiety  which  the  Wife  had,  viz.  whether  the  Title  of  the  Plaintiff  fhould  be  good  as  to  that, 
or  not,  for  if  the  Plaintiff  has  not  a  good  Term  in  that  Moiety,  then  he  cannot  have  Judgment 
to  recover  the  fame  Moiety.  And  as  to  the  Right  and  Title  thereof  the  Matter  was  divided  into 
two  diftinct  Points. 
Th- Points  of  The  firft  was,  when  Sir  George  Griffith  had  a  Leafe  for  Years  of  the  whole,  and  granted  over 
the  cafe.  his  Eftate  to  a  Feme-covert  and  another,  (admitting  that  the  Hufband  had  not  the  Reverfion 
thereof)  whether  or  no  thereby  the  Term  remained  in  Jointure,  or  if  the  Jointure  was  diffolved  by 
the  Intereft  of  the  Hufband. 

The  fecond  was,  (admitting  that  it  continued  in  Jointure  in  fuch  Cafe)  whether  or  no  the  im- 
mediate Freehold  and  Inheritance  which  the  Hufband  had  fhall  merge  the  Term  which  the  Wife 
a  1  Finch  30.  had  in  the  Moiety,  and  fo  diffolve  the  Jointure  between  the  Wife  and  AnticJe  the  Plaintiff. 
2  Finch  <2.  ^  ^ncj  as  to  the  firft  Point,  the  Court  held  the  Law  to  be,  a  that  if  a  Man  who  has  a  Leafe  for 
vin.^Abntk.7' Years  grants  his  Term  to  a  Feme-covert  and  another,  bor  if  a  Feme-foie  and  another  are  Jointe- 
joimenants  e.  nants  for  Years,  and  fhe  takes  Hufband,  the  Jointure  is  not  diffolved,  but  continues,  and  the 
P ' '  '  Survivor  of  the  Wife  or  of  the  Stranger  fhall  have  the  whole  Term  in  that  Cafe,  becaufe  a  Term 

PkwjLit(£l5.'b"for  Years  is  a  Chattle  real,  in  which  Cafe  the  Marriage  of  the  Wife  fhall  not  c  deveft  the  Term 
§  *6s-  out  of  the  Wife,  but  fhe  has  an  Eftate  in  it  as  fhe  had  before,  fo  that  if  a  Stranger  oufts  them, 

c  Ante  i9I  (g).  d  the  Wife  ought  to  join  with  the  Hufband  in  bringing  an  Ejetlione  firm*,  and  the  Wife  fhail  have 
A  -c-  „u  Tudwment  as  well  as  the  Fiufband  :  e  And  if  a  Woman  who  has  a  Term  for  Years  takes  Hufband, 
2  Finch  42.  the  Hufband  cannot  devife  the  Term  to  another  by  his  Teftament,  for  the  Wife  at  the  Time  of  his 
46db.C3'Buift.  Death,  and  before  his  Death,  had  an  Eftate  in  her,  which  fhall  prevent  the  Devife  and  frufbate  it; 
i6+. '  f  and  if  the  Hufband  in  his  Life  time  had  granted  a  Rent-charge  out  of  the  Term,  the  Wife  Sur- 

eCo-  Litt-  35'-vivor  fhould  avoid  the  Charge  and  all  other  Incumbrances,  for  fhe  being  the  Survivor  is  remitted 
344.  pk'4.  cro.to  the  Term,  which  the  Coverture  does  not  deveft  out  of  her.  g  But  otherwife  it  is  of  Chatties 
''  3t4nIchinchPer^ona^'  f°r  ^a  Woman  wno  nas  perfonal  Goods  takes  Hufband,  the  Law  devefts  the  Property 
G°doV"orph.'out  of  the  Wife,  and  vefts  it  in  the  Hufband  only.  h  And  fo  is  it  if  a  Stranger  gives  perfbnal 
sHnb°'  ,3s8^4'Goods  to  a  Feme-covert  and  to  another,  the  Jointure  is  prefently  fevered  by  the  Law,  fo  that  the 
ok  of  Exec',  whole  fhall  not  go  to  the  Survivor  of  the  Wife  or  the  other,  but  the  Hufband  and  the  other  are 
2l' ;825;^ft Tenants  in  Common  prefently,  and  the  Title  of  fuch  of  them  as  firft  dies  fhall  go  to  the  Execu- 
te opinion  of  tors:  For  Chatties  perfonal  are  efteemed  in  Law  of  lefs  Value,  and  are  of  a  bafer  Degree  than 
^'Y'p"2'H'4'Chattles  real,  and  fo  there  is  a  Diverfity  between  them.  Wherefore  here  inafmuch  as  this  is  a 
f  m  h  6  Chattle  real,  the  Coverture  of  the  Wife  makes  no  Severance  of  the  Jointure,  nor  is  it  any  Impedi- 
i,2.'pL6.'Fit2.ment  to  the  Plaintiff's  having  the  whole  as  Survivor,  iffobe  the  other  Point  does  not  hurt  him. 
ChtIM  3'  h°6  ^nc*  as  t0  t^'s'  lt  was  ^  t'iac  ^  Cale  is  no  o^her  than  this,  viz.  !  if  the  Leffor,  who  has  the 
^Fitz.'ibid^Fee-fimple,  marries  with  a  Woman  his  Leffee  for  Years,  or  if  the  Hufband  makes  a  Leafe  for 
is™'  b  Co\u^'  Years,  and  the  Leffee  grants  his  Eftate  to  the  Wife  of  the  Leffor,  whether  this  fhall  extinguifh 
1  Roi.Abr.  344. the  Leafe  for  Years,  or  not,  for  if  it  fhall,  the  Moiety  of  the  Leafe  in  our  Cafe  is  extinguifhed  and 
Pi'.l."  1  Finch  merged  by  the  immediate  Inheritance  which  the  Hufband  had  in  the  Land.  And  the  Court  held 
30. 2  Finch  43.  the  Law  to  be,  k  that  the  immediate  Eftate  of  Inheritance  which  the  Hufband  here  had  fhall  not 
iBac.nA3b?.6287.rnerge  or  extinguifh  the  Moiety  of  the  Term  which  the  Wife  had,  any  more  than  in  the  other 


Cafes  abovefaid,    becaufe  he   had  the  Inheritance   in  his  own  Right,  and  the  Term  in  Right 
j.'pi"'."'"7'  of  his  Wife,  in  which  Cafe  the  Freehold  and  Inheritance  of  the  Hufband,  wherein  the  Wife 


Z  M.  2i.  H.  7. 


FJwBx. ,  Dr.  &  nas  nothing,  fhall  not  merge,the  Term  of  the  Wife.  For  the  Law  which  carries  in  itfelf  Reafon 
7  fo.  23.  Dy.^and  Equity  will  not  do  Prejudice  to  another,  and  here  the  Wife  is  other  than  the  Perfon  who  has 

pi.  5.  Co.  Litt. 

185.  b.  300,  a.  3;i.b.  2  Brownl .  or.  I  Finch  29,  30.  2  Finch  42,  43.  Godolph.  Orph.  Leg.  30.  1  Bac.  Abr.  2^9.  Cowel's  Lift.  26.  h  x  Finch  30.  2  Finch  43. 
•  That  the  Inheritance  in  the  Hufband  does  not  extinguish  the  Term  for  Years  in  the  Cife  here,  See  Co.  Litt.  338.  b.  1  Roi.Abr.  934,  pi.  n,  12.  a  Rol,  R.  472. 
Cro.   J.    275.    3  Bac.  Abr,455,  456.  Godb,  2,  per  Maniuood.  4Leon.  3S,  per  Idem.  Jenk.  73.  Hetl.  36.         k  Vin.  Abr.  tit.  Merger  G.  pi.  6. 

the 
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the  Inheritance,  and  the  Marriage  .of  Hufband  and  Wife  is  a  laudable  Thing,  for  which  Reafon 

the  Law  wiil  not  prejudice  the  Wife  in  her  Chatties  real,  which  are  Things  of  Continuance,  and 

of  more  Value  and  Worth   than  Things  perfonal.     a  Neverthelefs  the   Hufband  himfeif  might  a  That  the  Huf- 

have  given  away  the  Wife's  Term  by  an  exprefs  Act,  as  if  he  had  made  a  Feoffment  of  the  Land,  JjJ^^J^g8 

or  a  new  Leafe,  or  the  like,  b  but  forafmuch  as  he  has  not  done  this  nor  any  Thing  elfe  with  the  0ftheChatti« 

Land,  and  has  made  no  Difpofition  at  all  of  it,  but  has  left  it  to  the  Judgment  of  the  Law,  the  ^t^Jm. 

Lav/  will  preferve  the  Eftate  of  the  Wife,  which  Eftate,  as  to  her,  is  disjoined  from  the  Freehold  J'cap.  f.  cL' 

andtheFeefimple.  Tl-f^T 

And  yet  it  was  objected  on  the  Part  of  the  Defendant,  that  during  the  Coverture  the  Term  c.  344.  i  Finch 
which  the  Wife  had  in  the  Moiety  was  fufpended,  fo  that  upon  the  Oufter  Anticle  the  Plaintiff  ^'"^^ 
alone  ouo-ht  to  have  an  Ejetlione  Jir  ma  for  the  Moiety,  and  the  Hufband  and  Wife  could  not  join  343.  f.  pi.  2. ' 
in  the  Suit,  but  the  Hufband  mould  be  driven  to  his  Action  real  upon  the  Oufter,  and  could  have  lBac-Abr.286. 
no  Aclion  in  Refpect  of  the  Term,  becaufe  the  Term  was  fufpended  for  the  Moiety  :  And  foraf- b  1Bac.Abr.a87- 
much  as  during  the  Coverture  the  Term  was  fufpended  for  the  Moiety,  the  Hufband  (it  was  faid) 
mio-ht  have  had  an  Action  of  Debt  againft  Anticle,  or  might  have  diftrained  him  for  the  Moiety 
of  the  Rent  leferved,  if  any  Rent  was  relerved,  for  that  which  is  fufpended  is  not  in  EJfe  for  the 
Time,  and  if  the  one  Moiety  of  the  Term  was  not  in  EJfe  during  the  Time  of  the  Coverture, 
from  thence  it  follows  that  for  the  Time  there  was  a  Severance  of  the  Jointenancy  of  the  Term, 
and  if  fo,  then  Anticle  the  Plaintiff,  during  the  Coverture,  ought  to  have  paid  the  Moiety  of  the 
Rent  referved  for  that  Moiety  which  was  in  EJfe,  and  from  thence  the  Counfel  for  the  Defendant 
inferred,  that  if,  during  the  Coverture,  there  was  a  Severance  of  the  Jointure,  becaufe  the  one 
Moiety  was  in  EJfe,  and  the  other  was  fufpended,  then  Anticle  the  Survivor  lhall  not  have  the 
whole  by  Survivorship,  c  for  no  Jointenant  (hall  have  the  Part  of  the  other  as  Survivor,  except  eS.  p.  Co.iitt. 
the  Thino-  be  in  Jointure  at  the  Inftant  of  the  Death  of  him  that  dies  firft :  d  As  if  a  Man  has  a  188.  a. 
Rent  in  Fee  out  of  Land,  and  grants  it  to  the  Tenant  of  the  Land  and  to  another  in  Fee,  if  the  <is.  p.  1R0I. 
Tenant  of  the  Land  dies,  the  other  fhall  not  have  the  whole  as  Survivor,  becaufe  the  Rent  as  to  L.bp.9co. Liu." 
the  Moiety  merged  in  the  Land,  and  for  the  other  Moiety  was  in  EJJe  ;  and  forafmuch  as  it  was  not  188.  a.   Davis 
in  Jointure  at  the  Time  of  the  Death  of  him  that  died  firft,  the  Survivor   fhall  have  only  the  s* a' 
Moiety  of  the  Rent  which  he  had  before  ;  fo  here,  (it  was  faid  by  them)  if  the  Moiety  of  the  Wife 
was  fufpended,  and  not  in  Jointure  with  the  other  Moiety  at  the  Time  of  the  Death  of  the  Wife, 
then  Anticle  the  Survivor  cannot  have  the  Moiety  which  the  Wife  had. 

But  this  Objection  and  the  Reafoning  thereof  was  not  allowed,  becaufe  the  Term  here  cannot  be 

refembled  to  the  Cafe  of  a  Rent.     For  when  a  Rent  is  granted  to  the  Tenant  of  the  Land  and  to 

another,  the  Rent  for  the  Moiety  is  merely  extinct  for  ever,  if  the  Tenant  has  as  great  an  Eftate 

in  the  Land  as  he  has  in  the  Rent,  and  if  fo  be  he  has  a  leffer  Eftate,  then  the  Moiety  of  the  Rent 

is  fufpended  for  the  Time,  and  that  which  is  fufpended  is  not  in  EJfe  for  the  Time,  and  that  which 

is  not  in  EJfe  cannot  be  in  Jointure  for  the  Time  of  its  Non-exiftence.     But  here  the  Land  was  in 

Jointure,  and  was  always  in  EJfe,  and  could  not  be  in  Sufpenfe,  or  want  Exiftence,  but  here  there 

were  divers  Times  in  the  Land,  for  Anticle  and  the  Wife  had  one  Time  in  the  Land,  viz.  a  Leafe 

for  70  Years,  and  the  Hufband  after  that  had  another  Time  in  the  Land,  viz.  a  Time  infinite, 

which  was  aFee-fimple,  e  which  Time  infinite  fhould  merge  any  other  leffer  Time  which  the  8  Dav!s  4.  b, 

Hufband  had  fingly  in  the  Land  in  his  own  Right,  as  a  Time  for  Years  or  for  Life;  but  here  the 

leffer  Time  was  not  in  him  fingly,  but  it  was  in  his  Wife  and  Anticle,  and  he  had  nothing  in  that 

leffer  Time  but  by  Reafon  of  his  Wife,  and  then  his  greater  Time,  which  is  infinite,  (hall  not  merge 

the  leffer  Time  which  his  Wife  and  Anticle  had,  but  it  fhall  continue  for  the  Benefit  of  the  Wife, 

and  for  the  Prefervation  of  her  Intereft  :  So  that  there  is  no  Sufpenfion  of  the  Time,  but  there  is 

firft  one  Time,  viz.  70  Years  in  the  Wife  and  Anticle,  and  afterwards  another  diftinct  Time  in  the 

Hufband,  viz.  a  Time  infinite  commencing  after  the  firft  Time,  which  fhall  not  drown  the  firft 

Time,  but  the  fame  fhall  continue  by  good  Reafon  for  the  Benefit  of  the  Wife  and  Anticle,  inaf- 

much  as  the  feveral  Times  are  to  feveral  Purpofes,  and  tend  to  feveraJ  Benefits. 

But  as  to  the  Cafe  put  of  having  the  Moiety  only  of  the  Rent,  during  the  Coverture,  which 
Thomas  Bracebridge  referved,  that  is  upon  another  Reafon,  viz.  forafmuch  as  Thomas  Bracebridge^ 
the  Hufband,  had  the  Occupation  of  the  Land  per  my  et  per  tout  for  the  one  Moiety,  and  Anticle 
had  the  like  for  the  other  Moiety,  it  was  reafonable  that  Anticle  fhould  pay  the  Moiety  of  the  Rent 
for  the  Moiety  of  ..he  Profits  of  the  Land  which  he  had,  and  that  the  Hulband  fhould  lofe  the  other 
Moiety  of  the  Rent,  becaufe  he  had  the  Moiety  of  the  Profits  of  the  Land,  fo  that  the  Reafon 
thereof  ftands  upon  Apportionment,  which  is  another  Ground  of  Law  than  the  Sufpenfion  or  Ex- 
tinguifhment  of  the  Land. 

And  although  it  fhould  be  admitted,  that  upon  an  Ejectment,  during  the  Coverture,  the  Huf- 
band and  Wife  fhould  not  join  with  Anticle  in  an  Ejetlione  firma,  that  is  upon  another  Ground  of 
Law  alfo,  for  inafmuch  as  the  Ejectment  is  a  Diffeizin  to  the  Hufband  of  the  whole  Land,  he  fhall 
have  an  Affize  or  a  Writ  of  Entry  upon  a  Diffeizin  for  the  whole  Land,  and  fhall  take  from  the 
Diffeizor  all  that  he  had  gained  by  the  Diffeizin,  viz.  the  Fee-fimple,  which  Suit  being  of  a  higher 
Nature,  the  Law  adjudges  it  more  fit  for  the  Hufband  to  take  it,  than  the  other  Suit  of  Ejetlione 
jirma,  by  which  he  could  but  recover  Part  of  the  Eftate  taken  from  him,  and  Anticle  might  have 
an  Ejetlione  Jirm<e  for  his  Moiety,  and  recover  his  Damages  for  the  fame;  fo  that  the  Severance  in 
the  Aftion  refts  upon  another  Confideration.     f  And  note  that  if  two,  who  have  Land  to  them  f  iw.46.  Ed.  3. 

21.  b.  Per  Finch' 
der..  H.  34.  H,  6.  31.  b.  Per  Danvers.  M.  3  Ed,  4.  lo.  a,  Dv.  g.  pi.  23,  Co.  Litf.  188.  a.  5  C«.  40.  b.  Bac.  Max.  teg.  la. 
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and  to  the  Heirs  of  one  of  them,  lofe  by  Default,  the  one  fhall  have  a  guod  el  deforceat,  and  the 

other  a  Writ  of  Right. 
*  vb.  Abr.tit.      *  And  it  was  faid  at  the  Bar,  if  Parfon,  Patron,  and  Ordinary  make  a  Leafe  for  Years  of  the 
MergerA.2.pi.3.  Gjebe  land  Qf  the  parfonagC,  and   afterwards  the  Parfon  dies,  and  the  Leffee  for  Years  is  made 

Parfon,  and  afterwards  he  dies,  his  Executors  fhall  not  have  the  Refidue  of  the  faid  Term  which  is 
aThattheTerm  t0  come  becaufe  the  Term  was  ""  extincl  by  the  Freehold  of  the  Land  which  the  Parfon  had  in 
Sf  ?Sof  him,  which  Catiine  Chief  Juftice  denied,  for  he  faid  that  he  had  the  Term  in  his  own  Right,  and 
*-"«47-'  in  the  Capacity  of  his  natural  Body,  and  the  Inheritance  he  had  as  Parfon,  which  is  in  another 
-\Re°on  RAt72'  Capacity,  and  therefore  the  Land  mail  not  be  extinct  5  but  fome  at  the  Bar  faid  that  he  had  both 
winch.  i2o.  jn  £;<,  own  RiCTht  and  to  his  own  Ufe,  and  therefore  they  faid  it  is  reafonable  that  it  ihould  be 
SSSjSfc  extinct,  notwithftanding  that  he  has  them  in  feveral  Capacities,  and  it  is  not  like  to  the  Cafe  where 
2oo.  3  Bac.Abr.  ,     b  Le<jor  nas  a  Term  for  Years  as  Executor  of  the  Leffee,     for  there,  if  he  dies,  the  Term 

455.   And  Co. 

Litt.338.b.L.p.  fhall  be  revived.  .  '  .  .  . 

agrees  with  tht       And  tiie  Court  were  of  Opinion  that  Anticle  the  Plaintiff,  being  the  Survivor,  Ihould  have 

Reafon  hereof.    ^  ^^  ^^  ^  . .  faid  ^^  and  therefore  they  gave  Judgment  that  he  mould  recover  as 

That  itis  not      w  the  ^[0\ety  which  the  Wife  had,  as  the  other  Moiety.     Which  Judgment  was  as  follows. 

extinguifhed,  /        ,MR    ]0    ,7t.  are.  b  For  there  the  Term  is  not  extinguifhed,  S.  P.  Bro.  Surrender  52.  Co.  Litt.  338.  b. 

R6  "if,     J      Zh^Tll Executor  of   Leffee  'for  Years  purchafes  the  Inheritance,  this  merges  the  Term,  for  the  Purchafe  is  his  own  exprefs  Act    a»d 
3  Kac.  Abr.  4oO-     But  i^r  Inheritance  defcended   on  the  Executor,   this  would  likewife  merge  the  Term.     Sed  quart  de  hoc. 

«  Tp  Xi7.l£i    3  Leon,  ii'i! '    S,  thoSh  the  Term  is  not  extinguifhed  ih  this  Cafe,  yet  hereby  it  feems  to  be  inflated  that  the  Term  b  fufpended  during 
the  Life  of  the  Leffo'r,  in  that  it  is  here  faid  to  be  revived  after  bis  Death. 

The  reft  of  the       And  becaufe  the  Court  of  the  Lady  the  Queen  here  is  not  yet  advifed  of  giving  their  Judgment 
Record-  of  and  upon  the  Premiffes,  Day  therefore  is  given  to  the  Parties  aforefaid  before  the  Lady  the 

Queen  ztWeftminfier  until  Friday  next  after  the  Morrow  of  the  Holy  Trinity,  to  hear  their  Judg- 
ment thereon,  becaufe  the  Court  of  the  faid  Lady  the  Queen  here  thereof  not  yet,  &c.  At  which 
Day  before  the  Lady  the  Queen  at  Wefiminfier  came  the  Parties  aforefaid  by  their  Atomies  afore- 
faid whereupon  all  and  lingular  the  Premiffes  being  feen,  and  by  the  Court  of  the  Lady  the  Queen 
here  more  fully  undeiftood,  and  mature  Deliberation  being  thereupon  had,  for  that  it  feems  to  the 
Court  of  the  Lady  the  Queen  here,  upon  the  whole  Matter  aforefaid  in  Form  aforefaid  found,  that 
the  aforefaid  EjecTment  of  the  aforefaid  Anticle  is  an  Ejectment  of  the  whole  Tenements  aforefaid 
judgment.  with  the  Appurtenances,  therefore  it  is  confidered  that  the  aforefaid  Anticle  recover  againft  the 
aforefaid  Richard  Cook  his  Term  aforefaid  yet  to  come  of  and  in  the  faid  Tenements  wholly  with 
the  Appurtenances,  and  the  aforefaid  firft  Damages  by  the  Jurors  aforelaid  in  Form  aforefaid 
affeffed  and  alfo  9 1,  for  his  Cofts  and  Charges  aforefaid  to  the  fame  Anticle  by  the  Court  of  the  Lady 
the  Queen  here  with  his  Affent  of  Increafe  adjudged.  Which  faid  Damages  in  the  whole 
amount  to  15  /.     And  the  aforefaid  Richard  Cook  be  taken,  &V. 

a.  leafes  Land     AFTER  this  Judgment  was  given  and  executed,  the  Matter  was  revived  again  upon  other  Points : 

for  40  Yeamf    J\  Fof  onQ  R       Oowje  had  ouftcd  jutick  Bracebridge  of  40  Acres  of  Pafture  Parcel  of  the  Premiffes, 

iong,eandesafter-  for  wnich  Anticle  brought  a  new  EjeStione  firm*  in  the  King's  Bench  againft  him  for  the  40 .Acres 

wards  leafes  the  ^  pafture    as  appears  by  the  Record  thereof  in  Trinity  Term  17  Elizabeth,  Roll  205.     And  he 

wiThoutCfor  declared  that  Thomas  Bracebridge  and  Jane  his  Wife,  the  12th  Day  of  May  in  the  32d  Year  of  the 

^ood'Leafl    Reign  of  King  Henry  8.  at  Kwjbury  leafed  the  faid  40  Acres  of  Pafture  to  Robert  Perrot^  Joan 

for  a°  many  of    his  wife  from  the  Feaft  of  the  Purification  of  our  Lady  then  next  following  unto  the  End  of  40 

£2K£!  Years  then  next  to  come,  if  the  faid  Robert  and  Joan  or  one  of  them  Ihould  fo  long  live,  by  Force 

firft  Term  ended  wherec,f  they  after  the  faid  Feaft  of  the  Purification  entred,  and  were  thereof  poffeffed.     And  they 

thoefTimeffloT' being  fo  poffeffed,  and  the  faid  Thomas  Bracebridge  being  feized  of  the  Reverfion,  the  fame  Thomas 

by  the  Death  of  bracebridge  the  96th  Day  of  Auguft  in  the  4th  Year  of  the  Reign  of  King  Edward  6.  leafed  the 

IndSuhlr  fame  Tenementsto  George  Griffith  Knight,  to  have  and  to  hold  to  the  fame  George  Griffith  from  the 

commencenot-  Feaft  0f  <SY  Michael  the  Archangel  then  next  following  unto  the  End  and  ierm  ot  70  I  ears  from 

SKlSf  thence  next  to  come,  whereby  the  faid  Sir  George  was  poffeffed  of  fuch  Intereft  of  the  Term  depend- 

Deed,b«tiuthe  -  the  Eftate  0f  the  fcr\  Robert  Perrot  and  Joan.     And  afterwards  the  laid  Sir  George,  the 

EJKSE  I4toth  Day  of  November  in  the  faid  4th  Year  of  the  Reign  of  King  Edward  6.  granted  all  his  Term 

ry  and  not  exe-     JJ  intereft  of  and  in  the  faid  Tenements  to  one  John  Bracebridge,  to  have  from  the  *eait  ot  the 

?£  ASbr.439,  Annunciation  of  our  Lady  then  next  following  during  the  faid  Term  granted  to  the  faid  Sir  George 

XNSES..  in  Form  aforefaid  ;  which  John  Bracebridge  the  6th  Day  of  April  in  the  12th  Year  of  the  Reign  of 

&Br.iS£!  the  prefent  Queen  Elizabeth  granted  all  his  faid  Eftate  and  Intereft  to  Antule  the  Plaintiff,    And 

tit.  Eftate  b.  b.         Jf       ,     ^       h  D      of  jamary  [n  the  15th  Year  of  the  prefent  Queen  Perrot  and  his  Wife 

R/5.T*    died  and  the  faid  Anticle  entered  and  was  poffeffed  until  the  faid  Henry  Clowfe ■the  10th  Day  of  Apnl 

35p°-  fVu8"      in  the  t  7th  Year  of  the  prefent  Queen  entred  into  the  Tenements,  and  ejected  the  laid  Anticle.      i  o 

Pi^-Abr-Ial'^  not>lty,  and  at  ^frms  in  the  County  of  ^Wyhe  Jurors 

found  the  Defendant  guilty  of  the  Trefpafs  and  Ejectment  for  the  Moiety  of  the  faid  Tenements, 

and  for  fo  much  they  affeffed  Damages.     And  as  to  the  other  Moiety  they  gave  a  fpecial  Vcrdift, 

.  and  found  that  the  faid  Thomas  Bracebridge  was  feized  in  Fee  of  the  Manor  oiKinJbury  whereof  the 

4o  Acres  were  Parcel,  and  being  fo  feized,.  he  and  the  faid  Jane  made  the  faid  Leafe  to  Perrot  and 

his  Wife,  as  in  the  Count  is  declared,  and  afterwards  Jane  died,  and  the  faid  Thomas  Bracebridge 

took  to  Wife  loice.     And  the  faid  Thomas  Bracebridge  being  fo  feized  of  the  Manor  and  of  the 

J  Reveriion 
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Reverfion  made  the  Leafe  in  the  faid  4th  Year  of  the  Reign  of  King  Edwr,rd6.  to  the  faid  Sir 
George  Griffith  for  70  Years,  as  it   is  alledged  in  the  Count  5  and  Sir  George  the  faid  14th  Day  of 
November  in  the  faid  4th  Year  of  the  Reign  of  King  Edward  6.  granted  his  Term  and  Intereft  in 
the  faid  40  Acres  of  Pafture  to  the  faid  John  Bracebridge  and  Joke  then  Wife  of  the  faid  'Thomas 
Bracebridge,  to  have  and  to  hold  to  them  from  the  Feaft  of  the  Annunciation  of  our  Lady  then  'next 
following  for  and  during  the  whole  Term  granted  to  the  faid  Sir  George.     And  the  faid  Perrct  and 
his  Wife  being  poffeffed  of  the  faid  40  Acres,  as  is  aforefaid,  and  the  faid  Thomas  Bracebridge  being 
feized  of  the  Manor,  and  of  the  Reverfion  of  the  40  Acres  as  Parcel  of  the  faid  Manor,  the  fame 
Thomas  Bracebridge  the  1 6th  Day  of  Auguft  in  the  5th  Year  of  the  Reign  of  King  Edward  6.  by  his 
Deed  indented  tripartite  gave  and  granted  to  the  faid  Sir  George  Griffith  and  others  the  faid  Manor 
and  all  his  Lands,  Tenements,  Reverfions,  and  other  his  Hereditaments  whatfoever  in  Kin/bury 
aforefaid  and  elfewhere  in  the  County  of  Warwick,  to  have  and  to  hold  to  them  and  to  their  Heirs 
to  their  own  proper  Ufe  for  ever,  upon  Condition  that  they  fhould  pay  to  the  faid  Thomas  Brace- 
bridge within  15  Days  then  next  following  for  the  faid  Tenements  and  Hereditaments   10,000/. 
and  if  they  mould  fail  of  Payment,  that  then  after  the  15  Days  the  Feoffees  and  their  Heirs  and 
Affigns  fhould  fiand  feized  of  the  faid  Manor,  Lands,  Tenements,  Reverfions  and  Hereditaments 
to  the  Ufe  of  the  faid  Thomas  Bracebridge  for  Term  of  his  Life,  without  Impeachment  of  Waft, 
and  after  his  Death  to  the  Ufe  of  Thomas  Bracebridge  his  Son,  and  to  the  Heirs  Males  of  his  Body 
begotten,  with  Remainder  over  to  John  Bracebridge  his  Son,  and  to  the  Heirs  Males  of  his  Body, 
and  fo  to  Anticle  another  of  his  Sons,  with  Remainder  in  Fee  to  the  right  Heirs  of  Thomas  Brace- 
bridge the  Father,  to  which  Feoffment  Perrot  and  his  Wife  attorned,  and  the  faid  Sum  of  10,000  /. 
was  not  paid  within  the  15  Days  according  to  the  Condition,  by  Reafon  whereof,  and  by  a  Statute 
made  the  4th  Day  of  February  in  the  27th  Year  of  the  Reign  of  King  Henry  8.  the  faid  Thomas 
Bracebridge  the  Father  was  feized  of  the  faid  Manor,  Lands,  and  Tenements  for  bis  Life,  the  Re- 
mainder to  the  faid  Thomas  the  Son,  and  to  his  Heirs  Males  of  his  Body,  with  the  other  Remainders 
over.     And  afterwards  Robert  Perrot  died,  and  Thomas  Bracebridge  and  Joice  his  Wife  died,  and 
the  faid  John  Bracebridge  lurvived  the  faid  Joice,  and  afterwards  the  faid  Thomas  Bracebridge  the 
Son,  after  the  Death  of  his  Father,  entered  into  the  faid  Manor,  Lands,  and  Tenements  to  him 
entailed  as  before,  and  was  thereof  feized  in  Tail.     And  afterwards  the  faid  Joan  Perrot  being  pof- 
feffed of  the  40  Acres,  the  faid  John  Bracebridge  afterwards,  viz.  the  6th  Day  of  April  in  the  nth 
Year  of  the  Reign  of  theprefent  Queen  Elizabeth,  gave  and  granted  to  the  faid  Anticle  all  his 
Right,  Intereft,  and  Term  of  and  in  the  faid  other  Moiety  of  the  faid  40  Acres.     And  further 
they  faid  that  the  faid  Thomas  Bracebridge  the  Son,  the  25th  Day  of  January  in  the  13th  Year  of  the 
Reign  of  Queen  Elizabeth  leafed  the  faid  other  Moiety  of  the  faid  40  Acres  to  one  Edward  Buck- 
ingham, to  have  and  to  hold  from  the  Feaft  of  the  Annunciation  of  our  Lady  thsn  next  to  come  unto 
the  End  and  Term  of  5  Years  from  thence  next  following.     And  afterwards,  viz.  the  20th  Day  of 
January  in  the  15th  Year  of  the  Reign  of  Queen  Elizabeth,  the  faid  Joan  Perrot  died,  after  whole 
Death  the  faid  Anticle  now  Plaintiff  entered  into  the  faid  40  Acres  of  Pafture,  claiming  the  other 
Moiety  thereof,  upon  whofe  Poffeffion  the  faid  Henry  Clowfe,  as  Servant  to  the  faid  Edward  Buck- 
ingham and  by  his  Command,  at  the  fame  Time  when,  &c.  entered  into  the  faid  40  Acres,  claim- 
ing the  other  Moiety  thereof  in  the  Right  of  the  faid  Edward,  and  thereout  ejected  the  laid  Anticle, 
And  if  it  fhould  feem  to  the  Court  that  the  Entry  of  Clowfe  was  not  lawful  for  the  faid  other  Moiety, 
then  they  faid  that  he  was  guilty,  and  they  divided  Damages  for  the  feveral  Moieties,  and  concluded 
upon  the  Matter,  referring  it  to  the  Judgment  of  the  Court. 

And  Judgment  was  prayed  for  the  Plaintiff  for  the  whole,  for  as  to  the  one  Moiety,  viz.  that 
which  John  Bracebridge  had,  there  was  no  Queftion  at  all  made,   but  the  whole  Doubt  lay  upon 
the  other  Moiety  which  Joice  had,  and  which  John  claimed  as  Survivor,  and  thereupon  the  Counfel 
for  the  Plaintiff  prayed  their  Judgment  for  the  faid  other  Moiety.     For  firft  of  all  it  was  affirmed 
by  the  Counfel  for  the  Plaintiff,  and  admitted  by  the  Counfel  for  the  Defendant,  and  alfo  by  the  whole 
Court,3  that  the  Leafe  made  for  jo  Years  by  Thomas  Bracebridge  to  Sir  George  Griffith  of  the  40  Acres  as.p.3i5ac.Abn 
which  Perrot  and  his  Wife  then  held  was  good  for  all  of  the  70  Years  that  fhould  remain  after  the  firft  43>Poft432(d)- 
Term  ended,  notwithftanding  that  the  Leafe  for  70  Years  was  made  without  Deed.     For  Thomas 
Bracebridge,   who  made  the  Leafe  for  70  Years,  had  in  him  at  the  Time  of  making  it  the  Re- 
verfion of  the  40  Acres  in  Fee-fimple,  and  in  Refpecl  thereof  he  had  Power  to  contract  with 
another  for  any  Eftate  to  be  derived  out  of  that  Keverfion.     Then  when  he  demifed  the  Land 
to  Sir  George,  to  have  fur   70  Years  from  the  Feaft  of  St.  Michael  the  Archangel  then  next 
following,  this  would  have  been  a  good  Leafe  for  the  whole  Term  if  the  former  Leafe  made 
to  Perrot  and   his   Wife   had  not  flood  in   the  Way,    and   that   can    ftand   in   the  Way   no 
■  longer  than  it  continues,  and  during  its  Continuance  the  fecond  Leafe  fhall  not  take  Effect  in 
Poffeffion,  but  fhall  be  void  as  to  the  Leffor  and  the  fecond  Leffee  alfo.     For  if  the  Leffur  would 
fue  the  fecond  Leffee  for  the  Rent  referved,  he  fhould  not  have  it  during  the  firft  Leafe,  for  during 
that  Time  the  Contract  does  not  take  Effect,  for  the  Leffor  had  no  Power  over  the  Land  during 
that  Time,  and  therefore  the  Leffee  fhould  avoid  the  Demand,  and  fay  that  the  Leafe  which  he 
claims  is  executory  after  the  firft  Leafe  determined,  and  is  not  now  executed,  and  in  the  mean  Time 
he  fhall  not  have  the  Rent.     b  But  otherwife  it  fhould  be  if  the  fecond  Leafe  had  been  by  Inden-  bUtt.  R.i8r. 
ture,  for  then  as  well  the  Leffee  as  the  Leffor  is  eflopped  to  fay  but  that  the  Leafe  commenced  at  ^".'itq.  3p0ft* 
the  Day  limited,  becaufe  the  Words  of  the  Indenture  touching  the  Commencement  of  the  Leafe  4H(b)-  v'^  ' 
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"  £f  aE5'  are  fo-  "  But  if  the  ftcond  Leafe  liad  been  made  by  Deed-Poll,  and  the  firft  Leffee  had  attorned 
Poft433  (J j.39'  to  the  fecond  Leffee,  the  Reverfion  of  the  Land  fhould  have  pafied  to  the  fecond  Leffee  together 
b  vin.  Abr.  tit.  with  the  firft  Rent,  b  for  the  Demife  of  the  Land  is  fufficient  to  convey  the  Reverfion  where°there 
Revetfioni.pi.*.  js  a  Deed  and  Attornment  alfo.  But  here  the  fecond  Leafe  is  made  without  any  Indenture  or  Deed- 
^ideAme  155  p0j|  in  which  Ca!e  the  firft  Term  fhall  confume  as  many  of  the  Years  of  the  fecond  Term  as  fhall  in- 
cp.  37.  h.  8.  cur  during  the  firft  Term,  and  the  fecond  Term  is  but  executory  for  the  Years  only  that  fliall  remain 
Bro.  Leafes48.  after  the  firft  Term  ended,  and  lor  them  it  fliall  be  good,  whether  the  firft  Term  be  ended  by  Efflux- 
Moo0;^.'  cro.  i°n  °f  Time,  or  by  the  Death  of  Pet  rot  and  his  Wife,  which  is  a  Condition  Parcel  of  the  Limitation 
e.  160.  off.  of  that  fhall  end  their  Leafe.  c  As  if  a  Man  makes  a  Leafe  for  Life,  and  afterwards  makes  a  Leafe  to 
E*«?.°vi!te  another  for  21  Years  to  begin  prefently,  there  if  the  firft  Tenant  for  Life  dies  or  d  furrenders,  the 
1  Saund.  151.  fecond  Leafe  fliall  begin  prefently  both  in  the  one  Cafe  and  in  the  other,  for  at  the  Time  of  the  Con- 
contn  fWd.  tract  there  was  a  Poffibility  for  the  Leafe  to  begin  to  be  executed  before  the  Death  of  the  Tenant  for 
Qua:r.§ia2,i6i.  LifC}  viz.  by  his  Surrender,  or  Forfeiture,  or  the  like. 

<•  <%utere  hereof,  for  this  feems  not  Law,  unlefs  it  be  taken  that  the  fecond  Leafe  was  by  Indenture,  in  which  Cafe,  by  Reafon  of  the  Eftoppel,  it  took  effect  between 
the  Patties  prefently,  and  therefore  fhall  come  in  Poffeffion  whenever  the  firft  Leafe  is  out  of  the  Way  quocunque  modo,  but  if  the  fecond  Leafe  was  nnly  by  Deed-Poll 
without  the  Attornment  of  the  firft  Leffee,  or  by  Parol,  then  it  can  only  take  Effect  in  Poffeffion  upon  the  Determination  of  the  firft  Leafe  by  the  Death  of  the  Leffee, 
according  to  the  exprefs  Limitation,  and  not  upon  any  fooner  or  other  Determination  by  Surrender,  Forfeiture,  or  otherwife.     Vide  Poft  433  (e).   3  Bac.  Abr.  440. 

No/a  tent  by  the      e  Jt  feems  to  me  (Reader)  that  if  one  makes  a  Leafe  the  ift  Bay  of  May  for  21  Tears  enfuing  from 
eporter.         ^  ^  -pay  of  June,  which  is  defeafible  on  Condition  to  be  -performed  on  the  Part  of  the  Leffor,  and  the 
e  s.P.Hutt.105.  2d  Day  of  May  he  makes  another  Leafe  without  Deed  for  21  Tears  enfuing  from  the  J aid  \ft  Day  of 
R.^^katdr'.  June,  there  although  the  Condition  is  performed,  and  thereby  the  firft  Leafe  is  avoided,  or  although  the 
411.  Dy  is:?\.firjl  Leffee  furrenders  his  Term,  yet  the  fecond  Lefjee  fliall  never  have  the  Land  by  Force  of  the  fecond 
shepmprac?!ne'  Leafe,  becaufe  the  Leffor  had  no  Power  to  contrail  with  the  fecond  Leffee  at  the  "Time  the  fecond  Leafe 
counf  71. 3Bac.  was  made,  jer  during  the  fecond  Leafe  another  had  the  Land  and  the  Poffeffion,  and  the  Contrail  could 
vin' Abr'.4t3t9.'  not  be  good  upon  the  Poffibility  of  the  Condition  being  performed,  or  the  firft  Leafe  furrendered,  whereby 
E\{%o&  h'lu)  the  fame  would  be  avoided.     But  in  the  Cafe  at  Bar  the  Leafe  to  Perrot  and  his  Wife  was  for  40  Tears, 
szi'fb).       '  '  if  they  or  one  of  them  fhould  fo  long  live,  which  Words  (if  one  of  them  floould  fo  long  live)  are  not  per- 
haps a  collateral  Condition,  but  rather  Parcel  of  the  Limitation  of  the  Time  of  the  Term,  in  which  Cafe 
the  Term  of  70  Tears  fhall  commence  immediately  after  that  Limitation  is  determined  ;  fo  that  the  Plain- 
tiff has  Part  of  the  70  Tears  (as  he  has  by  his  ownfhewing  in  his  Declaration)  if  the  Leafe  had  com- 
menced at  fuch  Term,  whereupon  he  may  well  found  "his  Ejcctione  firmas.     Andfo  perhaps  there  is  a 
Diverfity  between  the  Condition  aforefaid  added  to  the  Limitation,  and  a  Condition  dehors,  or  a  Surren- 
der, whicb  determines  the  Term  ;  for  if  the  firft  Term  of  Perrot  and  his  Wife  had  been  fo  ended,  viz. 
by  collateral  Condition,  it  feems  that  the  70  Tears  fhould  never  have  commenced. 

And  fo  (as  it  is  faid  before)  it  was  agreed  on  all  Sides  that  the  fecond  Leafe  was  good  for  as 
many  of  the  Years  as  remained  after  the  Death  of  Perrot  and  his  Wife,  and  that  the  Term  was 
commenced,  notwithftanding  the  40  Years  are  not  ended  by  Effluxion  of  Time,  but  by  Death, 
and  although  the  fecond  Leafe  was  not  made  by  any  Writing  or  Deed.  And  fo  note  that  the  Refidue 
of  the  faid  70  Years  which  had  not  incurred  fhall  commence  prefently  upon  the  Death  of  the  faid 
Joan  Perrot  Survivor  to  her  Hufband. 

But  the  other  Matters  upon  which  the  Parties  chiefly  refted  were  two.     The  firft  was,  when  Sir 
George  Griffith  had  granted  over  his  Term  of  70  Years  to  John  Bracebridge  and  to  Joice  the  Wife  of 
Thomas  Bracebridge  the  Father,  and  afterwards  Thomas  the  Father  made  a  Feoffment  in  Fee  of  the 
Manor,  if  by  fuch  Feoffment  the  Moiety  of  the  Term  of  70  Years,  which  he  had  in  Right  of  Joice 
his  Wife,  fhould  pafs  to  the  Feoffees  included  in  the  Land  by  way  of  Extinguishment,  and  if  fo, 
then  the  Jointenancy.  between  Joice  and  John  Bracebridge  would  be  fevered,  and  then  the  Leafe 
made  by  Thomas  Bracebridge  the  Son  to  Buckingham  is  good,  and  the  Land  is  difcharged  of  the  for- 
mer Leafe  of  70  Years  for  the  other  Moiecy.     The  lecond  was,  admitting  that  by  the  Feoffment 
and  Livery  of  the  Manor  the  Term  or  Intereft  for  Years  fhall  not  pafs,  yet  if  it  fhall  pafs  by  the 
other  Words  in  the  Deed,  viz.  by  the  Grant  of  all  his  Lands  and  Tenements  in  Kinfbury. 
Fot  the  Plaintiff.      And  as  to  the  firft  Point,  it  was  faid  on  Behalf  of  the  Plaintiff,  that  although  the  40  Acres  were 
a.  ieafes4o  A-  Parcel  of  the  Manor,  yet  when  the  Leafe  was  made  of  them  to  Perrot  and  his  Wife  for  40  Years, 
cresPa.ceiofa   f  by  that  Leafe  the  Poffeffion  was  fevered  from  the  Manor,  and  was  not  Parcel  of  the  Manor,  al- 
4! Y°ats°and  af-  though  the  g  Reverfion  continued  Parcel  of  the  Manor,  fo  that  the  Term  hath  difmembered  the 
terwards  leafes    Land  in  Poffeffion  from  the  Manor ;  for  if  Perrot  and  his  Wife  and  Thomas  Bracebridge  would  have 
fore7oIYea°s,  c.  joined  in  a  Leafe  of  the  Manor  and  of  all  the  Lands  and  Tenements  Parcel  of  the  Manor  to  another 
grants  over  his    for  50  Years,  nothing  of  the  40  Acres  which  Perrot  and  his  Wife  had  fhould  pafs  from  Perrot 
wifeofA.  the  during  the  Term  of  40  Years,  becaufe  during  his  Leafe  the  Land  was  not  Parcel  of  the  Manor.  b  So 
Leffor  and  to  a    ^(de(0n  fhews  us  that  if  one  makes  a  Gift  in  Tail,  or  a  Leafe  for  Life  of  Parcel  of  a  Manor,  during 
makefa  Feoff-    thofe  Eftates  the  Land  is  not  Parcel  of  the  Manor.     And  as  the  Land  is  fevered  from  the  Manor 
ment  in  Fee  of   during:  the  Leafe  to  Perrot  and  his  Wife,  fo  likewife  fliall  it  be  during  the  fecond  Leafe  for  70  Years 

the  Manor  to  o-  o  *  o  / 

thers,B. atto-ns,  made  to  Sir  George  Griffith  :  And  when  Sir  George  granted  over  his  Eftate  to  Joice  and  to  John  Brace- 
ment'the  Moil-  bridge,  the  Eftate  remained  fevered  from  the  Manor  in  their  Hands,  as  it  was  in  the  Hands  of  Sir 
ty  of  the  Term  George  himfelf,  and  efpecially  when  the  Freehold  which  Thomas  Bracebridge  had  could  not  merge 
wh'ich^hadin  the  Moiety  of  the  Term,  as  it  is  before  '  adjudged ;  from  whence  it  confequently  follows  that  the 
Right  of  his  Feoffment  of  the  Manor  did  not  give  nor  convey  to  the  Feoffees  by  Way  of  Extinguifhment  or 
ttthe  Feoffc'ef5  otherwife  the  Term  of  70  Years,  becaufe  it  was  not  Parcel  of  the  Manor.  And  from  hence  it  alfo 
included  in  the  confequently  follows,  that  if  it  fhall  not  pafs,  then  John  the  Survivor  of  Joice  fliall  have  the  Term 
ExtiLmftment.  by  the  Death  of  Joice,  and  then  his  Grant  to  Anticle  the  Plaintiff  is  good,  and  fo  the  Suit  of  Efec- 
f  s.  p.  5  Mod.  tione  firma  is  maintainable. 

g*efoTE."«ta.'  Ante  103(f).  Vide  Dy.  350.  pi.  iS.  b  Littler.  §  591.  Bro,  Comprife27.  36H. 6.20.  Bro.  Ibid,  9.  M.7.  H.  7,  8.  a,   Bro.  Ibid,  19.  Co.  Lite. 

324.  b.  325.  a.'  s  Mod.  246.  Vin,  Abr.  tit.  Manor  C  pi,  5.  O^pl.l.Q.  2.  pi.  a.  » ^Bracebridge -v,  Cook  Ante  417,  418,  419. 

And 
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And  as  to  the  fecond  Point,  it  was  faid  by   them  that  the  Grant  of  Thomas  Bracebridge  the  Fa-  a  s.p.iv  #*■««* 
ther  of  all  his  Lands  and  Tenements  fhall  not  make  the  Term  to  pafs.     a  And  to  prove  this  the  Bt0^G^n^y' 
Cafe  of  7  Edw.  6.  was  alledged,  which  is  cited  in  the  Abridgment  of  the  Lord  Robert  Brook  late  Done  4^.  b.  n. 
Chief  Juftice  of  the  Common-Bench  Tit.  Grant  pi.  155.  where  it  is  thus  written,  "  A  Man  grants  f^f^'^f' 
**  omnia  terras  et  tenementa  fua  in  D.  a  Leafe  for  Years  (hall  not  pafs,  otherwife  if  he  grants  b  om-  Godoiph.  ornh. 
'*  nesfirmasfuas,  thereby  a  Leafe  for  Years  fhall  pafs,  for  an  EjeElione  firm*  lies  thereof,  by  which  selcoturafc 
"  he  may  recover  the  Term,  and  therefore  it  is  a  good  Word  of  Grant."     Thus  fays  the  Book.  424. 
Alfo  the  Grant  here  is  to  the  Feoffees  and  their  Heirs,  c  which  Word  {Heirs)  implies  that  the  bshow.p.c.206 
Feoffor  intended  to  pafs  Things  of  Inheritance  only.     Wherefore  if  the  Term  of  70  Years  fhall  c  s.p.Moor83z 
not  pafs   by  the  Words  in  the  Deed  of  Grant  of  all  his  Lands  and  Tenements,  nor  by  the  Feoff-  JJ9****"- 
ment  of  the  Manor,  then  the  Title  of  Article  the  Plaintiff,  who  claims  from  John  Bracebridge^  who 
had  the  Refidue  of  the  Term  of  70  Years  as  Survivor  to  Joice,  is  good.  And  therefore  they  prayed 
Judgment  for  the  Plaintiff  for  the  faid  other  Moiety. 

On  the  other  Hand  it  was  argued  by  the  Counfel  for  the  Defendant.     And  as  to  the  firft  Point,  e  contra  for  the 
it  was  admitted  that  when  the  Leafe  for  Years  was  made  to  Perrot  and  his  Wife,  who  entered,  Drfendant« 
thereby  the  Land  leafed  was  become  no  Parcel  of  the  Manor,  but  was  difmembered  from  it  as  to 
the  Poffeffion,  during  the  Leafe,  but   the  Reverfion   thereof  and  the  Freehold  continued  Par- 
cel of  the  Manor,  and  the  Reafon  thereof  is, d  becaufe  the  Leffees  have  entered  into  the  Land,  where-  *4Bac.Abr.a77 
by  they  have  the  Poffeffion,  and  fo  there  is  a  Poffeffion  and  a  Reverfion,  which  are  diftinct  Things. 
And  as  the  Eftates  are  feveral,  fo  are  they  in  feveral  Perfons,  for  he  that  has  the  Leafe  has  no- 
thing in  the  Reverfion,  and  he  that  has  the  Reverfion  has  nothing  in  the  Leafe.     But  if  a  Man 
feized  of  Land  makes  a  Leafe  for  Years  to  commence  prefently  or  at  a  Day  to  come,  there  before 
the  Leffee  has  entered,  or  the  Leffor  has  waived  the  Poffeffion,  the  Leffee  has  but  an  Interejfe  ter- 
mini, which  is  an  Agreement  executory  to  have  the  Land,  and  he  has  not  the  Poffeffion  of  the 
Land,  but  that  continues  always  in  the  Leffor  until  Entry  is  made,  fo  that  the  Entry  makes  the 
Pofieffion  and  Reverfion.     e  For  Littleton  in  his  Book  cap.  Releafes  fays  that  if  one  leafes  Land  to  °_1^-  V-  **•  f 
another  for  Term  of  Years,  and  the  Leffor  releafes  to  the  Leffee  all  his  Right  before  the  Leffee  !ro.aRekafe7s£ 
has"  entered  into  the  fame  Land  by  Force  of  the  Leafe,  fuch  Releafe  is  void,  becaufe  the  Leffee  Lk"' Vb59-C°' 
had  no  Poffeffion  of  the  Land  at  the  Time  of  the  Releafe  made,  but  only  a  Right  to  have  the  5  Co.  i24;7b° 
fame  Land  by  Force  of  the  fame  Leafe.     Such  are  the  Words  of  Littleton.     And*  Sir,  if  the  Lef-  p^1'  £"6*°7' 
fee  has  but  a  Right,  ergo  he  has  no  Poffeffion,  neverthelefs  it  is  fuch  a  Contract  and  Right  as  may  4.1L:'.  Ab°l'y7. 
be  f  granted  over  to  another,  and  be  forfeited,  but  yet  it  is  not  executed,  but  only  executory  as  Re"e'a£bk  dt* 
to  the  Poffeffion.    g  For,  it  was  faid,  in  the  Time  of  the  prefent  Queen  the  Dean  and  Chapter  pi- 6.  pwi. 
of  Canterbury  brought  in  this  Court  a  Bill  of  Debt  againft  their  Leffee  for  Years  for  Rent  in  Ar-  Q£aer"  * 3"" 
rear  for  divers  Years,  and  counted  that  they  made  the  Leafe  by  Deed  to  commence  at  the  Feaft '  PIowd-  Q^.XT- 
of  St.  Michael  next  after  the  Date  of  the  Deed,  and  it  was  held  here  that  the  Suit  was  not  maintain-  r^fa3"^  a* 
able,  becaufe  the  Leffee  had  not  entered,  nor  the  Leffors  *  waived  the  Poffeffion,  until  which  En-  B°"ks  thcre  cit- 
try  or   Waiver  made  they  fhall  be  adjudged  Occupiers,  in  which  Cafe  they  fhall  not  have  any    ' 
Rent.     Then  here  in  the  principal  Cafe  the  Leffee  for  70  Years  had  not  entered  before  the  Feoff-  i59.  2  roTr." 
ment,  nor  could  he  have  any  Entry,  becaufe  the  former  Leafe  made  to  Perrot  and  his  Wife  had  I7*>4°7-  Palm- 
then  Continuance,  in  which  Cafe  Thomas  Bracebridge  the  Leffor  had  no  h  Reverfion  depending  up-  tit.  Reverfion  b. 
on  the  Leafe  for  70  Years,  but  only  upon  the  Leafe  for  40  Years,  for  the  Leffees  for  40  Years  had  p1' 3- 
entered,  and  fo  had  an  Eftate  diftinct  from  the  Reverfion,  but  the  Leffee  for  70  Years  had  not  *BmiftheLef- 
•entered,  nor  could  enter,  but  his  Leafe  was  executory  by  Entry  after  the  Determination  of  the  Ef-  PoMo"  tho' 
tate  of  Perrot  and  his  Wife,  and  not  before,  in  which  Cafe  when  Sir  George  Griffith  had  before  the  the  Le.ffee  nevcr 
Feoffment  granted  his  Intereft  to  Jeice  and  to  John  Bracebridge,  which  Intereft  was  executory  by  ["n™ ye"™ Ac- 
Entry,  and  the  Hufband  of  Joke  made  a  Feoffment  of  the  Manor  whereof  the  Reverfion  of  thefe  tionotDebt  for 
40  Acres  then  were  Parcel,  and  Perrot  and  his  Wife  attorned,  by  that  Feoffment  the  Moiety  which  L'thtCoS^ 
Joke  might  have  claimed  fhall  pafs  in  the  Reverfion,  and  Thomas  Bracebridge  and  his  Wife  fhall  D£  \  bbplv3-. 
never  claim  it  againft  the  Feoffment.     For  if  Joke  before  the  Coverture  had  had  a  Rent- charge  for  pi.  6.'        °J" 
Years  granted  out  of  the  Land  of  Thomas  Bracebridge,  to  commence  at  a  Day  to  come,  and  after  >>  s.p.  Dy.  m. 
the  Coverture  Thcr:as  Bracebridge  had  made  a  Feoffment  of  the  Land,  and  had  died,  joke  fhou\A  pl" *+•  Co; Litt< 
never  have  had  the  Rent  afterwards.     And  the  principal  Cafe  is  no  other  in  Effect  than  if  Tho-  vin."  Abn  it!4 
mas  Bracebridge,  being  feized  of  the  Manor,  had  made  a  Leafe  of  Parcel  of  it  to  Sir  George  Griffith  p;evjer^on  A- 
for  70  Years  to  commence  at  the  Feaft  of  St.  Michael  then  next  following,  and  before  Michael-  mMargine." 3 
mas  Sir  George  Griffith  had  granted  over  his  Eftate  to  Joke  only,  and  before  Michaelmas  her  Huf- 
band the  Leffor  had  made  a  Feoffment  of  the  Manor,  and  after  Michaelmas  had  died,  there  Joice 
fhould  never  have  had  her  Leafe,  becaufe  it  paffed  drowned  in  the  Feoffment ;  but  if  in  this  laft 
Cafe  Sir  George  had  entered  after  Michaelmas,  and  had  granted  his  Eftate  to  the  faid  Joice,  and  af- 
terwards the  Hufband  had  made  a  Feoffment  of  the  Manor,  and  Livery  of  Seizin  in  another  Part 
of  the  Manor,  then  perhaps  the  Wife  furviving  her  Hufband  fhould  have  had  the  Land  during 
the  Term  leafed,  becaufe  the  Land  was  not  Parcel  of  the  Manor  during  the  Leafe,  for  that  it 
was  executed ;  but  in  the  principal  Cafe  the  Leafe  was  not  executed  by  Entry,  for  which  Reafon 
the  Manor  is  given  difcharged  of  the  Leafe  for  Joke's  Moiety,  and  therefore  as  to  that  the  Plaintiff 
fhall  be  barred.     And  fo  was  the  Opinion  of  the  whole  Court. 

And  as  to  the  fecond  Point  it  was  faid,  '  that  the  Grant  of  all  his  Lands  and  Tenements  fhall  'videMoorSji. 
make  the  Intereft  for  Years  to  pafs,  becaufe  it  is  his  Land  for  the  Time,  and  that  the  Cafe  cited  J^IaSk 
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out  of  Brook  was  not  Law,  becaufe  the  Words  of  the  Grant  would  be  made  void  by  fuch.  Expo- 
fition  of  them,  inafmuch  as  it  is  not  fhewn  in  that  Cafe  that  the  Words  might  be  otherwife  fup- 
plied,  and  fuch  Expofition  the  Law  will  not  fuffer.  And  here  when  Thomas  Bracebridge  the  Fa- 
ther gave  and  granted  the  Manor  and  all  his  other  Lajids  and  Tenements,  if  this  fhould  not  make 
the  Land  leafed  to  pafs  (admitting  that  the  fame  was  not  Parcel  of  the  Manor)  the  Words  would 
be  void,  for  it  is  not  found  that  he  had  any  other  Land  which  was  not  Parcel  of  the  Manor,  and 
therefore  the  Words  would  be  void  and  to  no  Purpofe  if  fo  be  they  could  not  make  the  Intereft 
of  the  Term  to  pafs.  But  they  did  not  reft  fo  much  upon  this  Point  as  upon  the  former,  which 
made  the  Matter  fufficiently  clear.  Wherefore  in  Eafter  Term  18  Elizabeth  Judgment  was 
given  that  the  Plaintiff  fhould  be  barred  for  the  faid  other  Moiety,  which  Judgment  here  fol- 
lows. 

The  judgment.       At  which  Day  before  the  Lady  the  Queen  at  Weftminfter  came  the  Parties  aforefaid  by  their  At- 
tornies  aforefaid.     And  becaufe  the  Court  of  the  Lady  the  Queen  here  is  not  yet  advifed  of  giving 
their  Judgment  of  and  upon  the  Premiffes,  Day  is  given  to  the  Parties  aforefaid  before  the  Lady 
the  Queen  at  Weftminfter  until  Wednefday  next  after  >  5  Days  of  Eafter  to  hear  their  Judgment 
thereon,  becaufe  the  Court  of  the  Lady  the  Queen  here  thereof  not  yet,  &c.     At  which    Day 
before  the  Lady  the  Queen  at  Weftminfter  came  the  Parties  aforefaid  by  their  Attornies  aforefaid, 
whereupon  all  and  fingular  the  Premiffes  being  feen,  and  by  the  Court  of  the  Lady  the  Queen  here 
more  fully  underftood,  and  mature  Deliberation  being  had  thereupon,  for  that  it  feems  to  the 
Court  of  the  Lady  the  Queen  here,  upon  the  whole  Matter  aforefaid  in  Form  aforefaid  found,  that 
the  aforefaid  Entry  of  the  aforefaid  Henry  Ckwfeimo  the  aforefaid  40  Acres  of  Pafture  is  a  good  and 
lawful  Entry  in  Law  of  and  for  the  aforefaid  Mok  v  of  the  fame  40  Acres  of  Pafture,  whereupon 
the  aforefaid  Matter  in  Law  by  the  Jurors  afore  fa td  is  found,  it  is  confidered  that  the  fame  Anticle 
take  nothing  by  his  Bill  aforefaid,  as  to  the  fame  Moiety  of  the  aforefaid  40  Acres  of  Pafture  with 
the  Appurtenances,  but  that  he  be  in  Mercy  for  his  falfe  Claim  therein,  and  that  the  aforefaid  Henry 
go  thereof  without  Day.     And  further  it  is  confidered  that  the  aforefaid  Anticle  recover  againft  the 
aforefaid  Henry  Clowfe  his  Term  aforefaid  yet  to  come  of  and  in  the  aforefaid  other  Moiety  of  the 
fame  40  Acres  of  Pafture  with  the  Appurtenances,  whereupon  it  is  found  by  the  Jurors  aforefaid 
in  Form  aforefaid  that  the  fame  Henry  is  guilty  of  the  Trefpas  and  Ejectment  aforefaid  thereof, 
and  his  Damages  aforefaid  by  the  Jurors  aforefaid  in  Form  aforefaid  affeffed,  and  alfog/.  10/. 
for  his  Cofts  and  Charges  aforefaid  to  the  fame  Anticle  by  the  Court  of  the  Lady  the  Queen  here 
with  his  Affent  of  Increafe  adjudged  :  Which  faid  Damages  in  the  whole  amount  to  10  /.  and  20  &: 
And  that  the  aforefaid  Henry  be  taken,  &c 

Nota.  And  after  this  Judgment  was  given,  one  who  was  of  Counfel  with  the  Defendant  thought  himfelf 

greatly  blameable  for  that  he  had  forgotten  to  fpeak  to  another  Point,  which  was,  that  the  Plain- 
rS-^'  lRit    tiffough1  not  t0  nave  had  Judgment  for  the  other  Moiety,  but  the  Judgment  ought  to  have  been 
by' the  Reporter,  that  he  fhould  take  nothing  by  his  Writ,  a  becaufe  the  Plaintiff  had  brought  his  Suit  for  the  entire 
AbrC°Ta  2iRi°1-  Thing,  viz-  f°r  t^ie  4°  Acres>  ar>d  now  ic  is  found  that  he  had  but  Title  to  a  Moiety  thereof,  in 
Godb71^.'1''  which  Cafe  he  ought  to  have  brought  his  Suit  for  the  Moiety  only.     For  there  is  a  Difference  in 
AntL  Hob'     tne  Rafter  as  to  the  Demand  of  Particulars  in  a  Writ,  for  firft  the  whole  is  put,  and  afterwards 
2S2, 2S3.  °      the  Moiety,  or  third  Part,  or  other  Quantity  which  is  not  feveral.    And  if  a  Man  demands  the  whole 
Portion  by  his  Writ,  he  fhall  not  thereby  recover  any  Parcel  which  is  not  entire  or  feveral,  becaufe 
he  might  have  had  another  Form  of  Writ.     For  if  he  brings  a  Writ  of  Entry  upon  a  Diffeizin  for 
one  Acre,  and  the  Tenant  pleads  ne  diffeifa  pas,  and  the  Jury  find  that  he  had  Right  to  the  Moiety, 
and  of  that  was  diffeized,  and  of  no  more,  becaufe  the  Tenant  had  a  good  Title  to  the  other  Moie- 
ty, there  he  fhall  recover  nothing,  becaufe  he  might  have  had  another  Form  of  Writ  for  the  Moie- 
ty •,  but  if  they  find  that  he  was  diffeized  de  dimidio  difta  dcra,  and  of  no  more,  there  he  (hall  have 
Judgment  for  it,  becaufe  this  is  feveral,  for  there  is  a  Diverfity  between  medietatem  acra  terra,  and 
dimidium  acra  terra,  for  the  one  Portion  is  feveral  and  divided,  and  the  other  is  in  Common,  or 
in  Jointure,  or  in  Parcenary,  and  undivided.     And  alfo  he  took  it  that  the  Suit  fhould  have  a- 
bated  for  the  whole  in  this  Cafe  upon  Bill,  as  it  fhould  have  done  upon  Writ  original,  if  Excep- 
tion had  been  taken  to  it.    Quare  tamev,  in&e. 


ARe~ 


Vernon  verfus  Manners,  in  C.  B. 
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A  Report  of  a  "Judgment  given  by  the  Juftices  of  the  Common-Bench  in  Michaelmas  Term 
in  the  14//6  &  15th  Tears  of  the  Reign  of  Queen  Elizabeth,  upon  a  Challenge  taken  by  Hen- 
ry Vernon  Efquire  Demandant  in  \a  Formedon  in  Remainder  brought  againjl  William 
Madder /or  a  Houfe  and  Land  in  Wirkfworth  in  the  County  of  Derby,  wherein  the  Tenant 
-vouched  to  Warranty  Thomas  Stanley  Knight  and  Margaret  his  Wife  and  John  Manners 
Efquire  and 'Dorothy  his  Wife,  who  appeared and '  tr  aver  fed the  Point  of  the  Writ,  and  there- 
upon they  were  at  IJfue.  And  the  Jury  appeared  in  the  Common-Bench  the  f aid  Term  oj 
the  Record,  which  is  entered  amongli  the  Records  of  Hillary  Term  1 2  Elizabeth,  Rot. 
1509.     And  the  Challenge  was  taken  as  follows. 

AT  which  Day  the  Jury  between  the  Parties  aforefaid  touching  the  Plea  aforefaid  was  put  be- 
tween them  in  Refpite  here  until  this  Day,  viz.  the  Morrow  of  All  Souls,  then  next  fol- 
lowing. And  now  here  at  this  Day  came  as  well  the  aforefaid  Henry  Vernon  now  Demandant,  as 
the  aforefaid  'Thomas  Stanley  and  Margaret,  John  Manners  and  Dorothy,  by  their  Attornies  afore- 
faid* and  the  Jurors  therein  impannelled  being  called  likewife  came.  And  thereupon  the  fame 
Henry  Vernon  challenges  the  Array  of  the  Panel  aforefaid,  becaufe  he  fays  that  that  Panel  was  ar- 
rayed by  one  John  Zouch  Knight,  now,  and  at  the  Time  of  the  Array  aforefaid  made,  Sheriff  of 
the  aforefaid  County  of  Derby,  which  faid  Sheriff"  is  Coufin  of  the  aforefaid  John  Manners,  that  is 
to  fay,  Son  of  George  Zouch  Efquire,  Son  of  John  Zouch  Knight,  Son  of  John  Zouch  Efquire,  Son 
of  John  Zouch  Efquire,  Son  of  William  Lord  Zouch,  Son  ot  Alan  Lord  Zouch,  Son  of  William 
Lord  Zouch,  Son  of  Elizabeth  Daughter  of  William  Lord  Roos,  Father  of  William  Lord  Roos,  Fa- 
ther of  Thomas  Lord  Roos,  Father,  of  Thomas  Lord  Roos,  Father  of  Elianor  Mother  of  George 
Manners  Knight,  Father  of  Thomas  Earl  of  Rutland,  Father  of  the  aforefaid  John  Manners. 

And  Exception  was  taken  to  this  Challenge  by  the  Counfel  of  the  Vouchees,  for  that  it  was IfHufband  an<1 
infufficient  in  Matter,  becaufe  the  Blood  between  the  faid  Sir  John  Zouch  the  Sheriff  and  the  faid  ed,' (V/thlwar- 
John  Manners  is  fo'  far  diftant.      For  Sir  John  Zouch  is  in  the  ninth  Defcent  from  William  Lord  ranty  of  ,he 
Roos  the  Anceftor  Paramount  from  whom  the  Blood  is  derived,  and  John  Manners  is  in  the  fe-  wTfe)  and  tL 
venth  Defcent  from  the  faid  William  Lord  Roos,  and  fo  Sir  John  Zouch  Knight,  Grandfather  to  Shcriff ,  w^°  re.- 
Sir  John  Zouch  the  Sheriff  who  has  made  the  Rqturn,  and  the  faid  John  Manners  were  in  the  fe-  couL  In  the* 
venth  Degree  one  to  the  other,  and  the  faid  Zouch  the  Sheriff  is  two  Der.  es  further,  fo  that  the  "int!LD^gree  t0 
one  is  in  the  leventh  Degree  of  Blood,  and  the  other  in  the  ninth,  in  which  Degrees,  by  Reafon  this  is"  a^ood 
of  their  great  Diftance,  there  can  be  no  Prefumption  of  Partiality,,  for  the  further  removed  Blood  [™*iptajt£^["r 
is,  the  more  cool  it  is,  and  the  lefs  Favour  it  bears  to  thofe  of  the  fame'Stock.     And  therefore  the  ray,  for  CoufinI 
Law  which  follows  Nature,  and  confiders  its  Operations  and  Effects,  judges  that  thofe  who  are  fo  *f chXn^iet 
remote  in  Blood  are  as  remote  in  Affection  alfo,  for  elfe  there  would  be  no  Bounds  put  to  Chal-  it  be  ever  fo  ma- 
lenses,  for  the  whole  World  is  of  one  Blood,  and  all  the  Inhabitants  of  the  Earth  are  defcended  ?y  ?C&1^11{' 

▼■  r  r~^       r  11  r  *  tant,    and  the 

from  Adam  and  Eve,  and  fo  are  Coufins  to  one  another,  but  yet  every  fuch  Coufinage  is  no  Caufe  Law  prefumes 
of  Challenge,  unlefs  it  be  in  a  reafonable  Proximity.     And  it  was  touched  that  the  Degrees  of  Mar-  b^of  thtw 
riage  are  good  Limits  for  Challenges  of  Blood.  Line*:e will  bear 

Another  Reafdn   was  alledged  againft   the  Challenge   (by  Thomas  Bromley  the  Queen's  Sol-  ^Sn"  thVm 
licitor,  who  was  of  Counfel  for  the  Vouchees,  and  admitted  to  fpeak  within  the   Bar)  becaufe  thisCafe  the  one 
the  Land  here,  to  which   the  Warranty   was   annexed,   came  from  the  Wives  of  the  Vouchees,  Ttht  iL^f 
or  from    their    Anceftors,    for  they   are  'here  vouched   with  their   Hufbands,  which  fhall   be the  Land  >"  fir- 
intended  in  Refpecf  of  the  Warranty  made  by  the  Wives  or  their  Anceftors,  and  the  Land  CylcH^Z 
which  fhall  be  rendered  in  Value  fhall  be  the  Land  of  the  Wives,  and  no  other,    and  Sir  John thc  othcr  °f  °- 
Zouch  the  Sheriff  is  not  of  their  Blood,  nor  is  he  inheritable  to  their  Land,  and  the  Reafon  why  r>y! \\f.\tf' 
Challenges  for  Coufinage  are  allowed  in  Law,  is,  in  Refpect  that  the  Sheriff  who  makes  the  Panel,  2R0i.Abr.637. 
or  the  Juror  who  is  challenged,  may  inherit  by  Defcent  the  Land  of  one  of  the  Parties.     And  here-  s.'pP.  o  Bendi. 
upon  he  cited  the  Cafe  of  *  40  Aff.  pi.  20.  which  reaches  to  both  the  Caufes  here  alledged,  where  ^} Finch  lg7° 
St  appears  that  Bernard  Brocas  fued  an  Attaint  upon  a  Verdict  of  an  Aflize  which  paffed  againft  him,  Tri.per  ptis'i^., 
where  fome  were  challenged  becaufe  they  were  of  Affinity  and  Alliance  to  the  Plaintiff,  and  foraf-  I45- 
much  as  they  were  many  Degrees  diftant,  and  alfo  the  Alliance  was  by  Coufinage  on  the  Part  of 
the  Mother  of  the  Plaintiff,  fo  that  the  Land  could  never  come  into  the  Blood  of  the  Mother,  the 
Challenge  was  difallowed.     The  fame   Reafon  (he  faid)  was  in  the  principal  Cafe  here,  for  the 
Land  which  fhall  be  rendered  in  Value  fhall.be  the  Land  of  the  Wives,  to  which  Land  the  She-  *   M^e^ 
riff  cannot  be  inheritable,  inafmuch  as  he  is  not  alledged  to  be  of  the  Blood  of  the  Wives,  for 
which  Reafon  the  Law  cannot  prefume  that  the  Sheriff  returned  the  Jury  favourably  to  fave   the 
Land  which  fhould  be  rendered  in  Value,  to  which  he  cannot  by  any  Poffibility  be  inheritable;  and 
alfo  the  faid  Cafe  proves  that  Coufinage,  which  is  a  long  Degree  diftant,  is  no  Caufe  of  Challenge. 

In  Anfwer  to  thefe  Objections  it^wasfaid,  that,  as  to  the  firft  Point,  Coufnage  fhall  be  a  good  k contra;  in  SuP- 
Challenge,  what  Degree  ioever  it  be  diftant.  +  And  hereupon  the  Cafe  in  21  Edw.  4.  was  cited,  p°"oftheChai- 
where  in  an  Affize  brought  by  the  Dean  and  Chapter  of  Lincoln  againft  Pratt,  Choke  faid,  if  the  Ju-  +  M'2I>  Ed. 
ror  be  Coufin  to  the  Party  in  the  ninth  Degree,  it  is  a  good  Challenge,  if  he  can  fhew  how,  quod63-  b.Bro.chai- 
cmnes  concejferunt.  From  whence  it  appears  that  Proximity  of  Blood  is  not  requifite  in  a  Challenge,  Dy.^i^ph  l3, 
but  if  he  is  of  Blood  it  is  fufficient.  Co.Litt.  iS7.a'. 

.       ,   1  Finch  1S7. 
3  And  2  Finch  401. 
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And  as  to  the  other  Reafon  given  by  the  Counfel  of  the  other  Side,  it  was  faid  that  the  Reafon 
why  Coufwage  is  a  good  Caufe  of  Challenge  is  not  becaufe  the  Land  in  Difpute,  or  the  Land  which 
fhall  be  rendered  in  Value,  may  defcend  to  the  Sheriff  who  made  the  Panel,  or  to  the  Juror  who 

*  i.Finch  is7.  is  challenged,  but  the  Reafon  is,  "  becaufe  the  one  may  be  Heir  to  the  other  of  other  Land  which 

*  Finch  4o1'  they  have,  if  they  have  any,  and  alfo  it  is  in  RefpecT:  of  the  Affection  which  the  Law  prefumes 
hi  Finch  187.  one  of  the  fame  Lineage  bears  to  another;  b  and  for  this  Caufe  it  fhall  be  a  good  Challenge  In 
2  Finch  401.     perfonal  Suits.     Wherefore  the  Counfel  for  the  Demandant  faid  to  the  Counfel  of  the  other'side 

"  if  you  take  the  Challenge  to  be  ineffectual,  demur  in  Law  upon  it  if  you  will,  for  we  will  not 
"  relinquifh  it."     But  the  Counfel  for  the  Vouchees  thought  it  better  to  deny  the  Coufinage  than 
to  demur  upon  it,  for  by  the  Demurrer  the  Coufinage  would  be  cbnfeffed,  which  they  did  not 
take  to  be  true,  and  if  it  mould  be  tried  againft  them,  yet  they  might  afterwards  have  Bene- 
fit of  the  Matter  in  Law,  for  although  the  Coufinage  was  tried  and  found  to  be  true,  yet  if  the 
Matter  was  not  fufficient  in  Law,  the  Juftices  ought  not  to  quafh  the  Array  ;  wherefore  they  de- 
Heraid-s  Books  nied  the  Challenge.      And  thereupon  Triers  were  affigned,  to  whom  Evidence  was  given  by  the 
v£tceetogTfieEr"sHeralds  of  Arms>  and  Teftimony  out  of  their  Books  was  fhewn  to  prove  that  the  Coufinage  was 
ota  challenge  to  true  •,  wherefore  the  Triers  found  the  Coufinage.      And  after  it  was  found,  the  Court  took  the 
rt^Cs0hUeriffSe  Challenge  to  be  good  in  Law,  and  quafhed  the  Array.      And  it  was  entered  of  Record  as  fol- 

Vide  T.Jones      loWS. 
224.  Comb.  63. 
Salk.  281.  pi.  9. 

^idenctbrtit'E"  Which  *"a^  Challenge  by  the  aforefaid  Thomas  Stanley  and  Margaret,  John  Manners  and  Dorothy 
ftrTtL.'  *39' denied,  by  Nicholas  Sturley  of  Beachiff  Eiqmre  and  Robert  Fitzherbert  otTiffmgton  Efquire,  Triers 
thereunto  elected  and  fworn,  is  found  to  be  true.  Therefore  let  the  Panel  aforefaid  be  quafhed 
and  withdrawn,  13 c .  And  thereupon  the  aforefaid  Henry  Vernon  now  Demandant  prays  the  Writ 
of  the  Lady  the  Queen  to  make  to  come  here  a  new  12,  (3  c.  to  the  Coroner  of  the  County  afore- 
faid to  be  directed.  And  it  is  granted  to  him,  £sV.  Therefore  the  Coroner  is  commanded  that  he 
caufe  to  come  here  from  the  Day  of  Eajler  in  15  Days,  12,  (3  c.  by  whom,  (3c.  and  who  neither, 
(3c.  to  recognize,  (3c.  becaufe  as  well,  (3c . 


A  Report  of  a  judgment  given  in  the  King's-Bench,  entered  of  Record  in  Eailer  Term  in  the 
15th  Tear  of  the  Reign  of  Queen  Elizabeth,  and  of  Part  of  the  Arguments,  upon  a  De- 
murrer in  Replevin  fued  by  Robert  Smith  againft  Thomas  Stapleton  and  John  Hey- 
cock.    And  the  Record  was  as  follows. 

Toiler  Term      gliomas  Stapleton  and  John  Heycock  were  fummoned  to  anfwer  Robert  Smith  of  a  Plea,  where- 
10  EHx.  •*-     fore  they  took  the  Cattle  of  the  faid  Robert,  and  them  unjuftly  detained  againft  Gages  and 

fftw^0.  Pledges,  (3c.     And  whereupon  the  fame  Robert  by  Francis  Sandbach  his  Attorney  complains,  that 
Ejjhx.  the  aforefaid  Thomas  and  John  the  27th  Day  of  November  in  the  10th  Year  of  the  Reign  of  the  La- 

Deciaiation.       dy  Elizabeth  now  Queen  of  England,  at  Goldhanger  in  the  County  aforefaid  in  a  certain  Place  there 
RafteEntrede6nt  ca^ed  Faity  in  the  Land  Ground  in  Goldhanger,  took  the  Cattle,  viz.  6  Cows  of  the  faid  Robert,  and 
b.  Pi.  3.  '      '  them  unjuftly  detained  againft  Gages  and  Pledges,  until,  (3c.  and  whereupon  he  fays  that  he  is 
damnified  and  has  Damage  to  the  Value  of  10  /.    And  therefore  he  produces  the  Suit,  (3c. 

And  the  aforefaid  Thomas  Stapleton  and  John  Heycock  by  Richard  Haywood  their  Attorney  come 
Avowry.  an(j  defend  the  Force  and  Injury  when,  (3c.  all  the  taking  and  whatfoever,  (3c.     And  as  Bailiffs 

of  John  Reynolds  well  acknowledge  the  taking  of  the  Cattle  aforefaid  in  the  aforefaid  Place  in  which, 
(3c.  and  juftly,  (3c.  becaufe  they  fay  that  the  fame  Place,  in  which  the  taking  of  the  Cattle  aforefaid 
is  fuppofed  to  be  done,  is,  and  at  the  aforefaid  Time  of  the  taking  of  the  faid  Cattle  above  fuppofed 
to  be  done,  was,  Acres  with  the  Appurtenances  in  Goldhanger  aforefaid,  whereof,  long  be- 
fore the  taking  of  the  faid  Cattle  above  fuppofed  to  be  done,  ontCharles  late  Duke  of  Suffolk  was  feizcd 
in  his  Demefn  as  of  Fee.  And  being  fo  feized  thereof,  the  fame  late  Duke  of  Suffolk,  before  thea- 
forefaid  Time  when,  (3c.  viz.  the  20th  Day  of  March  in  the  30th  Year  of  the  Reign  of  Lord  Henry 
the  Eighth  late  King  of  England,  at  Goldhanger  aforefaid,  gave,  granted,  and  confirmed  to  one  Robert 
Trapps  of  London  Goldfmith  and  to  Joan  then  his  Wife  the  aforefaid  Place  with  the  Appurtenances 
in  which,  (3c.  amongft  other  Things,  to  have  and  to  hold  to  the  fame  Robert  and  Joan  for  Term  of 
their  Lives  and  of  the  longer  Liver  of  them,  without  Impeachment  of  any  Waft,  the  Remainder 
thereof,  after  the  Death  of  the  aforefaid  Robert  Trapps  and  Joan,  to  Nicholas  Trapps  one  of  the 
Sons  of  the  faid  Robert  Trapps,  and  to  the  Heirs  of  his  Body  lawfully  begotten,  and  for  Default  of 

fuch 
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fuch  Iffue,  the  Remainder  thereof  to  one  Francis  Trapps  ancher  of  the  Sons  of  the  faid  Robert 
Trapps,  and  to  his  Heirs  and  Affigns  for  ever.     By  virtue  of  which  faid   Gift,  Grant,  and  Con- 
firmation the  aforefaid  Robert  Trapps  and  Jean  his  Wife  of  the  aforefaid  Place  in  which,  &c.  were 
ieized  in  their  Demefn  as  of  Freehold  for  Term  of  theirLives,  the  Remainder  thereof  to  the  afore- 
faid Nicholas  Trapps  and  to  the  Heirs  of  his  Body  lawfully  begotten,  the  Remainder   thereof  in 
Form  aforefaid.     And  the  aforefaid  Robert  and  Joan  being  fo  feized  thereof,  and  the  aforefaid 
Nicholas  being  fo  feized  of  the  Remainder  thereof,  the  aforefaid  Nicholas  Trapps  afterwards,  and 
before  the  aforefaid  Time  when,  &c.  vis.  the  7th  Day  of  May  in  the  36th  Year  of  the  Reign  of  the 
laid  late  King  Henry  8.   at  Loudon  aforefaid   of  fuch  his  hftate  thereof  died  feized,  after  whofe 
Death  the  aforefaid  Remainder  of  the  aforefaid  Place  in  which,  &Cj  amongft  other  Things  de- 
fcended  to  one  Mary  Wife  of  one  Lord  Giles  Paulet,  and  to  Alice  Wife  of  one  Henry  Brown,  as 
Daughters   and  Heirs   of  the  fame   Nicholas  of  his  Body  lawfully  begotten,  whereby  the  fame 
Lord  Giles  and  Mary,  Henry  Brown  and  Alice  his  Wife,  in  Right  of  the  fame  Mary  and  Alice, 
were  of  the  faid  Remainder  of  the  aforefaid  Place  in  which,  &c.  amongft  other  Things  feized  as 
of  Fee  and  Right,  viz.  to  the  aforefaid  Mary  and  Alice,  and  to  the  Heirs  of  their  Bodies  lawfully 
begotten,  by  the  Form  of  the  Gift  aforefaid.     And  afterwards  the  aforefaid  Robert  Trapps  and 
Joan  being  fo  feized,  as  is  aforefaid,  of  the  aforefaid  Place  in  which,   &c.   the  aforefaid  Robert 
Trapps,  the  12th  Day  of  December  in  the  3d  Year  of  the  Reign  of  the  faid  Lady  the  Queen  now, 
at  London  in  the  Panfh  of  St.  Vedaft,  died  :  And  the   aforefaid  Joan  furvived  him,  and  held  her- 
felf  in  the  Tenements  aforefaid  with  the  Appurtenances  in  which,   &c.  by  Right  of  Survivorfhip, 
and  was  thereof  fole  ftized  in  her  Demefn  as  of  Freehold.     And  fhe  being  fo  thereof  feized,  at 
London  aforefaid  the  1 6th  Day  of  January  in  the  6th  Year  of  the  Reign  of  the  Lady  the  Queen 
now,  of  fuch  Eftate  thereof  died  feized  ;  after  whofe  Death  the  aforefaid  Lord  Giles  and  Mary  his 
Wife,  and  the  aforefaid  Henry  Brown  and  Alice  his  Wife,  in  Right  of  the  fame  Mary  and  Alice, 
into  the  aforefaid  Tenements  with  the  Appurtenances  in  which,  &c.  amongft  other  Things,  as  in 
the  Remainder  of  the  faid  Mary  and  Alice,  entered,  and  were  thereof,  amongft  other  Things, 
feized  in  their  Demefn  as  of  Fee-tail,  by  the  Form  of  the  Gift  aforefaid,  in  Right  of  the  fame  Mary 
and  Alice.     And  the  faid  Lord  Giles  and  Mary,  Henry  and  Alice,  being  fo  thereof  feized,  before  the 
aforefaid  Time  when,  &c.  viz.  the  10th  Day  of  July  in  the  7th  Year  of  the  Reign  of  the  Lady 
Elizabeth  now  Queen  of  England,  at  Goldhanger  aforefaid,  Partition  of  the  Place  aforefaid  in 
which,  &c.  and  of  other  Tenements  which  defcended  to  the  aforefaid  Mary  and  Alice  as  Daugh- 
ters and  Heirs  of  the  aforefaid  Nicholas  in  the  faid  County  of  Ejfex,  was  made  between  the  afore- 
faid Lord  Giles  Paulet  and  Mary,  and  the  aforefaid  Henry  Brown  and  Alice,  by  which  faid  Parti- 
tion the  aforefaid  Place  in  which,  &c.  amongft  other  Things  was  allotted  and  affigned  to  the  afore- 
faid Lord  Giles  and  Mary  in  Recompence  and  Allowance  of  the  whole  Purparty  of  the  aforefaid 
Mary  falling  to  the  faid  Mary  out  of  all  the  Tenements  aforefaid  with  the  Appurtenances  which 
were  the  aforefaid  Nicholas's  her  Father.     By  virtue  of  which  faid  Partition  the  fame  Lord  Giles 
Paulet  and  Mary,  as  in   Right  of  the  fame  Mary,  were  of  the  aforefaid  Tenements  with  the  Ap- 
purtenances in  which,  &c.  amongft  other  Things,  feized  in  their  Demefn  as  of  Fee-tail,  viz.  to  the 
aforefaid  Mary  and  to  the  Heirs  of  her  Body  lawfully  begotten,  according  to  the  Form  of  the 
Gift  aforefaid.     And  the  fame  Lord  Giles  and  Mary  being  fo  feized  thereof,  before  the  aforefaid 
Time  when,  &c.  viz.   the  25th  Day  of  March  in  the  9th  Year  of  the  Reign  of  the  faid  Lady  the 
Queen  now,  at  Goldhanger  aforefaid,  demifed  the  aforefaid  Place  in  which,  &c.   amongft  other 
Things,  to  the  aforefaid  John  Reynolds,  to  have  and  to  hold  to  the  aforefaid  John  Reynolds  from 
the  fame  25th  Day  of  March  unto  the  End  of  the  Term  of  21   Years  from  thence  next  following 
and  fully  to  be  compleat.     By  virtue  of  which  faid  Demife  the  fame  John  Reynolds,  the  26th  Day 
of  March  in  the  9th  Year  of  the  Reign  of  the  Lady  the  Queen  now,  into  the  aforefaid  Place  in 
which,  &c  entered,  and  was  thereof  poffeffed.     And  becaufe  the  aforefaid  Cattle  the  aforefaid 
Time  when,  &c.  were  in  the  aforefaid   Place  in  which,  &c.  eating  up  the  Grafs  then  and  there 
growing,  and  doing  Damage  there,  the  fame  Thomas  Stapleton  and  John  Heycock  as  Bailiffs  of  the 
fame  John  Reynolds  well  acknowledge  the  taking  of  the  Cattle  aforefaid  in  the  aforefaid  Place  in 
which,  &c.  andjuftly,  &c.   for  the  Damage  then  there  fo  by  them   done.     And  this  they  are 
ready  to  verify,  wherefore  they  pray  Judgment  and  a  Return  of  the  Cattle  aforefaid,  together 
with  their  Damages,  Cofts,  and  Charges  by  them  about  their  Suit  in  this  Behalf  expended,  accord- 
ing to  the  Form  of  the  Statute  in  fuch  Cafe  lately  made  and  provided,  to  be  adjudged  to  them, 
&c. 

And  the  aforefaid  Robert  Smith  fays  that  by  any  Thing  by  the  aforefaid  Thomas  Stapleton  and 
Jchn  Heycock  above  by  pleading  alledged,  the  fame  Thomas  and  John  the  taking  of  the  Cattle  a- 
iorefaid  in  the  aforefaid  Place  in  which,  &c.  juft,  ought  not  to  acknowledge,  becaufe  he  fays  that 
well  and  true  it  is  that  the  aforefaid  Charles  Duke  of  Suffolk  was  feized  in  his  Demefn  as  of  Fee  of 
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and  in  the  aforefaid  Place  in  which,  &c.  And  being  fo  feized  thereof,  he  the  faid  20th  Day  of  March 
in  the  30th  Year  of  the  Reign  of  Lord  Henry  the  eighth  late  King  of  England.,  at  Gcldhanger  aforefaid, 
gave,  granted,  and  confirmed  to  the  faid  Ro'bert  Trapps  and  Joan  his  Wife  the  aforefaid  Place  with  the 
Appurtenances  in  which,  Sec.  to  have  and  to  hold  to  the  fame  Robert  and  Joan  for  Term  of  their 
Lives  and  of  the  longer  Liver  of  them,  without  Impeachment  of  any  Waft,  the  Rema'nder  there- 
of, after  the  Death  of  the  aforefaid  Robert  and  Joan,  to  Nicholas  Trapps  one  of  the  Sons  of  the 
faid  Robert  Trapps,  and  to  the  Heirs  of  his  Body  lawfully  begotten,  and  for  Default  of  fuch  Iffue, 
the  Remainder  thereof  to  the  aforefaid  Francis  Trapps  another  of  the  Sons  of  the  faid  Robert  Trapps, 
and  to  his  Heirs  and  Affignsfor  ever ;  and  that  the  aforefaid  Robert  Trapps  and  Joan  his  Wife  by 
virtue  of  the  Gift,  Grant,  and  Confirmation  aforefaid  were  feized  in  their  Demefn  as  of  Freehold 
for  Term  of  their  Lives,  the  Remainder  thereof  to  the  aforefaid  Nicholas  Trapps  and  to  the  Heirs 
of  his  Body  lawfully  begotten,  the  Remainder  thereof  in  Form  aforefaid.     But  further  the  afore- 
faid Robert  Smith  fays,  that  the  aforefaid  Robert  Trapps  and  Joan  his  Wife  being  fo  feized  of  the 
aforefaid  Place  in  which,  &c.  the  Remainder  to  the  laid  Nicholas  Trapps,  as  is  aforefaid,  on  the 
Octave  of  St.  Hillary  in  the  35th  Year  of  the  Reign  of  Lord  Henry  the  eighth  late  King  of  Eng- 
land,   in    the    Court   of  the   fame    late   King    at   Wejlmmfter    in   the    County    of    Middle f ex, 
before  John   Baldwin,    William  Shelley,    Thomas    V/illoughby,  and  Humphry  Brown  Juftices,  *  a 
*  videiLcon.  certain  fina'  Concord  was  made,  and  afterwards  from  the  Day  of  E after   in    15  Days   in    the 
?6"  36th  Year   of  the    Reign  of  the   fame   King   Henry  the   eighth  there   granted   and    recorded 

before  the   fame  Juftices    and  other   faithful  Men  of  the  faid  late  King  Henry  the  eighth  there 
prefent,  between  the  faid  Nicholas  Trapps  Complainant  and  one  Stephen  Beckingham  Deforceant, 
of  the  Place  aforefaid  in  which,  &c.  amongft  other  Things,  by  the  Name  of  one  Meffuage,  one 
Garden,  60  Acres  of  Land,  6  Acres  of  Meadow,   100  Acres  of  Pafture,  20  Acres  of  Wood,  and 
300  Acres  of  Marfh  with  the  Appurtenances  in  Goldhanger,  whereof  a  Plea  of  Covenant  was  fum- 
moned  between  them  in  the  fame  Court:  By  which  faid  Fine  the  fame  Stephen  acknowledged 
the  faid  Tenements  with  the  Appurtenances  to  be  the  Right  of  the  faid  Nicholas,  as  them  which, 
the  fame  Nicholas  had  of  the  Gift  of  the  fame  Stephen,  and  them  remitted  and  quit-claimed  from 
himfelf  and  his  Heirs  to  the  fame  Nicholas  and  his  Heirs  for  ever  ;  for  which  faid  Acknowledg- 
ment, Remife,  and  Quit- claim,  Fine,  and  Agreement  the  fame  Nicholas  granted  to  the  fameSte- 
phen  the  faid  Tenements  with  the  Appurtenances,  and  them  to  him  rendered  in  the  fame  Court ; 
To  have  and  to  hold  to  the  fame  Stephen  from  the  Feaft  of  St.  Michael  the  Archangel  then  nexc 
to  come  unto  the  End  of  the  Term  of  54  Years  from  thence  next  following,  and  fully  to  be 
compleat,  yielding  therefore  yearly  during  the  whole  Term  to  the  fame  Nicholas  his  Heirs  and 
Affigns  61.  7  s.  8  d.  payable  at  the  Feafts  of  the  Annunciation  of  the  blefied  Mary,  and  of  St. 
Michael  the  Archangel  by  equal  Portions.     Upon  which  faid  Fine  Proclamations  were   made 
according  to  the  Form  of  the  Statute  in  fuch  Cafe  made  and  provided,  that  is  to  fay,  the  firft 
Proclamation  thereupon  was  made  the  17th  Day  of  May  in  the  Term  of  Eajier  in  the  36th  Year 
of  the  Reign  of  the  faid  late  King  Henry  the  eighth,  the  fecond  Proclamation  was  made  the  20th. 
Day  of  May  in  the  fame  Term,  the  third  Proclamation  was  made  the  23d  Day  of  May  in  the  fame 
Term,  the  fourth  Proclamation  was  made  the  26th  Day  of  May  in  the  fame  Term,  the  fifth  Pro- 
clamation was  made  the  25th  Day  of  June  in  the  Term  of  the  Holy  Trinity  in  the  36th  Year  of 
the  Reign  of  the  aforefaid  late  King,  the  fixth  Proclamation  was  made  the  27th  Day  of  June  in  the 
fame  Term,  the  feventh  Proclamation  was  made  the  30th  Day  of  June  in  the  fame  Term,  the 
eighth  Proclamation  was  made  the  2d  Day  of  July  m  the  fame  Term,  the  ninth  Proclamation  was 
made  the  21ft  Day  of  November  in  the  Term  of  St.  Michael  in  the  faid  36th  Year  of  the  Reign 
of  the  aforefaid  late  King,  the  tenth  Proclamation  was  made  the  24th  Day  of  November  in  the 
fame  Term,  the  eleventh  Proclamation  was  made  the  26th  Day  of  November  in  the  fame  Term, 
the  twelfth  Proclamation  was  made  the  28th  Day  of  November  in  the  fame  Term,  the  thirteenth 
Proclamation  was  made  the  5th  Day  of  February  in  the  Term  of  St.  Hillary  in  the  36th  Year  of 
the  Reign  of  the  aforefaid  late  King  Henry  the  eighth,  the  fourteenth  Proclamation  was  made  the 
7th  Day  of  February  in  the  fame  Term,  the  fifteenth  Proclamation  was  made  the  10th  Day  of  Fe- 
bruary in  the  fame  Term,  the  fixteenth  Proclamation  was  made  the  12th  Day  of  February  in  the 
fame  Term,  by  virtue  of  which  Fine  with  Proclamations  aforefaid  Stephen  Beckingham  was  pofief- 
ed  of  the  Intereft  of  the  Term  aforefaid.     And  further  the  fame  Robert  Smith  fays,  that  the  7th 
Day  of  May  in  the  36th  Year  of  the  Reign  of  the  faid  late  King  Henry  the  eighth  the  aforefaid 
Nicholas  Trapps  at  Goldhanger  aforefaid  died,  and  afterwards  the  aforefaid  Stephen  Beckingham  being 
pofleffed  of  the  faid  Intereft  of  and  in  the  Tenements  aforefaid,  as  is  aforefaid,  at  London  in  the 
Parifti  of  the  bleffed  Mary  of  the  Arches  in  the  Ward  of  Cheap  made  his  Teftament  and  laft  Will, 
and  therein  conftituted  Joan  Beckingham  his  Wife  fole  Executrix,  and  afterwards,  viz.  the  9th  Day 
of  December  in  the  ift  Year  of  the  Reign  of  the  Lady  the  Queen  now  at  London  in  the  Parifh 
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and  Ward  afore fa':d  died.     And  the  aforefaid   Joan  Beckingham  afterwards,  viz.  the  15th  Day  of 
December  in  the  ift  Year  abovefaid  took  upon  herfelf  the  Burthen  of  the  Teftament  aforefaid,  and 
according  to  the  ecclefiaftical  Law  the  fame  lawfully  at  the  City  of  London,  viz.  in  the  Panfh  of 
the  bleffed  Mary  of  the  Arches  in  the  Ward  of  Cheap,  proved  before  Nicholas  Wotlon  Do&or  of 
both  Laws,  Dean  of  the  Church  of  ChriJZ  in  Canterbury,  and  the  Chapter  of  the  fame  Place,  to 
whom  all  and  all  Manner  of  Jurifdidtion  fpiritual  and  eccleftiaftical,  which  to  the  Archbifhop  of 
Canterbury  in  full  See  appertained,  that  See  being  vacant,  is  notorioufly  known  to  belong.     By 
virtue  whereof  the  aforefaid  Joan  Beckingham,  as  Executrix  of  the  Teftament  aforefaid,  was  of  the 
Intereft  of  the  Term  aforefaid  poffefled.     And  the  aforefaid  Joan  Beckingham  being  fo  poffefled, 
afterwards,  viz.  the  17th  Day  of  December  in  the  1  ft  Year  of  the  Reign  of  the  faid  Lady  the 
Queen  now,  at  London  in  the  Parifh  and  Ward  aforefaid  made  her  Teftament  and  laft  Will,  and 
therein  made  and  conftituced  one  George  Keynjham  and  Richard  Buckland  Executors,  and  afterwards, 
viz.  the  17th  Day  of  December  in  the  ift  Year  abovefaid,  at  London  aforefaid  in  the  Parifh  and 
Ward  aforefaid,  died.     Which  faid  George  Keynjham  and  Richard  Buckland  took  upon  themfelves 
the  Burthen  of  the  Teftament  of  the  aforefaid  Joan  Beckingham,  and  the  fame  Teftament  lawfully 
and  according  to  the  ecclefiaftical  Law  proved  at  the  City  of  London  aforefaid,  viz.  in  the  Parifh 
and  Ward  aforefaid,  before  the  aforefaid  Nicholas  Wotton  Doctor  of  both  Laws,  Dean  of  the  . 
Church  of  Chrift  in  Canterbury,  and  the  Chapter  of  the  fame  Place,  to  whom  all  and  all  Manner 
of  Turifdiction  fpiritual  and  ecclefiaftical,  which  to  the  Archbifhop  of  Canterbury  in  full  See  apper- 
tained, that  See  being  vacant,  is  notorioufly  known  to  belong.     By  virtue  whereof  the  aforefaid 
George  Keynjham  and  Richard  Buckland  as  Executors  of  that  Teftament  were  poflefled  of  the  Intereft 
of  the  Term  aforefaid,  and  afterwards  the  aforefaid  Robert  Trapps  and  Joan   his  Wife  died,  after 
the  Deaths  of  which  Robert  and  Joan,  the  aforefaid  George  Keynjham  and  Richard  Buckland,  before 
any  Entry  into  the  aforefaid  Place  with  the  Appurtenances  in  which,  &c.  by  the  aforefaid  Lord 
Giles  and  Lady  Mary,  and  by  the  aforefaid  Henry  Brown  and  Alice  his  Wife,  or  any  of  them,  the 
20th  Day  of  January  in  the  6th  Year  of  the  Reign  of  the  faid  Lady  the  Queen  now,  as  Execu- 
tors of  the  Teftament  of  the  aforefaid  Joan  Beckingham  Executrix  of  the  Teftament  of  the  aforefaid 
Stephen  Beckingham,  claiming  their  Term  aforefaid,  into  the  aforefaid  Place  with  the  Appurtenan- 
ces in  which,  &c*  entered,  and  were  of  the  fame  as  Executors  of  the  Teftament  aforefaid  poflef- 
fed  for  the  Term  aforefaid,  after  that  Partition  of  the  Place  aforefaid  in  which,  dec.  was  had,  as 
the  fame  Thomas  Stapleton  and  John  Heycock  by  Pleading  have  alledged.     And  the  aforefaid  George 
Keynjham  and  Richard  Buckland  being  fo  thereof  poflefled,  as  is  aforefaid,  before  the  aforefaid 
Time  when,  &c.  viz.  the  20th  Day  of  September  in  the  6th  Year  of  the  Reign  of  the  faid  Lady 
the  Queen  now,  at  Goldhanger  aforefaid,  demifed  the  aforefaid  Place  in  which,  &c.  to  the  afore- 
faid Robert  Smith,  to  have  and  to  hold  to  the  fame  Robert  Smith  his  Executors  and  Affigns  from 
the  Feaft  of  St.  Michael  the  Archangel  then  next  following  unto  the  End  of  the  Term  and  for  the 
Term  of  7  Years  from  thence  next  following,  and  fully  to  be  compleat.     By  virtue  whereof  the 
fame  Robert  Smith  into  the  aforefaid  Place  in  which,  &c.  entered,  and   was  of  the  fame  poffefled 
until  the  aforefaid  Thomas  and  John  took  his  Cattle  aforefaid  in  the  fame,  in  Manner  and  Form 
as  in  his  Declaration  aforefaid  he  hath  alledged.     And  this  he  is  ready  to  verify,  wherefore  for 
that  the  aforefaid  Thomas  Stapleton  and  John  Heycock  the  taking  of  the  Cattle  aforefaid  in  the  afore- 
faid Place  in  which,  &c.  acknowledge,  the  fame  Robert  Smith  prays  Judgment,  and  his  Damages 
aforefaid  by  Occafion  of  the  taking  and  unjuft  Detention  of  the  Cattle  aforefaid  to  be  adjudged  to 
him,  &c. 

And  the  aforefaid  Thomas  Stapleton  and  John  Heycock  fay  that  the  Plea  aforefaid  by  the  faid  Defendants  ds- 
Robert  Smith  in  Manner  and  Form  aforefaid  above  by  Pleading  in  Bar  to  the  Cognifance  aforefaid  mur' 
pleaded,  and  the  Matter  in  the  fame  contained,  are  infufficient  in  Law  to  preclude  them  the  faid 
Thomas  and  John  from  having  their  Cognizance  aforefaid,  to  which  faid  Plea  they  the  fame  Tho- 
mas and  John  have  no  Neceflity,  nor  are  by  the  Law  of  the  Land  bound  in  anywife  to  anfwer ; 
wherefore  for  Want  of  a  fufEcient  Anfwer  in  Bar  to  the  Cognizance  aforefaid  in  this  Behalf,  the 
fame  Thomas  and  John  as  before  pray  Judgment,  and  a  Return  of  the  Cattle  aforefaid  together 
with  their  Damages,  Cofts,  and  Expences  by  them  about  their  Suit  in  this  Behalf  expended,  ac- 
cording to  the  Form  of  the  Statute  in  fuch  Cafe  made  and  provided,  to  be  adjudged  to  them,  &c. 
.  And  the  aforefaid  Robert  Smith  fays  that  the  Plea  aforefaid  by  him  the  faid  Robert  Smith  in  Man-  joinder  in  De- 
ner  and  Form  aforefaid  by  Pleading  in  Bar  to  the  Cognizance  aforefaid  pleaded,  and  the  Matter  murrer* 
in  the  fame  contained,  are  good  and  fufficient  in  Law  to  preclude  the  aforefaid  Thomas  Stapleton  and 
John  Heycock  from  having  their  Cognizance  aforefaid,  which  faid  Plea  and  the  Matter  in  the  fame 
contained  the  fame  Robert  Smith  is  ready  to  verify  and  prove  as  the  Court,  &$.     And  becaufe  the 
aforefaid  Thomas  Stapleton  and  John  Heycock  to  that  Plea  do  not  anfwer,  nor  the  fame  hitherto  in 
any  wife  deny,  the  fame  Robert  Smith  as  before  prays  Judgment,  and  his  Damages  aforefaid  by  the 
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Occafion  arorefaid  to  be  adjudged  to  him,  &c.  And  becaufe  the  Court  of  the  faid  Lady  the  Queen 
here  is  not  yet  advifed  of  giving  their  Judgment  of  and  upon  the  PremifTes,  Day  therefore  is  given 
to  the  Parties  aforefaid  before  the  Lady  the  Queen  at  Weftminfter  until  next  after 

to  hear  their  Judgment  of  and  upon  the  Premiffes,  &c.  becaufe  the  Court  of  the  Lady  the 
Queen  here  thereof  not  yet,  &c. 

the  case.   HP  H E  Cafe  was  recited  in  this  Manner.     Charles  Duke  of  Suffolk  was  feized  in  his  Demefn  as  of 
A  stranger  levies  "^    Fee  of  and  in         Acres  in  Goldhanger  in  the  County  of  EJfex,  and  being  fo  feized,  the  20th 
fnTdnnRe-'1'  Day  of  March  in  the  30th  Year  of  the  Reign  of  King  Henry  8".  he  gave  the  faid  Lands  to  Robert 
mainder  expec-   Trapps  and  to  Joan  his  Wife  for  their  Lives,  the  Remainder  to  Nicholas  Trapps  one  of  their  Sons, 
fetes&rLife"  anc*  to  the  Hdrs  of  his  Body  begotten,  the  Remainder  to  Francis  Trapps  another  of  their  Sons." 
fur  comfance  de  and  to  his  Heirs  for  ever;  by  Force  whereof  the  Hufband  and  Wife  were  feized  accordino-lv,  the 
tuYdTfondZl  Remainders  over  in  Form  aforefaid.     And  they  being  fo  feized,  on  the  Octave  of  St.  Hillary  fa  the 
and  theConufee  35th  Year  of  the  Reign  of  King  Henry  8.  in  the  Common^Bench  a  final  Concord  was  made,  and  af- 
reyndersfawethene  forwards  on  the  Quinzime  of  Eafter  in  the  36th  Year  of  the  Reign  of  the  fame  King  granted  and 
Conufor  for  54  recorded  before  the  Juftices  of  the  fame  Bench,   between  the   laid  Nicholas  Trapps  Complainant, 
mencelt^"  and  one  Stephen  Beckingham  Deforceant,  of  the  faid  Tenements  ;  by  which  Fine  the  faid  Stephen 
chaeimas enfuing,  acknowledged  the  Tenements  to  be  the  Right  of  the  faid  Nicholas,  as  them  which  the  faid  Nicholas 
the  Prociama.3    had  of  his  Gift,  for  which  Fine  the  faid  Nicholas  Trapps  granted  and  rendered  the  fame  Tenements 
tions  are  made  to  the  fame  Stephen  Beckingham,  to  have  and  to  hold  to  the  fame  Stephen  from  the  Feaft  of  St.  Mi- 
TrfeVenanTs for  chael  then  next  following  unto  the  End  and  Term  of  54  Years  from  thence  next  enfuing,  and  ful- 
Life,  (after  the  ]y  t0  be  compleat  :■  Yielding  therefore  yearly  during  the  faid  Term  to  the  faid  Nicholas  his  Heirs 
theTeafeTs  li-   and  Affigns  61.   7  s.   8  d.  at  the  Feafts  of  the  Annunciation  of  our  Lady  and   of  St.  Michael  the 
mked  to  com-    Archangel  by  equal  Portions.     And  afterwards,  viz.  the  7th  Day  of  M^jin  the  36th  Year  of  the 
AdHgedfthat    Reign  of  King  Henry  8.  the  faid  Nicholas  died,  leaving  Iffue  two  Daughters,  viz.  Mary  the  Wife  of 
the  Term  was     iQ^  Qi\es  Raulet,  and  Alice  the  Wife  of  Henry  Brown,   after  whofe  Death  Proclamations  were 
iffuem  Tail,  for  made  upon  the  faid  Fine,  that  is  to  fay,  the  firft  Proclamation  was  made  the  17th  Day  of  May  in 
a'vodedebVat"e0t  tne  3^th  ^ear  of  the  Reign  of  King  Henry  8.  and  three  other  Proclamations  were  made  the  fame 
Defcentof  the    Term,  and  four  Proclamations  in  each  of  the  three  Terms  following.    And  afterwards,  viz.  in  the 
dted  Mo"' I' o'  i^:  ^ear  of  the  Reign  of  Queen  Elizabeth  the  faid  Stephen  Beckingham  made  Joan  hisWifehis  Exe- 
sav.1c6.2BuW.  cutrix,  and  died,  who  proved  the  Teftament,  and  made  George  Keynfloam  and  Richard  Buckland 
weii'fs'ml78'  her  Executors,  and  died  in  the  faid  ift  Year  of  the  Reign  of  Queen  Elizabeth.     And  afterwards, 
Pt.  2.  fo.  10.  b.  viz.  in  the  3d  Year  of  the  Reign  of  Queen  Elizabeth  the  faid  Robert  Trapps  died,  and  afterwards 
cw Pr%     m  tne  6th  Year  of  the  Reign  of  Queen  Elizabeth  the  faid  Joan  Wife  of  the  faid  Robert  Trapps  died. 
68.  2  Bac.'Abr.  After  whofe  Death,  and  before  any  Entry  made  by  the  Daughters  of  the  faid  Nicholas  Trapps,  or 
ril^fleof^'  t^ie'r  Hufbands,  the  faid  Keynfloam  and  Buckland  Executors  of  the  faid  Joan  Beckingham  entered 
yi.  s.  s.z.pi.'i.  into  the  faid  Tenements,  claiming  their  faid  Term  of  54  Years.     And  afterwards,  viz.  the  20th 
Day  of  September  in  the  faid  6th  Year  of  the  Reign  of  Queen  Elizabeth  they  leafed  the  faid  Tene- 
ments to  the  faid  Robert  Smith  the  Plaintiff  for  7  Years  next  following  the  Feaft  of  St.  Michael  the 
Archangel  then  next  enfuing,  by  Force  whereof  Smith  entered  and  was  poffefTed.     And  afterwards 
the  faid  two  Hufbands  and  their  Wives  entered,  and  the  10th  Day  of  July  in  the  7th  Year  of  the 
Reio-n  of  Queen  Elizabeth  made  Partition  of  the  Hereditaments  defcended  to  them  from  the  faid 
Nicholas  Trapps,  by  which  Partition  the  faid  Tenements  in  Goldhanger  were  allotted  to  the  faid 
Lord  Giles  Paulet  and  to  Mary  his  Wife,  as  Part  of' their  Purparty.     Whereupon  they  the  25th 
Day  of  March  in  the  9th  Year  of  the  Reign  of  Queen  Elizabeth  made  a  Leafe  of  the  faid  Tene- 
ments to  one  John  Reynolds  fox  21  Years  next  enfuing  the  faid  25th  Day  of  March,  by  Force  where- 
of on  the  Morrow  afterwards  the  faid  Reynolds  entered,  and  the  faid  Robert  Smith  the  Plaintiff  put 
in  his  Cattle,  viz.  fix  Cows,  and  the  faid  Thomas  Stapleton  and  John  Heycock  as  Bailiffs  of  the  faid 
John  Reynolds,  the  27th  Day  of  November  in  the  10th  Year  of  the  Reign  of  Queen  Elizabeth,  dif- 
trained  them,  whereupon  he  fued  a  Replevin  againft  them,  which  was  removed  into  the  King's 
Bench.     And  they  as  Bailiffs  of  the  faid  John  Reynolds  make  Cognizance  for  Damage- feafant,  and 
fhew  the  faid  Conveyance  made  by  the  Duke,  and  the  Defcent  and  the  Partition,  and  the  Leafe 
to  Reynolds.     And  the  Plaintiff  by  Way  of  Bar  to  the  Cognizance  fhews  the  Fine  and  the  Procla- 
mations, and  the  reft  of  the  faid  Matter,  and  fo  the  whole  Matter  before  fhewn  was   difclofed. 
And  thereupon  Stapleton  and  Heycock  have  demurred  in  Law. 

And  the  Matter  was  argued  at  the  Bar  in  the  King's  Bench  in  October  in  the  10th  Year  of 

the  Reio-n  of  Queen  Elizabeth  by  Thornton  and  Manwood  on  the  Part  of  the  Defendants,  and  by 

Thomas  Bromley  and  gn  Apprentice  of  the  Middle-Temple  on  the  Part  of  the  Plaintiff.     And 

Exceptionstaken  Bromley  took  Exception  to  the  Plea  of  Cognizance  made  by  the  Defendants,  for  that  they  have 

to  tie  Pleadings.  macje  Cognizance  for  Damage-feafant  in  the  Land  of  their  Mafter,  and  his  Title  is  fhewn  to  be  by 

Force 
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Force  of  a  Leafe  made  by  the  Lord  Giles  Paukt  and  his  Wife  for  21    Years     which  Leafe  is  not  e      • 
fhewn  to  be  by  Deed,  in  which  Cafe  it    is   not   the  Leafe  of  the  Wife,  but  of  the  Hufband  only,L  wle^t  L 
and  therefore  they  ought  to  have  fhewn  that  the  Hufband  and  Wife   were  in  full  Life  at  the  Time  ne«ff«yf°rhin» 
of  the  Diftrefs  taken,  for  if  the  Hufband  is  dead,  the  Leafe  is  abfolutely  determined    as  ao-sinft  r<^  ^rtd!!'!vesrTitre 

■tt,-,-        1  r     ■  j  -..l.        ..   tv      J  J  'C     t       tTT.r  ,        ,         ,     *    UV"LCI  UJIUCU,  3i>    againlt  tile  toLandbyaLeafe 

Wife,  becauic  it  was  made  without  Deed,  and  if  the  Wife  is  dead,  then  the  Eftate  of  the  Hufband  for  Yea,s  ,nacle 
who  made  the  Leafe  is  ended,  if  it  be  not  fhewn  that  he  was  Tenant  by  the  Currefv    anH  i-tew  w  ' Tand  ,a-d 

L      T        r    •  r        «w  ■         1,-  jj  iiT.  r  1        t-v    c       1  .  "  v,UiCeiy,     anu   tnen  Wlfe  ienantsin 

the  Leale  for  Years  is  alio  ended.  Wherefore  the  Defendants,  in  order  to  enable  themfelves  toTaiI  inRightof 
punifh  the  PlaintiH-  by  Diftrefs  for  his  Wrong  to  Reynolds,  ought  to  aver  the  Lives  of  the  Hufband  MSiLt 
and  Wife,  which  they  have  not  done,  and  for  this  Reafon  their  Plea  is  bad  bemadebyDeed, 

In  Anfwer  to  which  it  was  faid  that  it  is  fhewn  that  the  Wife  had  an  Eftate  of  Inheritance  in  iS-SEa* 
the  Land,  viz.  a  Jbee-tail,  and  fo  had  the  Hufband  in  her  Right,  and  when  a  Leafe  is  derived  band  and  Wife' 
from  one  who  has  an  Inheritance,  whether  he  be  an  Abbot,  Biffiop,  Dean,  Tenant  in  Tail  oA^^u 
the  like,  the  Inheritance  lhall  be  intended  to  a  continue  in  him,  and  he  in  the  Inheritance  until  '3"  '46,  p1, 7d' 
the  contrary  is  fhewn  •,  otherwife  it  is  of  a  particular  Eftate,  as  for  Life.  *  And  alfo  the  Poffeffion  *  %™%^. 
continuing  in  the  Leffee  fhall  enable  him  to  diftrain  Damage-feafant  the  Cattle  of  a  Stranoer  that  has  ^  E'43S'*Sl« 
no  Title,  although  his  Eftate  in  Right  is  ended.  But  if  the  Hufband  had  granted  a  Rent-charge  <&K&i£j. 
to  a  btranger,  and  he  had  dittrained  for  it,  there  would  have  been  greater  Reafon  to  aver  the  Ltfe  I0*- ™inch  3+- 
of  the  Hulband,  but  here  this  Diftrefs  for  Damage-feafant  is  in  Refpecl  of  the  Poffeffion  rather  3  B--'  Abr^e. 
than  of  a  good  Title,  which  Poffeffion  is  not  fhewn  to  be  removed.  c  And  alfo  it  is  pleaded  bv 
Way  of  Bar  for  although  he  that  makes  Cognizance  makes  Title  to  have  a  Return,  yet  it  is  ^dlnl93 
alio  a  Bar  to  the  Plaintiff,  for  it  excuies  the  Defendants  of  the  Wrong,  d  and  a  Bar  lhall  be  sood  Bookstl^e  «- 
to  a  common  Intent.     And  at  the  End  this  Exception  was  difallowed  by  the  Rule  of  the  Court.      £d* 

Ah*.  676.  pi.  ,9.  Sav.  rt ,.  Vide  5  Co.  8S.  a.  Vin.  Abr.  tit.  Poffeffion  G.  per  totum.     See  pod  546  (c).  c  s.  p.  Litt.  R.71.  Palm.  ,483.  U'.  fru  ^ 

d  See  Ante  a6  (b),  and  the  Books  there  cited. 

;  Another  Exception  was  taken  to  the  Pleading  of  the  Partition  in  the  Defendant's  Plea  of  Cos-  B"^!on  * 
nizance,  for  that  it  is  pleaded  that  the  Place  where,  fcfc.  amongft  other  Things    was  allotted  and  whether  Par" 
affigned  to  Lord  Giles  and  his  Wife  in  Recompence  of  her  Purparty,  and  Sef  have  not  fnewn  in  2MK* 
particular  all  that  was  allotted  to  them    but  have  only  faid  that  the  Place  where,  fifc   amnrft 

othtr  Co'TrcenTr5  "  "^  ^^  ^  Certainty  of  the  Land  allo"ed  «  the 

,-ffT°  t^p  ^  Wal  f od'  ^at  the ?kadlng Is  ^00d  enough>  ^d  in  the  ufual  Form,  and  the  Plain- 
tiff in  his  Bar  to  the  Cognizance  has  in  precife  Words  confeffed  the  faid  Partition  according  as  it 
was  alledged,  wherefore  this  Exception  was  difallowed  by  the  Court  ° 

Pli^f^TlT  ^S  takCn  \Morntonznd  Manwood  to  the  Pleading  of  the  Fine  in  'the  Exception  * 
rjamtiff  s  Bar  to  the  Cognizance,  for  that  he  has  pleaded  "  that  a  final  Concord  was  made  "  wl\etlLerit  be* 
and  has  not  pleaded  «  that  a  Fine  was  levied,"  asthe  ufual  Form  is,  and  althLu  °  S   Fbe  h^e was  &-^ 

Xt  T^W  rit!fcov?nrmt'yetk  T  ?  ^^  ™  ^  *  ^T^S^h±^ 

that  I  erm  the  Writ  of  Covenant  was  returned,  with  the  Dedimuspoteftatem,  and  the  Concord  and  the  »'•  ^if  it  \k 

King  s  Silver  was  entered  the  fame  Term,  and  the  Note  is  made  that  Term  in  which  the  Writ  is  p£  T^\^ 
turned,  which  makes  it  a  Fine,  fo  that  it  might  well  be  faid  that  the  Fine  was  l^i^ZyT^m  K^~ 
although  it  was  not  engrafted  until  Eafter  Term.     e  And  upon  this  the  Cafe  in  oo  n  f.    IL  Z  a  Bench>  vide 
where  Br^n^  broSgh^fo^L.„pon  a  Fine  krf^:^S^&!£»l7?"** 

it  was  recorded  and  engroffed    n  Trinity  Term  the  fame  Year    anH   Fvrmf;nn        o.^uw.j.  anu 

But  it  is  there  faid  that  although  a  Fine  is  lev  ed  and  not  enrolled    ver  it  ;^  a  Pi«-    o„^  •      facias  31 

of  Record    to  the  Intent  to  be  executed  afterwards,  uS^^^l^^S^^^ 

finlrenfrir  tM  S  (Til  l"™"!  '^  ^  Whidl  "^^  WCrC  engr°ffed  '  '  and  befO'"  the  engrof-  '  F.N.B.  ,47., 
ling  of  it  a  Man  lhall  have  a  ^^m  ./^^  to  compel  the  Tenant  to  attorn,  «  for  without  At-  S^-s^Poph. 
tornment  the  Waft  would  be  difpunifhable,  which  was  there  affirmed  by  the  whole  Court,  but  af-  &^.^: 
ter  the  Fine  is  engroffed  he  lhall  not  fue  a  $uid  juris  clamat,  nor  make  Avowry,  nor  punifh  the  ft  '* 
Waft  without  Attornment,  and  neither  in  the  Gnftiw,  which  iffucs  out  of  the  Chancery  to  h  ?™^°° 
Chamberlains  to  remove  a  Fine  levied  in  one  Term,  and  engroffed  in  another  Term  nor  in  the  Pt>  2'  fo-  *7" 
Mttmus,  is  there  any  Mention  made  of  the  engrafting :  Wherefore  the  Tenant  was  there  driven  to  *J? bn  P»; 

^Crh?  Fr"  T  Wh,enC£  &;raS  5id)  k  apPearS  in  °Ur  Cafe  that  the  Plaintiff  might  have  ?ad  »£  * 

that  the  Fine  was  levied  in  /M^ry  Term,  although  it  was  not  engroffed  until  Eafter  Term    and  ™\8»b. 

?notoeodnaf TCd  If  hC  h3S  n°^PUrfU1  thC  UfUal,  F°rm  °f  PJead1n§'  the  S5£  Sgffizance  ^  *  "  47'  * 
is  not  good.     And  alfo  it  is  not  fhewn  that  it  was  levied  in  the  Common-Bench 

thisFornT  0^1^  k  Tn^'  $**?*  ^"7  3nd  f"e  Jubilance  of  the  Fine' is  here  (hewn  by 
^hcTaM^-  g/?i  y  ^  bythe°the,r'  f0  that  there  is  no  Variance  in  Subftance,  and  in 
effTaualtit^ffiffi" ot"cdAuP,to  one  particular  Form  of  Pleading,  but  if  he  fhews  the  Matter 
this  i  wa^anfw^ farh  /,!.  f  *1  v  ^  not  b?ng  faid  that  it  was  levied  in  the  Common-Bench,  to 
this  it  was  anfwered  that  the  ufual  Form  is  to  fay  that  the  Fine  was  levied  in  the  Court  of  the  Lady 

5  S  tic 
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,      .  the  ghteen  at  Weftmlnfter,  as  it  is  before  pleaded,  and  not  to  fay  that  it  was  levied  in  the  Common 

lait  Edition  fo.    Bencti'.     And  Precedents  hereof  were  cited  in  the  *  Book  of  Entries  Tit.  Formedonfo.%50.  and  in  di- 
374-  a.  vers  other  Places.     Wherefore  thefe  Exceptions  were  difallowed  by  the  Rule  of  the  Court. 

The  Matter  in  As  to  the  Matter  in  Law,  the  main  Point  of  it  was,  whether  or  no  the  Leafe  for  Years  made  by 
the  Fine  be  defeated.  And  in  order  to  underftand  this  (it  was  faid)  it  is  firft  to  be  confidered  how 
and  in  what  Degree  the  Leafe  at  firft  pafied  by  the  Fine  ;  and  then  whether  or  no  by  the  Death  of 
Nicholas  Trapps,  and  the  Defcent  of  the  Remainder  in  Tail  to  his  Daughters,  thofe  Daughters  were: 
remitted  to  the  Remainder  in  Tail  in  fuch  Manner  that  the  Leafe  fhall  be  adjudged  in  Law  to  be 
utterly  defeated  by  the  Defcent  of  the  Remainder ;  and  laftly,  what  was  the  Force  of  the  Procla- 
mations upon  the  Fine  made  after  the  Death  of  the  faid  Nicholas  Trapps. 

And  as  to  the  firft  Point,  viz.  in  what  Degree  the  Leafe  at  firft  parted  from  Nicholas  Trapps,  ic 
was  faid,  it  is  to  be  obferved  that  Robert  Trapps  and  his  Wife  were  Tenants  for  Life  of  the  Land, 
the  Remainder  to  Nicholas  in  Tail,  in  which  Cafe  when  Beckingham  acknowledged  the  Tenements 
to  be  the  Right  of  Nicholas,  as  them  which  he  had  of  his  Gift,  his  Eftate  in.  ret  veritate  was  not 
altered,  for  Beckingham  had  no  Right  nor  Eftate  in  the  Land,  fo  that  in  Fact  nothing  pafied  from 
Beckingham  to  Nicholas,  although  during  the  Life  of  Nicholas  he  fhould  be  concluded  by  Eftoppel 
to  fay  otherwife  but  that  he  received  a  Fee-fimple  from  Beckingham. 

Forafmuch  then  as  nothing  is  in  Fact  done  by  the  Acknowledgment  of  Beckingham  to  Nicholas, 
the  Render  of  Nicholas  to  Beckingham  is  to  be  confidered,  which  was  for  54  Years  to  commence  at 
the  Feaft  of  St.  Michael  the  Archangel  then  next  coming,  at  which  Time  Nicholas  had  but  a  Re- 
mainder in  Tail  depending  upon  an  Eftate  for  the  Lives  of  Hufband  and  Wife,  and  the  Hufband 
and  Wife  were  alive  at  the  Time  when  the  Leafe  for  Years  took  its  Commencement.     And  for 
the  better  underftanding  this  Matter,  it  was  faid,  it  is  to  be  divided  into  divers  Parts.     Firft,  ic 
is  to  be  confidered  what  would  have  been  the  Operation  of  the  Law  if  the  Leafe  had  been  made  by 
Parol  without  Deed,  and  then  what  would  have  been  its  Operation  if  it  had  been  made  by  Deed  Poll 
without  Eftoppel,  and  laftly,  what  fhall  be  the  Operation  of  the  Law  if  it  is  made  by  Deed  indented 
or  by  Fine,  which  are  Eftoppels  in  themfelves. 
*  s.  p.  Dy.  35.      And  as  to  thefe  the  Apprentice  faid,  a  if  a  Man  is  feized  of  Land  in   Fee-fimple,  and  makes  a 
ginc^MoOTUA.  Leafe  for  2 1  Years  to  commence  prefently,  rendering  Rent,  and  afterwards  the  fame  Day  makes 
Lin.  r.  281.     a  new  Leafe  by  *  Parol  to  another  for  the  fame  Term,  or  for  a  leffer  Term,  this  fecond  Leafe  is 
4iU"sh°ep'.Praa.'  utterly  void  to  all  Intents  and  Purpofes,  fo  that  although  the  firft  Leffee  furrenders  his  Term  to 
counr.71.3Bac  the  Lefior,  or  lofes  his  Term  by  Reafon  of  a  Condition  broken,  or  forfeits  it  by  a  Feoffment  made, 
Am'e^L'^)3.9'  and  by  Entry  of  the  Lefior,  yet  the  fecond  Leffee  fhall  never  have  his  Term,   becaufe  his  Leafe 
Pod  521  (b).     was  void  at  the  Beginning.      For  when  the  Lefior  had  made  the  firft  Leafe,  he  had  then  nothing 
«  Note,  at  th:s  in  him  but  the  Reverfion,  and  the  Leffee  had  the  Land  and  the  Poffeflion  of  it  during  the  2 1 
Day  by  the  sta-  Years,  fo  that  for  that  Time  the  Lefior  had  no  Intereft  in  him  to  meddle  with  the  Pofieflion,  nor 
*ap.\*of  Frauds  Authority  to  contract  for  it,  fcr  it  was  the  Lefiee's  Land  for  that  Time,  and  he  only  had  the 
gd Peijurtp  ™  Pofieflion  of  it  during  his  Term,  and  therefore  the  Lefior  had  no  Power  to  contract  for  that  which 
above  three  Years  was  not  his  own,  but  another's;  b  fcr  it  is  requifite  that  he,  who  by  his  Contract  makes  another 
other  EfteathLtnePoffenr"or  °f  any  Thing,  be  the  Proprietor  of  the  fame  Thing,  or  elfe  it  is  reafonable  that  his 
only  as  a  Leaie   Contract  fhould  be  void.     c  For  if  I  am  pofiefled  of  a  Horfe,  and  I  fell  the  Horfe  to  another  upon 
fucrfp!'  xV^t  Condition  that  he  pay  me  40 s.  for  him  at  Chriftmas,  and  before  Chriftmas  I  fell  the  Horfe  to  an- 
now  for  10  or2o  other,  and  afterwards  the  firft  Vendee  fails  of  Payment  at  Chriftmas,  fo  that  I  re-feize  the  Horfe, 
Dows are  °Ut  oftne  ^ec°nd  Vendee  fhall  never  have  him,  for  at  the  Time  of  the  fecond  Contract  I  had  no  Intereft  in,. 
nor  Property,  nor  Pofieflion  of  the  Horfe,  nor  any  Thing  but  a  Condition,  which  is  not  fuffici- 
»>  Dy.26.pi. 168.  ent  to  enable  me  to  contract  for  the  Property  and  Poffefiion,  and  therefore  the  fecond  Contract  is 
meerly  void.     So  fhall  the  fecond  Leafe  be  in  the  faid  Cafe.     But  if  the  Leffor  after  the  Leafe  made 
cult'racfap'i'.'f01"  2I  Years  grants   the  Reverfion  by  Deed  for  21  Years  immediately,  there  this  Grant  is  good 
i°-  with  Attornment,  and  the  Grantee,  if  he  obtains  Attornment,  fhall  have  the  Reverfion  for  21 

Years,  which  is  as  long  as  the  firft  Leafe  continues,  and  he  fhall  have  the  Rent  referved  upon 
the  firft  Leafe  as  incident  to  it ;  for  there  the  Grant  is  not  of  the  fame  Thing  which  the  firft  Leffee 
hath,  for  he  hath  the  Land  in  Pofieflion,  and  the  fecond  Grantee  has  but  the  Reverfion  of  it,  which 
is  quite  a  different  Thing,  and  of  a  different  Nature,  for  Pofieflion  and  Reverfion  are  feveral  Things, 

*  s.  p.  piowd.  and  meerly  contrary  to  each  other.     *  And  fo  the  Lefior,  who  has  made  a  Leafe  for  21  Years,  may 
^^"adm"^   ky  Parol  make  a  Leafe  for  Years  to  commence  after  the  Determination  of  the  firft  Leafe,  for  this 

fecond  Leafe  is  of  another  Thing,  for  the  fecond  Leffee  is  to  have  the  Pofieflion  after  the  firft  Pof- 
feflion and  Intereft  is  expired,  fo  that  it  is  of  another  Thing  than  that  which  the  firft  Lelfee  has. 

*  s.p.  26.H.8. d  But  if  the  Lefior,  who  has  made  a  Leafe  for  21  Years  to  commence  prefently,  makes  another 
c™  E^iVpo-^-^fe  by  Parol  for  31  Years  to  commence  prefently  alfo,  there  this  fecond  Leafe  is  good  for  the 
Gaiudy.  3  Bac.  laft  i  o  Years  only,  and  for  no  Part  of  the  firft  21  Years  of  the  fecond  Term,  although  the  firft 
^r4ir9"^12owd- Leafe  ends  within  the  Time  by  Forfeiture  or  otherwife.  For  as  to  thofe  21  Years  the  Lefior  had 
wentw.  off.  of  no  Power  to  contract,  becaufe  the  firft  Term  of  2  1  Years  flood  in  the  Way,  as  it  is  faid  before, 
Exec.  231,  kut  as  tQ  ^  jafl-I0  years  che  Cafe  is  juft  the  fame  as  if  he  had  made  a  Leafe  for  10  Years  to  com- 
mence 
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mence  from  fuch  a  Day  which  is  the  firft  Day  after  the  rWr»,-  r    , 

Years  by  Effluxion  of  Time  ;  for  if  it  be  ended  by  SuncndToTTZ^ A^-  ^  Term  °f  2I 

Years  fhall  not  commence  until  the  Time  of  21  Years  TsVLZa      a  Abj>re™tl0n>  y«  the  10 

Years  made  by  Parol,  as  to  the  firft  21  Years  of  it,  J^-Sf^  thre  ^fe  for  3* 

Rent  and  all  other  Purpofes,  as  againft  the  Leffee    and  tllen  theTaft   fo  Y         n!^'  f°r  the 

noc  after  the  Surrender  of  the  firft  Leafe,   but  after  the  Number  of        v  S  fha11  commencc 

Time  they  fhall  commence.     For  although  the  Contract  for  0,  Y„,     .   ars.  j"?  expired,  at  which 

firft  2I  Years,  yet  it  fhall  be  good  for  the  Refidue,  for  in  the  Demif TolTo^^Y  ^  t 

Term  is  executory  for  every  Year,  and  as  to  the  Matter  of  the  E*r.,ri«n?         /  3*  Years  the 

had  been  feveral  •  Contracts,  one  for  one  Year    and  another  fiTr        T  V*  the  fame  as  ,f  ther* 

Year  and  every  Day  feverally,  and  then  ^S^U^^^i^  ^  *>>  ^  <™*  W**- 

for  the  other  jo  Years  remaining,  as  if  feveral  Contra^*  h*H  k^„       j    c      ,  '  yet  lC  ,s  g°°d 

the  fame  Contract  may  be  void  in  Par   and  good  in  Part        "l^f't  ^  ;  .  f°  thaC  on*and  >  *£  a*.  & 

makes  a  Leafe  for  21  Years  to  commence  10  Years ^ afferwards    anl'h   /"  ^°  ?  ^  in   FeeC°nt^- 

Leafe  by  Parol  to  a  Stranger  for  3 ,  Years  to  c^^^S^^^.  °p7  ^  *  fecond  •  ^  ab,  *. 

cond  Leafe  is  good  only  for  the  firft  IO  Years,  and  vofd  for  he kft  ! r  y'"8  Rent'  „there  the fe"  ?f  * b" Ia' 

Leffor  as  againft  the  Leffee,  fo  that  the  LmrZnZThavttlLVr  f"%  fn^  ^'^  the 

fhall  the  fecond  Leffee  have  the  Land  after  the  firft  10 °Year e^ckd    ^h      'FJ^/iT^  "0r 

fore  the  Commencement  of  his  Term,  re-grants  his  Term  to  the  fi  <J  t  °<?gh  Lhe  fifft  Leffee>  be" 

Leafe  for  the  laft  „  Years  was  void  to  all  Intents  and I  PWe,    f^rhVfS-    f^  the  feCOnd 

nor  Power  to  contrail:  with  the  fecond  Leffee  for  fuch  Time    inafmnrfT  vftSr"0  Au*ority 

Land  to  the  firft  Leffee  for  that  Time,   whereby  h^Ld^fchra^^c^  ^  kafed  the 

Power  to  contract  for  it,  as  to  that  Time.     K,MW  JV^f  of  the  La^,  and  of  all 

Life,  and  afterwards  makes  a  Leafe  to  another  by  Parol  for  !o  Year    f    '"  Fce  makeS  a  Uafe  for  i  *•  «■  «■ ■- 

within  a  Year  afterwards  the  Leffee  for  Life  dies    there  the  T^    \      corn  mence  prefently,  and  Bro.  i*  4s. 

fhall  have  the  Land  for  as  many  of  the  40  Years'  as  a  e  then^5  f  T^V"^  enter>    and  &3J  " 

had  no  Certainty  of  Continuance,  becaufe  nothing  i,  more  —I'  f°r  the  firft  Eftate  for  L^  3  B-  *W 

though  it  was  fo  far  certain  that  the  L Sfa fe  Eif  S£t?  If  ^  °f  ^  and  al  ^"^ 

live,  yet  how  long  he  fhould  Jive  was  utterly  incmai .and  rhe'f        ^  3S  ,0ng  3S   he  ftou,d  ST  k  ?<?' 

the  faid  Cafe  of  a  Leafe  for  2,  Years  ^l^^^^S^^  rf^  ^^^  t0  ft  %*  + 

that  the  firft  Leafe  will  continue  for  21  Years    and  net  he  3*  T^8'  for  there  ic  is  certain  Wentw.  off.  of 

tainty  the  Law  can  fay  that  the  fecond  Leaf  is  votd  for  the  fiTft""  Y '      £**  T"  ^h  Ccr"  ^^ 

the  Land  for  that  Time,  in  which  Cafe  the  Leffo Ih„    L  '  ^earS'  becaufe  another  has^r-§'">l6'« 

Land  with  another  for  that  Time,  but  yet  the  fecond  Leafe  i   7^  f^  1**2**  <°  C°ntra6t  for  the 

viz.  for  the  laft  10  Years.     So  here  the  LrfShS  „n ft     S°       °r  the  Refidue  of  the  * «  Yea", 

ing  the  Life  of  the  Tenant  for  L  fe    and  Sfor.  tf  %Wf  2  T^r  f°r  the  Pofreffi°n  ^l 

Leffee  for  40  Years  fhall  not  ha. ^heYand  d  ^  it  hi   Lt  ^  5*^*  '???**"•  yet   the  ^^ 

for  as  many  of  the  40  Years  as  are  then  to  com     fcaufeVn 1  fn      ^  f "  r"  K?  he  fha11  have  ic  Ante4" (d)* 

is  but  an  Agreement  for  the  Land  for  the  T?me,  every  Year  Z  nf  ^  ^  £°r  Years'  which 

which  is  to  come  is  executory  as  to  the  Leffee    and  he  fhali  J         %a?d  °ther  ParC  of  the  Tit"e 

the  contrary,  and  when  the  Eftate  for  Life      e'nded    ^ntcZ^T^  "°  IniPedi™nt  to 

Time  to  come  fhall  be  executed,  and  the  Impediment iL    tW  Z^r  -1  executory  for  the 

Contracl  void  as  long  as  the  Life  continued Ms  now  removed    f  ^  f(?.Llfc'  which  made  the 

of  the  Contraft  from  thenceforwards,  and ^  fo  the TefiTe Tall  t      *Z  °S^?  fta"ds  in  the  Wa3^ 

which  are  to  come  after  the  Death  of  the  firft  Leffee  for  S      T^l  Rlfidue  ?f  the  *°  Year9 

touching  a  prefent  Contract  for  Land  by  Parol  d  thus  he  took  the  Law  W  be 

Years,  or  for  a  leffer  Tirne,  there  if  thTfirft  LeTe  l^^^^^f!  \^  fame  -  ^tt 
fion,  and  the  Rent  referved  upon  the  firft  I  eafe  «fi».  S  35  S  ■?  ?  .  r  fllaI1  have  the  Rever"  E,ftate  B<  bl  IO' 
pafs  with  Attornment,  if  the  P^ffeffion f™'  ^"fftrt^&^jft  ReVerfi°n  ftalIS-  Arit642^ 
an  Acre  of  Land,  and  he  has  but  a  Reverfion  n  it  deoendin .L  7  Deed inro,,5d  b™&™  and  fells 
fion  mall  pafs,  and  every  Man  may  ufe  SStf^a^^J^  ^  ^JfifiaB 
the  Deed-poll  lpeaks  of  a  prefent  Leafe  for  Yea™  of  t-ke  t  I  a       P I    *  d  theref°re  although  dm  cited. 

of  the  Reverfion,  but  fo  he  cannot  ufe  a  olmffe  wnfch  Vs  bJ  /"  r  -^  Ty  Ufe  h  as  a  Granc 
fion  for  Years  cannot  be  granted  by  Parol  without  W  id  ^  B^J^L^C  *  \ [*?*  H.-^K 
by  Deed-poll  as  a  prefent  Leafe  for  Years  or  ;f  uX  D  ?  ?e  Lefree  W,IJ  ufe  the  Leafe  *5s- 
fee,  then  fuch  Leafe  by  DbS pofi  s  abfolute lv  S  22  ! ^W  Att0rnment  of  ^  "rft  Lef- 
if  the  firft  Leafe  M^^^!^^^^^^^.  ^  w.thout  Deed,  fo  that 
not  enter,  although  the  Time  of  his i  yL™£  n^  1  ?^  "'  the  fecond  ^ffce  by  Deed-poll  can- 
Debt  for  the  Rentl-eferved,'  becaufe  a  SSS  fcSfe^V^  ^  th^  Leflbr  haVe  an  ^  of 
other  then  enjoyed,  but  it  is  void "  by  Deed-po11  Cannot  n^e  that  to  pafs  which  an-^o^t 


But 
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a  1  Co.  155.  a.  a  But  if  the  fecond  Leafe  was  by  Deed  indented,  or  by  Fine,  (as  our  Cafe  is)  then 
s^n,Ia6'1pl'B^'  if  the  firft  Leafe  is  furrendered,  or  defeated  by  Forfeiture  or  Condition  broken,  or  otherwife 
Abr.'^.'lhep'.  ended,  the  fecond  Leflee  may  enter  and  hold  it  againft  the  Leflbr,  b  for  inafmuch  as  the 
Praa.C0unf.71.  Leafe  is  by  Indenture  or  by  Fine,  both  Parties  are  concluded  to  fay  the  contrary  but  that 
b  Co. Litt. 47.b.  the  Leflbr  had  the  Land  in  Pofleflion  to  pafs,  and  that  it  pafled  in  Pofleflion  according  to  the 
1  Finch  89,162.  Tenor  of  the  Leafe;  cfor  if  the  Leflbr  had  nothing  in  the  Land,  but  purchafed  it  after  fuch  Leafe, 
3  B^Ab  °44i.  Pr  if"  the  Land  defcended  to  him  afterwards,  the  Leflee  might  enter  upon  him  by  Reafon  of  the 
S6'AnteS*iSffc)  Conclufion,  and  alfo  the  Leflee  by  Eftoppel  fhould  be  compelled  to  pay  the  Rent.  d  For  Littleton 
n  e4zi    . . ^  ^  (^jiapter  0f  <femnt  jor  Years  fays,   "  if  a  Man  brings  an  Action  of  Debt  for  Rent  referved 

nertbeKitS"  uPon  a  Leafe  for  Years'  k  is  a  §ood  Plea  for  the  Leffee  t0  %  thac  the  Leffor  had  nothing  iri 
ciayt.  32.piowd. "  the  Tenements  at  the  Time  of  the  Leafe  made,  except  the  Leafe  be  by  Deed  indented,  in 
Quaer.§  124.  ti  which  Cafe  fuch  Plea  does  not  lie  for  the  Leflee  to  plead."  And  thus,  he  laid,  Hands  the  Law 
<»  Litt.  §S8.  with  Regard  to  a  prefent  Leafe  for  Years  made  by  Parol,  by  Deed-poll,  and  by  Indenture  or  o- 
ther  Matter  of  Eftoppel,  where  the  Land  is  as  long  in  Leafe  before. 

In  our  Cafe  then  Nicholas  Trapps,  who  made  the  Leafe  by  Fine  to  commence  immediately  af- 
ter the  Feaft  of  St.  Michael  then  next  following,  had  nothing  in  the  Land  but  a  Remainder  in 
Tail,  and  both  at  that  Time,  and  at  the  Day  when  the  Leafe  ought  to  commence,  his  Father  and 
Mother  held  the  Land  for  Term  of  their  Lives,  in  which  Cafe  the  Leafe  is  not  meerly  void,  for 
if  it  had  been  made  by  Parol,  and  the  Leffees  for  Life  had  died  during  the  Life  of  Nicholas  Trapps, 
Beckingham  the  Leflee  might  have  entered  and  have  held  the  Land  againft  Nicholas.  And  inaf- 
much as  the  Leafe  is  made  by  Fine,  which  carries  an  Eiloppel  to  every  Party,  the  Leafe  fhall  be 
ftfbnger  thereby,  and  fo  the  Leafe  in  the  Life  of  Nicholas  Trapps  fhall  not  be  faid  to  be  void,  but 
fhall  be  good  in  Eftate  to  have  the  Refidue  of  the  Years  which  are  not  incurred  in  the  Life  of  the 
Tenants  for  Life,  and  by  Eftoppel  the  Leafe  is  a  good  Leafe  in  Pofleflion  for  all  the  54  Years. 

But  the  great  Matter  is,  when  Nicholas  Trapps  died  before  the  Commencement  of  the  Leafe, 
and  the  Remainder  in  Tail  defcended  to  his  two  Daughters,  and  the  Proclamations  upon  the  Fine 
were  all  made  after  the  Death  of  the  Tenant  in  Tail,  whether  or  no  they  fhall  bind  the  Tail,  and 
make  the  Leafe  for  54  Years  good  againft  the  Iflues  in  Tail.  And  hereupon  the  Statutes  of  4 
H.  7.  cap.  24.  and  of  32  H.  8.  cap.  36.  and  the  Branches  and  the  Meanings  of  them,  were  confl- 
dered.  And  whereas  the  faid  Statute  of  32  H.  8.  ordains  that  all  Fines  levied  with  Proclamations 
of  any  Lands  entailed  to  the  Per/on  levying  the  Fine,  or  to  any  of  his  Ancefiors,  fhall,  after  the  Fine  en- 
groffed  and  Proclamations  made ;  be  adjudged  and  accepted  a  fufficient  Bar  and  Dif charge  for  ever  againjl 
the  faid  P  erf  on  and  Perfons,  and  their  Heirs  claiming  only  by  Force  of  any  fuch  Entail,  it  was  objected 
a  And.'  ?77.b'  by  tne  Counfel  for  the  Defendants,  and  alfo  affirmed  by  the  faid  Apprentice,  e  that  if  the  Eftate 
Keiw.  205.  b.  given,  upon  which  the  Fine  was  levied  by  the  Tenant  in  Tail,  be  absolutely  defeated  before  the 
*  1  Co.  96.  b.  laft  Proclamation  made,  then  notwithftanding  all  the  Proclamations  afterwards  pafs  and  are  made, 
shep.  Praa.  the  Eftate-tail  fhall  not  be  barred.  f  As  if  Tenant  in  Tail  is  difleized,  and  afterwards  he  levies  a 
3°Co.9o.Sa.  "  Fine  to  the  Difieizor  fur  conufance  de  droit,  or  upon  Releafe,  and  dies,  and  the  Iflue  in  Tail  enters 
before  all  the  Proclamations  made,  and  afterwards  all  the  Proclamations  are  made,  the  Tail  is  not 
barred,  but  the  Iflue  is  remitted,  and  is  in  as  Tenant  in  Tail;  for  although  the  Statute  of  32 
H.  8.  fays,  that  the  Fine  after  the  Proclamations  made  fhall  be  a  Bar  to  the  Tail,  yet  thefe  Words  are 
fo  to  be  underftood  that  if  the  Fine  remains  in  Force  until  the  Proclamations  are  made,  then  after 
the  Proclamations  are  made,  it  fhall  be  a  Bar  to  the  Tail,  but  when  the  Iflue  in  Tail,  before  all 
the  Proclamations  made,  enters,  where  his  Entry  is  lawful,  there  by  fuch  Entry  he  has  annulled 
the  Eftate  which  the  Parties  to  the  Firfe  had,  and  thereby  he  has  annulled  the  Fine,  and  is  remit- 
ted to  the  Eftate-tail,  and  then  the  Proclamations,  which  proceed  afterwards  and  are  confummated 
are  of  no  Force,  inafmuch  as  the  Fine  is  of  no  Force,  for  the  Fine  which  is  the  Principal  beino- 
annulled,  the  Proclamations  which  are  only  acceffary  to  the  Fine  muft  alfo  be  annulled  :  And  fo 
the  general  Words  of  the  Statute,  which  are  that  the  Fine  after  the  Proclamations  made  fhall  be  a 
Bar  to  the  Tail,  are  to  be  conftrued  in  this  reafonable  Senfe,  for  elfe  it  is  idle  to  fay  that  it  fhall 
be  a  Bar  after  the  Proclamations,  if  nothing  can  be  done  before  the  Proclamations.  And  the 
Proclamations  were  ordained  to  the  Intent  that  thofe  who  have  Right  or  Title  fhould  have  Notice 
of  the  Fine,  which  Notice  is  to  give  them  who  have  Right  or  Title  an  Opportunity  of  defeating 
the  Fine  before  the  laft  Proclamation  by  Entry,  Claim,  or  Action,  and  to  no  other  Purpofe  is  it, 
by  which  it  is  to  be  underftood  that  the  Entry  or  other  lawful  devefting  of  the  Pofleflion 
by  him  that  has  Right,  before  the  laft  Proclamation  made,  fhall  aid  him  that  has  Right,  or 
elfe  the  Proclamations  would  but  be  fuperfluous,  for  to  give  Notice  by  the  Proclamations  to 
thofe  that  have  Right,  and  when  they  have  Notice,  not  to  permit  them  to  take  the  proper  Me- 
thods of  preventing  and  oppofing  the  Force  of  the  Proclamations,  would  be  to  a  very  idle  and 
frivolous  Purpofe.  Wherefore  it  appears  to  be  the  Intent  of  the  Makers  of  the  Act  that  thofe 
who  have  Right  may  avoid  the  Fine  and  the  Force  of  the  Proclamations  by  Entry  or  other 
lawful    devefting  of  the  Eftate   and  Pofleflion  of   the   Land    before  the    laft  Proclamation. 

Alfo 
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a  Alfo  it  was  faid  that  if  Tenant  in  Tail  of  a  Rent,  or  of  an  Advowfon,  or  of  Tithes,  or  fuch  like, »  p0f,n.  63. 
levies  a  Fine  thereof  to  a  Stranger  come  ceo  que  il  ad  de  fon  done,  and  dies  before  a!l  the  Proclama-  SheP-  Pradl* 
tions  are  paft,  if  the  Iffiie  fuffers  the  Poffeffion  to  continue  according  to  the  Fine  until  the  Procla-   °un ' 6s* 
mations  are  paft,  the  Tail  is  barred  for  ever,  but  if  he  gets  Seizin  of  the  Rent,  or  of  the  Tithes, 
or  of  the  Prefentment  to  the  Advowfon  before  the  Proclamations,  the  whole  Force  of  the  Fine  and 
of  the  Proclamations  are  defeared,  caufd  qua  fupra.     And  it  was  faid,  if  fo  be  the  I  flue  cannot  get 
Seizin  of  the  Rent,  or  of  the  Tithes,  or  of  the  Prefentment  to  the  Advowfon  before  the  lad  Pro- 
clamation is  paft,  (as  perhaps  he  cannot,  becaufe  it  may  happen  that  no  Day  of  Payment  is  incurred, 
and  that  no  Tithes,  or  Avoidance  of  the  Advowfon  has  fallen  after  the  Acknowledgment  of  the  Fine 
and  before  the  la  ft  Proclamation)  yet  if  the  Iflbe  comes  to  the  Land  before  the  laft  Proclamation 
is  made,  and  claims  the  Rent  or  the  Tithes,  or  to  the  Church,  and  claims  the  Advowfon,  this  is 
fufficient  to  defeat  the  Fine  and  the  Proclamations,  and  to  fave  the  Tail  •,  b  f  r  as  fuch  Claim  is b  Lltt'^ I77" 
fufficient  for  the  Lord  of  a  Villain  to  remove  out  of  the  Villain  fuch  Things  purchafed  by  him,  cl;«.  §  618. 
and  to  velt  them  in  the  Lord,  as  Littleton  fays,  fo  by  the  fame  Reafon  in  this  Cafe  fuch  Claim  sw'praa7'11' 
lhall  be  fufficient  for  the  Iffue  in  Tail  to  dev^-ft  fuch  Things  out  of  the  Conufee,  and  to  reveft  Counf.  65. 
them  in  the  Iffue  in  Tail,  which  the  Law  of  itfelf  would  not  otherwife  do,  altho'  the  Things  are  ,    _ 
in  Tail,  and  altho'  the  Fine  makes  no  c  Difcontinuance.     d  But  if  Tenant  in  Tail  of  Land  levies  a  2  Be  Abr.530. 
Fine  of  it  to  a  Stranger/ar  conufance  de  droit  come  ceo  que  il  ad  de  fon  done,  and  dies,  and  before  all  ^p^  p™a' 
the  Proclamations  are  paft  the  Iffue  brings  a  Fcrmedon  in  Defcender  againft  the  Conufee,  and  pend- 
ing the  Action  all  the  Proclamations  pafs,  there  (it  was  faid)  the  Iffue  fhall  be  barred,  and  the 
Difcontinuee  may  plead  in  Bar  of  the  Tail  for  ever  this  Fine  with  Proclamations  made  pending 
the  Writ  which  was  well  brought,  and  the  Reafon  is,  becaufe  the  Fine  is  not  annulled  before  the 
Proclamati  ns  are  confummate,  and  the  Statute  of  32.  H.  8.  fays  that  the  Fine  after  the  Proclama- 
tions made  fhall  be  accepted  to  all  Intents  and  Purpofes  a  fufficient  Bar  to  the  Heirs  in  Tail,  and  fo  this 
Bar  made  pending  the  Writ  is  ftrong  and  fufficient  enough  to  bar  the  Heir  by  the  Letrer  of  the  e  s  p  ac.cord 
Act  and  by  the  Intent  of  the  Makers  of  it,  for  their  Intent  was  moft  ftrong  againft  Eftates  Tail,  Dy.  213.  Pi. 4*1. 
and  this  Act  does  not  allow  to  the  Heir  in  Tail,  who  is  Privy,  any  Benefit  by  bringing  of  Action  ^n'd96  aJ  1 
before  the  Proclamations  incurred,  as  the  Statute  of  4  H.  7.  does  to  Strangers  within  five  Years.  Cro.  j.  e99. 
e  And  Thornton  faid  that  if  a  Stranger  levies  a  Fine  to  the  Tenant  in  Tail  come  ceo  que  il  ad  de  fon  \^°1'  p^0, 
done,  and  he  renders  to  him  a  Rent  in  Fee,  and  the  Proclamations  upon  the  Fine  incur,  and  the  Counf.  62,63, 
Tenant  in  Tail  dies,  the  Iffue  fhall  avoid  the  Rent,  for  he  is  remitted  to  the  Land,  and  the  Fine  jf^1^,  "i°" 
fhall  not  bind  him  for  the  Rent,  becaufe  his  Anceftor  was  not  Tenant  in  Tail  of  the  Rent,  but  of  96-  *  Bac.  Abr. 
the  Land,  fo  that  the  Rent  is  another  Thing  than  that  which  was  entailed,  and  therefore  the  Fine  lymbTt^fo. 
is  not  levied  of  any  Thing  entailed,  and  confequently  the  Rent  is  out  of  the  Provifion  of  the  Act  66.  a. 
of  32  H.  8.     f  So  is  it  (he  faid)  where  Tenant  in  Tail  of  an  Advowfon  renders  or  grants  to  one  f  Weft's  symb. 
by  Fine  the  Nomination  of  a  Clerk  to  the  Advowfon.     s  And  (he  faid)  if  Tenant  in  Tail  of  a  she*' fpraa b' 
Rent  diffeizes  the  Tenant  of  the  Land,  and  levies  a  Fine  with  Proclamations  of  the  Land  to  a  Count  62.  Sed 
Stranger,  and  the  Proclamations  pafs,  the  Heir  in  Tail  fhall  not  be  bound  for  the  Rent,  becaufe  S"ntr?  ,W2tf\ 
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the  rine  was  not  levied  of  it,  but  or  the  Land,  which  is  another  Thing,  quodfuit  concefjum.     But  79,  becaufe  the 
it  was  faid  that  in  the  principal  Cafe  the  Render  of  the  Tenant  in  Tail  was  of  the  Land  which, NomTat^iTis'1 
was  entailed,  fo  that  it  was  of  the  Thing  itfelf  entailed,  and  therefore  if  the  Leafe  was  not  defeat-  in  Effeathe 
ed  before  the  laft  Proclamation  made,  the  Proclamations  fhall  bind  the  Tail  here,  as  to  the  Leafe,  ^^p"^. 
as  much  as  they  fhould  do  in  a  Freehold  or  Inheritance.     And  therefore  whether  or  no  the  Leafe  and  full  Profit  of 
was  defeated  before  the  Proclamations  paft,  was  made  the  principal  Point  of  the  Cafe.  tteVh^entaU- 

ed,  Poft  529  (b).  ButifTenant  in  Tail  of  an  Advowfon  grants  by  Fine  the  Nomination  of  a  Clerk,  to  one  and  to  his  Heirs,  fo  that  when  the  Church  becomes  void, 
the  Grantee  and  his  Heirs  may  nominate  a  Clerk  to  the  Tenant  in  Tail  and  his  Heirs,  and  that  he  or  they  (hall  prefent  the  Clerk  fo  nominated  to  the  Ordinary, 
an<i  trie  Tenant  in  Tail  dies,  fuch  Fine  (hail  not  bind  the  iffue  in  Tail,  becaufe  there  the  Nomination  and  the  Prefentation  are  diftinguiftied,  fo  that  the  Fine  is  not 
levied  of  the  Thing  entailed.  Dodder.  Compl.  Parf.  36.  Watt'.  Compl.  Incumb.  79,   85. 

6  The  Authority  of  the  Cafe  here  put  is  greatly  impeached  by  the  Opinions  of  Hobart  and  Harvey  J.  in  the  Cafe  of  Heliot  -v.  Saunders,  where  they  held  that  if  Te- 
nant in  Tail  of  a  Rent-charge  iftuing  out  of  a  Manor  levies  a  Fine  of  the  Manor,  this  is  a  Bar  of  the  Rent,  becaufe  the  Fine  being  levied  of  the  Land  inclufively  gives 
the  Rent,  and  they  ftrongly  denied  this  Cafe  put  by  Thornton  to  be  Law.  Cro.J.  700.  2  Rol.  R.  500.  Winch  110,121,  123.  Jenk.  275.  pi.  96.  Tamen  quare  that  Cafe, 
for  there  appears  to  be  no  Fine  levied  of  the  Rent,  which  being  the  Thing  entailed,  and  not  the  Land,  ihould,  it  feems,  defcend  to  the  Iffue  till  the  Intail  thereof  be 
fcarred  bv  a  Fine.  And  with  the  Opinion  of  Thornton  here  agrees  that  of  Winch  J.  2  Brownl.  155.  Shep.  Praft.  Counf.  62,  63,  65.  Weft's  Symb.  pt.  2.  fo  66.  b. 
S.  P.  Dy.  2t3.pl.  41. 

And  as  to  this,  it  was  faid  on  the  Part  of  the  Defendants,  that  it  is  to  be  confidered  that  Nicho-  For  theLVen- 
las  Trapps  who  made  the  Leafe  was  but  Tenant  in  Tail  in  Remainder  depending  upon  an  Eftate dants- 
for  two  Lives,  and  the  Leafe  made  to  commence  immediately  after  the  Feaft  of  St.  Michael  then 
next  following  after  the  Fine  levied  could  not  take  Effect  nor  be  executed  until  after  the  Death  of 
the  Tenants  for  Life,  and  it  might  fo  happen  that  it  never  could  be  executed,  for  if  either  of  the 
Tenants  for  Life  fhould  outlive  the  Term  of  54  Years,  then  the  Leafe  for  Years  could  never  com- 
mence or  take  Effect  in  Deed.  And  the  Iffue  in  Tail,who  does  not  come  in  by  the  Donee  inTail  only,  h  same  Diverfit 
but  by  the  Donor,  fhall  not  be  eftopped  to  fhew  the  Eftates  of  the  Tenants  for  Life  which  difturb-  3  Co.  89.  b. 
ed  the  Commencement  of  the  Leafe  at  the  Day  limited  in  the  Fine,  but  he  may  fhew  the  Truth  ^eft'$foSy™b*b 
of  the  Matter  well  enough.     And  it  is  confeffed  on  all  Sides  that  the  Survivor  of  the  Tenants  for  Sees'av.  i05,  it 
Lie  died  in  the  Oth  Year  of  the  Reign  of  the  prefent  Queen,  fo  that  the  Truth  being  confeffed,  ^^'J^ 
aii  Eftoppel  is  taken  away.     b  And  altho'  by  the  Statute  the  lffu£  in  Tail  fhall  not  aver  Continu-dear.   seeDy. 
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ance  of  the  Poffeffion  againft  the  Fine  of  his  Anceftor  come  ceo  que  il  adde  fon  done,  yet  upon  other 
Fines  as  this  is  here  he  fhall  not  be  eftopped.     And  inafmuch  as  the  Tenants  for  Life  were  alive 
at  the  Time  of  the  Leafe  made,  they  might  poiTibly  have  outlived   the  Term  of  54  Years,  and  if 
they  had  done  fo,  then  the  Leafe  would  never  have  taken  Effect,  and  if  they  died  within' the  54 
Years,  the  Leafe  might  take  Effect,  fo  that  it  refted  upon  a  Contingency  whether  it  fhould  ever 
be  a  Leafe  or  not,  which  Contingency  being  incertain  made  it  alio  incertain  whether  the   Leafe 
fhould  ever  take  Effect  or  not,  and  therefore  it  could,  not  be  precifcly  called  a  Leafe,  but  a  Title 
to  or  Pofiibility  of  a  Leafe.     And  then  when  Nicholas  the  Leffor  died  before  the  Time  limited  for 
the  Commencement  of  the  Leafe,  the  Remainder   in  Tail  by    his  Death  defcended  to  his  two 
Daughters  and  Heirs,  which  Remainder  was  in  them  without  any  Entry  or  Claim  as  fully  as  it 
was  in  his  Father,  for  the  Continuance  of  the  Eftate  of  the  Tenants  for  Life  made  the  Remainder 
to  be  in  the  Daughters  of  Nicholas  as  actually  and  fully  as   a  Remainder  can   be  in  any  one,  and 
the  Defcent  of  the  Remainder  to  them  and  their  Seizin  of  it  wrought  in  them  a  Remitter  to  the 
Remainder,  which  Remitter  purged  and  difcharged  the  Remainder  from  the  faid  Title  to  or  Pof- 
a  Port  437  (c).   fibility  of  the  Leafe.     a  For  if  Nicholas  who  had  the  Remainder  in  Tail  had  granted  a  Rent  charge 
out  of  it  to  a  Stranger,  and  had  died,  and  the  Remainder  had  defcended  to  his  Daughters,  they 
fhould  have  held  it  difcharged  of  the  Rent.     And  if  they  had  granted  the  Remainder  by  Fine  to 
a  Stranger,    and  afterwards  the  Tenants  for  Life  had  died,    the   Stranger  fhould    have   held 
the  Land    difcharged    of  the  Rent,    becaule  the     Defcent   of    the    Remainder    remitted    the 
Daughters,    and   purged    the   Remainder  of  all    Incumbrances   as  fully    as    the    Defcent    of 
the   Poffeffion   in   Tail  .  purges    the  Poffeffion    of  all     Incumbrances.       And  if    Nicholas   had 
made  a  Leafe  for  40  Years,  to  commence  after  the  Death  of  the  Tenants  for  Life,  the  Defcent  to 
the  Daughters  fhould  have  avoided  fuch  Leafe  which  has  a  certain  Commencement  and  a  certain 
End,  a  for ti ore  then  it  fhall  avoid  this  Leafe,  which  cannot  well  be  called  a  Leafe,  but  rather  a 
Poffibility  of  or  Title  to  a  Leafe,  for  the  Daughters  cannot  make  Claim  to  avoid  the  Leafe,  bc- 
caufe  they  themfelves  have  the  Remainder  of  the  Land,  and  they  cannot  make  Claim  in  their  own 
Land,  as  they  may  to  have  a  Thing  out  of  the  Land  of  another,  as  in  the  Cafe  put  of  a  Rent, 
and  fuch  like,  but  the  Operation  of  Law  without  Claim  gives  to  them  by  the  Defcent  and  Remit- 
ter the  like  Advantage  by  Way  of  Difcharge  as  they  fhould  have  by  Claim  in  the  Land  of  another  : 
And  then  if  the  Defcent  and  Remitter  hath  avoided  the  Leafe,  thereby  it  hath  defeated  the  Fine 
as  fully  as  the  Entry  of  the  Iffue  in  Tail  fhould  do  in  the  Cafes  before  fpecified  where  the  Iffue  in 
Tail  after  the  Diffeizin  of  his  Father  enters  upon  the  Conufee,  or  obtains  Seizin  of  the  Rent  be^ 
fore  the  Proclamations  paft.     And  then  the  Proclamations  which  were  all  made  after  the  Defcent 
and  Remitter  are  of  no  Force,  but  are  as  abfolutely  void  as  the  Fine  itfelf  is.     And  fo  the  Leafe 
for  54  Years,  and  alfo  the  Eftate  of  the  faid  Robert  Smith  the  Plaintiff,  are  void,  and  therefore 
he  fhall  be  barred. 
e  c.o»tra  for  the      On  the  other  Side  it  Was  argued  that  the  Leafe  for  54  Years  was  good  againft  Nicholas  Trapps 
amt"1'  himfelf  upon  this  Contingency  that  the  Tenants  for  Life  had  died  before  him,  for  the  Caufes  before 

Poft  Meier's  fhewn,  and  that  too  altho'  the  Leafe  had  not  been  by  Fine,  but  by  Parol  or  Deed  Poll,  in  which 
Cafe  14.  pig.  on  there  is  no  Eftoppel.  And  when  Nicholas  died,  and  the  Remainder  in  Tail  defcended  to  his  Daugh- 
ct.^e'l!.  3.  ters,  the  Leafe  fhall  not  be  adjudged  in  Law  to  be  prefently  void  as  to  the  Daughters,  becaufe 
cL  -i'  2.4,i«F*tz'  t'iere  is  a  KenC  referved  upon  it,  fo  that  there  is  a  Recompence  for  the  Land,  which  may  be  as 
Taa T.  Co. Litt  advantageous  to  the  Iffue  as  it  would  be  to  have  the  Leafe  void,  atleaft  it  will  be  of  no  Damage 
343i  h'kh°'  t0  him,  b  and  the  Iffue  in  Tail  fhall  never  avoid  Things  done  by  his  Anceftor  but  where  they  are 
jo  C0.V7.  b.  or  may  be  to  his  Difadvantage.  c  For  in  the  Cafe  of  Off  avian  Lumbard  in  44  Ed.  3.  where  Te- 
GR°i"fb2Eulft'  nant  'n  -I  ail  upon  defeafible  Title  granted  a  Rent-charge  of  20  /.  to  him  that  had  Right  for  a  Re- 
43. 2Browni.67!  leafe  of  his  Right,  the  Court  was  of  Opinion  that  the  Rent -charge  fhould  be  levied  upon  the  Iffue 
HKeb'Z28'384'  °f  ^e  Tenant  in  Tail,  becaufe  the  Grant  of  the  Rent  was  for  Che  Releafe  of  the  Right,  fo  that 
1  And.  188.'  the  Iffue  had  Benefit  thereby,  for  which  Reafon  he  fhould  not  avoid  the  Grant.  dSo  it  ieems  by 
^'show^t9'  4-6  Ed.  3.  that  if  Land  is  given  in  Tail,  fo  that  the  Donee  may  alien  for  the  Profit  of  his  liTues, 
1Chin.Caf.17j.  this  is  a  good  Condition  or  Power  limited  to  him.  e  And  if  the  Tenant  in  Tail  fuffers  a  com- 
^B^Ab*'z66.  mon  Recovery  in  which  he  vouches  and  has  Recompence,  the  Iffue  fhall  be  bound,  becaufe  he  is 
Pojt  466.  Man-  not  damnified  thereby;  f  and  fo  if  he  aliens  with  Warranty,  and  leaves  Affets  to  his  Iffue,  the 
Pig!onRecov.  Iffue  fhall  not  avoid  the  Alienation,  becaufe  it  is  not  to  his  Difadvantage.  sSo  here  inafmuch 
nCurfon24i.  as  a  Kent  is  referved  upon  the  Leafe,  it  may  be  that  this  Rent  is  equivalent  to  or  more  than  the 
4.  Pi.ti!aBui3it.  Value  of  the  Land,  and  alfo  it  may  be  that  the  Land  lies  at  a  great  Diftance  from  the  Daughters, 
«•  fo  that  it  may  be  more  advantageous  for  them  to  have  it  in  Leafe  and  to  receive  the  Value  of  it  in 

^'sCafci4(g?)vRent,  than  to  manure  and  cultivate  it  themlelves ;  and  therefore  it  does  not  appear  that  this  Leafe 
^  *e- *?ok?  'is  to  their  Difadvantage.  And  put  the  Cafe  that  the  Tenants  for  Life  happen  to  die,  and  that 
f  10C0. 37.  b.  the  Leffee  enters,  and  at  the  Day  of  Payment  pays  the  Rent  to  the  Daughters,  and  they  accept 
Curron24i.  See  ;t?  by  that  Acceptance  they  have  affirmed  the  Leafe,  and  they  fhall  not  avoid  it  afterwards  during 


s  see  "show'     their  Lives,  which  could  not  be  fo  if  the  Law  was  to  adjudge  the  Leafe  void  upon  the  Defcent  of 
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the  Remainder  in  Tail.     And  here  the  Daughters  might  have  had  an  A&ion  of  Debt  for  all  the 
Arrears  incurred  after  the  Death  of  their  Father,  and  in  the  Life  of  the  Tenants  for  Life  or  of  the 
Survivor  of  them,  for  on  this  Fart  there  is  an  Eftoppel,  that  is  to  fay,  Beckingham  the  Leffee  and 
his  Executors  and  their  Executors  are  eftopped  by  the  Fine  to  fay  otherwife  but  that  the  Leafe 
took  Effect  immediately  after  the  Feaft  of  St.  Michael  next  after  the  Fine,  and  that  they  ou°-ht  to 
pay  the  Arrears,  unlefs  they  could  alledgean  Entry  in  Fact  and  an  Expnlfion  by  the  Tenants  for 
Life  claiming  by  Title  paramount  the  Leafe  for  Life  ;  and  this  Benefit  would  be  loft  to  them  if 
the  Law  fhould  adjudge  the  Leafe  void  by  the  Defcent.     a  And  if  Tenant  in  Tail  makes  a  Leafe  a  Co.Litt.46.b, 
for  40  Years  to  commence  10  Years  after,  rendering  Rent,  and  dies  the  Day  after,  the  Iffue  in  lRo1-  aMj*- 
Tail  enters,  and  makes  a  Feoffment  before  the  ten  Years  are  elapfed,  here  it  cannot  be  prefentlv  ^Vy^lpft'. 
affirmed  that  the  Entry  of  the  Iffue  has  avoided  the  Leafe  which  was  executory  and  not  executed   in^a,Eine- 
for  if  the  Feoffee  waives  the  Poffeffion  of  the  Land  at  the  End  of  10  Years,  and  the  LefTee  enters^  l^Mol^eV.2' 
and  occupies  the  Land,  and  at  the  next  Day  of  Payment  pays  the  Rent  to  the  Feoffee,  who  ac   Cinh-*t>°, /><?<■ 
cepts  it,  the  Leafe  is  thereby  made  good,  and  the  Election  for  the  Allowance  of  the  Leafe  remains  th/othi' three 
to  the  Feoffee  as  well  as  to  the  Iffue,  and  fo  peradventure  for  the  b  Difallowance  of  it,  for  per  doi,.b:ed-   Se<= 
haps  he  might  have  had  an  Action  of  Trefpafs  againft  the  Leffee  for  entering.     And  then  if  the  *.  rb^/Jtce 
Law  be  fo  that  the  Entry  of  the  Iffue  into  the  Land  before  the  Leafe  commenced  mall  not  be  ad-  ^'ep;  heid  b^^ 
judged  an  Avoidance  of  the  Leafe  for  Years  executory,  a  fortiore  in  our  Cafe  the  Defcent  of  the  c"pt tS;/&~. 
Remainder,  where  there  is  no  Entry,  fhall  not  avoid  the  Leafe  which  is  executory.     c  But  in  the  b 
Cafe  put  of  the  Grant  of  a  Rent-charge  out  of  the  Remainder  by  Nicholas  Trapps,  this,  if  he  had  3-gee  lShow- 
made  any,  fhould  have  been  difcharged  by  the  Defcent  of  the  Remainder  to  the  Daughters    for 
it  cannot  beprefumed  to  be  for  the  Benefit  of  them  who  are  his  Iffues,  but  to  their  Difadvantage,  piT^Keb 
becaufe  there  is  not  quid  pro  quo,  but  it  is  a  meer  Charge  and  nothing  elfe,  for  which  Reafon  the  9io-t.  R3ym". 
Law  does  not  fufpend  his  Gift  of  it  as  a  Thing  indifferent,  but  fays  that  it  is  a  Charge  to  the  LTue,  b?cro  e°'-48' 
and  cannot  be  for  his  Benefit,  and  therefore  it  adjudges  it  to  be  void.     d  And  hereupon  the  Ap- 
prentice faid  that  he  well  allowed  the  Judgment  in  Cauxton's  Cafe  in  14  Afs.   where   Tenant  in  Bro4charPe' 3' 
Tail  granted  a  Rent-charge,  and  died,  the  Iffue  entered,  and  made  a  Feoffment,  and  took  back  Executio»  76.  ' 
an  Efface,  and  an  Affize  was  brought  for  the  Rent,  and  there  it  was  adjudged  that  the  Land  was  Fitz^cWeio 
difcharged,  forafmuch  as  the  Iffue  in  Tail  had  entered  after  the  Death  of  his  Anceftor  who  charged  Bridsm-  65, $9.' 
it.     But  both  he  and  Bromley  difallowed  the  Judgment  in  the  Cafe  of  ig  Ed,  3.  e  where  it  is  ad-  e  H  ,  Ed  , 
judged  that  if  Tenant  in  Tail  is  bound  in  a  Statute-merchant,  and  dies,  and  the  Iffue  enters  into  Fitz-Refceit"2. 
the  Land  entailed,  and  aliens,  the  Land  mall  be  bound,  which,  they  faid,  is  not  fo,  for  the  Re-  SeVcwra3' 
mitter  difcharges  the  Execution  here,  as  well  as  it  does  the  Rent-charge  in  the  Cafe   before.  AfSi  p1  2I-  b<°- 
*  And  fo,  it  was  faid,  if  Tenant  in  Tail  aliens  the  Trees,  and  dies  before  they  are  cut,  and  the  chame2^p"ir 
Iffue  enters,  the  Vendee  fhall  not  have  the  Trees,  as  it  is  put  in  18  Ed.  4.  fo  that,  they  faid,  there  H>  6-  *6' b-  P'r 
is  a  Diverfity  when  the  Thing  may  be  to  the  Benefit  of  the  Iffue  in  Tail,  and  when  to  his  Charge.  ££n  ^tiu- 
Wherefore  the  Demife  and  the  Contract  by  Fine  in  our  Cafe  is  not  defeated  by  the  Defcent  of  tute"m.erch'aflt 
the  Remainder,  but  fhall  be  faid  to  continue,  and  then  the  Proclamations  comin<*  afterwards  for-  '9  Bndsm'  "* 
tify  the  Leafe,  and  take  from  the  Heirs  all  Election  of  Difallowance  of  it,  for  inafmuch  as  the  fp',8Ed"4,6a# 
Leafe  had  Continuance  when  the  Proclamations  were  made  (whether  it  be  a  Leafe  upon  a  Con-  %&$&&£» 
tingency  or  otherwife)  the  Words  of  the  Act  make  the  Fine  to  be  for  ever  a  fufficient  Bar  for  the  °hther  Books 
Term  againft  the  Tail.     g  But  the  Apprentice  faid  that  if  there  be  Tenant  in  Tail,  and  a  Stranger    erecUed* 
by  Fine  acknowledges  the  Tenements  to  be  the  .Right  of  the  Tenant  in  Tail  come  ceo  que  Had  de  s^Co-96-  b- 
fon  done,  and  the  Tenant  in  Tail  grants  and  renders  the  Land  to  him  again  for  Life,  in  Tail    or  3   °  %3'  *' 
in  Fee,  and  dies  before  all  the  Proclamations  are  made,  and  before  the  Conufee  has  entered  and 
the  Iffue  enters,  and  afterwards  all  the  Proclamations  pafs,  in  this  Cafe  the  Conufee,  to  whom  the 
Land  was  rendered,  fhall  never  have  a  Scire  facias  to  execute  the  Fine,  nor  can  he  enter,  b  for  t>   Co  89  b 
when  the  Tenant  in  Tail  had  rendered  the  Land,  yet  the  Land  was  not  out  of  him  until  the  Co- 
nufee had  executed  the  Fine  by  Entry  or  Writ  of  Execution,  and  therefore  when  the  Tenant  in 
Tail  died  before  Execution,  the  Land  defcended  to  his  Iffue,  and  when  he  entered  he  was  remit- 
ted, and  thereby  he  utterly  avoided  the  Fine  and  the  Eftate  rendered  by  it,  and  then  every  Pro- 
clamation made  afterwards  was  void,  and  if  the  Conufee  brings  a  Scire  facias  againft  the  Iffue  to 
have  Execution,  he  fhall  plead  in  Bar  his  Remitter,  and  fo  fhall  exclude  him^>f  Execution  and 
Entry  alfo.     But  in  our  Cafe  there  was  no  fuch  Avoidance  of  the  Fine,  for  inafmuch  as  the  Leafe 
for  54  Years  might  be  to  the  Benefit  of  the  Iffues  in  Tail,  the  Law  will  not  fay  that  the  Defcent 
hath  avoided  it,  but  that  it  continued  until  the  Proclamations  were  paffed,  and  when  they  were 
paffed,  the  Leafe  became  indefeafible.     Whereupon  they  prayed  Judgment  for  the  Plaintiff.     And 
many  other  Things  were  faid  on  both  Sides,  which  I  have  here  omitted,  it  being  my  Defio-n  to 
make  a  brief  Report  of  this  Cafe,  and  therefore  I  have  only  given  concifely  the  Reafons  and  Cafes 
above  written,  which  were  the  moft  weighty  and  material  in  my  Apprehenfion. 

And  after  thefe  Arguments  the  Juftices  took  Advice,  and  in  Hillary  Term  in  the  1  tth  Year 

of  the  Reign  of  Queen  Elizabeth  they  commanded  the  Prothonotary  to  enter  Judgment  for  the 

3  Plaintiff, 
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Plaintiff,  becaufe  they  took  the  Law  to  be  that  the  Leafe  was  goo  .I,  and  that  the  Fine  with  Pro- 
clamations was  a  fufHcient  Bar  for  the  Term  againft  the  Fftate-tail.  But  the  Judgment  was  not 
then  entered,  becaufe  the  Plaintiff  neglected  to  come  to  the  Prothonotary  to  require  it,  and  to 
pay  for  it  And  the  Judgment  remained  unentered  until  Eafler  Term  in  the  s  5th  Year  of  the 
Reign  of  Queen  Elizabeth,  and  then  the  Plaintiff  came  to  the  Bar  by  his  Counfel,  and  fhewed  how 
that  the  Judgment  was  not  entered  thro'  his  Default,  and  prayed  that  it  might  be  now  entered. 
And  the  Court  advifed  thereupon  until  another  Day,  at  which  Day  upon  the  Pliintiff's  Prayer 
they  ordered  the  Judgment  to  be  entered,  which  was  done  accordingly,  and  was  as  follows. 

The  reft  of  the        Whereupon  all  and  lingular  the  Premiffes  being  feen  and  by  the  Court  r,f  the  Lady  the  Queen 

Record.  here  more  fully  underftood,  and  mature  Deliberation  being  thereupon  had,  for  that  it  feems  to 

the  Court  of  the  faid  Lady  the  Queen  here  that  the  Plea  aforefaid  by  the  aforefaid  John  Smith  in 

Manner  and  Form  aforefaid  above  pleaded  in    Bar   to  the  Cognizance  aforefaid,  and    the  Matter 

in  th  tfame  contained,  are  good  and  fufHcient  in  Law  to  preclude  the  faid  Thomas  Stapleton  and 

John  Hey  cock  from  having  their  Cognizance  aforefaid  :  Therefore  it  is  confidered  that  the  afore- 

jadgment.         faid  Robert  Smith  his  Damages  as  well  by  Occafion  of  the  taking  aforefaid,  &c.   as  for  his  Cofts 

and  Charges  by  him  about  his  Suit  in  this  Behalf  expended,  ought  to  recover,  &c.     But  becaufe 

it  is  not  known  to  the  Court  of  the  faid  Lady  the  Queen  now  nere  wnat  Damages  the  aforefaid 

Robert  Smith  has  fuftained  as  well  by  Occafion  of  the  taking  aforefaid,   &c.  as  for  his  Cofts   end  ' 

Charges  by  him  about  his  Suit  in  this  Behalf  expended,  therefore  the  Sheriff  is  commanded  that 

by  the  Oath  of  good  and  lawful  Men  of  his  Bailiwick  he  diligently  enquire  what  Damages  the  a- 

forefaid  Robert  Smith  has  fuftained  as  well  by  the  Occafion  aforefaid  as  for  his  Cofh  and  Charges 

aforefaid,  and  the  Inquifuion  which  he  fhall  take  thereupon  he  fend  to  the  Lady  the  Queen  on  the 

Octave  of  the  Holy  Trinity,  wherefoever,  &c.  under  the  Seal,  &c.  and  the  Seals,  &c.  together  with 

the  Royal  Writ  to  him  thereof  directed,  &c.     The  fame  Day  is  given  to  the   aforefaid  Robert 

Smith,  &c. 

A  Report  of  a  'Judgment  given  in  the  Common  Bench  in  Eafter  Term  in  the  \$th  Tear  of 
the  Reign  of  Queen  Elizabeth,  and  of  Execution  thereupon,  in  an  Action  of  Debt  brought 
by  John  Davy  againjl  Fermer  Pepys  Son  and  Heir  of  Thomas  Pepys  upon  an  Obligation, 
of  80  /.  made  by  the  faid  Thomas  Pepys  to  the faid  John  Davy.     And  the  Record  was  as 
follows.  Lone. 


Fl 


^Ermer  Pepys  late  of  South-Creak  in  the  County  of  Norfolk  Gentleman,  Son  and  Heir  of  Thomas 
Pepys  Gentleman  late  called  Thomas  Pepys  of  South-Creak  in  the  County  aforefaid  Gent'eman, 
was  fummoned  to  anfwer  John  Davy  Gentleman,  otherwife  called  John  Davy  of  Monge  otherwife 
mZlT^illiL.  called  Mountjoy  in  the  County  aforefaid  Gentleman,  of  a  Plea  that  he  render  to  him  80/.  which 
London.  he  owes  him,  and  unjuftly  detains,  &c.     And  whereupon  the  fame  John  by  Chriflopher  Crow  his 

sam'rprec'edent  Attorney  fays,  that  whereas  the  aforefaid  Thomas  in  his  Lifetime,  whofe  Son  and  Heir  the  afore - 
Rait.  Entr.  172.  faid  Fermer  is,  the  nth  Day  of  January  in  the  iofh  Year  of  the  Reign  of  the  Lady  the  Queen 
if  in  De5bt  againft  now,  at  London  in  the  Parifh  of  the  bleffed  Mary  of  the  Arches  in  the  Ward  of  Cheap,  by  his 
an  Heir  upon  the  certain  Writing  obligatory  granted  himfelf  to  be  bound  to  the  fame  John  in  the  aforefaid  80/.  to 
AnSt"  £"  be  paid  to  the  fame  John  at  the  Feaft  of  St.  Michael  the  Archangel  which  fhould  then  be  in  the 
Defendant  con-  Year  of  our  Lord  1 57 1 .  and  to  the  fame  Payment  well  and  faithfully  to  be  made  the  aforefaid 
andeftewf  thT'  Thomas  bound  himfelf  and  his  Heirs  by  the  fame  Writing  :  Neverthelefs  the  aforefaid  Thomas  in 
certainty  of  his  Life  time,  and  the  aforefaid  Fermer,  Son  and  Heir  of  the  faid  Thomas,  after  the  Death  of  the 
hasTyDefcen'C  fame  Thomas,  altho'  often  requefted,  the  aforefaid  80/.  to  the  fame  John  have  not  yet  rendered, 
Judgment  (hail  buc  the  fame  to  him  hitherto  to  render  have  refufed,  and  the  aforefaid  Fermer  the  fame 
recovtt'uieDebt  to  the  fame  John  to  render  yet  doth  refufe  ;  W herefore he  fays  that  he  is  damnified  and  has  Da- 
of  the  Lands  de-  mage  to  the  Value  of  10/.  and  therefore  he  brings  the  Suit,  &c.  And  he  produces  here  in  Court 
cite"'  by.  i49.  the  Writing  aforefaid,  which  teftifies  the  Debt  aforefaid  in  Form  aforefaid,  the  Date  whereof  is 
|,-p°D  the  Day  and  Year  abovefaid,  &c. 

pi.  14.  y  373'       And  the    aforefaid  Fermer  by   Thomas  Might   his   Attorney   comes  and  defends  the  Force 
and  Injury  when,    &c.     And   fays   that  he  cannot  deny  the  Action  aforefaid  of  the  aforefaid 
Defendant  con-   John,    nor  but  that  the  Writing  aforefaid   is  the  Deed  of   the   aforefaid  Thomas    his  Father, 
fetes  the  Action.  nor  ^Qt  ^^    ^e  owes    t0  tiie  aforefaid  John  the  aforefaid  80  /.    in  Form  as  the  fame  John 
above  againft    him  has   declared.     Yet   the    fame  Fermer  fays    that   he    has  not  any    Lands 
or  Tenements  in  Fee  fimple   by  hereditary    Defcent  from    the    aforefaid   Thomas   his  Father, 
tairTy  of  "knits"  nor  had  the  Day  of  obtaining  the  Writ  Original  of  the   aforefaid  John,  nor  ever  afterwards, 
by  Detent.       befides  the  Rectory  of  South-Creak  with  the  Appurtenances,  and  16  Acres  of  Land  with  the  Ap- 
purtenances in  South-  Creak,  Sidijlern,  and  Scoullhorp  in  the  aforefaid  County  of  Norfolk,  of  the 

yearly 
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yearly  Value  of  And  this  he  is  ready  to  verify,  wherefore  he  prays  Judgment  if  he,  as  Son 

and  Heir  of  the  aforefaid  Thomas,  of  the  Debt  aforefaid,  except  in  the  aforefaid  Rectory  and  1 6  Acres 
of  Land  with  the  Appurtenances  in  South-Creak,  Sidiftern,  and  Scoulthorp  aforefaid,  by  Virtue  of 
the  Writing  aforefaid,  ought  to  be  charged,  &c.     Therefore  it  is  confidered  that  the  aforefaid  John  judgment 
do  recover  again  ft  the  aforefaid  Fermer  his  Debt  aforefaid  to  be  levied  of  the  aforefaid  Rectory  and 
16  Acres  of  Land  with  the  Appurtenances  in  South-Creaky  Sidiftern,  and  Scoulthorp  aforefaid,  and 
his  Damages  by  Occafion  of  the  Detention  of  that  Debt  to  60s.  to  the  fame  John  with  his  Affent 
by  the  Court  here  adjudged  :  And  the  aforefaid  Fermer  in  Mercy,  &c.     But  becaufe  it  is  not 
known  how  much  that  Rectory  and  thofe  16  Acres  of  Land  are  worth  by  the  Year  in  all  Iffues  be- 
fides Reprifes,  the  Sheriff  is  commanded  that  by  the  Oath  of  good  and  lawful  Men  of  his  Bailiwick 
he  diligently  enquire  how  much  the  Rectory  and  16  Acres  of  Land  aforefaid  with  the  Appurte- 
nances are  worth  by  the  Year  in  all  Iffues  befides  Reprifes,  and  that  Inquifition  by  him  thereupon 
being  diligently  made,  that  he  deliver  the  fame  Rectory  and  16  Acres  of,  Land  with  the  Appur- 
tenances, according  to  the  true  Value  of  the  fame,  to  the  fame  John  without  Delay,  to  hold  to  the 
fame  John  until  the  Debt  and  Damages  aforefaid  thereof  he  fhall  have  levied.     And  how,  &V.  the 
Sheriff  make  appear  here  from  the  Day  of  the  Holy  Trinity  in  15  Days,  &c. 

Upon  this  Judgment  given  the  Plaintiff  prayed  a  Writ  to  have  Execution  according  to  the  Judgment^ 
whereupon  he  had  a  Writ  which  was  not  ferved,  and  afterwards  he  prayed  another,  and  had  it  as  fellows. 

"  Elizabeth  by  the  Grace  of  God  of  England,  France,  and  Ireland  Queen,  Defender  of  the  Alias  Writ  cf 
*'  Faith,  &c.  To  the  Sheriff  of  Norfolk  Greeting.     Whereas  John  Davy  Gentleman,  otherwife  Aforegoing0'1 
"  called  John  Davy  of  Monge  otherwife  called  Mounijoy  in  the  County  aforefaid  Gentleman,  in  our  Judgment. 
"  Court  before  our  Juftices  at  Weftminjter  by  the  Confideration  of  the  fame  Court  hath  recovered 
**  againft  Fermer  Pepys  late  of  South-Creak  in  your  County  Gentleman,  Son  and  Heir  of  Thomas 
"  Fepys  Gentleman  late  called  Thomas  Pepys  of  South-Creak  in  the  County  aforefaid  Gentleman, 
"  as  well  a  certain  Debt  of  80  /.  as  60s.  which  to  the  fame  John  in  our  fame  Court  were  adjudged 
"  for  his  Damages  which  he  had  by  Occafion  of  the  Detention  of  that  Debt,  whereof  he  is  con  ■ 
"  victed,  to  be  levied  of  the  Rectory  of  South-Creak  with  the  Appurtenances,  and  of  16  Acres 
*'  of  Land  with  the  Appurtenances  in  South-Creak,  Sidijiern,  and  Scoulthorp  in  your  County,  which 
**  to  the  aforefaid  Fermer  defcended  in  Fee-fimple  from  the  aforefaid  Thomas  his  Father,  as  by  the 
"  Record  refident  in  our  Court  before  our  Juftices  at  Wefiminfter  manifeftly  appears.     But  becaufe  it 
"  is  not  known  how  much  the  aforefaid  Rectory  and  16  Acres  of  Land  with  the  Appurtenances  are 
"  worth  by  the  Year  in  all  Iffues  befides  Reprifes,  we  command  you,  as  we  have  otherwife  com-- 
"  manded  you,  that  by  the  Oath  of  good  and  lawful  Men  of  your  Bailiwick  you  diligently  enquire 
"  how  much  that  Rectory  and  thofe  16  Acres  of  Land  with  the  Appurtenances  are  worth  by  the 
*'  Year  in  all  Iffues  befides  Reprifes,  and  that  Inquifition  by  you  being  diligently  made,  that  you 
*'  deliver  the  fame  Rectory  and  16  Acres  of  Land  with  the  Appurtenances,  according  to  the  true 
**  Value  of  the  fame,  to  the  fame  John  without  Delay,  to  hold  to  the  fame  John  until  the  Debt  and 
*'  Damages  aforefaid  thereof  he  fhall  have  levied.     And  how  you  fhall  have  executed  this  our  Pre- 
"  cept  do  you  make  appear  to  our  Juftices  at  Wefiminfter  from  the  Day  of  St.  Michael  in  one  Month. 
"  And  have  you  there  the  Names  of  them  by  whofe  Oath  you  fhall  make  that  Inquifition,  and  this 
*'  Writ.     Witnefs  James  Dyer  at  Wefiminfter  the  3d  Day  of  June  in  the  1 5th  Year  of  our  Reign." 
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PON  this  Record  divers  Things  are  obfervable.  Firft, a  that  when  a  Man  binds  himfelf  and  his  The  following 
Heirs  by  Obligation  to  pay  a  certain  Sum  at  a  Day,  and  dies,  it  is  at  the  Election  of  the  Obligee  £em  t0  be  thef 
to  fue  the  Heir  or  the  Executors  or  b  Administrators  of  the  Obligor,  c  and  if  fo  be  that  the  Exe-  the  Reporter  up- 
cutors  have  Affets  in  their  Hands,  yet  the  Obligee  may  fue  the  Heir,  if  he  will,  becaufe  the  Obli-  °F  tnefores°ins 
gor  has  bound  as  well  his  Heir  as  himfeif;  and  fo  if  the  Executors  have  Affets,  and  the  Heir  alfo 
has  Affets,  it  is  at  the  Election  of  the  Obligee  to  have  his  Debt  of  either  the  one  or  the  other,  as  he  The^eaion 
pleafes,  d  but  he  fhall  not  charge  them  both,  for  if  he  is  fatisfied   by  the  one,  the  other  fhall  be  which  theObH- 
difcharged  by  Audita  Querela.     e  And  in  the  Suit  againft  the  Heir  the  Plaintiff  fhall  not  furmife  Heir  oVexTcu-6 
that  the  Executors  have  not  Affets  in  their  Hands,  f  but  if  the  Heir  would  take  Benefit  thereof,  t°* or  Adminif- 
formerly  he  ought  to  have  pleaded  it,  as  we  find  it  done  in  fome  ancient  Books,  but  at  this  Day  it  is  Ugor'  but 'not " 
no  s  Plea,  for  in  M.  10.  H.  7,  8.  b.  in  Debt  againft  the  Heir,  he  pleaded  Affets  in  the  Hands  of  the  both- 
Executors  the  Day  of  the  Writ  purchafed,  and  there  Vavifor  faid  that  fuch  Plea  was  not  good, aM-  4-^,4. 
wherefore   the  Defendant  pleaded  nothing  by  Defcent.     h  But  until  the  Statute  of  33  H.  8.  tht^bl'rl/fu.^i 
King  could  not  touch  the  Land  or  the  Heir  of  his  Debtor  for  his  Debt,  if  the  Goods  of  the  Debtor  H-  6-  4-  a.  b. 
bad  been  fufficient  to  fatisfy  the  Debt,  and  this  was  by  Reafon  of  the  Statute  of  *  Magna  Charts  f  Antf^pi.^. 
cap  8.  the  Words  whereof  are,  we  or  our  Bailiffs  fhall  not  feize  any  Land  or  Rent  for  any  Debt,  3 Lev-  3C4- 

VideDy.  2c8.  pi.  ic.  b  s.  P.  3  Lev.  189  Davies  v.  Churchman  adjudged;  <=  S.  P.  1  And.  7.  pi.  13.  3  Lev.  304.  Contra  Plowd.  Qulr."*  186  *"'  Euj't 

anciently  from  the  18  Ed.  2.  till  7  H.  4.  if  an  Executor  had  Affets,  the  Heir  was  not  chargeable,  but  in  7  H.  4.  the  Law  changed  in  this  Point,  for  how  it  is  accounted 
his  ownDebt,  Poph.  155.  Per  Doddcrldge  ].  O.  Bendl.  i6z.  d  S.  P.  3  Lev.  304.   I  Mod.  Entr.  83.  pi.  3.  «  S.  P.  Ante  193  (h).  f  See  what 

is  faid  above  at  (c).     See  H.  5  H.  5,  8.  pi.  18.  Bro.  Debt  76.  M.  18  Ed.  4.  20.  a.  where  in  Debt  againft  an  Abbot  and  Commoigne  upon  the  Contract  of  the  Com- 
moigne  before  his  Entry  into  Religion,  the  Abbot  pleaded  that  the  Commoigne  had  made  his  Executors,  who  had  Affets,  and  held  a  good  Plea.  g  Bro  Debt2i8~ 

Andhcrewith  agrees  T.  27  Ed.  3.  6.  pi.  23.  T.  7  Ed.  4.  13.  a.  Per  Bryan.  Dy.  204.  pi.  2.   3  Lev.  189.  Davies  v.  Churchman  adjudged.  Ibid.  304,  30c.        '    h  •>  Bac" 
Abr.  3:9.  *  But  note,  before  this  Statute  itfecms  that  the  King's  Prerogative  extended  to  the  Lands  of  the  Debtor,  and  that  this  was  an  \Vtof  Grac'e  -nd 

Reftramt,  2  Lift.  19.  3  Co.  J2.  b.  7  Co.  21,  b,  Hob.  60.  Godb.  29a  Per  Dodder.  J.  Cro.  J.  450.  Comyns  437.  " 
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as  long  as  the  prefent  Goods  and  Chatties  of  the  Debtor  do  fuffice  to  pay  the  Debt,  and  the  Debtor 
h:mfelf  be  ready  to  fatisfy  therefore.     But  other  Perfons  were  left  at  large. 
2  Point.  Another  Thing  obfervable  upon  the  Record  is,  b  that  if  the  Heir  confeffes  the  Action,  and  fhews 

>ntrtorec"lvef  the  Certainty  of  Affets  which  he  has  by  Defcent,  neither  his  Body,  nor  any  of  his  Goods,  nor  any 
the  Debt  againft  of  his  other  Lands  fhall  be  chargeable  with  the  Debt,  but  only  the  Land  which  he  has  by  Defcent. 
^"aMv'of  liiT  F°r  the  Judgment  above  is,  therefore  it  is  confidered  that  the  aforefaid  John  do  recover  againft  the 
hisLands,  a»d    aforefaid  Fermer  his  Debt  aforefaid,  to  be  levied  of  the  aforefaid  Retlcry  and  16  Acres  of  Land  with  the 
of^'eLand^de-  Appurtenances.     So  that  the  Judgment  is,  that  the  Debt  fhall  be  levied  of  the  Land,  wherein  it  is 
fcended only,  ac-  contained  that  no  other  fhall  be  fubject  to  the  Execution.     c  But  if  the  Heir  does  not  confefs  the 
haves' himfeff in  Action,  and  fhew  the  Certainty  utfupra,  but  pleads  d  nothing  by  Defcent,  or  Judgment  is  given  by 
Pleading.         e  Default,  or  by  nimt  dedire,  or  by  f  Confeffion,  or  upon  any  other  Matter  or  Ground  whatsoever, 
b2R0i.Abr.70.  without  confefling  and  fhewing  the  Certainty  of  Affets,  there  the  Plaintiff  fhall  have  Execution  of 
pi'.H.Po^-cl'  n's  other  Land,  or  of  his  Goods,  or  of  his  Body,  by  Capias  adfatisfaciendum,  as  he  fhould  have  for 
j-v^wj."     the  Debt  of  the  Heir  himfelf,  if  he  had  made  the  Obligation.     g  And  hereupon  the  Cafe  in  H.  2i 
3B,c.  Abr.  30.  j£^  ^  ^  ^  js  £0  D£  confidered,  where  in  Debt  againft  the  Heir  an  Obligation  of  his  Anceftor  was 
\JrG™d?-\     Put  f°rtto'  ar)d  the  Defendant  faid  that  nothing  defcended  to  him  from  the  fame  Anceftor,  and  it 
Ld.  Ra/m.  786  was  found  by  Verdict  that  Lands  defcended  to  him  after  the  Death  of  his  Anceftor,  whereby  the 
fnd  th^Books    Plaintiff  recovered,  and  prayed  Execution  of  all  the  Lands  of  the  Defendant,  as  well  of  his  own 
next  before  cited.  Purchafe  as  of  the  Tenements  defcended  to  him  :  And  there  Green  faid,  "  He  fhall   not  have  it, 
dj'w.  i.Bro.    "  for  in  a  Formedm  in  Defcender  h  if  the  Tenant  pleads  in  Bar  Warranty  with  Affets,  and  the 
Afletsperde-     «  Demandant  fays  that  he  has  nothing  by  Defcent,  and  it  is  found  that  he  has  Tenements  by  De- 
Abr.  70.  c.  pi."  "  fcent,  yet  he  fhall  not  be  barred  of  any  more  than  of  that  Value  which  defcended  to  him,  fo 
*•  ^Bgn^-46-  "  here  we  fhall  not  be  charged  but  of  that  which  defcended  to  us."     Wilby,  "  In  the  Cafe  of  a 
a.w.  jones  87!  "  Formedon  which  you  have  put,  he  fhall  be  barred  of  '  all  that  he  has  demanded  by  his  Writ, 
3  Keif' i320'      "  becaufe  the  Iffue  which  he  offered  is  found  to  befalfe  ;  but  if  fo  be  that  the  Demandant  has  Land 
&y -ziz.Per Roll  "  by  Defcent,  but  not  to  the  Value  of  that  which  is  pleaded  in  Bar  againft  him,  there  if  he  pleads, 
c.j.  1  Vent.    c«  hg  OUght  to  confefs  that  which  is  defcended  to  him,  and  demand  Judgment  if  he  ought  to  be 
786  Per  ihk      "  barred  of  more  than  of  the  Value  thereof,  fo  that  he  ought  to  plead  in  Law,  and  not  join  a 
3^F?nchf3bJ;  "  falfe  Iffue>  and  fo  fll0uld  the  Defendant  have  pleaded  in  this  Cafe.1'     To  which  Hill  and  Shard 
*36   But   now  there  agreed,  and  afterwards  it  was  awarded  that  the  Plaintiff  fhould  have  an  Elegit  of  the  Moiety 
of%w.&MTap.  °f  a"l  the  Lands  of  the  Defendant,  as  well  of  the  Lands  purchafed  as  of  thofe  defcended  to  him. 
14  that  upon  this k  And  in  M.  2  &  3  Eliz.  Roll.  106  in  C.  B.  John  Killigrew  fued  an  Action  of  Debt  in  London  ag.unft 
thePWntiff°rhe  Martin  Trewiniard  Son  and  Heir  of  William  Trewiniard,  and  declared  upon  an  Obligation  of  250  /. 
jury fhaii inquire  made  by  the  faid  William:  And  the  Record  fays,  the  aforefaid  Martin  by  John  Garnhoufe  his  At- 
the  Affets  de-°   torn ey  comes  and  defends  the  Force  and  Injury  when-,  &c.  and  fays  nothing  in  Bar  or  Preclufion  of  the 
fcended;  by      Aclion  aforefaid  of  the  aforefaid  John,  whereby  the  fame  John  remains  againft  the  aforefaid  Martin 
feems.thePiain-  therein  undefended.     Therefore  it  is  confidered  that  the  aforefaid  John  do  recover  againft  the  aforefaid 
tiff  (hail  only  re-  Marti  n  his  Debt  aforefaid,  and  his  Damages  by  Occafwn  of  the  Detention  of  that  Debt  to  33s.  48.  to  the 
with  refpeato  fame  John  with  his  Affent  by  the  Court  here  adjudged.     And  afterwards  the  Plaintiff  had  a  Capias  ad 
f^ch^Affe*  °f    Jati5fa^ndum  againft  the  faid  Martin  Trewiniard,  and  his  Body  was  taken  by  it,  and  detained  in 
ftaii  not  have  a  Execution.     And  I  was  lately  of  Counfel  in  the  King's-Bench  with  David  Greenfmith  againft  one 
general  judg-    Thomas  Brockhole  Son  and  Heir  of  Thomas  Brockhole,  in  an  Action  upon  an  Obligation  of  100/. 
Heir  as  at  com-  made  by  his  Father,  where  upon  Demurrer  Judgment  was  given  againft  the  Defendant,  and  the 
*isnfaireVier  Plaintiff  had  a  Capias  ad  fatisfaciendum,  and  the  Defendant's  Body  was  taken  in  Execution,  where- 
Carth.  354.  '    upon  he  paid  the  Debt ;  and  the  Record  of  the  Capias  is  in  Mich.  15  &  1 6  Eliz.  the  Form  whereof 
«  Ld  Ram      *  have  fet  down  at  the  End  of  this  Cafe.     '  So  that  if  the  Heir  is  condemned  upon  any  Plea  what- 
786  PerHok'c.  foever,  or  by  Default,  or  without  Plea  upon  any  Caufe  whatfoever,  it  is  the  Practice  for  the  Piain- 
j.  3Bac.Abr.30.  tjgr  tQ  jiave  ]7xecut:ion  0f  the  Body  of  the  Heir  or  of  his  Goods,  or  to  have  an  Elegit  of  his  Lands 
1.  2  RoLAbr^ '  whatfoever,  unlefs  he  confeffes  the  Debt,  and  fhews  the  Certainty  of  the  Land  defcended,  as  in 
70.  c.Pi.3.  cro.  the  foregoing  Cafe  of  Fermer  Pepys. 

Ay  jfiv'tnu^.  m  And  there  feems  to  be  a  Diverfity  between  the  Cafe  of  the  Executor  and  of  the  Heir.  For  in 
pd'  fiv'c  786  Debt  againft  the  Executor,  if  he  pleads  n  nothing  in  his  Hands,  or  °  not  the  Deed  of  the  T eft  at  or,  or 
3  Bac.^Abr!  30.  the  like,  and  it  is  found  againft  him,  there  nothing  fhall  be  put  in  Execution  but  the  Goods  of  the 
Sed .c°nTa  deceafed.  And  the  Reafon  is,  becaufe  the  Debt  is  not  the  Debt  of  the  Executor,  but  of  the  Tef- 
2  Finch  384.'  tator,  fo  that  he  is  charged  in  another's  Right,  and  has  the  Goods  in  another's  Right.  But  when 
Dy.81.pi.  63.  the  Heir  denies  Affets,  and  it  is  found  againft  him,  or  when  he  does  not  deny  Affets,  but  pleads 
EBro.  Affets  per  other  Matter  which  implies  that  he  has  Affets,  the  Debt  of  his  Anceftor  is  become  his  own  Debt, 
in  refpect  of  the  Affets  which  he  has  in  his  own  Right,  and  fo  the  Property  of  the  Land  which  he 

h  Herewith  agrees  M,  22  Ed.  3.  16.  pi.  55.  Fitz.  Judgment  186.   8  Co.  52.  b.  '  Bro.Bario.    With  this  Opinion  agrees  1  Finch  236.  2  Finch.  384,  385. 

Vin.  Abr.  tit.  Heir.  C.  pi.  10.  k  S.  C,  cited  Dy.  225.  pi.  34.     And  thatthe  Law  is  agreeable  with  this Refolution  upon  a  Nihil diat,  See  Dy.  344.   pi.  1. 

2  Rol.  Abr.  70.  C.  pi.  5.  Cro.  E.  263,  PerPeriam  J.  692.  pi.  I.    Moor  522.  pi.  688.    1  Vent.  95.   1  Keb.  157,  in  Margine.     I  Show.  79.    Ld.  Raym.  786.   3  Bac. 
Abr.  33.     But  fee  the  contrary  Dy.  Si.  pi.  62.  Poph.  155,  Per  Jones  J.  it  Crew  C.  J.  W.  Jones  88.   iFinchi36.  2  Finch  384.  '  Vin.  Abr.  tit.  Heir  C.  pi.  11, 

«i  S.  P.  Vin.  Abr.  tit.  Heir  C.  pi.  12.  n  1  Finch  236.  2  Finch  384.  °  M.  6  Ed.  4.  1.  pi.  1.  Fitz.  Judgment  48.  Bro.  Executors  109.  M.  34  H« 

6.  22.  pi.  42.  Bro.  Executors  22.   1  Show.  78  Per  Dolben  ]•   1  Finch  236,  2  Finch  384.  Sed  Contra.  P.  7  Ed,  4.  9.  a.  b.  Per  CboKe,  Tide  Kelw.  61.  pi.  5. 

3  has 
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has  in  his  own  Right  makes  the  Debt  to  be  his  own  proper  Debt,  for  which  Reafon  the  Writ  (hail 

be  in  the  p  debet  et  detinet.     So  that  there  is  a  Diverfity  between  the  Cafe  of  the  Executor  and  the  p  m.  io  h  7.8. 

_,     ,-         r     I         TT    •  V'l-  17.  Bro.  Debt 

Cafe  of  the  Heir.  ;3s,  s  Co.  36.a, 

Cro.  E.  350,  71a.  W.  Jones87.  2  Leon.  u.  Poph.  155.  1  Sid.  342.  1  Vent.  95.  O,  Bendl.  162.  1  Lev.  130.  1  Finch  100,  320.2  Finch  119,  295.  3  Sac.  Abr.  29I 

Another  Matter  obfervable  upon  the  foregoing  Record  is  the  Manner  of  the  Execution  here    .3  poin£- . 
given.     For  the  Writ  to  deliver  all  the  Lands  defcended  to  the  Heir  in  Execution  to  the  Debtee,  JheH^^upon^ 
who  has  recovered,  is  grounded  upon  the  Common  Law,  and  not  upon  any  Statute.     But  by  the  the  obligation 
Statute  of  Weftminfter  2  cap.  18.  he  that  recovers  Debt  or  Damages  may  have  an  Elegit,  whereby  °he  Defendant 
he  fhall  have  the  Moiety  of  the  Defendant's  Land  delivered  to  him,  but  not  the  whole.     1  And  at*?nfcffestheAc- 
the  Common  Law  the  Writ  of  Levari  facias  might  be  fued  directed  to  the  Sheriff,  commanding  S^certain^ofi 
that  the  afcrefaid  Money  of  the  Lands  and  Chatties  of  the aforefaid  (Defendant) you  caufe  to  be  levied,  Jo  Aff.^'whieh  he 
that  you  may  have  it  in,  &c.  fetch  a  Day,  to  the  aforefaid  (Plaintiff)  to  be  delivered.     By  which  and  ju4m?ntis 
Writ,  expreffing  that  the  Sheriff  mould  levy  the  Money  of  the  Lands  and  Chatties,  it  feems  that  f£e"^  recobver 
he  might  take  the  '  Rents  payable  by  the  Tenants  in  Execution  for  the  Debt,  and  bring  them  into  levied  of  the 
Court,  but  he  could  not  feize  the  Land  and  deliver  it  to  the  Party  by  this  or  any  other  Writ  at  ^atnpiadienfc-£f?def' 
the  Common  Law,  unlefs  in  this  fpecial  Cafe  of  Debt  recovered  againft  the  Heir.     And  fuch  Writ  nave  a  writ  ofY 
as  this  is  here  in  the  Cafe  of  Fermer  Pepys  is  rarely  to  be  found,  and  yet  fometimes  it  is  touched  in  f'xecu!!?f  1°   , 
our  Books  that  upon  Recovery  in  Debt  againft  the  Heir  nothing  mall  be  put  in  Execution  but  the  defcended  to  the 
Land  defcended,  for  fo  fays  Wichingham  in  40  Ed.  3.  Sm.tSwrk 

is  grounded  upon  the  common  Law,  and  not  only  to  have  a  Moiety  of  the  Lands  of  the  Heir  upon  an  Elegit,  according  to  the  Statute  of  Wejim.  2.  cap.  18,  S.  P.  Dy. 
T49.  pi.  80.  373.  pi.  14.  2  Rol.  Abr.  71.  D.  pi.  2.  3  Bac.  Abr.  31.  But  until  that  Statute,  Land  was  not  liable  at  the  common  Law  to  the  Execution  of  a  private  Per- 
fon  tor  Debt,  in  any  other  Suit  but  this  againft  the  Heir,  S.  P.  3  Co.  11.  b.  12.  a.  2  Inft.  394.  Cro.  J.  450.  Godb.  290,  Per  Dodder.  J.  2  Bac,  Abr.  328,  329.  3  Bac. 
Abr.  25.  1  F.  N,  B.  265.  f.  2  Inft.  394,  395.  3  Co.  12.  a.  2  Bulft.  63,  Godb.  290,  r  1  Finch  302.  2,  Finch  4.71.,  472.  «  P.  40  Ed,  3. 

15.  a.  Bro.  AflTets  per  Defcent  13.  Dy.  149.  pi.  80. 


Ac- 

ies 


See  the  Book  of  Entries  t  Tit.  Debt,fol.  171.  where  an  Aclion  of  Debt  was  brought  againft  the  u  whether  an  1 
Executors  of  the  Heir  upon  an  Obligation  made  by  the  Father  of  the  Heir,  by  which  it  feems  that  a'gaV°<t  the  Heir 
the  Heir  of  the  Heir  w  fhall  not  be  charged,  although  the  Land  continues  in  Defcent,  becaufe  he  is  of  the  Heir  upon. 
not  immediate  Heir  to  the  Obligor,  for  the  laft  Heir  is  in  as  Heir  to  him  only  who  was  laft  feized,  made  by  th°Fa- 
and  not  as  Heir  to  the  Obligor,  and  therefore  the  Aclion  of  Debt  lies  againft  the  Executors  of  the  ther  of  the  Heir« 
firft  Heir,  becaufe  the  Affets  which  defcended  to  him  make  the  Debt  to  be  as  a  Duty  due  by  the  'Raft.Entr.  kft 
Heir.     7 'amen  quare  de  hoc.  Edit.  fo.  172.  b. 

1  pi.  4.  Dy.344  b. 

pi.  I.  u  2  Leon.  II  Per  Dyer.  Vide  3  Bac.  Abr.  28.  w  ContraHale  on  F.  N.  B.  120. b,  Poph.  155.  Dy.  368.  pi.  46.  Cro.  C.  151  Jenk\  Cafe, 

j  Vern.  400.  2 Chan.  Caf.  175.  Hill.  2  Car.  C  B.  Roll.  2445,  Den  v.  Bell. 

Here  follows  the  Form  of  the  Capias  ad  fatisfaciendum  againft  Brockhole  before-mentioned, 
fo.  440. 
The  Sheriff  is  commanded  that  he  take  Thomas  Brockhole  Son  and  Heir  of  Thomas  Brockhole  of  mm. 
the  Parifh  of  Cobham  in  the  County  of  Surry  Yeoman  deceafed,  if,  C5V.  and  fafely,  &c.  fo  that  he 
may  have  his  Body  before  the  Lady  the  Queen  at  Weftminfter  on  Thurfday  next  after  the  Morrow 
of  St.  Martin,  to  fatisfy  David  Greenfmith  Gentleman,  natural  and  lawful  Son  of  Gilbert  Greenfmith 
late  of  the  Parifh  of  Hampton  upon  Thames  in  the  County  aforefaid,  of  ioo/.  of  Debt,  and  alfo 
67.  13 s.  $d.  for  his  Damages  which  he  has  fuftained  as  well  by  Occafion  of  the  Detention  of  the 
fame  Debt,  as  for  his  Cofts  and  Charges  by  him  about  his  Suit  in  this  Behalf  expended,  whereof 
he  is  convicted.     And  have  you  then  there  this  Precept,  CsV.  Rooper  and  Roofer, 

The  Return  of  the  fame  Precept  thereon  indorfed, 
By  Virtue  of  this  Writ  to  me  directed,  I  have  taken  the  Body  of  the  within-named  Thomas 
Brockhole,  whofe  Body  at  the  Day  and  Place  within  contained  I  have  ready. 

r  James  Harvey     •* 
TheAnfwerof  \  and  (Sheriffs. 

L  Thomas  Pullifon  J 

The  Words  following  are  alfo  noted  under  the  Writ,  by  the  Secondary's  own  Hand. 

Pence  paid  to  the  Party. 
By  R.  Befi,  with  his  own  Hand, 


A  Report 


Declaration. 
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A  Report  of  a  Judgment  given  in  the  Common  Bench  the  lafi  Day  of  Eafter  Term  in  the 
15th  Tear  of  the  Reign  of  §>ueen  Elizabeth,  in  an  Action  of  Waft  brought  by  Edward 
Clere  Efquire  again  ft  Henry  Brook  otherwise  Cobham  EJquire  and  Anne  his  Wife  late 
the  Wife  of  Walter  Hadden.  And  the  Record  is  entered  among fi  the  Records  of  Mich- 
aelmas Term  14  &  15  Elizabeth,  Rot.  2015.  and  was  as  follows. 

Wkiteley. 

Norf.         TJENRT  BROOK  otherwife  Cvbham  Efquire  and  Anne  his  Wife  were  fummoned  to  anfwer 
-^   Edward  Clere  Efquire  of  a  Plea,  wherefore  whereas  by  the  common  Council  of  the  Realm  of 
the  Lady  the  Queen  of  England  it  is  provided  that  it  fhall  not  be  lawful  for  any  one  to  make  Waft, 
Sale,  or  Deftruftion  in  any  Lands,  Houfes,  Woods,  or  Gardens,  to  them  demifed  for  Term  of 
Life  or  Years,  the  fame  Anne,  while  fhe  was  fingle,  in  Lands,  Houfes,  Woods,  and  Gardens  in 
Wimondham,  which  the  fame  Henry  and  Anne  hold  for  the  Life  of  the  faid  Anne,  of  which  Walter 
Hadden  Efquire  was  feized  in    his  Demefn  as  of  Fee,  and  being  fo  feized  thereof,  the  20th  Day  of 
January  in  the  13th  Year  of  the  Reign  of  the  Lady  the  Queen  now,  in  Confederation  of  a  Mar- 
riage folemnized  between  the  aforefaid  Walter  and  the  aforefaid  Anne,  and  in  Confederation  of  the 
paternal  Affeclion  which  the  aforefaid  Walter  bore  towards  Clere  Hadden  Son  and  Heir  apparent  of 
the  aforefaid  Walter,  he  granted  and  agreed  for  himfelf  and  his  Heirs  with  one  Thomas  Wilbraham 
Efquire  and  Peter  Ofborn  Efquire  and  their  Heirs,  that  he  the  aforefaid  Walter  Hadden  and  his  Heirs 
ihould  ftand  and  be  feized  from  thenceforth  for  ever  of  and  in  the  aforefaid  Lands,  Houfes  *  Woods, 
and  Gardens  to  the  Ufe  of  the  aforefaid  Walter  and  of  the  aforefaid  Anne  for  Term  of  their  Lives 
and  of  the  longer  Liver  of  them,  and  after  the  Death  of  them  the  faid  Walter  and  Anne,  to  the  Ufe 
of  the  aforefaid  Clere  Hadden  his  Heirs  and  Affigns  for  ever.     By  Virtue  whereof,  and  by  Force  of 
a  certain  Statute  for  the  transferring  of  Ufes  into  Poffeffion  held,  made,  and  provided  in  a  Seffion 
of  Parliament  of  Lord  Henry  the  eighth  late  King  of  England,  Father  of  the  Lady  the  Queen  now, 
begun  the  4th  Day  of  February  in  the  27th  Year  of  his  Reign,  at  Weftminfter  in  the  County  of 
Middle/ex,  and  continued  to  and  until  the  14th  Day  of  April  then  next  following,  the  fame  Walter 
and  Anne  were  thereof  feized  in  their  Demefn  as  of  Freehold  for  Term  of  their  Lives,  and  for 
Term  of  Life  of  the  longer  Liver  of  them,  Remainder  thereof  to  the  aforefaid  Clere  Hadden  his 
Heirs  and  Affigns  in  Form  aforefaid.     And  they  being  fo  feized  thereof,  the  aforefaid  Walter  died, 
and  the  aforefaid  Anne  furvived  him,  and  kept  herfelf  in,  and  was  thereof  fole  feized  in  her  Demefh 
as  of  Freehold  for  Term  of  her  Life.     And  fhe  being  fo  feized  thereof,  the  aforefaid  Clere  Hadden 
died  without  Heirs  of  his  Body  iffuing,  after  whofe  Death  the  Remainder  thereof  defcended  to  the 
aforefaid  Edward  as  Coufin  and  Heir  of  the  faid  Clere  Hadden,  whereby  the  fame  Edward  was  and 
yet  is  thereof  feized  as  of  Fee.     And  he  being  fo  feized  thereof,  the  aforefaid  Anne,  while  fhe  was 
fingle,  made  Waft,  Sale,  and  Deftruftion  to  the  difinheriting  of  him  the  faid  Edward  Clere,  and 
againft  the  Form  of  the  Provifion  aforefaid,  &c.     And  whereupon  the  fame  Edward  by  Auguftin 
Sotherton  his  Attorney  fays  that  whereas  the  aforefaid  Walter  Hadden  was  feized  of  and  in  the  Houfe 
or  Scite  of  the  late  diffolved  Priory  and  Monajlery  of  Wimondham  in  the  County  aforefaid,  and  of  40 
Acres  of  Land  catttdBellaminis,  30  Acres   of  Meadow,  20  Acres  of  Pafture,    and  30  Acres 
of  Wood  called  Bixland-Wood,  with  the  Appurtenances  in  Wimondham  aforefaid,   in  his  Demefn 
as  of  Fee.     And  being  fo  feized  thereof,  the  fame  Walter  after  the  aforefaid  4th  Day  of  February  in 
the  27th  Year  abovefaid,  viz.  the  20th  Day  of  January  in  the  13th  Year  of  the  Reign  of  the  faid 
Lady  the  Queen  now,  in  Confideration  of  the  Marriage  aforefaid  folemnized  between  the  aforefaid 
Walter  and  the  aforefaid  Anne,  and  in  Confideration  of  the  paternal  Affe&ion  which  the  aforefaid 
Walter  bore  towards  the  aforefaid  Clere  Hadden  Son  and  Heir  apparent  of  the  fame  Walter,  by  a 
certain  Indenture  made  at  London  in  the  Parifh  of  Chrift  in  the  Ward  of  Farringdon  within,  between 
the  aforefaid  Walter  in  his  Life-time  of  the  one  Part,  and  the  aforefaid  Thomas  Wilbraham  and  Peter 
Ofborn  of  the  other  Part,  (which  other  Part  fealed  with  the  Seals  of  the  aforefaid  Thomas  and  Peter 
the  fame  Edward  brings  here  into  Court,  the  Date  whereof  is  the  fame  Day  and  Year)  amongft  other 
Things  granted  and  agreed  for  himfelf  and  his  Heirs  with  the  aforefaid. Thorn  as  Wilbraham  and  Peter 
Ofborn  and  their  Heirs,  that  he  the  aforefaid  Walter  Hadden  and  his  Heirs  fhould  ftand  and  be  feized 
from  thenceforth  for  ever  of  and  in  the  Tenements  aforefaid  with  the  Appurtenances  to  the  Ufe  of 
the  faid  Walter  and  the  aforefaid  Anne  then  his  Wife  for  Term  of  their  Lives,  and  for  Term  of 
Life  of  the  longer  Liver  of  them,  and  after  the  Death  of  the  faid  Walter  and  Anne,  to  the  Ufe  of 
the  aforefaid  Clere  Hadden  and  his  Heirs  for  ever.     By  Virtue  whereof,  and  by  Force  of  the 
aforefaid  Statute  for  the  transferring  of  Ufes  into  Poffeffion  in  a  Seffion  of  the  Parliament  of 
the   aforefaid   late  King    Henry    the   eighth   thereupon,    the    aforefaid    4th    Day    of   February 
in    the    27th    Year    of    his    Reign   abovefaid,    held,    made,    and    provided,    the     aforefaic 
Walter    and    Anne    were    feized    of    the    Tenements    aforefaid    with    the    Appurtenances    ir 
their  Demefn  as  of  Freehold  for  Term  of  their  Lives,  and  for  Term  of  Life  of  the  longer  Liver  of 
them,  the  Remainder  thereof,  after  the  Death  of  the  aforefaid  Walter  and  Anne,  to  the  aforefaic 
8  Clere 
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Clere  Hadden  his  Heirs  and  Affigns  in  Form  aforefaid  belonging.  And  they  being  fo  feized  there- 
of, the  aforefaid  Walter  at  London  in  the  Parifh  and  Ward  aforefaid  afterwards  died,  and  the  afore- 
faid Anne  furvived  him,  and  held  herfelf  in  the  Tenements  aforefaid  with  the  Appurtenances  and 
was  thereof  fole  feized  in  herDemefn  as  of  Freehold  for  Term  of  her  Life  by  Kight  of  Survivor- 
fhip,  the  Remainder  thereof  to  the  aforefaid  Clere  Hadden  and  his  Heirs  belonging.  And  fhe  be- 
ing fo  feized  thereof,  the  aforefaid  Clere  Hadden  at  the  Town  of  Cambridge  in  the  County  of  Cam  - 
bridge  afterwards  died  thereof  feized,  without  Heirs  of  his  Body  iffuing,  alter  whole  Death  the 
Remainder  aforefaid  defcended  to  the  fame  Edward  as  Coufin  and  Heir  of  the  aforefaid  Clere 
Hadden,  viz.  as  Son  and  Heir  of  John  Clere  Knight,  Father  of  Margaret,  Mother  of  the  afore- 
faid Clere  Hadden,  whereby  the  fame  Edward  was  and  yet  is  feized  of  that  Remainder  as  of.Fee. 
And  he  being  i'o  feized  thereof,  and  the  aforefaid  Anne  being  feized  of  the  Tenements  aforefaid 
with  the  Appurtenances  in  Form  aforefaid,  the  fame  Anne,  while  fhe  was  fingle,  ma  e  Waft, 
Sale,  and  Deitruftion  in  the  Tenements  aforefaid,  in  Lands,  viz.  by  digging  in  18  Acres  of 
Land  thereof,  and  by  taking  and  felling  ioo  Cart-loads  of  Clay,  every  Cart-lo^.d  thereof  of  the 
Price  of  A,d.  and  in  Houfcs,  viz.  by  throwing  down  one  Hail  or  great  Chamber  lying  near  to  the 
Church  of  Wimondham  aforefaid,  of  the  Price  of  10I.  one  Chamber  called  a  Vault,  of  the 
Price  of  xoos.  and  two  Chambers  in  the  Gate-houfe  there,  both  of  them  of  the  Price  of  60 s. 
by  fuffering  alfo  two  other  Chambers,  both  of  them  of  the  Price  of  00  s.  one  Granary  of 
the  Price  of  80s.  and  one  Houfe  called  a  Whiting- houfe  of  the  Price  of  60  s.  Parcel  of  the 
Premifies,  to  fund  and  be  uncovered  for  Want  of  Tiles  and  Thatch,  whereby  the  Timber 
of  the  Chambers,  Granary,  and  Houfe  called  the  Whiting  houfe  by  the  Rains  falling  upon  them  be- 
came rotten  and  corrupt,  fo  that  the  Chambers,  Granary,  and  the  Houfe  called  the  Whiting- houfe 
by  reafon  of  that  Rottenncfs  entirely  fell  down,  and  came  to  the  Ground  ;  and  in  Woods,  viz. 
by  cutting  down  and  felling  200  Oaks,  every  of  them  of  the  Price  of  10;.  20Afh.es,  every  of 
them  of  the  Price  of  10  J.  and  4  Elms,  every  of  them  of  the  Price  of  10  s.  in  a  certain  Wood 
called  Bixland,  likewife  Parcel  of  the  Premifies,  in  the  fame  Wood  lately  difperfedly  growing,  by 
cutting  down  alfo  and  felling  40  Oaks,  every  of  them  of  the  Price  of  10  s.  14  Afhes,  every  of  them 
of  the  Price  of  10  s.  and  two  Elms,  each  of  them  of  the  Price  of  10  s.  in  four  Clofes  in  the  afore- 
faid Wood  called  Bixland  near  adjoining,  containing  40  Acres  of  Land,  likewife  Parcel  of  the 
Premifies,  lately  difperfedly  growing  in  the  fame  tour  Clofes  ;  and  by  fuffering  one  Stone  Wall 
about  the  Scite  and  Precinft  of  the  fame  late  Priory  to  the  Value  of  40  /.  to  ftand  uncovered, 
whereby  the  Wall  for  Want' of  Covering  decays  and  threatens  Ruin;  and  in  Gardens  aforefaid, 
viz.  by  cutting  down  and  burning  three  Pear-trees,  every  of  them  of  the  Price  of  6  s.  8  d.  and 
five  Apple-trees,  every  of  them  of  the  Price  of  6s.  Ed.  in  thofe  Gardens  lately  difperfedly 
growing-,  and  in  Meadows,  viz.  by  fuffering  an  Inundation  of  Waters  to  continue  in  and 
upon  the  Meadows  aforefaid,  whereby  the  fame  are  the  worfe,  and  the  Banks  of  them  are  deftroy- 
ed,  to  the  disinheriting  of  him  the  faid  Edward,  and  againft  the  Form  of  the  Provifion  aforefaid. 
Wherefore  he  fays  that  he  is  damnified  and  has  Damage  to  the  Value  of  200/.  and  therefore  he 
brings  the  Suit,  &V. 

And  the  aforefaid  Henry  and  Anne  by  John  Philips  their  Attorney  come  and  defend  the  Force 
and  Injury,  when,  &c.  And  fay  that  the  aforefaid  Edward  his  Action  aforefaid  againft  them 
ought  not  ro  have,  becaufe  *  by  protefting  not  acknowledging  any  Waft  to  be  done  in  the  Tene-  *  See  Heath's 
ments  aforefaid  with  the  Appurtenances,  for  Plea  they  fay  that  after  the  Death  of  the  aforefaid  M;lX• z6' 
Clere  Hadden  without  Heirs  of  his  Body  iffuing,  the  Remainder  aforefaid  defcended  to  one 
Edward  Young  as  Coufin  and  Heir  of  the  aforefaid  Clere  Hadden,  viz.  as  Son  and  Heir  of 
Humphry  Young,  Son  and  Heir  of  John  Young,  Father  of  Dorothy,  Mother  of  the  afqrefaid 
Walter  Hadden,  Father  of  the  aforefaid  Clere  Hadden,  whereby  the  lame  Edward  was  of  that  Re- 
mainder feized  as  of  Fee ;  with  this,  that  the  fame  Henry  and  Anne  will  aver  that  the  aforefaid 
Edward  Young  is  yet  furviving  and  alive,  viz.  at  London  in  the  Parifh  and  Ward  aforefaid  And 
this  they  are  ready  to  verify,  wherefore  they  pray  Judgment  if  the  aforefaid  Edward  Clere  his  Ac- 
tion aforefaid  againft  them  ought  to  have,  csV. 

ADd  the  aforefaid  Edward  Clere  fays  that  the  aforefaid  Plea  of  the  aforefaid  Henry  and  A\nw  Demurrer. 
in  Manner  and  Form  aforefaid  above  in  Bar  of  his  Aft  ion  aforefaid  pleaded,  and  the  Matter  in 
the  fame  Plea  contained,  are  infufficient  in  Law  to  preclude  him  the  faid  Edward  Clere  from  having 
his  Action  aforelaid  againft  the  fame  Henry  and  Anne,  and  that  he  to  that  idea  in  Manner  «nd 
Form  aforefaid  pleaded  has  no  Neceffity,  nor  is  by  the  Law  of  the  Land  bound  to  anfwer. 
Wherefore  for  Want  of  a  fufHcient  Anfwer  in  this  Behalf  he  prays  Judgment,  and  the  Places 
wafted  together  with  his  Damages  according  to  the  Form  of  the  Statute  aforefaid  to  be  adjudged 
to  him,  o(. 

And  the  aforefaid  Henry  and  Anne,  for  that  they  have  above  alledged  fufHcient  Matter  in  Law  j0ipiei.o 
to  preclude  the  aforefaid  Clere  from  having  his  Aftion  aforefaid,  which  they  are  ready  to  verify, 
which  faid  Matter  the  aforefaid  Edward  Clere  does  not  deny,  nor  thereunto  in  any  wife  anfwer,  but 
that  Averment  wholly  refutes  to  admit,  pray  Judgment,  and  that  the  aforefaid  Edward  Clere  may 
be  precluded  from  having  his  Aftion  againft  the  fame  Henry  and  Anne,  &c.  And  becaufe  the 
Juftices  here  will  advife  of  and  upon  the  Premifies  before  they  give  Judgment  thereon,  Day  is  given 
to  the  Parties  aforefaid  here  until  the  Oftave  of  St.  Hillary  to  hear  their  Judgment  thereon,  be- 
caufe the  Juftices  here  thereof  not  yet,  &c. 

5  X  Upon 
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The  c  a  s  e.  y  TPON  this  Record  the  Cafe  appears  to  be  thus.  Edward Clere  has  brought  an  Action  of  Waft 
a  purchafer  of  |^J  againft  Henry  Brook  otherwise  Cobham  and  Anne  his  Wife  for  Waft  done  by  the  faid  Anne,  when 
wi"holntHruedhis  ^>e  was  fingle>  in  Lands,  Houits,  Woods,  and  Gardens,  in  Wimondham,  which  they  hold  for 
Mother  has  a  Term  of  Life  of  the  fame  Anne,  whereof  he  has  declared  that  Waller  Hadden  was  feized  in  Fee, 
hi?&andmother,  and  being  fo  feized,  the  20th  Day  of  January  in  the  13th  Year  of  the  Reign  of  the  prefent  Queen, 
viz.  his  Father's  by  an  Indenture  bearing  the  fame  Date,  in  confederation  of  a  Marriage  lolemnized  between  the 
Broker'  iT  *  faid  Walter  and  the  faid  Anne,  and  in  Confideration  of  the  paternal  Affection  which  the  faid  Walter 
this  Cafe  his  bore  towards  Clere  Hadden  his  Son  and  Heir  apparent,  the  fame  Walter  Hadden  granted  and  agreed 
BrotheT'anThis  for  himfelf  and  his  Heirs  with  Thomas  Wilbraham  and  Peter  OJborn  and  their  Heirs,  that  he  the  faid 
Miie  ftaiibe  his  WAter  Hadden  and  his  Heirs  mould  ftand  and  be  feized  from  thenceforth  for  ever  of  the  faid  Te- 
hisirMother's°  nements  to  the  Ufeof  the  faid  Walter  and  Anne  for  Term  of  their  Lives,  and  after  their  Deaths, 
B'"ththV  Blood  t0  ^  Lfe  of  the  faid  Clfre  Hadden  and  his  Heirs  for  ever.  By  virtue  whereof,  and  by  Force  of 
which  was  be-  the  Statute  ofVJes  made  the  4th  Day  of  February  in  the  27th  Year  of  the  Reign  of  King  Henry  8. 
tween  the  Pur-  t|le  fay  wa|rer  and  Anne  were  feized  of  the  faid  Tenements  for  Term  of  their  Lives,  the  Remain- 
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of  thefe  Brothers  der  thereof  to  the  faid  Lure  Hadden  and  his  Heirs.  And  afterwards  the  faid  Walter  died,  and  the: 
ed  InfcBme^b"  ^a^  ^nne  furvived  him,  and  kept  herfelf  in,  and  was  fole  feized  in  her  Demefn  as  of  Freehold,  the 
a  Female,  yet  the  Remainder  to  the  faid  Clere  in  Fee.  And  afterwards  the  faid  Clere  Hadden  died  without  Iffue  of  his 
Godmother's  Body,  after  whofe  Death  the  faid  Remainder  defcended  to  the  faid  Edward  as  Coufin  and  Heir  of 
Brother  was  de-  the  faid  Clere,  that  is  to  fay,  as  Son  and  Heir  of  Jo hn  Clere  Knight,  Father  of  Margaret,  Mother 
chaferbytRtaie"  or"  the  ^  ^ere  Hadden,  whereby  the  fad  Edward  was  and  yet  is  feized  of  the  faid  Remainder. 
viz.byhisFather,  And  he  being  fo  feized,  and  the  faid  Anne  being  feized  as  before,  ihe,  when  fhe  was  fingle,  made 
BiooToV 'the  0-  "Waft,  Sale,  and  Deftruction  in  the  faid  Tenements,  viz.  in  digging,  &c.  and  fo  he  ftiews  the 
thercameimme-  whole  in  certain,  to  the  difinheriting  of  the  faid  Edward,  and  againft  the  Form  of  the  Statute,  where- 
Purch»fer°by  his  by  he  has  Damage  to  the  Value  of  200  /.  And  the  faid  Henry  and  Anne,  by  protefting  that  no 
Mother,  without  Waft  was  done,  for  Plea  fay  that  after  the  Death  of  the  faid  Clere  Hadden  without  Heir  of  his  Bo- 
conveyan'c'ethro''  dy,  the  faid  Remainder  defcended  to  one  Edward  Toung  as  Coufin  and  Heir  of  the  faid  Clere  Had- 
a  Male> and  den,  that  is  to  fay,  as  Son  and  Heir  of  Humphry  Toung,  Son  and  Heir  of  John  Toung,  Father  of 
much  "as  the"  Dorothy,  Mother  of  the  faid  Walter  Hadden,  Father  of  the  faid  Clere  Hadden,  whereby  the  faid 
Blood  of  a  Male  Edward  Toung  was  feized  of  the  faid  Remainder  as  of  Fee  ;  with  this,  that  the  faid  Henry  and 
tLn "that1  of  *  Anne  will  aver  that  the  faid  Edward  Toung  is  yet  alive,  viz.  at  London  in  Chrijl's  Parifh  in  the 
mu'ch^the^Jod  Ward  of  Faningdon  within :  And  fo  they  demand  Judgment/  attio,  &c.  And  upon  this  the  Plain- 

of  the  Grandmo-  tiff  demurs. 

ther's  Brother  is 

more  precious  with  refpeft  to  the  Purchafer,  having  male  Blood  in  it,  than  that  of  the  Mother's  Brother,  in  the  Conveyance  whereof  to  the  Purchafer  there  is  no 
male  Blood  :  And  alfo  in  Cafe  of  a  Purchafe,  both  the  Bloods  of  the  Purchafer's  Father,  viz.  the  Blood  of  his  Father  and  the  Blood  of  his  Mother,  /hall  always 
be  fpent  before  ever  the  Blood  of  the  Purchafer's  own  Mother  (which  has  nothing  of  the  Blood  of  the  Purchafer's  Father  in  it)  /hall  inherit.  And  tho'  here  the 
Mother's  Brother  is  nearer  in  Blood  to  the  Purshafer  than  the  Grandmother's  Brother  is,  yet  the  latter  is  more  worthy,  and  Proximity  of  Blood  is  never  regarded  but 
where  the  Parties  are  equally  worthy  in  Blood.  S.  C.  Dy.  314.  pi.  95.  Vin.  Abr.  tit,  Defcent.  F.  2.  pi,  t,  tit.  HeirE,  4.  pi.  2.  S,  P.  Hale's  Hift,  Com,  Law  241,  243  j 
And  fee  S.  P.  in  Effett.     Dr.  &  Stud.  lib.  1,  cap.  7.  fo.  22,  23.  2  Bac.  Abr.  29. 

And  the  Matter  was  argued  in  the  faid  Eafier  Term  15  Elizabeth  by  Gawdy  and  Bendloe  Ser- 
jeants on  the  Part  of  the  Plaintiff,  and  by  Lovelefs  and  Barham  Serjeants  on  the  Part  of  the  Defen- 
dants. And  I  only  heard  Part  of  Gaw'dy's  Argument,  and  the  whole  of  Lovelefs's,  and  therefore 
what  I  here  report  of  the  Arguments  of  the  faid  other  Serjeants  is  upon  credible  Information  ;  and 
I  heard  the  Juftices  fpeak  to  the  Matter.  And  the  Point  argued  was  but  one,  and  that  was,  if, 
upon  the  Death  of  Clere  Hadden  without  Iflue,  the  Remainder  which  he  had  by  Purchafe  fiiould  de- 
fcend  to  the  Heir  of  the  Grandmother  of  Clere  Hadden  on  the  Part  of  his  Father,  (inafmuch  as  he 
had  no  other  Heir  on  the  Part  of  his  Father,  nor  on  the  Part  of  his  Grandfather  on  his  Father's 
Side)  or  if  it  mould  defcend  to  the  Heir  on  the  Part  of  his  Mother,  for  the  Plaintiff"  was  his  Uncle 
and  next  Heir  on  the  Part  of  his  Mother. 
1  Point.  ^nd  divers  Things  were  agreed  by  the  Counfel  on  both  Sides,  and  by  the  Court  alfo.     One 

Mru°r0fthfe  Body  was,  that  in  the  collateral  Defcent  from  any  one  who  purchafes  Lands,  and  dies  without  Iflue,  the 
of  the  purchafer,  Heirs  on  the  Part  of  the  Father,  who  are  of  the  Blood  of  the  male  Anceftors  in  the  lineal  Afcent 
fcendttothfcoi- by  the  Father,  fhall  be  preferred  in  the  Defcent  before  the  Heirs  who  are  of  the  Blood  of  the  Fe- 
laterai  Hehs  on  males  jn  the  lineal  Afcent  by  the  Father,  in  one  and  the  fame  Degree.  As  for  Example,  the  Bro- 
Father/theHeirs  ther  of  the  Grandfather  on  the  Part  of  the  Father,  and  his  IfTues,  be  they  Males  or  Females,  fhall 
of  the  Blood  of  be  preferred  before  the  Brother  of  the  Grandmother  on  the  Part  of  the  Father,  and  his  IfTues : 
the  "pa't^of "the  And  fo  the  Brother  of  the  Great-grandfather  on  the  Part  of  the  Father,  that  is  to  fay,  the  Brother 
Father  afcending  0f  trje  purchafer's  Father's  Father's  Father,  and  his  IfTues,  be  they  Males  or  Females,  fhall  be 
inVhe^ccffion  preferred  before  the  Brother  of  the  Great-grandmother  on  the  Part  of  the  Father,  that  is  to  fay, 
before  the  Heirs  before  the  Brother  of  the  Purchafer's  Father's  Father's  Mother,  and  his  IfTues.  For  the  Males 
the'femaULine  are  more  worthy  than  the  Females,  Man  being  the  moft  precious  Creature  that  God  made  upon 
on  the  Pan  of  jrarth5  and  far  exceeding  Woman.  For  Adam  was  firft  made  as  the  Superior,  and  afterwards  Eve 
lending:6^  the  as  the  Inferior,  and  Adam  being  the  Head  was  her  Protector  and  Governor,  and  Eve,  as  a  weaker- 
Brother  or  sifter  Creatu re,  was  given  to  him  as  a  Companion  in  an  inferior  Degree,  and  to  be  protected  and  go- 
tLrtf  fh" pur-  verned  by  him,  and  in  them  was  the  firft  Marriage,  as  Lovelefs  faid,  and  from  them  it  was  derived 
chafer  on  the    t0  an  others,  fo  that  there  never  was  any  People  in  the  World  amongft  whom  there  was  not  Mar- 

Part   of  the  Fa- 

M'ues  fhall  be  preferred  before  the  Brother  of  the  Grandmother  of  the  Purchafer  on  the  Part  of  the  Father.  S.  P.  Hale's  Hift,  Com.  Law  243,  244,  the  3d  Rule 
there.'Blackftone  of  Defcents  58,  the  7th  Rule  there.  Co.  Litt.  12.  b.  in  the  Cafe  oi  Fairfield  there  put.  2  Bac.  Abr.  29.  Vin.  Abr.  tit.  Heir  E.  4-  pi.  2,  inrnargine. 
ContraBac.Max.  Kg.  I. 

6  nage. 
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riage.     For  which  Reafon,  he  faid,  Marriage  may  be  faid  to  proceed  de  jure  gentium.     a  And  to  »Braa.  4.a.§7„ 
this  Purpofe  he  cited  Bratton  in  his  fir  fir  Book  de  rerum  divifione,   cap.   5.  wherein  he   fays,  a  jure  Cowe1'5  Inft-  3, 
enim  gentium  defcendit  maris  et  fcemina  conjunblio,  et  fit  per  mutuant  utriufique  voluntatem,  qua  matri-  b  Ante  3°s(b). 
monium  appellaiur,  nee  proprie  dici  potent  jus,  cum  ipfum fit  corporale  et  videatur,  jura  autem  omnia"  s.p.Co.Litt. 
funt  incorporaha,  etviderinon  pojfunt,  qua  deficendunt  et  introdutla  funt  ex  jure  gentium,  ab  eo  tamen^'*'oU  ,   r., 
jure  defcendit  liberorum  procreatio  et  educatio,  id  efi,  nutrimentum.     And  it  is  not  only  ex  jure  gen-  Line  of  the  Part 
tium,  but  it  is  alfo  approved  by  the  facred  Laws  of  God,  b  fo  that  without  Matrimony  do  lawful  °™£ Fa^, af* 
and  laudable  Iffue  can  be  begotten  amongft  Men.     And  then  inafmuch  as  Man  proceeds  from  wfimim  exclude 
Matrimony,  which  is  between  a  Man  and  a  Woman,  fo  that  every  Man  has  a  Father  and  Mother,  o^h!  Pa^oflhe 
and  is  defcended  from  two  c  Branches,  viz.  from  Male  and  Female,  and  one  of  them  is  moreFathe«fcendi'n& 
worthy  than  the  other,  it  is  confonant  to  Nature  that  if  he  purchafes  Land,  and  dies  without  Iffue  ^or^e^f 
to  inherit  it,  it  mail  go  to  that  Line  from  whence  he  defcended,  and  forafmuch  as  he  defcended  the  Purchafer's. 
from  two  Lines,  viz.  from  Male  and  Female,  and  the  one  is  more  worthy  than  the  other,  it  fhall  (trt-crat" 
go  to  the  more  worthy,  for  the  more  worthy  the  Line  is  to  which  a  Man's  Land  goes,  the  greater  Great-G#ndfa- 
Pleafure  it  gives  to  him  that  purchafed  k3  for  every  Man  naturally  defires  that  all  his  Poffeflions  in*^0"^*** 
general,  and  his   Inheritance  particularly,  fhouid  after  his  Death  go  to  the  moft  worthy  Perfon.anlf°  on  i»;#- 
And  therefore  the  Law,  which  in  all  its  Operations  ftudies  the  Difpofitions  of  Mankind',  has  or-  Temi  befor/the 
dained  that  Inheritances  fhall  defcend  to  the  Race  that  is  more  worthy,  rather  than  to  that  which  Brother  of  the 
is  lefs  worthy,  and  to  the  Line  which  is  more  precious,  rather  than  to  that  which  is  more  bafe.  Grandrnrther- on 
For  which  Reafon  the  Brother  of  the  Grandfather  on  the  Fart  of  the  Father  fhall  have  the  Land,£e  Part  of  *}* 
rather  than  the  Brother  of  the  Grandmother  on  the  Part  of  the  Father,  for  the  Brother  of  fheftLding^hTL- 
Grandfather  is  Son  to  the  Great-grandfather,  and  fo  comes  from  the  more  worthy  Race.     And  if™^s -£°£ re' 
the  Grandfather  has  no  Brother,  but  a  Sifter,  it  fhall  defcend  to  that  Sifter,  and  to  her  Line,  ra-  goes  a  step  fur- 
ther than  to  the  Brother  of  the  Purchafer's  Father's  Mother  ;  for  the  Sifter  of  the  Grandfather  isj^rt?-hafl<rthe 
Daughter  to  the  Great-grandfather,  and  fo  comes  from  the  Race  of  Males,  from  whom  the  Pur- which   0nfyee ' 
chafer  came,  and  confequently  from  the  Race  more  wonhy.     And  what  is  here  faid  touching  the^^kj**?"*? 
Brother  of  the  Grandfather  on  the  Part  of  the  Father,  and  the  Brother  of  the  Grandmother  on  the  Female  Line  oa 
Part  of  the  Father,  and  their  IfTues,  holds  alfo  with  Regard  to  the  Brother  of  the  Great-grand-  ^th«&  t/T 
father  or  Great-Great-grandfather  on  the  Part  of  the  Father  and  their  IfTues,  and  the  Brother  of  the  they  are  in  one 
Great -grandmother  or  Great- Great-grand  mother  on  the  Part  of  the  Father,  and  their  Ifl'ues;  and  ^Tiltf  iz  b^ 
fo  of  every  other  in  the  Lines  afcending  *.     And  fo  was  it  refolved  and  agreed  by  the  Counfel  Haic'sHift.com. 
on  both  Sides,  and  by  the  Court  alfo.  Poftawkj4^ 

Further  they  agreed,  that  if  the  Purchafer  dies  without  Iffue,  and  has  no  Heir  on  the  Part  of^^wj- 
the  Father,  the  Land  fhall  defcend  to  the  next  Heir  on  the  Part  of  the  Mother,  which  is  to  be    D  . 

2   Pulpit" 

intended  to  the  Heirs  of  the  Race  of  Males  from  whom  the  Mother  is  defcended,  rather  than  toIf  for  Defau] 

others.     As,  for  Example,  the  Grandfather  of  the  Mother  of  the  Purchafer,  that  is  to  fay,  the  Heirs  of  the  pi*- 

Father  of  the  Purchafer's  Mother's  Father,  has  a  Brother,  and  the  Grandmother  of  the  Mother ^""yj.^"' 

of  the  Purchafer,  that  is  to  fay,  the  Mother  of  the  Purchafer's  Mother's  Father,  has  another theLand defends 

Brother,  there  if  the  Purchafer  dies  without  Iffue,  having  no  Heir  on  the  Part  of  his  Father,  the  l^f  *-'ne°f  th& 

Brother  of  the  Grandfather  of  the  Purchafer's  Mother,  viz.  the  Brother  of  the  Father  of  the  Pur-d°)  the  Heirs  o'f 

chafer's  Mother's  Father,  fhall  have  the  Land  by  Defcent,  and  not  the  Brother  of  the  Grandmother  M^uLt^l 

of  the  Purchafer's  Mother,  viz.  the  Brother  of  the  Mother  of  the  Purchafer's  Mother's   Father, Part  ot '  *<= Mo- 

for  fuch  Brother  of  the  Grandfather  of  the  Purchafer's  Mother  is  of  the  more  worthy  Race,  for/hdibe^rerefreH 

he  is  Son  to  the  Great-Grandfather  of  the  Purchafer's  Mother,  who  fhall  be  preferred  before  the in  the  Succ<ffvrt 

Brother  of  the  Grandmother  of  the  Purchafer's  Mother,  for  he  is   Son  to  the  Great-Grandfather  of  The  Bw"of 

of  the  Purchafer's  Mother  in  another  Race,  viz.  in  the  Race  which  was  conjoined  with  the  Racethe  Female  Line.. 

of  the  Males,  from  which  the  Purchafer's  Mother  defcended,  by  the  Marriage  of  the  Woman  viz.  Mother "afa*^ 

by  the  Marriage  of  the  Grandmother  of  the  Purchafer's  Mother  to  the  Grandfather  of  the  Pur  ["-:  As.theB.-o- 

chafer's  Mother  •,  and  therefore  the  Brother  of  the  Grandfather  of  the  Purchafer's  Mother  on  the factier oTtheParc 

Part  of  her  Father,  and  his  IfTues,  fhall  be  Heirs  to  the  Purchafer,  and  not  the  Brother  of  the ?f he^Ffatherfta51 

Grandmother  of  the  Purchafer's  Mother,  nor  his  Iffues,  for  the  Brother  of  the  Grandmother  of for/theBrother 

the  Purchafer's  Mother  cannot  be  Heir  to  the  Purchafer  as  long  as  the  Grandfather  of  the  Pur-  °h^e0^rtndp??* 

chafer's  Mother  on  the  Part  of  the  Father  has  a  Brother,  caufa  qua  Jupra.     d  And  to  prove  that  of  her  Father" 

the  Heir  of  the  Part  of  the  Mother  fhall  inherit  where  the  Purchafer  dies  without  Heir  of  the  jj^  ?0,3"-f 

Part  of  the  Father,  Littleton  cap.  1.  was  cited,  where  he  fays  that  if  a  Man  purchafes  Land,    and  of  FaWfitU  there 

dies  without  Iffue,  and  has  no  Heir  on  the  Part  of  his  Father,  then  the  Land  fhall  defcend  to  ^Vhf  Abrtit' 

the  Heirs  on  the  Part  of  the  Mother.     e  And  to  the  fame  Purpofe  Lovelefs  cited   the  Cafe   in  Heir  e.  4.  Pi"  4..' 

49  Ed.  3.  in   Affize,  where  the  Cafe  was,    that    the   Purchafer    of  Land  died  without  Iffue, d  Li".  §4.  se« 

having  no  Heir  on  the  Part  of  the  Father,  and  the  Heir  on  the  Part  of  the  Mother  entered,  andbr.&stS'iiD^r. 

the  Lord  entered  claiming  it  by  Efcheat,  and  the  Heir  on  the  Part  of  the  Mother  brought  an  Af-  caP-  J-  f°.zz,s3. 

fize,  and  upon  the  general  Iffue  pleaded  all  this  Matter  was  found  by  Verdict,  and  it  was  there  ad- wi39,  24^' 

judged  that  the  Plaintiff  fhouid  recover,  becaufe  when  the  Inheritance  never  came  in  Defcent,  nor^Finc^,lS- 

in  the  Degrees,  but  the  Purchafer  was  the  firft  that  had  it,  there  although  there  is  a  Failure  of  one  2  bIc.  Abr.  29? 

Branch  of  Heirs,  viz.  of  thofe  on  the  Part  of  the  Father,  it  is  reafonable  that  the  Heirs  on  thee  P. 4g£d.  3_ 

Part  of  the  Mother  fhouid  have  it,  rather  than  that  it  fhouid  efcheat  to  the  Lord.      f  And  if  hfDifceBt5'!"2' 

has   no  Heir  on  the   Part   of  the  Father,    the  Heir  on  the  Part  of  the  Mother  fhall  be  vouch-  49  Aff.pi.  ™.'n 

ed,  and  fhall  be  barred  of  his  Action  by  fuch  Warranty.     And   if  the  King  grants  to  a  Man  a^^tirw" 

Franchife-royal,  viz.  that  he  and  his  Heirs  fhall  be  quit  of  Toll,  or  the  like,  and  he  dies  with-  pi.  j. 

out  Heir  on  the  Part  of  the  Father,  the  Heir  on  the  Part  of  the  Mother  fhall  have  Benefit  of  thisf  s.  p.  2  Roi. 

D;r  Abr.746.  pi.  ;  1. 
'?■  Hob.8S.CerLitti 
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•  m.  i2  Ed.  4.  Difcharge  ;   all  which  Matters  are  put  in  the  faid  Cafe  of  49  Ed.  3.     a  And  he  alfo  cited  the  Cafe 
14  pi.  iz.Fitz.  jn  j  2  £j.  4>  where  it  was  held  by  all  the  Juftices  of  the  Common -Bench,  that  if  a  Man  purcha- 
D^fant  z.  Bro.   ^  Lancis,   and  dies  without  lffue,  and  without  Heir  on  the  Part  of  the  Father,  his  next  Heir 
on  the  Part  of  the  Mother  (hall  have  the  Land.     And  fo  in  the  principal  Cafe  if  Clers  Hadden 
had  not  had  any  Heir  on  the  Part  of  his  Father,   they   held  clearly  that  Edward  Clere  his  Uncle 
and  Heir  on  the  Part  of  his  Mother  fhould  have  been  inheritable  to  the  faid  Clers  Hadden,  and 
fhould  not  have  been  excluded  by  Law  from  being  his  Heir. 
3  Point.  Alfo  it  was  agreed  by  them,  that  if   a  Purchaser   of  Land  has  lffue  a   Son,  and  dies,  and 

iftheFatherpm-  the  Son  enters,  and  dies  without  lffue,  and  without  any  Heir  on  the  Part  of  his  Father's  Father, 
^fr'end^otht  the  Heir  on  the  Part  of  his  Father's  Mother  fhall  have  the  Land  by  Defcent :  And  fo   Lovelefs 
sJ,  who' enters  faid  [t  was  held  in  the  faid  Book  of  1 2  Ed.  4.  but  in  fuch  Cafe  the  Heir  on  the  Part  of  the  Mother 
^efaJS-  of  fuch  lffue  mall  never  inherit.     b  And  to  this  Purpofe  he  cited  the  Cafe  in  Z9-  Ed.  3.  in  Affize 
out  Heirs  of  the  brought  by  John  Ofborn,  and  the  Saying  of  Juftice  Finchden  there  at  large  :   And  the  Cafe  was  in 
JSrftteSt Effefit  thus,  viz.  a  Baftard  purchafed  Land  in  Fee,  and  died  having  lffue  one  Cicily,  who  entered, 
of  the  Father,   anc]  ^ied  without  lffue,  and  whether  or  no  the  Land  fhould  efcheat,  or  the  Heir  on  the  Part  of 
twf  Fadifr'or  the  Mother  of  Cicily  fhould  have  it,  was  the  Queftion  •,  and  there  Juftice  Finchden  faid  as  follows, 
Mother,  it  fhaii  a  j  j^qJj  that  there  is  a  o-reat  Diverfity  where  one  purchafes  Land,  and  dies  without  Heir  on  the 
tnheVeLiSn°eaof  "he "  Part  of  his  Father,  and  where  he  has  the  Land  by  Defcent  on  the  Part  of  his  Father.     For  where 
son's  Mother,   it  ne  j-,as  L^d  by  Defcent,  the  Purchafe  firft  commenced  in  his  Anceftor,  and  the  Land  ought 
ercL^lothe1"''  todefcend  lawfully  in  the  Blood  of  the  firft  Purchafer,  for  if  Land  defcends  to  the  Heir  on 
Lord:  For  when  <t  ^  part  Qf  tne  Father,  and  he  dies  without  Heir,  the  Land  cannot  defcend  to  the  Blood  of  the 
iTDefcent'T5  "  Mother,  becaufe  it  firft  commenced  in  the  Fa  her,  and  the  Heir  on  the  Part  of  the  Mother  is 
ihaii  go  only  to  t6  n0J.  .0f  tne  Blood  of  the  Father  who  was  the  firft  Purchafer.      But  when  he  himfelf  purchafes 
Lrtfrom whence  "  the  Land,  and  dies  without  Heir  on  the  Part  of  the  Father,  and  has  an  Heir  on  the  Part  of  the 
it  defcends,  and  <t  jyjother,  this  Heir  is  inheritable  to  the  Land  for  Default  of  Heir  on  the  Part  of  the  Father,  for 
of' the  'fiiood1  of "  the  Heir  on  the  Part  of  the  Mother  is  his  Heir  as  well  as  the  Heir  on  the  Part  of  the  Father; 
chafed  And'    "  Dut  if  he  has  an  Heir  on  the  Part  of  the  Father,  and  alfo  an  Heir  on  the  Part  of  the  Mother,  there 
tho;there  the     <■<■  forafmuch  as  the  Blood  on  the  Part  of  the  Father  is  more  worthy,  as  well  the  Land  of  his  own 
fftheton^s  Mo-  "  Purchafe  as  that  which  he  has  by  Defcent  on  the  Part  of  the  Father  fhall  defcend  to  fuch  Blood  ; 
ffier  is°of  the  \t  but  if  he   has  no  Heir  on   the  Part   of  the  Father,  feeing  that  the  Land  is  his  own  Purchafe, 
wKatifftS"  wnich  firft  commenced  in  himfelf,  and  alfo  feeing  that  the  Heir  on  the  Part  of  the  Mother  may 
ed,  yet  f..ch Hen- 44  ^e  ]_|eir  t0  him    and  is  of  his  Blood,  the  Inheritance  fhall  defcend  to  fuch  Heir  rather  than  it 
Sfton-thSiood "  fhall  efcheat.     But  in  this  Cafe  the  Title  of  the  Purchafe  firft  commenced  in  the  Father  of  Ci- 
of  the  Father,  a  c}h    anc[  he  that  is  Heir  on  the  Part  of  the  Mother  of  Cicily  is  not  of  the 'Blood  of  her  Father, 
S*ta£rScl  for' which  Reafon  he  is  not  inheritable  to  this  Tenancy,  but  it  fhall  revert  to  the  Lord  as  his 
if  after  the  Pur-  <£  £fcheat."    Wherefore  (as  it  appears  in  the  Book  of  Affixes  where  the  fame  Cafe  is  reported  pla.  j.) 
thf  son  doesi  the  Affize  was  adjourned  into  the  Common-Bench,  where  the  Opinion  went  againft  the  Plaintiff 
enter,  then  th=  w^Q  brought  the  Affize  againft  the  Lord. by  Efcheat;  and  therefore  he  was  nonfuited.     Which 
""hews  Mo-  Opinion,  Lovelefs  faid,  was  agreeable  to  that  in  12  Ed.  4.  in  all  Points.     And  to  this  Purpofe  he 
ther  cannot  have  ^Q  C-Cecj  tne  Q^fe  0f  c  j  0jjn  Carell  v.  Richard  Cudd^ngton  and  Elizabeth  his  Wife,  in  the  Commen- 
he'h'no't  oefatUhe  taries  of  Mr.  Plowden  lately  printed,   where  the  Cafe  was,  that  Thomas  Buckenham  and  the  faid  E- 
Bioodofhimthat  fizai,eifr  tjien  his  Wife  had  lffue  a  Son  and  one  Dorothy  their  Daughter,  and  the  faid  Thomas  Encken- 
s.ap.aLitte.]V   ham  died  feized  of  Lands  holden  in  Socage,  and  the  Son  died  without  lffue,  and  the  faid  Dorothy 
^"'"b-1  Cafe  of  entered,  and  took  to  Hufband  Thomas  Caul,  and  fhe  and  the  fad  Thomas  Carell  levied  a  Fine  of 
Kpigbtiy  there"    the  Land  to  one  Noy  in  Fee,  fur  conufance  de  droit  come  ceo  que  il  ad  de  lour  done,  and  took  back 
j>,bt'°iDrca&Stud'an  Eftar.e  by  Grant  and  Render  to  them  and  to  the  Heirs  Males  of  the  Body  of  the  faid  Thomas 
fo.'iV.  2Finc7h    Carell  by  him  upon  the  Body  of  the  faid  Dorothy  begotten,  the  Remainder  to  the  right  Heirs  of 
«^*!!Hift'  th'e  faid  Dorothy  in  Fee,  and  afterwards  they  had  lffue  John  Carell,  and  the  faid  Thomas  and  Do- 
94^'Noy  iSt.  rothy  died,  the  faid  John  being  within  the  Age  of  14  Years,  and  there  the  Point  of  the  Cafe  was, 
K^V^  whether  John  Carell  Attorney  of  the  Dutchy  Court  of  Lancafler,  who  was  Father  of  the  faid  Thomas, 
2CCBac?  AbV^9' and  Grandfather  of  the  Infant  on  the  Part  of  his  Father,  or  the  faid  Elizabeth  Grandmother  of  the 
Heir  Eb4.tiri*  i.  faid  Infant  on  the  Part  of  his  Mother,  and  Richard  Cuddington  her  fecond  Hufband,  fhould  be 
w.  Pi. '3.-'      '  Guardian  in  Socage  to  the  Infant.     And  it  was  there  clearly  agreed  that  if  the  Infant  fhould  die 
b  m.  39.  Ed.  3.  without  lffue,  none  of  the  Blood  of  Carell  the  Grandfather  could  have  the  Land  by  Defcent  from 
29.  Bro.  Difcent  ^  Tnfant,  becaufe  the  Land  moved  from  the  Mother  of  the  Infant,  and  whofoever, fhould  have 
Hdlw.  phT"  had  it  from  the  Mother,  if  fhe  had  died  without  lffue,  fhall  have  it  by  Defcent  from  the  Son,  if  he 
fhould  die  without  lffue,  and  forafmuch  as  the  Blood  of  Carell  is  a  Stranger  to  the  Purchafer  of 
<=  Ante 295.      tne  p'ee-fimple,  viz.  to  Dorothy,  from  thence  it  follows  that  the  Land  could  never  defcend  to 
the  Brother  of  Carell  the  Grandfather,  nor  to  any  other  on  that  Side,  nor  from  them  to  the  faid 
Carell  the  Grandfather,  and  therefore  Carell  the  Grandfather  could  by  no  Poffibility   have   the 
Land,  if  the  Infant  fhould  die  without  lffue:  But   if  the  Blood  of  the  Father  of  Dorothy,  viz. 
of  Thomas  Buckenham,  fhould  fail,  then  it  was  held  that  the  Land  might  defcend  to  the  Biood  of 
the  faid  Elizabeth,  who  was  the  Mother  of  the  Purchafer,  and  from  them  poffibly  to  Elizabeth  her^ 
felf,  fo  that  fhe  is  nearer  to  the  Poffibility  of  having  the  Land,  if  the  Infant  fhould  die  without  lffue, 
than  the  Grandfather  on   the   Part  of  the  Father  is,  and  therefore  it  was  adjudged  that   the 
faid  John  Carell   the  Grandfather   fhould  be  Guardian  in  Socage,  and  not  the  Grandmother  on 
the  Part  of  the  Mother  of  the  Infant.     From  whence,  he  faid,  it  appears  that  if  Clere  Had- 
den had  taken  a  Wife,  and   had    had  lffue,  and  had  died,  and  the  lffue  had  entered,  and  died 
without  lffue,  the  Heir  of  the  Father  of  Clere  Hadden,  if  he  had  had  any  fuch  Heir,  fhould  have 
had  the  Land  by  Defcent,  and  if  he  had  had  no  fuch  Heir,  then  the  Heir  of  the  Mother  of 
r  Clere 
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Clere  Hadden  fhould  have  had  the  Land  by  Defcent,  if  he  had  had  any  fuch  Heir,  and  if  he  had  had 
no  fuch  Heir,  the  Heir  of  the  Mother  of  fuch  Iffue  fhould  never  have  had  the  Land  by  Defcent, 
for  the  Mother  of  the  Iffue  is  an  entire  Stranger  in  Blood  to  the  firft  Purchafer,  viz.  to  Clere  Had-  *  This  a  Maxim 
den,  and  as  long  as  the  Land  continues  in  Defcent,  it  fhall  always  tafte  *  of  the  firft  Purchafer,  %L™'^kti 
and  to  his  Blood  only  it  (hall  have  Refpecl,  and  not  to  any  new  Blood.     For  if  Clere  had  had  Iffue,  therefore  to  so 
who  had  had  the  Land  from  him  by  Defcent,  and  the  Land  had  defcended  from  that  Iffue  to  his  °hneer  sthe,pn f"£ 
Iffue,  and  fo  on  from  Iffue  to  Iffue  until  four  or  five  Defcents,  and  the  lad  Iffue  had  died  without  Point  «^e  a- 
Iffue,  there  upon  Failure  of  Heirs  on  the  Part  of  the  Father  of  Clere  and  of  the  Mother  of  Clere,  gSoSTnJit 
no  Heir  on  the  Part  of  any  Wife  that  any  of  the  Iffues  had  taken  fhould  have  had  the  Land  by  >*,  that  if  the 
Defcent,  but  it  fhould  rather  have  efcheated,  for  all  Wives  taken  by  any  Iffue  after  the  Purchafe  ^SSwiLoa 
of  Clere  Hadden  are  Strangers  to  the  Blood  of  the  Purchafer,  and  therefore  their  Lineage  fhall  be  in  Fee>  and  ;t 
Strangers  to  the  Land  ;  for  when  the  Land  is  in  Defcent  it  fhall  tafte  of  the  firft  Purchafer,  and  JtatftteFa- 
of  the  Blood  of  him  in  whom  it  firft  attached,  and  it  fhall  always  defcend  to  the  Blood  of  the  firft  th.">> aai  from 
Purchafer  only,  and  not  to  the  Blood  of  any  Women   who  are  afterwards  married  into  th.it  Race,  JthelLtn^s, 
for  they  are  but  allied  to  the  firft  Purchafer,  and  are  not  of  his  Blood,  and  the  Land  fhall  defcend  and  dies  without 
to  the  Blood,  and  not  to  the  Alliance  without  Blood  ;  f  fo  that  in  Point  of  Defcent  no  Marriage  is  the?*- Brothers 
to  be  refpedted  but  the  Marriage  of'the  Father  and  Mother  of  the  Purchafer,  which  precedes  the  °"sift'rs.' or 
Purchafer,  for  no  Marriage  afterwards  fhall  enable  any  to  inherit  the  Land  fo  purchafed.    And  dants,  oVfor" 
forafmuch  as  the  Marriage  of  the  Father  and  Mother  of  Clere  Hadden  preceded  the  Exiftence  of  ^J^J '.^m> 
Clere  Hadden,  the  Blood  of  the  Male  accoupled  in  this  Marriage,  if  there  is  any  of  that  Blood,  ther-s  Brothers 
and  if  not,  the  Blood  of  the  Female  accoupled  in  this  Marriage,  if  there  is  any  of  that  Blood,  ^resf^sa'n°trsth^1' 
are  only  inheritable.     And  fo  the  Plaintiff  here  being  Uncle  on  the  Part  of  the  Mother  of  Clere  for  Want  of 
Hadden  fhall  inherit,  if  there  is  no  Heir  on  the  Part  of  the  Father  of  Clere  Hadden,  whom  the  Law  them,\hZ G,reat> 
prefers.     And  all  this  was  agreed  on  both  Sides,  and  by  the  Court  alfo.  Brothers  or  sif- 

ters,  or  their 
Defcendants,  or  for  Want  of  them,  any  of  the  Confanguinity  of  the  Great-grandfather,  or  for  Want  of  them,  his  Great-grandmother's  Brothers  or  Sifters,  or  their 
Defcendants,  fhall  inherit,  for  the  Confanguinity  of  the  Great-grandmother  was  the  Confanguinity   of  the  Grandfather  ;   but  none  of  the  Line  of  the   Mother,    or 
of  the  Grandmother,  viz.  the  Grandfather's  Wife,  mall  inherit,  becaufe  not  of  the  Blood,  either  by  Father  or  Mother,  of  the  firft  Purchafer,  viz.  the  Grandfather. 
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But  as  to  this  Matter,  whether  or  no  there  is  any  fuch  Heir  on  the  Part  of  the  Father  of  CZer*  For  the  Plaintiff} 
Hadden,  viz.  on  the  Part  of  Walter  Hadden,  whom  the  Law  prefers  in  the  Defcent,  was  the  great  uf1°Mat1teef nC'" 
Doubt,  and  the  only  Point  of'the  Cafe.     And  it  was  faid  on  Behalf  of  the  Plaintiff,  (to  prove  that 
the  Land  fhould  not  defcend  to  Edward  Young,  as  the  Defendants  fuppofed)  thac  the  faid  Edward 
Toung  was  not  as  near  in  Blood  to  Clere  Hadden  as  the  Plaintiff  was.     For  the  Plaintiff  is  his  Uncle 
on  the  Part  of  his  Mother,  and  the  faid  Edward  Toung  is  Coufin  german  to  Walter  Hadden  Father 
of  the  faid  Clere  Hadden,  and  fo  they  are  Coufins  in  the  fecond  Degree,  and  Clere  Hadden  is  one 
Degree  further  on  his  Part,  fo  that  Edward  Toung  is  in  the  fecond  Degree  tq  Clere  Hadden,  and 
Clere  Hadden  is  in  the  third  Degree  with  refpecl  to  John  Toung  the  Anceftor  paramount,  which 
Degree  is  more  remote  than  the  Degree  between  Clere  Hadden  and  the  Plaintiff.     %  And  Littleton  %  Lit.  §  a. 
fays  in  his  Book  that  if  the  Purchafer  dies  without  Iffue,  every  one  who  is  his  next  Coufin  colla- 
lateral  of  the  whole  Blood,  how  far  foever  he  be  from  him  in  Degree,  may  inherit  and  have  the 
Land  as  Heir  to  him.     So  that  Proximity  of  Blood  is  confiderable   in  every  Defcent,  and  this 
Proximity  is  in  the  Plaintiff  here,  and  Edward  Toung  is  more  remote  in  Blood. 

And  as  to  the  other  Point  which  is  made  the  principal  Matter,  viz.  whether  or  no  Edward  Toung 
is  defcended  from  the  Blood  on  the  Part  of  the  Father  of  Clere  Hadden  the  Purchafer,  viz.  on  the 
Part  of  Walter  Hadden,  fo  as  to  be  preferred  in  the  Defcent  of  the  Land,  as  the  Defendants  fup- 
pofed, the  Counfel  for  the  Plaintiff  faid  that  true  it  is  that  he  is  defcended  from  the  Blood  on  the 
Part  of  the  Father  of  the  Purchafer,  but  this  is  on  the  Part  of  a  Female,  viz.  from  Dorothy,  who 
was  Grandmother  to  the  Purchafer,  which  Female  was  a  Stranger  to  the  Blood  of  the  Hoddens  at 
the  Time  when  fhe  married  with  Hadden  who  was  Grandfather  to  the  Purchafer,  and  equally  as 
oreat  a  Stranger  as  Margaret  Clere,  who  married  with  Walter  Hadden,  was  to  the  Blood  of  the 
Haddens  before  her  Marriage  with  the  faid  Walter.  And  then  forafmuch  as  the  Blood  of  the  one 
Female  and  of  the  other  was  a  Stranger  to  the  Blood  of  the  Haddens  until  their  Marriages,  and 
after  their  Marriages  their  Blood  was  a  Stranger  to  the  Anceftors  of  their  Hufbands  paramount 
their  Hufbands,  but  not  to  their  Iffues  begotten  by  the  Haddens,  (for  the  Iffues  of  every  Woman 
are  alike  defcended  from  the  Blood  of  the  Woman  as  from  the  Blood  of  the  Hufband,  and  the 
Blood  of  the  Branch  of  the  Mother  is  equally  and  in  like  Degree  united  to  the  Iffues,  and  to  the 
Race  which  defcends  from  them,  as  the  Blood  of  the  Branch  of  the  Father  is)  it  feemed  to  them 
to  be  highly  reafonable  that  the  Uncle  here  on  the  Part  of  the  Mother  of  the  Purchafer  fhould 
be  preferred  in  the  Defcent,  becaufe  he  is  neareft.  So  that  altho'  the  Cafe  was  equal  in  other 
Refpecls,  it  is  not  fo  as  to  the  Point  of  Proximity.  But  if  any  one  had  come  and  claimed  the 
Land  as  Coufin  to  the  Purchafer,  for  that  he  was  defcended  from  the  Male  Line  of  the  Haddens 
afcending,  as  if  he  had  been  defcended  from  the  Brother  or  Sifter  of  the  Grandfather,  Great- 
grandfather, or  Great-great-grandfather  of  the  Purchafer  on  the  Part  of  the  Males  from  whom 
the  Purchafer  was  defcended,  there  fuch  Perfon  fhould  be  preferred  as   Heir  on  the  Part  of  the 
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Father,  for  he  is  of  the  Branch  more  worthy,  viz.  of  the  fame  Race  of  Males  from  whom  the 
Purchafer  iffued,  and  he  and  the  Furchafer  had  one  common  Anceftor  paramount,  from  whofe 
Loins  they  are  equally  fprung,  and  therefore  it  is  reafonable  that  fuch  Perfon  fhould  be  Heir  to 
the  Purchafer,  whether  he  be  Male  or  Female.  But  here  there  is  no  fuch  Perfon,  for  Edward 
Young,  whom  the  Defendants  would  make  to  inherit  the  Land,  is  of  the  Blood  of  the  Mother  of 
the  Purchafer's  Father,  and  might  indeed  be  Heir  to  the  Purchafer,  if  he  was  nearer  than  the  Plain- 
tiff is,  but  the  Plaintiff  is  nearer  than  him,  and  altho'  they  are  in  like  Degree  as  to  the  Point  of 
Defcent  from  the  Branch  of  a  Female,  yet  inafmuch  as  they  differ  in  Point  of  Proximity,  Edward 
Clere  the  Plaintiff,  being  the  neareft,  (hall  be  adjudged  Heir. 

And  further  they  faid,  that  if  the  neareft  fhould  not  be  preferred,  it  would  create  great  Con- 
fufion,  and  fet  up  many  Competitors  for  one  and  the  fame  Inheritance,  for  perhaps  one  would 
lay  Claim  to  the  Land  as  Heir  to  the  Purchafer,  viz.  as  Heir  to  the  Brother  of  the  Purchafer's 
Grandfather  in  the  male  Line  attending,  and  another  as  Heir  to  the  Brother  of  the  Purchafer's 
Great-grandfather  in  the  like  male  Line  afcending,  and  a  third  as  Brother  of  the  Purchafer's 
Great-great-grandfather  in  the  like  lineal  Afcent  of  male  Anceftors,  to  avoid,  which  Plurality  of 
Claims  the  Law  gives  the  Preference  to  Proximity  of  Blood.     And  lb  the  Plaintiff  here  being  near- 
eft (hall  be  preferred.  v 
s -contra Fortiie       On  the  other  Hand  Lovelefs  and  Barhad  Serjeants  argued  for  the  Defendants,  and  faid  that 
up^rthTprinci-  the  Plaintiff,  who  is  Uncle  to  Clere  Hadden  the  Purchafer  on  the  Part  of  his  Mother,  and  Edward- 
,Pai  Matter.       Young,  who  is  Heir  to  the  Great-uncle  of  the  Purchafer  by  his  Grandmother,  who  was  his  Fa- 
ther's Mother,  are  not  in  one  Degree  of  Blood   to  the  Purciiafer,  and  therefore  the  Proximity  of 
Blood  in  the  Plaintiff  is  not  to  be  regarded  here.     For  the  Blood  which  was  between  the  Plaintiff 
and  Clere  Hadden  came  to  Clere  Hadden  by  a  Female  only,  viz.  by  his  Mother  immediately,  but 
the  Blood  which  was  between  Clere  Hadden  and  Edward  Young,  altho'  it  originally  came'  from  a 
Female,  yet  it  was  derived  to  the  faid  Clere  Hadden  by  a  Male,  viz.  by  Walter  Hadden  his  Fathe>, 
(which  Male  is  a  Creature  more  worthy  than  a  Female)  and  not  by  a  Female  immediately,  as  it 
was  between  him  and  the  Plaintiff,     For  no  Man  can  be  born  without  a  Father  and  Mother,  and 
fo  Clere  Hadden  had  a  Father  and  Mother,  who  were  the  Caufe  of  his  Being,  and  the  Father  (as 
it  is  confeffed)  is  more  worthy  than  the  Mother,  and  alfo  the  Father  of  Clere  Hadden,  viz.  Walter 
Hadden,  had  a  Father  and  Mother,  of ,  whofe  Seed  the  faid  Walter  was  begotten,  and  inafmuch 
as  Wdter  the  Father  of  Clere  was  a  Male,  and  fuch  Male  could  not  be  without  the  Seed  of  Male 
and  Female,  and  the  Male,  viz.  Walter,  was  more  worthy  than  Margaret  his  Wife,  from  thence  it 
follows  that  the  Blood  of  Dorothy,  who  was  the  Caufe  of  the  Being  of  Walter,  who  is  the  princi- 
pal and  more  worthy  Branch  of  Clere  Hadden,  is  more  worthy  than  the  Blood  of  Margaret  -,  and  as 
fhe  was  lefs  worthy  than  Walter,  fo  is  her  Blood  lefs  worthy  than  the  Blood  of  Walter,  with  Refpect 
to  Clere  Hadden,  and  fo  the  Blood  of  Dorothy,  by  the  Defcent  by  a  Male  to  the  faid  Clere  Hadden, 
is    more  precious  than  the  Blood  of  aWoman,  viz  of  his  Mother,  which  is  not  derived  to  Ckre 
Hadden  by  any  Male,  but  came  to  him  immediately  by  a  Female.     And  therefore  Edward  Young 
is,  for  the  Dignity  of  his  Blood,  to  be  preferred  in  the  Defcent,  and  fhall  be  adjudged  Heir  to  Clere 
Hadden  on  the  Part  of  the  Father,  and  the  Blood  of  Margaret  the  Mother  of  Clere  Hadden,    by 
whom  theBlood  between  Clere  and  the  Plaintiff  immediately  came,  without  any  Defcent  by  a  Male, 
*  Litt,  §  4.       fhall,  for  the  Bafenefs  of  the  Degree  of  the  Female,  be  rejected.     a  And  this,  they  faid,  is  warran- 
ted by  Littleton,  who  fays  that  ii  the  Son  purchafes  Land  in  Fee-fimple,  and  dies   without  IfTue, 
-thofe  of  the  Blood  on  the  Part  of  his  Feather  fhall  inherit  as  Heirs   to  him  before  any  of  the  Blood 
on  the  Part  of  his  Mother,  but  if  he  has  no  Heir  on  the  Part  of  his  Father,  then  the  Land  fhall 
defcend  to  the  Heirs  on  the  Part  of  his  Mother.     In  which  Sentence  thefe  Words  are  obfervable, 
viz.  thofe  of  the  Blood  on  the  Part  of  his  Father  fhall  inherit  as  Heirs  to  him  before  any  of  the  Blood  on 
the  Part  of  his  Mother,  for  here  Edward  Young  is  one  of  the  Blood  of  the  Father  of  Clere  Hadden 
the  Purchafer,  ergo  he  fhall  inherit  before  any  of  the  Blood  of  the  Mother,  fo  that  the  Letter  and 
Senfe  of  Littleton  excludes  Edward  Clere  from  inheriting  in  this  Cafe.     And  Lovelefs  further  cited 
diverfe  Things  in  Braclon  in  the  fecond  Book  de  acquirendo  rerum  dominio,  cap.  29,  30,  31.  touch- 
ing Defcents,  and  the  Quality,  Proximity,  Pedigrees,  Degrees,  and  Dignities  of  Heirs,  and  the 
b  Biaa.  6a.  b.  Order  of  Succeffion,  and  at  the  End  he  cited  the  Opinion  of  Braclon  in  the  principal  Point,  where 
se»Biackflone    ^e  faySa  *  Defcendit  jus  quafi  ponder ofum  quid  cadens  deorfum  recld  lined  vel  tranfverfali,  et  nunquam 
\.  e '  nS'  *  '  reafcendit  ed  via  qua  defcendit  poft  mortem  antecefforum,  a  latere  tamen  afcendit  alicui  propter  defetlum 
«Braa.  64.  a.   heredum  inferius  provenientium.     Alfo  Braclon  fays,  c  Item  eorum  qui  funt  natural. s  legitimi  et  h<ere- 
des,  quidam  funt  propinqui,  quidam  propinquiores,  quidam  remoti,  et  quidam  remotiores,  et  pmnes,  quot- 
quot  funt,  Junt  haredes  recli  etjujli,  quotquot  defcendunt  gradatim  a  communi  Jlipite,  primb  per  lineam 
diretlam  defcendentem  in  infinitum,  et  pojiea  per  lineam  tranfverfalem  defcendendo  in  infinitum,  illis  defi- 
cientibus  qui  funt  in  linea  recla.     Et  ultimo  ciim  Mi  defecerint  qui  funt  in  linea  tranfverfali  defcendendo, 
vocantur  Mi  qui  funt  in  linea  tranfverfali  afcendendo  tantum,  quia  per  lineam  reclam  afcendendo,  per 
quam  jus  defcendit  propter  mortem  antecefforum,  jus  Mud  nunquam  per  eandem  lineam  reafcendit.     Et 
quamvis  omnes fc  in  infinitum  afcendendo  et  defcendendo  recli  funt  haredes  etjujli,  tamen  non  omnes fimul 
vocantur  ad  fuccefftonem,  quia  propinquior  excludit  propinquum,  propinquus  remotum,  remotus  temotio- 

rem. 
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fern.     And  further  BroMon  fays,  *  Et  fciendum  quod  cognat'ionum five  parenielarum  alia  funt  fupra,*  Btaa.  67.  a. 
alia  infra,  alia  a  tranfverfo  five  a  latere.     Parenies,  qui  funt  fupra,  did  poterunt  anteceffora   et  pa- 
rentes  :  Mi  verb,  qui  funt  infra  reclam  lineam  vel  tranfverfalem,  dici  poterunt  retle  cognati  et  haredes : 
Mi  verb,  qui  funt  fupra  in  linea  tranfverfali,  dici  poterunt  retle  parentes,  et  haredes,  defcientibus  illis 
qui  funt  inferius.     And  afterwards  Braclon  fays,  Superior  aut  em  cognatio  par  entum  Jive  antecejforum 
qui  mortui  funt  in  linea  retla  afcendente,  eft  et  incipit  a  primo  gradu,  viz.  a  patre  vel  matre  afcendente 
ufque  ad  avum,  a  fecundo  gradu,  fcilicet  ab  avo  ufque  ad  proavum,  a  tertio  gradu,  fill  cet  a  proavo 
ufque  ad  abavum,  et  fie  a   quarto  gradu,  fcilicet  ab  abavo  ufque   ad  atavum,  Jic  a  quint 0  gradu,  ab 
at  avo  ufque  ad  tritavum,  qui  obtinet  in  computatione  fextum  gradum,  ulterius  autem  nonfit  computatio 
afcenfus,  quia  talis  computatio  excederet  memoriam  hominum,  et  Jic  refolvendo  a  tritavo  computato  pro 
patre,  vel  tritavia  pro  matre,  fieri  poterit  defcenfus  jure  ufque  ad  trinepotcm  et  trintptem.     And  in  an- 
other Place  he  fays,  a  in  primo  vero  gradu  fedent  pater  et  mater,  qui  facient  flipi'em  communem,  in  fe  ■ a  Eiaft.  68.  a. 
cundo  vero  gradu  in  linea  defcendentefunt  filius  et  filia,  in  tertio,  nepos  et  neptis.     And  in  another  Place 
he  fhews  how  thofe  are  called  who  are  in  the  direcl:  Line  paravail  the  Nephew,  viz.  Pronepos, 
Abnepos,  Atnepos,  Trinepos.     And  further  he  fhews  how  the  others  in  the  collateral  Lines  defcend- 
Ing  and  afcending  are  called,  and  how  they  are  inheritable  as  Heirs,  for  his  Words  are,  b  Item  b  Braft.  6S.  b. 
frater  patris  et  for  or  dicuntur  patruus  et  amita,  et  ft  ex  amita  procedat  filius  vel  filia,  dici  poterunt, 
quantum  ad  nepotem,  proprior  amitivus  et  proprior  amitiva,  et  fie  eorum  filri  et  filia,  nepos  et  neptii, 
et  ulterius  defcendendo  in  infinitum.     Mi  vero  qui  ex  patruo  procedunt,  filius  vel  filia,  patrueUs  nuncupan- 
tur,  etjic  deinceps  eorum filius  etfilia  in  infinitum  defcendendo .     Item  in  linea  retla  defcendenle  vel  tranf- 
verfali  ex  parte  filia  alicujus,  frorfiia  vel  frater  de  uno  eodemque  patre  et  diver  fa  matre  con fobr  na  dici 
poterit,  et  frater  ex  talibus  conjobrinis,  et  eorum  filius  etfilia,  nepos  et  neptis,  et  Jic  deinceps.     Item 
for  or  filia  vel  frater  de  una  eademque  matre,  fed  diverfo  patre,  foror  utcrina,  frater  ulterinus.  diet  pote- 
runt, et  Jic  eorum  filius  et  filia,  etfic  deinceps  ut  fupra.     I 'em  foror  patris  dicitur  amita,  et  foror  matrix 
dicitur  matertera,  et  eorum  filius  et  filia,  et  fie  in  infiyiitum.     Et  ifiis  omnibus  dejicientibus,  ad  fuperiores 
fiet  defcenfus,  ficut  ad  fratrem  avi  vel  avia,  vel  ad  for  or  em  in   linea   iranfverfali,  ficut   ad  patruum 
magnum,  vel  amitam   magnam,  et   ad  eorum  haredes  %   filium  vel  filiam,  et  Jic  deinceps.     Et  tilts 
omnibus  dficientibus,  tunc  ad  fratrem  proavi  ex  parte  patris,  qui  dicitur  propatruus  magnus,  vel  ejus 
for  or  em,  qua  dicitur  pro  amita  magna,  etfic  deinceps  adfilws  et  filias,  eorum  nepotes  et  neptes.     Illis  au- 
tem dejicientibus  ex  parte  patris,  tunc  vocentur  fratres  abavi  et  abavia,  qui  dicuntur  abpatmus  mag- 
nus, et  abavita  magna,  et  eorum  hmredes  in  infinitum.     Et  ifiis  deficient  ibu.'  ex  parte  patris,  frater 
atavi  vel  atavia,  qui  dicuntur  atpatruus  magnus  et  atavia  magna,  et  eorum  haredes  in  infinitum. 
£>uibu$  dejicientibus  vocantur  ex  parte  patris  frater  et  foror  iriavi  el  triavia*  qui  dicuntur  tripatruus 
magnus?  et  tritavia  magna,  et  eorum  haredes  in  infinitum.     Et  ex  alia  parte  iranfverfali  a  parte  ma- 
ins, ut Ji  avunculus  vel  matertera  et  omnes  alii  haredes  defecerint,  tunc  vocantur  fratres  et  for  ores  avi 
vel  avia  ex  parte  matris,  et  vocantur  avunculus  magnus  et  matertera  magna,  et  eorum  haredes  in  infi- 
nitum.    Et  illis  dejicientibus,  tunc  vocantur  ex  parte  matris  frater proavi  et  proavia,  vel  foror,  qui  di- 
cuntur proavunculus  magnus  et  Promatertera  magna,  et  eorum  haredes  in  infinitum  -,  etfic  gradatim  vo- 
candi  fiunt  abavunculus  magnus  et  abma'.ertera  magna,  et  at  avunculus  magnus  et  atmatertera  magna^ 
ex  parte  matris  in  linea  tranfverfali,  triavunculus  magnus  et  trimatertera  magna  afcendendo,  et  eorum 
haredes  in  infinitum.     So  that   {Lovelefs  faid)  Braclon  has  here  (he*vn  how  the  Lav/  was  taken  in 
his  Time  touching  the  Courie  of  Defcents,  viz.  that  an  Inheritance  in  Land,  as  a  Thing  ponder- 
ous, defcends  downwards  in  the  direcl  Line  paravail  the  Purchafcr,  and  if  there  is  none  in  that 
Line,  then  in  the  collateral  or  tranfverfal  Line  (as  he  terms  it)  paravail,  and  if  there  is  none  fuch 
paravail,    then    it    (hall   go  to   the   Heirs  in  the  collateral  or   tranfverfal    Line  afcending  para- 
mount,    wherein    he  prefers   the  Defcendants  of  the    male    Line  of  the  Father,    Grandfather, 
Great-grandfather,  and  Great-great-grandfather  of  the  Purchafer's  Father,  and  if  there  is  none 
fuch,  then  he  prefers  the  Heirs  on  the  Part  of  the  Mother  of  the  Purchafer's  Father,  and  fo  the 
Heirs  of  other  Females  paramount  accoupled  to  the  male  Line  afcending,  and  if  there  is  none 
fuch,  then  the  Heirs  on  the  Part  of  the  Purchafer's  Mother  (hall  inherit;  for  when  he  fays,  et  ex 
alia  par  e  tranfverfali  a  parte  matris,  this  is  to  be  intended  for  Default  of  other  Heirs  a  parte  patris* 
for  he  puts  it  after  the  others ;  fo  that  he  makes  the  Brother  of  the  Mother  of  the  Purchafer's 
Father,  and  his  Iffues,  to  be  Heir  to  the  Purchafer  before  the  Brother  of  the  Purchafer's  Mother, 
which  is  our  very  Cafe  here,  and  fo   he  difables  the  Plaintiff  from  being  Heir  to  Clere  Hadden. 
And  he  faid  that  Braclon  in  his  faid  fecond  Book  cap.  30.  fays,  c  Ma f cuius  fixus  femper  in  ficceffione  cBraa.  gs.  a. 
preferri  debet  fexui  fxminea,  nunquam  enim  ad  fuccejfionem  vocatur  fcemina,  quamdiu  aliquis  hares  fuper- 
fuerit  ex  mafculis :  And  therefore,  he  faid,  a  Son  (hall  be  preferred  before  a  Daughter.     And  to 
this  Purpofe  Lovelefs  cited  diverfe  Sentences  out  of  Britton  in  the  Chapters  of  d  Proximity,  and  of  d  r  :      g» 
e  Succefiion,  which  Book  follows  Braclon  very  much  in   the  faid  Points  of  Defcents  to  the  Heirs 
lineal  paravail,  and  to  the  Heirs  tranfverfal  (as  the  Manufcript  Copies  of  Britton  term  them,  but c  Ibid  269.  a. 
as  Lovelefs  cited  it,  and  as  it  is  in  the  printed  Book  of  Britton,  Heirs  traverfal,  that  is,  as  well  to 
them  in  the^Line  p'aravail,  as  to  them  in  the  Line  afcending)  in  which  Chapter  of  Succeffion  Brit- 
ton treats  of  the  Perfons  to  whom  Land  (hall  defcend,  and  for  the  better  undeiftanding  thereof 
he  tells  us  that  he  had  made  and  drawn  out  in  his  Book  a  Figure  refembiing  a  Leaf,  one  Side 

whereof 
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whereof  reprefents  the  IfTue  of  the    male  Anceftors,  and  the  other  Side  the   Iffue  of  the  female 
Anceftors,  but  the  Figure  is  not  printed  in  the  Book,  however  it  is  to  be  tak.-n  that  the  Iffues 
of  the  female  Anceftors,  which  he  meant,  are  the  Iffues  of  thofe  Anceftors  who  come  from  Fe- 
males coupled  in  Marriage  with   male  Anceftors,  as  the  Grandmother,  or  Great-Grandmother 
or  the  like,  coupled  in  Maniage  with  the  male  Anceftors  on  the   Part  of  the  Purchafer's  Father 
who,  as  he  intends,  are  to  be  preferred  before  the  Heirs  on  the  Part  of  the  Purchafer's  Mother. 
And   Lovelefs  faid  that  if  Clere  Hadden  here  had  made  a  Waraanty  upon  any  Feoffment,  and  had 
died  without  Iffue,  the  Warranty  mould  have  defcended  upon  Edward  Young,  and  not  upon  the 
the  Plaintiff.     Which  Dyer  Chief  Juftice  affirmed  after  the  Argument  of  Lovelefs. 
are  equ?i7yvvor-      And  as  to  the  Objection  which  has  been  made,  viz.  that  if  Proximity  of  Blood  fhould  not  be 
f!?yin lBlo°d?  as  preferred  in  Defcents,  it  would  create  infinite  Confufion,  and  would  perhaps  fct  up  many  Com- 
mie won  the  petitors  for  one  and  the  fame  Inheritance,  to  this  Manwr.od  Juftice  anfwered,  that  there  never  will 
^eraf*!*3"  ^e  any  *"^  Confufion,  if  the  more  worthy  in  Blood  is  preferred,  but  if  they  are  equally  worthy  in 
orof  thTfemale  Blood,  then  the  neareft  (hall  be  preferred,     a  As  if  the  Purchafer  dies  without  Iffue,  and  the  Bro- 


_  pre- 

Sanan"  ferred  as  Heir'  for  he  is  the  neareft  o[  the  Blood  of  the  Purchafer's  Father,  and  they  are  all  equal- 
other,  as  if  one  ly  worthy  in  Blood,  for  they  are  all  of  the  Biood  of  Males,  which  is  the  more  worthy  Sex  and 
m^LbVon  therefore  the  neareft  (hall  be  preferred  as  Heir;  and  if  there  is  no  fuch  Brother  o'f  the 
the  Part  of  the  Purchafer's  Father,  nor   any    Iffue    of  fuch   Brother,  nor    any   Sifter  of   the   Purchafer's  Fa- 

fng,heandatheent  ther,  nor  anY  Iffue  of  her'  (for  ths  Sifter  ^ali  be  in  the  fame  Degree  as  the  Brother 
therisHdrof  ftiould,  where  there  is  no  Brother)  then  the  Brother  of  the  Purchafer's  Grandfather,  or  his  Iffue 
JSJtrf*  or  the  Sifter  of  the  Purchafer's  Grandfather,  or  her  Iffue,  fhall  be  preferred  before  the  Brother  or 
theFather,there  Sifter  of  the  Purchafer's  Great-grandfather,  and  their  Iffues,  and  fo  on  from  them  in  infinitum 
SSybutnotbAnd  fo  the  Brother  or  Sifter  of  the  Purchafer's  Grandmother,  viz.  the  Mother  of  the  Purcha- 
the  more  worthy,  fer's  Father,  fhall  be  preferred  before  the  Brother  or  Sifter  of  the  Purchafer's  Great-prandmother 
the  male  Line,  v'z-  the  Mother  of  the  Purchafer's  Father's  Father,  becaufe  they  are  equally  worthy  in  Blood 
tho'morere-  (for  fuch  Heirs  come  from  the  Blood  of  the  female  Sex,  from  which  the  Purchafer's  Father 
jrrefcrred.'  iffued)  and  where  they  are  all  equally  worthy,  the  next  of  Blood  fhall  always  be  preferred  as  Heir. 
as.p.Haie'sHift. c  But  on  the  other  Hand,  if  the  Purchafer  dies  without  Iffue,  and  the  Brother  of  the  Purchafer 's 
com.  Law  242,  Grandmother  on  the  Part  of  the  Father,  that  is  to  fay,  the  Brother  of  the  Mother  of  the  Purcha- 
d  s.  p.Haie's  fej's  Father,  claims  the  Land  as  Heir  to  the  Purchafer,  and  the  Brother  or  Sifter  of  the  Purcha- 
5£"  SmithiW  fer's  Great-grandfather,  that  is  to  fay,  the  Brother  or  Sifter  of  the  Father  of  the  Purchafer's  Fa- 
Ruie  there.  ther's  Father,  alfo  claims  the  Land  as  Heir  to  the  Purchafer,  there  the  Brother  or  Sifter  of  the 
Reepor{er'saNohte,  Purchafer's  Great-grandfather  fhall  be  preferred  as  Heir  before  the  other,  and  yn  the  other  is 
whereupon  fome  nearer  in  Blood,  but  he  is  lefs  worthy  in  Blood.  For  altho'  he  is  of  the  Blood  on  the  Part  of  the 
Sebdboefnthis°n"  Purchafer's  Father,  yet  that  Blood  is  accrued  by  a  Female,  but  the  Biood  of  the  Brother  or  Sifter 
Matter,  he  put  of  the  Purchafer's  Great-grandfather  is  accrued  by  male  Blood  throughout,  for  fuch  Brother  or 
aiuh^ftkes  of  Sifter  was  Son  or  Daughter  to  the  Purchafer's  Great-great-grandfather,  and  therefore  an  Heir  of 
the  Common  them  fhall  exceed  the  Heir  of  the  other  in  Dignity  of  Blood.  So  here  in  the  principal  Cafe  the 
Tuned  wkh  this"  Heir  on  the  Part  of  the  Mother  of  Walter  Hadden  the  Father  of  Clere  Hadden  the  Purchafer,  whofe 
opinion.  Yet  Blood  is  conveyed  to  the  Purchafer  by  a  Male,  viz.  by  his  Father,  is  to  be  preferred  before  the 
P^fiHon' mould  Heir  of  the  Purchafer's  Mother,  altho'  he  is  nearer  in  Blood,  for  as  he  is  nearer  in  Blood  to  Clere  Had- 
be allowed, whe-  ^en-)  f0  js  he  ]efs  worthy  in  Blood,  becaufe  his  Blood  accrues  immediately  by  a  Female  only  and 
tendto^yerhrrn  therefore  the  Plaintiff  here  fhall  not  be  Heir  to  Clere  Hadden.  And  of  this  Opinion  was  the  whole 
one  of  the  main  Court.     Wherefore  the  laft  Day  of  E after  Term  15  Elizabeth  the  Court  gave  Judgment  ac-ainft 

Foundations  of      ,„,.. ,-,-.,..»      j  rn  ^  & 

theprindpaicafe  the  Plaintiff,  which  Judgment  was  as  follows. 

here  adjudged. 

For  one  of  the  great  Reafons  which  induced  the  Court  to  give  the  Preference  to  the  Brother  of  the  Grandmother,  before  the  Brother  of  the  Mother  of  the  Purchafer 
was,  becaufe  the  Blood  of  the  former  was  conveyed  to  the  Purchafer  by  a  Male,  which  the  Blood  of  the  latter  was  not  :  And  tho'  here  the  Cafe  put  by  Maniuood  (o 
far  differs  in  terminis  from  the  principal  Cafe,  that  the  Blood  of  the  one  Competitor  and  of  the  other,  viz.  of  the  Grandmother's  and  the  Great-grandmother's  Bro- 
ther, is  conveyed  to  the  Purchafer  by  Males,  more  or  lefs,  yet  in  Fact  the  true  Decilion  of  both  Cafes  ftands  pretty  much  upon  the  fame  legal  Reafon  viz.  the  Pre- 
ference of  the  male  Blood,  and  therefore  it  feems  more  regular,  and  agreeable  to  the  great  Principle  in  the  Law  of  Defcents,  to  decide  in  Favour  of  the  Brother  of  the 
Great-grandmother  here,  in  whom  there  is  more  male  Blood  than  there  is  in  the  Brother  of  the  Grandmother.  And  by  fuch  Construction  the  Uniformity  of  the 
Courfe  of  Defcents  will  be  preferved,  and  the  Authority  of  the  Judgment  in  the  principal  Cafe  unimpeached.  So  that  it  does  not  feem  to  hold  univerfally  true  that 
Proximity  of  Blood  is  the  Pole-  (lar  by  which  we  are  to  direct  the  Succeffion  in  Cafes  where  all  the  Claimants  are  equally  worthy  in  Blo-d.  See  Law  of  Inheritances 
30,  38,  6r,  6',66.  Blackftoneof  Defcents  64,  65,  where  this  Doctrine  is  clearly  and  ingenioufly  difcuifed,  and  moft  weigh:y  Reafons  given  againft  the  Pofition  here 
laid  d^wn  by  Manivosd.  c  S.  P.  Hales  Hift.  Com.  Law  243,  241,  the  3d  Rule  there.  See  Ante  445,  the  1  Point  there  agreed,  and  the  Note  in  the  Marginal*). 

The  reft  of  the  At  which  Day  here  came  as  well  the  aforefaid  Edward  Clere  as  the  aforefaid  Henry  and  Anne  by  their 
Record.  Attornies  aforefaid.     And  thereupon  the  Premiffes  bein^  feen,  and  by  the  Juftices  here  more  fully 

underftood,  it  feems  to  the  fame  Juftices  here  that  the  Plea  of  the  aforefaid  Henry  and  Anne  above 
in  Bar  pleaded,  and  the  Matter  in  the  fame  Plea  contained,  is  lawful  and  fufficient  in  Law  to 
preclude  the  aforefaid  Edward  Clere  from  having  his  Action  aforefaid  againft  the  aforefaid  Henry 
judgment.  and  Anne.  Therefore  it  is  confidered  that  the  aforefaid  Edward  Clere  take  nothing  by  his 
Writ  aforefaid,  but  be  in  Mercy  for  his  falfe  Claim  therein  :  And  that  the  aforefaid  Henry  and 
Anne  go  thereof  without  Day,  &c. 

Note, 
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Note,  in  the  Cafe  before  put,  -where  the  Purchafer  in  Fee  dies  without  Iffue,  and  the  Brother  of  the  ™*"f™r  bythe 
Grandmother  on  the  Part  of  the  Father  claims  the  Land  as  Heir,  and  the  Brother  of  the  Great-Grand-    ep°r 
mother  on  the  Part  of  the  Father  alfo  claims  the  Land  as  Heir,  many  were  of  Opinion  that,  becaufe 
there  was  no  nearer  Heir  of  the  male  Line,  the  Brother  of  the  Grandmother  flmild  not  be  preferred,  (as 
Jufiice  Man  wood  had  faid)  but  that  the  Brother  of  the  Great-Grandmother  Jhould  be  adjudged  Heir, 
for  his  Bhod  is  der.ved  to  the  Purchafer  by  two  Males,  viz.  by  his  Father  and  Grandfather,  whereas 
the  Blood  of  the  Brother  of  the  Grandmother  is  derived  to  the  Pwch.ifer  but  by  one  Male,  and  the  Grand- 
father was  not  of  the  Biood  of  the  Brother  of  the  Grandmother,  but  he  was  of  the  Blood  cf  the  Brother 
of  the  Great-Grandmother,  and  therefore  fuch  Blood  is  more  worthy.     And  upon  this  I  put  the  ghefiion 
a°ain  to  Manwood  in  the  Prefence  of  Harper  another  of  the  Juflices  of  th   Common  Bench,  both  of 
■whom  held  clearly  that  the  Brother  of  the  Grandmother  fhould  be  Heir  to  the  Purchafer,  and  not  the  Bro- 
ther of  the  Great  Grandmother,  becaufe  the  former  is  nearer  in  Blocd  to  the  Purchafer  on  the  Part  of 
his  Father,  which  Proximity  holds  Place  on  the  Part  of  Females  conjoined  by  Mcniageto  Males,  where 
fuch  Blood  is  once  derived  by  a  Male  to  the  frfl  Purchafer.  And  at  another  Day  I  put  the  fame  ^ueftion 
to  Mounfon  puifne  Jujlice  of  the  fame  Bench,  and  he  was  of  the  fame  Opinion  with  the  other  Juftices, 
for  the  fame  Caufe.     And  at  another  Time  afterwards  I  put  the  fame  fffuejlion  to  the  Lord  Dyer,  who. 
was  of  the  fame  Opinion  alfo.     So  that  all  the  Jufiices  of  the  Common  Bench  unanimoufy  agreed  in  the 
faid  Cafe,  that  the  Brother  of  the  Purchafer" 's  Grandmother  on  the  Part  of  the  Father  fhould  be  prefer'd 
befcre  the  Brother  of  the  Purchafer  s  Great  Grandmother  on  the  Part  of  the  Father. 

And  note  that  Brafton  and  Britton  alfo  make  Mention  that  they  had  drawn  out  in  their  Books  a  Tree  of 
Parentage,  by  which  it  would  plainly  appear  how  the  Degrees  of  Confanguinity  are  to  be  accounted.  For 
Bradtonpp,  *  Ex  qualiter  gradus  cognationis  computentur,  et  quo  gradu,  et  quis  diftat  ab  alio  in  *  Braa.es.!>, 
linea  delcendente  vel  afcendente,  in  figura  fuperius  in  arbore  ante  principium  libri  picla  manifef- 
tius  quad  ad  oculum  apparebit,  which  Figure  or  Tree  is  not  printed  in  either  of  their  Books,  and  there- 
fore I  have  here  drawn  it  out  in  the  Line  diretl  defcending  and  afcending,  according  to  the  Notion  of 
Bracton  (as  far  as  I  was  able  to  colleft  from  his  Book),  which  is  agreeable  with  the  Civil  Law. 


FIGURE  or  TREE  of  CONSANGUINITY, 

As  ic  is  laid  down  by  Br  acton. 
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A  Report  of  a  'Judgment  given  by  the  Barons  of  the  Exchequer  in  Trinity  'Term  in  the  icth 
Year  of  the  Reign  of  Queen  Elizabeth,  upon  a  Petition  made  to  the  Court  of  Exchequer  by 
Sir  Thomas  Wroth  Knight  to  be  paid  the  Arrears  of  an  Annuity  of  20 1.  per  Ann.  granted, 
to  him  for  his  Life  by  King  Henry  8.  by  Patent  bearing  Date  the  i^th  Day  c/~0&ober  in 
the  38^/6  Tear  of  his  Reign,  for  the  Exercife  of  the  Office  ofVfher  of  the  Privy-Chamber  to 
Prince  Edward  his  Son,  to  'which  Office  the  King  had  appointed  him,  and  the  Petition  was 

for  the  Payment  of  all  the  Arrears  due  to  him  f  nee  the  Date  of  the  Patent.  And  the  Re- 
cord was  entered  in  the  Remembrances  of  the  Exchequer  among fi  the  Records  of  Eafter  Term 
14  Elizabeth,  Roll  on  the  Side  of  the  Treafurer  s  Remembrancer.     And  was  as 

follows. 

England.       QE  it  remembered,  that  Thomas  Wroth  Knight  came  here  before  the  Barons  of  this  Exchequer  the 
•*-*   14th  Day  of  May  in  this  Term  in  his  own  proper  Perfon,  and  exhibited  to  the  Court  here  cer- 
tain Letters-patent  of  Lord  Henry  the  eighth  late  King  of  England,  bearing  Date  at  Weftminfter 
the  13th  Day  of  October  in  the  38th  Year  of  the  Reign  of  the  fame  late  King,  made  to  the  fame 
Thomas  Wroth,  by  the  Name  of  Thomas  Wroth  Efquire  Gentleman-Ufher  of  the  Privy-Chamber  to 
Edward  then  Prince  the  moft  dear  and  well-beloved  Son  of  the  fame  late  King  Henry  the  eighth, 
for  the  giving  and  granting  an  Annuity  or  annual  Rent  of  20/.  Sterling  for  the  Exercife  of  the 
fame  Office  and  Place,  to  have  and  annually  to  perceive  to  the  aforefaid  Thomas  Wroth%  from  the 
Feaft  of  the  Annunciation  of  the  bleffed  Mary  then  laft  paft  before  the  making  of  the  faid  Letters- 
patent,  during  the  natural  Life  of  the  faid  Thomas,  by  the  Hands  of  the  Treafurer  of  the  Court  of 
the  aforefaid  late  King  Henry  the  eighth  of  Augmentations  of  the  Revenues  of  the  Crown  of  the 
fame  late  King  for  the  Time  being,  out  of  fuch  Treafury  of  the  faid  late  King  of  the  fame  Reve- 
nues as  fhould  remain  in  the  Hands  of  the  fame  Treafurer,  at  two  Terms  of  the  Year,  viz.  at  the 
Feafts  of  St  Michael  the  Archangel  and  of  the  Annunciation  of  the  bleffed  Virgin  Mary,  by  equal 
Portions,  and  alfo  for  the  Payment  of  fo  much  Money,  by  the  Hands  of  the  Treafurer  aforefaid, 
out  of  the  Treafury  aforefaid,  as  the  aforefaid  Annuity  or  annual  Rent  of  20/.  fhould  amount  unto 
from  the  Feaft  of  the  Annunciation  of  the  bleffed  Mary  in  the  36th  Year  of  the  faid  late  King 
unto  the  making  of  the  faid  Letters-patent.     And  the  fame  Thomas  Wroth  Knight  prays  that  the 
fame  Letters -patent  of  Record  here  may  be  enrolled,  which  faid  Letters-patent  the  Barons  here 
received,  and  commanded  them  to  be  read,  and  in  the  Order  of  the  Words  in  the  fame  Letters- 
patent  contained  to  be  enrolled.  And  the  Tenor  of  the  fame  Letters- patent  follows  in  thefe  Words. 
"  Henry  the  eighth  by  the  Grace  of  God  King  of  England,  France,  and  Ireland,  Defender  of  the 
"  Faith,  and  of  the  Church  of  England  and  alfo  of  Ireland  in  Earth  the  fupreme  Head.  To  all  People  ' 
"  to  whom  thefe  Prefents  fhall   come,  be  feen,  read,  or  heard,  greeting.     Know  ye  that  where 
"  we  have  appointed  our  trufty  and  well-beloved  Thomas  Wroth  Efquire  to  be  Gentleman  Ufher  of 
"  the  Privy  Chamber  to  our  moft  dear  and  well-beloved  Son  Edward  the  Prince,  we  have  given 
"  and  granted,  and  by  thefe  Prefents  do  give  and  grant  to  the  fame  Thomas,  for  the  Exercife  of 
*'  the  fame  Office  and  Room,  one  Annuity  or  annual  Rent  of  20/.  Sterling,  to  be  had  and  yearly 
*'  perceived  to  the  faid  Thomas  Wroth  from  the  Feaft  of  the  Annunciation  of  our  bleffed  Lady  the 
"  Virgin  laft  paft,  during  his  natural  Life,  by  the  Hands  of  the  Treafurer  of  our  Court  of  the 
"  Augmentations  of  the  Revenues  of  our  Crown  for  the  Time  being,  of  fuch  our  Treafury  of  the 
"  fame  Revenues  as  fhall  remain  in  the  Hands  of  the  fame  Treafurer,  at  two  Times  in  the  Year, 
*'  that  is  to  fay,  at  the  Feafts  of  St.  Michael  the  Archangel,  and  the  Annunciation  of  our  bleffed 
"  Lady  the  Virgin,  by  even  Portions.     And  for  that  the  faid  Thomas  Wroth  hath  ferved  our  faid 
"  moft  dear  and  well-beloved  Son  the  Prince  from  the  Feaft  of  the  Annunciation  of  our  bleffed 
"  Lady  the  Virgin  in  the  36th  Year  of  our  Reign  hitherto,  and  hath  as  yet  received  no  Allowance 
"  for  the  fame,  we  let  you  wit  that  we  have  given  and  granted,  and  by  thefe  Prefents  do  give  and 
"  grant  to  him,  for  his  Attendance  by  all  that  Time,  as  much  Money  as  the  fame  Annuity  of 
"  20/.  from  the  faid  Feaft  of  the  Annunciation  of  our  bleffed  Lady  in  the  faid  36th  Year  of  our 
'*  Reign  hitherto  doth  amount  unto,  to  be  paid  to  him  by  the  Hands  of  our  faid  Treafurer  of  our 
"  faid  Court  of  the  Augmentations,  of  fuch  our  Treafury  of  the  fame  Revenues  as  remaineth  in 
"  his  Hands  accordingly.     And  thefe  our  Letters-patent  fhall  be  to  our  faid  Treafurer,  and  all 
"  others  to  whom  in  Cafe  it  fhall  appertain,  fufficient  Warrant  and  Difcharge  in  that  Behalf,  al- 
"  though  exprefs  Mention  be  not  made  in  thefe  Prefents  of  the  true  yearly  Value  or  of  the  Certainty 
V  of  the  Premiffes,  or  of  any  other  Gifts  or  Grants  by  us  to  the  faid  Thomas  Wroth  heretofore 

*'  made, 
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"  made,  or  any  Statute,  Act,  Ordinance,  Provifion,  or  Reftraint  to  the  contrary  thereof  hereto- 
f*  fore  had,  made,  kt  forth,  ordained,  or  provided,  or  any  other  Thing,  Caufe,  or  Matter  what- 
"  foever  to  the  contrary  thereof  notwithftanding.  In  Witnefs  whereof  we  have  caufed  thefe  our 
"  Letters  to  be  made  patent,  and  fealed  with  the  Great  Seal  of  our  faid  Court  of  the  Augmenta- 
"  tions.     Given  at  Wejlminjler  the  13th  Day  of  October  in  the  38th  Year  of  our  Reign." 

Which  faid  Letters-patent  being  read,  the  aforefaid  ThomasWroth  Knight  fays  that  afterwards 
the  aforefaid  late  King  Henry  the  eighth,  the  28th  Day  of  January  in  the  38th  Year  of  his  Reign, 
died.     And  that  he  the  fame  Thomas  Wroth,  after  the  aforefaid  making  of  the  faid  Letters-patent 
to  him  in  Form  aforefaid  made,  the  Office  and  Place  aforefaid  to  the  aforefaid  Edward,  the  Jixth 
King  of  England,  during  the  Life  of  the  faid  King  Edward  the  Jixth,  exercifed.     And  that  after- 
wards, he  the  fomeThomas  Wroth  the  Office  and  Place  aforefaid  fo  exercifing,  the  aforefaid  Ki-g  Ed- 
ward the  Jixth,  the  7th  Day  of  July  in  the  7th  Year  of  his  Reign,  died.     And  the  aforefaid  Thomas 
Wroth  Knight  further  fays,  that  afterwards  by  a  certain  Act  made  in  the  fecond  and  I  aft  Seffion  of  a 
Parliament  holden  by  Prorogation  at  Wefiminfter  the  24th  Day  oWclober  in  the  j ft  Year  of  the  Reign 
of  the  late  Queen  Mary,  and  there  continued  and  held  until  the  Diffolution  of  the  fame  happening  the 
6th  Day  of  December  then  next  following,  touching  the  Alteration,  Change,  Union,  Tranfpo- 
fition,  Diffolution,  or  Determinat'.on  of  all  or  any  Court  commonly  called  the  Court  of  Augmen- 
tations of  the  Revenues  of  the  Crown,  the  Court  of  Firft- Fruits  and  Tenths,  the  Court  of  the 
King's  Wards,  the  Court  of  general  Supervifors  of  the  King's  Lands,  and  the  Court  of  the  Dutchy 
of  Lancajter,  it  was  publifhed,  provided,  and  enacted  by  the  Authority  of  the  fame  Parliament, 
amongft  other  Things,  that  that  Act  or  any  Thing  in  the  fame  Act  contained  fhould  not  in  any 
wife  extend  or  be  conftrued  to  take  away,  extinguifh,  or  determine  from  any  Perfon  or  Perfons, 
their  Heirs,  Succeffors,  or  Affigns,  or  from  any  of  them,  any  Fees,  Annuities,  Penfions,  Stipends, 
or  annual  Payments  of  any  Sums  of  Money,  which  they  or  any  of  them  of  Right  might  or  ought 
lawfully  to  have  by  any  Letters-patent  or  any  fufficient  Writing  under  the  Seal  of  the  faid  late 
Court  of  Augmentations  of  the  Revenues  of  the  King's  Crown,  before  the  7th  Day  of  July  then 
laft  paft  before  the  making  of  the  Act  aforefaid  made,  but  that  all  and  lingular  Perfon  and  Per- 
fons, their  Heirs,  Succeffors,   Executors,  and  Affigns,  and  every  of  them,  who  at  the  faid  Time 
of  making  the  Act  aforefaid  of  Right  had  or  ought  to  have,  or  thence  afterwards  fhould  have,  any 
Fee,  Annuity,  Stipend,  Penfion,  or  annual  Payment  of  any  Sum  or  Sums  of  Money  under  the 
faid  Seal  of  the  faid  late  Court  of  Augmentations,  or  in  the  fame  Court  being  lawfully  allowed  and 
paid,  the  fame  fhould  and  might  perceive,  accept,  and  receive,  according  to  the  Tenor  of  the  fame 
Grant,  and  annually  thereof  fhould  be  paid  out  of  the  Treafury  of  the  aforefaid  late  Queen  her 
Heirs  and  Succeffors,  at  the  Days  and  Times  in  fuch  Letters-patent  or  other  Writing  contained, 
in  any  fuch  Court  or  Courts  to  which  the  fame  Court,  wherein  the  aforefaid  Annuities  or  annual 
Sums  of  Money  were  paid,  fhould  be  fo  united  and  annexed,  or  in  any  fuch  Court  or  Courts  which 
by  the  Authority  of  the  aforefaid  Parliament  fhould  be  newly  erected  and  made  in  the  Place  of  any  of 
the  aforefaid  Courts  fo  being  diffolved,  as  long  as  the  fame  Court  fhould  remain  and  have  any  Being, 
and  afterwards  in  fuch  Court  or  Courts  as  it  fhould  pleafe  the  Queen  newly  to  erecl,  by  the  Hands 
©f  fuch  Officer  of  the  fame  Court,  and  for  Default  thereof,  in  any  of  the  Queen's  Courts  in  which 
there  fhould  be  fufficient  Revenue  to  anfwer  the  fame,  cut  of  the  Treafury  of  the  Queen  there, 
by  the  Hands  of  the  Officer  of  the  fame  Court,  in  fuch  Manner  and  Form  as  the  fame  Perfon  and 
Perfons,  their  Heirs,  Executors,  and  Affigns,  or  any  of  them,  could  or  might  have  done  or  have 
been  paid  in  any  other  Place  or  Court,  if  the  aforefaid  Act  of  Parliament  had  never  been  m:de  nor 
enacted  ;  any  Thing  in  the  fame  Act  contained,  or  any  other  Thing  from  thence  afterwards  to  be 
done  by  Colour  or  Authority  of  the  fame  Act,  to  the  contrary  thereof  notwithftanding,  as  by  the 
aforefaid  Act  of  Parliament,  amongft  other  Things,  more  fully  appears.     And  the  aforefaid  Tho- 
mas Wroth  further  fays,  that  he  of  the  aforefaid  Annuity  or  annual  Rent  of  20/.  from  the  aforefaid 
Feaft  of  the  Annunciation  of  the  bleffed  Mary  the  Virgin  in  the  aforefaid  36th  -  ear  of  the  Reign  of 
the  aforefaid  late  King  Henry  the  eighth,  unto  the  Feaft  of  the  Annunciation  of  the  bleffed  Mary  the 
Virgin  laft  paft  in  the  14th  Year  of  the  Reign  of  the  aforefaid  Lady  the  Queen  now,  and  for  the 
fame  Feaft,  is  unpaid.     And  he  prays  that  the  aforefaid  Letters -patent  of  the  aforefaid  late  King 
Henry  the  eighth,  according  to  the  Tenor  and  Effect  of  the  Act  of  Parliament  aforefaid,  and  of 
the  aforefaid  Provifion  of  the  fame  Act  above  recited,  by  the  Court  here  may  be  allowed.     And 
that  all  and  Angular  Sums  of  Money  of  the  aforefaid  Annuity  or  annual  Rent  of  20/.  from  the 
aforefaid  Feaft  of  the  Annunciation  of  the  bleffed  Mary  the  Virgin  in  the  aforefaid  36th  Year  of  the 
Reign  of  the  atorefaid  late  King  Henry  the  eighth,  unto  the  aforefaid  Feaft  of  the  Annunciation  of 
the  bleffed  Mary  the  Virgin  laft  paft  in  the  aforefaid  14th  Year  of  the  Reign  of  the  aforefaid  Lady 
the  Queen  now,  and  for  the  fame  Feaft  of  the  Annunciation  of  the  bleffed  Mary  in  the  fame  14th 
Year,  being  in  Arrearand unpaid,  to  himthe  fame  Thomas  Wroth  may  be'paid  -,and  alfo  thattheafore- 
faid  Annuity  or  annual  Rent  of  20/.  from  the  aforefaid  Feaft  of  the  Annunciation  of  the  bleffed 
7  Mary 
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Mary  in  the  aforefaid  14th  Year  of  the  faid  Lady  the  Queen  now,  to  him  the  fame  Thomas  Wroth 
Knight,  at  the  aforefaid  Feafts  in  the  aforefaid  Letters-patent  above  fpeofied,  curing  the  Life  of 
him  the  faid  Thomas  annually  may  be  paid. 

The  case.  The  Effect  of  this  Record  is  as  follows.  Sir  Thomas  Wroth  Knight  came  before  ihe  Barons  of  the 
Exchequer,  and  exhibited  to  :he  Cou'it  the  Letters-patent  of  King  Hairy  8.  bearing  Date  the  13th 
King  Henry  8.  Day  of  Oft  (.bet  in  the  38th  Year  of  his  Keign-,  theSubft-mce  of  which  was,  that  whereas  the  faid  King 
Annuity  fvTtne  "^  appointed  the  faid  Sir  Ibmas  (who  was  then  Elquire)  to  be  Gentleman  Ufher  of  the  Prh'y-Chdm- 
Exercifeofthe  ber  to  hisSon  Prince  Edward,  he  had. given  and  granted,  and  by  the  faid  Letteis- patent  gave  and 
of  the  Privy  '  granted  to  the  (aid  Thomas,  for  the  Exerciie  of  the  fame  Office  and  Place,  an  Annuity  or  annual 
chamberto  Rent  of  20 /.  Sterling,  to  be  had  and  annually  per.  eived  to  the  faid  Ihcmas,  from  the  Ft  aft  of  the 
hisSori,  in  this  Annunciation  of  our  Lady  then  laft  paft,  during  his  natural  Life,  by  the  Hands  of  the  Treafurer 
cafe  if  the  Ser.  0f  his  Court  of  Augmentations  of  the  Revenues  of  the  Crown  for  the  Time  being,  Gut  of  fuch  his 
theAnnuityflfaH  Treafury  of  the  fame  Revenues  as  fhould  remain  in  the  Hands  of  the  Treafurer,  at  two  Times  of  the 
ceafe  as  well  as  Year,  viz.  at  the  Feafts  of  St.  Michael  the  Archangel  and  of  the  Annunciation  of  our  Lady,  by  equal 
Service  wasto^e  Portions  •,  and  bccauL  the  faid  Thomas  Wroth  had  ferved  his  fad  Son  the  Prince  from  the  Feaft  of 
done  to  King      the  Annunciation  of  our  Lady  in  the  36th  Year  of  his  Reign   until  the  making  of  the  Patent,  and 

Henry 8.  himfelf,  ,        ,  .  ,  .   .,  r         •         j  ,  i  ,  .  ,-    D  .  .  ,  .. 

and  Though  by  had  not  then  received  any  Allowance  for  it,  he  gave  ana  granted  to  him  for  his  Attendance  all 
the  Death  of  that  Time  as  much  Mom-yas  the  Annuity  of  20/.  amounted  unto  from  the  faid  Feaft  of  the  An- 
and  the  Prince's  nunciation  in  the  faid  36th  Year  of  his  Reign  until  the  making  of  the  Patent,  to  be  paid  to  him  by 
Accefiic-i  to  the  tne  £,}cj  Treafurer,  out  of  the  faid  Treafury  cf  the  fame  Revenues  which  remained  in  his  Hands,  as 
renteev.asdif-  by  the  fame  Letters- patent  appears.  And  the  faid  Sir  Thomas  Wroth  prayed  that  the  faid  Letters- 
charged  by  Law  patent  might  be  there  enrolled  of  Record,  which  Letters-patent  the  Barons  received,  and  caufed 

from  doing  the      *  O  ,  *  .  . 

Seivice  any  ion-  them  to  be  read,  and  to  be  enrolled  according  to  the  Tenor  aforefaid.  And  the  faid  Sir  Thomas 
ll^HZTid  Wrcth  further  faid,  thst  the  faid  King  Henry  8.  died  the  28th  Day  of  January  in  the  38th  Year  of 
by  the  Death  of  his  Reign.  And  that  he  the  fame  Sir  Thomas  Wroth,  after  the  making  of  the  faid  Letters- patent, 
Kin?^7'w-'\he  exercifed  the  OfEce  and  Place  aforefaid  to  the   faid  King  Edward  6.   during  the  Life  of  the  fame 

was  aiicjiarjred  c>  ^  o 

by  Law  from  do-  King  Edward  6.  and  that  he  fo  exercifmg  it,  the  faid  King  Edward  6.  died  the  7th  Day  of  'July  in 
atlfufteVh^  tne  7th  Year  of  his  Reign.  And  further  he  faid,  that  in  the  Act  made  in  the  ift  Year  of  the  Reign 
Death,  yet  he  of  Queen  Mary  touching  the  Alteration,  Union,  and  Determination  of  the  faid  Court  of  Augmen- 
Annuitl?noton-  tation%  there  is  a  Provifion  that  the  faid  Aft  fhould  not  extend  to  extinguifh  or  to  take  from  any 
ty during theLife  Perfons  any  Annuity  or  annual  Payment  of  any  Sum  which  they  ought  to  have,  but  that  it  fhould 
but  atter  his"*'' '  fc>e  P3'd  of  the  Revenues  of  the  Court  to  which  it  fhould  be  annexed.  And  further  he  faid,  that 
Death,  as  long  ns  the  faid  Annuity  of  20/.  was  in  Arrear,  and  he  not  facisfied  thereof,  from  the  faid  Feaft  of  the 
himfeifHvw.aS  Annunciation  of  our  Lady  in  the  faid  36th  Year  of  Henry  8.  until  the  Feaft  of  the  Annunciation  of 
thisnotwith-  our  Lady  in  the  14th  Year  of  the  Reign  of  the  prefent  Queen,  and  alfo  at  the  fame  Feaft.  And  he 
Hemy"i.  did  not  prayed  that  the  faid  Letters-patent  made  to  him  might  be  allowed,  and  that  all  the  faid  Sums  of 
He"ny  bind  hfs  tne  fa'd  Annuity  of  20  /.  being  in  Arrear  might  be  paid  to  him,  and  that  the  faid  Annuity  of  20  /. 
fors  in  the  Grant  from  the  faid  Feaft  of  the  Annunciation  of  our  Lady  in  the  faid  14th  Year  might  be  paid  to  him 
of  the  Annuity,  the  rajd  sjr  Thomas  Wroth  during  his  Life.  And  upon  this  the  Queen's  Attorney  demurred  in  Law, 

butwhollyomit-  i    o-  >  7       ir 

ted  to  mention    and  Sir  1  homas  Wroth  alio. 

them  in  the 

Patent.     See  touching  this  Cafe  5  Med.  47,  50,  53. 

a  Recital  of  a  And  hereupon  divers  Points  arofe  to  be  confidered.  The  firft  was,  whether  or  no  the  Record 
inieKingV  is  a  fufficient  Warrant  to  give  Judgment  for  Sir  Thomas  Wroth  for  the  Arrears  due  from  the  Feaft 
g.  ant  is  not  ma-  0f  the  Annunciation  of  our  Lady  Anno  %6  H,  8.  until  the  Date  of  the  Patent.  For  Sir  Thorrtns 
recitingtVat  i  Wroth  in  his  Petition  has  not  averred  that  he  had  ferved  the  Prince  from  the  faid  Feaft  of  the  An- 
had  done  him  nunciation  of  our  Lady  Anno  36  H.  8.  until  the  Date  of  the  Patent,  (but  has  only  averred  that  he 
foehaiime,8  ferved  him  from  the  making  of  the  Patent  during  the  Life  of  King  Edward)  and  his  Service  for 
granstomean  triat:  Time  was  the  Confederation  of  the  Grant  of  the  faid  20/.  per  Ann.  for  that  Time.  For  the 
here'tho'  inFaft  Patent  expreffes,  that  whereas  the  faid  Sir  Thomas  Wroth  had  ferved  the  faid  Son  the  Prince  from 
1  "^'h Se^ke  trie  Feaft  of  the  Annunciation  Anno  36  H.  8.  until  the  Date  of  the  Patent,  and  had  not  then  received 
yet  the  Grant  is'  any  Allowance  for  it,  the  King  give  and  granted  to  him  for  his  Attendance  all  that  Time  fo  much. 
good,  and  there-  jvionev  as  the  Annuity  of  20/.  amounted  to  from  the  faid  Feaft  of  the  Annunciation  Anno  36  H.  8. 

tore  upon  ret-  J  J  ,  .  j,  ..  J 

tion  for  the  An- unt  1  the  Date  of  the  Patent,  to  be  paid  to  him  by  the  Lid  Treafurer.  So  that  the  Service  before 
"veTthaTt^iT  was  tne  Consideration  of  the  Grant  of  this  Sum,  as  the  Words  of  the  Patent  purport,  and  now  Sir 
him  the  service,  Thomas  Wroth  has  not  averred  that  he  did  the  Service  for  that  Time,  and  inafmuch  as  he  has  not 
pTrreVand'exe-6  averred  it,  it  fhall  be  taken  that  he  did  not  doit,  for  his  Petition  fhall  be  taken  moft  ftrongly 
cuted.  s.p.  againft.  himfelf,  fo  that  if  the  Non-feafance  of  the  Service  be  material,  then  fvs  Petition  is  infufE- 
r^'a'y.b'.  cient,  as  to  this  Part,  for  Want  of  an  Averment. 

See  like  Point  contra  6  Ed.  2.  7.  Bw>,  Charter  de  pardon  74.     Vide  j  Co,  42,  b.  43.  a. 

3  Bu* 
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But  the  Court  gave  Judgment  that  he  fhould  have  the  faid  Sum,  notwithftandino-  he  omitted  to,M-»»-W4-49-«- 
aver  that  he  did  the  Serv,ce  before  the  Date  of  the  Patent,  for  fuch  Service  is  a  Thing  palled  and  to?S  £ 
executed,  and  not  executory,  fo  that  the  King  fhall  not  avail  himfelf  of  that  which  is  patted    and  Lan'e  ">  77-  ' 
therefore  fuch  Recital  is  not  material,  whether  it  be  true  or  not.     a  And  to  this  Purpofe  is  the'  Cafe  AbE'tk  pJ™* 
in  21  Ed.  4-  where  the  King  had  granted  to  an  Abbot,  that  be'caufe  the  Abbey   was   the  King'sr^™-  **•' 
free-Chapel,  he  mould  not  be  Collector  when  any  Tithe  mould  be  granted  by  the  Clergy  of  En?-  b'v'i'n  Abr  ubi 
land,  and  afterwards  a  Tithe  was  granted,  and  the  Abbot  was  appointed  Collector,  and  in  Dif-  fuPra  ?'•  6-' " 
charge  thereof  he  pleaded  in  the  Exchequer  the  faid  Grant,  and  he  did  not  aver  that  it  was  the  \t'*C&w*' 
King's  free-Chapel,  and  yet,  notwithftanding  the  Omiffion  of  the  Averment,   the  Plea  was  held  Vln- Abr-2u" 
good  enough,  for  it  is  there  faid  by  Hujfey,  b  that  if  the  King  grants  to  me  a  Manor  for  my  aood  jTaS"  h  8 
Service  done  to  him,  I  fhall  not  be  compelled  to  aver  that  I  have  done  him  good  Service  •  « bur  '■  ?l  *•  B 


;ro. 
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if  the  Grant  is  pro  eo  quod  relaxabit,  13 c.  there  I  ought  to  aver  that  I  have  made  the  Releafe,  becaufe  s 
the  King  is  to  have  Benefit  by  the  Thing  rehearfed  in  the  Patent,  and  fo  is  the  Diverfity      d  And  *  But  reeBr0-' 
of  the  like  Opinion  was  Fitzberbert  in  26.  H.  8.  where  he  fays  that  the  Recital  of  a  Matter  of  Faft  parl^where 
in  the  King's  Grant  is  not  material,  as  if  the  King,  reciting  the  good  Service  which  I  had  donetheKingpar" 
him  in  his  Wars  beyond  Sea,  grants  to  me  Land  or  other  Thing,  altho'I  never  did  him  any  Ser  J™i>?»  c! 
vice,  yet  the  Grant  is  good  *.     So  here  notwithftanding  Sir  Thomas  Wroth  never  did  the  Prince  impe"fo' and  ic 
any  Service  before  the  Date  of  the  Patent,  yet  the  Grant  is  good  •,  and  therefore  the  Omiffion  of^SSSl 
an  Averment  of  that  which  is  not  material  fhall  not  vitiate  the  Petition,  for  which  Reirfon  it  was ed  whether  or 
adjudged  utfupra.  '       §2"       ^  T^etL 

But  the  Matters  upon  which  the  Court  chiefly  refted,  and  to  which  an  Apprentice  oMe  Middle  7>  hhu  Kam' 
Temple  who  was  of  Counfel  with  the  faid  Sir  Thomas  Wroth,  fpoke  many  Times,  were  toti<J£S£'* 
Firft,  if  the  Annuity,  which  is  granted  for  Service  to  be  done  to  the  Prince  after  the  Date  of 
the  Patent,  is  determinable  by  the  Non-feafance  of  it  to  the  Prince,  as  well  as  it  fhould  be  by 
the  Non-feafance  of  it  to  the  King,  if  it  had  been  appointed  to  be  done  to  the  King  Second- 
ly, forafmuch  as  the  Service  was  appointed  to  be  done  to  the  Prince  by  Sir  Thomas  Wroth,  and 
when  King  Henry  8.  died,  the  Prince  became  King,  if  the  Service  which  Sir  Thomas  Wroth  was 
appointed  to  do  to  Prince  Edward  may  be  done  by  him  to  Edward  bein^  Kincr,  or  if  he  is  dif- 
charged  from  doing  it  by  the  Ad  of  the  Law.  Thirdly,  if  fo  be  that  he  is  difcharged  by  the  \& 
of  the  Law  from  doing  the  Service  to  Edward  after  the  Time  that  he  becomes  Kino-  then  if  he 
ought  to  have  the  Annuity  paid  him  during  that  Time,  or  not.  Fourthly,  when  the  faid  King 
Edward  died,  and  thereby  all  the  Service  appointed  to  be  done  by  Sir  Thomas  Wroth  ceafed  by  the 
Death  of  the  Perfon  to  whom  it  ought  to  be  done,  if  neverthelefs  Sir  Thomas  Wroth  fhall  have  the 
Annuity  from  thenceforth  for  his  Life,  or  not.  Laftly,  if  none  of  thefe  Caufes  are  fufficient  to 
determine  the  Annuity  at  any  Time  after  the  Death  of  King  Henry  8.  yet  if  the  Grant  fhall  be  void 
by  the  Death  of  King  Henry  8.  becaufe  his  Heirs  or  Succeffors  were  not  mentioned  in  the  Grant  of 
the  Annuity,  but  were  wholly  left  out  of  the  Patent. 

And  as  to  the  firft  Point,  the  whole  Court  agreed  (as  Saunders  Chief  Baron  faid  to  me,  upon      |  Po;nt 
whole  Report  alone  in  this  and  the  following  Points  I  have  written  theRefolutions  hereafter  fhewn,  MtfH&swti 
for  they  were  not  refolved  in  open  Court,  but  agreed  by  the  Barons  upon  Conference  among  them-  SffSSft 
ielves)  that  the  Annuity  which  is  granted  by  the  King  for  Service  to  be  done  to  the  Prince  fhall t0  be  d°"e  * 
be  determined  by  Non-feafance  of  the  Service  to  the  Prince,  as  well  as  it  fhould  be  by  Non-fea-  tSSfUS 
fance  of  the  Service  to  the  King  himfelf,  if  the  Annuity  had  been  appointed  for  Service  to  beService'is  not 
done  to  the  King.     For  the  Prince  was  the  King's  IfTue,  and  Nature  urges  the  King  to  take  Care  E&Sftu 
of  his  Education,  and  to  provide  him  with  Things  that  are  fuitable  to  his  Honour  and  Eftate  ceafe>  as  wellas 
and  the  Service  here  appointed  is  a  neceflary  Service,  and  a  Thing  which  concerns  the  King  in  that  SSTbt 
it  concerns  his  IfTue,  and  the  Service  is  the  Caufe  of  the  Grant,  and  it  is  executory  as  the  Annuity done  t0  King 
is,  and  the  King  is  to  have  Benefit  for  the  Annuity,  viz.  Service  done  to  his  Son,  which  is  the"8'  *""**' 
fame  in  a  Manner  as  if  done  to  himfelf,  and  if  the  Service  was  not  done  to  his  IfTue,  but  to  an- 
other, the  Annuity  (hould  ceafe  for  the  Non-feafance  of  it.     As  if  the  King  grants  an  Annuity 
to  a  Phyfician  for  his  Life,  for  his  Counfel  in  Phyfic  to  be  given  to  a  Stranger,  there  if  he  refufes 
to  give  him  Counfel    the  Annuity  fhall  ceafe.     So  if  the  King  grants  an  Annuity  for  Life  to  a 
Schoolmafter  to  inflruft  Scholars,  it  is  determinable  by  the  Non-feafance  of  it,  for  Annuities 
which  the  King  grants  out  of  his  own  Liberality  and  free  Will,  for  Benefit  to  be  done  to  another 
import  the  King's  Intent  to  be,  that  if  the  Thing  which  is  the  Caufe  of  his  Grant  is  not  done  to 
the  Perion  to  whom  it  is  appointed  to  be  done,  the  Grantee  fhall  not  have  the  Thine  wanted      A 
forttore  then,  when  the  Prince,  who  is  the  King's  natural  Son,  is  the  Perfon  to  whom  the  Service  is 
to  be  done,  if  the  faid  Sir  Thomas  Wroth  had  withdrawn  the  Service  from  the  Prince  as  long  as  he 
was  Prince,  the  Annuity  fhould  have  ceafed  by   the  Non-feafance  of  it.     And  fo  all  the  Barons 


agreed 


As  to  the  fecond  Point    inafmuch  as  it  appears  by  the  Averment  of  Sir  Thomas  Wroth  that  he  k^hs™ 
did  the  Service  to  Prince  Edward  from  the  Time  of  the  Date  of  the  Patent  until  the  Death  of  Kins  to  d  theE 

=>  ofUflierofthe 
»  the  Kin&  aS  King,  and  lo  the  fame  Patent  which  ferved  before  will  not  ferve  now.  *     '   ^  ^  "  ""  MoK>  ,nd  the  Servke  'U  ^  "  b*  d°nC 
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Henry  8.  (for  that  Time  is  comprehended  in  the  Averment,  which  reaches  to  the  whole  Time  from 
the  Date  of  the  Patent  until  the  Death  of  King  Edward  6.)  which  is  confeffed  by  the  Demurrer, 
and  fo  there  was  no  Caufe  to  flop  the  Annuity  during  the  Life  of  King  Henry  8.  it  is  to  be  fien 
whether  or  no,  when  King  Henry  8.  died,  and  thereby  Prince  Edward  becime  King,  the  Service 
which  was  appointed  to  be  done  to  him  being  Prince  might  be  done  to  him  when   he  was  Kino-. 
For  if  the  Law  difcharged  Sir  Thomas  Wroth  of  the  Service  all  the  Time  that  Prince  Edward  was 
King,  then  the  Averment  that  he  did  the  Service  all  that  Time,  altho'  it  is  confeffed  by  the  De- 
murrer,   is    of  no   Effect.     And  as.  to  this,  the  whole  Court  was  of  Opinion  that  he  was  by 
Law  difcharged  from  the  Service  after  the  Death  of  King  Henry  8.     For  by  the  Death  of  Kino- 
Henry  8.  the  Eftate-royal  defcended  to  the  Prince,  which  railed  his  Perfon  to  a  higher  Eftate  and 
Dignity,  in  which  Cafe  his  royal  Perfon  requires  higher  Officers  and  Mimfters  •,  for  the  royal 
Majefty  requires  Officers  of  Honour,  who  underftand  the  honourable  Service  that  is  due  to  Maje- 
fty,  and  fuch  ought  to  be  Men  not  only  of  accompli fhed  Carriage  and  Deportment,  but  alfo  of 
great  Skill,  Underftanding,  and  Experience.     So  that  in  Judgment  of  Law  fuch  Minifters  as 
were  fuitable  enough  for  him  when  he  was  Prince,  are  not  fo  when  he  is  King.     But  if  the  Service 
was   fuch   as  touched  the  natural  Body  only,  and  that  as  well  when  he  was  King  as  when  he 
was  Prince,  then  it  fhould  be  otherwife.     As  if  King  Henry  8.  had  granted  an  Annuity  of  20/. 
per  annum  to  a  Phyfician  or  Surgeon  for  his  Counfel  and  Service  to  the  Prince,  and  the  King  dies, 
and  the  Prince  becomes  King,  there  the  Service  is  not  difcharged,  but  for  the  Non-feafance  of  it 
the  Annuity  fhall  ceafe,  for  the  Service  is  to  be  done  in  Refpect  of  the  natural  Body,  which  has 
Need  of  Phyfic  and  Surgery,  and  is  fubject  to  Infirmities  and  Accidents  as  well  after  the  Acceffion 
of  the  Eftate-royal  to  it  as  before,  fo  that  the  royal  Majefty  caufes  no  Alteration  as  to  the  Service 
in  this  Cafe.     And  fo  is  it  in  other  like  Cafes,  as  to  teach  the  Prince  Grammar,  Mufic,  &c. 
where  the  Service  to  be  done  has  Refpect  meerly  to  the  Body  natural,  and  not  to  the  Majefty  of 
the  Body  politic.     But  here  the  Service  appointed  to  be  done  by  Sir  Thomas  Wroth  was  to  be  done 
to  Edward  when  he  was  King,  as  King,  and  with  Refpect  to  .his  Body  politic,  which  includes  the 
Body  natural,  fo  that  by  the  Acceffion  of  the  Eftate-royal  to  the  Prince  the  Office  and  Service  re- 
ceived an  Alteration,  and  became  more  honourable  than  it  was  before,  for  which  Reafon  Sir  Tho- 
mas Wroth  was  immediately  upon  the  Death  of  King  Henry  8.  difcharged  by  Law  from  his  Service, 
in  which  Cafe  the  Averment  that  he  did  the  Service  to  King  Edward  6.  all  the  Time  that  he  was 
King,  is  of  no  Signification,  for  it  is  an  Averment  that  he  did  that  which  the  Law  did  not  require 
him  to  do.     And  therefore  the  Opinion  of  all  the  Barons  was,  that  he  was  difcharged  by  Law 
from  the  Service  as  well  all  the  Time  when  Prince  Edward  was  King,  as  ever  fince  the  Death  of 
the  fame  King  Edward. 
3  Point.  As  to  the  third  Point,  viz.  whether  Sir  Thomas'  Wroth  fhall  have  the  Annuity  paid  him  all  the 

King  h.  s.      Time  after  the  Death  of  King  Henry  8.  and  of  King  Edward  6.  all  the  Barons  were  of  Opinion, 
ft" ""on"  fo""""  that  notwithftanding  the  Service  ought  not  to  be  done  after  the  Death  of  King  Henry  8.  but  that 
U&,  for  the  z*.  Sir  Thomas  Wroth  was  difcharged  from  it  as  well  when  King  Edward  6.  was  King,  as  after  his 
fiseofu/herof"  Death,  yet  Sir  Thomas  Wroth  (hall  have  the  Annuity  always  during  his  Life.     For  fuch  Difcharge 
ehePrivy  cham-  came  by  the  Aft  of  God,  and  not  by  Default  of  the  Party,  for  the  Death  of  King  Henry  8.  and 
/Jw^/hTslon,  the  Defcent  of  the  Eftate-royal  to  the  Prince,  and  alfo  the  Death  of  King  Edward  6.  came  by  the 
^°' ty 'heDeath.  Act  of  God,  which  Deaths  were  the  Caufe  why  Sir  Thomas  Wroth  could  not  do  the  Service,  and 
and"  by  the '    fuch  Act  of  God  fhall  never  hurt  the  Party.    »  For  they  held  that  if  an  Annuity  be  granted  to  a 
rinCoStheccef   Counfelloror  Phyfician  for  their  Lives,  pro  confilio  fuo  impendendo  to  the  Grantor,  and  the  Gran- 
crown,  the  Pa-  tor  dies,  the  Annuity  fhall  not  ceafe,  but  the  Grantee  fhall  hold  it  for  Term  of  his  Life,  and  yet 
te""e  'j^ikhar-  jt  was  grantecj  and  was  executory  for  the  Counfel,  but  no  Counfel  could  be  given  to  the  Gran- 
IoingytheServ^  tor  when  he  was  dead,  and  therefore  the  Grantee  is  by  the  Act  of  God  difcharged  from  giving 
Km^'Zi bhe"  tne  Counfel.     So  here  by  the  Death  of  King  Edward  6.  Sir  Thomas  Wroth  was  difcharged  from 
the  death  of     his  Service  to  be  done  to  him  from  thenceforth,  if  there  had  been  no  other  Matter  to  difcharge 
fcmicjaEthe  him,  but  by  the  Defcent  of  the  Crown  to  him  before,  by  which  he  was  raifed  in  Dignity  and 
service  at  all  af- Eftate,  Sir  Thomas  Wroth^  who  was  appointed  to  ferve  him  when  he  was  in  a  lower  Eftate,  was 
yVt^he^atentee  ff0m  thenceforth  difcharged  from  his  Service  during  his  Life,  which  Difcharge  accrued  by  the 
ihaiihave  the    Ac"t  of  God,  viz.  by  the  Death  of  King  Henry  8.  and  by  the  Defcent  of  the  Crown  to  the  Prince. 
o%Uduring      bBut  if  there  had  been  any  Default  in  Sir  Thomas  Wroth,  as  if  he  had  withdrawn  himfelf  from 
the  i.ife  of  King  his  Service  of  the  Prince,  when  he  was  Prince,  or  if,  in  the  other  Cafes  before,  the  Counfellor  or 
afteThis' De«h  Phyfician  Grantee  of  an  Annuity  had  refufed  to  give  Counfel  when  he  was  required,  there  the  An- 
as  long  as  the     nuity  fhould  ceafe  by  the  Refufal,  becaufe  the  Non-performance  of  the  Service  comes  by  the  De- 
live?"  for  the '  fault  of  the  Grantee,  and  the  Grantor  has  no  Means  to  compel  him  by  Law  to  do  the  Service  or 
Caufe  of  the      to  gjve  tne  Counfel,  and  therefore  the  Annuity  fhall  ceafe  in  Judgment  of  Law.     And  fo  is  the 
manceoVthe     Diverfity.     Wherefore  the  Opinion  of  the  Court  was,  that  Sir  Thomas  Wroth  fhould  have  the  An- 
hTAtfoTcoI  nuity  f°r  his  Life  from  the  Time  that  the  Prince  became  King,  notwithftanding  that  he  is  difchar- 
viz.  by  theDeath  ged  by  Act  of  Law  from  doing  the  Service,  if  fo  be  the  other  Point  which  remains  to  be  difcuffed 
ofJK.kS^'?;D-c^oes  not  make  againft  him. 

and  the  Prince  s  O 

Acceffion  to  the 

Crown,  and  his  Death,  which  Aft  of  God  (hall  not  prejudice  the  Patentee  without  any  Default  in  himfelf. 

1  S.  P.  Noy  70  Wamfordv  Giles,  a  Danv.  Abr.  59.  pi.  9.  in  Margine.  Vin,  Abr.  tit.  Condition  B.  b.  pi.  II.  II. 
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And  as  to  this  Point,  viz.  whether  the  Grant  of  the  Annuity  fliall  be  void  by  the  Death  of  King      4  Po;nt 
Henry  8.  becaufe  his  Heirs  or  Succefibrs  were  not  mentioned  in  the  Grant,  all  the  Barons  were  King H.'8.gnmt9 
of  Opinion  that  the  Grant  (hall  bind  the  Heirs  and  Succefibrs  of  the  King,  notwithftanding  they  fo^DjCS^ 
were  omitted  out  of  the  Patent,  becaufe  he  granted  the  Annuity  as  King,  and  the  Body  politic  bf"E«rcife'of  *« 
the  King  is  charged,  which  Body  politic  is  perpetual,  and  has  perpetual  Continuance,  and  never  S^e  PrSy" 
dies,  altho'  the  Body  natural,  in  which  the  Body  politic  is  repofed,  dies,  as  other  Bodies  natural  do ;  chamber  to 
for  the  Body  politic  is  a  Body  immortal,  and  not  fubjeft  to  Death,  and  therefore  if  he  that  is  King  hL'sonfthbAn- 
dies,  afuch  Death  is  not  called  in  Law  the  Death  of  the  King,  but  the  Demife  of  the  King,  not  nuit>: is  not  de- 
fignifying  by  the  Word  (Demife)  that  the  Body  politic  of  the  King  is  dead,  (for  Death  extin-  DeTthrffclng 
cruifhes  Life  in  every  Thing  it  comes  to,  which  it  does  not  with  Regard  to  the  Body  politic  off1-  8.  butfhaii 
the  King)  but  that  there  is  a  Separation  of  the  two  Bodies,  and  that  the  Body  politic  has  left  therd",  aids'  w»" 
Body  natural  now  dead  or  now  removed  from   the  Dignity-royal,  and  is  conveyed  over  to,  and  Mcntio"  ™as . 
repofed  in,  another  Body  natural.     And  then  if  the  Body,  which  granted  the  Annuity  here  to  Sir  thep«ent,  for 
Thomas  Wroth,  is  not  dead  nor  extinguished,  but  continues  unchangeably  all  the  Life  of  Sir  Tho-i^™  &™*£ 
mas  Wroth,  (as  it  does  here,  for  the  Body  politic  was  the  Body  that  granted  the  Annuity)  there  Pacityof  the 
is  no  Manner  of  Caufe  to  determine  the  Annuity.     b  And  if  an  Abbot  with  the  Afient  of  the  Con-  ^rn^vhif  pe" 
vent,  by  Deed  under  their  Common  Seal,  grants  an  Annuity  to  another  in  Fee,  and  does  not  lay  jenk.so9.'pL" 
that  he  grants  it  for  him  and  his  Succefibrs,  and  the  Abbot  dies,  and  a  new  Succeffor  is  chofen,  ^.'.p^,*^ 
he  (hall  be  charged  with  the  Annuity,  for  the  Grant  of  the  Abbot  with  the  Affent  of  the  whole  z.  d.  pi.  s.  in 
Convent  charges  all  the  Corporation,  which  has  perpetual  Continuance,  and  therefore  the  Annuity  ™lT^T\\**X, 
fhall  have  Continuance.     So  an  Obligation  made  by  the  Predecefibr  with  the  Afient  of  the  Con- 
vent, without  Recompence  or  other  Caufe,  lhall  bind  the  Succefibrs,  tho'  they  be  not  named,  (C)and1heBooL 
caufri  quafupra.     c  But  no  Man's  Heir  (hall  be  charged  by  the  Obligation,  or  Grant  of  an  Annui-  there  cited. 
ty,  or  Warranty  of  his  Anceftor,  unlefs  the  Heir  is  exprefly  mentioned  in  the  Obligation,  Grant, 
or  Warranty,  becaufe  the  Obligation,  &c.  came  from  the  Body  natural,  which  Body  natural  being  )J^tAlr'  T' 
diflblved  by  Death,  the  Charge  fhall  alfo  be  difiblved,  and  even  if  the  Heirs  are  mentioned  in  the  3.  mnotu. 
Obligation,  &c.  yet  they  fhall  not  be  charged  without  Aff&rs  from  the  fame  Anceftor.     But  this  c  Bra£V       b# 
Reafon  does  not  hold  Place  where  the  Body  that  makes  the  Grant  or  Lien  has  perpetual  Continuance,  Bntt.  64.  b. 
as  it  has  in  our  Cafe,  and  alfo  Afiets  cannot  be  faid  to  be  wanting  in  the  Crown,  (if  it  was  necefiary  to  j£"  ^^'.In- 
have  Afiets,  as  it  is  not  in  our  Cafe).  d  And  AW,  if  the  King  grants  to  an  Abbot  aLicenfe  topurchafe  nuity  13-  H-*» 
in  Mortmain,  and  dies,  this  Licenfe  fhail  ferve  him  to  purchafe  in  the  Time  of  another  King,  as  it  charge's^ '**•« 
appears  in  the  Regifter  in. the  Writ  of  Ad  quod  damnum,  where  there  is  a  fpecial  Writ  in  fuch  Cafe,  H-  7  4-  *•/>«• 
■which  Writ  F.  N.  B.  recites  in  the  Writ  of  Ad  quod  damnum,  and  there  makes  an  Obfervation  Bro?EftatoJ6S. 
that  a  Licenfe  made  to  an  Abbot  in  the  Time  of  one  King  is  good  to  enable  him  to  purchafe  Lands  °y-  *4-  p1-  «9- 
in  the  Time  of  another  King  •,  and  this  feems  to  be  very  reafonable,  altho'  the  Grant  was  not  for  the  b.3'PiP. s'Irol" 
King  and  his  Heirs,  becaufe  the  Body  politic  of  the  King  granted  it,  and  it  is  more  than  a  Licenfe,  for  ^br-  2*6- B- 
it  is  a  Licenfe  and  alfo  an  Intereft  to  purchafe  an  Inheritance  to  the  Houfe.  e  But  in  2 Ed.  3.  in  a  Writ  144!' b.  3^!"! 
of  Covenant  to  levy  a  Fine  of  a  Manor  which  was  held  of  the  King  in  capita  the  Defendant  (hewed  Vo^  *7>  *& 
a  Charter  of  Licenfe  granted  by  King  Edward  2.  the  Father  of  King  Edward  3.  and  there  Scrope  2  Finch  Vi,'. 
faid,"  You  areTenantof  this  Manor  to  the  King  who  now  is,  wherefore  without  his  Licenfe  we  will  £odolPh-  °rPh- 
"  not  receive  the  Fine."     Where  it  is  to  be  obferved,  that  the  Licenfe  was  only  to  his  Tenant  to  CoterTinft.9' 
alien, butin  the  other  Cafe  of  Mortmain  it  is  a  Licenfe  and  an  f  Intereft  alfo  to  acquire  an  Inheritance. I71> 
8  And  the  Cafe  in  2  H.  7.  was  often  cited  upon  Motions  made  in  this  Cafe,  where  it  appears  that  riwToJ'F^B. 
Kino-  Edward  4.  had  granted  to  the  Earl  of  Northumberland  the  County  of  Northumberland  for  Term  2Z3-  %■  Co.  ua, 
of  his  Life,  to  have,  occupy,  and  exercife  that  Office,  and  all  other  Offices  belonging  to  the  Sheriff  ^p^.'w'e 
4n  the  County  aforefaid,  rendering  for  the  fame  to  the  King  and  to  his  Heirs  annually  100  /.  with-  ?*• 102.  paim. 
out  any  other  Account  thtreof  to  be  rendered  cr  made  to  the  King,  and  there  it  is  faid  that  the  Earl  iFreem.  89444" 
fhould  render  an  Account  to  the  King  of  common  Right,  becaufe  the  Grant,  by  which  he  was  dif-  * BaCi  Abr.204. 
charged  from  the  Account,  was  not  binding  any  longer  than  for  the  Life  of  the  King  who  made  it,  Prerogative  j!** 
for  the  Words  are,  without  any  Account  {to  us)  to  be  rendered,  and  it  does  .not  fay,  to  us  and  to  our  3-p1-  s- 
Heirs,  and  this  is  the  King's  Inheritance,  which  cannot  pafs  without  Words  of  Inheritance  ;  h  as  if e  p.  a  Ed.  3. 
the  King  grants  a  Manor  to  a  Man  and  to  his  Heirs,  and  further  fays  that  he  and  his  Heirs  (hall  court  °f.°e  sfe 
have  Conufance  of  all  Manner  of  Pleas  within  the  Precinct  of  his  faid  Manor,  out  of  the  King's T- 3- e<j.  3  i9. 
Courts,  and  does  not  make  any  Mention  of  his  Heirs  or  Succefibrs,  the  Grantee  (hall  only  have  ibih  Fin*  was 
Conufance  during  the  Life  of  the  King;  and  all  this  is  fo  reported  in  the  faid  Book  of  2  H.  7.  received  upon  a 
And  it  was  faid  that  that  Cafe  is  founded  upon  good  Reafon,  for  where  a  Thing  is  of  meer  Right  King  L^to 
to  be  done  to  the  Crown,  as  it  was  for  the  Earl  to  render  an  Account  to  the  King,  there  if  the  allow  thetormer 
King  fays,  without  Account  [to  us)  to  be  rendered,  or  if  the  Words  of  Difcharge  be  (againsl  us),  it  is  seVs?pP.athat'a 
m;t  reaf.nabie  that  it  fhould  extend  further  than  the  fame  King,  for  the  Thing  is  perceptible  by  Licenfe  *°  «h= 
the  Crown,  and  executory  to  the  Crown,  and  therefore  there  ought  to  be  as  precife  Words  to  dif- is  good  only  a-" 
charge  the  Thing  againft  the  Succefibr,  as  againft  the  prefent  King  himfelf.     But  it  is  not  fo  with  gainft  the  Kins 

&    1  T-i  •  1  J  u-    L    •  r        1  J     1   1      >     L     T-i  •  •  ■'  that  gave  it,  Bro. 

Regard  to  a  Thing  newly  granted,  which  is  preiently  executed  altho  the  Thing  is  executory,  as  it  Prerogative  106. 
is  here,  for  if  the  King  grants  to  a  Man  a  Fair,  Market,  Warren,  or  the  like,  and  does  not  hyfor  him  p*im'H' Hardr" 
felf  and  his  Heirs,  yet  the  Grantee  (hall  have  it  againft  the  Heir  of  the  King,  and  fhall  juftify  in  a  3K.eb.80.  7 
Q^!0  Warranto,  for  the  Thing  pafies  prefently,  and  the  Grant  is  executed  immediately  againft  the  f  seeYeiv  r- 
Crown,  altho'  the  Thing  is  executory  as  to  the  Perception.     So  here  this  Grant  to  Sir  Thomas 

%  M  2  H.  7.  6.  b,  Fitz.  Grants  33.  Bro.  Patents  45.  •>  See  Bro,  Confirmation  28,  Vin.  Abr.  tit.  Prerogative  J.  c.  3.  pi.  s. 
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Wroth  was  executed  prefently  by  the  Grant  again!!  the  Crown,  and  Ihall  bind  the  Heirs  and  Suc- 
cefibrs of  the  King,  altho'  as  to  the  a  ^render  the  Thing  is  executory.  And  To  was  the  Opinion  of 
the  Court. 

And  Saunders  Chief  Baron  faid  to  me,  that  a  Cafe  came  lately  before  him  and  his  Companions  in 

the  Exchequer,  which  was  thus,  viz.  King  Edward  6   granted  by  Patent  a  Penfion  to  a  Clerk  upon 

the  Suppreflion  of  a  College  whereof  he  was  Member,   with  a  Provifo,  "  that  if  afterwards  he  ihall 

"  be  promoted  per  nos  to  any  Benefice  of  as  great  Value,  then  the  Penfion  fhall  ceafe,"and  the  laid 

King  died,  and  Queen  Mary  promoted  .him  to  a  Benefice  of  as  great  Value  as  the  Penfion  was,  and 

whether  or  no  the  Penfion  fhould  ceafe,  was  the  Queftion  ;  and  it  was  his  Opinion  that  the  Penfion 

*  Vin.  Abr.tit.  fhould  ceafe,  *  becaufe  the  Words  (if  he  fhall  be  promoted  per  nos)  are  fpoken  by  him  in  his  poli- 

d'pTT^sef'  tic  Capacity,  which  contains  theHeirs  and  Succefibrs,  and  confequently  comprehends  Queen  Mary 

s. p.' Ante i76  who  was  his  Heir,  altho'  there  was  no  precife  Mention  made   of  his  Heirs  in  the  Patent;  and  he 

an  Aaa%shX ^aic^  t^at  tms  Matter  yet  hung  in  Debate,  and  waited  for  the  Judgment  of  the  Court. 

King,  or  fay's,        And  afterwards  the  laft  Day  of  'Trinity  Term  in  the  15th  Year  of  the  Reign  of  Queen  Elizabeth, 

^oicenW'thT5  Judgment  was  given  that  the  Letters -patent  Ihould  be  allowed,  and  that  all  the  Arrears  from  the 

Perfonof  him,  Feaft  of  the  Annunciation  of  our  Lady  in  the  36th  Year  of  Henry  8.  until  the  Feaft  of  the  Annunci- 

his  Wgnhy-roy"  ation  of  our  Lady  in  the  14th  Year  of  Queen  Elizabeth,  and  that  which  was  alfo  due  at  the  fame 

ai,  and  therefore  Feaft,  fhould  be  paid  to  him,  and  that  the  faid  Annuity  fhould  be  paid  to  him  afterwards  durino- 

Weffors.a11  h'S  ms  Life,  at  the  Feafts  contained  in  the  Patent.     And  the  Judgment  (as  the  Record  mentions)  was 

given  by  the  Affent  of  the  Juftices  of  the  Common  Bench.     In  which  Judgment  it  is  alfo  expreffed 

that  there  are  Precedents  of  Patents  in  like  Cafes,  which  don't  make  any  exprefs  Mention  of  the 

Heirs  or  Succefibrs  of  the  King.     And  the  Judgment  was  entered  as  follows. 

Re1c<ordft°fthe  And  the  Premiffes  being  feen  by  the  Barons,  and  mature  Deliberation  being  had  amongft  them, 
and  as  well  the  Serjeants  of  the  faid  Lady  the  Queen  at  Law,  as  the  Attorney  and  Sollicitor-general 
of  the  fame  Lady  the  Queen,  being  hereunto  called,  and  the  Opinions  of  the  Juftices  of  the  faid 
Lady  the  Queen  of  the  Common  Bench  being  had  in  the  Premiffes,  and  for  that  Judgments  and 
like  Allowances  of  like  Letters-patent  without  exprefs  Words  for  the  King,  the  Heirs  and  Suc- 
cefibrs of  the  Kings  by  whom  they  were  made,  not  only  in  the  Time  of  the  late  Queen  Mary,  but 
alfo  in  the  Time  of  the  faid  Queen  now,  without  any  other  Letters-patent  in  the  fame  Cafes  ob- 

jadgment.  tained,  have  been  given  and  allowed ;  it  is  confidered  by  the  aforefaid  Barons  that  the  aforefaid 
Letters-patent  of  the  aforefaid  late  King  Henry  the  eighth,  according  to  the  Tenor  and  Effect  of  the 
A61  of  Parliament  aforefaid,  and  of  the  aforefaid  Provifion  of  the  fame  Act  above  recited,  be  al- 
lowed, and  that  all  and  fingular  Sums  of  Money  of  the  aforefaid  Annuity  or  annual  Rent  of  20/. 
from  the  aforefaid  Feaft  of  the  Annunciation  of  the  bleffed  Mary  the  Virgin  in  the  aforefaid  36th  Year 
of  the  Reign  of  the  aforefaid  late  King  Henry  the  eighth,  unto  the  aforefaid  Feaft  of  the  Annuncia- 
tion of  the  bleffed  Mary  the  Virgin  laft  paft  in  the  aforefaid  14th  Year  of  the  Reign  of  the  aforefaid 
Lady  the  Queen  now,  and  for  the  fame  Feaft  of  the  Annunciation  of  the  bleffed  Mary  in  the  fame 
14th  Year,  being  in  Arrear  and  unpaid,  to  the  aforefaid  Thomas  Wroth,  at  the  Receipt  of  this  Ex- 
chequer by  the  Hands  of  the  Treafurer  and  Chamberlain  of  the  fame  Receipt,  out  of  the  Treafury 
of  the  aforefaid  Lady  the  Queen  in  the  Hands  of  the  fame  Treafurer  and  Chamberlain  being,  be 
paid  ;  and  alfo  that  the  aforefaid  Annuity  or  annual  Rent  of  20/.  from  the  aforefaid  Feaft  of  the 
Annunciation  of  the  bleffed  Mary  the  Virgin  in  the  aforefaid  14th  Year  of  the  faid  Lady  the  Queen 
now,  to  the  aforefaid  Thomas  Wroth  Knight,  at  the  aforefaid  Feafts  in  the  aforefaid  Letters-patent 
above  fpecified,  at  the  aforefaid  Receipt  of  this  Exchequer  by  the  Hands  of  the  Treafurer  and 
Chamberlain  of  the  fame  Receipt  for  the  Time  being,  out  of  the  Treafury  of  the  Queen  in  the 
Hands  of  the  fame  Treafurer  and  Chamberlain  from  Time  to  Time  being,  at  the  aforefaid  Feafts 
in  the  aforefaid  Letters-patent  above  fpecified,  during  the  Life  of  the  fame  Thomas,  annually  be 
paid,  faving  always  the  Right  of  the  Queen,  if,  &c. 

The  writ  of  And  after  this  Judgment  the  faid  Sir  Thomas  Wroth  prayed  a  Writ  of  Execution  common  in  fuch 
i-xecution.  Cafe,  viz. "  The  Writ  of  the  Lady  the  Queen  now  to  the  Treafurer  and  Chamberlains  of  the  afore* 
"  faid  Receipt  of  the  Exchequer  aforefaid  who  now  are  and  who  from  henceforth  fhall  be,  for  the 
"  Payments  aforefaid  to  him  in  Form  aforefaid  to  be  made  •,  and  it  is  granted  him ;  and  the  Tenor 
"  of  the  fame  Writ  follows  in  thefe  Words,  Elizabeth  by  the  Grace  of  God,  &c."  And  the  Writ 
is  recited  in  the  Record  Word  for  Word,  and  it  is  directed  to  the  Treafurer  and  Chamberlains  of 
the  faid  Receipt  of  the  Exchequer  at  WeslminsJer,  "  who  now  are,  and  who  from  henceforth  for 
"  the  Time  fhall  be,"  and  it  recites  the  Petition,  and  the  Judgment  thereupon,  and  at  the  End 
of  the  Writ  there  are  thefe  Words,  "  We  command  you  that  all  and  fingular  Sums  of  Money 
"  of  the  aforefaid  Annuity  or  annual  Rent  of  20  /.  from  the  aforefaid  Feaft  of  the  Annunciation 
"  of  the  blefied  Mary  the  Virgin  in  the  faid  36th  Year  of  the  Reign  of  our  faid  late 
"  Father,  unto  the  aforefaid  Feaft  of  the  bleffed  Mary  the  Virgin  in  the  aforefaid  14th 
"  Year  of  our  Reign,  and  for  the  fame  Feaft,  being  behind  and  unpaid,  to  the  aforefaid 
c<  Thomas  Wroth  Knight,  out  of  our  Treafury  in  the  Hands  of  you  or  any  of  you  being, 
*'  you  pay,  and  alfo  that  the  aforefaid  Annuity  or  annual  Rent  of  20  /.  from  the  aforefaid 
**  Feaft    of   the   Annunciation  of  the   blefied  Mary  the  Virgin    in  the  aforefaid   14th  Year  of 

our 
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«<  our  Reign,  to.  the  aforefaid  Thomas  Wroth  Knight,  out  of  our  Treafury  in  the  Hands  of 
«'  you  or  any  of  you  from  Time  to  Time  being,  at  the  aforefaid  Feafts  in  the  aforefaid  Letters- 
M  patent  fpecified,  during  the  Life  of  the  fame  Thomas  annually  you  pay,  takin°-  from  the  fame 
"  Thomas  Wroth  Knight  Letters  of  Acquittance,  or  other  Difcharge  which  lhall  be  fufficient  for 
«'  us  in  this  Behalf." 

And  afterwards  Payment  was  made  according  to  the  Effect  of  the  Writ. 

Note  (Reader)  after  this  Report  was  drawn  out,  and  before  I  had  caufed  it  to  be  written  in  my  Com-  Nm  itm  by  the 
mentary,  1  delivered  it  to  Saunders  Chief  Baron  of  the  Exchequer  in  order  to  be  perufed  and  correcledRe?olier' 
by  him,  if  in  any  Part  1  had  miftaken  the  true  Caufe  of  the  Judgment,  which  I  had  upon  his  Relation 
for  the  Caufes  of  the  Judgment  were  not  pronounced  in  open  Court.     And  he  perufed  it,  and  conjidered 
it  well,  and  put  it  to  the  other  Barons  his  Companions,    and  afterwards  it  was  delivered  to  me  a?ain  by 
the  Chief  Baron,   corretled  and  reformed  with  his  own  Hand  in  fome  little  Points,  and  allowed  by  him 
to  be  a  good  and  true  Report.     And  at  the  End  the  Chief  Baron  had  added  with  his  own  Hand  this  fol- 
lowing Note. 

'*  Note,  that  Saunders  Chief  Baron  put  the  other  Barons  in  mind  of  the  great  Aflembly  of  alt 
the  Juftices  the  28th  Day  of  April  in  the  firft  Year  of  the  Reign  of  Queen   Mary,  of  which 
Affembly  the  faid  Chief  Baron  was  one,  together  with  Hare  Mafter  of  the  Rolls,  Baker  Under- 
treafurer  of  the  Exchequer,  Griffin  Attorney  General,  and  Cordel  then  Solicitor  General,  where 
it  was  refolved  *  that  Patents  without  the  Words  pro  nobis,  haredibus,  et  fuccejjoribus  nofiris,  V-Dy' 9i,pL  •s">* 
being  granted  for  the  corporal  Exercife  of  an  Office  or  Service,  are  good.     Which  Refolution  Prerogative  j!c. 
"  gave  the  Barons  good  Ground  to  approve  of  and  allow  the  above  Report,  and  the  Caufes  of  3;pl'|'  TT*' 
**  the  Judgment  here  written."    This  was  added  by  the  Chief  Baron's  own  Hand-writing,  s"ie'   '  '*'** 


U 
(( 
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A  Report  of  a  "judgment  given  in  the  Common-Bench  in  Eafter  Term  in  the  1 6th  Year  of  the 
Reign  of  Queen  Elizabeth,  upon  a  fpecial  VerdiSl  given  in  an  Ejedtione  firmae  brought  by 
Thomas  Eyfton  Plaintiff  again/1  Richard  Studd  Defendant.  And  the  Record  was  as 
follows. 

Whiteley. 

Eajier  Term 

OTHERWISE,  as  appears  in  the  Term  of  the  Holy  Trinity  in  the  15th  Year  of  the  Reign  oifufx'R"-lon 
the  Lady  the  Queen  now,  Roll  106.  it  is  contained  thus,  Sujf.  viz.  Richard  Studd  late  of  Declaration, 
Jpfwich  in  the  County  ^forefaid  Cooper  was  attached  to  anfwer  Thomas  Eyfton  of  a  Plea,  wherefore  Same  precedent 
with  Force  and  Arms  the  Moiety  of  one  Meffuage  with  the  Appurtenances  in  Ipfwich,  which  5*ftI'<flUr,**6,b 
John  Latton  Gentleman  to  the  aforefaid  Thomas  demifed  for  a  Term  which  is  not  yet  pafTed,  he 
entered,  and  him  from  his  Farm  aforefaid  ejected,  and  other  Wrongs  to  him  did,  to  the  great 
Damage  of  the  faid  Thomas,  and  againft  the  Peace  of  the  faid  Lady  the  Queen  now,  &c.     And 
whereupon  the  fame  Thomas  by  William  Nelfon  his  Attorney  complains,  that  whereas  the  aforefaid 
John  the  6th  Day  of  May  in  the  14th  Year  of  the  Reign  of  the  Lady  the  Queen  now,  at  Ipf- 
wich demifed  to  the  aforefaid  Thomas  the  aforefaid  Moiety  with  the  Appurtenances,  to  have 
and  to  hold  the  fame  Moiety  with  the  Appurtenances    to  the   aforefaid   Thomas  Eyfton    and 
his  Afligns  from  the  3d  Day  of  May  in  the  Year  abovefaid,  unto  the  End  and  Term  of  2.1 
Years  then  next  following,  and  fully  to  be  compleat  and  ended.     By  Virtue  of  which  faid  De- 
mife  the  fame  Thomas  Eyfton  was  of   the  Moiety  aforefaid  with  the  Appurtenances  poflefled, 

6  B  and 
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arid  he  being  fo  thereof  poffeffed,  the  aforefaid  Richard,  the  8th  Day  of  May  in  the  14th  Year 
abovefaid,  with  Force  and  Arms,  {&  the  Moiety  aforefaid  with  the  Appurtenances,  which  the 
aforefaid  John  Lalton  to  the  aforefaid  Thomas  Eyfton  in  Form  aforefaid  demifed  for  a  Term  which 
is  not  yet  paffed,  entered,  and  him  from  his  Farm  aforefaid  ejected,  and  other  Wrongs,  Be.  to 
the  great  Damage,  Be.  and  againft  the  Peace,  Be.  Wherefore  he  fays  that  he  is  damnified  and 
has  Damage  to  the  Value  of  20/.  and  therefore  he.  produces  the  Suit,  Be. 

And  the  aforefaid  Richard  by  Thomas  Whet  croft  his  Attorney  comes  and  defends  the  Force  and 
Not  guilty.        Injury  when,  Be.  and  fays  that  he  is  not  guilty  of  the  Trefpafs  and  Ejectment  aforefaid  -,  as  the 
aforefaid  fbomas-  above  againft  him  complains.     And  of  this  he  puts  himfelf  upon  the  Country, 
vcmrefaaau     and  the  aforefaid  Thomas  likewife.     Therefore  the  Sheriff  is  commanded  that  he  caufe  to  come 
here  from  the  Day  of  the  Holy  Trinity  in  three  Weeks,  twelve,  Be.  by  whom,  Be.  and  who  nei- 
ther, C5V.  to   recognize,  Be.  becaufe  as   well,  Be.     At  which  Day  here  came  the  Parties,  Be. 
And' the  Sheriff  hath   not  fent  the   Writ,  therefore  the  Sheriff  is  commanded   as  before  that  he 
f™r""refa-  caufe  tQ  come  here  on  the  odave  of  5/.  Michael,  twelve,  Be.  to  recognize  in  Form  aforefaid, 
-  Be    Afterwards  the  Procefs  between  the  Parties  aforefaid  in  the  Plea  aforefaid  being  continued  by 
The  jury  cont,.  ^    • ^^  ^^^  them  being  refpited  until  this  Day,  wz.'from  the  Day  of  Easier  in  one 
Month  then  next  following,  and  now  here  at  this  Day  came  as  well  the  aforefaid  Thomas  Eyfton 
as  the  aforefaid  Richard  by  their  Attornies  aforefaid,  and  the  Jurors  thereupon  impanneled  being 
e    .  „,  ,.A  called  likewife  came  :  Who  to  fay  the  Truth  in  the  Premiffes  being  chofen,  tried,  and  fworn,  fay 
S'WVer  lft,Upon  their  Oaths,  that  before  the  aforefaid  Time  of  the  Trefpafs  and  Ejeftment  aforefaid  above 
fuppofed  to   be  done,  one  William  Latton  Gentleman  and  Margaret  his  Wife  were  feized  of  the 
Moiety  aforefaid  with  the  Appurtenances,  among  other  Things,  in  their  Demefn  as  of  Fee-tail, 
viz.  to  the  aforefaid  Margaret  and  to  the  Heirs  of  her  Body  lawfully  begotten,  in  Right  of  the 
aforefaid  Margaret.     And  they  being  fo  feized  thereof,  a  certain  Fine  levied  in  the  Court  of  Lord 
Edward  thtfixtb  late  King  of  England  on  the  Oftave  of  St.  Hillary  in  the  fecond  Year  of  his  Reign, 
before  Edward  Mountague,  Humphry  Brown,  and  John  Wnde,  Juftices  of  the  faid  late  King,  and  af- 
terwards from  the  Day  of  Eafter  in  15  Days  in  the  3d  Year  of  the  Reign  of  the  fame  late  King 
Edward  the  Jixth  there  granted  and  recorded  before  the  fame  Juftices  and  other  faithful  Men  ot  the 
fame  late  Kino-  then  there  prefent,  between  one  Richard  Alexander  Complainant  and  the  aforefaid 
William  Latton  and  Margaret  Deforceants,  of  the  aforefaid  Moiety  with  the  Appurtenances,  among 
other  Things,  whereof  a  Plea  of  Covenant  was  fummoned  between  them  in  the  fame  Court,  viz. 
that  the  aforefaid  William  and  Margaret    acknowledged  the   Moiety   aforefaid  with  the  Appur- 
tenances, among  other  Things,  to  be  the  Right  of  the  faid  Richard,  as  them  which  the  fame 
Richardhad  of  the  Gift  of  the  aforefaid  William  and  Margaret,  and  them  remitted  and  quit-claimed 
from  them  the  faid  William  and  Margaret  and  the  Heirs  of  the  faid  Margaret  to  the  aforefaid  Rich- 
ard and  his  Heirs  for  ever  :  And  further  they  the  fame  William  and  Margaret  granted  for  them- 
felves  and  the  Heirs  of  the  faid  Margaret,  that  they  would  warrant  to  the  aforefaid  ^W  and  to 
his  Heirs  the  Moiety  aforefaid  with  the  Appurtenances,  among  other  Things,  againft  all  Men  for 
ever.     And  for  that  Acknowledgment,  Remife,  Quit-claim,  Warranty,  Fine  and  Agreement, 
the  aforefaid  Richard  granted    to  the  aforefaid  William  and    Margaret  the  aforefaid  Moiety  with 
the  Appurtenances,  among  other  Things,  and  the  fame  to  them  rendered  in  the  lame  Court,   to 
have  and  to  hold  to  the  fame  William  and  Margaret,  and  to  the  Heirs  of  the  Bodies  of  the  faid 
William  and  Margaret  between  them  lawfully  begotten,  to  hold  of  the  chief  Lords  of  the  Fee  by 
the  Services  which  to  the  aforefaid  Moiety,  among  other  Things,  in  Form  aforefaid  granted  be- 
lono-  for  ever.     And  if  it  mould  happen  that  the  fame  William  and  Margaret  fhould  die  without 
Heirs  of  their  Bodies  between  them  lawfully  begotten,  then  after  the  Death  of  the  faid  William 
and  Margaret  the  aforefaid  Moiety  with  the  Appurtenances,  among  other  Things,  fhould  wholly 
remain  to  the  right  Heirs  of  the  faid  Margaret ;  to  hold  of  the   chief  Lords  of  the  Fee  by   the 
Services  which  to  the  aforefaid  Moiety  with  the  Appurtenances,  among  other  Things,  belong 
for  ever.     By.  virtue  of  which  faid  Fine  in  Form  aforefaid  levied,  the  fame  William  and  Margaret 
were  of  the  Moiety  aforefaid  with  the  Appurtenances,  among  other  Things,  feized  in  their  Demefn 
as  of  Fee-tail,  viz.  to  them  and  to  the  Heirs  of  their  Bodies  lawfully  begotten,  the  Remainder  there- 
of  in  Form  aforefaid  belonging.     And  they  being  fo  feized  thereof,  the  fame  William  and  Margaret 
hadlffue  between  them  lawfully  begotten   one  John  Latton.     And  the  aforefaid  Wi lham  afterwards 
at  Upton  in  the  County  of  Berks  died,  and  the  aforefaid  Margaret  furvived  him,  and  held  herfelt 
in  the  aforefaid  Moiety  of  the  Meffuage  aforefaid  with  ,the  Appurtenances,  among  other  Things, 
and  was  thereof  fole  feized  in  her  Demefn  as  of  Fee-tail  by  Right  of  Survivorfhip,  Be.     And I  the 
beino-  fo  feized  thereof,  the  fame  Margaret  afterwards,  at  Rickmerfworth  in  the  County  of  Hertford, 
took°to  Hufband  the  aforefaid  Richard  Alexander,  by  Reafon  whereof  the  fame  Richard  and  Mar- 
garet were  of  the  aforefaid  Moiety  of  the  Meffuage  aforefaid  with  the  Appurtenances,  among  o- 
ther  Things,  feized  in  their  Demefn  as  of  Fee-tail,  in  Right  of  the  aforefaid  Margaret,  in ^Man- 
ner and  Form  aforefaid.     And  they  being  fo  feized,  by  a  certain  Indenture  bearing  Date  the  2 1  it 
Day  of  May  in  the  7th  Year  of  the  Reign  of  the  Lady  the  Queen  now,  made  at  London  m  the 
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Parim  of  5/.  Dunfian  in  the  Weft  in  the  Ward  of  Fketftreet  Without,  between  the  aforefaid  Rich    d 
Alexander  and    Margaret  his  Wife  of  the  one  Part,  and  one  John  Kettle  and  John  Walker  of  the 
other  Part,  it  was  covenanted,  concluded  and  agreed  between  the  fame  Richard      d   M 
and   the  aforefaid  John  and  John  in  Manner  and  Form  following,  that  is  to  fay    theVd  R^h^d 
and  Margaret  covenanted  and  granted   to  and  with   the  faid  fohn  Kettle  and    John  Walker    Zi 
they  the  laid  Richard  and  Margaret  and  their  Heirs,  before  the  Feaft  of  All  Saints  chen  '    \  f  ! 
lowing  after  the  Date  of  the  faid  Indenture,  before  the  Juftices  of  the  Lady  the  Queen  of  *C 
mon  Pleas  at  Weftminfter,  mould  levy  a  Fine  with  Proclamations  in  due  Order  andForm  of  T°m* 
of  and  in  all  and   lingular  their  Manors,  Lands,  Tenements,  Rents,  Reverfions    Services    ^ 
other  their  Hereditaments  whatfoever  with  the  Appurtenances  freely  held  within  the  Count*"  f 
Suffolk,  whereof  the  aforefaid  Moiety  of  the   Meffuage  aforefaid  with  the  Appurtenances  iiirh 
Declaration  aforefaid  above  fpecified  is,  and  at  the  aforefaid  Time  of  the  Trefpafs  and  EiecW t 
aforefaid  above  fuppofed  to  be  done  was,  Parcel,  that  is  to  fay,  of  and  in  the  Moiety  of  the  Ma 
nors  of  Pipes,  OJmonds,  Rendlifham,    Ipfwich,  Aherds,  otherwife  St.  Peters,  and  St  offer  ton  Hall 
and  alfo  of  the  Moiety  of  ico  Meffuages,  3o  Cottages,   20   Tofts,  800  Acres   of  Land    200 
Acres  of  Meadow,   1000  Acres  of  Pafturc,  20  Acres  of  Wood,  200  Acres  of  Furze  and  Heath 
100  Acres  of  Marfh,  and  of  4/.  6  s.  Rent,  with  their  Appurtenances  in  Ipfwich.  Sutton  Chattefham 
Ramfholt,  Helmmgham,   Oatley,  Ayjh,  Rendlijham,    Eyke,  Blaxale,  Ufford,  Bromefwold    Lowdham 
Balinghoe,  Butley,  Orford,  Wanfden,  Melton,  Woodbridge,  Woodbridge-haften,    Hafketon    Herkdead 
Holbrooke,    Stoke  near  Ipfwich,  Wefterfield,    Raydon,  Groundfborough,   De/itch,  Clopton    Willilham 
Capell,  Arwartorii  Brawnford,  Sprowton,    Trimley,  Naff  on,  and  Stoneham,  to  the  faid '  John  Kettle 
and  John  Walker,  and  to  the  Heirs  of  the  faid  John  Kettle  for  ever,  only  to  fuch  Ufe  and  Ufes  as 
in  the  fame  Indenture  fhall  be  limited,  expreffed,  and  declared,  that  is  to  fay    firft  the  faid  fohn 
Kettle  and  John  Walker  and  the  Heirs  of  the  laid  John  Kettle  mould  ftand  and  be  feized    -nd  the 
faid  Fine  fhould  be  adjudged,  accepted,  and  deemed  to  be,  to  the  proper  Ufe  and  Behoof  of  the 
faid  Richard  and  Margaret  for  and  during  the  Term  of  their  natural  Lives,  and  of  th-  longer 
Liver  of  them,  without  Impeachment  of  any  Waft ;  and  after  the  Death  of  the  faid  Richard 
and  Margaret,  then  to  the  Ufe  of  the  faid  Richard,  his  Executors  and  Affigns,  for  and  durin*  the 
Term  of  60  fears  then  next  following,  and  fully  to  be  compleat,  without  Impeachment  of  Waft  • 
And  after  the  End  of  the  Term  of  the  faid  60  Years,  then  the  faid  John  Kettle  and  John  Walker 
and  the  Heirs  of  the  faid  John  Kettle  mould  ftand  and  be  feized,  and  the  faid  Fine  mould  be  ad- 
judged and  accepted,  of,  for,  and  concerning  all  the  faid  Moiety  of  the  faid  Manor  called  hi 
wich,  Aherds,  otherwife  St.  Peter's,  with  the  Appurtenances,  whereof  the  Moiety  of  the  afore 
faid  Meffuage  with  the  Appurtenances  was   Parcel,  and  of  all  and  fingular  the  faid  MeflWes 
Lands,  Tenements,  and  Hereditaments  with  their  Appurtenances  fituate,  lyino-,  and  beins  with' 

1i1;tJheJ07S,/?arifh,e,Sand?amlfS0f  Herkfiead>  Holbrooke,  Ipfwich,  Stoke  mar  Ipfwich,  W'fter- 
field,  Raydon,  Groundfborough,  Delitch,  Clopton,  Willifham,   Capell,  Arwarton,   Brawnford  Sprow- 
ton, Tnmley,  Naff  on    Stoneham    Oatley,  and  Helmingham,  to  the  Ufe  and  Behoof  of  Paul  Alexan- 
der eldeft  Son  of  the  faid  Richard  and  Margaret,  and  of  the  Heirs  of  the  Body  of  the  faid  Paul  law- 
fully begotten  :  And  if  the  faid  /Wfcoold  happen  to  die  without  fuch  Iffue  of  his  Body,  that 
then. the  faid  John  Kettle  and  John  Walker^  the  Heirs  of  the  faid  John  Kettle  mould  ftand  and 
be  feized  of  the  aft  recited  Prem.fies,  and  the  laid  Fine  thereof  mould  be  adjudged  and  accepted 
to  be    to  the  Ule  and  Behoof  of  Henry  Alexander  younger  Son  of  the  faid  Richard  and  Mar/aret 
and  of  the  Heirs  of  the  faid  ff«ry  lawfully  begotten  :  And  if  the  faid  Henry  mould  happen  to  die 
without  fuch  Heir    then  to  the  Ufe  of  Auguftin  Alexander  another  Son  of  the  faid  Richard  and 
Margaret    and  of  the  Heirs  of  his  Body  lawfully  begotten  :  And  if  the  faid  Auguftin  mould  happen 
to  die  without  fuch  Iffue,  then  to  the  Ufe  of  the  aforefaid  John  Latton  Son  and  Heir  of  the  afore 
faid  William  Latton  deceafed  of  the  Body  of  the  faid  Margaret  begotten,  and  of  the  Heirs  Males  of 
his    Body  lawfully  begotten  :  And  if  the  faid  John  fhould  happen  to  die  without  fuch  Iffue,  then 
to  the  Ufe  and  Behoof  of  the  faid  Richard  and  Margaret,  and  of  the  Heirs  Males  of  the  Bodie, 
of  the :  iaid  Richard and  Margaret 'lawfully  begotten,  and  for  Default  of  fuch  Iffue,  then  to  the  on 
ly  Ufe  and  Behoof  of  the  right  Heirs  of  the  faid  Margaret  for  ever.     And  that  for  all  the  Refidue 
of  all  and  fingular  tne  faid  Manors    Lands,  Tenements,  Hereditaments,  and   Premiffes  above 
fpecified    the  faid  John  Kettle  and  John  Walker,  and  the  Heirs  of  the  faid  John  Kettle,  mould  ftand 
and  be  fozed,  and  the  faid  Fine  thereof  mould  be  adjudged  and  accepted,  after  the  Death  of  the 
faid  Richard  and  Margaret,  and  after  the  End  and  Expiration  of  the  faid  60  Years    to  the  nrnn7 
Ufe  and  Behoof  of  the  faid  Auguftin  Alexander,  and  of  the  Heirs  of  his  Body  lawfully  begotten 
and  if  the  faid  Auguftin  fhould  happen  to  die  without  fuch  Heir,  then  to  the  Ufe  of  the  faid  Hen 
ry  Alexander    and  of  the  Heirs  of  his  Body  lawfully  begotten  ■  and  if  the  faid  Henry  mould  dL" 
without  fuch  Heir    then  to  the  Ufe  of  the  faid  Paul  Alexander,  and  of  the  Heirs  of  his  Body  Jaw 
fully  begotten,  and  if  the  faid  Paul  Alexander  mould  happen  to  die  without  fuch  Iffue,  thenTo 
the  Ule  of  the  fa.d  John  Latton  Son  and  Heir  of  the  faid  William  Latton  of  the  Body  of  th .  faS 
Margaret  begotten,  and  of  the  Heirs  Males  of  his  Body  lawfully  begotten-,  and  if  the  faid  Join 
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mould  happen  to  die    without   fuch  Ifiue,  then  to  the  Ufe  and  Behoof  of  the  faici  Richard  and 
Margaret,  and  of  the  Heirs  Males  of  the  Bodies  of  the  faid  Richard  and  Margaret  lawfully  be- 
gotten, and  for  Default  of  fuch  Iffue,  then  to  the   only  Ufe  and  Behoof  of  the  right   Heirs  of 
the  faid  Margare-t  for  ever,  as  by  the  fame  Indenture  more  fully  appears.     And  afterwards  in  Per- 
formance, Execution,  and  Accomplishment  of  the  Covenants  aforefaid  in  the  aforefaid  Indenture 
above  fpecified,  a  certain  Fine  was  levied  in  the  Court  of  the  Lady  the  Queen  now  at  Weftminjlzr 
on  the  Morrow  of  the  holy  trinity  in  the  7th  Year  of  her  Reign  abovefaid,  before  James  Dy&\ 
Anthony  Brown,  Richard  Wefton,  and  John  Walfh  Juftices  of  the  laid  Lady  the  Queen,  and  after- 
wards on  the  Octave  of  St.  Michael  then  next  following  there  granted  and  recorded  before   the 
fame  Juftices  and  other  Lieges  of  the'  faid  Lady  the  Queen  then  there  prefent,  between  the  afore- 
faid John  Kettle  and  John  Walker  Complainants  and  the  aforefaid   Richard  Alexander  and  Marga- 
ret Deforceants,  of  the  aforefaid  Moiety  with  the  Appurtenances  whereof,  &c.  among  other  Things,, 
whereof  a  Plea  of  Covenant  was  fummoned  between  them  in  the  fame  Court,  viz.  that  the  afore- 
faid Richard   and   Margaret   acknowledged  the    aforefaid    Moiety  with  the  Appurtenances  to 
be  the  Right  of  the  faid  John  Kettle,  as  that  which  the  fame  John  and  John  had  of  the  Gift  of 
the  aforefaid  Richard  and  Margaret,  and  the  fame  remitted  and  quit-claimed  from  them  the  faid 
Richard  and  Margaret  and  their  Heirs  to  the  aforefaid  John  and  John  and  to  the  Heirs  of  the  faid 
John  Kettles  forever.     And  further  the  fame  Richard  and  Margaret  granted  for  themfelves  and  the 
Heirs  of  the  faid  Margaret,  that  they  would  warrant  to.  the  aforefaid  John  and  John,  and  to  the 
Heirs  of  the  faid  John  Kettle,  the  aforefaid  Moieties  with  the  Appurtenances  againft  all  Men  for  ever. 
Which  faid  Fine  in  Manner  and  Fofm  aforefaid  levied  by  the  aforefaid  Richard  and  Margaret  of 
all  the  PremuTes  in  the  fame  Fine  contained,  was  to  the  Ufe  and  Behoof  and  to   the  Ufes  in  the 
aforefaid  Indenture  above  recited,  fpecified  and  contained,  and  to  no  other  Ufes  or  Intentions.     By 
Reafon  whereof,  and  by  Force  of  a  certain  Act  in  a  Parliament  of  Lord  Henry  the  Eighth  late  King 
of  England  holden  at  Wejlminfier  in  the  County  of  Middle/ex  the  4th  Day  ot  February  in  the  27th 
Year  of  his  Reign,  concerning  the  transferring  of  Ufes  into  PoflTefiion  made  and  provided,  the 
aforefaid  Richard  and   Margaret   were  feized  of  the  Moieties  aforefaid  with  the  Appurtenances 
whereof,  &c.  in  their  Demefn  as  of  Freehold  for  Term  of  their  Lives,  and  of  the  longer  Liver 
of  them,  without  Impeachment  of  Waft,  the  Remainders  thereof  in  Form  aforefaid  belonging. 
And  the  faid  Richard  and  Margaret  being  fo  feized  of  the  Moieties  aforefaid  with  the  Appurtenan- 
ces, the  Remainders  thereof  in  Form  aforefaid  belonging,  the  fame  Richard  and  Margaret  before 
the  aforefaid  Time  when,  &c.  viz.  the  26th  Day  of  September  in  the  13th  Year  of  the  Reign  of 
the  Lady  the  Queen  now,  at  Ipfwich  aforefaid,  demifed  to  the  aforefaid  Richard  Studd  the  afore- 
faid Moiety  of  the  MefTuage  aforefaid  with  the  Appurtenances,  to  have  to  him  from  theFeaft  of 
St.  Michael  the  Archangel  from  thence  next  following  for  the  Term  of  fix  Years  from  thence  next 
following,  by  virtue  whereof  the  fame  Richard  Studd  was  thereof  pofiefled.     And  he  being  fo  there- 
of pofiefled,  the  aforefaid  John  Latton,  fuppofing  that  the  aforelaid  Richard  and  Margaret,  by  the 
Acknowledgment  and  levying  of  the  Fine  aforefaid  by  them  in  Form  aforefaid  acknowledged  and 
levied,  had  forfeited  their  Eftates  of  and  in  the  Moieties  aforefaid  with  the  Appurtenances  where- 
of, &c.  by  virtue  of  a  certain  Statute  made  in  the  nth  Year  of  Lord  Henry  thzfeventh  late  King 
of  England  concerning  the  Difcontinuance  of  Right  and  Eftate,  into  the  aforefdd  Moiety  with  the 
Appurtenances  in  the  Declaration  aforefaid  above  fpecified,  as  Son  and  Heir  of  the  Bodies  of  the 
aforefaid  William  and  Margaret  between  them  lawfully  begotten,  entered,  and  the  fame  Moiety  to 
the  aforefaid  Thomas  Eyjlon  in  Form  aforefaid  demifed,  by  virtue  whereof  the  fame  'Thomas  was 
thereof  pofleffed,  upon  the  Pofieffion  of  which  faid  Thomas  the  aforefaid  Richard  Studd  re-entered, 
and  him  thereout  ejected.     And  whether  the  fame  levying  of  the  Fine  aforefaid  to  the  Ufes  afore- 
faid be  a  Caufe  of  Forfeiture  of  the  Eftates  of  the  fame  Richard  and  Margaret  of  and  in  the  Moieties 
aforefaid  with  the  Appurtenances  whereof,  &c.  or  not,  upon  the  whole  Matter  aforefaid,  the  fame 
Jurors  are  wholly  ignorant,  and  they  pray  the  Advice  and  Difcretion  of  the  Court  here,  &c.  And  if 
upon  the  whole  Matter  aforefaid  it  fhall  feem  to  the  Juftices  here  that  the  aforefaid  Richardand  Mar- 
garet their  Eftates  of  and  in  the  Moieties  aforefaid  with  the  Appurtenances  whereof,  &c.  had  for- 
feited, then  the  fame  Jurors  fay  that  the  aforefaid  Richard  Studd  is  guilty  of  the  Trefpafs  and  Eject- 
ment aforefaid,  as  the  aforefaid  Thomas  Eyjlon  above  complains  againft  him,  and  then  they  affefs 
Damages  of  the  faid  Thomas  by  Occafion  of  the  Trefpafs  and  Ejectment  aforefaid,  befides  his 
Cofts  and  Charges  by  him  about  his  Suit  in  this  Behalf  expended,  to  2$s.  8d.d.  and  for  thofe 
Cofts  and  Charges  to  20  s.     And  if  upon  the  whole  Matter  aforefaid  it  fhall  feem  to  the  fame 
Juftices  here  that  the  aforefaid  Richard  and  Margaret  their  Eftates  therein  had  not  forfeited,  then 
the  fame  Jurors  fay  that  the  aforefaid  Richard  Studd  is  not  guilty  of  the  Trefpafs  and  Ejectment 
aforefaid,  as  the  aforefaid  Thomas  above  complains  againft  him.     And  becaufe   the  Juftices  here 
will  advife  themfelves  of  and  upon  the  Premilfes  before  they  give  Judgment  thereon,  Day  is  given 
to  the  Parties  aforefaid  here  untill  the  Morrow  of  the  holy  Trinity  to  hear  their  Judgment  there- 
on, becaufe  the  Juftices  here  thereof  not  yet,  &c. 

3  The 
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with  the  Appurtenances  in  iMb  the  8th  Da,  T^t't  ^°Y  af  7f  S^  SSSSJ  ~ 

fa™  S  Yel'r  f"    ,h  T  7*/""'v  taW  "  the  'aid  **»»  #*  th<=  6th  D  y  of  nZ;„  '    Erfiffft" 
lame  14th  Year  tor  the  Term  of  21  Years  n^-vr  pnfninn-       An^un.^   j     .     ,   y,    ,     .^.M...  ..»«». -^^J 


r      '..a  Y«,  f  .  *u    t   ■  ■  ~  e        £  *  wmus  iLyjion  the  Oth  Day  of  May  in  the  the  wifeierf 

iame  14th  Year  for  the  Term  of  21  Years  next  enfuing.     And  the  Defend  mt  ni*/^  ■  1  "   a FinE ■«■*» 

And  the  Jury  found  a  fpecial  Verdidt  as  follows  viz    th£  before  tit  M  XT      iS/        ?     gUI,ty'  *'■  and  *' Co" 
Jttrp»»  his  Wife  wer^feized  of  the  faid  Moie'ty  of  iht^t^T^iT  ^1  ^  EST- 

levied  on  the  Octave  of  St  .Hillary  in  the  2d  Year  of  the  Reign  of  Kin*  Edward  6  het^Jn  i >   l     j  and  m?* i:i  ''- 
^^Complainant  and  the  faid  WlliamLaUon  and  $«£&  ST^jSStoSS^S^^iS^^ 
Moiety,  by  which  the  faid  William  and  Margaret  acknowledged  the  faid  Mrrerv  m  hllu    pi       r  ri&htHei"  °f 

?,id  M    1  ^TT-^vr  aUrMen-     And  the  faid  *'"^  ^*^  g«nted  and  ren de  cd    he  ST^SH 
faid  Moiety  to  the  faid  William  Latton  and  M^r,/  his  Wife,  and  to  the  Heirs  of  their  Bod ie   *&*£* 

HnOianrl  i-hp  fjiH  u;rU„„j  jj        j         >       ,        .  nerk.11  in,  and  afterwards  took  to  ta,«  t«k,  &,. 

HuiDand  the  laid  Richard  Alexander,  whereby  they  were  feized  in  Fee-Tail  in  Ri„hr  nf  rhP  a,;^  ""»*™tbesM 
Margaret  in  Form  aforefaid.     And  thev  beinV  fo  feWPH    h»  5  Pin    1     •  J        ,     f?  ld  otthe^M«- 

HolvTrinitv  in  fhP  ^h  v»,,  „r  fu    I      '    r  ,  g       /eized'  bY  a  Fin^  levied  on  the  Morrow  of  the  "*&  e™«  - 
/**£  ^>««tf  ">  the  7th  Year  of  the  Reign  of  the  prefent  Queen  they  acknowledged  the  faid  Mnir!  1°' a  Forfeiture 

the  Oiftof  the  faid  Richard  Alexander  and  Margaret,  with  Warranty  of  rhem  W  „ ^    ii  ■        r  «ndadjudgSthat 

the  faid  Margaret.     Which  Fine  was  to  the  Ufe  of  the  fcid  P  f!?J,         Sf  ,5e  Heil"S  °f  ?is  E"^  ,s  not 
T/orm  r>f  ,-Uo.t  *       t  :  •  .         t  °    tlle  ,aid  R^crd  Alexander  and  Margaret  for  1,wtuJ>  and  that 

Term  of  their  two  Lives,  without  Impeachment  of  Waft,  and  after  their  Deaths    m   W  t      ilisn"Mi 
the  Executors  and  Affigns  of  the  faid  Richard  for   rhe  TP  '       f  r    v  1J.cfths»  ,to  the  Ufe  or  ^ewithintbat 

r^fW^fl-    ,n^  -.ft     *u    u     •  'r  ,{mra  r01    tne  lerm  of  60  Years,  without  Impeachment Statu,e;  for  in 

of  Wait,  and  after  the  Expiration  of  thofe  60  Years    to  thp  TTfe  «f  P-»»;  i/.v.^      0     P, r  ,     r  ?, tllisC^ the 

»ere  feiied  of  tL  faid  Mo! |fefe|  wtf^^t^of  "dS  IhT'  f  tF™ 
mainders  over  in  Manner  and. Form  afor^faJH       a^^i         u  /•  7        °    th.ir  Lives,  the  Re-  to  the H^nd; 

*     1     ■     l.  *  *ail"tl  «*"u.  rorm  arorelaid.     And  they,  being  fo  feized    the  ofirri  Dau  ^f  c^a   andnotbythe 

^ave^ 
yjz'f™.  It         to  now  tram  theFeaft  of  Si.  Mubael  then  next  following  unto  the  End  of  6  fo»»"«™« 

Stay      A  T^Z\:i{S^ef^iK'f  tl,C  feid  *'VW  was  ?^e5of  the  flid  SSttt* 

Eftate  in  the  faiH  M™*,,    k„  i?       X  V  i    ^  Manner  and  Form  aforefaid,  had  forfe  ted  their  ^  contrary  to 

r-itate  m  the  laid  Moiety,  by  Force  of  the  Statute  made  in  the  nth  Year  of  the  RPi*n  J  v Tl  R"fon>  ^>s 

£  Mannf arF'o™X*  d™  ^^"^""th/nS'll'™^  ?  *  W  %?  *^  ""-" 
whofe  Poffeffion  the  faiH  ^J^jf  whereof  the  laid  T^wnm  Eyjion  was  poffeffed,  upon  of  thc  firftHuf- 
wuuic  ironeiiion  tne  laid  Kichara  btudd  re-entered  and  e  erteH  him       a  „a  «  i    .u  ^V    band bv  the fir/t 

whole  Matter  aforefaid,  the  faid  Fine  levied  1  fh"nr  c  a  i  An^  whrethrer  °f  "«.  "pon  the  Fine  Se 

Ffl-are  of  rh*  A,M  /?  ■  i    j   J       Y        1     d  Co  the  Ufes  aft""efaid  be  a  Caufe  of  Forfeiture  of  the  Letter  oftfae 
fcitate  of  the  faid  Richard  Alexander  and  Margaret,  the  faid  Tutors  faid   tint  H,/v  H  ^  i  Afl- ^-tb- 

and  thereof  they  prayed  the  Advice  and  Difcretion  of  tU,  r  a        -r  "  Y  not  know'  ins  U1£llin  tLe 

ssffiri  fca  ^thtSt^r  if?  s?s  P^JI 

ru.n  .l-„  ,/r„ir0j  t>  a     i  'r-    ,    Jinurb  ldia   tnat  the  laid  Richard  Studd  was  &u   tv    and  M«ningofth« 

then  they  affefled  Damages  :  And  if  the  Court  fhould  adjudge  otherwife,  then  thev  faid  tharrh,  **■»:***« 
Defendant  was  not  guilty.  &  '  "   dia  Ltia£  ttle  2,4  p'-  *s- 

366.,  4Da„v.Ab,57,  4Bac.Ab,9,  Vi,  Ab,  tI,  Jointurc  j.  p,  4.  Sce  S.  P.Dy.  JS4.  ^^  ^J,  3Mo,^i^ 

perhaps 
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perhaps  it  will  be  objected  that  it  is  the  Purchafe  of  the  Wife  as  well  as  of  the  Hufband,  raoft  cer- 
tainly it  is  fo,  for  it  is  the  Purchafe  of  them  both,  but  neverthelefs  it  is  the  Purchafe  of  the  Huf- 
band, for  that  which  is  the  Purchafe  of  the  Hufband  and  Wife  may  be  called  the  Purchafe  of  the 
Hufband.     And  fuch  Purchafe  is  intended  by  the  At5t,  for  the  Act  fays,  if  any  Woman,  who  hasa*y 
Eftate  in  Tail  jointly  with  her  Hufband  in  any  hand,  of  the  Purchafe  or  Inheritance  of  her  Hufband, 
difcontinues,  &c.     So  that  the  Act  calls  the  joint  Eftate,  which  the  Hufband  and  Wife  have  in  Tail, 
the  Purchafe  of  the  Hufband,  for  the  Words,  (of  the  Purchafe  of  the  Hufband)  are  not  to  be  in- 
tended of  Land  which  he  had  purchafed  before  the  Jointure  made,  for  the  Word  (Inheritance) 
«  Lta.  §  9.  See  may  contain  it,  (for,  as  Littleton  fays,  a  the  Land  purchafed  by  the  Hufband  may  be  called  thp 
Ante  47?  5  .      Inheritance  of  the  Hufband,  as  well  as  the  Land  which  he  has  by  Defcent)  and  becaufe  fuch  Pur- 
chafe is  included  in  the  Word  (Inheritance),  and  the  Act  is  in  the  Disjunctive,  viz.  the  Inheritance 
or  Purchafe,  the  Purchafe  here  (hall  be  intended  that  which  firft  vetted  in  the  Hufband  and  Wife, 
and  was  not  in  the  Hufband  before.     And  fo  it  muft  of  Neceffity  be  taken,  for  a  joint  Eftate  which 
the  Hufband  and  Wife  have  in  Tail  cannot  come  to  them  by  Defcent,  but  only  by  Acquifation, 
and  every  Acquifition  whatfoever  may  be  termed  a  Purchafe.     So  here  the  Eftate-Tail  which  Ri- 
chard Alexander  gave  to  the  Hufband  and  Wife  is  an  Eftate  by  Purchafe,  and  the  Purchafe  of  the 
Hufband,  as  if  a  Stranger  for  Money  given  to  him  by  the  Hufband  gives  Land  to  Hufband  and 
Wife  in  Tail,  this  fhall  be  faid  a  joint  Eftate-Tail  in  them  in  the  Land  of  the  Purchafe  of  the  Huf- 
band, and  fhall  be  within  the  Danger  of  the  Statute.     So  is  it  here.     And  this  A<5t,  which  was 
made  to  preferve  the  Right  to  the  Heirs  of  the  Hufband,  fhall  be  conftrued  moft  favourably  and 
S>  Ante 44.       beneficially  for  the  Heir,  and  moft  ftroDgly  againft  the  Women,  as  appears  by  the  Cafe  of  b  Wim- 
bifh  v.  Tailbois,  where  the  Hufband  made  a  Feoffment  to  the  Ufe  of  himfelf  and  of.  his  Wife  in  Tail, 
and  died,  having  Iffue  by  the  Wife,  and  the  Wife  furvivinghim  took  another  Hufband,  and  they 
fuffered  a  feint  Recovery,  and  there  it  was  the  clear  Opinion  of  the  Court  that  the  Iffue  fhould  en- 
ter, and  yet  the  Jointure  of  the  Wife  was  not  fully  within  the  exprefs  Letter  of  the  Act,  for  the 
Wife  had  no  joint  Eftate-Tail  with  her  Hufband  in  any  Land  which  was  the  Inheritance  or  Pur- 
chafe of  her  Hufband,  but  the  Hufband  had  an  Eftate-Tail  jointly  with  his  Wife  in  Ufe,  wh'iGh 
arofe  out  of  Land  which  was  once  the  Inheritance  of  her  Hufband.     So  that  there  the  Judges  ex- 
tended the  Words  of  the  Act,  and  took  the  Intent  of  the  Makers  of  the  Act  moft  ftrongly  in  both 
the  faid  Cafes  againft  the  Women  and  their  Eftates,  and  moft  favourably  for  the  Prefervation  of  the 
Ettate  of  the  Heirs  of  their  Hufbands.     And  fo  here  the  Words  of  the  Act  fhall  be  taken  mo& 
ftrongly  againft  the  Wife,  and  in  Reftraint  of  her  Liberty.     So  that  the  Eftate-tail  here  taken  by 
the  Render  fhall  be  called  a  joint  Eftate-Tail  in  the  Land  of  the  Purchafe  of  the  Hufband,  and 
therefore  the  fecond  Fine  levied  by  the  Wife  and  her  fecond  Hufband  fhall  be  adjudged  a  Forfeiture 
of  their  Eftate  by  the  Aft,  fo  that  it  fhall  be  lawful  for  John  Latton  the  Leffor,  being  Heir  ia 
Tail  to  the  faid  William  Latton  and  Margaret  his  Wife,  to  enter  and  ouft  the  Wife  and  her  fecond 
Hufband,  from  whence  it  follows  that  his  Leafe  is  lawful,  and  the  Entry  and  Ejectment  of  the 
Defendant  is  unlawful,  for  which  Reafon  Judgment  ought  to  be  given  for  the  Plaintiff. 
e  ccn^a  for  the       But  the  Counfel  for  the  Defendant  and  the  whole  Court  were  of  Opinion  to  the  contrary.     For 
Defendant.        tliey  took  it  that  the  c  Intent  of  Statutes  is  more  to  be  regarded  and  purfued  than  the  precife  Letter 
f'  ^ancUheEooks  °^  tnem>  f°r  oftentimes  Things,  which  are  within  the  Words  of  Statutes,  are  out  of  the  Purview  of 
there  eked.  °° '  them,  which  Purview  extends  no  further  than  xhe  Intent  of  the  Makers  of  the  Act,  and  the  beft 
Way  to  conftrue  an  Acl  of  Parliament  is  according  to  the  Intent  rather  than  according  to  the  Words* 
And  the  Intent  of  the  Statute  of  1 1  H.  7.  was  to  reftrain  Women,  who  had  Jointures  which  pro- 
ceeded originally  from  their  Hufbands  or  from  the  Anceftors  of  their  Hufbands,  from  difinheriting 
or  doing  other  Injury  to  the  Heirs  of  their  Hufbands.     But  in  the  principal  Cafe  there  was  no  Join- 
ture made  to  the  Wife  by  William  Latton,  or  by  any  of  his  Anceftors,  of  any  of  their  Land,  but  on 
the  contrary  the  Wife  here  has  made  a  Jointure  to  her  Hufband  of  the  Land  of  the  Wife  which  was 
her  Inheritance,  and  to  this  Purpofe  William  Latton  and  his  Wife  levied  the  Fine  to  Richard  Alex- 
ander, who  granted  and  rendered  the  Land  back  again  to  them  in  Tail,  with  the  Remainder  in  Fee 
to  the  Wife,  fo  that  the  Foundation  of  this  Matter  originally  proceeded  from  the  Wife,  and  it  was 
to  make  a  Jointure  to  her  Hufband,  and  to  advance  him,  and  not  to  be  advanced  by  him.     And 
then  to  bar  her,  after  the  Death  of  her  Hufband,  from  difpofing  of  her  Inheritance,  would  be  con- 
trary to  all  Reafon,  and  it  has  no  Affinity  nor  Connection  with  the  Matter  or  Intent  of  the  Statute 
of  1 1  H.  7.     Wherefore  a  Man  ought  not  to  reft  upon  the  Letter  of  an  Act,  nor  think  that  when 
e  s.p.Moor     he  has  the  Letter  on  his  Side,  he  has  the  Law  on  his  Side  in  all  Cafes.     d  For  if  a  Woman  is 
vln  Ab^tit15'  fe*2^  of  Land  in  Fee-fimple,  and  fhe  intends  to  marry,  and  before  the  Marriage  fhe  infeoffs  the 
joint»rej.  pi.4.  Father  of  him  whom  fhe  intends  to  marry,  to  the  Intent  that  after  the  Marriage  he  fhall  give  the 
se^PijTon  Re-  Land  back  again  to  her  and  to  him  whom  fhe  intends  to  marry,  with  Remainder  over  in  Tail, 
Co*.  79, 8;.      and  afterwards  they  intermarry,  and  then  the  Father  gives  the  Land  to  his  faid  Son  and  to  his  Wife 
according  to  the  Intent,  and  they  have  Iffue,  and  the  Hufband  dies,  and  fhe  levies  a  Fine  to  other 
Ufes,  now  -the  Wife  is  within  the  Words  of  the  Statute  of  1 1  H.  7.  for  the  Land  was  given  to  her 
and  to  her  Hufband  in  Tail  by  the  Anceftor  of  the  Hufband,  and  after  the  Death  of  the  Hufband 
file  has  levied  a  Fine  to  bar  the  Iffue,  but  notwithftanding  that  fhe  is  within  the  Words  of  the  Act, 
yet  fhe  is  out  of  the  Intent  of  the  Act,  and  therefore  the  Iffue  fhall  not  enter ;  for  the  Eftate-Tail 
was  made  by  the  Wife  by  Circumftance,  and  is  derived  from  her,  and  the  Father  of  the  Hufband 
had  the  Land  to  no  other  Intent  but  to  make  the  Eftate,  and  to  that  End  and  Purpofe  he  was 
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made  Ufe  of  as  anlnftrument,  fo  that  the  Effe&of  the  whole  Matter  was  to  make  a  Jointure  to 
the  Hufband  out  of  the  Land  of  the  Wife,  which  although  within  the  Letter  of  the  Act  of 
1 1  E  7.  yet  it  is  out  of  the  Intent  of  it,  and  confequently  out  of  the  Purview.  And  fo  fhall  it 
alfo  be  in  the  principal  Cafe.  Wherefore  the  Court  awarded  that  the  Plaintiff  mould  take  nothing 
by  his  Writ.     Which  judgment  was  as  follows. 

At  which  Day  here  came  as  well  the  aforefaid  Thomas  Eyfton  as  the  aforefaid  Richard  Studd  by  Thtftft  of tki, 
their  Attornies  aforefaid.     Whereupon  the  Premiffes  being  feen,  and  by  the  Juftices  here  more  Record- 
fully  understood,  it  isconfidered  that  the  aforefaid  Thomas  Eyfton  take  nothing  by  his  Writ  afore-  J^ment. 
faid,  but  be  in  Mercy  for  his  falfe  Claim  therein,  and  that  the  aforefaid  Richard  Studd  go  thereof 
without  Day,  &c. 

From  this  Judgment  and  the  Caufe  of  it  the  Reader  may  obferve  a  that  it  is  not  the  Words  of  the  Law  £&«*««>?  the 
but  the  internal  Senfe  of  it  that  makes  the  Lawr  and  our  Law  (like  all  others)  confifis  of  two  Parts, 
viz.  of  Body  and  Soul,  the  Letter  of  the  Law  is  the  Body  of  the  Law,  and  the  Senfe  and  Reafon  of  the  wdi'tsymb'pt. 
Law  is  the  Soul  of  the  Law,  quia  ratio  legis  eft  anima  legis.     And  the  Law  may  be  refmbledto  a  Nut,  %■  f°-  176.  a.  b. 
which  has  a  Shell  and  a  Kernel  within,  the  Letter  of  the  Law  reprefents  the  Shell,  and  the  Senfe  of  it  saulden.\^{i). 
the  Kernel,  and  as  you  will  be  no  better  for  the  Nut  if  you  make  Ufe  only  of  the  Shell,  fo  you  will  re-  P°ft  467  (f  )• 
ceive  no  Benefit  by  the  Law,  if  you  rely  only  upon  the  Letter,  and  as  the  Fruit  and  Profit  of  the  Nut 
lies  in  the  Kernel,  and  not  in  the  Shell,  fo  the  Fruit  and  Profit  of  the  Law  confifis  in  the  Senfe  more  than 
in  the  Letter.     And  it  often  happens  that  when  you  know  the  Letter,  you  know  not  the  Senfe,  for  fome- 
times  the  Senfe  is  mere  confined  and  contrasted  than  the  Letter,  and  fometimes  it  is  more  large  andexten- 
Jive.     And  Equity,  which  in  Latin  is  called  Equitas,  enlarges  or  diminifhes  the  Letter  according  to  its 
Difcreiion,  which  Equity  is  in  two  Ways :  b  The  one  Ariftotle  defines  thus,  (which  is  touched  by  Catline  b  Arift-  Ethic« 
Chief-Jujlice in  Stowell'j-  Cafe)  Equitas  eft  correctio  legis  generatim  latasqua  parte  deficit,  or  as  the  zBwwnL'^oL^ 
Paffage  is  explained  by  Perionius,  Equitas  eft  correctio  quasdam  legi  adhibita,  quia  ab  ea  abeft  aliquid  I  p-ncMg' 
propter  generalem  fine  exceptione  comprehenfionem,  both  which  Definitions  come  to  one  and  the  fame  4Bac.Abr.  649. 
Thing.     And  this  Correlation  of  the  general  Words  is  much  ufed  in  the  Law  of  England  ;  c  as  when  an  ^."^^y  a^b 
All  of  Parliament  ordains  that  whoever  does  fuch  an  All  fhall  be  a  Felon,  and  fhall  fuffer  Death,  yet  Pt,  x,  fo.  174.  b. 
if  a  Man  of  unfound  Mind,  or  an  Infant  of  tender  Age  who  has  no  Difcretion,  does  the  All,  they  fhall  not  Dr-  *  St"d* ilb' 
be  Felons,  nor  fhall  they  be  put  to  Death.     d  And  if  a  Statute  be  ynade  that  all  Perfons  who  fhall  receive  or 
give  Meat  or  Drink  or  other  Aid  to  him  that  fhall  do  fuch  an  All  (knowing  the  fame  to  be  done)  fhall  be  pt.a.efo!i^6.  a. 
Acceffaries  to  the  Offence,  and  fhall  be  put  to  Death,  yet  if  a  Man  commits  the  All,  and  comes  to  his  own  4  Baf-  Abr.64g. 
Wife,  who  knowing  the  fame  receives  him,  and  gives  him  Meat  and  Drink,  Jhejhall  not  be  Acceffary  to  and  (g) e  '9 
his  Offence,  nor  a  Felon,  for  one  that  is  of  unfound  Mind,  an  Infant,  or  a  Wife,  were  not  intended  to  <i  Weft.s  s    bt 
"be  included  in  the  general  Words  of  the  Law.     So  that  in  thefe  Cafes  the  general  Words  of  the  Law  are  pt-  2-f°- 176.*. 
corretled  and  abridged  by  Equity.     So  the  Statute  e  of  Champerty  prohibits  Men  generally  from  receiving  \  F)^h  i5!  See 
Lands  or  Tenements  whilft  theThingis  in  Plea,  { yet  in  M.  19  R.  2.  it  was  faid  by  the  whole  Courtin  a  KkeCafeDr.  & 
Writ  of  Champerty,  thai  if  a  Man  bargains  Land  before  a  Writ  brought  againft  him,  and  after  the  Writ  ^.fo.*^!'  ap* 
pur  chafed  he  delivers  Seizin,  the  Writ  of  Champerty  does  not  lie,  becaufe  it  fhall  not  be  intended  that  the  Ante  *8  («)• 
Bargain  was  made  for  fuch  Purpofe;  and  therefore  although  it  is  within  the  Words  of  the  AH,  it  is  out  estat.  Weftm.4. 
cf  the  Purview  of  the  All,  and  that  by  Equity,  which  is  called  by  fome  g  Epichaia,  which  often  puts  an  j?£  charf/cT'. 
■Exception  to  the  Generality  of  the  Text  for  fomereafonable  Caufe,  as  that  was  in  the  Cafe  loft  mentioned,  it. 
for  when  he  had  bargained  and  promifed  the  Land  for a  juft  Confideration  before  the  Action  brought  againft  f  m.  19.  r.  3. 
him,  it  was  his  Duty  to  perform  it  notwithftanding  the  Allion.     And  the  Statute  of  23.  H.  6.  cap.  10.  Fitz^ cha™Perty 
which  was  made  to  prevent  Extortion  in  Sheriffs,  Goalers,  and  their  Mini  ft  ers,  ordains  that  none  of  iz.  pi."  i2.  Bro. 
them  by  Colour  of  their  Office  fhall  take  any  Thing,  Profit,  or  Reward  of  any  Perfon  for  a  Fine,  Fee,  ^*ff^W  d 
or  Eafe  of  the  Perfon,  except  for  the  Sheriff  2od.  the  Bailiff  who  makes  the  Arreft  4  d.  and  the  Goaler  6.  Fend'i.  101." 
(if  the  Prifoner  be  committed  to  his  Cuftody)  4  d.     h  And  in  21  H.  7.  Coft  the  King's  Promoter  fued  an 2  Inft' s6s" 
Allion  of  Extortion  grounded  upon  this  Statute,  again/1  an  Under-Sherff,  fuppofmg  that  he  had  taken  g  Dr- &  Stud- 
20  d.  above  the  Sum  limited  by  the  Statute,  of  one  who  was  in- his  Cuftody  ;  and  on  Demurrer  upon  Evi- 
dence it  appeared  to  the  Court  that  all  Under- Sheriffs  of  the  fame  County  had  ufed  from  Time  immemorial  l6H"  *  e^fIm 
to  have  of  every  Prifoner  in  their  Cuftody  upon  Sufpicion  of  Felony,  when  they  were  acquitted,  20  d.  called  <fci  court  6. 
a  Bar-fee,  and  that  the  20  d.  fuppofed  to  be  taken  was  taken  of  the  Perfon  named  in  the  Count,  being 
acquitted  of  Felony,  as  a  Bar-fee  ;  and  there  it  was  faid  that  notwithftanding  the  Party  was  acquitted, 
yet  he  remained  a  Prifoner,  for  the  Judgment  is,  that  the  Court  difcharges  him,  paying  his  Fees,  and 
therefore  he  is  a  Prifoner  until  he  has  paid  his  Fees,  and  the  faid  Statute  takes  away  all  Prefcriptionfor 
any  other  Fees  than  thofe  which  are  limited  in  the  fame  Statute,  fo  that  this  taking  of  the  20  d.  is  within 
the  Words  of  the  All,  and  confequently  the  Under-Sherff  ought  to  have  the  Punifhment  infilled  by  the 
AM ;  But  the  whole  Court  was  of  Opinion  to  the  contrary,  for  they  faid  that  this  Cafe  was  out  of  the 
Statute,  notwithftanding  it  was  within  the  Words  of  the  Statute,  for  this  Sum  for  a  Bar-fee  was  origi- 
nally granted  to  the  Sheriff  by  the  Order  and  Difcretion  of  the  Court,  in  refpell  of  the  Labour  and  Charge 
he  had  undergone  about  the  Prifoner s,  and  of  the  Attendance  of  himfelf  and  his  Officers  upon  them  when 
they  were  brought  to  their  Delivery,  fo  that  the  Payment  of  this  Feeftands  with  Reafon  and  good  Confidence,  - 
and  it  was  not  the  Intent  of  the  Makers  of  the  All  to  take  it:  away.     From  which  Cafe  it  appears  that 
Equity  or  Epichaia  puts  an  Exception  to  the  Generality  of  the  Text  of  the  Statute  Law.     And  the  Statute 
of  Weftminfter  1  cap,  4.  touching  Wreck  of  the  Sea,  ordains  "  that  where  a  Man,  Dog,  or  Cat  efcape 
'.'  alive  out  of  the  Ship.,  fuch  Ship  or  any  Thing  within  it  fhall  not  be  adjudged  Wreck,  but  the  Goods  fhall 
"  be  faved  and  kept  by  View  of  the  Sheriff,  Coroner,  or  King's  Bailiff,  and  delivered  into  the  Hands  of 
4  ♦'  fuch 
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"  fuch  as  are  of  the  Town  where  the  Goods  were  founds  fo  that  if  any  fues  for  the  Goods,  and  can  preset 
"  that  ihey  were  his  within  a  Tear  and  a  Day,  they  fhall  be  reftored  to  him  without  Delay,  a»difvot, 
"  they  pall remain  to  the  King,  and  fhall  be  feized  by  the  Sheriffs,  Coroners,  &c.  and  be  delivered  to 
"  them  of  the  Town,  who  fhall  anfwer  before  the  Juftices  for  the  Wreck  which  belongs  to  the  King,  and 
"  where  Wreck  belongs  to  another  than  to  the  King,  he  f jail  have  it  in  like  Manner,  and  he  that  does 
"  otherwife,  and  thereof  is  attainted,  fhall  be  awarded  to  Prifon,  and  make  Fine  at  the  King's  Will, 
a  iinft.  16S.     «  and  fhall  yield  Damages  afo :"  Now  put  the  Cafe  that  the  Goods  in  fuch  Ship  are  frefh  Villuals,  as 
3Keb.  381. J'    Flefh,  frefh  Fijh,  or  Apples,  or  Oranges,  or  fuch  perijhable  Goods  as  cannot  be  kept  for  a  1  ear,  and 
the  Sheriff  fells  them,  and  delivers  the  Money  arifing  from  the  Sale  of  them  to  the  Town  to  anfwer  for 
it,  in  this  Cafe  he  has  broken  the  Words  of  the  Acl,  and  therefore  if  we  fhould  adjudge  according  to  the 
Words,  the  Sheriff  fhould  be  fent  to  Prifon,  and  be  fined  at  the  Will  of  the  King,  and  fhould  pay  Da- 
mages ;  but  on  the  ether  Hand  if  we  follow  the  Senfe  and  Meaning  of  the  Acl,  he  has  done  well,  and  /hall 
not  be  punifhed,  for  the  Meaning  of  the  Acl  is,  that  fuch  Things  as  could  be  kept  for  a  Year  without 
Spoil  or  Damage  fimild  be  kept  fo  long,  but  if  the  Things  are  fo  perifhable  that  they  cannot  be  preferved 
a  whole  Tear,  nor  perhaps  two  Days,  then  it  was  not  the  Intent  of  the  Makers  of  the  Acl  that  the' 
Sheriff  fhould  let  them  fall  to  Decay,  but  rather  that  he  fhould  immediately  make  the  mojl  of  them  he  could  : 
So  that  although  the  Sheriff  has  done  contrary  to  the  Words  of  the  haw  by  felling  the  Goods  within  a 
Tear,  yet  he  has  not  broken  the  Daw,  but  has  punctually  obferved  it,  inafmuch  as  he  has  cbferved  the 
Intent  and  Meaning  of  the  Makers  of  the  Law.     And  1  greatly  commend  the  Opinion  and  Difcretion  of 
*  T.44.  Ed.  3.  the  Judges  in  b  Octavian  Lumbard'j  Cafe  in  44  Ed.  3.  where  the  faid  Octavian  fued  a  Replevin 
charge  7? Bro.4!  aZa^nfi  one  Jonn'  w^°  had  taken  his  Cattle  by  Way  of  Diflrefs  for  Rent  of  20 1.  granted  to  him  by  one 
Tail.  6.  Ante     Nicholas,  who  was  furmifed  to  be  Tenant  in  Tail  at  the  Time  of  the  Grant,  and  was  dead,  and  the  Wife 
436  (<0-  0f  Odtavian  was  his  Sifter  and  Heir  in  Tail,  and  wanted  to  avoid  the  Rent  granted  by  her  Brother  Te- 

nant in  Tail,  as  is  aforefaid,  and  the  Cafe  was  that  John,  to  whom  the  Rent  was  granted,  having  an 
indefeafible  Right  to  the  Land,  and  having  put  the  Inheritance  in  Difpute,  an  Agreement  was  afterwards 
made  between  John  and  Nicholas,  that  John  fioould  releafe  his  Right  to  Nicholas,  and  that  Nicholas 
for  that  Releafe  fhould  grant  to  him  an  annual  Rent  of  20 1.  to  be  taken  of  the  fame  Tenements  with  Di- 
flrefs, which  was  accordingly  done,  and  for  this  Rent  in  Arrear  John  avowed,  and  there  it  was  the  Opi- 
nion of  the  whole  Court,  that  although  Nicholas,  who  charged  the  Land  with  the  faid  Rent,  had  only  an 
Eftate-Tail  in  it  at  that  Time,  whereupon  John  who  was  the  right  Heir  might  have  entered,  yet  the 
Rent  being  granted  by  the  faid  Agreement  in  Confideration  of  a  Releafe  of  the  other's  Right,  it  was  for 
the  Benefit  of  the  Iffueinlail,  and  therefore  the  Rent  charge  fhould  be  levied  againfl  the  Iffue,  andagainfi 
every  other  Man :    So  that  although  the  Statute  de  donis  conditionalibus  was  made  to  refrain  tht 
Power  of  Tenant  in  Tail  as  to  Alienations  or  other  Charges,  and  ordains  "  that  the  Will  of  the  Giver 
**  from  henceforth  fhall  be  obferved,  fo  that  they  to  whom  the  Land  was  fo  given  upon  Condition  fhall 
*'  not  have  Power  to  alien  the  Land  fo  given,  but  that  after  their  Death  it  fhall  remain  to  the  Iffue  of 
*'  them  to  whom  the  Land  was  fo  given,  or  fhall  revert  to  the  Giver  or  to  his  Heir,  if  Iffue  fail,  &c.5* 
and  ■  although  by  the  Intent  of  theje  Words  Charges  and  other  Alls  of  the  Tenant  in  Tail  are  rejlrained 
as  well  as  Alienations  of  the  Land  itfelf,  yet  in  that  Cafe  the  Judges  took  it  that  it  was  not  the  Intent  of 
the  Makers  of  the  Atl  to  reflrain  the  Tenant  in  Tail,  becaufe  the  Atl  which  he  did  was  for  the  Benefit 
of  the  Eftate-tail,  for  whereas  it  was  defeafible  before,  now  by  Means  of  the  Grant  of  the  Rent  it  be- 
came defeafible.     From  whence  it  appears  that  dels  which  injure  the  Eftate-Tail  are  refrained  by  the 
Statute,  but  not  Acls  which  tend  to  the  Benefit  or  Advantage  of  the  EJlate,  as  Equity  or  Epichaia  fhezvs* 
c  Palm'  I2s-     us.     c  And  the  Acl  of  1  Edw.  6.  cap.  14.  which  gives  Chauntries  and  Colleges  to  the  King,  gives  alfo 
to  him  all  Lands  and  Tenements  by  any  Affurance,  Conveyance,  or  otherwife  given,  affigned,  or  limited 
for  the  finding  of  any  Prieft  to  have  Continuance  for  ever,  or  with  which  any  Prieft  hath  been  found 
within  five  Tears  before  the  Atl,  now  if  the  Atl  be  taken  according  to  the  Generality  of  the  Letter,  it 
gives  to  the  King  all  the  Houfes  and  Glebe-lands  of  all  Parfons  and  Vicars,  and  all  their  Parjonages  and 
Vicarages,  which  was  not  the  Intent  of  the  Makers  of  the  Atl,  and  therefore  Equity  or  Epichaia  makes 
an  Exception  of  Par fonages  and  Vicarages  from  the  general  Words  of  the  Text,  which  Exception  is  as 
Jlrong  as  if  it  had  been  exprefly  put  in  the  Atl ;  fo  that  the  Sages  of  our  Law,  who  have  had  the  Expo- 
fition  of  our  Acls  of  Parliament,  have  in  thefe  and  many  other  Cafes  almoft  infinite  refrained  the  Genera- 
d  Hardr.  208.    Uty  of  the  Letter  of  the  Law  by  Equity,  which  feems  to  be  a  neceffary  d  Ingredient  in  the  Expofition  of  all 
Laws.     For  (as  Kx\'koi\zfays)  cum  de  toto  genere  lex  dicit,  atque  aliquid  iis  in  rebus  contra  ge- 
neralem  legis  comprehenfionem  exiftit,  turn  percommode  accidit  ut  qua  parte  fcriptor  legis  aliquid 
prsetermiferit  ac  peccaverit  omnino,  ac  femel  locutus,  id  quod  praetermifium  fit  corrigatur,  quod 
etiam  legifiator,  fiadeflet,  admoneret,  etiamfi  jam  legem  tulifiet.     And  Experience fhews  us  that  no 
iibDi'  taStud<5    haw-makers  can  e  forefee  all  things  which  may  happen,  and  therefore  it  is  fit  that  if  there  is  any  Defetl  in 
fo.  48.  the  Law,  itfoould  be  reformed  by  Equity,  which  is  no  Part  of  the  Law,  but  a  {  moral  Virtue  which  cor- 

f  1  Finch  40.    re^s  the  Law.     Nam  dirigens  et  directum  funt  diverfa,  et  fie  Equitas  five  Epichaia  non  jus  legiti- 
3.  Finch  56.       mum  eft,  led  juris  legitimi  emendatio,  et  Tuftitias  diredtio.     And  Gerzldus  aOdo,  whowroteaCom- 

P1eced.Cha.244.  a     -n       1  7  •      ^     r  „   t  n    •  1  •     •  »   l  •     •  ... 

mentary  upon  Armotle,  puts  this  Cafe :    £  Lex  eft  in  quadam  civitate  quod  peregnni  muros  civitatis 

puAvlth'Vome    afcendentes  capite  puniantur,  contingit  autem  quod  peregriniinnocenter  tranfeuntes  per  illamcivi- 

littie  variation    tatem  audiverunt  clamorem  quod  hoftes  contra  civitatem  repente  irruerunt,  qui  peregrini  promptiores 

Lik^CafeDr.  &  1Llam  ^ives  muros  afcenderunt,  et  urbem  defendentes  falvaverunt ;  nunc  ergo  quid  juris?  utrum' 

stud. lib.  1.  cap.  mori  debeant  ficut  lex  dicit  ?  refpondit  Epichaia  quod  non,  quia  contra  jus  naturale  eft  reddere 

malum  pro  bono,  nee  legifiator,  fi  prasfens  fuiflet,  reos  dixiflfet.     From  whence  the  Reader  may  obfervc 

how  convenient  a  Thing  this  Equity  is,  and  the  wife  Judges  of  our  Law  defervs  great  Commendation 
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for  having  made  Ufe  of  it  where  the  Words  of  the  Law  are  rigorous,  for  thereby  they  have  f of  levied  the 
Severity  of  the  Text,  and  have  made  the  Law  tolerable. 

a  The  other  Kind  of  Equity  differs  much  from  the  former,  and  is  in  a  Manner  of  a  quite  contrary  Ef-  *  Co.  isxt.  i,i.)i. 

feci,  and  may  well  be  thus  defined,  Equitas  eft  verborum  legis  dire&io  efficacius,  cum  una  res  folum-  4Bac'  Abt\**r' 

rnodo  legis  cavetur  verbis,  uc  omnis  alia  in  sequali  genere  eifdem  caveatur  verbis.     And  this  Defi-  t>  Braa.  fo.  £'.ii 

nition  feems  agreeable  to  that  p/Bra&on,  which  is  thus,  b  Equitas  eft  rerum  convenientia  ous  in  pa-  §  5-  co.Liu.24. 

.*  •       ■  f      °      ■         1    V  i  •  •       L  •  J-'-  •  r~  ..  b.  Wells  Symb. 

nbus  caufis  pana  defiderat  jura,  et  omnia  bene  coasquiparet,  et  dicitur  equitas  quafi  sequahtas.  pt.i.  fo.  i76.b. 
So  that  when  the  Words  of  a  Statute  enact  one  Thing,  they  enact  all  other  Things  which  are  in  the  like  2Brownl-  iob- 
Degree.     c  As  the  Statute  which  ordains  thai  in  an  Aclion  of  Belt  againft  Executors  he  who  comes  fir  ft  cstat.oEd  i. 
by  Diftrefs  fhall  anfwer,  is  extended  by  Equity  to  Admifiilirators,  and  fuch  of  them  as  comes  firs!  by  Dif-  cap.3.  Seethe 
trefs  Jhall  anfwer  by  the  Equity  of  the  faid  Statute,  quia  funt  in  sequali  genere.     And  the  Aft  of  4  H.  ^(hTi^fh)? 
4.  cap.  8.  gi:  es  a  fpecial  Afifize  to  him  who  is  diffeized  and  oufted  of  his  Land  by  Force  againft  the  Dif-  J 
feizor,  and  enacts  that  he  fhall  recover  againft  him  double  Damages;  and  in  the  Book  of  Entries  dfo.  $  Raft,  int* 
406.  it  appears  that  the  Plaintiff  recovered  by  Judgment  double  Damages  in  an  Affize  of  Nufance  for  hft' Edlt;  W"*" 
turning  a  Water  courfe  with  Force,  to  the  Nufance  of  his  Mills,  wherein  it  was  found  for  the  Plaintiff, 
and  yet  there  he  was  not  oufted  of  his  Land,  nor  did  he  fuffer  any  Diffeizin,  but  only  a  Nufance  to  the 
Damage  of  his  Freehold,  viz.  of  his  Mills,  whereof  he  continued  feized:  So  that  by  the  Equity  of  the 
faid  Statute  the  Plaintiff  recovered  his  double  Damages  for  the  Nufance,  becaufe  it  is  in  like  Degree 
with  a  Diffeizin  of  Land.     e  And  the  Statute  of  Gloucefter  gives  an  AFiion  of  Was!  and  the  Punifh-  L^p'.^Sef 
ment  therein  againft  him  that  holds  for  Life  or  for  Tears,  and  by  the  Equity  thereof  a  Man  Jhall  have  an  Ante  i7s  (a); 
Aclion  of  Waft  againft  him  who  holds  but  for  a  Tear,  or  for    20  Weeks,  and  yet  this  is  out  of  the  there  cite!  * 
Words  of  the  Act,  for  he  that  holds  but  for  one  Tear  does  not  hold  for  Tears,  but  it  is  within  the  Intent 
of  the  Ad,    and  the  Words   which  enact  the  one  do  by  Equity  enacl  the  other.     And  fo  there  are  an  ■ 
infinite  Number  of  Cafes  in  our  Law  which  are  in  equal  Degree  with  others  provided  j  or  by  Statutes, 
and  are  taken  by  Equity  within  the  Meaning  of  thofe  Statutes.     And  from  hence  it  appears  that  there 
is  a  great  Diverfity  between  thefe  two  Equities,  jor  the  one  abridges  the  Letter,  the  other  enlarges  it, 
the  one  diminifloes  it,  the  other  amplifies  it,  the  one  takes  from  the  Letter,  the  other  adds  to  it.     So  that 
a  Man  ought  not  to  reft  upon  the  Letter  only,  nam  qui  hseret  in  litera,  hsret  in  cortice,  but  he  ought 
to  rely  upon  the  Senfe,  which  is  temperated  and  guided  by  Equity,  and  therein  he  reaps  the  Fruit  of  the 
Law,  for  as  a  Nut  confifis  of  a  Shell  and  a  Kernel,  fo  every  Statute  confifts  f  of  the  Letter  and  the  Senfe,  ^°and  *£6* 
and  as  the  Kernel  is  the  Fruit  of  the  Nut,  fo  the  Senfe  is  the  Fruit  of  the  Statute.     s  And  in  order  to  Bo°ks  "J1"2  ci£- 
form  a  right  Judgment  when  the  Letter  of  a  Statute  is  reftrained,  and  when  enlarged,  by  Equity,  it  is  a  ed' 
good  Way,  when  you  per  ufe  a   Statute,  to  fuppofe  that  the  Law-maker  is  prefent,  and  thai  you  have  %  Hardr.  203. 
afked  him  the  Quefttion  you  want  to  know  touching  the  Equity,  then  you  muft  give  yourfelf  fuch  an  An-  3^b-  3Slv  , 
fwer  as  you  imagine  he  would  have  done,  if  he  had  been  prefent.     As  for  Example,  in  the  Cafe  before  4 
mentioned  where  the  Strangers  fcale  the  Walls,  and  defend  the  City,  fuppofe  the  Law -maker  to  be  prefent 
with  you,  and  in  your  own  Mind  put  this  Queflion  to  him,  fhall  the  Strangers  be  put  to  Death  ?  then 
give  yourfelf  the  fame  Anfwer  which  you  imagine  he,  being  an  upright  and  reafonable  Man,  would  have 
given,  and  you  will  find  that  he  would  have  faid,  "  they  fhall  not  be  put  to  Death."    So  in  the  Cafe  of  the 
Glebe-lands  of  Parfons,  if  the  Law- makers  had  been  afked  whether  they  intended  that  the  King  fhould 
have  all  Par fonages  and  Vicarages,  and  their  Glebe-lands,  they  would  certainly  have  faid,  "   God  for  - 
lid."     And  fo  if  the  ^ueflion  had  been  put  to  them  in  the  other  Cafe,  whether  one  of  the  Adminifirators 
fhould  anfwer  at  the  grand  Diftrefs,  they  would  have  an  fwer  ed,  "  Tes,  for  in  this  Refpetl  they  are  to 
be  looked  upon  as  Executors."     And  therefore  when  fitch  Cafes  happen  which  are  within  the  Letter,  or 
cut  of  the  Letter,  of  a  Statute,  and  yet  don't  directly  fall  within  the  plain  and  natural  Purport  of  the 
Letter,  but  are  in  fome  Meafure  to  be  conceived  in  a  different  Idea  from  that  which  the  Text  feems  fs 
exprefs,  it  is  a  good  Way  to  put  Queftions  and  give  Anfwer s  to  yourfelf  thereupon,  in  the  fame  Manner 
as  if  you  were  actually  converfing  with  the  Maker  of  fuch  Laws',  and  by  this  Means  you  will  eafdyfind 
out  what  is  the  Equity  in  thofe  Cafes.     And  if  the  Law-maker  would  have  followed  the  Equity,  not- 
withft a -iding  the  Words  of  the  Law,  (as  Ariftotle  fays  he  would,  for  he  fays,  quod  etiam  legiflator, 
fi  adeiTet,  admoneret,  etiamfi  jam  legem  tuliflec)  you  may  fafely  do  the  like,  for  while  you  do  no  more 
than  the  Law-maker  would  have  done,  you  do  not  acl  contrary  to  the  Law,  but  in  Conformity  to  it. 
And  fo  the  Judges  did  in  the  principal  Cafe  here  by  following  Epichaia.     And  where  the  Statute  of 
37  H.  8.  cap.  8.  took  away  Clergy  from  him  that  ftole  any  Horfe,  and  the  Statute  of  1  Edw.  6.  cap. 
12.  enabled  that  thofe  who  were  attainted  of  ft  eating  Horfes  fhould  not  have  their  Clergy,  but  that 
in  all  other  Cafes  of  Felony  Perfons  attainted  fhould  have  their  Clergy,  I  by  no  Means  commend  the  Scru- 
pukfity  of  the  Judges  in  thofe  Times,  who  took  the  Law  to  be  thereupon,  h  that  he  who  ftole  one  Horfe  M****- & 
only  fhould  have  his  Clergy,  and  therefore  procured  the  Acl  of  %  Edw.  6.  cap.  33.  to  be  made,  which  *Wwk?p.di 
oufted  him  of  his  Clergy  who  ftole  one  Horfe  only,  for  where  the  Statute  fpeaks  of  ftealing  Horfes,  altho'  345'  §  39« 
itfpeaks  in  the  plural  Number,  yet  by  Equity  (which  confiders  the  Intent  of  the  Legiflature)  it  ought 
alfo  to  comprehend  onefingular  Horfe  only,  and  that  as  fully  as  if  it  had  faid  (Horfes  or  Horfe)  and  the 
Claufe  in  the  Acl,  which  fays  that  in  all  other  Cafes  of  Felony  Perfons  attainted  thereof  fhall  have  their 
Clergy,  is  to  be  interpreted  and  intended  of  others  than  thofe  who  fteal  Horfes  or  a  Horfe  ;for  as  the  Sta- 
tute of  Gloucefter,  which  gives  an  Aclion  of  Waft  againft  him  that  holds  for  Tears,  in  the  plural  Num- 
ber, may  be  taken  to  comprehend  him  who  holds  but  for  one  Tear,  fo  may  the  faid  Statute  which  J leaks 
of  Horfes  in  the  plural  Number,  be  interpreted  to  comprehend  one  Horfe  in  the  fingular  Number*     And 
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*  Hardr  2o8    t r  be/aidJhat  J  "-XT1  m  ths  Ca&  to  this  lt  »*>  he  ^fwered  that  fo  it  is  alfo  in  the  other 

Ante 46(1).^,  Laj<:    but  Equity  knows  no  Difference  *  between  penal  Laws  and  others,  for  the  Intent,  (which  is  the 

truddon.         only  Thing  regarded  by  Equity,  as  may  appear  to  every  one  who  purfues  the  Method  of  Enquiry  by  Way 

of  gueflion  and  Anfwer  in  the  Manner  before  intimated)  ought  to  be  followed  and  taken  for  Law  as  well 

t  Ante  ao,.*c.  tn  penal  Laws  as  in  others.     And  this  King  of  Learning  is  largely  treated  of  in  the  Cafe  of  Scradlin*  v 

Morgan  before  reported,  where  the  Reader  will  find  much  Matter  upon  this  Head.     And  my  Advice  to 

the  Student  is,  that  when  he  conceives  any  Doubt  upon  a  Statute,  he  will  have  thefe  two  Equities  ready 

in  his  Mind,  andpurfue  the  Inftruclions  before  given,  and  he  will  perceive  great  Light  and  Mftcnce 

from  them,  as  I  have  done  heretofore.  J  ' 


A  Report  of  a  'judgment  given  in  the  King's  Bench  in  Hillary  Term  in  the  feventeenth 
Tear  of  the  Reign  of  Queen  Elizabeth,  in  a  Bill  of  Attachment  upon  a  Prohibition  fued 
by  William  Soby  for  hi mf elf  and  the  Queen  agaln/l  John  Molins  Parfon  of  the  Church  of 
Thaidon-Garnon  in  the  County  of  EfTex,  for  fulng  him  in  Court -chrifti  an  for  the  Tithes 
of  the  Branches  above  20  Tears  old  growing  upon  great  Trees  called  Horn-beams  0)  the 
Age  of  20  Tears  and  more.  And  the  Record  was  entered  In  Hillary  Term  1 6  Elizabeth, 
Rot.  354.  and  was  as  follows. 

Eft*.       "R  E  ic  remembered  that  othervvife,  viz,  in  the  Term  olSt.  Michael  in  the  14th  and  15th  Years  of 

WPrtedent  the  Reign  ot  the  Lady  EUzaheth™™  Qi>een  of  England,  before  the  fame  Lady  the  Queen  an 

Raft.  Entr.  4g9.  Weftminsler  came  William  Soby  of  Thaidon-Garnon  otherwife  Garnifh  in  the  County  of  EJfex,  who  as 

b-49o.  well  for  the  Lady  the  Queen  as  for  himfelf  profecutes,  by  Richard  Befl  his  Attorney,  and  brought 

here  into  the  Court  of  the  faid  Lady  the  Queen  then  there  his  certain  Bill  againft  John  Molins, 

Rector  of  the  Parochial -church  of  Thaidon-Garnon  otherwife  Garnifh  aforefaid,  in  theCuftody  of  the 

Marlhal,  &c.  of  a  Plea  of  Trefpafs  and  Contempt  againft  thofe  who  profecute  in  the  Court  Chri- 

ftian  contrary  to  the  royal  Prohibition  to  the  contrary  thereof  to  them  firft  direded  and  delivered. 

And  there  are  Pledges  of  profecuting,  viz.  John  Doe  and  Richard  Roe.     Which  faid  Bill  follows' 

in  thefe  Words,  viz.  EJfex,  viz.  William  Soby  of  Thaidon-Garnon  otherwife  Garnifh  m  the  County 

of  EJfex,  who  profecutes  as  well  for  the  Lady  the  Queen  as  for  himfelf,  complains  of  John  Molins, 

Rector  of  the  Parochial-church  of  Thaidon-Garnon  otherwife  Garnifh  aforefaid,  in  the  Cuftody  of  the 

Marlhal  of  the  Marfhalfea  of  the  Lady  the  Queen  before  the  Queen  herfelf,  for  this,  to  wit,  where- 


as 
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as  u  a  Statute  made  in  a  Parliament-  of  Lord  &fa«ri  late  King  of  England  the  thirMtem  the 
Conqucftin  the  45th  Year  of  his  Reign  held,  among  other  Things  it  was  ordained  that  Tithes 
ft.ll  not  be  given  of  great  Trees  of  the  Growth  of  20  Years  and  more,  neverthelefs  the  afor  f  c 
John,  not  ignorant  of  the  PremuTes    but  contriving  him  the  aforefaid  William*  contrary  to  the  due 
*orm  of  the  Law  of  the  Realm  of  England,  and  contrary  to  the  Tenor  and  Effect  of  the  Sta^ut? 
aforefaid,  unduly  to  aggrieve,  opprefs,  and  fatigue,  him  the  fatd  William  in  the  Court  Chriftian 
beiore  the  reverend  and  excellent  Man  John  Hammond  Doctor  of  Laws,  of  the  Confiftorv  Court  of 
the  Bifhop  of  London  Official  lawfully  conflicted,  the  20th  Day  of  April  in  the  I4th  Year  of  the 
Reign  of  the  Lady  the  Queen  now,  at  Thaidon  Garnon  otherwife  Garnijh  aforefaid,  of  and  for  the 
withdrawing  of  Tithes  of  the  Branches  called  Loppings  of  certain  great  Trees  in  a  certain  Place  cal- 
led Gines-park  within  the  Panfh  of  fhaidon-Gamon  otherwife  Garnijh  aforefaid,  and  the  Bounds 
Limits  and  Places  titheable  of  the  fame  Parifh,  lately  growing,  and  by  him  the  faid  William  lately 
cut  anc Helled idown,  hath  drawn  in  Plea,  craftily  and  fubtilely  libelling  againft  the  fame  William 
in  the  Court-Chnftian  aiorefaid  for  the  withdrawing  of  the  Tithes  of  100  Cart-loads  of  combuf- 
Qble  Wood    cal.ed  the  Loppings  of  Trees,  in   and  of  a  certain  Wood  called  Gme's-park  erowine 
armng,  and  happening,  within  the  aforefaid  Parifh  ofThaidon-Garnon  otherwife  Garnifh,  where  in 
Truth  the  aforefaid  Trees  by  the  aforefaid  William  cut  down,  from   which  the  Branches  aforefaid 
came,  and  the  Branches  aforeiaid  in  Form  aforefaid  cut  off,  were  of  the  Growth  of  20  Years  and 
more.      And  the  fame  John  him  the  faid  Wdliam  by  the  Officer  of  the  Court-Chriftian  aforefaid 
on  that  Occafion  to  be  cited,  and  before  the  aforefaid  Judge  Spiritual  in  the  faid  Court-Chriftian 
to  appear,  and  to  the  fame  John  of  and  for  the  withdrawing  of  the  Tithes  aforefaid  of  the  Bran- 
ches or  great  Trees  aforefaid  to  anfwer  hath  unjuftly  compelled,  and  that  Plea  in  the  fameCourt- 
Chnft.an  then  and  there  hath  proiecuted    and  him  the  faid  Wilham  to  make  Payment  to  the  fame 
^  for  the  Tunes  of  the  Branches iof the  faid  great  Trees  by  the  definitive  Sentence  of  the  faid 
Court-Chruuan  with  all  his  M,ght  hath  endeavoured  and  contrived,  in  Contempt  of  the  faid  Lady 

t'/QUTn  W'  /SaT  VT  Tm  °f  thC,  Sr3T  Taf0rcfa'd'  and  t0  the  DamaSe  of  Wn  the  faid 
Willtam  Soby  ico/.    And  therefore  as  we.l  for  the  Lady  the  Queen  as  for  himfelf  he  produces  the 

And  now  at  this  Day    viz.  Saturday  next  after  the  OcW  of  St.  Biliary  in  this  fame  Term 
«ntil  which  Day  the  aforefed  John  had  Leave  to  imparl  to  the  Bill  aforefaid,  and  then  to  anfwer'  * 

&c  before  the  Laoy  the  Queen  at  Wejtminfter  czmc  n  well  the  aforefaid  William  by  his  Attorney 
aforefaid,  as  the  aforefaid  John  by  William  Stamp  his  Attorney.     And   the  fame  John  defends 
the    Force   and    Injury    when,   &c.    all   Contempt  and    whatever,    &c.    and    fays  that  he  hath  See Dv  ,„  * 
not  ,  ,,-ofecuted  in  the  Court- Chnftiar .aforefaid  after  the  royal  Prohibition  to  himTherein  di  ed  d  *    '   ?   * 
in  Manner  and  Form  as  the  aforefaid  William  Soby  above  againft  him  complains  :    And  of  this  he 
puts  himfelf  upon  the  Country    and  the  aforefaid  William  likewife.     But  for  obtaining  the  Writ 
of  the  Lady  the  Queen  of  Consultation  in  this  Behalf,  the  fame  John  fays  that  the  Branches  called 
Loppings  of  Trees,  for  the  Tithes  of  which  Branches  he  the  fame  John  the  faid  William  in 'the  Court 
Chnfhan  aforefaid  drew  in  Pea  were  the  Branches  of  Trees  called  Hornbeam-po/levger-Trees  «Z" 
ing  in  the  aforefaid  Place  called .Gtnfs-Park,  within  the  Parifh  of  Thaidon- Garnon  otherwTfe hZnl/h 
aforefaid  ;  and  that  the  aforefaid  Trees,  upon  which  the  Branches  aforefaid  grew,  were  topped  and 
lopped   before  any  of  the  Branches  aforefaid,  for  the  Tithes  of  which  herfie  Yarn  IjZtoUns 
drew  in  Plea  the  faid  Wtlham  Soby,  of  the  Trees  aforefaid  grew.     And   becaufe  the  JnrtLTT; 
ham  Soby  the  fame  Tithes  of  the  Branches  aforefaid  withdrew,  he  the  fame  John, ^  then  bet  ££ 
tor  of  the  parochial  Church  aforefaid,  the  faid  William  in  the  Court-Chriftian  aforefaid,  before  the 
Prohibition  aforefaid  in  Form  aforefaid  thereof  dinged  and  delivered,  for  the  withdrawing  of  he 
Tithes  of  the  faid  Branches  drew  in  Plea,  as  it  was  well  lawful  for  him  to  do.     And  thfs  he    < 
ready  to  verify    wherefore  he  prays  Judgment,  and  the  Writ  of  the  Lady  the  Queen  of  Confulta 
tion  in  this  Behalf  to  be  granted  to  him,  &c.  „■■■■■.'    v-umuitd 

i  Kf  theufre{fld}  Wf^5oby  fays   that,  by  any  Thing  by  the  aforefaid  John  Molins  above  by  „  .  . 
pleading  alledged,  the Tame .John  the  Writ  of  the  Ladyfthe  Queen  of  Confutation  by  no  Means  PlaktJffdw< 
ought  to  have,  becaufe  he  ays  that  the  Plea  aforefaid  by  the  faid  John  in  Manner  and  Form  afore 
faid   above  by  pleading  pleaded,    and  the  Matter  in  the  fame  contained    are  inefficient  in  I L 
to  obtain  the  Writ  of  the  faid  Lady  the  Queen  of  Confultation,  to  which  h th  I  TwZmZ 
no  Neceffity    nor  is  by  the  Law  of  the  Land  in  anywife  bound  to  anfwer,  wherefore TorWant :  of 
a  fuffic.ent  Anfwer  in  this  Behalf  he  the  fame  William  Soby  prays  Judgment    and  hi    Dama^  J 
forefaid  by  the  Occafion  aforefaid  to  be  adjudged  to  him    &c  u§menr'  and  llls  images  a- 

And  the  aforefdd  John  Molins  fays,  that  the  Plea  aforefaid  'by  him  the  faid  John  in  Manner  and 
Form  aforefaid  above  by  plead.ng  pleaded,  and  the  Matter  in  the  fame  contained    are  2£d  and  I 
Efficient  in  Law  to  obtain  the  aforefaid  Writ  of  the  faid  Lady  the  Queen  ofS.,118        u    i 
faid  Plea   and  the  Matter  in  the  fame  contained,  he  the  fame  ^1  iSelTy   o  ve°, ty  [TP r0V t 
the  Court,  &c.     And  becaufe  the  aforefaid  WilUam  Soby  to  that  Plea  hath  not  anfweredTor  the 
fame  hitherto  in  any  wife  denied,  he  the  fame  John  as  before  prays  Judgment    and   he'  ^ °:r     f 
the  aid  Lady  the  Queen  of  Confultation  to  beiranted  to  him!  &c.   TnTb  cauf'the  Cou      o 
the  Lady  the  Queen  here  is  not  yet  advifed  of  giving  their  Tudo-ment  of  and  „nnn  \hl  v >        <r 
Pay  is  given  to  the  Parties  aforefaid  before  th?  Lady  the  {geTat  We^ZV^  WeZf^ 


[oinder  in  De- 
murrer, 


Continuance, 


next- 


a  jo  Hillary  Term  17  Elizabeth,  in  B.  R. 

next  after  eighteen  Days  of  Eafier,  to  hear  their  Judgment  of  and  upon  the  Premiffes,  becaufe  the 
Court  of  the  Lady  the  Queen  here  thereof  not  yet,  &c. 

And  jo  there  were  further  Continuances  *  becaufe  the  Court  zvould  advife,  until  Hillary  Term  ly  Eliz. 

the  case.   Y  T  appears  by  the  Record  that  the  Plaintiff  complains  againft  the  Defendant,  for  that  whereas  by 
HULTerm  17     *■    the  Statute  of  45  Ed.  3.  cap.  3.   it  is  ordained  that  no  Tithes  fhall  be  given  of  great  Trees  of 
E!,z'       PoI    the  Growth  of  20  Years  and  more,  yet  the  Defendant  hath  drawn  him  into  the  Court-Chriftian,  the 
UnSTho'Vf  20  Day  of  April  m  the  14th  Year  of  the  prefent  Queen,  for  withdrawing  the  Tithes  of  Branches 
Yeeafsgan°/more  called  Loppings  of  certain  great  Trees  growing  in  a  Place  called  Gine's-park  within  the  Parifh  of 
arewt  fuch    '  Thaidon-Garnon,  and  cut  down  by  the  Plaintiff,  where  in  Fadt  the  faid  Trees,  and  alfo  the  Branches 
fntendTd°biaheis  cut  down,  were  of  the  Growth  of  20  Years  and  more.     And  to  this  the  Defendant  has  pleaded  in 
statute  of  45  Ed.  gar)  that  the  Branches  called  Loppings  of  Trees,  for  the  Tithe  whereof  he  fued,  were  Branches  of 
t3he7fr'enotSm-  Trees  called  Hornbeam-pollengers  growing  in  the  faid  Place  called  Gine's-park,  within  the  faid  Pa- 
ber.norfervke-  rifh,  anc]  that  the  faid  Trees,  upon  which  the  faid  Branches  grew,  were  topped  and  lopped  be- 
SSy2forE'  fore' any  of  the  Branches,  for  which  the  Tithes  were  demanded,  grew,  and  therefore  that  he  (the 
fuel,  and  there-  £)efencjant)  being  Parfon  at  the  Time  of  cutting  them  down,  drew  the  Plaintiff  into  Suit  for  the 
curtedowneattheat  Tithes,  as  it  was°lawful  for  him  to  do.     And  upon  this  they  demurred  in  Law. 
or  any  greater         ^^  the  Matter  was  argued  at  large  at  the  Bar  by  Atkinfon  on  the  one  Side,  and  by  Anderfon 
TitoKbe    on  the  other  Side.     And  Bell  an  Apprentice  was  alfo  of  Counfel  in  the  Cafe.     And  he  fpoke  to 
paid  for  them,    the  Matter  the  fame  Day  with  the  other  Counfel,  after  their  Arguments  on  both  Sides.     And  it 
Retfon  Titheme  was  faid  againft  the  Defendant,  that  he  ought  not  to  have  Tithes  here,  becaufe  the  Trees  are  old 
ihaii  alfo  be  paid  Trees  aDOve  the  Age  of  20  Years,  in  which  Cafe  they  are  an  Inheritance,  and  for  cutting  down 
^Loppings  of  Trees  above  the  Age  of  20  Years  a  Man  fhall  have  an  Action  of  Waft,  and  fhall  fay  therein  that 
'Sthe°Ahey  the  Termor  has  cut  them  down  to  his  Difherifon.     And  if  a  Man  has  an  Inheritance  in  the  Trees, 
ofzo  Years  fnd  and  they  themfelves  are  an  Inheritance,  from  thence  it  follows  that  no  Tithe  fhall  be  paid  of  them, 
waTf  cSomPi"     f°r  Tithes  are  payable  of  the  Increafe  of  the  Inheritance,  as  of  Hay,  Apples,  and  fuch  like,  which 
incumb.T5V     are  Chatties,  but  not  of  that  which  is  an  Inheritance  in  itfelf,  as  Trees  above  the  Age  of  20  Years 
fr«  dV^  Tz  are.     And  this  is  proved  by  the  faid  Statute  of  45  Ed.  3.  cap.  3.  which  ordains  that  touching  Tithes 
rpywernSs!oo6'  0f  great  Wood  of  the  Age  of  20  Years,  or  of  greater  Age,  a  Prohibition  in  fuch  Cafe  Jh  all  be  granted 
Tinted'  upon  Attachment,  as  hath  been  ufed  before  this  lime ;  which  Words  (as  hath  been  ufed  before  this  Time) 
where  it  is  faid   fhew  us  what  the  Common  Law  was,  and  that  at  the  Common  Law  Tithes  were  not  payable  for 
Sa.dehniedato     great  Wood  before  the  faid  Statute,  fo  that  the  Statute  is  made  in  a  Confirmation  of  the  Common 
be  Law,  Pafth.  Law#     ">  And  to  this  Purpofe  was  cited  the  Opinion  of  Belknap  in  50  Ed.  3.  in  the  Cafe  of  an  Ac- 
llkluiaiuL  tachment  upon  a  Prohibition  for  a  Suit  in  the  Spiritual  Court  for  the  Tithes  of  great  Trees,  where 
Fittiphcc.   see  ne  favS}  «  jt  never  was  feen  that  Tithes  were  demanded  of  great  Trees,  nor  of  Timber,"  which 
mndLm?'       Saying  of  his  was  within  five  Years  of  the  making  of  the  faid  Statute  of  45  Ed.  3.     So  that  he,  who 
lived  Tn  the  Time  before  the  Aft  was  made,  teftifies  that  there  never  was  an  Inftance  before  the 
"  *  Jf-  6^>     Act  where  Tithes  had  been  paid  of  fuch  great  Trees,  and  the  Reafon  thereof  is,  becaufe  they  were 
43     gse24°*  an  Inheritance  of  themfelves.     And  as  Tithes  fhall  not  be  paid  of  the  Trees  themfelves,  fo  fhall 
JoHb  5li5d  At   not  theY  be  Paid  of  the  Branches  which  come  of  the  Loppings  and  Toppings  of  the  great  Trees, 
wchmentL     for  if  the  Tree  itfelf,  which  is  the  principal,  be  excufed  from  paying  Tithe,  fo  fhall  the  Branches 
Prohibition  7.    thereof,  which  follow  the  Degree  of  the  Principal,  be  alfoexcuied,  and  efpecially  in  this  Cafe,  be- 
4s!*b.5'  "  9'    caufe  the  Branches  are  of  the  Age  of  20  Years  and  more,  which  Age  makes  them  to  be  accounted 
great  Trees  themfelves.    And  for  thefe  Reafons  it  was  prayed  that  the  Defendant  might  be  convic- 
ted of  the  Contempt. 
Curia.  And  the  Juftices  did  not  argue  the  Matter  openly,  but  at  laft  they  agreed  among  themfelves  that 

eswainft.643.  Tithes  were  due  to  the  Defendant  in  this  Cafe,  and  they  granted  him  a  Confultation.  And  be- 
"i&Ate.fi4o.  caufe  they  did  not  openly  declare  the  Reafons  of  their  Judgment,  I  afterwards  enquired  them  of 
p>'3'i'iTcaib  Wray  Chief  Juftice  of  England,  who  told  me  that  the  Reafon,  upon  which  he  and  his  Companions 
55^VFind™3!  gave  the  Judgment,  was,  becaufe  the  Trees  are  of  a  bafe  Nature,  and  are  not  Timber,  nor  can  be 
i*inft.  643-  of  any  Service  in  Building,  for  they  cannot  in  their  Nature  endure  long,  but  they  are  only  fit  for 
Zcumb.0^'  Fuel,  and  other  trifling  Ufes.  And  therefore  if  the  Hornbeams  themfelves  had  been  cut  down, 
oegge  242.  Tithes  fhould.  have  been  paid  for  them,  and  by  the  fame  Reafon  they  fhall  be  paid  for  the  Bows 
sSpU  5AT„  and  Branches  of  them  ;  for  the  Branches,  which  are  of  the  Age  of  20  Years  and  more,  fhall  be  of 
*otis-  the  fame  Nature  with  the  Trees  out  of  which  they  fpring  and  grow,  and  of  no  other  Nature. 

Ibo'eStedaTSe c  For  if  the  Tree  itfelf  is  priviledged  from  Tithes,  fo  fhall  the  Germins  above  20  Years  of  Age 
HeaaoftLfcafe!  which  °tow  from  it  be  priviledged,  as  the  Germins  of  that  Age  of  Oak  and  Afh,  and  fuch  like, 
f  s.  p.  refoived  ^j.  btTexempt  from  the  Payment  of  Tithes  as  well  as  the  Oak  or  Afh  itfelf  fhall,  for  he  faid 
c.BS.'.Roi.Abr.  that  a  Branch  above  20  Years  of  Age  of  an  Oak,  or  Afh,  or  the  like,  may  be  of  Service  in  Build- 
640.pl6.Croj.  .  and  tiierefore  \t  fhall  be  exempt  from  Tithe,  as  well  as  the  principal  Tree  fhall.  But  Horn- 
wycomPi.ut  beams  (hall  pay  Tithes,  tho'  they  are  of  the  Age  of  40  or  50  Years,  as  Hafels,  or  Sallows,  and 
'tT-Se the  like>  foa11  do>  and  the  great  ^Wfpecified  in  the  faid  Statute  is  to  be  intended  of  Wood  which 
l«ra™o7otherqonfi.ftsofTrqeg  of  Value,  d  as  of  Oaks  and  Afhes,  and  Elms,  and  fuch  like,  but  not  of e  Horn- 
cibmofthethe  beams,  f  Sallows,  Hafels,  Maples,  and  the  like,  which  in  all  Ages  ought  to  pay  Tithes,  and  fo 
counny  to  put  fhall  the  Branches  which  fprout  from  them,  of  what  Age  foever  the  fame  be.  And  all  this  he 
Tr«3  torth°eUfeS  faid  to  me,  and  for  this  Reafon  they  granted  the  Confultation,  as  he  faid.  And  the  Judgment 
of  good  Timber,  and  Confultation,  after  divers  Continuances,  were  as  follows. 

may  free  them,  y  At 

being  10  Years 

Growth  or  mote,  from  the  Payment  of  Tithes,  Noy  30,  finder  v,  Spencer. 


It 
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At  which  Day  before  the  Lady  the  Queen  at  Wefiminfter  came  the  Parties  aforefaid  by  their  The  judgment. 
Attornies  aforefaid,  whereupon  all  and  Angular  the  PremifTes  being  feen  and  by  the  Court  of  the 
faid  Lady  the  Queen  here  more  fully  understood,  and  mature  Deliberation  beino-  thereupon  had, 
for  that  it  feems  to  the  Court  of  the  faid  Lady  the  Queen  here  that  the  Plea  of  the  aforefaid  John 
Molins  above  by  pleading  pleaded,  and  the  Matter  in  the  fame  contained,  are  good  and  fufficient  in 
Law  to  preclude  the  faid  William  Soby  from  having  his  Action  aforefaid  againft  the  fame  John   and 
to  obtain  the  Writ  of  the  Lady  the  Queen  of  Confultation  to  the  fame  John,  it  is  confidered  *'  that  *  ,;„*««• 
the  aforefaid  William  take  nothing  by  his  Bill  aforefaid,  but  for  his  falfe  Claim  therein  be  in  Mercy,  31?- 
&c.     And  the  Writ  of  the  Lady  the' Queen  of  Confultation  to  the  fame  John  in  this  Behalf  is 
granted,  &t. 

And  the  Writ  of  Confultation  was  thus. 

"  Elizabeth  by  the  Grace  of  God  of  England,  &c.  To  the  reverend  and  excellent  Man  John  TheWritof 
"  Hammond  Doctor  of  Laws,  Official  of  the  Confiftory  Court  cf  the  Bimop  of  London  lawfully  con-  Co"rultatiun- 
1  ftituted,  Greeting.  Hath  fhewn  unto  us  John  Molins  Rector  of  the  parochial  Church  of  Thai- 
don-Garnon  otherwife  Garnifh  in  the  County  of  Effete*  that  whereas  he  in  the  Court  chriftian  be- 
fore you  had  impleaded  William  Soby  of  Thaidon-Garmn  otherwife  Garnifh  aforefaid,  of  this  that 
the  fame  William  the  Tithes  of  100  Cart-Loads  of  combuftible  Wood,  called  Lop-pings  of  Trees, 
in  and  of  a  certain  Wood  called  Gines-park  gi  owing,  arifing,  and  happening,  within  the  aforefaid 
Parifli  of  Thaidon-Garnon  otherwife  Garnifh,  and  to  him  the  faid  John  Molins  in  Right  of  the 
Rectory  aforefaid  belonging,  to  the  fame  John  Molins  had  refufed  to  pay,  the  aforefaid  William 
Sohy  late  in  our  Court  before  us  fuggefted,  that  whereas  in  a  Statute  made  in  a  Parliament  of 
Lord  Edward  late  King  of  England  the  third  after  the  Conqueft  in  the  45th  Year  of  his  Rei<m 
held,  among  other  Things  it  was  ordained,  that  of  great  Trees  of  the  Growth  of  20  Years  and 
more  Tithes  fhould  not  be  given,  and  thereupon  a  certain  Prohibition  at  the  Petition  of  the  afore- 
faid  William  to  the  fame  William  we  granted,  and  the  fame  to  you  caufed  to  be  directed,  by  Rea- 
fon  whereof  you  have  delayed  and  yet  do  delay  to  proceed  in  that  Caufe;  and  becaufe  upon 
Examination  of  the  Suggeftion  aforefaid  it  manifeftly  appears  to  us  that  the  Suo-oeftion  of  the 
aforefaid  William  in  our  Court  before  us,  as  aforefaid,  is  wholly  contrary  to  Truth,  we  there- 
fore being  willing  that  what  Juftice  advifes  in  the  PremifTes  be  done  to  the  Parties  aforefaid,  na- 
nny to  you  that  in  the  Caufe  aforefaid,  as  far  as  concerning  the  Tithes  of  the  combuftible  Wood 
aforefaid  called  Loppings  6f  Trees  before  you  is  only  litigated,  our  royal  Dignity,  and  the  Laws 
and  Statutes  of  our  Realm  of  England  in  that  Behalf  wholly  unhurt,  you  may  lawfully  proceed, 
and  further  do  what  to  the  Jurifdiction  ecclefiaftical  you  fhall  know  to  appertain,  our  faid  Pro- 
hibition to  you  before  directed  to  the  contrary  in  any  wife  notwithstanding.     Witnefs,  &V." 

From  this  Record,  which  is  agreeable  with  the  common  Practice  at  this  Bay,  the  Reader  may  obferve  Not*  bene  by  the 
the  Method  of  Proceeding  now  made  Ufe  of  to  attain  a  Confultation  in  thefe  Cafes,  which  differs  much  Reporter- 
from  the  ancient  Method,  as  I  take  it  ;  and  as  it  differs  much  therefrom,  fo  it  feems  to  me  to  be  the  wcrfe  Thatthemofcm 
Order  and  Form  of  Proceeding  in  thefe  Suits.     For  at  this  Day  upon  a  Surmife  to  have  a  Prohibition,  it  ^Tot^f* 
is  ufualfor  him  who  makes  the  Surmife  to  be  bound  in  an  Obligation  or  Recognizance  to  exhibit  a  Bill  of  Conlultation  b>\ 
Attachment  againft  the  Parly  wh  fues  in  the  Court  chriftian,  and  againft  whom  the  Prohibition  was  ScSt  Lp- 
awarded,  if  he  againft  whom  the  Prohibition  was  awarded  requires  it;  which  is  done  to  the  End  that  the  on  a  Prohibiticn 
Party  who  fues  in  the  Court  chriftian  may  be  brought  into  Court,  and  anfwer  to  the  Effeil  of  the  Surmife,  ind^Ttt 
which  is  contained  in  the  Body  of  the  Bill  of  Attachment,  and  avoid  it,  if  he  can,  either  for  Falfity  or  for  ancientv^ethod 
any  other  Matter,  and  thereupon  the  Parties  may  join  lffue  or  demur  in  Law,  and  if  upon  Trial  or  De-  &>"/«/«%- 
murrerthe  Matter  pajfes  for  the  Defendant  (who  fued  in  the  Court  chriftian),  then  he  fhall  have  a  Con-  "rM""dTs 
filiation  direcled  to  the  fpiritual  Judge  io  proceed,  which  Grant  of  a  Confultation  feems  to  me  to  be  very  mS» 
ftrange.     For  infuch  Attachment  upon  a  Prohibition  the  Defendant  is  not  Atlor  in  the  King's  Court  againft 
the  Plaintiff,  but  is  merely  a  Defendant,  as  other  Defendants  are  in  perfonal Anions,  or  in  Suits  founded 
upon  other  Contempts,  and  the  Attachment  is  fued  againft  him  as  againft  an  Offender  who  has  proceeded 
in  the  fpiritual  Court  contrary  to  a  Prohibition,  in  which  Cafe  if  it  is  found  or  confeffed  that  he  has  done 
fo,  he  ought  to  be  convitled  of  the  Contempt,  and  be  imprifoned  and  fined;  and  if  it  be  found  that  he  has 
not  proceeded  in  the  fpiritual  Court  contrary  to  the  Prohibition,  then  he  ought  to  have  Judgment  to  go 
without  Day.     But  to  plead  upon  the  Attachment  touching  the  Right  of  the  Tithes,  and,  if  it  is  found  for 
the  Defendant,  to  grant  him  a  Confultation,  as  the  Effeil  of  the  Judgment,  is  not  (as  I  apprehend) 
confonant  to  the  ancient  Form  and  Courfe  of  Law  ;  and  to  make  Ufe  of  fuch  a  Circumftance  as  to  have 
him,  at  who fe  Suit  the  Prohibition  was  granted,  bound  to  exhibit  an  Attachment  without  any  Procefs 
awarded,  and  fo  to  bring  him  in  voluntarily,  where  in  Appearance  he  is  compelled  involuntarily  to  anfwer, 
feems  rather  to  be  a  Confederacy  than  a  due  and  fair  Suit ;  and  alfo  to  furmfe  that  he  has  proceeded  con- 
trary to  the  Prohibition,  where  in  Fail  he  has  not,  is  a  Falfloood  and  a  Lie.     And  if  he  who  is  bound  to 
exhibit  his  Bill  upon  an  Attachment  will  not  do  it  when  he  is  required,  but  will  forfeit  his  Bond,  then  the 
King  fhall  have  the  Forfeiture,  inafmuch  as  the  Bondisufuallyma.de  to  him,  and  not  to  the  Party,  and 
then  the  Party  has  no  Way  to  bring  him,  who  had  the  Prohibition,  into  Court  to  plead  with  him,  which 
would  be  a  great  Defetl  in  the  Law,  if  there  was  no  other  Means  to  bring  the  Party  into  Court    and  to 
proceed  to  Trial  upon  the  Matter.     But  there  is  in  the  Regifter  a  Writ  which  is  called  a  Scire  faci  is  *«», 
quare  Confultatio  non  debeat  concedi  port  prohibitionem,  which  Writ  the  Party  who  fued  in  the 
fpiritual  Court,  and  was  delayed  by  the  Prohibition,  fhall  have  againft  him  who  obtained  the  Prohibition  ; 
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and  this  Writ  recites  the  Surmife  and  the  Prohibition  granted  thereupon,  which  is  to  the  Hurt  or  Dif- 
herifon  of '  hiniagainfi  whom  the  Prohibition  was  granted,  and  it  requires  the  Sheriff  to  warn  the  Party 
to  (hew  "  if  he  have  or  know  any  thing  to  fay  for  himfelf  why  our  faid  Writ  of  Prohibition  ought 
"  not  to  be  revoked,  and  our  other  Writ  of  Confukation  be  awarded  to  the  aforefaid  Official  or 
"  other  Judge  fpiritua',  &c.  to  proceed  in  the  Caufe  aforefaid,  and  to  do  further  and  receive 
"  what  our  Court  hath  confidered  in  this  Behalf."  And  as  it  may  not  be  improper  to  recite  the  Writ, 
it  here  follows  Word  for  Word. 

"  The  King  to  the  Sheriff  of  Effex  Greeting.  Whereas  we  lately,  at  the  Profecution  of  Thomas 
"  and  Roger  fuggefting  to  us  that  the  Chappel  of  Roger  is  fituate  within  the  Manor  of  the  faid 
"  Thomas,  that  the  faid  Roger  holds  the  Chappel  aforefaid  of  the  Advowfon  of  the  aforefaid  Tho- 
"  mas,  and  that  the  faid  Roger  and  all  his  Predeceffors  Parfons  of  the  Chappel  aforefaid  all  Tithes 
'•  as  well  greater  as  leffer  arifing  from  the  Demefn-  Lands  of  the  faid  Thomas  of  the  aforefaid  Manor, 
"  and  of  certain  his  Tenants  of  the  faid  Manor,  of  the  Gift  of  the  Anceftors  of  the  aforefaid  Thomas 
"  fometime  Lords  of  the  fame  Manor,  from  Time  immemorial  had  perceived  and  had,  and  that 
"  L.  Spark  Parfon  of  the  Church  of  Roger  claiming  thofe  Tithes  to  belong  to  his  Church  afore- 
"  faid,  the  faid  Thomas  and  Roger  thereof  had  drawn  in  Plea  before  the  Official  of  the  Bifhop  of 
"  Lincoln  in  the  Court  chriftian,  and  for  that  the  Plea  aforefaid,  as  it  was  faid,  touched  us  and 
ce  our  Crown  and  Dignity,  becaufe  the  Advowfon  of  the  Chappel  aforefaid  to  us  might  devolve  by 
"  Reafon  of  Wardfhip  or  Efcheat,  btcaufe  alfo  the  like  Tithes  in  certain  our  Demefnes  we  have 
"  beftowed,  and  hitherto  have  ufed  to  beftow,  and  alfo  many  great  Men  of  our  Realm  of  Eng- 
"  land  fuck  Tithes  in  their  Demefnes  have  likewife  ufed  to  beftow,  we  prohibited  the  fame  Official 
*'  that  he  mould  not  hold  that  Plea  in  the  Court-chriftian,  nor  any  Thing  which  might  turn  out 
"  to  the  Derogation  of  our  royal  Dignity  in  this  Behalf  attempt,  by  Reafon  of  which  Prohibition 
"  the  fame  Official,  as  we  have  heard,  hath  delayed  and  yet  doth  delay  to  proceed  in  that  Caufe, 
*'  to  the  no  fmall  Lofs  and  Grievance  of  the  faid  L.  and  to  the  manifeft  Danger  of  the  Difherifon 
c-  of  his  Church  aforefaid  :  And  now  on  the  Behalf  of  the  faid  L.  it  is  humbly  prayed  unto  us, 
"  that  whereas  in  the  Articles  to  the  Prelacy  and  Clergy  of  our  Realm  of  England  lately  granted  it 
"  is  contained,  that  in  Tithes,  Oblations,  Obventions,  and  Mortuaries  (when  they  are  propounded 
*'  under  thefe  Names)  our  royal  Prohibition  fhall  hold  no  Place,  we  would  be  willing  to  order  our 
"  faid  Writ  of  Prohibition  to  be  revoked,  and  to  award  our  Writ  of  Confukation  to  the  aforefaid 
"  Official  to  proceed  in  the  Caufe  in  this  Behalf,  we  being  willing  that  what  fhall  bejuft  be  done 
"  to  the  Parties  aforefaid  in  the  Premiffes,  command  you  that  you  make  known  to  the  aforefaid 
"  Thomas  and  Roger  that  they  be  in  our  Chancery  on  the  Morrow  of  the  Epiphany  of  our  Lord  next 
"  coming,  wherefoever  it  fhall  then  be,  to  fhew  if  they  have  or  know  any  thing  to  fay  for  them- 
"  felves  why  our  faid  Writ  of  Prohibition  ought  not  to  be  revoked,  and  our  other  Writ  of  Con- 
"  fultation  to  be  awarded  to  the  aforefaid  Official  to  proceed  in  the  Caufe  aforefaid,  and  to  do  fur- 
"  ther  and  receive  what  our  Court  fhall  confider  in  this  Behalf.  And  have  you  there  the  Names 
"  of  thofe  by  whom  you  fhall  make  this  known  to  him,  and  this  Writ.  Witnefs,  &c.  the 
"  Year,  &c" 
f.  n.  b.  54.  c  This  Writ  Fitzherbert  makes  Mention  of  in  his  Natura  Brevium  at  the  End  of  the  Writ  of  Coniul- 
tation,  and  he  feems  to  allow  of  it.  And  as  the  Writ  above  was  returned  into  the  Chancery,  fo  one  may 
have  the  like  Writ  in  every  other  Court  which  grants  Writs  of  Prohibition,  returnable  before  the  Judges 
of  the  fame  Court,  and  upon  eveiy  Caufe  fufficient  to  annul  the  Prohibition.  And  when  the  Defendant 
appears  upon  the  Writ,  he  may  anfwer  to  the  Matter  contained  in  the  Scire  facias  (for  it  comprifes  the 
Subftance  of  the  Matter),  or  if  it  is  neceffary  to  make  a  Declaration,  the  Plaintiff  may  declare  upon  the 
Writ,  and  the  Defendant  may  anfwer  to  the  Matter  which  the  Plaintiff  in  the  Scire  facias  has  objetled 
agqinfi  the  Surmife  upon  which  the  Prohibition  was  founded,  and  thereupon  they  may  proceed  in  Plea, 
and  by  that  Means  the  Right  and  Title  of  the  Tithes  may  be  tried;  and  if  it  is  found  for  the  Plaintiff  in 
the  Scire  facias,  then  he  fo  all  have  Judgment  to  have  a  Confutation  according  to  the  Reaueft  of  his  Writ 
of  Scire  facias,  and  if  it  is  found  againjl  the  Plaintiff,  then  the  Prohibition  fhall  ftand  in  Force,  and  he 
fhall  be  barred  from  having  a  Confukation.  And  this  Method  of  Proceeding  feems  to  me  to  be  more  agree- 
able with  the  Law  than  the  other,  and  therefore  I  would  advife  the  Student  to  put  in  Praclice  this  Writ, 
and  to  leave  the  other  Form. 
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A  Report  made  in  Hillary  Term  in  the  eighteenth  Tear  of  the  Reign  of  Queen  Elizabeth  of 
of  the  Opinions  of  Dyer  Chiej  Ju/iice  of  the  Common  Bench,  and  of  barham  one  of  the 
Queens  Serjeants,  Jufices  of Affize  and  Goal-delivery  in  the  County  of  Warwick,  in  cer- 
tain Cafes  of  Felony  which  came  before  them  at  their  Sefions  of  Goal-delivery  held  at 
Warwick  on  Friday  in  the  third  Week  of  Lent  in  the  fifteenth  Tear  of  the  Reign  of 
Queen  Elizabeth,  the  Record  whereof  here  follows. 

*TpHE  Delivery  of  the  Goal  of  the  Lady  the  Queen  of  the  County  o$  Warwick  before  fames  Dyer      Warm, 
■*■     Knight  her  Chief  Juftice  of  the  Bench,  and  'Nicholas  Barbara  one  of  her  Serjeants  at  Law, 
Juftices  of  the  laid  Lady  the  Queen  to  deliver  the  Goal  of  the  Prifoners  therein  being  affigned,  at 
Warwick  on  Friday  in  the  third  Week  of  Lent  in  the  1 5th  Year  of  the  Reign  of  the  Lady  Elizabeth 
by  the  Grace  of  God  of  England,  France,  and  Ireland  Queen,  Defender  of  the  Faith,  &c. 

John  Saunders  late  of  Greneborough  in  the  County  aforefaid  Hufbandman,  and  Alexander  Archer  late       Warw> 
of  Framton  in  the  County  aforefaid  Yeoman,  being  taken  for  this  that  they  were  indicted  before  the 
Juftices  of  the  Peace  and  alfo  of  general  Goal-delivery  of  the  County  aforefaid,  of  this  that  the  aforefaid 
'John  Saunders,  the  20th  Day  of  September  in  the  14th  Year  of  the  Reign  of  the  Lady  the  Queen  now, 
with  Force  and  Arms,  &c.  at  Greneborough  in  the  County  atorefaid,  being  feduced  by  the  Infti- 
gation  of  the  Devil,  two  Pieces  of  a  roafted  Apple  mixed  with  Poifon  called 'Arfenick  and  Kofeacre 
to  one  Eleanor  Saunders  Daughter  of  the  fame  John  felonioufly  gave  and  miniftred,  with  an  Inten- 
tion that  the  aforefaid  Eleanor  might  die  by  the  Operation  of  the  Poifon  aforefaid  called  Arfenick 
and  Rofeacre,  which  faid  Eleanor,  after  the  Receipt  of  the  fame  Pieces  of  Apple  aforefaid  fo  mixed 
with  the  Poifon  aforefaid  into  her  Body,  of  the  Poifon  and  the  Operation  of  the  fame  from  the  afore- 
faid 20th  Day  of  September  in  the  14th  Year  abovefaid  unto  the  2  2d  Day  of  September  then  next  fol- 
lowing languifhed,  on  which  faid  2  2d  Day  of  September  the  aforefaid  Eleanor  of  the  Poifon  aforefaid 
died,  and  fo  the  aforefaid  John  Saunders  the  aforefaid  Eleanor  the  Day  and  Year  aforefaid  at  Grene- 
borough aforefaid  in  the  County  aforefaid  voluntarily  and  felonioufly  killed  and  murdered,  againft 
the  Peace  of  the  faid  Lady  the  Queen  now,  l£c.     And  that  the  aforefaid  Alexander  Archer,  before 
the  Murder  aforefaid  by  the  aforefaid  John  Saunders  in  Form  aforefaid  done  and  perpetrated,  viz. 
the  1 6th  Day  of  September  in  the  14th  Year  abovefaid,  at  Greneborough  aforefaid  in  the  County 
aforefaid,  the  aforefaid  John  to  do  and  perpetrate  the  Murder  aforefaid  felonioufly  procured  and 
advifed,  againft  the  Peace  of  the  faid  Lady  the  Queen  now,  &c.  come  before  the  Juftices  here  by 
the  Sheriff  brought  to  the  Bar,  and  being  feparately  afked,  as  well  the  aforefaid  John  Saunders  as 
to  the  principal  Fact  of  the  Felony  and  Murder  aforefaid,  as  the  aforefaid  Alexander  Archer  of  the 
AccefTary  of  the  faid  Felony  and  Murder,   how  they  will  acquit  them'elves  thereof,  they  fay  fepa- 
rately that  they  are  not,  nor  either  of  them  is,  guilty  thereof,  and  of  this  of  the  good  and  ill  they 
feparately  put  themfelves  upon  the  Country  ;  therefore  let  a  Jury  come  thereon  :   The  Jurors  being 
called  come,   who  to  fay  the  Truth  in  the  Premifles  being  chofen,  tried  and  fworn,  fay  upon  their 
Oath  that  the  aforefaid  John  Saunders  is  guilty  of  the  principal  Fact  of  the  Felony  and  Murder  afore- 
faid.    And  the  Jurors  aforefaid  further  fay  upon  their  Oath,  that  the  aforefaid  Alexander  Archer  is 
guilty  of  the  Acceffary  of  the  Felony  and  Murder  aforefaid  ;  the  Goods  or  Chatties,  Lands  or  Tene- 
ments of  the  faid  John  and  Alexander,  or  of  either  of  them,  none,  &V.     Therefore  let  the  aforefaid 
John  Saunders  be  hanged  until,  &c.     And  becaufe  the  aforefaid  Juftices  here  will  advife  themfelves 
of  and  upon  the  Premifies  before  they  give  Judgment  thereon  againft  the  aforefaid  Alexander,  Day 
is  given  to  the  aforefaid  Alexander  here  until  next,  C5V.     And  in  the  mean  Time  he  is  fent  back  to 
the  Goal  aforefaid  in  the  Cuftody  of  the  Sheriff  of  the  County  aforefaid,  there  to  tarry  and  fafely  to 
be  kept  until  next,  13 c.  on  the  Peril  that  falls  thereon. 

|T  appears  by  the  Record  that  John  Saunders  late  of  Greneborough  in  the  County  of  Warwick  The  case. 
A  Hufbandman,  and  Alexander  Archer  late  of  Framton  in  the  faid  County  Yeoman,  were  arraigned         . 
before  the  Juftices  upon  an  Indictment,  for  that  the  aforefaid  John  Saunders,  the  20th  Day  of  Sep-  t0  kin  his  Wife 
tember  in  the  14th  Year  of  the  Reisn  of  the  prefent  Queen,  with  Force  and  Arms,  csV.  at  Grene-  gives  her  a  Poi 
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borough  in  the  County  aforefaid,  being  feduced  by  the  Inftigation  of  the  Devil,  felonioufly  gave  {he'being^'norant 
and  minifter'd  to  one  Eleanor  Saunders  his  Daughter  two  Pieces  of  a  roafted  Apple  mixed  with  Poi-  ^.^ "to  f 
fon  called  Arfenick  and  Rofeacre,  with  an  Intent  that  Ihe  might  die  by  the  Operation  of  the  fame  whom  a.  never 
Poifon;   which  faid  Eleanor,  after  the  Receipt  of  the  fame  Pieces  of  Apple  fo  mixed  with  Poifon  mefnta.nyJI^m' 

_  ,  _   .  \  11  ,  and  a^ainlt  his 

aforefaid  into  her  Body,  languifhed  of  the  Poifon  and  the  Operation  thereof  from  the  aforefaid  20th  wiiiamiPerfua- 
Day  of  September  in  the   faid  14th  Year  unto  the   2 2d  Day  of  September  then  next  following,  on  chMrat/itTand 

dies,  this  isMurJer  in  A.  and  a  poifoning  by  him,  but  the  Wife,  becaufe  ignorant,  is  not  guilty.  S.  P.  Crompt.  Juft.  23.  pi.  24.  Lamb.  Juft.  lib.  2.  cap.  7.  fo.  242. 
Dalt.  Juft.  cap.  145.  §  S.  3  Inft.  51.  H.  P.  C.  50.  1  H.  H.  P.  C.  431.  1  Hawk.  P.  C.  79  §  7.  84,  §  42.  2  Hawk.  P.  C.  316,  §  18.  Lane  47.  Jenk.  290.  pi.  29. 
Bac,  Max.  reg.  15.   1  Finch  63.  2  Finch  21 5.   3  Bac.Abr.  6O3,  670.     See  like  Cafe  g  Co.  81,   yigr.es  Gore's  Cafe. 

which 
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•which  faid  2  2d  Day  of  September  fhe  died  of  the  Poifon  aforefaid  :  And  that  the  aforefaid  Alexander 
Archer  before  the  Murder  aforefaid  by  the  faid  John  Saunders  in  Form  aforefaid  perpetrated,  viz. 
the  16th  Day  of  September  in  the  faid  14th  Year,  at  Greneborough  aforefaid,  felonioufly  procured 
and  advifed  the  faid  John  Saunders  to  do  and  perpetrate  the  Murder  aforefaid,  againft  the  Peace, 
&c.  And  upon  their  Arraignment  they  pleaded,  not  guilty,  and  a  Jury  was  empanneled  to  try 
them.  And  upon  their  Examinations  and  the  Evidence  given  (as  I  was  credibly  informed,  for  I 
was  not  prefent,  and  therefore  what  I  here  report  is  upon  the  Relation  of  the  faid  Juftfces  of  Aflize, 
and  of  the  Clerk  of  Aflize)  the  Truth  of  the  Matter  appeared  to  the  Juftices  to  be  thus.  The 
laid  John  Saunders  had  a  Wife  whom  he  intended  to  kill,  in  order  that  he  might  marry  another 
Woman  with  whom  he  was  in  Love,  and  he  opened  his  Defign  to  the  faid  Alexander  Archer,  and 
defired  his  Affiftance  and  Advice  in  the  Execution  of  it,  who  advifed  him  to  put  an  End  to  her  Life 
by  Poifon.  With  this  Intent  the  ia'id  Archer  bought  the  Poifon,  viz.  Arfenick  and  Rofeacre,  and 
delivered  it  to  the  faid  John  Saunders  to  give  it  to  his  Wife,  who  accordingly  gave  it  to  her,  being 
fick,  in  a  roafted  Apple,  and  fhe  eat  a  fma'l  Part  of  it,  and  gave  the  reft  to  the  faid  Eleanor  Saun- 
ders an  Infant  about  three  Years  of  Age,  who  was  the  Daughter  of  her  and  the  faid  John  Saunders 
her  Hufband.  And  the  faid  John  Saunders  feeing  it  blamed  his  Wife  for  it,  and  faid  that  Apples 
were  not  good  for  fuch  Infants,  to  which  his  Wife  replied  that  they  were  better  for  fuch  Infants 
than  for  herfelf ;  and  the  Daughter  eat  the  poifoned  Apple,  and  the  faid  John  Saunders  her  Father 
faw  her  eat  it,  and  did  not  offer  to  take  it  from  her,  left  he  fhould  be  fufpected,  and  afterwards  the 
Wife  recovered,  and  the  Daughter  died  of  the  faid  Poifon. 

And  whether  or  no  this  was  Murder  in  'John  Saunders  the  Father  was  fomewhat  doubted,  for  he 
had  no  Intent  to  poifon  his  Daughter,  nor  had  he  any  Malice  againft  her,  but  on  the  contrary  he 
had  a  great  Affection  for  her,  and  he  did  not  give  her  the  Poifon,  but  his  Wife  ignorantly  gave  it 
her,  and  although  he  might  have  taken  it  from  the  Daughter,  and  fo  have  prefer ved  her  Life, 
yet  the  not  taking  it  from  her  did  not  make  it  Felony,  for  it  was  all  one  whether  he  had  been  pre- 
fent or  abfent,  as  to  this  Point,  inafmuch  as  he  had  no  Malice  againft  the  Daughter,  nor  any  Incli- 
nation to  do  her  any  Harm.     But  at  laft  the  faid  Juftices,  upon  Confideration  of  the  Matter,  and 
with  the  Afient  of  Saunders  Chief  Baron,  who  had  the  Examination  of  the  faid  John  Saunders  be- 
fore, and  who  had  fignifiedhis  Opinion  to  the  faid  Juftices  (as  he  afterwards  faid  to  me)  were  of 
Opinion  that  the  faid  Offence  was  Murder  in  the  faid  John  Saunders.     And  the  Reafon  thereof  (as 
the  faid  Juftices  and  the  Chief  Baron  told  me)  was,  becaufe  the  faid  John  Saunders  gave  the  Poi- 
fon with  an  Intent  to  kill  a  Perfon,  and  in  the  giving  of  it  he  intended  that  Death  fhould  follow. 
And  when  Death  followed  from  his  Act,  although  it  happened  in  another  Perfon  than  her  whofe 
Death  he  directly  meditated,  yet  it  fhall  be  Murder  in  him,  for  he  was  the  original  Caufe  of  the 
Death,  and  if  fuch  Death  fhould  not  be  punifhed  in  him,  it  would  go  unpunifhed  ;  for  here  the 
Wife,  who  gave  the  poifoned  Apple  to  her  Daughter,  cannot  be  guilty  of  any  Offence,  becaufe 
•  And  therefore  fhe  was  *  ignorant  of  any  Poifon  contained  in  it,  and  fhe  innocently  gave  it  to  the  Infant  by  Way 
Reafon itTs! that or"  necefTary  Food,  and  therefore  it  is  reafonable  to  adjudge  her  innocent  in  this  Cafe,  and  to  charge 
if  A.givesPoi-  the  Death  of  the  Infant,  by  which  the  Queen  has  loft  a  Subject,  upon  him  who  was  the  Caufe  of 
toc.'an'dB^not  %  and  who  intended  Death- in  the  Act  which  occafioned  the  Death  here.     a  But  if  a  Man  prepares 
knowing  it  to  be  Poifon,  and  lays  it  in  feveral  Parts  of  his  Houfe,  with  an  Intent  to  kill  Rats  and  fuch  Sort  of  Ver- 
c^hodiesofit,  mine,  and  a  Perfon  comes  and  eats  it,  and  dies  of  it,  this  is  not  Felony  in  him  who  prepared  and 
•th  BiSth°o°i t?"  'a'^  lt  tnere>  becaufe  he  had  no  Intent  to  kill  any  reafonable  Creature.     fa  But  when  he  lays  the  Poi- 
Mur'der  in  a.     fon  with  an  Intent  to  kill  fome  reafonable  Creature,  and  another  reafonable  Creature,  whom  he  does 
^e'y-  5|-         not  intend  to  kill,  is  poifoned  by  it,  fuch  Death  fhall  not  be  difpunifhable,  but  he  who  prepared  the 
Poifon  fhall  be  punifhed  for  it,  becaufe  his  Intent  was  evil.      And  therefore  it  is  every  Man's  Bufi- 
jenk.^pi.io.  nefs  to  forefee  what  Wrong  or  Mifchief  may  happen  from  that  which  he  does  with  an  ill  Intention, 
crompt.juft.23.  anci  jt  fhaU  be  noExcufe  for  him  to  fay  that  he  intended  to  kill  another,  and  not  the  Perfon  killed. 
jo.2i4h.  h.p.c.  c  For  if  a  Man  of  Malice  prepence  fhoots  an  Arrow  at  another  with  an  Intent  to  kill  him,  and  a 
43 c  «H&wk'   ^>er^on  t0  wriom  he  bore  no  Malice  is  killed  by  it,  this  fhall  be  Murder  in  him,  for  when  he  fhot 
Datt.'juft.  cap.  the  Arrow  he  intended  to  kill,  and  inafmuch  as  he  directed  his  Inftrument  of  Death  atone,  and 
hs>  § 8-         thereby  has  killed  another,  it  fhall  be  the  fame  Offence  in  him  as  if  he  had  killed   the  Perfon  he 
b  seethe  Books  aimed  at,  for  the  End  of  the  Act  fhall  be  conftrued  by  the  Beginning  of  it,  and  the  laft  Part  fhall 
attheHeaiuf    tafte  of  the  firft,  and  as  the  Beginning  of  the  Act  had  Malice  prepenfe  in  it,  and  confequently  im- 
theCafe.  ported  Murder,  fo  the  End  of  the  Act,  viz.  the  killing  of  another,  fhall  be  in  the  fame  Degree, 

«  Lamb.juft.  and  therefore  it  fhall  be  Murder,  and  not  Homicide  only.  d  For  if  one  lies  in  wait  in  a  certain 
lib.  2.  cap.  7.  fo.  piace  to  kill  a  Perfon,  and  another  comes  by  the  Place,  and  he  who  lies  in  wait  kills  him  out  of 
cap.145,  §9. '  Miftake,  thinking  that  he  is  the  very  Perfon  whom  he  waited  for,  this  Offence  is  Murder  in  him, 
l^iit'c'  anc^  not  Homicide  only,  for  the  killing  was  founded  upon  Malice  prepenfe.  So  in  the  principal 
50.  ih.h.p.c.  Cafe,  when  John  Saunders  of  Malice  prepenfe  gave  to  his  Wife  the  Inftrument  of  Death,  viz.  the 
p^c.'b^Ui  P°^oned  Apple,  and  this  upon  a  fubfequent  Accident  killed  his  Daughter,  whom  he  had  no  In- 
3  Bac.  Abr.  670.  tention  to  kill,  this  is  the  fame  Offence  in  him  as  if  his  Act  had  met  with  the  intended  Effect,  and 
tgKe7&aa™,  n's  Intention  in  doing  the  Act  was  to  commit  Murder,  wherefore  the  Event  of  it  fhall  be  Murder, 
fo.  155.  a.  Si  And  fo  the  Juftices  declared  their  Opinions  to  the  Jurors,  whereupon  they  found  both  the  Prifoners 
P^tZ&^'^h  and  John  Saunders  had  his  Judgment,  and  was  hanged. 

turn  elium percutere  vellct,  in  fdonia tenetur ,  &  Crompt.  Juft,  23.pl.  2,5.  Lamb.  Juft.  lib.  1.  cap.  7.  fo.  243,  Dalt.  Juft.  cap.  145,   §  9. 
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But  the  moffc  difficult  Point  in  this  Cafe,  and  upon  which  the  Juftices  conceived  greater  Doubt  ^  a.  perfuades 
than  upon  the  Offence  of  the  Principal,  was,  whether  or  no  Archer  fhould  be  adjudged  Acceffary  J^^^;. 
to  the  Murder.    For  the  Offence  which  Archer  committed  was  the  Aid  and  Advice  which  he  gave  ™$y  gives  Poi- 
to  Saunders,  and  that  was  only  to  kill  his  Wife,  and  no  other,  lor  there  was  no  parol  Communi-e^anVfi™ 
cation  between  them  concerning  the  Daughter,  and  altho' by  the  Confequences   which  followed  Ogives  the  reft 
from  the  giving  of  the  Poifon  by  Saunders  the  Principal  it  fo  happened  that  the  Daughter  was  kU,- w^ijjS" 
led,  yet  Archer  did  not  precifely  procure  her  Death,  nor  advife  him  to  kill  her,  and   therefore not  Ace-Vary  to 
whether  or  no  he  fhould  be  Acceffary  to  this  Murder  which  happened  by  a  Thing  confequentialtoo.'bSeltwas 
the  firft  Act,  feemed  to  them  to  be  doubtful.     For  which  Reafon  they  thought  proper  to  advifenotthe  &f& 
and  confider  of  it  until  the  next  Goal  Delivery,  and  in  the  mean  time  to  confult  with  the  Juftices EffeaoTtSa 
in  the  Term.     Any  thereupon  it  was  entered  thus  in  the  Record,  viz.  And  becaufe  the  aforefaidione  '^^a- 
Juftkes  here  will  advife  themfelves  of  and  upon  the  Premijfes,  before  they  give  Judgment  thenon  againftmZt,  but  h^» 
the  aforefaid  Alexander,  Bay  is  given  to  the  aj 'or efaid  Alexander  here  until  next,   &c.     And  in  thev™ei*c,:iden- 
meantime  he  is  fentback  to  the  Goal  aforefaid,  in  the  Cuftody  of  the  Sheriff  of  the  County  aforefaid,  there  a&  of c°.  toe 
to  tarry  and  be  fafely  kept  until  next,  Wc.  on  the  Peril  that  fhall  fall  thereon,  &fc.     And  at  the  next^j^^ 
Goal  Delivery  the  Matter  was  refpited  until  the  next  afterwards,  and  fo  from  Seffion  to  Seffion  un-his  Command 
til  this  prefent  Term  of  St.  Hillary  anno  15J5,  at  which  Time,  upon  Conference  before  had  withj^1™^^ 
the  Juftices  of  both  Benches,  they  were  agreed  that  they  ought  not  to  give  Judgment  againft  the  other  than  Jthe 
the  laid  Alexander  Archer,  becaufe  they  took  the  Law  to  be  that  he  could  not  be  adjudged  Accef- If^Tv* 
fary  to  the  faid  Offence  of  Murder,  for  that  he  did  not  affent  that  the  Daughter  fhould  be  poifon-  Cr0mpt.juft.4z. 
ed,  but  only  that  the  Wife  fhould  be  poifoned,  which  Affent  cannot  be  drawn  further  than  hejJftI0fibL*mcb; 
crave  it,  for  the  poiibning  of  the  Daughter  is  a  diftinct  Thing  from  that  to  which  he  was  privy,  7-  fo.288.' 
and  therefore  he  (hall  not  be  adjudged  Acceffary  to  it ;  and  fo  they  were  refolved  before  this  Time. fi^H? pic! 
And  altho'  they  were  fo  agreed,  yet,  rather  than  make  a  Precedent  of  it,  they  reprieved  him  from436>  617.' 
one  Seffion  to  another  for  divers  Seffions,  to  the  Intent  that  he  might  purchafe  his  Pardon,  and^^f"^ 
by  that  Means  be  fet  at  Liberty.     And  this  the  Lord  Dyer  told  me,  to  whom  I  fhewed  this  Re- Max.  reg.  16.  " 
port  this  prefent  Hillary  Term  anno  18  Eliz.  and  he  approved  of  it,  as  did  alfo  Serjeant  Barham,  ,!£/ f/  cap" 
to  whom  I  fhewed  it. 

Note,  it  feems  to  me  reafonable  that  he  who  advifes  or  commands  an  unlawful  Thing  to  be  done  fhall  ^ota  bene  by  the 
le  adjudged  Acceffary  to  all  a  that  follows  from  that  fame  Things  but  not  from  any  other  diftintl  Thing.  RePorter- 
b  As  if  I  command  a  Man  to  rob  fuch  a  one,  and  he  attempts  to  rob  him,  and  the  other  defends  himfelf,  a    Inft.  SI 
and  a  Combat  enfues  between  them,  and  the  Perfon  attempted  to  be' robbed  is  killed,  I  fhall  be  Acceffary  ^h.  juft.  cap„ 
to  this"  Murder,  becaufe  when  he  attempted  to  rob  him,  he  purfued  my  Command,  and  then  when  ^^HawiiVp.c! 
purfued  my  Command,  and  in  the  Execution  thereof  another  Thing  happened,  I  ought  in  Reafon  to  bev*,  %*§• 
deemed  a  Party  therein,  becaufe  my  Command  was  the  Caiife  of  it.     d  So  if  I  command  one  to  beat  an- 
other, and  he  beats  him  fo  that  he  dies  thereof,  IJhall  be  Acceffary  to  this  Murder,  for  it  is  a  Confe- b  Lamb-  Juft. 
quence  of  my  Command,  which  was  the  original  Foundation  thereof,  and  which  naturally  tended  to  en-  fo.k^crompt. 
danger  the  Life  of  the  other,     e  So  if  I  command  one  to  burn  the  Houfe  of  J.  S.  felonioufly  in  the  Night,  Juft-  43-  pi.  34- 
and  he  does  fo,  and  the  Fire  thereof  burns  another  Houfe,  1  fhall  be  Acceffary  to  the  burning  of  the  other  x  h.h.p.c.ViV. 
Houfe,  fo  that,  altho'  I  am  afterwards  pardoned  for  being  Acceffary  to  the  burning  of  the  Houfe  of  J.  S.  2  Hawk-  p-  c- 
yet  I  foall  be  hanged  for  the  burning  of  the  other  Houfe,  for  inafmuch  as  the  burning  of  the  fecond  Houfe  juft.  cap8'  ^i*" 
followed  from  my  Command,  and  I  am  clearly  Acceffary  to  the  burning  of  the  fir  ft  houfe,  I  ought  &lfo\  5-  A'f?,  as 
in  Reafon  to  be  adjudged  Acceffary  to  all  that  followed  from  the  burning  of  the  firft  Houfe.    But  if  I  com-  put'  kfeerr^rT 
mand  him  to  bum  the  Houfe  of  fuch  a  one,  whom  he  well f  knows,  and  he  burns  the  Houfe  of  another, make  the  Com- 
there  I  fhall  not  be  Acceffary  to  this,  beraufe  it  is  another  dijiinft  Thing,  to  which  I  gave  no  Affent  norT/to  theMur-" 
Command,  but  wholly  different  from  my  Command.     z  As  if  I  command  one  to  fteal  a  Horfe,  and  hefteals^^0' the 
an  Ox,  or  if  I  command  him  to  /leal  a  white  Horfe,  and  he  fteals  a  yellow  Horfe,  this  differs  direftly  and  killed  «' 
from  my  Command,  and  my  Confent  cannot  be  carried  over  to  it,  for  there  is  not  the  leaft  Connection  ornff^^JfT- 
Affinity  between  this  Aft  and  my  Command.     h  And  fo  if  I  command  a  Perfon  to  rob  fuch  a  Goldfmith  mand.  ' 
of  his  Plate  in  fuch  a  Place  as  he  is  going  to  Sturbridge-/tfz>,  and  he  breaks  open  his  Houfe  in  Cheap- 
fide,  and  fteals  his  Plate  from  thence,   IJhall  not  be  Acceffary  to  this  j  Burglary,  becaufe  it  is  a  Felonyl™"^^^ 
of  another  k  Kind  from  that  which  I  commanded.     '  But  if  I  command  one  to  kill  another  by  Poifon,  and{sMar^'^  him 
he  kills  him  with  a  Sward,  or  if  I  command  one  to  kill  another  in  the  Fields,  and  he  kills  him  in  the  City  cromp'lljtft!^. 

pi.  13. 

*  S.  P.C.  41.  d.  H.  P.C.  217.  1  H.  H.  P.C.  435,617.  2  Hawk.  P.  C.  315,  §18.  3  Inft.  51.  Crompt.  Juft.  22.  pi.  12.  43.  pi.  35.  Lamb.  Juft.  lib.  2.  cap.  7.  fo. 
286.  Dalt.  Juft.  cap.  161,  §  5.  But  if!  command  B.  to  beat  C.  with  a  fmall  Wand  or  Rod,  which  could  not  in  all  human  Reafon  caufe  Death,  and  B.  beats  C.  with. 
a  gre^t  Club,  or  wounds  him  with  a  Sword,  whereof  he  dies,  it  feems  that  I  am  not  Acceffary,  becaufe  there  was  no  Command  of  any  Thing  that  could  probably 
caufe  Death,  and  B.  has  varied  from  my  Command  in  Subftance,  and  not  in  Circumftance,   1  H.  H.  P.  C.  436.  e  Lamb.  Juft.  lib.  2.  cap.  7.  fo.  28?.  Crompt. 

Juft.  43.  pi.  36.  2  Hawk.  P.  C.  31 5,  §  18.  Collige  ex  hoc,  that  if  one  malicioufly  intends  to  burn  the  Houfe  of  A.  only,  and  not  the  Houfe  of  B.  and  yet.  in  burning 
the  Houfe  of  A.  the  Houfe  of  B.  happens  to  be  burnt,  in  this  Cafe  the  burning  of  the  Houfe  of  B.  is  Felony,  and  the  Party  may  be  indicted  as  having  malicioufly 
burnt  it,   3  Inft.  67.  H.  P.  C.  85.   I  H.  H.  P.  C.  569.   1  Hawk.   P.  C.  106,  §  5.  f  Note  well  the  Words  here  made  Ufeof  by  Ploivdm,  (which  he  -well 

kmtus)  whereby  Serjeant  Hawkins  feems  to  think  it  is  implied,  that  it  is  a  neceffary  Ingredient  in  this  Cafe,  to  make  the  Commander  no  Acceffary,  that  the  Perfon 
knew  the  Houfe  which  he  was  commanded  to  burn  ;  for  if  he  did  not  know  it,  but  miflook  another  for  it,  and  intending  only  to  burn  the  Houfe  which  he  was  com- 
manded to  burn,  happen  by  fuch  Miftake  to  burn  the  other,  it  may  probably  be  argued  that  the  Commander  ought  to  be  efteemed  an  Acceffary  to  fuch  Burning  be- 
caufe it  was  the  direct  and  immediate  Effect  of  an  Act  wholly  influenced  by  his  Command,  and  intended  to  have  purfued  it,  2  Hawk.  P.  C.  316,  §  22.  But  this 
Cafe  is  put  at  large  without  thefe  Words  in  Crompt.  Juft.  42.  pi.  II.  Lamb.  Juft.  lib.  2.  cap.  7.  fo.  287.  Dalt.  Juft.  cap.  161,   §  5.  g  Crompt.  Juft.  42.  pi. 

12.  1  H.  H.  P.  C   617.  2.  Hawk.  P.  C.  316,  §  21.  Lamb.  Juft.  lib.  2.  cap.  7.  fo.  287.  Dalt.  Juft.  cap.  161,  §  5.  h  Crompt.  Juft.  42.  pi.  12.  Lamb.  Juft.  lib. 

2.  cap.  7.  fo.  287.  Dalt.  Juft.  cap.  161,  §  5.  3  Inft.  51.  H.  P.  C.  217.  1  H.  H.  P.  C.  617.  2  Hawk.  P.C.  316,  §  2i.Bac.  Max.  reg.  16.  But  put  the  Cafe  that  A. 
commands  B.  to  fteal  fuch  Things  out  of  a  Houfe  fometime  when  he  is  got  into  it,  and  exprefly  reftrains  him  from  breaking  into  the  Houfe,  and  yet  B.  breaks  in- 
to it,  the  Lord  Bacon  fays  that  A.  is  Acceffary  to  this  Burglary,  for  here  the  Facts  are  of  a  Kind,  and  differ  only  in  Degree,  and  therefore  the  Variance  is  not  of 
Subftance,  Bac.  Max.  reg.  16.  1  Neverthelefs  I  am  Acceffary  to  the  Theft,  tho'  not  to  the  Burglary,   1  H.  H.  P.  C.  61-.  k  Therefore  if  A.  com- 

mands B.  to  burn  the  Houfe  of  C.   and  B.  kills,  robs,  or  fteals  from  C.    A.  is  not  Acceffary,  for  it  is  an  Offence  of  another  Kind,  I  H.  H.  P.  C.  617. 
'  Crompt.  Juft.  42.  pi.  14.  3  Inft.  51.  1  H.  H.  P.C.  617.  2  Hawk.  P.C.  316,  §20.  Bac.  Max.  reg.  16.  Lamb.  Juft.  lib.  2.  cap.  7.  fo.  287.  Dalt.Jult.  cap.161,  §  5. 
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or  Church,  cr  if  1  command  him  to  kill  him  fuch  a  Day,  and  he  kills  him  at  another  Day,  there  I  Jhall 
be  Acceffary  to  fuch  Murder,  becaufe  the  Death  is  the  principal  Matter,  which  has  followed  from  my 
Command,  and  the  Place,  Inftrument,  Time,  and  the  like,  are  but  the  Manner  and  Form  how  the  Death 
of  the  Party  fhall  be  effetled,  and  not  the  Sub  fiance  of  the  Matter,  and  a  Variance  in  the  formal  Part 
of  the  Execution  of  the  Command  fhall  not  difcharge  a  Man  from  being  Accejfary.     But  yet  in  fome  Cafes 

•  3  inft.  51.  the  Time  may  be  material ;  a  for  if  I  command  one  to  kill  J.  S.  and  before  the  Fail  done  1  go  10  him  and 
4™pUt'i6."  '  tell  him  that  I  have  repented,  and  exprefly  charge  him  not  to  kill  J.  S.  and  he  afterwards  kills  him,  there 
H'h' h^p'c8'  ^  fca^  not  ^e  ^cceFary  t0  this  Murder,  becaufe  I  have  countermanded  my  fir  ft  Command,  which  in  all 
4j6,  618.'  Reafon  fhall  difcharge  me,  for  the  malicious  Mind  of  the  Acceffary  ought  to  continue  to  do  ill  until  the 
*iHT^6*  i^mb  ^me  °f  the  Ail  done,  or  elfe  he  fhall  net  be  charged  ;  but  if  he  had  killed  J.  S.  before  the  Time  of  my 
jtift'.  lib.  2.  cap!  Difcharge  or  Countermand  given,  Ifhould  have  been  Accejfary  to  the  Death,  notwithftanding  my  private 
U&'ci9'™*'  Repentance.  And  in  an  Appeal  lately  brought  by  the  Wife  of  Cholimley  againfl  one  Nicholas  who  had 
§V  '         '  ajjaulted  her  Hufhand  in  the  County  of  Wilts,  with  an  Intent  to  rob  him,  and  had  killed  him  with  a 

Gun,  and  afterwards  obtained  the  Queen  s  Charter  of  Pardon,  this  Quejlion  was  put  by  an  Apprentice 
of  the  Middle  Temple  to  Catline  Chief  Juflice  of  England,  and  to  his  Companions  in  the  King's  Bench, 
whether  the     whether  or  no  thofe  who  had  received  Nicholas,  and  had  given  him  Meat  and  Drink,  after  the  Charter 
Receipt  of  a  ^^- of  Pardon,  knowing  of  the  Murder  and  the  Pardon,  fhould  be  accounted'  Acceffaries,  with  refpeil  to 
doned bV'he""  the  Appeal  brought  by  the  Wife:  To  which  Catline  anfwered  that  they  floould,  for  altho'  the  Queen 
King,  but  ftiii   foaci  granted  her  Pardon  to  Nicholas,  whereby  he  was  in  Fail  difcharged  of  the  Felony  againfl  the  Queen* 
p'eaC  ^MniLyet  he  remained  a  Felon  as  to  the  Wife,  and  by  the  fame  Reafon  thofe  who  received  him  fhall  be  Acceffa- 
the  Receiver  an  r/-w  as  to  the  Wife,  for  the  Pardon  could  not  difharge  the  Acceffaries  any  more  than  the  Principal, 
2  Hawk5 p. x.'  againfl  the  Wife  :  But  Popham  was  of  the  contrary  Opinion,  and  faid  that  this  could  not  be,  becaufe 
319,  §  31.  Dait.  t^ere  cm  foe  m  jlcceffary  without  an  Offence  to  the  Crown  ;  b  for  an  Appeal  as  well  as  an  IndiUment 
§7.' cap'      '  fays,  that  they  received  him  *'  againfl  the  Crown  and  Dignity  of  the  Lady  the  Queen."     And  then  if 
b  See  Notes  on  there  was  no  Offence  to  the  Crown  at  the  Time  of  the  Receipt,  the  Receipt  cannot  be  Felony,  but  as  to 
1  Fmch  215.     tfoe  prjncipai  Faft,  it  was  an  Offence  as  well  to  the  Crown  as  to  the  Wife  at  the  Time  of  the  Ail  perpe- 
trated, and  therefore  altho'  the  Queen  has  pardoned  the  principal  Felon,  yet  the  Wife  may  truly  fay,  as 
to  him,  that  the  All  was  againfl  the  Queen's  Crown  and  Dignity,  but  not  as  to  thofe  who  received  the 
Principal  afterwards,  becaufe  at  the  Time  of  the  Receipt  there  was  no  Offence  continuing  in  the  Princi- 
pal againfl  the  Crown;  ad  quod  non  fuit  refponfum.     But  the  Receipt  of  the  Felon  before  the  Pardon 
was  Felony.     So  that  in  Cafes  of  Accejfary  the  Time  is  to  be  confidered,  if  fo  be  that  any  Thing  material 
happens  intermediately,  but  otherwife  the  Day  or  Time  when  the  Accejfary  commits  the  Offence  is  not 
more  material  than  the  Place  where,  or  the  Inftrument  with  which,  it  is  done. 

But  1  greatly  approve  of  the  faid  Opinions  of  the  Juftices  concerning  the  Accejfary  in  the  Cafe  before 
reported,  becaufe  the  poifoning  of  the  Daughter  was  a  diflintl  Fail,  to  which  Archer  gave  no  Advice 
nor  Counfel,  and  whofe  Death  he  did  not  procure. 

*  s.  p.  iH.h.  c  And  in  the  faid  Cafe  of  the  Appeal  by  Cholmley,  it  feems  to  me  that  if  the  Goaler  after  the  Pardon 
Acr7it9feemsUt'^^  voluntarily  let  Nicholas  go  at  large  and  efcape,  he  would  have  committed  Felony,  for  if  Nicholas 
thac  this  is  only  was  detained  in  Prifon  at  the  Suit  of  the  Wife  Appellant,  then  he  was  in  for  Felony,  ergo  the  Goaler 
Gorier  />>w  fuffered  a  Felon  to  efcape,  altho'  he  was  not  a  Felon  as  to  the  Queen. 

facie,  and  not 

abfolutely  fo,  for  if  the  Wife  bring  not  her  Ap;  eal  within  the  Year,  according  to  the  Statute  of  j  H.  -j.  caf.  I.  or  bringing  her  Appeal  N,  is  acquitted,  then  the 
Goaler  ought  to  be  difcharged. 
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A  brief  Report  of  a  Cafe  argued  in  the  Common  Bench  in  Michaelmas  Term  in  the  feven- 
teenth  and  eighteenth  Tears  of  the  Reign  of  Queen  Elizabeth,  and  in  other  'Terms  before 
and  after,  and  adjudged  in  Hillary  Term  then  next  following,  in  an  Aclim  0/ Trefpafs 
brought  by  Humphry  Nichols  Plaintiff  again/I  John  Nichols  Defendant.  And  the  Re- 
cord appears  among  the  Records  of Rafter  Term  1.6  Elizabeth,  Rot.  349.  and  was  as  fol- 
lows. 


j 


'Ohn  Nichols  late  of  Bendley  in  the  County  aforefaid  Yeoman  was  attached  to  anfwer  Humphry    Sahpt 
Nichols  of  a  P'ea,  wherefore  with  Force  and  Arms  the  Clofe  of  the  faid  Humphry  at  Alveley  Declaration. 


Same  Precedent 
24S- 


he  broke,  and  his  Grafs  to  the  Value  of  40  s.  there  lately  growing  with  certain  Cattle  eat  up,  trod  N.mBendT.T 
down,  and  confumed,  and  other  Wrongs  to  him  did,  to  the  great  Damage  of  the  faid  Humphry,  pi-  *68.  Rait' 
and  againft  the  Peace  of  the  Lady  the  Queen  now.  And  whereupon  the  fame  Humphry  by  Wil-  Entr*  6j3'  *" 
Ham  Pitt  his  Attorney  complains,  that  the  aforefaid  John,  the  20th  Day  of  December  in  the  15th 
Year  of  the  Reign  of  the  Lady  the  Queen  now,  with  Force  and  Arms  the  Clofe  of  him  the  faid 
Humphry  at  Alveley  broke,  and  his  Grafs  to  the  Value,  &c.  there  lately  growing  with  certain 
Cattle,  viz.  Horfes,  Oxen,  Cows,  Hogs  and  Sheep  eat  up,  trod  down,  and  confumed,  and  o- 
ther  Wrongs,  &c.  to  the  great  Dnmage,  &c.  and  againft  the  Peace,  &c.  Wherefore  he  fays  that 
he  is  damnified  and  has  Damage  to  the  Value  of  40/.  and  therefore  he  produces  the  Suit,  &c. 

And  the  aforefaid  John  by  William  Nelfon  his  Attorney  comes  and  defends  the  Force  and  Injury  Bar, 
when,  &c.  and  as  to  the  coming  with  Force  and  Arms,  &c.  he  fays  that  he  is  not  guilty  thereof, 
and  of  this  he  puts  himfelf  upon  the  Country,  and  the  aforefaid  Humphry  likewife.     And  4s  to  the 
Refidue  of  the  Trefpafs  aforefaid  above  fuppofed  to  be  done,  the  fame  John  fays  that  the  aforefaid 
Humphry  his  Adtion  aforefaid  againft  him  ought  not  to  have,  becaufe  he  fays  that  the  Clofe  afore- 
faid and  alfo  the  Places  in  which  the  Trefpafs  aforefaid  is  fuppofed  to  be  done,  are,  and  at  the  a- 
forefaid.  Time  when  the  Trefpafs  aforefaid  is  fuppofed  to  be  done,  were,  five  Acres  of  Land  with 
the  Appurtenances  in  Alveley  aforefaid,  parcel  of  a  certain  Grange  or  Farm  called  Bowel's,  of 
which  faid  five  Acres  of  Land  with  the  Appurtenances  one  Francis  Lovel  Knight  Lord  Lovel,  long 
before  the  aforefaid  Time  when,  &c.  was  feized  in  his  Demefn  as  of  Fee.     And  being  fo  feized 
thereof,  the  fame  Francis  afterwards,  and  before  the  aforefaid  Time  when,  Sec.  viz.  the  20th  Day 
of  January  in  the  18th  Year  of  the  Reign  of  Lord  Edward  late  King  of  England  the  fourth,  by  a 
certain  Deed,  the  Date  whereof  is  the  fame  Day  and  Year,  by  the  Name  of  Francis  Lovel  Knight, 
Lord  Lovel,  Holland,  Burnel,  JDancort,  and  Grey,  demifed  the  fame  five  Acres  of  Land  with  the 
Appurtenances  among  other  Things  to  one  Thomas  Wright,  by  the  Name  of  one  Meffuage  other- 
wife  called  his  Farm  called  Bowel's,  lying  and  being  in  the  Parifh  of  Alveley  in  the  County  of  Sa- 
lop, with  all  Lands  arable,  Clofes,  Meadows,  Leafows  and  Paftures  to  the  fame  Meffuage  or  Farm 
with  the  Appurtenances  in  any  wife  appertaining  or  belonging  :  To  have  and  to  hold  the  Meffuage 
aforefaid  and  other  the  Premiffes  with  the  Appurtenances  whereof,  &c.  to  the  aforefaid  Thomas 
for  Term  of  his  Life  ;  and  if  the  faid  Francis  fhould  happen  to  die  without  Heirs  of  his  Body  be- 
gotten, then  the  aforefaid  Francis  by  the  fame  Deed  further  granted  the  aforefaid  Meffuage  or 
Farm  with  all  its  Appurtenances  aforefaid  whereof,  &c.  to  the  aforefaid  Thomas  Wright  and  to  his 
Heirs  for  ever.     By  virtue  of  which  faid  Demife  the  aforefaid  Thomas  Wright  was  of  the  aforefaid 
five  Acres  of  Land  with  the  Appurtenances  among  other  Things  feized  in  his  Demefn  as  of  Free- 
hold for  Term  of  his  Life,  the  Reverfion  thereof  to  the  aforefaid  Francis  Lord  Lovel  and   to  his 
Heirs  in  Form  aforefaid  belonging.     And  the  faid  Thomas  being  fo  feized  thereof,  the  fame  Fran- 
cis afterwards,  and  before  the  aforefaid  Time  when,  &c.  viz.  the  ift  Day  of  May  in  the  2d  Year 
of  the  Reign  of  Lord  Henry  late  King  of  England  thzfeventh,  at  London  in  the  Parifh  of  the  blef- 
fed  Mary  of  the  Arches  in  the  Ward  of  Cheap,  died  without  Heirs  of  his  Body  begotten,  in  the 
Life  of  the  faid  Thomas  Wright.     By  Reafon  whereof  the  aforefaid  Thomas  Wright,  after  the  Death 
of  the  aforefaid  Francis  Lord  Lovel,  was  feized  of  the  aforefaid  five  Acres  of  Land  with  the  Ap-  *^ofe 'IcadiliT' 
purtenances  among   other  Things  in   his  Demefn  as  of  Fee.     And  the  fame  Thomas   being  fo  the  Feoffment 
ieized  thereof,  afterwards,  and  before  the  aforefaid  Time  when,  &c.  of  the  fame  five  Acres  of  Land  fl^wi  ""^vfe 
with  the  Apurtenances  among  other  Things  enfeoffed  one  Thomas  Wildicot;  *  by  virtue  whereof  orConftdcration, 
the  fame  Thomas  was  feized  of  the  fame  five  Acres  of  Land  with  the  Appurtenances  in  his  Demefn  ^ndedfo  the 
as  of  Fee.     And  the  fame  Thomas  being  fo  feized  thereof,  afterwards,  and  before  the  aforefaid  ure  of  the  Feof- 
Time  when,  &c.  of  the  fame  five  Acres  of  Land  with  the  Appurtenances  among  other  Things  jg^R^te!*. 
enfeoffed  one  William  Nichols,  to  have  and  to  hold  to  the  fame  William  and  to  his  Heirs  for  ever.  Holt.  737. 

3^      Ld.  Raym.  ?n. 
By  „ 
'    strange  1C7. 
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Colour. 


Replication, 


By  virtue  of  which  Feoffment  the  fame  William  was  feized  of  the  fame  five  Acres  of  Land  with 
the  Appurtenances  among  other  Things  in  his  Demefn  as  of  Fee.  And  the  faid  William  beino-  fo 
feized  thereof,  the  fame  William  afterwards,  and  before  the  aforefaid  Time  when,  &c.  of  the  fame 
five  Acres  of  Land  with  the  Appurtenances  among  other  Things  enfeoffed  one  William  Whorewood 
Efquire,  to  have  and  to  hold  to  the  fame  William  Whorewood  and  to  his  Heirs  for  ever.  By  vir- 
tue of  which  faid  Feoffment  the  fame  William  Whorewood  was  feized  of  the  aforefaid  five  Acres  of 
Land'with  the.  Appurtenances  among  other  Things  in  his  Demefn  as  of  Fee.  And  the  faid  Wil- 
liam Whorewood  being  fo  feized  thereof,  the  fame  William  afterwards,  and  before  the  aforefaid  Time 
when,  &c.  demifed  the  aforefaid  five  Acres  of  Land  with  the  Appurtenances  among  other  Things 
to  the  aforefaid  William  'Nichols  and  to  his  Affigns  during  the  Life  of  the  faid  William,  the  Re- 
mainder thereof  after  his  Death  to  one  Peter  Nichols  for  and  during  four  Years  then  next  follow- 
ing, and  fully  to  be  compleat,  the  Remainder  thereof  after  the  End  of  the  aforefaid  four  Years  to 
one  James  Nichols  and  to  his  Heirs  for  ever.  By  virtue  of  which  Demife  the  fame  William  was  of 
the  aforefaid  five  Acres  of  Land  with  the  Appurtenances  among  other  Things  feized  in  his  Demefn 
as  of  Freehold  for  Term  of  his  Life,  the  Remainder  thereof  after  his  Death  in  Form  aforefaid  belong- 
ing. And  the  faid  William  Nichols  being  fo  feized  thereof,  afterwards  at  London  aforefaid  in  the  Parifh. 
and  Ward  aforefaid  the  fame  William  of  fuch  his  Eftate  died  thereof  feized,  after  whofe  Death,  and  af- 
ter the  End  of  the  aforefaid  four  Years  next  following  after  the  Death  of  the  faid  William  Nichols,  the 
aforefaid  James  Nichols  into  the  aforefaid  five  Acres  of  Land  with  the  Appurtenances  amono-  other 
Things  as  in  his  Remainder  entered,  and  was  thereof  feized  in  his  Demefn  as  of  Fee.  And  the  faid 
James  being  fo  feized  thereof,  the  fame  James  afterwards,  and  before  the  aforefaid  Time  when,  &c.  at 
London  in  the  Parifh  and  Ward  aforefaid  of  fuch  his  Eftate  died  thereof  feized,  after  whofe  Death 
the  aforefaid  five  Acres  of  Land  with  the  Appurtenances  among  other  Things  defcended  to  the 
aforefaid  John  Nichols,  as  Son  and  Heir  of  the  aforefaid  James  Nichols,  whereby  the  fame  John, 
before  the  aforefaid  Time  when,  &c.  into  the  aforefaid  five  Acres  of  Land  with  the  Appurtenan- 
ces among  other  Things  entered,  and  was  thereof  poffeffed  in  his  Demefn  as  of  Fee.  And  the 
aforefaid  Humphry,  claiming  the  aforefaid  five  Acres  of  Land  with  the  Appurtenances  by  Colour 
of  a  certain  Deed  of  Demife  to  him  thereof  made  by  the  aforefaid  James  Nichols  for  Term  of  his 
Life,  long  before  the  aforefaid  Time  when,  &c.  (where  nothing  of  the  fame  five  Acres  of  Land 
with  the  Appurtenances  into  the  Poffeffion  of  the  faid  Humphry  by  that  Deed  ever  paffed)  into  the 
aforefaid  five  Acres  of  Land  with  the  Appurtenances  upon  the  Poffeffion  of  him  the  faid  John 
Nichols,  before  the  aforefaid  Time  when,  &c.  entered,  upon  the  Poffeffion  thereof  of  which  faid 
Humphry  he  the  fame  John  Nichols  afterwards,  viz.  the  aforefaid  Time-when,  &c.  into  the  afore- 
faid five  Acres  of  Land  with  the  Appurtenances  re-entered,  and  the  Clofe  aforefaid  broke,  and 
the  Grafs  aforefaid  in  the  aforefaid  five  Acres  of  Land  growing  with  the  Cattle  aforefaid 
eat  up,  trod  down,  and  confumed,  as  it  was  well  lawful  for  him  to  do.  And  this  he  is  ready  to 
verify  ;  wherefore  he  prays  Judgment  if  the  aforefaid  Humphry  his  Action  aforefaid  againft  him 
ought  to  have,  &c. 

And  the  aforefaid  Humphry  fays  that  he  by  any  Thing  before  alledged  ought  not  to  be  preclud- 
ed from  having  his  Action  aforefaid,  becaufe  he  fays  that  well  and  true  it  is,  that  the  aforefaid 
Francis  Lord  Lovel  before  the  aforefaid  Time  when,  &c.  was  feized  of  the  aforefaid  five  Acres 
of  Land  with  the  Appurtenances  in  his  Demefn  as  of  Fee,  and  being  fo  feized  thereof,  the  fame 
Francis  before  the  aforefaid  Time  when,  &c.  viz.  the  aforefaid  20th  Day  of  January  in  the  above- 
faid  1 8th  Year  of  the  Reign  of  the  aforefaid  late  King  Edward  the  fourth,  by  his  Deed  aforefaid 
demifed  the  fame  five  Acres  of  Land  with  the  Appurtenances  among  other  Things  to  the  afore- 
faid Thomas  Wright,  in  Manner  and  Form  as  the  aforefaid  John  Nichols  above  has  alledged.  But 
the  lame  Humphry  further  fays,  that  the  aforefaid  Thomas  Wright  of  the  aforefaid  five  Acres  of 
Land  with  the  Appurtenances  in  his  Demefn  as  of  Freehold  for  Term  of  his  Life  in  Form  afore- 
faid being  feized,  and  the  aforefaid  Francis  Lord  Lovel  of  the  Reverfion  of  the  fame  five  Acres  of 
Land  with  the  Appurtenances  as  of  Fee  and  Right  in  Form  aforefaid  being  feized,  by  a  certain 
Act  made  in  a  Parliament  of  Lord  Henry  late  King  of  England  the  feventh  after  the  Conqueft,  at 
Wefiminsler  in  the  County  of  Middle/ex  the  feventh  Day  of  November  in  the  firji  Year  of  his  Reio-n 
held,  among  other  Things  it  was  enacted,  eftablifhed,  and  ordained  by  the  Authority  of  the  fame 
Parliament,  that  the  aforefaid  Francis  Lord  Lovel,  for  divers  High  Treafons  by  him  againft  the 
aforefaid  late  King  Henry  the  feventh  traiteroufly  committed  and  perpetrated,  fhould  ftand  and  be 
convicfed  and  attainted  of  High  Treafon,  and  abjured  of  all  and  every  his  Honour,  Eftate,  and 
Dignity,  and  of  the  Names  of  the  fame,  and  fhould  forfeit  to  the  fame  late  King  and  to 
his  Heirs  all  Caftles,  Manors,  Lordfhips,  Hundreds,  Franchifes,  Liberties,  Privileges, 
Advowfons,  Nominations,  Prefentations,  Lands,  Rents,  Services,  Reverfions,  Portions,  An- 
nuities, Penfions,  Rights,  Hereditaments,  Goods  -and  Chatties,  and  Credits  of  which  the 
faid  Francis  Lord  Lovel,  or  any  other  to  his  Ufe,  was  feized  or  poffeffed  the  21ft  Day  of 
Augufl  in  the  aforefaid  firft  Year  of  the  Reign  of  the  fame  late  King  Henry  the  Seventh,  or  at 
any  other  Time  from  thence  forwards  within  the  Realm  of  England,  Ireland,  Wales,  or  Calais, 
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or  in  the  Marches  of  the  fame,  in  Fee-fimple,  Fee-tail,  or  for  Term  of  Life  or  Lives,  as  by  the 
fame  Act  among   other  Things  more  fully  appears.     By  Virtue  of  which  faid  Act  of  Parliament 
the  fame  late  King  Henry  the  Seventh  was  leized  of  the  Reverfion  of  the  fame  five  Acres  of  Land 
with  the  Appurtenances  among  other  Things  as  of  Fee  and  Right,  in  Right  of  his  Crown  of 
England.     And   he  being  fo  feized  thereof,  of  fuch  his  Eftate  died  thereof  leized  -,  after  whole 
Death   the   Reverfion   of  the   aforefaid  five  Acres  of  Land  with  the  Appurtenances  among  other 
Things  defcended  to  Lord  Henry  late  King  of  England  the  Eighth,  as  Son  and  Heir  of  the  afore- 
faid late  King  Henry  the  Seventh,  whereby  the  fame  late  King  Henry  the  Eighth  was  feized  of  the 
Reverfion  of  the  aforefaid  five  Acres  of  Land  with  the  Appurtenances  as  of  Fee  and  Right.     And 
the  faid  late  King  Henry  the  Eighth  being  fo  feized  thereof,  and  the  aforefaid  Thomas  Wright  of 
the   fame   five   Acres  of  Land  with  the  Appurtenances  in  his  Demefn  as  of  Freehold  in  Form 
aforefaid  being  feized,  the  fame  Thomas  Wright  afterwards  at  Alveley  aforefaid  died.    And  the  farre 
Humphry  further  lays,  that  afterwards  by  a  certain  lnquifition  indented,  taken  at  Hurley  in  the 
aforefaid  County  of  Salop,  the  13th  Day  of  June  in  the  nth  Year  of  the  Reign  of  the  faid  Lady 
the  Queen  now,  before  Richard  Prince  Efquire,  then  Feodary  of  the  fame  Lady  the  Queen  in  the 
fame  County    of    Salop,    Richard   Dickens,    William    Wall,    and  William    Langley    Gentlemen, 
by    Virtue    of    a    Writ    of    the    faid    Lady    the    Queen    of    Commifilon  to  the   fame  Ri- 
chard   Prince,    Richard    Dickens,    William    Wall,    and    William    Langley    Gentleman,    and    to 
one    Richard    Newton    Knight,      William  Gatacre  Efquire,    William    Onflow  Efquire,    Francis 
Galacre   Efquire,    Adam   Lutley  Efquire,    Roger  Harris  Gentleman,  Richard  Harris  Gentleman, 
and  John  Hammond  Gentleman,  and  eleven,  ten,  nine,  eight,  feven,  fix,  five,  four,  or  three  of 
them  directed,    by  the  Oath  of  Richard  Harnage  Gentleman,  Thomas  Corbet  Gentleman,  Edward 
Farmer  Yeoman,  John  Hammonds  Yeoman,  Thomas  Boocher  Yeoman,'  John  Weftwood  Yeoman, 
Thomas  Fewtrel  Yeoman,  Henry  Howel  Yeoman,  Thomas  Martin  Yeoman,  John  Cook  Yeoman, 
Thomas  Head  Yeoman,  John  Foxhole  Yeoman,  and  John  Fletcher  Yeoman,  good  and  lawful  Men 
of  the  County  aforefaid,  it  was  found  among  other  Things,  that  the  aforefaid  late  King  Henry  the 
Eighth,  by  Reafon  of  the  Conviction,  Attainder,  Act,  and  Defcent  aforefaid,  was  feized  of  the 
aforefaid  Meffuage  or  Farm  and  other  the  Premiffes  aforefaid  with  the  Appurtenances,  whereof  the 
aforefaid  five  Acres  of  Land  with  the  Appurtenances  are,  and  at  the  aforefaid  Time  when,  &c. 
were  Parcel,  in  his  Demefn  as  of  Fee,  in   Right  of  his  Crown  of  England.     And  being  fo  feized 
thereof,  the  fame  late  King  Henry  the  Eighth  of  fuch  his  Eftate  thereof  died  feized,  after  whofe 
Death  the  Tenements  aforefaid  with  the  Appurtenances  whereof,  &c.  defcended  to  Lord  Edward 
late  King  of  England  the  Sixth,  as  Son  and  Heir  of  the  aforefaid  late  King  Henry  the  Eighth ; 
whereby  the  fame  late  King  Edward  the  Sixth  was  feized  of  the  Tenements  aforefaid  with  the  Ap- 
purtenances whereof,  &c.  in  his  Demefn  as  of  Fee.     And  being  fo  feized  thereof,  the  fame  late 
King  Edward  the  Sixth  of  fuch  his  Eftate  died  thereof  feized,  without  Ifiue  of  his  Body  begotten, 
after  whofe  Death  the  Tenements  aforefaid  with  the  Appurtenances  whereof,  &c.  defcended  to 
Lady   Mary  late  Queen  of  England,  as  Sifter  and  Heir  of  the  aforefaid  late  King  Edward  the 
Sixth,  whereby  the  fame  late  Queen  was  feized  of  the  fame  Tenements  with  the  Appurtenances 
whereof,  &c.  in  her  Demefn  as  of  Fee.     And  being  fo  feized  thereof,  the  fame  late  Queen  of 
fuch  her  Eftate  thereof  died  feized,  without  Iffue  of  her  Body  begotten,  after  whofe  Death  the 
Tenements  aforefaid  with    the  Appurtenances  whereof,  &c.  defcended  to  the  Lady  the  Queen 
xiow,     as    Sifter    and   Heir  of  the  aforefaid  late  Queen,  as   by  the  lnquifition  aforefaid  among 
other  Things  more  fully  appears.     And  the  fame  Humphry  further  fays,  that  the  fame  Lady  the 
Queen  now,  by  Reafon  of  the  Premifes  aforefaid,  was  feized  of  the  Tenements  aforefaid  with, 
the  Appurtenances  whereof,  &c.  in   her  Demefn  as  of  Fee,  in  Right  of  her  Crown  of  England. 
And  being  fo  feized  thereof,  the  fame  Lady  the  Queen  now,  before  the  aforefaid  Time  when,  &'c. 
■viz.  the  4th  Day  of  February  in  the  12th  Year  of  her  Reign,  by  her  Letters^Patent  (which  he  the 
fame  Humphry  here  produces  in  Court)  fealed  with  her  Great  Seal  of  England,  the  Date  whereof 
is  at  Wefiminjler  the  fame  Day  and  Year,  gave  and  granted  to  one  Hugh  Counfel  Gentleman,  and 
Robert  Piftor  Gentleman,  the  Tenements  aforefaid  with  the  Appurtenances  whereof,  &c.  to  have 
and  to  hold  the  fame  Tenements  with  the  Appurtenances  whereof,  &c.    to  the  fame  Hugh  and 
Robert  and  to  their  Heirs  for  ever.     By  Reafon  of  which  faid  Letters-Patent  the  fame  Hugh  and 
Robert  were  of  the  fame  Tenements  with  the  Appurtenances  whereof,  &c.  feized  in  their  Demefn 
as  of  Fee.     And  being  fo  feized  thereof,  the  fame  Hugh  and  Robert  before  the  aforefaid  Time 
when,  cjJV.  of  the  fame  Tenements  with  the  Appurtenances  whereof,  &c.  enfeoffed  him  the  faid 
Humphry  Nichols,  to  have  to  him  and  his  Fleirs  for  ever.     By  Virtue  of  which  he  the  fame  Hum- 
phry was  thereof  feized  in  his  Demefn  as  of  Fee,  until  the  aforefaid  John  Nichols  the  aforefaid  20th 
Day  of  December  in  the   15th  Year  abovefaid,  with  Force  and  Arms  the  Clofe  of  him  the  faid 
Humphry  at  Alveley  broke,  and  the  Grafs  aforefaid  to  the  Value,  £?V.  there  lately  growing  with  the 
Cattle  aforefaid  eat  up,  trod  down,  and  confumed,  as  he  above  complains  againft  him.       And 
this  he  is  ready  to  verify,  wherefore  for  that  the  aforefaid  John  Nichols  the  Trelpafs  aforefaid  in  the 
aforefaid  five  Acres  of  Land  with  the  Appurtenances  above  acknowledges,  he  the  fame  Humphry 
prays  Judgment  and  his  Damages  by  Occafion  of  the  faid  Trefpafs  to  be  adjudged  to  him,  &V. 

And  the  aforefaid  John  Nichols,  by  protefting  that  the  aforefaid  Henry  late  King  of  England  the  Rejoinder, 
Seventh  was  not  feized  of  the   Reverfion  of  the  aforefaid  five  Acres  of  Land  with  the  Appurte- 
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nances  as  of  Fee  and  Right  by  Virtue  of  the  Aft  aforefaid,  nor  died  fo  thereof  feized,  by  proteft- 
ing  alfo  that  the  aforefaid  Henry  late  King  of  England  the  Eighth  by  Reafon  of  the  Conviction, 
Attainder,  Aft,  and  Defcent  aforefaid  was  not  feized  of  the  Tenements  aforefaid  with  the  Appur- 
tenances whereof,  i£c.  in  his  Demefn  as  of  Fee,  in  Right  of  his  Crown  of  England,  nor  of  fuck 
his   Eftate  thereof  died   feized,  by  protefting  alfo  that  the  Tenements  aforefaid  with  the  Appur- 
tenances whereof,  &c.  did  not  defcend  to  Lord  Edward  late  King  of  England  the  Sixth,  as  Son 
and  Heir  of  the  faid  late  King  Henry  the  Eighth,  nor  that  the  fame  late  King  Edward  the  Sixth 
was  thereof  feized  in  his  Demefn  as  of  Fee,  nor  of  fuch  his  Eftate  thereof  died  feized,  by  protefting 
alfo  that  the  Tenements  aforefaid  with  the  Appurtenances  whereof,  &c.  did  not  defcend  to  Lady 
Mary  late  Queen  of  England,  as  Sifter  and  Heir  of  the  faid  late  King  Edward  the  Sixth,  nor  that 
the  fame  late  Queen  was  thereof  feized  in  her  Demefn  as  of  Fee,  nor  of  fuch  her  Eftate  thereof  died 
feized,  by  protefting  alfo  that  the  Tenements  aforefaid  with  the  Appurtenances  whereof,  &c.  did 
not  defcend  to  the  Lady  the  Queen  now,  as  Sifter  and  Heir  of  the  faid  late  Queen  Mary,  nor  that 
the  fame  Lady  the  Queen  now  was  thereof  feized  in  her  Demefn  as  of  Fee,  as  the  fame  Humphry 
Nichols  above  has  alledged,  for  Plea  fays  that  well  and  true  it  is,  that  the  aforefaid  Thomas  Wright 
of  the  aforefaid  five  Acres  of  Land  with  the  Appurtenances  in  his  Demefn  as  of  Freehold  for 
Term  of  his  Life  in  Form  aforefaid  being  feized,  and  the  aforefaid  Francis  Lord  Lovel  of  the  Re- 
verfion  of  the  fame  five  Acres  of  Land  with  the  Appurtenances  as  of  Fee  and  Right  in  Form 
aforefaid  being  feized,  by  the  aforefaid  Aft  made  in  a  Parliament  of  the  faid  Lord  Hairy  late  King 
of  England  the  Seventh,  the  faid  feventh  Day  of  November  in  xhzfirjl  Year  of  his  Reign  held,  among 
other  Things  it  was  enacted,  eftablifhed,  and  ordained  by  the  authority  of  the  fame  Parliament,  that 
the  aforefaid  Francis  Lord  Lovel,  for  divers  High  Treafons  by  him  againft  the  aforefaid  late  King 
Henry  the  Seventh  traiteroufly  committed  and  perpetrated,  fhould  ftand  and  be  convifted  of  High 
Treafon,  and  abjured  of  all  Honour,  Eftate,  and  Dignity,  and  of  the  Names  of  the  fame,   and 
fhould   forfeit  to  the  fame  late  King  and  to  his  Heirs  all  Caftles,  Manors,  Lordfhips,  Hundreds, 
Franchifes,  Liberties,  Privileges,  Advowfons,  Nominations,   Prefentations,  Lands,  Tenements, 
Rents,  Services,  Reverfions,  Portions,  Annuities,  Penfions,  Rights,  Hereditaments,  Goods  and 
Chatties,  and  Debts,  of  which  the  fame  Francis  Lord  Lovel,  or  any  other  to  his  Ufe,  was  feized 
or  poffeffed  the  21ft  Day  of  Augufi  in  the  abovefaid  j5r/2  Year  of  the  Reign  of  the  fame  late  King 
Henry  the  Seventh,  or  at  any  Time  from  thence  forwards  within  the  Realm  of  England,  Ireland^ 
Wales,  or  Calais,  or  in  the  Marches  of  the  fame,  in  Fee-Ample,  Fee-tail,  or  for  Term  of  Life  or 
Lives,  as  in  the  fame  Aft  among  other  Things  more  fully  is  contained,  as  the  aforefaid  Humphry 
above  hath  alledged.     But  the  fame  John  Nichols  further  fays,  that  in  the  Statute  aforefaid  it  is 
contained  further  in  Manner  and  Form  following,  viz.  faving  to  every  Perfon  and  Perfons  and 
their  Heirs,  other  than  fuch  as  by  the  fame  Aft  were  attainted,  and  their  Heirs,  or  any  of  them, 
of  or  in  any  of  the  Premiffes,  fuch  Right,  Title,  Aftion,    or  Intereft  in  or  of  the  Premiffes,  as 
they  ought  to  have  had,  if  the  Aft  aforefaid  had  never  been  made.     By  Reafon   whereof  the 
Right,  Title,  Aftion,  and  Intereft  of  the  aforefaid  Thomas  Wright  of  and  in  the  aforefaid  five 
Acres  of  Land  with  the  Appurtenances  among  other  Things  were  faved.     And  afterwards,  and 
before  the  aforefaid  Time  when,  &c.  the  aforefaid  Francis  at  London  in  the  Parifh  and  Ward  afore- 
faid died,  without  Heirs  of  his  Body  begotten.     By  Reafon  whereof,  and  by  Virtue  of  the  afore- 
faid Saving  in  the  Statute  aforefaid  contained,  the  aforefaid  Thomas  Wright  after  the  Death  of  the 
aforefaid  Francis  was  feized  of  the  aforefaid  five  Acres  of  Land  with  the  Appurtenances  among 
other  Things  in  his  Demefn  as  of  Fee.     And  the  faid  Thomas  being  fo  feized  thereof,  the  fame 
Thomas  afterwards,  and  before  the  aforefaid  Time  when,  &c.  of  the  fame  five  Acres  of  Land  with 
the  Appurtenances  among  other  Things  enfeoffed  the  aforefaid  Thomas  Wildicot,   to  have  and  to 
hold  to  the  fame  Thomas  and  to  his  Heirs  for  ever.     By  Virtue  of  which  faid  Feoffment  the  fame 
Thomas  was  of  the  fame  five  Acres  of  Land  with  the  Appurtenances  among  other  Things  feized  in 
his  Demefn  as  of  Fee.     And  the  fadThomas  being  fo  feized  thereof,  the  fame  Thomas  afterwards,, 
and  before  the  aforefaid  Time  when,  &c.  of  the  fame  five  Acres  of  Land  with  the  Appurtenances 
among  other  Things  enfeoffed  the  aforefaid  William  Nichols,  to  have  and  to  hold  to  the  fame 
William  and  to  his  Heirs  for  ever.     By  Virtue  of  which  faid  Feoffment  the  fame  William  was  of  the 
aforefaid  five  Acres  of  Land  with  the  Appurtenances  among  other  Things  feized  in  his  Demefn  as 
of  Fee.     And  the  faid  William  being  fo  feized  thereof,  the  fame  William  afterwards,  and  before 
the  aforefaid  Time  when,  &c.  of  the  fame  five  Acres  of  Land  with  the  Appurtenances  among 
other  Things  enfeoffed  the  aforefaid  William  Whorewood  Efquire,  to  have  .and  to  hold  to  the  fame 
William  and  to  his  Heirs  for  ever.     By  Virtue  of  which  faid  Feoffment  the  fame  William  was  of  the 
aforefaid  five  Acres  of  Land  with  the  Appurtenances  among  other  Things  feized  in  his  Demefn  as 
of  Fee.     And  the  faid  William  being  fo  feized  thereof,  the  fame  William  afterwards,  and  before 
the  aforefaid  Time  when,  &c.  demifed  the  aforefaid  five  Acres  of  Land  with  the  Appurtenances 
among  other  Things  to  the  aforefaid  William  Nichols,  to  have  and  to  hold  to  the  fame  William  and 
to  his  Affigns  during  the  Life  of  the  faid  William,  the  Remainder  thereof  after  his  Deceafe  to  the 
aforefaid  Peter  Nichols,  for  and  during  the  aforefaid  four  Years  then  next  following,  and  fully  to 
be  compleat,  the  Remainder  thereof  after  the  End  of  the  aforefaid  four  Years  to  the  aforefaid 
James  Nichols  and  to  his  Heirs  for  ever.     By  Virtue  of  which  faid  Demife  the  fame  William  Nichols 

was 
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was  of  the  aforefaid  five  Acres  of  Land  with  the  Appurtenances  among  other  Things  feized  in  his 
Demefn  as  of  Freehold  for  Term  of  his  Life.  And  the  faid  William  Nichols  being  fo  feized  there- 
of, the  fame  William  afterwards,  and  before  the  aforefaid  Time  when,  &c.  at  London  in  theParifb. 
and  Ward  aforefaid,  of  fuch  his  Eftate  died  thereof  feized,  after  whofe  Death,  and  after  the  End 
of  the  aforefaid  four  Years  next  after  the  Deceafe  of  the  faid  William  Nichots,  the  aforefaid  James 
Nichols  into  the  aforefaid  five  Acres  of  Land  with  the  Appurtenances  among  other  Things  as  in 
his  Remainder  entered,  and  was  thereof  feized  in  his  Demefn  as  of  Fee.  And  he  being  fo  feized 
thereof,  the  fame  James  before  the  aforefaid  Time  when,  &c.  at  London  in  the  Parifh  and  Ward 
aforefaid  of  fuch  his  Eftate  died  thereof  by  protefting  feized,  after  whofe  Death  the  aforefaid  five 
Acres  of  Land  with  the  Appurtenances  among  other  Things  defcended  to  the  aforefaid  John 
■Nichols,  as  Son  and  Heir  of  the  aforefaid  James  Nichols,  whereby  he  the  fame  John  into  the  afore- 
faid five  Acres  of  Land  with  the  Appurtenances  among  other  Things  entered,  and  was  thereof 
feized  in  his  Demefn  as  of  Fee.  And  being  fo  feized  thereof,  he  the  fame  John  afterwards,  viz. 
at  the  aforefaid  Time  when,  &c.  the  Clofe  aforefaid  in  the  aforefaid  five  Acres  of  Land  with  the 
Appurtenances  broke,  and  the  Grafs  aforefaid  to  the  Value,  &V.  in  the  aforefaid  five  Acres  of 
Land  growing  with  the  Cattle  aforefaid  eat  up,  trod  down,  and  confumed,  as  it  was  lawful  for 
him  to  do.  And  this  he  is  ready  to  verify,  wherefore  he  prays  Judgment,  and  that  the  aforefaid 
Humphry  from  his  Action  aforefaid  may  be  precluded. 
Upon  this  Rejoinder  the  Plaintiff  demur'd  in  Law. 

IT  appears  by  the  Record,  that  the  Plaintiff  has  declared  of  his  Clofe  broken  at  Alveley  in  the  The  case. 
County  of  Salop  the  20th  Day  of  December  in  the  15th  Year  of  the  prefent  Queen.     And  a  Leafe  for  Life 
the  Defendant  has  pleaded  in  Bar,  that  the  Place  where,  csV.  is  five  Acres  of  Land  Parcel  of  dpnSoS 
a  Grange  or  Farm  called  Bowel's,   whereof  Francis  Lovel  Knight  Lord  Lovel  was  feized  in  his  iftheLeflbr dies 
Demefn  as  of  Fee.   And  being  fo  feized,  he  the  20th  Day  of  January  in  the  1 8th  Year  of  the  Reign  thcn°the  LdrJe 
of  King  Edward  4.  by  his  Deed  bearing  the  fame  Date  leafed  the  fame  five  Acres  among  other  to  have  Fee,,  the 
Things  to  one  Thomas  Wright  for  Term  of  his  Life,  and  if  the  faid  Francis  fhou'd  happen  to  die  ted  of  TreafojT 
without  Heir  of  his  Body,  then  that  the  faid  Thomas  Wright  fhou'd  hold  the  fame  Farm  whereof,  b.yAa°f  Par- 
&c.  to  him  and  to  his  Heirs  for  ever.     By  Virtue  whereof  the  faid  Thomas  Wright  was  feized  of  7?Tn"  thereby" 
the  faid  five  Acres  in  his  Demefn  as  of  Freehold,  the  Reverfion  thereof  belonging  to  the  faid  Sir  *"  his  Lands 
Francis  Lovel  and  to  his  Heirs  in  Form  aforefaid.     And  he  being  fo  feized,  the  faid  Sir  Francis  terward/hTdies" 
the  Jirjl  Day  of  May  in  the  2d.  Year  of  the  Reign  of  King  Henry  7.  died  without  Heir  of  his  !^«fd°^-^ 
Body,  living  the  faid  Thomas  Wright,  whereby  the  faid  Thomas  Wright  after  the  Death  of  the  faid  theYeffeeVaii 
Sir  Francis  was  feized  of  the  faid  five  Acres  of  Land  jn:  his  Demefn  as  of  Fee.     And  he  being  fo  ^kr^&A 
feized,  thereof  enfeoffed  one  Thomas  Wildicot  in  Fee,  who  enfeoffed  William  Nichols  in  Fee,  who  not  be  prejudk-. 
enfeoffed  William  Whorewood  in  Fee,  who  leafed  the  faid  five  Acres  to  the  faid  William  Nichols  for  2°Aa  wh£hy 
his  Life,  with  Remainder  to  one  Peter  Nichols  for  four  Years,  Remainder  to  one  James  Nichols  in  theLeflbrdoes 
Fee.  And  afterwards  the  faid  William  Nichols  being  fo  feized  died,  after  whofe  Death,  and  the  Expi-  ^1^°^ 
ration  of  the  four  Years,  the  faid  James  Nichols  entered  into  the  faid  five  Acres  as  in  his  Remainder,  when  it  is/«- 
and  was  thereof  feized  in  Fee.     And  being  (6  feized,  he  died  thereof  feized,  after  whofe  Death  the  h°a™SeFeVdi" 
the  faid  five  Acres  defcended  to  John  Nichols  (the  Defendant)  as  Son  and  Heir  of  the  fad  James,  charged  of  aiiin- 
by   Reafon  whereof  he   entered,  and  was  thereof  feized  in  Fee;  and  fo  he  gives  Colour  to  the  ^b^Lef- 
Plaintiff,  and  juftifies.     And  the  Plaintiff  by  his  Replication  confefling  that  the  faid  Sir  Francis  forfobfequent to 
Lovel  was  feized   in  Fee  of  the  faid  five  Acres,  and  leafed  them  to  the  faid  Thomas  Wright  in  JjSjjJSSa 
Form  aforefaid,  fays  further,  that  the  faid  Thomas  Wright  being  fo  feized,  and  the  faid  Sir  Francis  hy the  Gra"t  of 
being  feized  of  the  Reverfion  of  the   faid  five  Acres  as  of  Fee  in  Form  aforefaid,  the  faid  Sir  Iny  aw"™. 
Francis  was  by  Act  of  Parliament  in  the  Jirjl  Year  of  King  Henry  7.  convicted  and  attainted  of  fonorFeloB.v 
Bigh-Treafon,  and  thereby   it  was  enacted  that  he  fhou'd  forfeit  to  the  faid  King  and  to  his him^Andd- 
Heirs  all  Caftles,    Manors,    Lands,  Reverfions,  and  Hereditaments,  &c.  whereof  the  faid  Sir  ^°Mt£'asT" 
Francis  Lovel,  or  any  other  to   his  Ufe,   was  feized  or  poffeffed   the  21ft  Day  of  Jugujl  in  the  Aa  of  Attain- 
jirjl  Year  of  the  Reign  of  the  faid  King,  or  at  any  other  Time  afterwards,  in  Fee-fimple,  Fee-  L"4*h£0*.hde 
tail,   or  for  Life,  as  by  the  fame  Act  more  fully  appears.     By  which  Act  the  faid  King  Henry  7.  forfeit  aii°his 
was  .feized  of  the   Reverfion  of  the  faid  five  Acres  as  of  Fee.     And  afterwards  the  faid  Thomas  £0annsds'&f ev^* 
Wright,  being  feized  of  the  faid  five  Acres  in  his  Demefn  as  of  Freehold,  died  thereof  feized.  And  before- the  sta- 
further  the  Plaintiff  fays,  that  by  an  Inquifition  indented  taken  at  Harley  in  the  County  of  Salop  the  ™te  2o33thM  3' 
13th  Day  of  June  in  the  eleventh  Year  of  the  prefent  Queen  Elizabeth,  before  Richard  Prince  and  wasnot'fofficient 
three  others,  by  Virtue  of  the  Queen's  Commifiion  to  them  and  eight  others,  and  to  any  four  of  iY/fta£yFJree~ 

■■  « 1  1  >-r>i  ■  I  1       /-»      1        /*  1  Ueed  or 

them  directed,  it  was  found  among  other  Things  by  the  Oath  of  12  Men,  that  King  Henry  8.  by  in  Law  in  the 
Reafon  of  the  faid  Conviction,  Attainder,  Act,  and  Defcent  from  King  Henry  7.  to  himfelf,  was  o&fc'  finding™ 
feized  of  the  faid  Farm  and  other  the  Premifes,  whereof  the  faid  five  Acres  are,  and  at  the  faid  the  Certainty  of 
Time  were,  Parcel,  in  his  Demefn  as  of  Fee,  in  Right  of  his  Crown,  and  that  he  died  feized  0hfeth1  ptjat-" 
thereof,  and  that  the  Premifes  defcended  from  him  to  King  Edward  6.  and  from  him  to  Queen  tainted  was 
Mary,  and  from  her  to  the  prefent  Queen  Elizabeth,  as  by  the  faid  Inquifition  appears.    And  the  AwminTtlhere- 
PlaintifF  alledges  further,  that  the  prefent  Queen  Elizabeth,  by  her  Letters-Patent  bearing  Date  ofwasno.t  fuffi- 
the  4th  Day  of  February  in  the  12th  Year  of  her  Reign,  here  fhewn  forth  to  the  Court,  granted  no" done  here"" 

and  therefore  the 
Reverfion  was  not  vefted  in  the  King  at  the  Time  when  the  Condition  was  performed.  But  if  it  had  been  a&ually  vetted  in  the  King,  then  whether  the  Leflee 
Jhou'd  have  been  put  to  his  Petition,  or  Monfirans  ds  droit,  &c.  or  whether  the  Fee-fimple  fhou'd  have  been  immediately  devefted  out  of  the  King,  by  Operation  of 
Law,  upon  the  Performance  of  the  Condition,  the  Court  was  divided  in  Opinion,      S,  C.     N.  Bendl,  245.  pi.  2681  Vin.  Abr,  tit.  Condition  T.  pi.  26. 
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the  faid  Tenements  to  Hugh  Counfel  and  Robert  Piftor  in  Fee,  who  enfeoffed  the  Plaintiff  in  Fee, 
whereby  he  was  feized  in  Fee  until  the  Defendant  did  the  Trefpafs.  And  the  Defendant  by  his 
Rejoinder  protefting  that  King  Henry  7.  was  not  feized  of  the  Revcrfion  of  the  faid  Tenements, 
nor  that  King  Henry  8.  nor  King  Edward  6.  nor  Queen  Mary  were  feized  of  the  faid  Tenements, 
nor  that  any  of  them  died  feized,  for  Plea  fays  that  in  the  faid  Aft  there  is  contained  a  Savin°- 
to  every  Perfon  and  Perfons,  and  to  their  Heirs,  other  than  fuch  as  by  the  fame  Aft  were  at- 
tainted, and  their  Heirs,  or  any  of  them,  of  or  in  any  of  the  Premifes,  fuch  Right,  Title,  Aftion, 
or  Intereft  of  or  in  the  Premifes,  as  they  ought  to  have  had  if  the  Aft  aforefaid  had  never  been 
made.  And  afterwards  the  faid  Sir  Francis  hovel  died  without  Heirs  of  his  Body,  whereby  and 
by  Force  of  the  Saving  in  the  faid  Aft  the  faid  Thomas  Wright,  after  the  Death  of  the  faid  Sir 
Francis  hovel,  was  feized  of  the  faid  five  Acres  in  his  Demefn  as  of  Fee.  And  fo  the  Defendant 
conveys  them  to  himfelf  in  the  fame  Manner  as  is  pleaded  in  the  Bar.  Whereupon  the  Plaintiff 
has  demur'd  in  Law. 

And  divers  Matters  were  moved  and  argued  in  this  Cafe  by  Mead,  Bendloe,  and  Jefferey  Serjeants, 
who  were  of  Counfel  for  the  Plaintiff,  and  by  Lovelefs  and  Barham  Serjeants,  who  were  of  Counfel 
for  the  Defendanr.  And  I  heard  all  their  Arguments,  as  alfo  the  Arguments  of  Harper  Juftice, 
and  of  the  Lord  Dyer,  but  I  did  not  hear  Mounfon  and  Manwood  Juftices  argue,  and  therefore  what 
I  here  report  as  faid  by  them,  I  deliver  only  upon  the  Relation  of  others. 
AmakesaLeafc  Anc]  tne  firft  Thing  moved  was,  when  Sir  Francis  hovel  made  the  Leafe  for  Life,  with  Condi- 
Cp0I1  condition  tion  that  if  he  died  without  Iffue,  then  the  Leffee  mould  have  the  Land  in  Fee  (which  Words  were 
that  it  a.  dies  fufficient  to  make  the  Leffee  have  the  Fee-fimple  upon  the  Condition  being  performed)  whether  or 
thenB.  to  hav'e  no  in  this  Cafe  the  Fee  was  out  of  Sir  Francis  hovel  prefently  before  the  Condition  was  performed. 
rhe^>*'*sCafe  And  as  to  this,  it  was  agreed  by  all,  viz.  by  the  Counfel  on  both  Sides,  and  by  all  the  Juftices 
not  remove  out  except  the  Lord  Dyer  (who  argued  that  the  Fee-fimple  palfed  out  of  Sir  Francis  hovel  prefently, 
•Tnfttnt'that  he"" anc*  was  *n  Abeyance  and  Confideration  of  Law,  fo  that  it  was  not  in  Sir  Francis  at  the  Time  of 
dies  without  if.  the  Aft  of  Attainder,  and  that  it  firft  vefted  in  the  Leffee  when  Sir  Francis  died  without  Iffue,  and 
coidition^re-  not  be'r°re)  that  the  Fee-fimple  was  not  out  of  Sir  Francis  hovelvmu\  the  Condition  was  performed, 
cedent,  andmuft  that  is,  until  the  Inftant  when  he  died  without  Ilfue  :  For  the  Performance  of  the  Condition  pre- 
^rftbc^Pe^°erni"  ceded  the  Removal  of  the  Fee-fimple  out  of  Sir  Francis  hovel,  for  if  he  died  without  Iffue,  then 
Fee  (hall  be  re-  he  granted  the  Fee,  which  Word  (then)  is  an  Adverb  of  Time,  and  that  Time  ought  to  come  be- 
sl^Co^Littf '  f°re  tne  Leffee  fhou'd  have  the  Fee.  As  if  a  Man  contrafts  with  another,  that  if  he  pays  him  10/. 
2.17.  b.  piowd.  then  he  fhall  have  fuch  a  Farm  for  Years,  there  (as  it  appears  in  a  Wheeler's  Cafe  in  14  H.  8.)  the 
A^tt'^Vi  Leafe  fhall  not  commence  until  the  Payment  is  made,  becaufe  the  Payment  precedes  the  Eftate, 
*  h.  14  h.  8.  and  upon  the  Payment  it  fhall  commence.  b  And  to  this  Purpofe  Mead  cited  the  Cafe  in  io  Aff* 
17.  p|.  6.  Bro.  pi.  15.  where  a  Man  made  a  Leafe  for  1 1  Years,  and  executed  a  Deed  to  the  Leffee  upon  Condi- 
An'te'jo.'1 6?"  tion  that  if  he  was  difturbed  of  his  Term,  then  he  fhould  hold  the  Tenements  in  Fee,  and  Livery 
i>t.  ioEd.  3<  was  made  according  to  the  Condition,  and  afterwards  the  Leflee  was  difturbed,  and  thereupon  he 
39.  pi.33.Fitz.  brought  an  Affize,  and  it  was  adjudged  that  he  fhou'd  have  the  Fee,  and  he  recovered  by  Award, 
olnditiot's'fo'i.'f0""  he  might  be  difturbed  and  oufted,  and  when  he  was  difturbed,  then  the  Fee  vefted  in  him, 
Co.  Li«.  2:7.  a.  and  not  before.  c  And  to  the  likeEffeft  he  alfo  cited  Plefingtonh  Cafe  in  6  R.  2.  where  a  Leafe 
e  e.  r.  2.  Fit*,  for  Years  was  made  to  two,  upon  Condition  that  if  the  Leffor  died  within  the  Term,  or  granted 
^td2o.riAnte  ^e  Reverfion  over,  then  the  Termors  fhou'd  have  a  Freehold,  and  there  it  wa3  held  that  inaf- 
26(a).  And  fee  much  as  the  Condition  preceded  the  Freehold,  the  Freehold  was  not  out  of  the  Leffor  prefently  ; 
thereOciteedfO0k$  and  thereupon  one  of  the  Leffees  for  Years  attorned  as  Termor  for  Years,  faving  his  Advantage; 
A  d  And  upon  the  fame  Principle  Barham  alfo  cited  a  Cafe  which  he  faid  was  in  12  Ed.  2.  where  a 

Fitz".  vouched  Man  made  a  Leafe  for  Years,  upon  Condition  that  if  the  Leffee  did  fuch  an  Aft,  he  fhou'd  have 
265.  vin.  Abr.  the  pee5  ancj  a  Stranger  brought  a  Precipe  quodreddat  againft  both  the  Leffor  and  the  Leffee,  and 
qUd  reddateE.  it  was  adjudged  to  be  maintenable,  and  not  to  abate  by  Reafon  of  any  Doubt  whether  the  Condi- 
p1-  ■■  tion  was  performed  or  not,  for  if  the  Condition  was  performed,  then  from  the  Time  of  the  Perfor- 

mance of  it  the  Freehold  fhou'd  be  in  the  Leffee,  and  out  of  the  Leffor,  which  wou'd  have  abated 
the  Writ  if  it  had  been  brought  againft  the  Leffor  only,  and  if  the  Fee  was  out  of  the  Leffor  before 
the  Performance  of  the  Condition,  then  the  Precipe  quod  reddat  might  have  been  brought  againft  the 
Leffee  only,  but  this  the  Book  does  not  warrant  to  be  done,  and  therefore  it  is  to  be  taken  that 
the  Party  was  forced  to  bring  the  Pracipe  againft  them  both.     So  that  when  the  Condition  pre- 
cedes the  Eftate,  the  Condition  ought  to  be  performed  before  the  Eftate  fhall  veft.     But  the  Lord 
« vin.  Abr.  tit,  ~[)yer  cited  a  Qafe  which  he  faid  was  in  Frowicks  Reading,  and  was  thus  :  e  A  Man  makes  a  Leafe 
tit.' Relation  a!  for  Years  of  Land  to  an  Alien,  upon  Condition  that  if  the  Alien  pays  to  the  Leffor  fuch  a  Sum  of 
w<wdSoL'  P\  Money  during  the  Leafe,  then  he  fhall  have  the  Fee,  and  afterwards  the  King  makes  him  a  Deni- 
er '    Uaer"    zen,  and  after  that  he  pays  the  Money,  and  all  this  Matter  is  afterwards  found  by  Office,  in  this 

Cafe  he  faid  that  Frowick  was  of  Opinion  that  the  King  fhou'd  have  the  Fee. 

Mtabcne  by  the      *  £ut  rwith  Submiffton)  it  feems  to  me  that  the  haw  is  not  fo.     For  when  the  Condition  was,  that 

epor  er.         ^^  ^  Payment  he  fJoou'd  have  the  Fee,  the  Feejhall  not  vejl  until  the  Payment,  for  althd'  the  Con- 

■ionofpWel'  di  tion  fhall  have  Relation  to  the  Livery  for  the  avoiding  of  Incumbrances,  yet,  as  to  the  vefting  of  the 

agrees  i  Leon.    pegt  it  fhall  only  have  Relation  to  the  'Time  of  the  Payment,  for  the  Condition  was,  that  if  he  paid 

arguendcPiwd.  Me   Money,    then  he  floou'd  have  the  Fee,    and    he    cou'd    not    have  the  Fee  before ;    and  then 

Qoa;r.  §  371.    when  the  Fee  vefted  in  him,  he  was  a  natural  Subjetl,  and  had  Capacity  to  take  as  a  Subjetl; 

So   that   the    Time    when    the    Condition  was  made  is    not    fo    much    to    be    regarded   as    the 

Time  when  the  Fee  vejls,  and  when  it  vejled  in  that  Cafe,  the  hejfee  was  capable  as  a  Subjetl. 

And 
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a  And  if  a  Feoffment  is  made  -with  Warranty  to  a  Man  and  a  Feme-fde,  who  intermarry    and  after- a  plowd-  Q"*r- 
wards  they  vouch    and  recover  in  Value,  there  are  no  Moieties  between  them,  for  although  they  were  \S\  SSj" 
Jingle  when  the  Warranty  was  made,  yet  when  they  recovered  and  had  Execution,  they  were  Hufband  p1-'82-  in  ^ 
and  Wife    at  which  time  they  b  cannot  take  by  Moieties.     '  And  if  a  Reverfion  is  granted  to  a  Man  and  Max.  Jt,*. 
a  temejole,  and  afterwards  they  inter-marry,  and  then  Attornment  is  had,  they  have  no  dillincl  Moie   p1' 8l  Vm- Abr- 
ties,  for  although  they  were  Jingle  when  the  Grant  was  made,yet  when  the  Reverfion  fettled  in  them  they  £me7»  \u, 
were  Hufband  and  Wife,  between  whom  there  are  no  Moieties.     Wherefore  the  Time  in  which  a  thin?  b      a 
■vefts  ought  to  be  regarded.     And  fo  in  the  faid  Cafe  put  by  the  Lord  Dyer,  inafmuch  as  the  LefTee  was  (»)•'    "* 
a  Denizen  at  the  time  when  the  Fee  vefted,  in  my  Opinion  he  Jkall  take  it  to  his  own  Ufe      But  the  c  Co.Litt  ,sr. 
greater  Quejtton  in  thai  Cafe  feems  to  be,  whether  or  no  the  vefling  of  the  Fee  Jhall  be  difturbed  by  the  b'  3I°- a>  *  Ctf- 
Relation  of  the  King's  title  to  the  time  of  making  the  term  for  Years,  for  the  King  was  entitled  d  to  the  m£%^;*. 
term  before  the  Performance  of  the  Condition,  and  if  the  King's  title  takes  away  the  term  from  the  T'me  *■'  3-  Vin' Abr- 
cfthefirjl^  making  the  term,  then  the  Condition  which  is  annexed  to  it  Jhall  be  alfo  taken  away  from  'the  &S£ffU 
Time  of  Ue  firft  making  the  term,  and  fo  it  was  gone  before  the  Performance  of  the  Condition      But  it  ContraPlowd- 
feems  to  me  that  it  Jhall  not  be  fo,  but  that  the  Fee  Jhall  vejl  in  the  Leffee,  and  that  he  Jhall  have  it  to  §T  §  ^ 
his  own  Ufe,  becaufe  it  was  in  him  before  the  Office  found.  d  Becaufe 

And  many  other  Cafes  (which  I  have  here  omitted,  becaufe  it  is  fo  common  a  Learnina)  were  ^"""""p*- 
put  upon  this  Ground,  that  where  there  is  a  Condition  precedent,  the  Eftate  (hall  not  be  Amoved  Sff 
out  ot  the  i  erlon  who  had  it  until  the  Condition  is  firft  performed.     And  fo  in  the  principal  Cafe  but  for  theKing- 
jnafmuch  as  Six  Francis  Lovel  limited  the  Condition  to  precede  the  Removal  of  the  Fee  out  of  £&"££ 
himfelf  who  had  it,  viz.  that  he  himfelf  mould  firft  die  without  IlTue,  this  Condition  ou^ht  tobe§371' 
performed,  and  before  it  was  performed  the  Fee  did  not  veft  in  Wright  the  LefTee,  but  continued 
in  Sir  Francis  Lovel. 

And  further  they  held  that,  after  the  Condition  was  performed,  Wright  the  LefTee  fhould  have  a. leafed  Li* 
the  .bee-fimple,  if  the  other  Points  hereafter  moved  did  not  make  againft  him      But  how  he  flmnM  t0  B-  uP°nCo«- 
have  theFee-firnple,  viz.  whether  as  a  Grant  of  the  Reverfion,  (for  the  Words  are,  that  i Sir  SCSL 
Francis  fhould  die  witnout  Iffue,  then  he  granted  the  Tenements  to  Wright  and  to  his  Heirs  1  nr  rres&BJ hy 
by  Way  of  Remainder    or  how  otherwife,  was  touched  not  only  at   the  Bar,  but  alfo  a    the  -S!T 
Sench.     And  (as  fome  of  them  faid)  Wright  cannot  have  it  as  a  Grant  of  the  Reverfion    bersnfe  »  S3te/pon  the. 
Grant  of  a  Reverfion  •  cannot  be  made  to  veft  at  a  Day  to  come,  nor  can  he  have  it  as  a  Remain-  *Sffi? 
der,  becaufe  that  cannot  properly  be  called  a  Remainder  which  in  its  veiling  merees  the  firft  Ffta*.  sndrnot as a Re' 
and  therefore  the  Fee-fimple  fliall  neceffarily  enure  to  Wright  by  way  of  Enlargement  of  his  EftS  2E" 
upon  the  Performance  of  the  Condition  ,  and  fo  he  fhall  take  the  Fee-fimple  upon  the  Performance  •  SeeAntei55(i, 
or  tne  Condition,  it  the  Matters  hereafter  moved  are  no  Impediment  thereto  and  the  Books 

And  as  to  this,  it  was  objected  that  there  are  divers  Caufes  why  the  Fee-fimple  fhall  never  ™f*  *"* Cked' 
toWnght      One  is,  the  Claufe  in  the  Aft  of  Attainder,  that  Sir  Francis  ^/TouS  fo^io^  ^^"^' 
King  and  to  his  Heirs  all  Reverfions  whereof  he  was  feized  the  i  ift  Day  of  Augufi.     Which  Word 
(fcrfe.i),  it  was  faid,  vefts  the  Fee-fimple  in  the  King  without  any  Office  and  is  as  m,^ ft  ^fJ 
that  the  Kingfhall  haveit  by  Forfeiture^     For  the  sfatute  is  fufficient   o  veft  "ij R™  e,Tion  in^ 
King  wuhout  Office    and  if  an  Office  was  neceffary  tb  veft  the  Eftate  of  &S«       he 
King    then  the  Words  of  the  Statute    whichfay  that  hefhall  forfeit  the  Reverfibn  to  h^K  n"  are 
not  fatisfied    for  if  he  fhall  forfeit  it  by  the  Aft  and  by  Office  alfo,  then  he  fhall  not  forfeit   cEy  the 
Aft,fo  if  two Things ;  are  neceffary  to  make  the  Forfeiture,  then  the  one  without  the  other  "not 
fufficient.     And  the  Aft  fays  nothing  of  any  Office  or  Inquifition,  but  only  fays  that  he  ffial   for 
fcit,  which  is  as  much  as  to  fay,  that  he  fhall  forfeit  by  the  Act  only  without  other  CircumfW 
wherein  it  is  implied  that  the  King  fhall  be  in  Poffeffion  by  the  Forfeiture  by  Force  of  [he  Act    hi 
which  Cafe  it  lies  in  Averment  that  Sir  Francis  Lovel  had  the  Reverfion  at  the  Time  of  the  A  i 
and  then  the  Aft  conveys  it  to  the  King,  and  there  is  no  Neceffity  for  an  Office  unlefs  to  charge  the 
Officers  with  the  true  Value  of  the  Reverfion  to  be  anfwered   for  in  the  E^SfyK 
nue  of  it  may  be  anfwered  to  the  King  by  Survey  or  otherwife  without  Office  j  fo  that  the  Aft  with 
the  Averment  that  Sir  Francis  Lovel  was  feized  of  the  Reverfion  at  the  Time  of  the  Adt  is  fuffid nt 
to  remove  the  Eftate  out  of  Sir  Francis  Lovel,  and  to  veft  it  entirely  in  the  Kin"  '  ^ 

Then  if  the  Reverfion  is  vefted  in  the  King,  there  are  four  Caufes  why  it  fhal?  not  veft  in  Wright 
«pon  the  Performance  of  the  Condition.  One  is,  becaufe  there  is  no  Privity  between  he  Leffee 
for  Life  and  the  King  For  when  Sir  Francis  Lovel  granted  to  Wright  the  Left  e  tha"  his  Efta  e 
fhould  be  enlarged,  this  Agreement  was  a  Thing  which  refted  in  Privity  between  the  Leffee  nfS 
one  Part,  and  the  Leffor  and  his  Heirs  of  the  Sther  Part,  and  if  this  PrwZTs  broken  on  either 
Side,  then  the  Contrad  is  diffolved.     For  if  the  Leffee  had  wanted  his  Ffl-Z  7L  ,     Sf  ".    I 

«  Sir  »«&  WW  died  without  Iffue,  ^^^0^^'°^^  £  EESfc 

urate  man  not  be  enlarged.     And  although  Wright  the  Leffee  was  privy  to  the  Agreement  real  *WW 

whichexifted  hefore'i^ .by  the  Gra,u  of  L^^o^^M^^^^V^S^ 
the  free  upon  the  Performance  of  the  Condition,  for  the  Fee  was  appointed  to  fettle  in  Wr7£b?§  ""  T'  *  "'  * 
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Way  of  Enlargement  of  his  Eftate,  and  now  he  has  no  Eftate  to  be  enlarged,  and  the  Privity  went 
out  of  him  along  with  the  Eftate,  and  the  Grantee  of  the  Eftate  is  not  privy  to  the  Condition,  fo 
that  Privity  is  wanting  on  every  Side,  and  therefore  the  faid  Condition  which  is  an  Agreement  real 
is  diffolved.  And  as  it  may  be  diffolved  by  Failure  of  Privity  on  the  Part  of  the  Leffee,  fo,  it  was 
faid,  it  may  be  diffolved  by  Failure  of  Privity  on  the  Part  of  the  a  Leffor.  For  if  before  the  Per- 
yeTTtha"  The'  formance  of  the  Condition  he  had  granted  the  Reverfion  in  Fee  to  another,  and  Attornment  had 
fta'ifonlhc^rt  been  had,  or  if  he  had  died  without  Heir,  and  the  Reverfion  had  efcheated,  or  if  there  had  been 
of  the  Leflbr  an„  otner  Removal  of  the  Reverfion  to  a  Stranger  by  the  Adt  of  him  who  had  the  Reverfion,  or 
"mfedTwith0""  by  the  Aft  of  the  Law,  the  Performance  of  the  Condition  fhould  not  have  taken  away  the  Rever- 
which  agrees  the  g  from  him  to  wnom  it  was  fo  transferred.  And  this  was  refembled  to  the  Cafes  of  Privity  or 
fc"!  CafcfprfT  Confidence,  and  many  Cafes  were  put  upon  thefe  Grounds.  As  the  Cafe  of  a  Feoffee  to  Ufe  who 
oL  ?°od'  in  is  diffeized,  and  other  like  Cafes.  And  fo  here  inafmuch  as  by  the  Word  (forfeit)  in  the  Acl  the  Re- 
<ger.  $3oS,  in  verfion  ^^  qm  of-  gjf  prancis  ^  and  vefted  in  the  King,  who  is  a  Stranger,  and  not  in  the 

fame  Privity  as  Sir  Francis  Lovel  and  his  Heirs  were  before  the  Performance  of  the  Condition,  the 
faid  Agreement  real  is  diffolved,  fo  that  the  Reverfion  fhall  by  no  Means  be  removed  or  devefted 
out  of  the  King. 

But  admitting  that  the  Failure  of  Privity  is  no  Caufe  to  break  the  faid  Agreement  real,  but  that 
the  King  fhall  be  bound  by  the  Condition  as  well  as  Sir  Francis  Lovel  or  his  Heirs,  yet,  it  was 
faid,  there  is  another  Caufe  which  overthrows  Wrights  Claim  to  the  Fee-fimple,  and  that  is,  be- 
caufe  it  is  not  faved  to  him  by  fufficient  Words  in  the  Saving  of  the  Aft  of  Attainder,     For  the 
bs=e  Co.  Litt.    Saving  to  Strangers  is  but  of  four  Things,  which  are  therein  comprehended  in  four  Words.     b  The 
345.^.  2Roi.   firft  ^  Rjgnt)  and  that  is,  where  A.  has  got  Poffeffion  of  a  Thing  which  was  wrongfully  taken 
from  B.  as^by  Diffeizin,  Ejeclment,  and  the  like,  this  Claim  which  B.  has  to  the  Thing  is  termed 
a  Right ;  and  this  was  not  the  Cafe  of  Wright  the  Leffee  here,  for  nothing  was  wrongfully  taken 
c  see  Co.  Litt.    from  him.     c  The  next  Word  is,  Title,  and  that  is  properly  where  A.  has  a  lawful  Caule  to  have 
345.  b.347.  b.   a  Thing  which  B.  has,  and  he  has  no  A6lion  to  recover  it,  as  a  Title  of  Entry  for  Mortmain,  or 
3  *£.*$£     for  the  Breach  of  a  Condition  ;  and  in  our  Cafe  Wright  the  Leffee  had  no  Caufe  to  have  the  Rever- 
j  Mod.  99.       flon  at  tne  Time  of  making  the  Ad  of  Attainder,  but  he  had  only  a  Condition,  which  might  be 
*  see  Braa.  fo.  termed  a  Poflibility  to  have  the  Reverfion,  fo  that  he  had  no  Title  in  Facl.     d  The  third  Wcrd  is, 
9S- b-  Action,  which  is  no  more  than  a  Suit  given  by  the  Law,  and  in  our  Cafe  there  was  no  Suit  given 

eseeCo.L-.tt.  to  Wright  the  Leffee  to  recover  the  Reverfion.  e  The  fourth  Word  is,  Intereft,  which  Bendloe 
345.b.Poft487.  faid  was  part  0f  an  Eftate  in  the  Land,  as  a  Leafe  for  Years,  or  an  Eftate  which  a  Man  has  by  Ex- 
ecution upon  a  Recognizance,  or  the  like,  and  fuch  had  not  Wright  the  Leffee  here  in  the  Rever- 
fion. So  that  thefe  different  Words  fhew  that  it  was  the  Intent  of  the  Makers  of  the  Ad  to  fave 
all  Things  that  were  comprehended  in  the  Words,  and  none  other,  and  in  our  Cafe  the  Condition 
is  another  which  does  not  fall  within  the  Words,  and  therefore  it  is  not  faved  •,  fo  that  Wright  the 
Leffee  is  excluded  for  ever  from  this  Condition,  and  if  the  Condition  is  gone,  then  the  Fee  fhall 
never  come  to  him,  for  it  is  the  Condition  that  mult  bring  it,  which  Condition  is  taken  away  by 

But  admitting  that  the  Condition  is  faved  by  the  Word  (Intereft)  or  by  any  of  the  faid  other 

Words  in  the  Adl  of  Attainder,  yet  the  Defendant  has  not  fhewn  that  Wright  the  Lefiee  was  fuch 

a  Perfonas  could  take  Advantage  of  the  Saving.     For  there  is  an  Exception  in  the  Saving,  viz. 

faving  to  every  P erf  on  and  Perfons,  and  to  his  or  their  Heirs,  other  than  fuch  Perfons  as  by  the  faid  Acl 

are  attainted,  and  their  Heirs,  &c.     So  that  the  Saving  is  not  abfolute,  but  excepts  the  Perfons 

attainted  and  their  Heirs,  and  therefore  if  the  Party  would  enable  himfelf  to  take  Benefit  of  the 

Savino-,  he  ought  to  aver  that  he  was  not  any  of  the  Perfons  attainted,  nor  Heir  to  any  of  them, 

for  the  Word  (Perfons)  in  the  plural  Number  fhews  that  there  were  others  attainted  befides  Sir 

Francis  hovel,  and  Wright  the  Leffee  might  be  one  of  them,  or  Heir  to  one  of  them,  for  which 

Reafon  the  Defendant  ought  to  have  averred  that  Wright  was  none  of  them,  and  fince  he  has  not 

rM.g.Ed.4.7.  done  fo,  he  has  not  fhewn  that  he  was  fully  able  to  take  Benefit  of  the  Saving.     f  And  to  prove 

pi.  1.  Fitz'.  p'ar-  tniSj  tne  cafe  jn  8  £i.  4-  was  cited,  where  it  was  agreed  by  the  Juftices  in  the  Exchequer-Cham- 

SdL'fcl'S""  ber,'  that  upon  a  general  Pardon  granted  to  all  except  thofe  who  were  adherent  to  M.  and  her  Son, 

Pleading  124.     jf  a  Man  pleads  fuch  Pardon  he  ought  to  fhew  and  furmife  in  his  Plea  that  he  is  none  of  the  Perfons 

fndfec0the(2'    excepted,  and  that  he  was  not  adherent  to  M.  and  her  Son,  and  fo  of  all  other  Points  excepted  in 

th«  Bpoks  there  ^  parc}on,  for  the  Party  ought  to  prove  s  that  he  is  fuch  aPerfon  as  can  enjoy  the  Benefit  of  the 

Pardon.     And  fo  ought  it  to  be  done  in  the  principal  Cafe.     Wherefore  inafmuch  as  the  Defendant 

Ifr^r'iaT      has  not  averred  that  Wright  was  not  any  of  the  Perfons  attainted,  nor  Heir  to  any  of  them,  he  has 

not  fhewn  him  to  be  able  to  take  Benefit  of  the  Saving. 

But  admitting  that  the  Condition  was  faved  by  the  faid  Saving  in  the  Acl:  of  Attainder,  and  that 
Wright  had  been  fhewn  to  be  a  Perfon  able  to  take  Benefit  of  the  Saving,  yet  there  is  another 
Caufe  why  the  Fee-fimple  could  not  veft  in  Wright  prefently  by  the  Death  of  Sir  Francis  Lovel 
without  Iffue,  (if  fo  be  it  be  granted  that  the  Word  (forfeit)  in  the  Aft  transferred  the  Reverfion 
of  the  Land  to  the  King's  Poffeffion)  and  that  is,  becaufe  the  Fee-fimple  which  was  vefted  in  the 
Kino-  could  not  be  devefted  out  of  him,  and  placed  in  Wright  the  Leffee,  without  Moujlrans  de  droit, 
^nte213(i)and  or  Petition,  as  the  Cafe  happens.  h  For  as  the  King's  Prerogative  requires  Matter  of  Record  to 
se*  the  Books     j-      Land  t   nis  Hands,  fo  it  requires  Matter  of  Record  to  remove  or  take  it  out  of  him.     And 
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upontheMn/irans  Adroit,  or -Petition  of  Right,  the  Party  (hall  have  an  Amoves  manum  directed 
to  the  Efcheator,  which  is  in  Lieu  of  an  Habere  facias  feizmam  upon  a  Recovery,  and  until  this  the 
Pee  ought  to  remain  in  the  King.  Then  id  the  principal  Cafe  when  Sir  Francis  Leveled  without 
lifue,  the  Jree-fimple  was  in  the  King,  being  conveyed  to  him  by  the  Word  (forfeit)  in  'he  Adt 
of  Attainder,  as  is  faid  before,  which  cannot  be  devefted  without  the  faid  Circumftanc-  And  from 
thence  it  follows,  that  if  the  Fee-fimple  could  not  veil  in  Wright  the  LefTee  when  the  Condition  wa^  When  an  Efta* 

fntTtl  fw    t  FF  r*T-  ^  ^f'TJ-  LZ"1  dkd  withouC  Iffiie>  jt  **»  never  veft  !?££££ 
in  him    for  the  Words  of  the  Condition  are,  that  if  Sir  Francis  Lovel  fhould  happen  to  die  wirh,,-C  dition'theEn" 
Iffue,  then  he  granted  the  Tenements  to >  might  in  Fee,  which  Word  (then)  is  an  Adverb  of -t^et 
Time,  and  the  Fee  ought  to  veft  at  the  fame  Inftant  in  which  it  was  appointed,  or  it  mall  never  ftantwhen  the 
veft..  As  if  a  Leafe  is  made  for  Life    and I  if 'the  Tenant  for  Life  dies/tnat  then   ^iZ^^S^T' 
remain  to  the  nght  Heirs  of  J.  S.  in  this  Cafe  if  J.  S.  is  living,  his  right  Heir  mall  never  have  i    TlTc^ 
becaufe  it  cannot  veft  when  the  particular  Eftate  is  determined,  at  which  Time  it  mall  either  veft  >■  p«5 S  IS. 
or  never         So  if  a  Man  devifes  Land,  and  is  difteized,  and  dies,  the  Devifee  mall  never  have       ,M    *    6 

fee-iimple  could  not  remove  out  of  the  King,  and  veft  in  Wright  the  Leffee  at  the  fame  Inftant  ^V'f* 

when  the  Condition  was  performed,  he  mall  never  have  it,  for  afterwards  he  could  not  haveTptt  ion  * 

nor  Monftrans  de  droit,  becaufe  he  had  no  Right,  for  the  Right  which  by  Poffibility  he  might  hive 

had  was  utterly  deftroyed  by  Reafon  of  the  King's  Seizin,  which  would  not  fuffer  the  Fefto  veft 

in  Wright  when  it  fhould  have  done,  and  thereby  the  Poffibility  which  Wright  had  to  the  Fee-fimp  le 

was  utterly  deftroyed.     And  thus  the  Cafe  would  have  flood,  although*  the  Office  had  not  been 

found  in  the  i  xth  Year  of  the  prefent  Queen.     But  that  Office,  which  has  Relation  to  the  T^me 

of  the  Title  given  to  the  King,  fort.fies  the  Seizin  of  the  King,  and  tends  to  deftrov  more  effS 

tually  the  Title  or  Poffibility  which  Wright  had  to  the  Fee-fimple.     An therefore th^P tariff 

who  derives  h,s  Title  from  the  prefent  Queen,  ought  to  have  Judgment  to     cover      And         hTs 

Opinion  was ;  M,,W  Jufhce,  who  argued  that  the  Word  (forfeit)  in  the  Aft  of  Attainder  vefcd 

the  Fee  in  the  King    and  that  the  Condition  was  not  faved  by  the  Saving  in  the  faid  Ad 

Eutan  the  other  Jufttces  argued  to  the  contrary.     And  they  took  the  Cafe  in  the  fame  Li*ht  as  F        f  •■*- 
if  no  Office  had  been  found,  becaufe  the  Office  found  in  the    nh  Year  of  the  prefent  Queen  wa  ^- 

not  fhewn  in  the  Replication  that  the  faid  Richard  Prince  and  the  others,  before  whom  the  Offia^V^ 
For  Zr  P      AUCh°Kmyb,y  ^Commiffion  to  enquire  of  the  Matter  which  w«  enquM  bj  Sfm '$£&&. 
i^or  their  Power  ought  to  have  been  fhewn  in  the  Plea,  as,  that  it  was  enquired  befor-  rhem  1™  miffi°">the*»" 
^e  Queen's  Commiffion  to  them  directed  to  enquire  what  Lands  or  T^n£l^^E$  fcS2!T 
who  was  attainted  by  Parliament  fuch  a  Day  for  Treafon  by  him  committed,  had  the  Dav 'of  the  tT™T\ 
Treafon  committed,  or  afterwards,  and  before  the  Aft  of  Attainder,  or,  that  the  Commiffion  au   S£S££f 
thonzed  tnem  to  enquire  of  all  Lands  concealed  to  which  the  Oueen  had  R  SS  tne£°mm"Vonr  au    enquire  into  the 
other  Manner  their  Authority  ought  to  have  been  ^^feo^v       enffieC  S  ££  »  F 
Inquifition  was  purfuant  and  agreeable  to  the  Authority  aiven  h«  *u„  r~       -<r  a    •  c     1 1      pleaded  to  be 

would  plead  tha  fuch  a  one  wa!  WbJJ  %LZ XZX  rt^hTto  flt/.haS  -™ 
Comm.ffioners  had  Authority   by  the  Commiffion  to  enquire  of  Treafon^     So  f     S,  m  f  Yr  Wore 

plead  that  fuch  a  one  was  indicWand  arraigned  before  JuKs  of p" ^^u'ht  to  f^     a"h  v  *£&*> 

tor  t-ertons  appointed  by  Commiffion  have  no  Power  but  that  which  is  limited  to  them  by  the  Com   br^°™™ 

before  5£ri-MorTfoS  ri  i8S?,Md1  "J  *¥*"  ™°F  thc  Efcheat0r  *  ^'/2^or  --& 
before  the  Sheriu,  or  before  the  Steward  of  a  Leet,  touching  any  thing  whereof  they  have  Au  ho    T> their  Au" 

nty  by  the  Common  Law  or  Statutes,  there  the  Party  fhall  not  furmife  that  thev Lh I  a,,7u        '  ^ity  T*  n? 

nver  rHe  Tkinrr      k»/.onf.f!,«„  /^CC  i       ^        J  M  lul  mlic   tnat  tney  had  Authority   beftewn,b«aufe 

over  the  1  hing,  becaufe  they  are  Officers  at  the  Common  Law,  fo  that  the  Authority  which  thev  5 appearst0  the 
have  by  the  Law  is  known  to  the  Tuftices  and  annears  m  fi.0r-^„.*  •  j-  •  n  V  y  1U1  tney  Court  udiciaiiy. 
r3fe    /nri  f«  io  »i  .  ri-      p  txtl      r    '  ^^  aPPfars  t0  the  Court  judicially,  but  not  n  the  other  SameDiver% 

Ca^,  and  fo  is  the  Diverfity      Wherefore  inafmuch  as  it  is  not  fhewn  by  the  Plea  that  the  Com    a^od;En£r' 

SSiS^df  ^    y  thC  C°mmim0n  t0  CnqUire  °f  thC  Thi"S  her"  enquired  of!  the  Inqui-  ^^ 

The  Other  Caufe  why  the  Inquifition  is  void,  is,  becaufe  the  Commiffioners  have  not  enquired 
whether  Sir  Francis  Lovel  was  feized  of  the  Reverfion  of  the  five  Acre,  rhe  (£a \  a^        5  3      a   wherea  p^>* 
inn°lHkl'  r/foTrdS'  and  bef-ethe7thDay  of  ^^e^J^ ^^°[^^^^a 

SucV «  rt  L  rv  "Tfttitr?  rmad,e'  ?  t0  ^ T^6  the  ^^  °^  eXt-^  And  fo  inaf-  --S, 
much  as  the  Jury  was  ftraitned  to  that  Time,  and  have  not  found  the  Seizin  within  that  Time    the  *«°>>y forfeited 

Condon '  Amind"  T^S  *rT  ^  that  Ki^  ^  8 X  R  J^of        &»'J£ 
SS: :ato?F^1 fl^t£$^$£E  SefeiZrehd  °AVhe  ^?,  Tenements  in  his  De-  J^MS 
make  //^rv  R    m  he  fjf^    ,    I  r  ?•    p     WhTereas;  neith"  the  A(5t  nor  all  that  preceded  it  could  toemitie  the 
m^t  Henry's  .to  be ;  feized    unlefs  Sir  Francis  Lovel  was  feized   within  the  Time  aforefaid    whirh  KingtheCer- 
oughtto  have  been  found  foeriallv  and  nrerif^Ur  o^^  r^-       •>  •  V    i       .!.     aroreiaia,  which  taimyofthe 

found    and  the  other  Points  ate  only  to  be  taken  into  ConTdefation.  ^  ^  ""  ^  SSStt 

Ana  as  to  thele,  and  hrft  as  to  the  Word  (forfeit)  in  the  Aft  of  Atnm^r    oil  rk*.  t  ,n--  limited, ought to 

eept^„,,^,.g„ed,  that  the  Wotd  (MJj L  L  veft  fc »i^£i£ fe^£  tSSU 

I  .  ,,..  D  Office  is  void. 

Vide  3  Co.  i.  a,  Dy.  208.  b.  in  Margin-, 

it 
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Before  the  sta-  jj.  js  not  a  fuffkient  Word  to  veft  in  the  King  any  Freehold  in  Deed  or  in  Law,  but  is  only  effec- 
dp.  20. if  a  Man  tua]  to  veft  a  Right  or  Title  in  the  King,  as  an  Attainder  of  Treafon  at  the  Common  Law  does. 
wasanamtedof  ^ncj  here the  Word  (forfeit)  does  no  more  than  if  it  had  been  totally  left  out  of  the  Aft,  (unlefs 
Aftof  Padia-  in  the  Point  of  Relation,  for  the  Aft  fays  that  he  fhall  forfeit  to  the  King  all  his  Lands  which  he 
mentiereblte-  'ia<^  l^e  2  *  ^  ^*aY  °^  ^uguft  laft  paft,  or  at  any  Time  afterwards,  in  which  tfoint  of  Time  the  Word 
nafledthathe  has  EfFeft)  for,  without  the  Word  (forfeit)  in  the  Aft,  he  fhould  have  forfeited  all  his  Lands  to 
hisWds^yet11  the  Kin§  by  tlue  Common  Law,  becaufe  he  was  attainted  of  Treafon,  for  be  the  Attainder  by  Sta- 
that  wasn'otfuf-  tute  or  by  the  Common  Law,  the  Forfeiture  to  the  King  follows  it  as  the  Shadow  does  the  Body 
K£a3B(<tf^  termed  it); 

or  in  Law  in  the      But  although  the  Aft  fays  that  he  fhall  forfeit  all  his  Lands,  yet  it  does  not  appear  what  Lands 
officeholder  or  Tenements  he  had,  and  that  ought  to  appear  by  Record,  and  is  not  Matter  of  Averment,  which 
the  words  (jhaii  [s  not  fufficient,  for  Words  without  a  Record  are  not  allowable  to  entitle  the  King,  but  his  Title  in 
"onfy'fuffi'de'ntto  Cafes  of  Treafon  ought  always  to  appear  by  Record,  and  where  it  does  net  appear  by  Record  what 
veft  a  Right  or  certain  Land  the  Party  attainted  had,  the  common  Law  will  never  adjudge  the  Freehold  in  Deed 
s.1pe.,29  h.  ST.6"  or  in  Law  of  any  Land  to  be  in  the  King  until  Office  found.     And  for  Remedy  hereof  the  Branch 
Bro.  charter  de  0f  the  Aft  of  33  H.  8.  cap.  20.  was  made,  by  which  it  is  enafted,  that  the  King  fliall  he  adjudged 
3zj/pl.53g;  5''  in  the  aclual  or  real  Pojfejfion  of  Lands  or  Tenements  of  Perfons  attainted  of  Treafon,  without  any  Office 
1  Co.  42.  a.       or  inqujfition  to  be  found;  by  which  Aft  this  Point  is  remedied  in  all  Cafes  of  Treafon  which  happen 
aRcLR.^g,  after  the  faid  Aft  of  33  H.  8.  but  not  in  thofe  which  happened  before  it,  as  our  Cafe  did  •,  and  if 
375-  *  And  33-  the  Forfeiture  only  had  vefted  the  Poffeflion  in  the  King,  this  Aft  would   have  been  in  vain. 
aLeonAU.      a  And  in  the  Lord  Hunger f or  d?  %  Cafe  in  4  Ed.  4.  where  he  was  attainted  of  High-Treafon  by  Aft 
c°brnZt3If  c     °^  Parliament,  and  by  the  fame  Aft  it  was  ordained  that  all  Lands  which  he  had  fuch  a  Day  before 
15.  b.  vin'.Abr.  the  Aft  fhould  be  forfeited  to  the  King,  it  was  there  faid  that  the  King  might  enter  without  Office 
tit.  statutes  e.  7.  OJ.  inqUjfit;on  found,  but  Markham  Chief-Juftice  of  the  King's  Bench  faid,  "we  will  by  no 
"  Means  grant  that,"  and  fo  faid  other  Juftices.     From  whence  it  appears  that  the  Word  (forfeit) 
a2Mpi4iE<Fiu.  did  not  veil  the  Poffeflion  in  the  King,  nor  give  him  Entry  without  Office  firfb  found. /  And  to 
rraverfe  5.       this  Purpofe  Harper  Juftice  cited  the  Cafe  in  27  H.  8.  Bro.  tit.  Office  devant  Efcheator^pl.  17.  which 
Bro"32,  is  there  put  thus.     "  Note  by  them  of  the  Exchequer,  that  where  a  Man  is  attainted  by  Parlia- 

"  ment,  and  it  is  thereby  ordained  that  all  his  Lands  (hall  be  forfeited,  and  it  is  not  faid  that  they 
"  fhall  be  in  the  King  without  Office,  there  they  fhall  not  be  in  the  Seizin  of  the  King  to  grant 
"  over  without  Office,  for  it  does  not  appear  of  Record  what  Lands  they  are."  Thefe  are  the 
Words  of  the  Book,  which,  he  faid,  ftrongly  enforced  and  confirmed  his  Opinion,  that  the  Word 
(forfeit)  in  the  Aft  of  Attainder  here  did  not  veft  the  Reverfion  in  the  King  without  Office  found.  % 
f  awhaftfr°a™  At-  Anc^  'lt  was  moved  *n  l^'ls  Cafe,  that  if  the  Poffeflion  in  Deed  or  in  Law  of  the  Lands  of  a  Per- 
tainderofHigh-  fon  attainted  of  Treafon  fhall  not  be  in  the  King  before  Office  found,  in  whom  fhall  it  be  by  the 
imUiofficaend  Courfe  of  the  common  Law  in  the  Life  of  the  Ferfon  attainted,  and  in  whom  after  his  Death  ? 
found,  the  Free-  And  Barham  Serjeant  and  the  Lord  Dyer  held,  that  after  the  Attainder,  and  until  Office  found, 
nu^intheTe'rl tne  Freehold  and  the  Fee-Ample  fhould  be  in  Faft  in  the  Perfon  attainted  as  long  as  he  fhould  live. 
ion  attainted  as  For  as  he  hath  Capacity  to  take  in  Deed  Lands  by  a  new  Purchafe,  fo  hath  he  Power  to  retain  his 
fo"tghat  hefliaiY'  antient  Pofleflions,  and  he  fhall  be  Tenant  to  every  Precipe.  But  when  he  dies,  the  Land  can- 
be  Tenant  toe-  not  defcend  to  his  Heir,  becaufe  the  Blood  between  him  and  his  Heir  is  corrupted,  and  it  cannoc 
ll7\?h™te'  De  in  the  King,  becaufe  no  Office  is  found  ;  and  therefore  Barham  faid,  if  the  Land  is  held  of  a 
dies,  if  the  Land  common  Perfon,  b  it  fhall  efcheat  to  fuch  common  Perfon,  and  he  fhall  be  Tenant  in  Law  before 
monPerfon^the  Entry  to  every  Precipe,  until  Office  is  found  for  the  King  :  But  if  the  Land  is  held  of  the  King 
Freehold  in  Law  himfelf,  then  after  the  Death  of  fuch  Perfon  attainted  of  Treafon,  the  Freehold  in  Law  fhall  be 
Lord  ofthe'Fce,  in  the  King  until  Office  is  found,  in  the  Nature  of  a  common  Efcheat,  and  not  in  the  Nature  of 
before  Entry,  an  Efcheat  for  Treafon.  From  whence  it  follows,  that  the  Reverfion  in  Fee  in  the  principal  Cafe 
fr?r:'theKing°and  remained  in  Sir  Francil  LovelzW  his  Lifetime  after  the  making  the  Aft  of  Attainder,  and  when  he 
if  the  Land  is  jied  without  Iffue,  then  the  Fee  vefted  in  Wright  the  Leffee,  or  elfe  it  went  to  the  Lord  by  Efcheat 
themitihaii  be'  (as  Barham  faid),  in  either  of  which  Cafes  it  follows,  that  the  other  Points  which  have  been  moved, 
intheKingin    vfa    whether  the  Agreement  real  is  diffolved,  and  whether  the  Saving;  in  the  Aft  of  Attainder  has 

th."  Nature  of  a.  *-^  *-* 

< ommonEichcat,  faved  the  Condition,  and  whether  Wright  was  fuch  a  Perfon  as  could  take  Benefit  of  the  Saving, 
i!ntilo?ic?>  are  not  material,  nor  at  all  neceffary  to  be  confidered  in  the  Cafe  :  And  from  hence  it  alfo  follows, 
a  Leon.  126*.  that  the  Matter  of  the  Bar  is  notconfefled  and  avoided,  nor  traverfed,  and  therefore,  it  was  faid, 
5  Co.  52.  b.       Judgment  is  to  be  given  for  the  Defendant,  and  againft  the  Plaintiff. 

ouange  349.  Jo  n  •  '  D 

.  Neverthelefs  the  Juftices  argued  to  the  other  Matters  which  "were  moved.  And  as  to  the  Con- 
tenied  3  Co.  xo.  ditidh,  they  held  that  tho'  the  Reverfion  was  removed  out  of  the  Perfon  of  the  Leffor,  and  out 
b.  Per  Cunam.  0f  hjs  Blood,  by  his  Grant,  or  by  Efcheat,  or  by  other  Caufe  whatever,  yet  this  fhall  not  hurt  the 
where  an  Eftate  Leffee  when  the  Condition  is  performed,  for  the  Aft  of  the  Leffor  cannot  do  any  Prejudice  to  the 
is  toencreafeby  LefTce,  but  when  the  Condition  is  performed,  the  Fee  fhall  veft  in  him,  and  fhall  be  difcharged  of 

Toueot  a  Condi-  '  .  r  >  '  O 

riou.it  isnotue-  all  Rents,  Recognizances,  Conveyances,  or  other  Incumbrances  made  by  the  Leflbr  after  the  Con- 
PfiriJs  *f  theE-  ^ii^on  was  firft  made,  or  coming  under  the  Leffor,  or  under  the  Condition,  or  under  Felony  or  Trea- 
flate  on  the  Part  fon,  or  other  Matter  done  by  him.  So  that  there  is  no  Privity  requifite  in  the  Cafe  on  the  Part  of 
"( '!;!,L,ei,?ihP  the  Leffor  or  his  Heirs,  but  the  Condition  is  an  Agreement  real  with  which  the  Land  is  charged,  into 

Time  when  the  Encreafe  happens,  fo  that  although  the  Reverfion  is  removed  out  of  the  Leffor,  and  out  of  his  Blood,  by  his  Grant,  Efcheat,  &c.  yet  the  Condition 
remains,  and  the  Encreafe  (hall  veft  in  the  Leffee  upon  the  Performance  of  the  Condition,  discharged  of  all  Incumbrances  fubfequent  to  the  Condition.  S.  P.  8  Co. 
7«j.  a.  Plowd.  Qiucr,  §  305,  in  fincVin.  Abr,  tit.  Condition  X.  pt.  26  in  Margine,  T,  d,  pi.  4  in  Margine. 

I  whatfoever 
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whatfoever  Hands  it  comes.  a  And  to  prove  this,  Plefingtonh  Cafe  in  6  R.  2.  was  cited,  where  a  Leafe  °  6  R.-  \-  Fltz- 
was  made  for  Years,  fo  that  upon  certain  Conditions  the  Leffees  might  have  a  Freehold,  and  the  Re-  ™t  ao"™  °U~ 
verfion  was  granted  by  Fine,  and  a  Quid  juris  clamat  was  fued  againft  the  Leffees,  and  there  it  ful-  \  ^dt'h^f  • 
]y  appears  by  the  Book  that  the  Leffees  ihould  be  allowed  the  Benefit  of  fuch  Conditions  as  would  of  thekepifg-° 
bring  the  Fee  to  them,  and  which  were  not  repugnant  to  Law,  fo  that  upon  the  Performance  of  ^^0*^ 
fuch  Conditions  the  Freehold  mould  accrue  to  them,  and  fhould  be  removed  out  of  the  Grantee  of  on,  d"  ac/.'pi- 
the  Reverfion,  as  well  as  it  mould  have  been  out  of  the  Leffor  and  his  Heirs,  if  it  had  remained  2l^°\L^%. 
in  the  Leffor.     But  the  Lord  Dyer  faid  that  one  of  the  Leffees  in  that  Cafe  claimed  the  Fee  by  a  "p'ei/^zg! 
Condition  which  was  b  repugnant  to  the  Fine,  and  therefore  he  could  not  have  the  Fee.     And  note  g"^4 at  the 
that  Belknap  Chief  Juftice  there  put  this  Cafe;  c  if  a  Leafe  is  made  for  Term  of  Tears,  upon  Condition 
that  if  the  Leffee  pays  a  certain  Sum  of  Money  within  the  "Term,  then  he  fhall  have  the  Fee,  and  he  ac-  ^JZ'.hy  thB 
cordingly  pays  the  Money,  there  he  fhall  have  the  Fee  by  the  Condition,  but  yet  if  before  the  Day  of  Pay- 
ment the  Leffor  levies  a  Fine  to  another,  the  Termor  fhall  at  tern  by  Proteftation,  and  if  he  pays  the  Mo- 
ney at  the  Day  limited,  the  Conufee  fhall  have  it,  and  he  who  was  the  Termor  fhall  have  the  Freehold.  \^1  \[  Co.Litt. 
From  which  Cafe  it  appears  that  by  the  Condition  the  Fee  fhall  be  transferred  as  well  from  the  Grantee 
of  the  Reverfion,  who  is  a  Stranger,  as  from  the  Leffor  and  his  Fleirs.     And  fo  all  the  Juftices  except 
Manwood  held,  that  the  real  Agreement,  viz.  the  faid  Condition,  bound  all  that  fhould  come  to 
the  Reverfion  after  the  Condition  was  made,  whether  they  were  Strangers  or  Privies  in  Blood. 
)C      And  alfo  the  faid  Juftices  argued  to  the  Matter  of  the  Saving  in  the  Aft  of  Attainder.    But  Harper  That  where  m 


Juftice  was  of  Opinion,  that  tho'  it  mould  be  confeffed  that  the  Word  (forfeit)  vefted  the  Reverfion  in  ^XIESa 
the  King,  yet  it  was  not  neceffary  to  have  any  Saving  in  the  Act.    For,  he  faid,  when  the  Makers  of  Perron  ofHigh 
the  Act  inferted  the  Words,  that  Sir  Francis  Lovel  fhould  forfeit  all  the  Lands  and  Tenements  ^fC'^Uor- 
whereof  he  was  feized  fuch  a  Day,  it  was  not  their  Intent  to  make  any  other  forfeit  or  lofe  any  ftitaiihisUndsj 
Thing  but  Sir  Francis  Lovel  only,  who  had  offended,  for  it  would  have  been  a  very  unjuft  Thing  toput"^"^ 
in  them  to  have  inflicted  a  Punifhment  by  the  Act  upon  another  who  had  committed  no  Offence,  ingofth^Rights 
which  cannot  be  prefumed  to  have  been  the  Meaning  of  the  Legiflature,  but  their  Intent  was  only  -"Wwe^iways 
to  transfer  the  Poffeffions  of  Sir  Francis  Lovel,  who  had  been  guilty  of  an  Offence,  to  the  King, faved  in  &ch 
ao-ainft  whom  the  Offence  was  committed.     So  that  the  Act  is  no  more  than  an  Inftrument  of  Con-  tent  of  the  l"" 
veyance,  whereby  the  Poffeffions  of  one  Man  are  transferred  over  to  another,  and  it  is  the  Office  sinaturM~orthe>o^ 
of  Judges  to  expound  the  Words  of  an  Act  of  Parliament  fo  as  that  they  may  agree  with  Equity  PTurIihthbf^who 
and  good  Confcience,  and  do  no  Wrong  or  Injury  to  a  third  Perfon.     And  fuch  Conftruction  a-  "ei"n0CMt 
grees  with  the  Reafon  of  the  Common  Law,  which,  altho' it  allows  many  Prerogatives  to  the  2eRoi.°R!  HI] 
King,  yet  will  never  fuffer  them  to  hurt  others.  -  d  And  therefore,  he  faid,  if  a  Bridge  is  repair-  st- 
able by  a  Subject,  and  it  falls  to  Decay,  and  the  King  pardons  him  from  repairing  it,  yet  this  Nonh.VL.  Af* 
fhall  not  excufe  him,  but  he  fhall  repair  it  notwithftanding,  becaufe  others,  viz.  all  the  Subjects  of  ^ze6445  £*• 37 
the  Realm,  have  an  Intereft  in  it.     eSo,  he  faid,  if  a  Man  has  a  Jewel  in  Pledge  for  10 1.  and  he  uco.  ^inft. 
that  pledged   it  is  attainted,  the  King  fhall  not    have  the  Jewel  unlefs  he  pays  the  10  1.  for  his  n^'iS^'k.  t- 
Prerogative  f  fhall  never  prejudice  another.     s  And,  he  faid,  in  13  R.  2.  the  Earl  of  Kent  had  a  792-  jKebii^*. 
Return  of  certain  Cattle  in  Replevin,  and  the  Owner  of  the  Cattle  was  attainted,  and  there  it  was  J^d'  V 3' 
held  that  the  Earl  fhould  retain  the  Cattle  againft  the  King  until  he  had  received  Satisfaction  for  a  Hawk.  p.  a 
the  Thing  diftrained  for,  and  the  King's  Prerogative  could  not  difcharge  the  Catde  from  the  Re-  x9Finfh"34? 
turn,  becaufe  it  could  not  prejudice  another.     And  upon  this  Principle  we  ought  to  prefume  that  2  Finch  63. 
the  Makers  of  the  Act  of  Attainder  did  not  intend  to  do  any  Prejudice  to  other  Perfons,  and  there-  ^'^'ity' 
fore  that  the  Condition  here  fhould  have  been  faved,  if  there  had  been  no  exprefs  Saving  put  in  the  e  s  p  n 
Act.     So  that  in  his  Opinion  it  was  fuperfiuous  and  unneceffary  to  confider  the  Words  of  the  Sav-  Pi.  '^.'in^L- 
ins:.     But  if  the  Act  had  vefted  the  Reverfion  in  the  Kino;  by  the  Word  (forfeit),  then  (it  was  faid) gine- IJ  &■  *■ 
none  of  the  Words  in  the  Saving  would  have  faved  the  Condition  here  but  the  Word  (Intereft),  31.  in  fine.  Be!- 
and  that  would  have  faved  it,  as  the  Lord  Dyer  faid,  for  it  feefned   to  him  to  be  an  Intereft,  ^kl^^'n 
and  an  Intereft  of  and  in  the  Land.     But  Harper  faid  that  a  Right  and  an  Intereft  extend  to  the  3  h.  6. fo-Ba- 
Thing  itfelf,  and  here  Wright  the  Leffee  had  no  Right  to  nor  Intereft  in  the  Thing  itfelf,  viz.  the  %?£  flffeT"' 
Reverfion,  for  all  that  he  had  was  an  Agreement  or  a  Contract  real  to  have  the  Reverfion,  which  is  fsee  Ante  246 
no  Intereft  of  or  in  the  Thing,  and  therefore  in  his  Opinion  it  was  not  faved  by  the  Words  of  the  0  v;n-Abr.  tit. 
Saving,  if  fo  be  that  the  Reverfion  had  been  vefted  in  the  King.  pi.  t. 

S13R.  2.  13.  Bro.  Pledges  31.  Bellew's  C.  tit.  Diftrefs  fo.  149.  T.  Iz  R.  2.  Stath.  Diftrefs  3. 

But  it  feems  to  rm  that  altho  it  fhould  be  admitted  that  the  Word  (forfeit)  vefted  the  Reverfion  in  Nota  bene  \>y  the 
the  King,  yet  the  Word  (Right)  was  fufficient  to  fave  the  Condition.     For  (Right)  is  a  general  Word,  w3,po?er- 
which  may  be  largely  extended,  for  there  is  hjus  recuperandi,  jus  intrandi,  jus  habendi,  jus  retinendi,  dition  to  enlarge 
ius  percipiendi,  and  ius  poffidendi,  and  the  Word  (Right)  being  joined  to  (of  and  in  the  afore  faid  Te-  a,n  Efta;=may'f» 

Ji  .  n        ■'■•'-'   7     r  c      1  r        r     1  .*»  •   ?  J        ■  ;  r        1  1         i        the  Saving  of  an 

nemenls)  may  in  a  having  include  every  one  of  the  ajorejaia  Rights,  and  many  others,  for  he  who  has  AaofParih- 
Eft overs  in  the  Tenements  has  a  PJght  to  have  them,  and  he  who  has  Common  or  a  Way  has  a  Right  ™ffffff  codTpT 
to  have  it;  fo  that  the  Word  (Right)  being  put  in  a  Saving  may  be  largely  taken,  becaufe  to  fave  the  Words  (Right) 
Right  of  a  Stranger,  who  has  committed  no  Offence,  ftands  with  Reafon  and  Juftice,  and  to  take  it  a-  hsl"'cfutt 
way  is  contrary  to  Reafon  and  Juftice,  for  which  Caufe  every  reafonable  Man  will  extend  the  Word  34$.  b.  8  Co. 
(Right)  to  fave  every  Thing  which  one  has  or  may  have  of,  in,  or  out  of  Lvid.     And  if  this  Queftion  r5/' b2  *^° 
had  been  put  to  the  Makers  of  the  Acl  of  Attainder,  Did  you  intend  to  fave  the  Condition  of  W  right  the  Gotfb.  313. 
Leffee,  who  was  innocent  of  the  Crime  of  Treafon,  or  to  take  it  away  ?  they  would^  certainly  have  art-  Rjght^',p"  ^ 

6  I  fwered, 
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fwered,  God  forbid  that  we  fhould  take  it  away.     And  if  it  had  been  further  ajked  of  them,  Bid  you  in- 
tend that  it  fhould  be  faved  in  the  Word  (Right)  ?  they  would  have  anfwered,  Tes.     Wherefore  to  reft 
upon  the  ftricl  Definition  of  the  Word,  and  to  refer  it  to  a  Right  left  upon  a  Biffeizin  or  other  Wrong, 
feems  to  me  to  be  manifeftly  injurious,  nam  qui  hseret  in  litera,  hasret  in  cortice,  he  that  fticks  to  the 
Letter,  fticks  to  the  Outfide  of  the  haw,  and  cannot  enter  into   the  inward  Senfe  and  Spirit  of  it,  for 
.Want  of  the  Application  of  Re  a f on,  and  fuch  Perfon  is  pretty  much  in  the  fame  Situation  with  him  who 
is  commanded  to  enter  into  a  Houfe,  and  is  obliged  to  ftand  without,  knocking  at  the  Boor,  and  can't 
enter  in,  becaufe  he  has  not  the  Key  to  open  the  Lock  of  the  Houfe- door,  for  Reafon  is  the  Key  which 
pierces  and  opens  the  Senfe  of  obfeure  Words.     So  that  it  feems  to  me  {and  under  Correction  be  it  fpoken) 
that  the  Word  {Right),  which  is  a  general  Word,  and  the  Word  {Inter eft)  which  is  alfo  a  general 
Word,  may  in  a  Saving  be  extended  to  all  Conditions,  Rents,  Profits,  and  other  Things  to,  in,  or  out  of 
Land. 
where  a  Man        And  as  to  the  Matter  of  the  Averment,  Harper  faid  that  there  was  no  Neceffity  for  fuch  Aver- 
v iii  take  Benefit  ment;  that  Wright  the  Leffee  was  none  of  the  Perfons  attainted,  nor  Heir  to  any  of  them,  for  it  is 
donwhhLcepInbt  exprefly  fhewn  in  the  Pleading  that  any  other  Perfon  than  Sir  Francis  Lovel  was  attainted  by 
tions  he  muA  tne  Aft ;  and  altho'  from  the  Words  of  the  Saving,  which  are,  to  all  others  than  to  the  Perfons 
no"  Perfon  ex-  attainted,  and  their  Heirs,  it  may  be  collected  that  others  were  thereby  attainted  befides  S\r  Francis 
"£tecJj,  b"t.     Lovel,  yet  it  is  not  neceffary  to  make  fuch  Averment,  becaufe  Wright  the  LelTee  was  not  to  take 
no  Benefit  "by'the  any  Thing  by  the  Aft,  but  to  retain  that  which  he  had  before.     And  he  faid  that  there  was  a 
kef'  butE°ftnJyt0  Difference  between  the  Cafe  of  a  8  Ed.  4.  before  cited  and  this  Cafe  here.     For  when  a  Man 
which  he  had    pleads  a  Pardon,  he  is  to  take  Benefit  by  it,  becaufe  the  Trefpafs,  Intrufion,  or  other  Wrong 
uffochc* ftt*  wmcn  ne  nas  d°ne  's  pardoned,  and  if  he  will  have  fuch  Benefit,  he  ought  to  make  himfelf  able 
neednotmake    to  take  it,  for  his   Ability  precedes  the  Benefit ;  but  here  Wright  the  Leffee  claimed  nothing  by 
J_cp  Aa™nt-  the  Aft,  but  claimed  to  retain  that  which  he  had  before  the  Aft,  in  which  Cafe  if  the  Aft  does 
Entr.  336.  pi.    any  Thing,  it  prejudices  him,  and  defeats  his  Condition  rather  than  gives  him  any  Benefit,  and 
|°t^"sjb"- u[- therefore  the  Defendant,  who  derives  his  Title  under  that  of  Wright,  fhall  not  fhew  that  which 
17-  hurts  himfelf,  but  the  other  Side  ought  to  fhew  it,  as  to  fay  that  Wright  was  one  of  the  Perfons 

attainted,  for  the  Party  himfelf  fhall  not  be  forced  to  fhew  that  which  defeats  his  own  Eftate; 
pi.  1.  Ante'484.'  and  it  fhall  not  be  intended  that  Wright  was  one  of  the  Perfons  excepted  out  of  the  Saving,  unlefs 
it  be  precifely  alledged,  which  Allegation  ought  to  come  on  the  Part  of  him  who  is  to  have  Be- 
nefit by  the  Aft,  and  not  on  the  Part  of  the  other.     Wherefore  Wright  the  Leffee  fhall  be  in- 
tended fuch  a  one  to  whom  the  Benefit  of  the  Aft  extends,  and  fo  the  Lord  Dyer  held. 
whether  an  e-       Further,  admitting  that  the  Word  (forfeit)  in  the  Aft  of  Attainder  vefted  the  Reverfion  in  the 
K?n7fta?ibede-King'  an<3  tnat  &z  Condition  was  faved  to  Wright  the  Leffee  by  the  Saving  in  the  Aft,'  or  even 
vefiedout  of  him  allowing  this  not  to  be  fo,  and  that  the  Office  was  good,  then  it  was  debated  how  Wright  mould. 
Law  beyrFotce°ofcome  t0  tne  Reverfion,  viz.   if  he  mould  be  put  to  his  Petition,  or  Monftrans  de  droit,  or  how 
a  Condition,      otherwife  he  fhould  come  to  the  Fee-fimple.     And  as  to  this,  if  fo  be  it  is  admitted  that  the  Word 
Jm^ded'Jit,    (forfeit)  vefted  the  Reverfion  in  Deed  in  the  King,  then  the  King's  Poffeffion  was  full  and  perfeft 
or  other  Matter  before  the  Condition  performed  and  the  Saving  in  the  Aft,  and  afterwards  came  the  Saving,  which 
not.  eC^»°Jto- would  remove  the  Fee-fimple  out  of  the  Perfon  of  the  King,  and  convey  it  to  Wright  the  Leffee, 
Co.  Lit.  354.  b.  f0  that  Wright  would  have  the  Fee-fimple  by  Means  of  the  Saving,  for  it  was  in  the  King  when 
8Co.'76.Vcro.  the  Condition  was  performed,  and  it  muft  go  out  of  him  to  Wright  by  the  Condition  and  by  the 
e.  640.  Pig.  on  Saving.     But  in  fuch  Cafe  (if  was  faid  by  the  greater  Part  of  thofe  who  fpoke  to  this  Matter) 
1R0KR.414.  Wright  ought  to  be  put  to  his  Petition,  or  Monftrans  de  droit,  or  Amoveas  manum,  and  fo  the 
Poftnd"  "hi     King's  Poffeffion  fhould  be  removed  by  Record.     And  the  Earl  of  Northumberland's  Cafe  in 
553  ^  '     3  Ed.  4.  was  cited,  wherein  this  Cafe  is  put :    b  If  a  Diffeizor  of  Land  held  of  the  King  commits 
2  "aVitz  office  Felony,  and  is  attainted,  and  afterwards  the  Diffeizee  enters,  and  then  Office  is  found,  which 
1.  Wob.  347.     finds  the  Attainder,  and  the  Seizin  of  the  Perfon  attainted  at  the  Time  of  the  Attainder,  there  it 
w°God'b3t2o.  was  agreed  by  thofe  who  argued  on  both  Sides,  that  the  Diffeizee  fhall  be  put  to  his  Petition,  and 
Hardr.  zf.     '  that  he  cannot  retain  the  Land,  for  the  Office  is  true,  and  the  Foundation  of  the  King's  Title  is 
Matter  of  Record,  in  which  Cafe  the  Diffeizee  fhall  be  put  to  his  Petition,  and  he  cannot  con- 
tinue to  hold  the  Land  by  his  Remitter,  becaufe  the  King  fhall  be  adjudged  to  be  feized   from 
the  Time  of  the  Attainder,  fo  that  the  Seizin  of  the  King  was  prior  to  the  Re-entry  of  the  Dif- 
feizee, and   therefore  his   Seizin  ought  to   be  removed  by  Matter  of  Record.     So  in  the  princi- 
pal Cafe  if  the  Word  (forfeit)  had  been  fufficient  to  have  conveyed  the  Reverfion  to  the  King, 
«  Co.  Liu.  390.  Wright  the  Leffee,  in  order  to  come  to  the  Fee-fimple,  fhould  have  been  put  to  his  Petition,  or 
Mu8orC6  0°' a"  Monftrans  de  droit,  and  by  that  Means  have  difcharged  the  Hands  of  the  King,  becaufe  the  King's 
2R0I.R.  \zx.  Poffeffion  was  more  ancient  than  the  Poffeffion  of  Wright.     But  in  the  faid  Cafe  in  3  Ed.  4.  it  is 
Tklb'^o'8'    neW  by  the  better  Opinion,  that  if  the  Diffeizee,  after  the  Felony  done,  and  before  the  Attainder, 
a  Hawk.  p.  c.  had  entered,  and  fo  had  been  remitted,  in  fuch  Cafe  the  Office  afterwards  found,  which  found 
Vh.ha\c"  nothing  but  the  Seizin  of  him  who  was  attainted  after  the  Felony  done,  and  not  at  the  Time  of 
360.3Bac.Abr.  the  Attainder,  fhould  not  have  driven  the  Diffeizee  to  his  Petition,  for  the  Diffeizee  had  re-en- 
tit' office^'    tere(^  anc*  was  remitted  before   the  Attainder  by  which  the  King  was  entitled,  c  and  the  'Office 
inquifition  k.    fhall  not  have  Relation  for  the  Profits  beyond  the  Time  of  the  Attainder,  altho'  for  the  avoiding 
p1, 5*  of  Incumbrances  made  by  the  Party  attainted  it  fhall  have  Relation  to  the  Time  of  the  Treafon 

committed, 
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committed,  but  not  for  any  Profits,  and  therefore  it  feems  that  in  that  Cafe  he  fhould  not  have 

been  driven  to  his  Petition,  or  Monftrans  de  droit,  but  fhould  have  avoided  all  Objections  and 

Claims  by  Anfwer.     And  this  is  not  like  to  a  Cafe  put  by  Serjeant  Lovelefs,  which  was  thus  • 

d  The  King's  Tenant  in  capite  makes  a  Leafe  for  Life,  rendring  Rent,  and  for  Default  of  Pay-  *  Godb.  V5, 

merit,  a  Re-entry,  and  dies,  and  the  Rent  is  in  Arrear,  and  the  Heir  enters  for  Nonpayment   3^.2Roi.K„ 

and  afterwards  an  Office  finds  the  dying  feized,  and  the  Tenure  in  capite,  and  that  the  Heir  was  541' 

within  Age,  in  this  Cafe  Lovelefs  faid  that  the  Entry  for  the  Condition  broken  was  avoided.    And 

there  feems  to  be  a  good  Reafon  why  it  fhould  be  fo,  becaufe  after  the  Office  found  the  Rent  mall 

be  adjudged  to  have  been  always  due  to  the  King,  and  not  to  the  Heir,  and  therefore  the  Entry  *  m.  ,9*1.4. 

of  the  Heir  for  a  Thing  which  was  not  due  to  him  (hall,  by  the  Relation  of  the  Office,  be  adiud-  a<  p'-5p^54^ 

cd  tortious.    aFor  in  an  Action  of  Trefpafs  brought  in  19  Ed.  4.  for  entering  into  a  Clo'fe,  and'tak- 

ing  the  Grafs,  the  Defendant  pleaded  that  it  was  found  by  Office  that  the  Tenements  efcheated  to 

the  King  before  the  Day  of  the  Trefpafs,  and  there  it  feems  that,  as  to  fuch  Things  as  arife  from 

the  Land,  as  the  Grafs,  and  the  like,  the  Adion  which  was  well  given  to  the  PlaTntiff  was  taken 

away  by  the  Office  found  afterwards,  which  by  it's  Relation  entitled  the  King  thereto,  but  as  to 

theEritry  into  the  Land,  or  breaking  of  Fences,  which  don't  arife  from  the&Land,  nor  are  any 

Part  of  the  annual  Encreafe  of  it,  the  Action  was  not  taken  away  by  the  Office.     So'  that  the  Ode 

put  by  Lovelefs  differs  from  the  Cafe  where  the  DiiTeizee  enters  before  the  Attainder,  becaufe  there 

the  King  mall  have  none  of  the  Profits. 

b  But  fome  were  of  Opinion  that  the  Fee-fimple,  which  was  vetted  in  Wright  the  Leffee  by  a  B*M-R-3*S- 
Relation  higher  than  the  Relation  of  the  Office,  fhould  not  be  taken  out  of  Wri?ht.     For  altho'  it 
fhould  be  adjudged  to  be  in  the  King,  by  the  Relation  of  the  Office,  from  the  firft  Day  of  the 
Parliament  which  attainted  Sir  Francis  Lovel,  or  altho'  the  Word  (forfeit)   in  the  Aft  of  Attain- 
der fhould  be  adjudged  fufficient  to  veil  it  in  the  King  the  firft  Day  of  the  Parliament,  fo  that  at 
the  Time  of  the  Death  of  Sir  Francis Lovel  without  Iffue,  which  was  the  Time  when  the  Condition 
was  performed,  the  King  fhould  be  adjudged  to  be  feized  of  the  Fee-fimple,  chargeable  with  the 
faid  Condition  by  the  Saving  in  the  Act,  yet  it  feemed  to  them  that  when  the  Condition  was  per- 
formed, the  Fee-fimple  fhould  be  immediately  c  devefled  out  of  the  King,  without  Petition,  or  *  Herewith  *m 
Monftrans  de  droit,  or  other  Circumftance.    For  if  Wright  the  Leffee  ought  to  wait  in  order  to  have  Co- Litt  «+  b. 
Recourfe  to  fuch  Circumftances,  then  the  Fee  would  not  veft  prefently,  and  if  it  could  not  veft'g  £"«.*' 
in  Wright  prefently,  then  it  fhould  never  veft  in  him,  d  for  if  Wright's  Eftate  could  not  be  enlaro--  lRo!-  R-'21*- 
ed  at  the  Time  when  the  Enlargement  was  appointed  to  take  Place,  it  fhould  never  be  enlarged.  Crtt'.^t 
e  As  if  a  Man  makes  a  Leafe  for  Life,  upon  Condition   that  if  the  Leffor  dies  without  Iffue,  the  g's- onRecov- 
Leffee  mall  have  Fee,  and  the  Leffee  enters  into  Religion,  and  afterwards  the  Leffor  dies  without  /' 
Jffue,  and  then  the  Leffee  is  deraigned,  in  this  Cafe  he  mail  never  have  the  Fee,  becaufe  it  could  a.  aI*^s' 
not  veft  in  him  at  the  Time  when  the  Condition  was  performed.     And  the  Law  is  the  fame  if  he 
■was  diffeized  at  the  Time.     Wherefore  to  avoid  the  Inconvenience  which  would  attend  the  brin^-  e  Kitch'  3°s- 
ing  of  a  Petition,  or  Monftrans  de  droit,  or  fuch  other  Circumftances,  it  mail  be  adjudged  that  the 
Fee-fimple  paffed  out  of  the  King,  and  vefted  in  Wright  the  Leffee  at  the  Inftant  whetf  the  Condi- 
tion was  performed.     f  And  Land  mall  frequently  be  devefled  out  of  the  Kin<*  by  the  Operation 
of  the  Law  or  of  former  Agreements,  without  Monftrans  de  droit,  or  fuch  Circumftances.     *  As  <£*&£$? 
if  1  enant  in  Tail  difcontinues  in  Fee,  and  the  Difcontinuee  enfeoffs   the  King  by  Deed  inrolled 
and  the  King  leafes  the  Land  to  the  Tenant  in  Tail  for  Life,  the  Remainder  to  his  IflTue  for  Life^  \\l  Pofh'fst' 
and  the  firft  Tenant  for  Life  dies,  the  Iffue  is  remitted  by  the  Remainder  falling  upon  him,  and  u)*  And  fix  'he 
the  Fee-fimple  is  devefled  out  of  the  King,  and  vefted  in  the  Donor,  without  Monftrans  de" droit,  i^mS*?' 
or  other  Circumftance.     So  in  the  principal  Cafe  the  Fee  fhall  be  devefted  out  of  the  King  by  the  ^c^KS"1 
Condition,  becaufe  of  the  Inconvenience  which  would  otherwife  arife.     And  if  the   Law   be  fo  by'aRemktcr"5 
where   the  Fee  was  vefted  in  Deed  in  the  King,  a  fortiore  it  fhall  be  fo  in  the  principal  Cafe,  SJTiff 
where  the  King  was  not  actually  h  feized  of  the  Fee  at  the  Time  of  the  Performance  of  the  Con-  R.  ***  God*".' 
dition,  but  his  Seizin  was  by  the  Relation  of  a  fubfequent  Matter  to  that  Time;  fo  that  in  the  J'S,00***4* 
principal  Cafe  there  was  an  abfolute  Neceffity  for  it  to  be  adjudged  that  the  Fee-fimple  was  out  of  Kb.°«&w, 
the  King,  which  there  was  not  in  the  faid  Cafe  put  in  3  Ed.  4.  before  cited,  where  the  Diffeizee  U' 
entered  before  Office  found:  So  that,   by  the  Opinion  of  fome,  there  is  a  Diverfitv  between  the  !!  v,ide0Dy-32<- 

C^oCpc  b.  pi.  38.  in  fine 

^diCi'  Cafus. 

And  afterwards,  becaufe  the  Condition  to  enlarge  the  Eftate  of  Wright  the  Leffee  was  good, 
and  when  Sir  Francis  Lovel  died  without  Iffue,  the  Fee  vefted  in  Wright  prefently,  and  there  was 
no  Matter  of  Subftance  to  the  contrary,  the  Court  gave  Judgment  for  the  Defendant,  which  was 
entered  as  fo'lows. 

^  At  which  Day  here  came  as  well  the  aforefaid  Humphry  as  the  aforefaid  John  by  their  Attornies 
arorefaid.  Whereupon  the  Premiffcs  being  feen,  and  by  the  Juftices  here  more  fully  underftood,  wf°f  ,he 
it  feems  to  the  fame  Juftices  here  that  the  aforefaid  Plea  of  the  aforefaid  John  Nichols,  by  rejoin- 
ing in  Manner  and  Form  aforefaid  pleaded,  is  good  and  fufficient  in  Law  to  preclude  the  aforefaid 
Humphry  from  having  his  Aftion  aforefaid  againft  the  aforefaid  John.  Therefore  it  is  confidered  judgment, 
that  the  aforefaid  Humphry  take  nothing  by  his  Writ  aforefaid,  but  be  in  Mercy  for  his  falfe 
Claim  thereof,  an  1  that  the  aforefaid  John  go  thereof  without  Day,  &c. 

A  Report 
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A  Report  of  a  judgment  given  in  the  King's  Bench  by  the  Juflices  of  the  fame  Court  with 
the  Afent  of  the  Jufices  of  the  Common  Bench,  in  Michaelmas  Term  in  the  18//6  and 
iqth  Tears  of  the  Reign  of  Queen  Elizabeth,  upon  a  fpecial  Verdicl  found  in  a  Bill  of 
Trefpafs  exhibited  in  the  King's  Bench  by  Henry  Ludford  Plaintiff  againjl  Thomas 
Gretton  Defendant,  for  a  Trefpafs  done  in  Land  and  a  Houfe  at  Polefworth  in  the  County 
of  Warwick.  And  the  Record  thereof  is  entered  among  the  Records  of  Michaelmas  Term 
[7  and  18  Elizabeth,  Rot.  188.  and  was  as  follows. 


1 


ur    ■  t  TJEnry  Ludford  complains  of  "Thomas  Gretton  in  the  Cuftody  of  the  Marfhal,  &c.  of  this  that  he 

DeXtn.  JOL  Che  28th  Day  of  March  in  the  17th  Year  of  the  Reign  of  the  Lady  Elizabeth  now  Queen  of 
w  precedent  £  ]md  wkh  Force  and  ArmSj  &Ci  the  Clofe  and  Houfe  of  him  the  faid  Henry,  viz.  one  Clofe 
Rait  7    bordering  upon  a  certain  Lane  called  Hulls-Lane  on  the  Part  of  the  Weft,  and  upon  another  Lane 

leading  from  Tamworth  towards  Atherfion  on  the  Part  of  the  Eaft,  and  upon  a  Clofe  called  Brod- 
leys-Cr°oft  on  the  Part  of  the  South,  and  upon  the  Queen's  Highway  leading  towards  a  certain  Ri- 
ver called  the  Anker  on  the  Part  of  the  North,  and  a  certain  Meffuage  upon  the  fame  Clofe  firft 
recited  built,  at  Polefworth  in  the  County  aforefaid  broke  and  entered,  and  the  Grafs  of  him  the 
faid  Henry  in  the  Clofe  aforefaid  lately  growing  to  the  Value  of  20  s.  with  his  Feet  by  walking 
trod  down  and  confumed  :  And  other  Wrongs  to  him  did,  againft  the  Peace  of  the  faid  Lady 
the  Queen  now,  and  to  the  Damage  of  him  the  faid  Henry  20  /.  and  therefore  he  produces  the 

™<fo  this  the  Defendant  pleaded,  not  guilty,  and  the  Jury  charged  upon  the  Ifae  gave  a  fpecial  Ver- 
di ft,  as  follows.  ■  ...  ,  ,    . 
special  verdia.      Who  to  fay  the  Truth  of  the  within  contained  being  chofen,  tried,  and  fworn,  fay  upon  their 
Oath    that  Ion*  before  the  Time  within  written  when  the  Trefpafs  within  fpecified  is  fuppofed  to 
be  done,  LoriHenry  late  King  of  England  the  eighth  was  feized  of  the  Tenements  within  written 
with  the  Appurtenances  in  which,  &c.  in  his  Demefn  as  of  Fee.     And  being  fo  fozed  thereof 
he  by  his  certain  Letters-patent  fealed  under  his  Great  Seal  of  England,  bearing  Date  the  14th 
Day  of  February  in  the  36th  Year  of  his  Reign,  and  to  the  fame  Jurors  fhewn  m  Evidence,  gave 
and  -ranted  to  one  Richard  Taverner,  Roger  Taverner,  and  Robert  Taverner the  Tenements  within 
written  with  the  Appurtenances  in  which,  &c.  among  other  Things ;  to  have  and  to  hold  the 
fame  Tenements  with  the  Appurtenances  among  other  Things  to  the  fame  Richard    Roger,  and 
Robert,  their  Heirs  and  Affigns  for  ever,  as  by  the  fame  Letters-patent  among  other  Ihings  more 
fully  appears,  the  Eftate   and  Title  of  which  faid  Richard    Roger,  and  Robert  of  and  in  the  fame 
Tenements  with  the  Appurtenances  the  aforefaid  Henry  Ludford  now  has,  and  at  the  within  writ- 
ten Time  when,  &c.  had  in  the  fame.     And  further  the  fame  Jurors  fay  upon  their  Oath,  that 
bv  a  certain  Ad  made  in  a  Parliament  of  Lord  Henry  fometime  King  of  Enghnd  the  fixtb  in  the 
1 8th  Year  of  his  Reign  held,  it  was  enacted  by  the  Authority  of  the  fame  Parliament    that  what- 
foever  Warrant  from  thence  afterwards  by  the  fame  then  King  Henry  the  fixth  or  his  Heirs  to  the 
Chancellor  of  England  for  the  Time  being  fhould  be  directed,  the  Day  of  Delivery  thereof  to  the 
Chancellor  fhould  be  entered  of  Record  in  the  Chancery,  and  that  the   Chancellor  fhould  make 
Letters-patent  upon  the  fame  Warrant,  bearing  Date  the  Day  of  the  Delivery  of  the  fame  into  the 
Chancery    and  not  before  in  any  Manner,  and  that  if  any  Letters-patent  from  thence  afterwards 
fhould  be'  made  to  the  contrary,  then  the  fame  fhould  be  null,  void,  and  of  no  Effedt,  as  by  the 
fame  Aft  more  fully  appears.     And  the  fame  Jurors  fay  upon  their  Oath,  that  before  tne  mak- 
ing: of  the  aforefaid  Letters-patent  of  the  aforefaid  late  King  Henry  the  eighth  to  the  aforefaid 
Rkhard  Taverner,  Roger  Taverner,  and  Robert  Taverner  in  Form  aforefaid  made,  the  fame  late 
Kino-  Henry  the  eighth  directed  his  certain  Warrant  to  one  Thomas  IVroiefley  Knight,  then  Chancel- 
•lor  of  England,  for  the  making  of  thofe  Letters-patent  to  the  fame  Richard,  Roger,  ^Robert 
to  be  done    which  faid  Warrant  to  the  fame  then  Chancellor,  before  the  making  of  the  aforefaid 
Letters -patent,  to  the  aforefaid  then  Chancellor  was  delivered  ;  and  that  the  Day  of  the  Delivery 
of  the  fame  Warrant  to  the  fame  then  Chancellor  was  not  entered  of  Record  in  the  Court  of 
Chancery  of  the  faid  late  King  Henry  the  eighth,  according  to  the  Form  of  the  Statute  afore  aid, 
And  if  upon  the  whole  Matter  aforefaid  in  Form  aforefaid  found  it  fhall  feem  to  the  Court  here 
that  the  aforefaid  Letters-patent  of  the  aforefaid  late  King  Henry  the  eighth  to  the  aforefaid  Richard 
Taverner    Rover  Taverner,  and  Robert  Taverner  in  Form  aforefaid  made,  are  good  and  vand  in 
Law    then  the  fame  Jurors  fay  upon  their  Oath,  that  the   aforefaid  Thomas  Gretton  is  guilty  of 
the  Trefpafs  within  written,  as  the   aforefaid   Henry  Ludford 'within    againft   him    complains 
and  then    they  affefs    the   Damages  of   the   faid   Henry  Ludford  ^  by    Occafion   of    that  Tref- 
pafs,   befides    his   Cofts  and  Charges    by   him    about  his  Suit   m    this    Behalf  expended      to 
20   s.  and  for  thofe  Cofts  and    Charges  to  40  s.     And  if  upon  the  whole  Matter  a,orefaid 
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in  Form  aforefaid  found  it  fhall  fee m  to  the  Court  here  that  the  4bZ>e  'a  t 
aforefaid  late  King  Henry  the  Eighth  to  the  aforeS Sw  Ztt  ZZT^  °"  "2 
Robert  raverner  m  Form  atoreftid  made  are  void  in  Law  and  of  noS  rfif fi!  f  """?  and 
fay  upon  che.rOath  that  the  aforefaid  Thomas  Gretton  is  not  guilty  0f  the  TreW  ft?" 
written,  as  ne  hmc  Thomas  Gm^  within  hath  alied-ed  And L  theLf.h  rrefPafs  wichia 
and  Difcretion  of  the  Court  here  in  the  Premiffcs,  (Jc  Y  pray  the  Advke 

IT  appears  by  the  Record,  that  the  Plaintiff  has  declared  of  hK  rinfi.  iS-iii     r  ,     , 
P^/w/J  in  the  County  of  IVar^ck  the  2oth  Day  of  1L^  in  th    t  rh  Y         ?  ^"J-  "  ^  °  *  S  E' 
Queen  2£fo«fc*     To  this  the  Defendant  pleaded  not  -uiC      And  rh,  V         7       ?*  Prefent  Le"ers-patent 
Iffue  gave  a  fpecial  Verdift,  *,  That  King  /fo^T^i  fcM 

which, -fefr.  and  being  fo  feized,  bv  his  I  rt^  «*£,*      db  ie1^  m  fee  of  the  Tenements  in  .s  tt  e.  roA  t, 
Hth  Day  of  February^  the  36th  tt^  *«ML 

gave  and  granted  to  Richard  Tavemer,  Roger  TavTrner    and \rM7£11  j     ln,iividence'  B» °f  the  , 

the  faid    lenements  in  which,  fcfc  'whofe  EftaTeThe  P ahSff hi ^£52^*!?  ?  f^^'^^ 
done.     And  further  they  found,  that  by  a  Statute made  S  «    •        *  T^C  °f  the  TrefPafs  whc™pon  ^ 
Warrant  thereafter  to  the" Chancellor  of EnglnTLtrt    the  DaT'of'the  2?  ^^^  of  *■*  ES2£  * 
Chancellor  (hou'd  be  entered  of  Record  in  the  Chanrerv  LaX      I  nx         ?  Very  °f  the  fame  to  the  Record  inthe 
patent  upon  the  fame  Warrants,  tS^SSS^J^^SS^  f°ff ^  ***»  £S^ 
not  before  in  any  Manner  ;  and  if  any  Letters  oaten?  IT™ ,55  k     l    7  X     em  in£o  the  Chancery,  and  entry  i, . 
they  fnould  be" null,  void,  ^^^^^^$^^^^^^,  ^^3*5? 
the  faid  Letters-patent,  the  faid  Kin*  #«m,  8    SSSf  if"w  '  that  before  the  makin§  of  whidl  he  is 

for  the  making  of  the  faid  LettertP,°teftS  the  f S AhlTlT  *  'te  <?McdIor  of  ^S^' 
was  delivered  to  the  faid  Chancellor  before  rhV^V  A  ^'  and  ^r/>  which  Warrant  -  *e  «PJ 
Day  of  the  delivery  of  the  fame  wt  ran    to ^  the  Unfile  t  ^S»  and  that  the  ^T^' 

Courtof  Chancery  of  the  fame  Kino-  accord  int  tntuS  V?  ,entered  of  Record  in  the  *  <--.  9°,  9- 
the  whole  Matter  aforefaid  ton^^^te^^A^  9?  ^^  A"d  if  Up°" 
King  made  to  the  faid  Wwrc  in  Form  aSfaid  were  In  1  5  ££  Lff^^-patent  of -the  faid 
Jurors  faid  that  the  Defendant  was  aUikv  of  the  TrZf S  V&J&&  m  Law'  then  th^  faid 
him,  and  then  they  affiled  Damans 2f^8  t  Jc^^  PiaJ"t,ff  had  complained  againffc 
if  it  fhould  feem  to  the  Cour °that ^^  the  fad  T^'  3°''  and  for  th*  Cofts  at  40,.  &And 
that  the  Defendant  was  not  gui  ty  of  the ^refoa^  ^hTh^fi^/ ft  "then  the  Jurors  faid 
prayed  the  Advice  and  Diferetln  of  1  Court         '  ^  ^  *lkd&6>  and  th^eof  they 

Queen  ended,  (Wray  Chief  Tyftice  beino-  abfenrirf,, nrfc  r  in-  J"  °f the  Reign  of  the  Prefent 
terwards  informed  by  thofe  who  were  Gf  CoSnf 1  in  tt  C»<  ^a  u^  ^^  <aS  !  ^as  af" 
Court  before  this  Matter  came  on)  that  f^  1  On^n  '  and  ^  others,  for  I  went  out  of 
Juftice  who  was  abfent,  and  of  their  Companions  i  ,rh?P  ^  and  of  ^  Lord  Chief 

conferred,  that  the  t^^^^&^S^m  B£"ch>  ^ith  whom  they  had 
Warrant  was  never  entered  of  Record  C^AaffiS^*^^  °f  the  #^'*he 
which  vary  from  the  Entry  of  the  Day  of  the  Dehverv^of  tL  W  "°  LeCtei;s-Parent  but  thofe  only 
Common  Law  was  in  antedating  th  ^Patent  th^  f  in thf  fWarranc'  F°r  L^e  Mifchief  at  the 
Warrant  came  to  the  Chancellor^  make  th Vi^Z^FS  "  f*?°  ^  Iime  when  the 
Aft.  As  if  the  King  had  granted  any  T^iWhv  ht  r  ,1  '  Ppea["S  by  the  Pre^ble  of  the 
afterwards  another  leVfbnffS^  zothDayof^,  and 

of  it  made  to  him  the  20th  Day  of  Ma,,  and  foded th    fi! n        I^A  and  had§°t  *  Patent 
the   ift  Day  of  May,  by  this  ktent '  f^y  d^th^ftPa^  ^cMfM^^^ 
have  been  avoided,  '  becaufe  every  'Grant  by  Record  hath  RP£   '  whicuh  ^as  duly  made,  would 
fied  in  the  Record,  and  not  to  the ^Time of  the ^  Ddive  y      Andh-'      -     ^  ^^  'P"" 
tween  a  Deed  and  a  Record,  for  a  Deed  of  the^SuSfl-  ht  p  1       "  th  r6  1S  a  Diverfity  be" 
Delivery,  and  not  to  the  Time  of  the  oSe     but U  *    ctnt^rv  t  ?  K°  ^^tf  T"6  °f  th™-of . 
to  the  Time  of  the  Date,  and  not  to  the  Time  of  rhp  nT      7l    Kl,ng  S  Chartcr  has  Relat^  lf}fr  takls 
in  Refpedt  of  their  Highnefs,  are  Z  efumedTn  Lat tori   ^  ^r,   ^    Ma"ers  of  Record,  SS^e- 
therefore  none  can  fay  That  the  Kino?  ChZrt  Z  j        '7,™  themfel^s  abfolute  Truth.  And  Jf"**""  «* 

it  bears  Date,  no  mo'r    S ,r  ,  M^  m«  7av  th!  a^col'^^  c"  an0ther  Time  than  ^SSS" 
was  acknow,edged,  or  any  Writ  purSed     ^.n^r^^^^^  °r  StaPIe  SK&4f 
to   aver  that    it   was   antedated,  or  that  it  was  deliver^  n  IV      1  !    ?  *!  bearS  Date-     ForKins-  Seefame 
to  the  Dilcredit  of  the  Great  Sell,  or  of juftice,  o  ^he  OffiSrf^  fV^  D^5endsS  7%ZZ 
Recognizance,  or  the  Statute- merchant    and  the  ll      b        l    ^     ,    ecord  who  recorded  the  c,™„.  Bro. 
fcft  by  the  Delivery,  and  as  the  ^^t^^^^S^  ^t  ^  <**  Ef-ftSfffi. 
Time  of  the  Delivery,  and  the  Dat/is  no  ConLf^Xd^^^ 

•  Dy.  35,.  a.  Lane  40.     Vin.  Abr.  tit.  Faits  P  2.  »|    ,  „  «  „       1  ^^  P™°tf™  <>. 

•jLcw.  183.  Rep.  „„,.  Hardwkt  ,84.     ,  Finch  tlj/^t.  S'  ^  2  C°'  5.  »■  Salk.  7«.  c  Co.  Lilt.  „7.b,  a6o.  a,  Jc^'i?'..  b. 
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the  King's  Charter  takes  Effect  from  the  Date,  therefore  in  order  to  avoid  the  Inconvenience 
which  might  happen  if  the  Patent  was  antedated,  viz.  if  it  bore  Date  before  the  Day  of  the  Deli- 
very of  the  Warrant,  and  that  it  might  not  be  fo  for  the  future,  the  Statute  of  18  H.  6.  cap.  1/ 
was  made,  which  remedies  the  faid  Mifchief  by  making  the  Patent  void  which  varies  from  the 
Day  of  the  Entry  of  the  Warrant  received.     But  in  the  principal  Cafe  there  is  no  Variance,  be- 
caufe  there  is  no  Entry  made  of  the  Day  of  the  Delivery  of  the  Warrant.    But  the  Juftices  faid 
that  the  Non-entry  of  the  Day  of  the  Delivery  of  the  Warrant  was  a  Contempt  in  the  Chancellor, 
and  punifhable  in  him,  becaufe  the  Aft  ordains  that  the  Day  of  the  Delivery  of  the  Warrant  to 
the  Chancellor  fhall  be  entered  of  Record  in  the  Chancery,  which  the  Chancellor  ought  to  fee 
done.     And  in  fuch  Manner  this  Offence  fhall  be  punilhed,  but  neverthelefs  the  Patent  is  not 
void,  becaufe  there  is  no  Variance  between  the  Date  of  the  Patent  and  the  Day  of  the  Delivery  of 
the  Warrant,  as  it  is  faid  before. 
Letters-patent        And  the  Juftices  faid  that  they  had  refolved  upon  two  other  Points  touching  this  Aft.     The 
ofA^Aa^fiS  foft  was>  tnat  tne  Patent  would  have  been  good,  although  no  Warrant  had  been  made  or  fent. 
jj-.V^.  i°.  ai-  For  the  Great  Seal  without  any  other  Circumftance  is  fufficient  for  the  Party  to  whom  the  Patent 
2 aUis St' »'  is  made,  and  the  Warrant  is  the  Chancellor's  Difcharge,  for  thereby  he  knows  the  Will  of  the 
the  chancellor.  King.     a  But  a  Patent  under  the  Great  Seal  is  good  enough  by  the  Common  Law,  and  it  is  the 
fnthnlteTlnte6  fureft  Way  for  the  Party  to  have  the  Patent  without  any  Warrant,  as  they  faid. 

232,  at  the  Top, 

by  the  Words  (where  there  is  a  Warrant).  •  Crompt.  J.  C.   iob.  b. 

Letters-patent  The  other  Point  was,  that  if  a  Patent  bears  Date  after  the  Day  of  the  Entry  of  the  Delivery  of 
?tSTi£r3  the  Warrant,  in  fuch  Cafe  it  (hall  be  good,  becaufe  it  is  out  of  the  Intent  of  the  Makers  of  the 
n.6.  cop.  1.  Aft,  for  at  the  Common  Law  there  was  no  Mifchief  in  fuch  Cafe  either  as  to  the  King  or  to 
afterth^Da^of  any  other  which  needed  to  be  reformed,  but  the  Mifchief  lay  in  dating  the  Patent  before  the  Time 
Bntryofthe  0f  tfe  Delivery  of  the  Warrant,  as  it  is  (hewn  before.  And  the  Aft  feems  to  fay  as  much,  for 
wSeanyttothe  it  ordains  that  the  Chancellor  fhall  make  Letters-patent  upon  the  fame  Warrants*  bearing  Date  the 
chancellor,  s.p.  j)ay  gjf.jfa  Delivery  of  them  into  the  Chancery*  and  not  before  in  any  Manner ;  which  Words  (and  not 
a  Le«m.  91.  ^orgj  are  obfervable,  for  they  fhew  that  the  Mifchief  at  the  Common  Law  was  in  dating  the  Pa- 
tents before  the  Day  of  Delivery  of  the  Warrant,  and  not  after.  And  the  Aft  fays  that  if  any 
Letters -patent  are  thereafter  made  to  the  contrary,  they  (hall  be  void,  which  Words  (to  the  con- 
trary) are  to  be  underftood  contrary  to  the  faid  Purview,  viz.  where  they  bear  Date  before  the 
Day  of  the  Entry  of  the  Delivery  of  the  Warrant,  and  not  after. 
t.  vin.  Abr.  tit.  b  And  fo  the  Juftices  refolved  that  Letters-patent  fhould  be  good  in  thefe  three  Cafes,  vizi 
Prerogative  g.  where  there  is  no  Warrant  at  all  made,  and  where  a  Warrant  is  made  and  delivered,  and  the 
n,K  There  is  Day  of  Delivery  is  not  entered,  and  where  the  Day  is  entered,  and  the  Letters-patent  bear  Date 
aether  Point  -^  y^  D  entered.  Wherefore  here  inafmuch  as  there  was  no  Entry  made  of  the  Day  of  the 
this TdVwnkh  Delivery  of  the  Warrant,  in  which  Cafe  there  was  no  Variance  in  the  Date  of  the  Letters-patent 
»vf\  within  the  Intention  of  the  Statute,  the  Patent  is  good,  and  confequently  the  Eftate  of  the  Plain- 
ed 7mu\on  tiff  is  alfo  good,  and  the  Defendant  is  a  Trefpaffer.  And  therefore  the  Court  gave  Judgment 
^SeSefsl  for  the  Plaintiff,  which  was  as  follows. 

Warrant,    and 


Defe£t  or  Mifprifion  in  the  Entry 


the  Entry  of  the  Day 

brings  it  to  the  Cafe  above  adjudged.     Quart, 


The  reft-of  the      At  which  Day  before  the  Lady  the  Queen  at  Wejlminjler  came  the  Parties  aforefaid  by  their 
Record.  Attornies  aforefaid.     Whereupon  all  and  fingular  the  Premifle*  being  feen,  and  by  the  Court  of 

the  faid  Lady  the  Queen  here  more  fully  underftood,  and  mature  Deliberation  being  thereupon 
had  it  is  confidered  that  the  aforefaid  Henry  Ludford  recover  againft  the  aforefaid  Thomas  Gretton 
his  'Damages  aforefaid  by  the  Jurors  aforefaid  in  Form  aforefaid  afleffed,  and  alfo  7  /.  for  his 
Cofts  and  Charges  aforefaid  to  the  fame  Henry  Ludford  by  the  Court  of  the  faid  Lady  the  Queen 
here  with  his  Affent  of  Increafe  adjudged.  Which  faid  Damages  in  the  whole  amount  to  10/. 
10  s.    And  the  aforefaid  Thomas  Gretton  be  taken,  £&, 
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A  brief  Report  of  the  Opinions  of  the  Judges  of  the  Common  Bench  upon  divers  Points  of 
Lawarijing  m  a  Quare  Impedit  brought  there  by  Roger  Grendon  Plaintiff  again/}  the 
Bijhop  of  Lincoln,  and  the  Dean  and  Chapter  of  the  Cathedral-Church  of Chr ift  and 
St.  Mary  the  Virgin  in  Worcefter,  Defendants,  which  were  there  argued  in  Michaelmas 
Term  in  the  eighteenth  and  nineteenth  Tears  of  the  Reign  of  %een  Elizabeth  and  Vud* 
ment  was  given  in  Eafter  Term  in  the  nineteenth  Tear  of  Queen  Elizabeth.  And  the 
Record  thereof  was  entered  in  Hillary  Term  17  Eliz.  Rot.  952,  and  was  as  follows. 

Lone. 

THu°  ^H  ?ilh°P,0f  HnC°ki  and  the  Dean  and  ChaPter  of  the  Cathedral  Church  of  Chrili  and       *# 

the  blefled  Mary  the  Virgin  in  Worcefter,  were  fummoned  to  zn^tx Roger  Grendon  Gentleman  IT/^' 
of  a  Plea,  that  they  may  permit  him  to  prefent  a  fit  Perfon  to  the  Chufch  of  £ ^  whicTS  ^SSSi 
vacant  and  belongs  to  his  Donation    &c.     And  whereupon  the  fame  Roger  by  RoZer  Gi(Te\ bis 
Attorney  fays    that  whereas  Lord  Edward  late  King  of  England  the  Sixth  Was  4edtf  thf Ad- 
vowfon of  the  Church  aforefaid  as  of  a  Grofs  by  itfelf,  as  of  Fee  and  Right,  in  Right  of  hi  Crown 
of  England   and  he  being  fo  thereof  feized,  to  the  fame  Church,  being  vacant,  pr  fented  one 
Wilham  Chamberlain  his  Clerk,  who  on  the  Plantation  of  him  the  faid  fate  King  was  admitted 
inftituted    and  induded  into  the  fame,  in  the  Time  of  Peace,  in  the  Time  oh^S; 

Fft  t  ^  f  rC  *?  f2me,  &r&*  rbeun§  f°  feized  °f  the  Adv0wfon  aFo^faid,  died  of  fuch  S 
^/Lf  //eIZedT  ^th°"tHfs°f^BodyiiTuing,  after  whofe  Death  the  Ad vowfon  afore- 
faid  defcended  to  Lady  Mary  late  Queen  of  England,  as  Sifter  and  Heir  of  the  faid  late  Kml 
whereby  tne  fame  late  Queen  was  feiZed  of  the  Ad  vowfon  aforefaid  as  of  a  Grofe  by  itfdf  a  f 
Fee  and  Right,  in  Right  of  her  Crown  of  England.  And  me  being  fo  thereof  feized  Ye  the 
fame  late  CHieen  the  *oth  Day  of  June  in  the  ift  Year  of  her  Reign,  afthe  Caft?e  o ?&&  3 
the  County  of  Sum,  by  her  Letters-patent  (which  the  fame  Roger  Grendon  here  produces  in  Courr 

Saft^  ^  M°f  ^r?  fame, !?  Qye£n  °f  faSS  Date  whereof      $ the  a?oS 

Aid I  Caftle  of  ***&»»  the  fame  Day  and  Year)  gave  and  granted  to  one  George  Rotherham  of  f£L 

in  the  Panm  of  Z«/„  in  the  County  of  Bedford  Gentleman,  and  toRoger  Barber  of  the  fie  Town 

and  County  Yeoman    the  Advowfon  aforefaid,  by  the  Name  of  thf  Advowfon    Donadon  Tee 

Difpofition,  and  Right  of  Patronage  and  Prefentation  of  the  Rettery  and  parochia  Church of  Dean 

aforefa.d  ;  to  have    hold,  and  enjoy  the  aforefaid  Advowfon,  Donation,free  D  M  on    RiX 

of  Patronage  and  Prefentation  of  the  faid  Reclory  and  parochial  Church  of  LXS'  to  f  he 

aforefaid  George  and  Roger  Barber,  their  Heirs  and  Affigns  for  ever      By  Reafon  of  whirh  &l 

Lettersyatent  they  the  fame  George  and  Roger  Barber  wefe  feized  of  the  Adfowt  of  th   Chur  h 

aforefaid  as  of  a  Grofs  by  itfelf   as  of  Fee  and  Right.     And  the  faid  George    7CS 

being  fo  feized  thereof,  they  the  fame  George  and  Roger  Barber  the  28th  Day*  oTsep1Zer\nZ 

firft  znd  fecond  Years  of  the  Reign  of  Lord  Philip  and  the  faid  Lady  Mary  late  Kino 17n«L  «f 

England ,  at  Zte  in  the  faid  County  of  Bedford*  by  their  certain  %£g    whK^ 

G,^«  here  produces  in  Court,  fealed  with  the  Seals  of  the  aforefaid  G«^   and  *  ^  Zbfr  Z 

Date  whereof  is  the  fame  Day  and  I  earj  granted  to  one  Thomas  Grendon  the  aforcffid  Advowfon 

°  a    I     ATh  1°Xt^  ^rthtr  Name  °f  a11  the  Advowfon  of  their  Rettery  of  Dean Aforefaid 

and  the  Advowfon    free  Difpofition,  Right  of  Patronage  and  Prefentation  of  the iffiSSdK 

Church  oiDean  aforefaid.  with  its  Rights  and  Liberties  whatever  ;  to  have,  hold,  a^d  eniov 

fafdteciorv  ^Th"'  FT°Pa  *"  ™??™\^  *  Nonage  and  Prefen  at  on  of  he 
faid  Rectory  and  Church  aforefaid,  to  the  fame  Thomas  Grendon,  hi?  Heirs  and   Affion*  &l 

ever  to  the  proper  Ufe  and  Behoof  of  the  faid  Thomas,  his  Heirs  and  Affigns  tevf  t 
Reafon  of  which  faid  Grant  the  aforefaid  Thomas  was  feized  of  the  aforefaid^dvowfon  of  the 
Church  aforefaid  as  of  a  Grofs  by  itfelf,  as  of  Fee  and  Right,  and  he  being  fo  thereof  fdzed  he  he 
fame  Thomas  at  Shefford  in  the  County  of  Bedford  aforefaid  died  of  fuch  his  Efl S ^thereof  feized 
after  whofe  Death  the  aforefaid  Advowfon  of  the  Church  aforefaid  M^ZZt^S^ 
Grendon,  as  Son  and  Heir  of  the  aforefaid  Thomas,  whereby  he  the  fame  Roger  Grendon  21  frhSrf 
of  the  aforefaid  Advowfon  of  the  Church  aforefaid  as  of  a  Grofs  bSeSof iS *Zmm 
and  afterwards  the  Church  aforefaid  became  vacant  by  the  Deprivation  o  the  JoT^mtm 
Chamberlain,  and  yet  is  vacant,  and  on  that  Account  to  him  the  faid  Rover  Grendon  it  at  n  eW 
belongs  to  prefent  a  fit  Perfon  to  the  Church  aforefaid  8  and  the  SrSSSffiSld  De?n  and 

Chapter 
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Chapter  him  the  faid  Roger  do  unjuftly  hinder.     Wherefore  he  fays  that  he  is  damnified  and  has 
Damage  to  the  Value  of  100I.  and  therefore  he  produces  the  Suit,  &c. 

And  the  aforefaid  Bifhop,  Dean  and   Chapter  by  William  Paine  their  Attorney   come  and  de- 
fend the  Force  and  Injury  when,    &c.     And  the  fame  Bifhop  fays  that  he  has  not  nor  claims  to 
have  any  Thing  in  the  Church  aforefaid,    nor  in  the  Advowfon  of  the  fame,  unlefs  Admiffion,, 
Inftitution,  and  Deftitution  of  Perfons  to  the  fame  Church,  as  Ordinary  of  the  faid  Church  ;  and 
this  he  is  ready  to  verify,  wherefore  he  prays  Judgment  if  the  aforefaid  Roger  Grendon,  without  a 
fpecial  Hindrance  in   the  Perfon  of  .him  the  faid  Bifhop  in  this  Behalf  to  be  affigned,  his  Action, 
aforefaid  againft  him  ought  to  have,  &c.     And  the  aforefaid  Dean  and  Chapter  fay  that  the  afore- 
faid Roger  Grendon  his  Action  aforefaid  againft  them  ought  not  to  have,  becaufe  they  fay  that  long 
before  the  aforefaid  late  King  Edward  the  Sixth  had  any  Thing  in  the  Advowfon  aforefaid,  Lord 
Henry  late  King  of  England  the  Eighth  was  feized  of  the  fame  Advowfon  as  of  a  Grofs  by  itfelf,  as 
of  Fee  and  Right,  in  Right  of  his  Crown  of  England.     And  he  being  fo  feized  thereof,  to  the 
Church  aforefaid,  being  vacant,  prefented  one  Edmund  Haltman  his  Clerk,  who  on  the  Prefenta- 
tion  of  him   the  faid  late  King  Henry  the  Eighth  was  admitted,  inftituted,  and  inducted  into  the 
fame  in  the  Time  of  Peace,  in  the  Time  of  the  fame  late  King  Henry  the  Eighth.     And  he.  the 
fame  late  King  being  fo  feized  of  the  Advowfon  aforefaid,  died  of  fuch  his  Eftate  thereof  feized, 
after  whole  Death  the  Advowfon  aforefaid  defcended  to  the  aforefaid  late  King  Edward  the  Sixth, 
as  Son  and  Pleir  of  the  fame  late  King  Henry  the  Eighth,  whereby  the  fame  lite  King  Edward  the 
Sixth  was  feized  of  the  Advowfon  aforefaid  as  of  a  Grofs  by  itfelf,  as  of  Fee  and  Right,  in  Right 
of  his  Crown  of  England.     And  being  fo  thereof  feized,  he  the  fame  late  King  Edward  the  Sixth 
the  22d  Day  of  May  in  the  ift  Year  of  his  Reign,  at  Weftminfier  in  the  County  of  Middle/ex,  by  his 
Letters-patent  (which  they  the  fame  Dean  and  Chapter  produce  here  in  Court,  fealed  under  the 
Great  Seal  of  the  fame  late  King  Edward  the  Sixth,  the  Date  whereof  is  at  Weftminfier  aforefaid 
the  fame  Day  and  Year)  of  his  certain  Knowledge  and  meer  Motion  gave  and  granted  to  the  fame 
Dean  and  Chapter  the  Advowfon  aforefaid,  by  the  Name  of  the  Advowfon,  Donation,  Right  of 
Patronage  and  Prefentation  of  the  aforefaid  Church  and  Rectory  of  Bean  in  the  County  of  Bed- 
ford, among  other  Things  ;  to  have,  hold,  and  enjoy  the  Advowfon  aforefaid  to  the  fame  Dean 
and  Chapter  and  to  their  SucceiTors  for  ever.     And  further  the  fame  Jate  King  Edward  the  Sixth 
by   his  fame  Letters-patent  of  his  fpecial  Grace,  and  certain  Knowledge,  and  meer  Motion,  and 
by  his  Royal  Authority  fupreme  and  ecclefiaftical  which  he  then  enjoyed,  for  himfe'f  his  Heirs 
and  SuccefTors  granted  and  gave  Licenfe  to  the  fame  Dean  and  Chapter,  and  to  their  Succeflbrs, 
that  they  the  fame  Dean  and  Chapter,  and  their  SuccefTors,  the  Rectory  of  the  Church  afore- 
faid, whenfoever  by  Death,  Refignation,  or  Deprivation,  or  in  any  other  Manner  whatever  it 
ihould  happen  to  be  vacant,  immediately  to  their  own  proper  Ufes  mould  and  might  hold  to 
them  and  to  their  SuccefTors  for  ever,  without  Moleftation  or  Hindrance  of  the  fame  late  King, 
his  Heirs  or  SuccefTors,  and  this  without  any  Prefentation,  Induction,  or  Admiffion  of  any  In- 
cumbent to  the  fame  Rectory  from  thence  forwards  to  be  made.     And  further  the  fame  late  King 
by  his  fame  Letters- patent  willed,  and  of  his  certain  Knowledge  and  meer  Motion,  and  by  his 
Authority  aforefaid  which  he  then  enjoyed,  for  himfelf,  his  Heirs  and  SuccefTors,  the  aforefaid 
Rectory  and  Church  of  Bean  aforefaid,  as  from  thenceforth  it  fhould  happen  to  be  vacant,  as  it 
is     faid    above,     and    all    and    Angular    Manors,     Meffuages,     Lands,    Tenements,    Rents, 
Reverfions,  Services,  Glebes,  Tithes,  Oblations,  Penfions,  Portions,  Fruits,  Profits,  Commo- 
dities, Emoluments,  PofTeffions,  and  Hereditaments  whatfoever,  with  all   their  Appurtenances, 
as  well  Spiritual  as  Temporal,  to  the  fame  Rectory  and  Church,  fo  as  is  aforefaid  being  vacant, 
in  any  wife  belonging  or  appertaining,  to  the  fame  Dean  and  Chapter  and  their  SuccefTors,  and  to 
their  faid  Cathedral  Church  appropriated,  confolidated,  united,  and  incorporated  :    To  have, 
hold,  enjoy,  and  convert  the  fame  Rectory  and  Church  of  Bean  aforefaid,  and  all  and  Angular 
the  PremilTes  to  the  fame  Rectory  and  Church  belonging  and  appertaining,  to  the  fame  Dean  and 
Chapter  and  their  SuccefTors  (as  is  aforefaid)  to  their  own  proper  Ufes,  without  any  Prefentation, 
Nomination,  Induction,  or  Admiffion  of  any  Incumbent  or  Incumbents  to  the  fame  Church  from 
thence  forwards  to  be  made,  as  by  the  fame  Letters-patent  among  other  Things  more  fully  ap- 
pears.    By  Reafon  of  which  faid  Letters-patent  they  the  fame  Dean  and  Chapter  were  feized  of 
the  Advowfon  aforefaid  as  of  a  Grofs  by  itfelf,  as  of  Fee  and  Right,  in  Right  of  their  Cathedral 
Church  aforefaid.     And   they  the  faid  Dean  and  Chapter  being  fo  feized  thereof,  the  aforefaid 
Edmund  Haltman  the  fixth  Day  of  November  in  the  fourth  Year  of  the  Reign  of  the  aforefaid  King 
Edward  the  Sixth  at  Bean  aforefaid  died,    after  whofe   Death  the    Church  aforefaid  became 
vacant,  whereby  they  the  fame  Dean  and  Chapter  immediately  after  the  Death  of  the  fame  Edmund 
Haltman  became  Parfons  of  the  fame  Church,  and  the  aforefaid  Rectory  and  Church  of  Bean  afore- 
faid to  their  own  proper  Ufes  held  and  yet  hold,  and  thereof  then  immediately  and  always  afterwards 
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have  been  and  yet  are  feized  in  their  Demefn  as  of  Fee,  in  Right  of  their  Cathedral  Church  afore- 
faid. And  after  the  Death  of  the  aforefaid  Edmund,  the  aforefaid  late  King  Edward  the  fixth  pre-  vide  Hob;  167. 
fented  the  aforefaid  William  Chamberlain  as  his  Cleric  to  the  Church  aforefaid.  Which  faid  Presenta- 
tion, Admiffion,  and  Inftitution  of  the  fame  William  to  the  fame  in  the  Declaration  aforefaid  above 
fpecified  were  void  and  of  no  Effect  in  Law,  becaufe  the  aforefaid  Church  then  was  full  of  them  the 
aforefaid  Dean  and  Chapter.  And  this  they  are  ready  to  verify,  wherefore  they  pray  Judgment  if 
the  aforefaid  Roger  Grendon  his  Action  aforefaid  again  ft  them  ought  to  have,  &t. 

And  the  aforefaid  Roger  as  to  the  aforefaid  Plea  of  the  aforefaid  Bifhop  above  pleaded,  for  that 
the  fame  Bifhop  claims  nothing  in  the  Church  aforefaid,  nor  in  the  Advowfon  of  the  fame,  unlefs 
Admiffion,  Inftitution,  and  Deftitution  of  Perfons  to  the  fame  Church,  as  Ordinary  thereof,  prays 
Judgment,  and  a  Writ  to  the  Bifhop,  &c.  Therefore  it  is  confidered  that  the  aforefaid  Roger  re- 
cover his  Prefentation  againft  the  aforefaid  Bifhop  to  the  Church  aforefaid,  and  have  a  Writ  to  the 
fame  Bifhop,  that  notwithftanding  the  Claim  of  the  faid  Bifhop,  he  admit  a  fit  Perfon  to  the 
Church  aforefaid  on  the  Prefentation  of  the  faid  Roger,  &c.  And  nothing  of  Mercy  of  the  faid 
Bifhop,  becaufe  he  excufes  himfelf  of  Hindrance,  &c.  But  let  Execution  thereof  ceafe  until  the 
aforefaid  Plea  between  the  fame  Roger  and  the  aforefaid  Dean  and  Chapter  be  determined,  £s?c. 
And  as  to  the  aforefaid  Plea  of  the  aforefaid  Dean  and  Chapter  above  in  Bar  pleaded,  he  the 
fame  Roger  fays  that  that  Plea  is  inefficient  in  Law  to  preclude  him  the  faid  Roger  from  having 
his  Action  aforefaid  againft  the  fame  Dean  and  Chapter,  and  that  he  to  that  Plea  in  Manner  and 
Form  aforefaid  pleaded  has  no  Neceffity,  nor  is  by  the  Law  of  the  Land  bound  to  anfwer. 
And  this  he  is  ready  to  verify,  wherefore  for  Want  of  a  fufficient  Plea  in  this  Behalf  made,  he 
the  fame  Roger  prays  Judgment,  and  a  Writ  to  the  Bifhop. 

And  the  aforefaid  Dean  and  Chapter,  for  that  they  have  above  alledged  fufficient  Matter  in 
Law  to  preclude  the  aforefaid  Roger  from  having  his  Action  aforefaid  againft  them,  which  they 
are  ready  to  verify,  which  faid  Matter  the  aforefaid  Roger  does  not  deny,  nor  thereunto  in  any 
wife  anfwer,  but  that  Averment  wholly  refufes,  they  the  fame  Dean  and  Chapter  pray  Judgment, 
and  that  the  aforefaid  Roger  may  be  precluded  from  having  his  Action  aforefaid  againft  them,  csV. 
And  becaufe  the  Juftices  here  will  advife  themfelves  of  and  upon  the  Premiffes  before  they  give 
Judgment  thereon,  Day  is  given  to  the  Parties  aforefaid  here  until  from  the  Day  of  Eafter  in  fifteen 
Days,  to  hear  their  Judgment  thereon,  becaufe  the  fame  Juftices  here  thereof  not  yet,  csV. 

|T  appears  by  the  Record,  that  the  Plaintiff  has  declared  that  King  Edward  6.  was  feized  of  the  The  c  ASEi 
•*•  Advowfon  of  the  Church  of  Dean  as  of  a  Grofs  by  itfelf,  as  of  Fee  and  Right,  in  Right  of  his Thc  Kj.ns  bein& 
Crown,  and  the  fame  being  vacant,  he  prefented  to  it  one  William  Chamberlain  his  Clerk,  who  v™vfonin  Right 
•was  admitted,  inftituted,  and  inducted.     And  the  King  died,  and  the  Advowfon  defcended  toof!li'     "'". 

uraitj  it       his 

Queen  Mary,  whfc  in  the  firft  Year  of  her  Reign  granted  it  to  George  Rotherham  and  Roger  Barber,  Letters .  V.-.-.tto 
and  to  their  Heirs,  who  granted  it  over  by  Deed  in  the  firft  and  fecond  Years  of  Philip  and  Mary  Dean.ind  ^'<?p" 
to  Thomas  Grendon  and  to  his  Heirs,  who  died  thereof  feized,  and  the  Advowfon  defcended  to' church  is  foil* 
Roger  Grendon  the  Plaintiff,  as  his  Son  and  Heir  •,  and  afterwards  the  Church  became  vacant  by  and  ^f,,1^ 
the  Deprivation  of  the  faid  Chamberlain^  whereby  it  belonged  to  the  Plaintiff  to  prefent,  and  the  juaory  of  the 
Defendants  difturbed  him.     To  this  the  Bifhop  pleaded  that  he  claimed  nothing  but  as  Ordinary.  Jj^teivrftef 
And  the  Dean  and  Chapter  faid,  that  long  before  the  faid  King  Edward  6.  had  any  Thing  in  the  it  becomes  void, 
Advowfon,  King  Henry  8.  was  feized  of  the  faid  Advowfon  as  of  a  Grofs  by  itfelf,  as  of  Fee  in  u^^hem" 
Right  of  his  Crown,  and  being  fo  feized  he  prefented  one  Edmund  Halt  man  his  Clerk,  who  on  his  and 'their  suc- 
Prefentation  was  admitted,  inftituted,  and  inducted;  and  the  King  died  feized,  and  the  Advowfon  "ithoufprefen- 
defcended  to  the  faid  King  Edward  6.   and  he  being  feized  thereof,  the  2 2d  Day  of  May  in  the  tation,  &c.  of 
firft  Year  of  his  Reign,  by  his  Letters-patent  fhewn  forth,  of  his  certain  Knowledge  and  mere  "tffiSL 
Motion  gave  and  granted  the  faid  Advowfon  to  the  faid  Dean  and  Chapter,  to  have  and  to  hold  toryatanyTime 
to  them  and  to  their  Succeflbrs  for  ever.     And  further  the  fame  King  of  his  fpecial  Grace,  certain  f^^c^n- 
Knowledge,  and  meer  Motion,  and  by  his  royal  Authority  fupreme  and  ecclefiaftical  which  he  then  dates, unites, and 
had,  for  himfelf  and  his  Succeflbrs  granted  and  gave  Licenfe  to  the  fame  Dean  and  Chapter  and  to  (•"meRcaoryand 
their  Succeflbrs,  that  whenfoever  by  Death,  Refignation,  Deprivation,  or  in  other  Manner  the  church,  and  an, 
faid  Church  fhould  be  vacant,  the  fame  Dean  and  Chapter  and  their  Succeflbrs  might  immediately  i^'to'them^ncT 
hold  the  Parfonage  of  the  faid  Church  to  their  own  proper  Ufe  to  them  and  to  their  Succeflbrs  for  their  Succdr°.rs* 
ever,  without  Moleftation  or  Hindrance  of  the  fame  King,  his  Heirs  and  Succeflbrs,  and  that  proper u°e;  7i 
without  any  Prefentation,  Induction,  or  Admiffion  of  any  Incumbent  to  the  fame  Parfonage  from  thisisa.s°?d 
thenceforth.     And  further  the  fame  King  willed  and  granted  of  his  certain  Knowledge  and  mere  s.Pc°N.aBendi. 
Motion,  and  by  his  Authority  aforefaid  which  he  then  had,  for  himfelf  his  Heirs  and  Succeflbrs  to  ??s-  Watr# 
the  fame  Dean  and  Chapter  and  to  their  Succeflbrs,  and  to  the  faid  Cathedral  Church  appropriated,  193. 
confolidated,  united,  and  incorporated  the  aforefaid  Parfonage  and  Church  of  Dean,  as  it  mould 
afterwards  happen  to  be  void,  as  is  aforefaid,  and  all  Mefluages,  Lands,  Tenements,  Glebes, 
Tithes,  and  Hereditaments  whatfoever,  as  well  fpiritual  as  temporal,  to  the  fame  Parfonage  and 

6  L  Church, 
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Church,  fo  as  is  aforefaid  being  vacant,  in  any  Manner  appertaining;  to  have,  hold,  enjoy,  and 
convert  the  fame  Parfonage  and  Church  of  Bean,  and  all  other  the  Premiffes,  to  the  faid  Dean 
and  Chapter  and  to  their  Succeffors,  as  is  aforefaid,  to  their  own  proper  Ufe,  without  any  Prefen- 
tation,  Nomination,  Induction,  or  Admiflion  of  any  Incumbent  to  the  fame  Church  from  thence- 
forth, as  by  the  fame  Letters-patent  among  other  Things  appears.  By  Force  of  which  Letters- 
patent  the  faidDean  and  Chapter  were  feized  of  the  faid  Advowfon  as  of  a  Grofs  by  itfelf,  as  of 
Fee,  in  Right  of  their  Cathedral  Church.  And  they  being  fo  feized,  the  faid  Rahman  died  the 
6th  Day  of  November  in  the  4th  Year  of  the  Reign  of  the  faid  King  Edward  6.  by  whofe  Death  the 
Church  became  void,  whereby  the  faid  Dean  and  Chapter  immediately  after  the  Death  of  the  faid 
Rahman  became  Parfons  of  the  faid  Church,  and  the  faid  Parfonage  and  Church  of  Bean  to  their 
own  proper  Ufe  held  and  yet  hold,  and  thereof  then  immediately  and  ever  fince  have  been  and  yet 
are  feized  in  their  Demefn  as  of  Fee,  in  Right  of  their  Cathedral  Church.  And  after  the  Death  of 
the  faid  Edmund  Rahman  the  faid  King  Edward  6.  prefented  to  the  faid  Church  the  faid  Chamberlain 
as  his  Clerk,  which  Prefentation,  Admiflion,  and  inftitution  of  the  faid  Chamberlain  thereto  fpeci- 
fiedin  the  Count  was  void  and  of  no  Effect  in  Law,  becaufe  the  faid  Church  was  then  full  of  the 
faid  Dean  and  Chapter.  And  thereupon  they  demanded  Judgment.  And  the  Plaintiff,  as  to  the 
Bifhop's  Plea,  prayed  Judgment,  and  had  it,  but  Execution  thereof  to  ceafe  until  the  Plea  between 
the  Plaintiff  and  the  Defendants  was  determined.  And  as  to  the  Plea  of  the  Dean  and  Chapter,  he 
demurred  in  Law. 

And  the  Matter  was  argued  at  the  Bar  and  alfo  at  the  Bench  in  Michaelmas  Term  in  which  the  1 8th 

Year  of  the  Reign  of  Queen  Elizabeth  ended,  and  the  1 9th  Year  of  her  Reign  began.     And  I  heard 

the  whole  Argument  of  Byer  Chief  Juftice,  and  a  great  Part  of  the  Arguments  of  each  of  the  other 

where  a  Thing  Juftic€S.    And  Exception  was  taken  to  the  Bar,  becaufe  the  Plaintiff  after  the  Prefentation  of  King 

iSgti-mthe  '  Edward  6.  has  alledged  a  dying  feized  in  the  fame  King,  and  a  Defcent  to  Queen  Mary,  which,  altho' 

count,  and  the  jt  was  a  xhing  material,  is  not  traverfed  by  the  Plea  in  Bar,  nor  fully  anfwered,  but  only  by  a  Mat- 
Defendant  in  his  O  J  .  -ii^  r-,7--     }    J,  ,   ,- 

Bar /hews  Mat-   ter  which  amounts  to  no  more  than  an  argumentative  Anfwer,  viz.  by  the  Grant  of  King  Edward  6. 
terofLaw,whicii,  ancj  the  Appropriation,  which  is  an  affirmative  Plea,  and  does  not  confefs  and  avoid  the  dyino- 

when  it  {hall  be         .  rr       r  ;      *  .      -  -  ,."'?;        ,      r  ,   .    ° 

determined  by     feized,  nor  traverfe  it,  but  is  only  an  Argument  that  &ing  Edward  0.  did  not  die  feized,  for  which 

lrove?he  AUe-     Reafon  the  Plea  m  Bar  is  nOC  Efficient. 

gation  in  the  But  the  whole  Court  was  of  Opinion  againft  this  Exception.     For  whether  upon  the  Matter  dif- 

count  to  be  true  c]0fecj  jQn„  Edward  6.  died  feized,  or  not,  is  Matter  of  Law.     For  if  his  Prefentation  of  William 

or  tane,  in  lucn  D  __  ;  '  m       *  \  r  r 

cafe  theDefen-  Chamberlain  was  no  Ufurpation,  nor  gained  any  Patronage  to  him,  from  thence  it  follows  that  he 

toverfeatheMlt- ^1C^  not  die  feized,  and  if  on  the  other  Hand  it  did  gain  him  any  Patronage,  then  it  follows  from 

terfo  alledged.    thence  that  he  did  die  feized.     So  that  this  is  Matter  which  is  properly  to  be  cleared  up  by  the 

t^pfrHufeyJ'  Court.     And  if  the  Defendants  had  taken  a  Traverfe  in  their  Plea  in  Bar,  they  would  have  brought 

titt.  R',.1.5.      the  Trial  of  this  Matter  to  a  Jury,  who  are  to  try  Matters  of  Fact,  and  not  Matters  of  Law,  as 

this  is  here,  for  that  which  would  come  before  a  Jury  to  prove  the  Defcent  in  this  Cafe  is  Matter 

of  Law,  which  is  more  proper  to  be  tried  by  the  Court  than  by  a  Jury.     For  which  Reafon  the 

Plea  in  Bar  is  good.     And  lo  in  all  Cafes  where  a  Thing  is  materially  alledged,  and  the  other  Party 

comes  in,  and  fhews  Matter  of  Law,  which,   when  the  Law  fhall  come  to  be  known,  proves  that 

the  Matter  before  alledged  is  true  or  falfe,  a  Traverfe  fhall  never  be  taken  for  the  Reafon  above 

given.     Wherefore  the  whole  Court  held  that  the  Bar  was  good  as  to  this  Point. 

The Divifion  of       And  as  to  the  Matter  in  Law,  it  wasdigefted  into  divers  Points.     Firft,  what  Perfon  is  capa- 

the  Matter.        ^le  Qf  an  Appropriation  ;  fecondly,  what  Perfons  may   make"  an  Appropriation,  and  how  many 

ought  to  affent  to  it ;  thirdly,  at  what  Time  an  Appropriation  may  be  made,  viz.  if  it  may  be 

made  as  well  when  the  Church  is  full  as  when  it  is  void  -,  fourthly,  if  an  Ufurpation  may  be  had 

upon  a  Parfon  Imparfonee,  and  if  by   the  Ufurpation  of  a  Stranger-  the  Church  may  be  difappro- 

priated  ;  and  laftly,  if  all  the  Things' requifite  concur  in  the  Appropriation  here  pleaded. 

i  Point.  And  as  to  the  firft  Point,  the  Juftices  were  of  Opinion  that  none  but  a  fpiritual  Body  politic  or 

By  the  common  corporate,  which  hath  Succeflion,  is  capable  of  an  Appropriation.    For  the  Effect  of  an  Appropri- 

Law  none  but  a         .  *  .  .     .        ,   T     /x.  l        r  i       J  it  i  i  r      i 

fpiritual  Body  ation,  as  to  its  original  inftitution,  was  to  make  lomebody  perpetual  incumbent,  and  as  fuch  to 
p°IMc  or  c°n'°-  have  the  Rectory,  and  the  Houfes,  Glebe,  and  Tithes  which  are  Parcel  thereof.  And  in  that  he 
an  AppTcJpria-  is  made  Parfon, _he.  has  the  Cure  of  the  Souls  of  the  Parifhioners,  in  which  Cafe  he  ought  to  be 
tion,  andnota  a  a  fpjrjtuai  perfon  :  For  as  a  Patron  ought  to  prefent  to  a  Church  a  fpiritual  and  not  a  temporal 
"or  a  Lay-man.  Perfon,  fo  for  the  fame  Reafon  an  Appropriation  ought  to  be  made  to  a  fpiritual  and  not  to  a  tem- 
1  Finch  420»  poral  Perfon,  b  for  the  one  has  Cure  of  Souls  as  well  as  the  other,  and  there  is  no  Difference  between 
aw.  jones  184.  them  but  that  the  One  is  Parfon  for  Life,- and  the  other  and  his  Succeffors  are  Parfons  for  ever. 
And  therefore  Appropriations  were  originally  made  to  Abbots,  Priors,  Deans,  Prebendaries,  and 
b2Roi.  Abr.  fuch  others  who  could  minifter  the  Sacraments  and  perform  divine  Service,  and  to  none  elfe. 
Atfirtt Appro-  And  upon  this  Principle  it  was  originally  taken,  that  fuch  Parfons  Imparfonees  could  not  grant 
priations  were  over  their  Eftates  to  any  other,  for  at  this  Day  an  Incumbent  of  a  Parfonage  prefentable  cannot 
"orationsViri0-""  grant  over  his  Incumbency  to  another,  although  he  may  make  a  Leafe  of  the  Glebe  and  Tithes, 

tual,  who  could 

adminifter  the  Sacraments,  and  perform  divine  Service,  as  Abbots,  Priors,  Deans,  Prebendaries,  &c,  S.  P.  1  Rol,  R.  4 ■«.  at  the  Bottom.  2  Rol.  Abr.  348.  L.  pi.  1. 

but 
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bufrhe  ought  to  a  refign,  and  then  the  Patron  and  Bifhop  may  make  a  new  Incumbent,  fo  that  the  ^p"ap"t^ns 
Incumbency,  which  is  a  fpiritual  Office,  cannot  be  granted  over  to  another  ;  and  by  die  fame  Rea-  over's,  p.  Hob, 
lbn  a  perpetual  Incumbent  could  not  originally  grant  over  to  another  his  Eftate,   which  contains  3^7-  ^[urabj 
the  Incumbency  and  the  Reftory  itfelf,  which  was  the  Revenue  of  the  Incumbent.     b  And  upon  191,202. 
this  Ground  is  the  Saying  of  Herle  in  3  Ed.  3.  where  a  Quare  Imp.dit  was  brought  againfl  the  Prior  a  seeWatf. 
of  St.  John's  Jerusalem  in  England^  (to  whom  the  Poffeffions  of  the  diffolved  Order  of  Templars,  ^°m?L  incumb. 
who  had  certain  Parfonages  appropriated  to  them,  were  conveyed)  upon  a  Disturbance  to  prefent 
to  a  Church  which  was  appropriated  by  the  Earl  of  Richmond  to  the  faid  Templars,  and  there  Herle  jj/^'pi.  i.3' 
faid,  if  the  Templars  after  the  Appropriation  had  granted  over  their  Eftate  of  the  Appropriation  Fit*.  Grant  70. 
to  Hofpitalers,  the  Hofpitalers  fhould  not  thereby  have  had  the  Appropriation,  for  it  was  granted  7   °'  I3'a 
only  to  the  Templars,  who  could  not  by  their  Deed  make  an  Appropriation  to  others ;  and  he  faid 
further,  that  that  which  was  appropriated  to  the  Templars  was  become   difappropriate  by  the 
c  Diffolution  of  their  Order ;  wherefore  it  was  thereupon  faid  to  the  Court,  that  the  fame  Eftate 's-^ndpf^tsh°eI 
which  the  Templars  had  was  conveyed  to  the  Prior  of  St.  John's  by  the  Grant  of  the  Pope,  and  Booksthere 
of  the  King,  and  by  Parliament.     So  that  by  the  Opinion  of  Herle  an  Appropriation  could  not  be  Cltej* 
transferred  from  one  to  another.     And  not  without  great  Reafon,  for  it  contains  a  perpetual  In- 
cumbency (which  is  a  fpiritual  Function)  appropriated  to  a  certain  fpiritual  Perfon,  which  could 
not  by  Law  be  removed  from  them  to  whom  the  Church  was  firft  appropriated,  by  any  Grant  after- 
wards to  be  made  by  them. 

And  although  originally  Appropriations  were  only  made  to  fuch  fpiritual  Perfons  as  could  minii   Afterwards  Ap- 
ter  the  Sacraments,  and  perform  divine  Service,  as  Abbots,  Priors,  Deans,  and  fuch  like,  yet  in  weremadett> 
Procefs  of  Time  they  began  by  Degrees  to  fhake  of  that  Reftraint,  and  were  afterwards  made  to  fpiritual corpo- 

*  ^^  J  ^-'  rations  3,r,T  re--"1  tt* 

others,  as  to  Dean  and  Chapter,  (which   is  a  Body  corporate  confifting  of  many  Perfons,  which  who  cannot  ail  ' 
Body  together  cannot   fay  divine  Service)  and  to  Nuns,  (who  were  PrioreiTes  of  any  Nunnery,  "s"s"v-%dla"3 
and  could  not  minifter  the  Sacraments,  nor  fay  divine  Service  to  the  Parifhioners)  which  was  to  Dean  and 
grande  nefas,  as  Dyer  termed  it ;  and  this  was  done  under  the  Pretence  of  maintaining  Hofpitality.  £|\p0teNu™? a* 
And  in  order  to  fupply  thefe  Defects  in  the  Perfons  to  whom  fuch  Appropriations  were  made,  who  s.  p.  1  Roi.R. 
could  not  themfelves  perform  Divine  Service,  a  d  Vicar  was  afterwards  devifed,  who  was  deputed  ^  a^oLAbr" 
to  Priors,  or  to  Dean  and  Chapter,  and  at  laft  to  Abbots  themfelves,  and  to  others,  to  fay  divine  348.  pi.  3. 
Service  for  them,  and  he  had  but  afmall  Portion  allotted  him,  and  they  to  whom  the  Appropri-  dZR0i.  r.9s. 
ations  were   made  retained  the  great  Revenue,  and  did  nothing  for  it,  and  as  the  Revenue  de-  p^™-  ^3- 
cayed,  fo  did  Preaching  and  Hofpitality  in  the  Parfonage,  and  other  good  Works,  which  was  a  Pi.3. 1  Mod.  12. 
great  Mifufe,  as  it  feemed  to  the  Judges.     And  all  this  was  done  under  Pretence  of  Hofpitality,  ^"^ 
which  in  Fact  was  the  Ruin  of  Hofpitality,  and  efpecially  in  the  Parifh,  where  it  fhould  chiefly 
be  kept  up.     But  yet  fuch  Appropriations  were  never  made  but  to  a  fpiritual  Body,  and  which 
had  Succeffors  and  not  Heirs,  in  which  Succeffion  the  Patronage,  Incumbency,  and  the  Fruits  of 
the  Benefice  might  for  ever  remain,  and  a  Marriage  was  made  between  them  (as  the  Lord  Dyer 
termed,  it),  fo  that  the  one  fhould  not  be  divorced  or  feparated  from   the  other  at  any  Time. 
*  And  in  order  to  perfect  fuch  Marriage,  it  was  requifite  that   the  Patronage,   which  is  another  *  Watf.  Comji. 
Thing  than  a  fpiritual  Body,   fhould  be  in  fuch  fpiritual  Body  politic  or  corporate  which  fhould  be 
perpetual  Incumbent,  for  the  Patronage  is  a  Thing  temporal,  to  which  the  Incumbency  which  is 
a  Thing  fpiritual  ought  to  be  conjoined,  and  that  cannot  be  if  they  are  in  feveral  Hands,  for  Sepa- 
ration and  Conjunction  are  directly  oppofite  and  contrary  to  each  other.     Wherefore  a  fpiritual 
Body  politic  or  corporate,  being  the  Patron,  is  only  capable  of  an  Appropriation. 

As  to  the  fecond  Point,  viz.  what  Perfons  may   make  an  Appropriation,  and   how  many  in      2  Point; 
Number  ought  to  afient  to  it  •,  all  the  Juftices  unanimoufly  agreed  that  the  Ordinary,  the  Patron,  fulCf0  be'^ith 
and  the  King  ought  to  agree  to  it,  and  thefe  are  Aclores  fabul<e,  as  Dyer  termed  them.     And  firft  the  Affent  of  the 
the  Ordinary  inferior  or  fupreme  ought  to  agree  to  it,  becaufe.  he  is  the  principal  Agent  in  it,  for  tron,and  the  a" 
he  has  the  fpiritual  Jurifdiftion,  and  the  Aft  of  Appropriation  is  a  fpiritual  Thing,  and  the  Or-  Kins-  s- p- 
dinary  fays,  appropriamus,  confolidamus,  et  unimus,  as  principal  Actor  in  the  Caufe  (as  Manwood  cro.°  j.  517.  . 
Juftice  faid),  becaufe  the  Cure  of  the  Church  principally  concerns  the  Souls  of  the  Parifhioners,"  of  1^^^419,420. 


whom  c  the  Bifhop  hath  the  Charge  within  his  Diocefe,  for  which  Reafon  the  Law  has  attributed  ^^Atr, 
to  him  the  principal  Part  in  the  Appropriation.     f  And,  it  was  faid,  it  appears  in  a  Cafe  in  6  H.  7.  238.  pi.  4. 
(which  then  commenced,  but  was  not  adjudged  until  1 1  H.  7.)  that  a  Union  and  an  Appropriation  i^mb^ini!,' 
belong  to  the  Bifliop  to  do,  and  where  a  Union  was  there  made  of  a  Chappel  in  one  Diocefe  toa6l  Mod.  Ia. 
College  in  another  Diocefe,  the  Affent  of  both  z  the  Bifhops  was  pleaded,  and  a  great  Number  of f  h.6.  h.  7.13, 
Cafes  and  Precedents  in  the  Book  of  Entries  were  cited,  where  the  Bifhop  of  the  Diocefe  had  made  Jf  V  ,H"  7'  8' 
Appropriations,  (which  Cafes  I  will  not  here  recite,  my  Intent  being  only  to  make  a  brief  Report  %  watf.  Compi. 
oi  the  Matter,  fed  fumma  fequor  faftigia  rerum).  incumb.  185. 

And  that  which  the  Ordinary  oi  the  Diocefe  might  do,  the  fame  was  ufed  to  be  done  within  the  The  Pope  ufed 
Realm  by  the  Pope,  as  fupreme  Ordinary,  who  claimed  to  himfelf  a  fupreme  Jurifdiftion  above  all  „°n  as  w^nsT 
Ordinaries,  and  was  long  fuffered  to  be  done  by  him,  fo  that  he  ufed  to  make  Vifitations,  Correc-  Ordinary,  and 
tions,  Difpenfations,  and  Tolerations  within  every  Diocefe  of  this  Realm,  as  the  Ordinaries  ufe  to  ™?0ns  without " 
do  UsMounfon  faid)  and  he  took  from  the  Bifhops  of  this  Realm  whatever  and  as  much  as  he  thefeftop,  who 

1  was  only  deemed 

inferior  Ordinary.     VideCro.  J.  517.    1  Danv.  Abr,  510.  pi.  4,  in  Margine.  Watf.  Compl.  Incumb.  191. 

pleafed. 
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pleafcd.  In  Confequence  of  this  Cuftom  he  ufed  to  make  Appropriations  without  the  Bifhop, 
which  were  taken  to  be  good,  and  the  Bifhop,  who  was  only  looked  upon  as  inferior  Ordinary, 
never  contradicted  or  oppofed  this  P  raftice,  but  it  was  fubmitted  to  and  accepted  as  good  ;  for 
(as  Manwood  faid)  in  prefentia  majoris  ceffat  potentia  tninofis.  And  fo  an  Appr  >priation  made  by 
*  h.  a9.  Ed.  3.  the  Pope  alone,  without  the  Ordinary,  was  taken  to  be  good.  a  And  hereupon  Manwood  cited  the 
impeEoSr '*  Cafe  in  29  Ed'  3- in  a  £>uare  Impedit  brought  by  the  Earl  of  Salijhury  againft  the  Prior  oS  Mount  ague  > 
where  an  Appropriation  was  pleaded  to  be  made  by  the  Apofile,  with  the  Affent  of  the  Kino-, 
wichout  Mention  of  the  Ordinary,  which  Appropriation  was  allowed  to  be-good,  and  he  faid  that 
the  Pope  was  called  by  the  Name  of  Apoftle.  And  many  other  Cafes  were  cited  to  the  fame  Pur- 
pofe.  And  the  Pope  ufed  to  make  Provifions  until  he  was  reftrained  by  the  Statute  of  25  Ed.  2. 
which  Provifion  was  a  Defignation  of  the  Perfon  who  fhould  be  Incumbent,  and  an  Admiffion, 
Inftitution,  and  Induction  of  him  without  going  to  the  Bifhop.  So  that  his  Authority  was  looked 
upon  as  abfolute,  and  bound  the  Bifhop  as  his  inferior  in  all  his  Acts.  And  fo  it  was  agreed 
by  the  whole  Court. 
The  Authority  And  fuch  Authority  and  Jurifdiction  as  the  Pope  ufed  to  exercife  within  this  Realm  was  ac- 
"0h1s  knowledged  by  the  Parliament  in  25  H.  8.  and  in  other  Statutes  to  be  in  the  faid  King  Henry  8. 


which  the  Pope 


exerci 


ifed 


Realm  being  ac-  So  that  he  might  lawfully  exercife  fuch  Jurifdiction  as  the  Pope  ufed  or  was  accuftomed  to  exercife 
PaXmenfi  within  this  Realm.  And  from  him  this  Authority  defcended  to  King  Edward  6.  who  made  the 
intheKir>g,con-  Appropriation  here,  fo  that  he  being  fupreme  Ordinary  might  make  an  Appropriation  of  his  own 
fup"eemeOrde;na-  Authority  and  Jurifdiction  without  the  Bifhop,  for  which  Purpofe  he  inferted  in  his  Charter  thefe 
iy,  maymakean  \yorc]S)  by  our  royal  Authority  fupreme  and  ecckfiaftical  which  we  enjoy.  And  other  like  Acts  of 
K.sownnAut°ho-  Jurifdiction  and  Authority  he  might  do,  which  the  Bifhop  of  Rome  was  ufed  to  do  in  this  Reafn. 
nttVithout  the  And  hereupon  Dyer  faid,  that  in  a  late  Cafe  in  the  Common  Bench  between  b  Sir  John  Pollard  and 
himfeifiJpatron!  Walrond,  he  and  all  his  Companions  declared  the  Law  to  be,  that  a  Refignation  which  the  Dean  of 
w^com  'l45'  ^e^s  nad  made  t0  tne  King  was  good  and  effectual,  inafmuch  as  the  King  was  Head  of  the  Church 
incumb.  192!  of  England,  and  that  it  was  as  good  as  if  it  had  been  made  to  the  Bifhop,  and  thereby  the  Deanery 
kh  ^  became  void.  Wherefore  all  the  Juftices  agreed  that  an  Appropriation  made  by  the  King  alone 
Eiiz.  Dy."293-  without  the  Bifhop  is  as  good  as  if  the  Bifhop  had  made  it,  or  as  it  was  taken  in  ancient  Time  to  be 
pL  4\IIrRr1' R'  when  the  Pope  made  it. 

457.  Wati.  ... 

Cornpl.  Incumb.  29.  1  Finch  401-  Vin.  Abr.  tit.  Presentation  F.  b,  pi.  z.  in  notis, 

sdiyofthePa-  But  although  the  Ordinary,  inferior  or  fuperior,  is  the  Perfon  who  ought  to  make  the  Appro- 
s°p.  a9 Ed.  3.  priation,  yet  he  cannot  do  this  without  the  Will  of  the  Patron.  For  the  Patron  has  a  temporal 
io.a!  p«-5^w.  Inheritance  in  the  Advowfon,  viz.  a  Fee-fimple,  which  neither  the  Ordinary,  nor  in  ancient  • 
Ji^'Moor  900!  Time  the  PoPe>  could  take  away  frorn  tne  Patron,  nor  alter  without  his  Will  and  AlTenc.  And 
Davis  74.  b.  therefore  in  all  Appropriations  the  Patron  is  a  Party,  for  he  ought  to  accept  it ;  and  the  Ordinary 
Watf.compiJn- is  the  Agent,  and  the  Patron  is  the  Patient,  and  his  Affent  in  fubmitting  himfelf  to  the  Will  of 
cumb.  191,192.  the  Ordinary,  and  in  accepting  his  Order,  and  in  executing  that  which  he  ordains,  is  a  Declara- 
pw[atton'thPe  tion  of  his  Will,  and  the  whole  {hall  be  intended  to  be  done  at  his  Requeft,  for  the  Benefice  is  his 
Patronage  is  ex-  own.     So  that  the  Ordinary  and  the  Patron  are  two  Actors  in  this  Drama. 

tinft,  Kehv.  48.  ' 

b.  Per  Fro-wick.  2  Leon  80.  Sav.  ao. 

3dVyoftheKing.  But  befides  thefe  there  is  a  third  who  has  a  Part  to  act  herein,  and  that  is,  the  King,  as  King, 
s.p.Poph.H5.  for  ne  might,  be  hurt  by  this  Marriage  or  Appropriation,  becaufe  the  Advowfon  is  held  of  him 
iDan°v'.Abr.5ii.  mediately  or  immediately.  And  if  it  is  held  of  him  immediately,  then  all  Poffibilky  of  having  any 
Fi.8.Davis73  a.  Advantage  of  Wardfhip,  Relief,  or  the  like,  accruing  from  the  Tenure,  is  taken  away  by  this 
Watr.  Compi.  Conjunction,  for  then  it  cannot  be  expected  that  the  Patronage  will  ever  come  again  into  Lay- 
incumb.  192.  hands,  or  that  the  King,  who  had  the  Patronage,  if  he  was  the  Founder  of  the  Abbey,  Priory,  or 
c  h.  4s  Ed.  3.  other  fpiritual  Place,  fhall  in  any  mean  Vacation  have  the  Prefentment.  And  if  the  Advowfon  is 
fo  AC^pi.i'  '  held  immediately  of  a  Subject,  yet  it  is  held  mediately  of  the  King,  c  for  all  Lands  within  this 
PcrBei.  co.Litt.  Realm  are  held  either  mediately  or  immediately  of  the  King,  and  before  the  Church  was  buile 
4  ink2^!501'  the  Land  upon  which  it  ftands  was  held  of  the  King,  and  fo  fhall  the  Advowfon  be  held  of  him, 
iKnch|5>rMi*.  which  is  d  repofed  in  the  Patron  in  Lieu  of  the  Land  upon  which  the  Church  is  built,  and  this 
Port  ManxeiT'  Patronage  may  poffibly  come  to  the  King  by  Efcheat  or  otherwife,  and  if  it  does  not,  yet  the 
dfe  13  (a).  King  may  have  the  Benefit  of  it  by  Lapfe.  e  For  if  the  Patron  does  not  prefent  within  fix  Months, 
dSeeiNeif.Abr.  then  the  Ordinary  may  prefent  within  the  next  fix  Months,  becaufe  it  is  his  Duty  to  fee  that  the 
,84'  Parifhioners  have  divine  Service  performed,  and  if  he  does  not  prefent  within  thefe  fix  Months, 

('kt^andThe3"  then  tne  Metropolitan  may  prefent  within  fix  Months  next  after,  in  Refpect  that  it  lies  upon  him 
Books  there  to  fee  that  the  Parifhioners  have  divine  Service,  if  the  Ordinary  is  remifs  in  providing  it,  and  if  the 
CIted*  Metropolitan  does  not  prefent  within  thefe  fix  Months,  then  the  King  may  prefent  when  he  pleafes, 

for  in  Refpect  that  the  Land  is  held  of  him,  the  Prefentment  accrues  to  him  by  Lapfe,  for  De- 
f  Dyer  294.  Pi.  fault  of  the  other  three,  as  f  fupreme  Patron  (as  Dyer  called  him,  and  Harper  and  the  other  Juftices 
1  RoimRg4-C7  caHed  h'rn  fupreme  Patron  as  King,  and  not  in  Refpect  of  the  fupreme  Jurifdiction  which  the  Realm 
460.  w>tf.  '  had  acknowledged  in  him  by  the  Statute,  with  Reference  to  that  which  was  before  exercifed  by  the 
^TrseeAnTeb'  Pope).  And  all  this  Benefit  which  might  accrue  to  the  King  from  the  Advowfon  is  lofl  by  the 
322  (k).  Appropriation,  becaufe  it  will  never  come  out  of  the  Hands  of  the  Incumbent  again,  fo  that  the 

King  can  never  have  any  Hopes  of  prefenting  an  Incumbent  by  Lapfe  or  otherwife.     And  therefore 
in  Refpect  of  the  Lofs  which  the  King  fuftains  by  an  Appropriation,  the  Law  has  given  him  a  Prero- 
gative thathe  fhall  be  privy  andfhall  give  hisConfentto  every  Appropriation,  aswell  where  the  Church 
1  is 


Grendon  verfus  the  Bifhop  of  Lincoln,  &c.  in  CB,  499 

is  of  the  Patronage  of  another,  as  where  it  is  of  his  own  Patronage,     So  that  the  King  is  the  third 
Actor  in  this  Drama. 

But  Quaere,  if  the  Appropriation  be  made  without  the  King's  Affent,  what  Damage  the  Par  [on  hi-  Aw  w  b;.  :h- 
parfojiee  Jhall  fuftain  by  it.     a  For  the  Appropriation  is  not  Mortmain,  as  it  appears  in  21  Ed.  3.  5.  R^ortei 
in  a  Quare  Impedit,    where  the  Lord  of  whom  an  Advowfon  was  held  brought  a  Quare  Impedit  upon  V0Wibn  (wire-" 
an  Avoidance,  and  took  his  Title  upon  an  Entry  for  an  Appropriation  as  for  Mortmain,  and  there  it  th?rhc''d0^'the 
was  f aid  againft  him,  that  the  Lord  had  no  Damage  by  the  Appropriation,  for  the  Advowfon  was  held  common  p«$>nj 
of  him  afterwards  as  well  as  before,  and  the  Appropriator  pur  chafed  no  Lay-fee  nor  Thing  temporal,  ^appropriated 
but  Tithes,  and  Oblations,  and  Things  fpiriiual,  fo  that  the  Cafe  was  not  within  the  Statute  of  Mort-  King™  Licenfe, 
main  ;  and  there  the  Juflices  were  of  Opinion  to  give  Judgment  againjl  the  Plaintiff,  for  which  Reafon  the  Ahdv(?',r°fn  IS 
he  was  nonfuited.    So  that  it  appears  from  this  Cafe  that  an  Appropriation  is  not  Mortmain.  b  But  in  P.  "eked,  but  the 


mav  leizc 


iQEd.3.  the  King  brought  a  Quare  Impedit  againft  the  Prior  of  Bentky,  and  counted  that  the  Prior  held ,Kin,L 
the  Advowfon  of  the  King  as  of  his  Crown,  and prefented,  and  afterwards  without  his  Licenfe  appro-  to  the  Avoidan- 
priated  it,  whereby  the  Right  of  the  Advowfon  by  the  Law  of  the  Land  accrued  to  the  King  :  And  the  ^'°,t!,f  Na™.e 
Prior  pleaded  that  the  King  by  his  Charter  there  fhewn  forth  gave  him  Licenfe  to  appropriate  it,  and  a  Fine  is  made 
he  f aid  that  the  Advowfon  was  held  of  one  W.  And  it  was  there  held  by  Stone,  that  if  the  Advowfon  ^1}™  j  ^d  'j"j 
was  held  of  the  King  as  of  his  Crown,  or  as  an  EJ "cheat ■,  the  Charter  which  did  not  make  Mention  c  0/ Eftate  of'inhejj- 
the  Tenure  Jhould  be  void,  and  that  the  King  fhould  not  be  foreclofed  of  his  Prejeniment :  And  after-^^ffjff^f 
wards  they  were  at  Iffue,  whether  the  Advowfon  was  held  of  the  King,  or  not.  By  the  Purport  of^n,  for  the  Ap- 
which  Cafe,  and  by  the  faid  Words  (that  the  Right  of  the  Advowfon  by  the  Law  of  the  Land^ZTuczniz 
accrued  to  the  King),  and  alfo  by  the  Words  of  Stone  (that  the  King  fhould  not  be  foreclofed  of  hisisnoiM_onm 


ain. 
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Prefentment),  it  feems  that  they  took  the  Law  to  be,  that  for  fuch  Offence,  viz.  for  an  Appropriation  com'pi.  in 
without  the  King's  Licenfe,  the  King  fhould  prefent.     But  what  Eftate  the  King  fhall  have  in  the  Ad-  I07>  I0ii>  J9*- 
vowfon  is  not  there  exprefjed.       And  inafmuch  as  it  is  not  Mortmain,  I  don't  fee  that  the  Kin?  can  have  *         4" 
•any  Eftate  of  Inheritance  or  Freehold,  or  that  he  can  have  more  when  it  is  held  of  him  immediately,  than  3  "• 2lEd'  3; 
when  it  is  held  of  a  Sub]  eel,  for  the  Advowfon  remains  as  it  was  before,  and  there  is  no  Tranfmutation  Mortmain*  n. 
of  the  Poffeffon,  nor  any  Subtratlion  of  the  Services  of  the  Tenure,  nor  any  Damage  in  the  one  Cafe  B.ro-  App«>p™- 
more  than  in  the  other,  but  the  King  fhall  have  as  great  an  Eftate  in  the  one  Cafe  as  he  Jhall  haveU°a 
in  the  other,  and  the  Offence  to  the  Prerogative  is  the  fame  in  the  one  Cafe  as  it  is  in  the  other.     And  it b  p-  J9  Ed-  3  * 
feems  to  me  that  the  Advowfon  fhall  not  be  forfeited  to  the  King  either  in  the  one  Cafe  or  in  the  other,  but  FlU' Grant  s%,s 
1  am  of  Opinion  with  Shard  in  the  Cafe  of  21  Ed.  3.  above  cited,  where,  upon  Wilby'^  faying  that c  s.  p.  Ante  3^ 
if  the  Advowfon  had  been  held  of  the  King,  and  it  had  been  appropriated  without  his  Licenfe,  although  Ba)okandhSeethe 
another  had  been  the  Founder,  the  King  might  have  feized  the  Advowfon,  and  yet  it  was  a  Damage  to  cited. 
none,  to  that  Shard  replied,  "  What  you  fay  is  the  King's  Prerogative,  and  has  always  been  adjudged 
*'  as  well  touching  Advowfons  which  are  not  held  of  him,  as  touching  thofe  which  are  held  of  him,  for 
"  he  who  appropriates  a  Church  ought  to  have  the  King's  Licenfe  ;  but  if  the  King  in  fuch  Cafe  feizes 
**  the  Advowfon,  it  is  not  forfeited,  but  he  fhall  prefent  to  the  Avoidances  in  the  name  ofDiftrefs,  until 
<e  a  Fine  be  made  to  him  for  making  the  Appropriation  without  Licenfe."     Thefe  are  the  Words  <?/Shard, 
which  I  thought  proper  to  cite  at  largey  and  the  more  fo  becaufe  I  did  not  hear  the  Judges  fpeak  to  this 
Matter. 

And  fo  all  the  Juflices  unanimoufly  agreed,  that  the  Ordinary  inferior  or  fuperior,  the  Patron, 
and  the  King,  ought  to  affent  to  every  Appropriation. 

As  to  the  third  Point,  viz.  at  what  Time  an  Appropriation  may  be  made,  that  is,  if  it  may  be      3  Point. 
made  when  the  Church  is  full:  As  to  this,  all  the  Juflices  unanimoufly  agreed  that  an  Appro- ThcmcftFr°Per 
priation  may  be  made  by  apt  Words  when  a  Church  is  full,  that  is  to  fay,  by  Words  which  ferve  bgTnA*™1^ 
to  appropriate  it  afterwards  when  it  fhall  be  void.     For  the  mofl  proper  Time  to  make  an  Appro- ation  is  "hen 
priation  is,  when  the  Church  is  void,  becaufe  then  the  Appropriation  may  be  executed  prefently.  Uf  yeHtLy 
But  if  the  Church  is  full,  then  if  proper  Words  are  ufed,  as  that  the  Patron,  who  is  a  fpiritual  be™<^when 
Perfon,  after  the  Church  fhall  be  void,  fhall  be  Parfon,  and  may  retain  the  Glebe  and  the  Fruits fun^byfuch apt 
to  his  own  proper  Ufe,  this  fhall  make  a  good  Appropriation  when  the  prefent  Incumbent  is  dead  Wordsas  will 
or  an  Avoidance  happens.     d  So  that  the  Effect  of  the  Words  fhall  be  there  executed  afterwards  pri™  it  when" it 
■when  the  Church  is  void.     And  the  Reafon  whereupon  fome  have  heretofore  doubted  of  this,  is,  bec°me$  void- 
becaufe  the  prefent  Incumbent  has  a  Fee-fimple  in  the  Manfion,  and  in  the  Glebe,  and  in  the  i-  Z7.5°  Per 
Tithes,  and  there  is  no  Reverfion  or  Intereft  in  any  other  befides  the  Incumbent,  when  there  is  an  F:;irh:Bro-Ap- 
Incumbent.      In  which  Cafe  it  has  been  faid  that  the  Ordinary,  and  the  Patron,  and  the  Kino-HoT'*!1™.2' 


cannot  grant  to  a  Stranger  that  he  fhall  retain  in  Time  to  come  the  Glebe  and  Tithes,  in  which  "R^i  * 
they  have  then  no  Eftate  or  Intereft,  but  which  another  is  feized  of  in  Fee,  and  that  they  cannot D-  pi.  z,  z,^.9 
unite,  annex,  or  confolidate  to  the  Patron  and  his  SuccefTors  the  Rectory  in  which  they  have  ho  in'cutm^omg,L 
Eftate  -,  but  as  to  this,    true  it  is  that  neither  the  Patron,  nor  the  Ordinary,  nor  the  Kin^  have  '92>  m-  vin 


any  Eftate  in  the  Parfonage,  but  the  whole  Eftate  and  Inheritance  thereof  is  in  the  Incumbent,  ^priatfonD  1 
and  therefore  neither  the  Patron,  nor  the  Ordinary,  nor  the  King  have  any  Thing  to  do  with  it z- '" Margin).  ' 
in  the  Life  of  the  Incumbent :  But  the  Matter  refts  upon  another  Point,  for  although  they  have  d  v;n.  Abr  tit 
nothing  to  do  with  the  Parfonage,  yet  the  Ordinary,  inferior  or  fuperior,  may  with  the  AfTertt  of  Appropriation  ' 
the  Patron  and  of  the  King  affign  the  Patron,  being  a  fpiritual  Body,  to  be  Incumbent  when  the°'  p'' 6* 
prefent  Incumbent  fhall  be  dead,  or  an  Avoidance  happens.     And  in  this  Cafe  there  is  a  Diverfity  Diver/it 
between  the  Prefentation  of  an  Incumbent  by  the  Patron,  and  this  Aflignation  of  an  Incumbent  by  tweenan  ap- 
the  Ordinary.     a  For  when  the  Church  is  full,  the  Patron  cannot  prefent  one  to  the  Bifhop  to  be  «™w3incuri 

Appropriation)  by  the  Ordinary  with  the  Affent  of  the  Patron  and  of  the  King,  when  the  Church  is  full,  and  the  Prefentation  of  an  Incumbent  by  the  Patron  whan 
the  Church  is  full.  »  Watf,  Compl,  Incumb.  217. 
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Incumbent  after  the  Church  fhall  be  void,  but  he  ought  to  wait  until  the  Church  is  void,  and  be- 
fore the  Avoidance  happens,  he  has  no  Title  to  prefent,  nor  is  the  Ordinary  bound  to  accept  the 
Perfon  prefented  to  be  Parfon  at  a  Time  to  come,  but  fuch  Prefentation  (hall  be  void.     But  the 
Ordinary  with  the  Affent  of  the  Patron  and  of  the  King  may  affign  the  Patron,  being  a  fpiritual 
Body,    to    be*  Incumbent   when    the    prefent   Incumbent   fhall    de,  or  an  Avoidance  happen, 
for  this  is  prejudicial  to  none,  and  the  Perfon  affigned  may  be  fo  fit  for  it  that  it  may  be  beneficial 
J)  Moor  905.      to  the  Church  and  to  Religion.     b  And  upon  this  Reafon  the  Pope,  before  he  was  prohibited  by 
the  Aft  of  25  Ed.  3.  ufed  to  make  Provifions  to  the  Benefices  of  other  Patrons,  and  efpecially  to 
the  Benefices  which  the  Clergy  had,  which  although  injurious  to  the  Patrons,  yet  fuch  Proviiion 
as  to  Incumbents  was  undoubtedly  allowed  in  the  Law  as  good,  and  fuch  Proviiion  was  nothino- 
more  than  a  Defignation  of  one  to  be  an  Incumbent  after  the  prefent  Incumbent  mould  be  dead 
c  Davis  82.  a.    or  an  Avoidance  fhould  happen,  and  that  fuch  Perfon  affigned   might  c  enter  into  the  Rectory, 
An  Appropria-  and  retain  the  Profits  during  his  Life  without  Admiffion,  Inftitution,  and  Induction.     And  if  the 
tScZtch  \r  foPe  coaId  do  *"°  in  fuch  Ca*"e  where  it:  was  injurious  to  the  Patron,  and  the   Clerk  fo  appointed 
full  is  not  pre-   was,     after    the    Death    of    the  Incumbent,     adjudged    in     Law     a    fnfncient     Incumbent, 
thtcub^nd  °f  without   Admiffion,     Inftitution,     or  Induction,    a  fortiore    he    might    have     done    this    to 
Tkhcs,  but  an  the  Patron  himfelf,  in  which   Cafe  no  Injury   would   have   been   done   to    the   Patron,    and 
ffpSaTBnody0ffuch  Patron  foould  have  been  adjudged  Incumbent  without  any  other  Admiffion  or  Inftitution, 
to  be  incumbent  and  might  have  entered  without  Induction.      And  if  the  Pope  ufed  to  do  this,  then  the  King,  in 
inSbeTS  whom  fuch  Power  as  the  Pope  exercifed  is  acknowledged  by  Parliament  to  be,  may  do  itf'and 
die,  or  an  Avoi.  then  if  the  fpiritual  Body  fo  affigned  fhall  be  adjudged  Incumbent  without  other  Admiffion  or  In- 
andCinhfuchecafe  ftitution,  and  fhall  thereby  have  the  fpiritual  Function,  and  be  Parfon  in  deed,  then  he  may  enter 
the  fpiritual      into   the  Rectory,  becaufe  the  King,  who  has  fufficient  Authority  to  enable  him  fo  to  do,  has  d 
po°intedeto  the?"  difpenfed  with  the  Induction.      So  that  when  he  is  appointed  to  have  the  fpiritual  Function,  and 
Funaion,  and    t0  De  Parfon,  he  is  thereby  made  Owner  of  the  Poffeffions  of  the  Parfon,  for  as  he  who  is  made 
has  ther"ebynin    Abbot  has  thereby  the  Poffeffions  of  the  Abbey,  fo  he  who  is  duly  made  Parfon  is  implicatively 
h imhthp  ^'r ht   made  Poffeffor  of  the  Parfonage,  for  the  fpiritual  Office  draws  with  it  the  Right  to  have  the  Pof- 
f,ons,e  andm'ay  feffions  belonging  to  the  Office.  Wherefore  the  making  of  a  fpiritual  Body  to  be  perpetual  Parfon 
p^fonfe  'after  w^en  ^  Church  is  full  is  not  precifely  a  Grant  of  the  Glebe  and  Tithes,  but  in  that  fuch  Body  is 
the" Death  of     made  Parfon,  he  may,  after  the  Death  of  the  prefent  Incumbent,  or  when  an  Avoidance  happens, 
'uXlt'^a't  meddle  with  the  Glebe  and  Tithes  as  Things  annexed  to  his  Office  of  Parfon.     So  that  the  Reafon 
an  Avoid'ance,    before-mentioned,  which  has  inclined  fome  to  think  that  an  Appropriation  cannot  be  made  when 
fiorfTnfttotTon" the  Church  is  full>  is  of  n0  Weight,  but  falls  to  the  Ground.     And  all  the  Juftices  agreed  that  an 
or  induction.  '  Appropriation  may  be  made  in  the  Life  of  the  Incumbent,  with  apt  Words  which  will  ferve  to 
i^cumb^ll    appropriate  it  at  the  Time  when  an  Avoidance  happens,  at  which  Time  it  will  be  a  good  Appro- 
priation.    c  And  Mamvood  Juftice  faid  that  in  6  H.  7.  Keble,  who  argued  that  an  Appropriation 
a  Davis  81.  b.    could  not  be  made  in  the  Life  of  a  prefent  Incumbent,  admitted  that  an  Appropriation  might  be 
e  h. 6h. 7.     made  after  his  Death,  as  well  as  a  Union,  but  then  there  muft  be  other  Words;  which  Words 
13. b.  14.  a.      intended  by  him  (Manwood  faid)  are  Words  {infuturo,  viz.  that  he  fhall  be  Parfon  from  the  Time 
f  1  Roi.  Abr.    of  the  Death  or  Avoidance  of  the  prefent  Incumbent. 

a^o,.  D.  pi.  3. 

Hob.  150.  Watf.  Compl.  Incumb.  193.  n  Co.  II.  a. 

Nota  bene  by  the  *  jf  feems  to  me  in  this  Cafe,  that  if  the  Bean  and  Chapter*  after  the  Letters-patent  made,  and  in 
Reporter.  ^g  jj^e  ^yjialtman,  had  made  a  Leafe  for  Tears  of  the  Reclory,  the  Leafe  Jloculd  have  been  void,  be- 

*  s-  p-  hejJ6o  caufe  in  the  Life  of  Haltman  they  had  nothing  in  the  Retlory,  and  the  Appropriation  was  not  executed 
cl'.vnt  2^.1'.  until  after  the  Avoidance^  at  which  Time  by  their  Entry  they  had  an  Eft  ate  in  the  Retlory,  and  not 

10  Co.  45.  a.  J 

Watf.  Compl.    Incumb.  4*4. 

4  Point.  j\s  to  the  fourth  Point,  viz.  whether  a  Ufurpation  may  be  made  upon  a  Parfon  Imparfonee, 

NoDtfappro-  a]j  tne  Juftices  unanimoufly  agreed  that  it  cannot,  becaufe  the  Church  has  an  Incumbent,  and  is 
churXbyUfur-  full,  for  he  to  whom  the  Appropriation  is  made  is  Incumbent,  and  as  compleat  a  one  as  any  other 
F«arfoftUitt>nar-e  Incumbent  fhould  be,  who  came  in  by  Prefentment,  Inftitution,  and  Induction,  and  then  there 
K.nee.  s.  v.  cannot  be  two  Incumbents  of  one  and  the  fame  Church  at  one  and  the  fame  Time,  for  to  be  Incum- 
cR°!' 2.bwatr.'  bent  is  the  Office  of  one  Body,  and  if  there  is  one  Incumbent,  and  another  is  prefented,  admitted, 
Compi.  incumb.  inftituted,  and  inducted,  all  this  is  void.  s  As  if  A.  is  an  Officer  of  an  Office  for  Life,  as  Stew- 
122,  200.  arcj  0jr  a  jvianor,  or  the  like,  a  Patent  made  to  B.  of  the  fame  Office  during  the  Life  of  A.  is 
tHardr.  11.  void,  and  if  B.  is  admitted,  inftituted,  and  indufted,  A.  fhall  have  an  Aftion  of  Treipafs  againft 
him.  So  if  a  Parfon  Imparfonee  has  a  Church  appropriated  to  him,  and  another  is  prefented, 
inftituted,  and  indufted  into  the  fame  Church,  he  (hall  have  an  Action  of  Trefpafs  againft  him, 
h  h.  38  h.  6.  if  he  meddles  with  the  Glebe  and  Tithes,  as  it  is  agreed  by  all  the  Juftices  in  h  38  H.  6.  And  the 
towfaSm,  i'k-e  Ca*"e  was  cited  in  39  H.  6.  l  where  a  Prior  was  Parfon  Imparfonee,  and  a  Stranger  pre- 
fented his  Clerk,  who  was  admitted,  inftituted,  and  inducled,  and  in  by  fix  Months,  and  made 
2c? 2i3.9fHn.  b.  a  Leafe  of  the  Parfonage,  and  the  Leffee  oufted  the  Prior,  and  the  Prior  brought  an  Action  of 
35- f-  Trefpafs,  and  the  Matter  was  there  well  debated,  and  it  was  the  Opinion  of  the  whole  Court  that 

k  watf.  comri.  the  Aftion  of  the  Prior  was  maintenable,  k  for  when  the  Church  was  full  of  the  Prior,  the  Prefen- 
incumb.  247.  tat.;on5  Inftitution,  and  Induftion  of  the  other  did  not  ouft  the  Prior,  but  was  void,  becaufe  the 
1  p.  2t.  Ed.  4.  Prior  fhall  be  adjudged  always  in  Poffeffion,  and  therefore  he  could  not  have  had  a  '  Writ  of 
« a' <f "i?*""'  Right  of  Advowfon,  for  none  fhall  have  that  Writ  but  he  who  is  out  of  Poffeffion,  for  which 

J~i,  'jo,    ri.  O.  *-* 

so.  a.  1'ir  Dauby,     Scd  Centra  »  Rol.  Abr.  383.  L. 

1  Reafon 
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Reafon  his  Action  of  Trefpafs  or  Affize    fhould  lie.     *  But  a  Parfon  Imparfonee  cannot,  in  a  ^^*{a' 

Quare  Impedit    brought   againft  him,    plead  Plenarty  (as   Manwood  faid),    becaufe   the   Statute  inLmbi"^! 

or  fVejlminfer  2.   cap.   5.  gives  fuch  Plea  to  the  Patron,  viz.  that   the  Church  is  full  of  his 

own  Prefentation  by   fix  Months  before  the  Writ  purchafed,  which  a  Parfon  Imparfonee  cannot 

fay  ;  and  that    Statute  deftroys  the  Pleading  of  Plenarty   at  the  Common    Law,  which  was, 

b  that  the  Church  was  full  the  Day  of  the  Writ  purchafed,  as  it  is  faid  in  the  faid  Cafe  of  38  H.  6.  b  1  Finch  411. 

Wherefore  a  Ufurpation  cannot  be  made  upon  a  Parfon  Imparfonee,  nor  can  the  Church  be  difap  - 2  Inft"  j6°" 

propriated  by  fuch  Means.  ,       ,     ,     ,       j.r  ccPri 

c  But  if  a  Parfon  Imparfonee  prefents  another,  thereby  he  has  difappropnated  the  Advowfon,  A£ l;£  F 
and  made  it  prefentable  ever   after,  as  Manwood  faid;  for,  he  faid,  volenti  non  fit  injuria,  but  pi.  i.f.n.b. 
againft  his  Will  no  one   can  tortioufly  difappropriate  it.     d  And  if  a  Corporation,  to  which  a  g£/a5!«IS! 
Church  is  appropriated,  is  difiblved,   the  Church  is  thereby  difappropriated,  (as  the  Lord  Dyer  80.'  iKeb. 9-6, 
faid)  and  "the  Lord  of  whom  the  Advowfon  is  held  may  prefent  to  it.  watfcotpT." 

Incumb.  199.  d  p-  3-  Ed-  3-  "■  Per  HerIe-  H* 2l'  H'  7'  *  b"  Per  Frowkk  C«  J-    F- N-  B-  33-  k-  *  Co-  47-  b-   Hob-  3°7-  Sav-  -u  Watfl  ComP!' 

Incumb.  201.  1  Finch.  11.  2  Finch  .14.  Ante  497  (c). 

e  Qusre  if  Bean  and  Chapter,  or  other  fpiritual  Corporation,  is  feized  of  a  Manor  to  which  an  ^f[^J xU 
Advowfon  is  appendant,  and  the  Church  is  appropriated  to  them,  and  afterwards  they  make  a  Feoffment  e  Vvatf.  Com?i. 
ir  a  Leafe  of  the  Manor  cum  pertinentiis,  Jhall  this  difappropriate  the  Church  ?  For  it  feems  to  incumb.  201. 
fame,  that  by  the  Courfe  of  the  Common  Law  the  Advowfon  Jhall  pafs  as  appendant  to  the  Manor,    but 
vow  by  the  Statutes,  which  have  made  the  King  and  Lay-perfons  capable  of  Parfonages  appropriate, 
the  Advowfon  is  in  fuch  Cafe  fevered  from  the  Manor  by  the  Intent  of  the  Alls,  and  in  the  Grant  of  the 
Par  [on  ape  appropriate,  which  may  now  be  granted  and  transferred  to  common  Perfons,  the  Advowfon 

Jhall  pafs.  .  ,  , 

So  it  was  held  by  all  the  Juftices  that  no  Ufurpation  can  be  made  upon  a  Parfon  Imparfonee, 

as  it  is  faid  before. 

And  as  to  the  laft  Point,  viz.  if  there  are  all  the  neceiTary  Ingredients  in  the  Appropriation  here      5  ***»& 
pleaded.     And  the  three  puifne  Judges,  viz.  Mounfon,  Manwood,  and  Harper,  held  that  there  were,  l^rf^^j 
and  that  the  Words  of  the  Charter  of  King  Edward  6.  are  fufficient  to  convey  the  Advowfon  to  the  toTakeTeAp- 
Dean  and  Chapter,  and  to  make  the  Appropriation,  and  that  the  faid  -King's  Charter  ferves  for  p™P"ation  heie 
three  Purpofes,  viz.  to  convey  the  Advowfon  to  the  Dean  and  Chapter,  and  to  make  the  Appro- 8' 
priation  as  fupreme  Ordinary  with  his  ecclefiaftical  Jurisdiction,  and  alfo  to  give  his  Affent  as 
King  of  this  Realm,  and  that  the  Church  was  full  of  the  Dean  and  Chapter  immediately  after  the 
Death  of  Haltman,  and  that  the  Prefentation,  Inftitution,  and  Induction  of  Chamberlain  was  void, 
and  that  upon  the  whole  Matter  the  Plaintiff  ought  to  be  barred.     But  as  to  the  Lord  Dyer,  altho' 
he  agreed  with  them  in  the  firft  four  Points,  yet  in  this  laft  he  Varied  from  them,  and  he  took  four 
Exceptions  to  the  Matter  and  the  Form  contained  in  the  Bar. 

*  The  firft  was,  becaufe  in  the  Grant  of  the  Advowfon  to  the  Dean  and  Chapter,  and  to  their  Exceptions 
Succeffors,  there  is  not  the  Claufe  of  non  obftante  the  Statutes  of  Mortmain.     For  the  King's  Grant  c'T^thf ' 
ou^ht  not  to  be  taken  to  two  f  Intents,  viz.  to  conVey  the  Advowfon  to  the  Corporation,  and  Matter  of  the 


Bar. 


alfo  to  difpenfe  with  the  Statutes  of  Mortmain.     E  And  hereupon  he  cited  the  Cafe  in  9  Ed.  4.  in  # 
an  AlTize  between  Bagot  and  Swiringdon,  where  the  King  granted  an  Office  for  Life  to  an  Alien,  Ed. ^39. pi  12, 
and  it  was  there  taken  that  the  Grant  was  not  good,  becaufe  no  Mention  was  made  in  the  Charter  cited  sCo-  56-a- 
that  the  Grantee  was  an  Alien,  and  forafmuch  as  the  Grant  could  not  enure  to  two  Intents,  viz.  good^cafeupop 
to  make  him  a  Denizen,  and  alfo  to  convey  to  him  the  Office,  the  Charter  was  held  to  be  void  ; lh!s  Gl0und« 
■wherefore  the  Party,    in   order  to   enable  himfelf  to  have  the  Office,  fhewed  the  Letters  off  »c<>. 52.  a. 

-.X  I-  .„•_;■  '  sSid.8i.i42i 

Naturalization.  ,  Finch  go.  * 

2  Finch  101. 
Vin.  Abr.  tit.  Prerogative  G.  c.  S  H.  7  Ed.  4.  30.  P.  9  Ed.  4.  11.  Bro.  Patents  62.  1  Co.  52.  a.  5  Co.  56.  a.  3  Leon.  243.  t  Finch  90.  «  Finch  101. 

The  fecond  Exception  was,  that  the  Charter  is  not  fufficient  to  make  an  Appropriation,  becaufe    Exception  *« 
it  has  not  made  the  Dean  and  Chapter  Parfons  of  the  Church.     And  the  Charter  ought  to  have 
granted,  that  after  the  Avoidance  of  the  prefent  Incumbent  they  fhould  be  Parfons,  for  the  Words 
of  uniting  and  incorporating  the  Parfonage  to  them  and  to  their  Succeffors,  and  of  enabling  them 
to  enter  into  the  Parfonage,  extend  only  to  the  Rectory  in  which  the  King  and  Patron  had  nothing, 
and  therefore  he  had  no  Authority  over  it,  and  confequently  the  Grant  is  void  for  that  Reafon. 
h  But  the  effectual  Words  to  make  the  Appropriation  in  this  Cafe  are  Words  which  conftitute  j.Hob.i4l 
them  Parfons  after  the  Avoidance  of  the  prefent  Incumbent,  which  Words  are  omitted.     For  if  a 
Writ  of  Annuity  had  been  brought  by  the  Dean  and  Chapter,  after  the  Death  of  the  then  prefent 
Incumbent,  for  an  Annuity  due  in  Refpect  of  the  Parfonage,  or  if  a  Writ  of  Annuity  had  been 
brought  againft  them  for  an  Annuity  which  was  payable  for  the  Parfonage,  in  both  thefe  Cafes 
they  ought  to  have  been  named  Paifons.     '  And  this  appears  in  the  firft  Cafe  in  21  H.  7.  as  well  iti.±-i.n.y.t. 
as  in  divers  other  Books  which  he  cited.     k  And  he  alfo  cited  the  Cafe  in  12  H.  4.  in  an  Affize,  kp.  12.  h.  4. 
where  the  Prior  of  Burton  brought  an  Affize  for  certain  Wheat  taken,  £?V.  and  the  Tenant  pleaded  *°-  &• 6>  Fgrro 
out  of  his  Fee,  &c.  and  the  Plaintiff  faid  that  he  and  all  his  Predeceffors  Parfons  of  the  Church  of  Brief  128. 
Pederton  had  been  feized  from  Time  immemorial,  &c.  and  it  was  the  Opinion  of  the  Juftices  that  the  Nofme  '3' 
Writ  fhould  abate,  becaufe  he  was  Parfon,  and  claimed  as  Parfon,  and  was  not  named  Parfon. 
And  he  cited  divers  other  Cafes  to  the  fame  Effect.  So  that,  he  faid,  to  be  Parfon  is  the  chief  Point 
of  an  Appropriation,  and  therefore  the  Want  of  Words  to  make  them  fo  here  renders  the  Appro- 
priation infufficient. 

The  third  Exception  was,  for  that  the  Defendants  have  not  alledged  that  they  entered  after  the    Exception  3. 
Death  of  Haltman,     For  the  Words  of  the  Charter  are,  that  after  the  Avoidance  they  fhould  and 

might 
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might  hold,  &c.  in  which  Cafe  Power  and  Liberty  is  given  them  to  hold,  and  they  have  not  fhewn 
that  they  did  enter  or  hold,  for  in  Things  of  Election  the  Party  ought  to  fhew  that  he  has  done 
it.     And  becaufe  the  Defendants  have  not  alledged  an  Entry,  the  Appropriation  is  not  fhewn  to 
be  executed,  and  therefore  the  Plea  in  Bar  is  inefficient. 
Exception  4.        The  fourth  Exception  was,  for  that  the  Defendants  have  pleaded  that  after  the  Death  of  Halt- 
man  they  were  Parfons,  and  held  and  yet  do  hold  the  aforefaid  Rectory  and  Church  to  their  own 
proper  Ufes,  and  thereof  then  and  always  afterwards  have  been  feized  in  Right  of  their  Cathedral 
Church  aforefaid,  whereas  they  ought  to  have  faid,  in  Right  of  the  Church  of  Bean,  for  they  hold 
the  Parfonage  in  Right  of  the  Church  of  Bean,  and  not  in  Right  of  the  Cathedral  Church  of  Wor- 
■cefter,  as  it  is  fhewn  before,  fo  that  this  is  not  well  pleaded,  but  vitiates  the  Plea. 
*  see  1  Buift.         *  But  the  Lord  Byer  was  the  laft  who  argued,  and  there  was  none  to  reply  to  him  as  to  thefe  Ex- 
8,1  ceptions,  and  therefore  one  of  the  Defendant's  Counfel,  who  heard  the  Exceptions,  put  in  Writ- 

ing fuch  Anfwer  to  them  as  occured  to  him,  and  delivered  it  to  the  Lord  Byer,  which  was  alfo 
Anfwertothe  feen  by  the  other  Juftices.  And  the  Anfwer  was  thus,  viz.  as  to  the  firft  Exception,  touching  a 
t.Lnb"^0"  non  obftante  the  Statutes  of  Mortmain,  a  the  Grant  is  good  notwithstanding  there  is  not- any  Licenfe 
c-  J-  to  alien  in  Mortmain,  nor  any  Claufe  of  non  obftante  in  the  Patent,  and  that  as  well  in  the  Cafe  of 

» see  s. p.  viz.  a  Grant  by  the  King  as  by  a  common  Perfon,  and  it  fhall  veft  in  the  Grantees," or' elfe  it  would 
that  the  King    noc  De  Mortmain.     b  But  the  Penalty  is,    that  the  Lord  immediate  may  enter  within  the  Year 
™!th  t'he"sta-     and  the  other  Lords  within  half  a  Year  after  the  Time  devolves  to  them,  and  (if  the  Thino-  does 
tutes  of.Mort-    not  lie  in  Tenure)  the  King  fhall  have  it  after  Office  found,  and  until  Office  is  found  it  is  In  the 
any'ciTufeof     Corporation.     And  fo  in  this  Cafe  if  the  Claufe  of  non  obftante  was  necefTary,  the  Kino-  might 
mnobflante,  Co.  have  a  Scire  facias  after  Office  found,    and  by  that  Means  he  might  refeize  the  Advowfon.     But 
aHawk'.  p.  c.  the  Grant  was  a  Grant  and  paffed  at  one  Time,  fo  that  the  Patent  is  not  void.     And  if  in  fact  the 
391,  §  30-       Dean  and  Chapter  had  a  fealed  Licenfe  of  the  King  to  purchafe  this  Advowfon  of  the  Kino-,  this 
t>  Co.  Litt.  2.  b.  Licenfe  and  the  Grant  afterwards  by  another  Charter  were  good,  notwithflanding  there  was  no 
Claufe  of  non  obftante  in  the  Charter  of  the  Grant  of  the  Advowfon  •,  and  there  might  be  fuch 
Licenfe  in  this  Cafe,  and  it  is  not  necefTary  to  plead  the  Licenfe  upon  the  Grant,    but  when  the 
Party  is  impleaded  by  Scire  facias  after  Office  finding  the  Mortmain,  then  is  the  Time  to  fhew  it. 
And  in  Fitzherbert  Tit.  Fines  we  may  frequently  fee  Eines  levied' to  Corporations  without  fhewino- 
any  Licenfe-,  but  if  after  the  Fine  the  Corporation  is  impeached  for  the  Mortmain,   then  it  is  the 
Time  to  fhew  the  Licenfe,  and  not  in  pleading  or  in  fetting  forth  the  Title.     And  in  rei  veritate 
there  is  a  Claufe  of  non  obftante  in  the  Patent  here,  although  it  is  not  pleaded. 

And  it  feems  that  though  the  Dean  and  Chapter  had  not  had  any  Licenfe  to  purchafe  this  in 
Mortmain,  nor  any  Claufe  of  non  obftante  in  the  Patent,  yet  the  Patent  fhould  have  been  o-ood, 
<=  co.  Litt.  99. a.  c  for  it  cannot  be  prefumed  that  the  King  is  ignorant  of  his  Law,  becaufe  he  is  the  Head  of  it,  and 
therefore  when  he  granted  the  Advowfon  here,  and  faid,  of  his  certain  Knowledge,  &c.  it  is  to  be 
fuppofed  that  he  was  defirous  that  the  Defendants  fhould  have  the  Advowfon,  notwithflanding  his 
Statute  of  Mortmain,  whereof  it  is  to  be  intended  that  he  takes  Cognifance  by  the  Words,  of  his 
certain  Knowledge,  &c,  fo  that  the  Grant  countervails  in  itfelf  a  Grant  and  a  Claufe  of  non 
obftante. 

And  where  it  is  faid  by  the  Lord  Dyer,  that  the  King's  Grant  cannot  enure  to  two  Intents,  true 
"  1  Co.  52.  a.  it  is,  where  the  one  Intent  is  to  be  taken  of  a  foreign  Matter,  d  as  if  the  King  grants  Land  to  A. 
I  sid.5!i.a'  anc'  his  Heirs,  and  A.  is  his  Villain,  this  Grant  fhall  not  enure  to  give  the  Land  to  the  Villain,  and 
Gouidfk  20.  ajfo  to  manumife  him,  becaufe  his  being  the  King's  Villain  was  a  foreign  Matter,  and  in  fad  not 
2Fi"ch?o'i.  apparent  to  the  King  ;  but  yet  the  Patent  is. good  to  the  Villain,  and  the  Land  is  veiled  in  him, 
though  upon  an  Office  finding  that  he  is  a  Villain,  the  King  may  enter  into  the  Land  as  well  as  if 
e  Ante  501(g).  any  other  had  given  it  to  his  Villain,  and  in  this  Cafe  the  Land  paffed  from  the  King,  although  the 
f  m  2  h  -  Patent  did  not  manumife  the  Villain.  But  in  the  principal  Cafe  there  is  no  fuch  foreign  Matter  in 
6.  b."  Bro.'p'a-  Deed  not  apparent  to  the  King,  which  the  King  might  be  faid  not  to  have  Cognifance  of,  for  the 
J0""  "clips'  King  was  we^  apprifed  that  the  Dean  and  Chapter  were  a  Corporation,  and  that  his  Statute  of 
ca'fe.'i2Co.  is.  Mortmain  extended  to  them,  which  Statute  he  could  not  be  ignorant  of,  but  on  the  contrary  he 
-."^Fmch'  had  Knowledge  of  it,  as  his  Words,  of  his  certain  Knowledge,  teflify.  So  that  here  there  is  no 
s$.  z  Finch  Ignorance  in  Fact,  as  in  the  Cafes  of  a  Villain,  and  of  an  e  Alien,  but  if  there  is  any  Ignorance  at 
*iS'  all,  it  is  an  Ignorance  in  Law,  which  cannot  be  allowed  in  the  King  in  this  Cafe. 

s  see  i  sij  a  ^et  m  f°me  Cafes  it  is  necefTary  to  have  the  Claufe  of  non  obftante  in  the  King's  Grants.  f  As  in 
earth.  121.' '  '  the  Cafe  of  2  H.  7.  Fitz.  Tit.  Grant  pi.  33.  it  was  ordained  by  Statute  that  the  Grant  of  the  King  to 
-  ^t'-o'  °'  any  one  to  be  Sheriff  of  any  County  for  a  greater  Time  than  one  Year  fhould  be  void,  notwithfland- 
But  the  statute  ing  the  Claufe  of  non  obftante  fhould  be  in  the  Patent,  and  there  it  was  taken  that  the  Grant  of  the 
rLl°ie/by'thit  King  made  to  the  Earl  of  Northumberland  to  be  Sheriff  during  his  Life  ought  to  have  a  Claufe  of  non 
oi$fs*w.&  obftante,  &c.  becaufe  the  Statute  is  flriclly  penned  ut  fupra,  and  the  Patent  made  to  the  Earl  in 
AnajVofethat  tnat  Cafe  was  good  with  the  Claufe  of  non  obftante,  Sec.  So  if  the  King  will  grant  to  one  to  be 
the  difpenGng  Efcheator  for  Life,  there  ought  to  be  the  Claufe  of  non  obftante,  becaufe  the  Statute  has  precife 
tikcnVwa^by  Words  to  make  void  fuch  Grants.  s  And  in  a  Pardon  of  Murder,  if  the  King  expreffes  that  the 
the  sumte  Party  fhall  not  find  Surety  for  his  good  Behaviour,  as  the  Statute  of  10  Ed.  3.  requires,  there 
sA  1'.  cap.  2.  ought  to  be  a  Claufe  of  non  obftante,  &c.  in  the  Charter,  becaufe  the  Statute  exprefsly  makes 
whereby  no  non  fucri  Pardon  void,  if  fuch  Surety  is  not  found  afterwards.  So  that  to  avoid  the  precife  Words 
statute  LiUe  of  the  A6t,  it  is  necefTary  to  have  the  Claufe  of  non  obftante,  &c.  But  in  the  Statute  of 
allowed  without  Mortmain  there  are  no  precife  Words  to  make  the  Grant  void,  but  the  Acl  gives  an 
>n  fachstatate.  Entry  or  Seizure,  as  the  Cafe  requires,  always  admitting  the  Grant  to  be  good.     And  here  it 

appears 
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appears  to  be  the  Intent  of  the  King  that  the  Dean  and  Chapter  mould  enjoy  this  without  Seizure, 
as  it  is  faid  before  ;  and  the  Words,  of  his  certain  Knowledge,  (hew  that  he  took  upon  himfelf 
Cognifance  of  all  Things  requifite,  and  confequently  of  the  Statute  of  Mortmain. 

As  to  the  fecond  Exception,  viz.  that  the  Charter  has  not  exprefly  made  them  Parfons  •,  to  this  AmVertothe 
the  faid  Counfel  wrote  in  Anfwer,  that  the  Words  which  enable  the  Dean  and  Chapter  to  a  hold  2d  ExcePtion- 
to   their  own    proper   Ufe,  without   Prefentation,  Admiffion,  or  Induction,  and  the  Words  of  LSeVords 
the  Grant  by  which  the  King  appropriates,  confolidates,  unites,  and  incorporates  the  Church  and  hy Fen>/-"aJ>s 
the  Re&ory  to  the  Dean  and  Chapter  and  to  their  Succeffors,  import  that  they  (hall  be  perpetual  wasif  they 
Parfons,  and  in  a  Manner  make  them  Parfons,  and  are  equivalent  to  Words  which  make  them^eree5Cfren3r 
Parfons,  and  are  ufual  in  Appropriations  without  other  Words  to  make  them  Parfons,  as  appear-  made  Parfons" 
ed  by  the  Precedents  (hewn  to  the  Lord  Dyer  with  that  which  is  here  written.     And  thefe  Words 
together  with  the  Words,  of  his  fpecial  Grace,  and  meer  Motion,   &c.  are  to  be  fo  applied  that 
fomething  (hall  be  made  of  them  rather  than  they  (hall  be  void.     And  the  King's  Intent  ought 
not  to  be  utterly  fubverted. 

As  to  the  third  Exception,  viz.  that  the  Defendants  have  not  (hewn  that  they  entered  after  the  Anfwer  to  the 
Death   of  the  Incumbent;  to  this  the  faid  Counfel  wrote  in  Anfwer,  that  the  Patent  made  the  3d  Exception. 
Dean  and  Chapter  Parfons  immediately  after  the  Death  of  Hahman,  without  Prefentation,  Ad- 
miffion, and  Inftitution,  and  then  if  the  Words  (hall  take  filch  Effect,  the  Grant  is  as  fully  exe- 
cuted as  if  all  thefe  three  Things  were  executed  in  a  common  Incumbent,  and  efpecially  as  to  the 
Admiffion  and  Inftitution,  by  which  Words  they  were  made  fully  Parfons,  and  had  the  Spiritual 
Function  at  the  Inftant  of  the  Incumbent's  Death,  and  the  Cure  of  Souls,  and  as  to  the  Induc- 
tion which  gives  Seizin  of  the  Poffeffions,  that  was  difpenfed  with -by  the  Patent,  wherefore  the 
Dean  and  Chapter  are  in  the  fame  Cafe  as  they  mould  be  by  Admiffion,  Inftitir.ion,  and  Induc- 
tion.    And  tho'  it. fhould  be  admitted  that  the  W7ords  of  difpenfing  with  Induction  are  not  equi- 
valent to  an  Induction  which  gains  the  Seizin,  yet  the  Words  of  the  Plea  in  Bar  are,   that  after 
the  Death  of  the  Incumbent  the  aforefaid  Dean  and  Chapter  were  Parfons  of  the  fame  Church,  and 
the  aforefaid  RetJory  and  Church  to  their  own  proper  Ufes  held  and  yet  hold,  and  thereof  then  immedi- 
ately and  always  afterwards  have  been  and  yet  are  feized  in  their  Demefn  as  of  Fee  ;  which  Words 
(that  they  were  feized)  imply  an  Entry,  for  without  Entry  they  could  not  be  feized,  and  it  is  not 
the  Practice  in  the  Common  Bench  in  like  Cafes  of  Poffeffions  executory  to  alledge  an  Entry. 
b  For  upon  a  Fine  fur  grant  et  render  the  Pleading  is,  by  Force  whereof  he  (the  Party  to  whom  the  b  s.  p.  cro.  E, 
Render  was  made)  was  feized,  without  faying  that  he  entered  and  was  feized.     And  in  an  EjetJione  w-  p1-  9- 1* 
firma  the  Plaintiff  ufually  (hews  the  Leafe  made,  and  fays,  by  Force  whereof  he  was  poffeffed,  and  EntrT^*  b.°Pi'. 
does  not  (hew  any  Entry,  and  it  is  good,  becaufe  a  Man  cannot  be  feized  or  poffeffed  of  Land  <>■  vin.  Abr.  tit. 
tinlefs  he  firft  enters,  and  therefore  when  he  (hews  the  Seizin,  it  is  as  much  as  if  he  had  faid,  thatpiTy.  vid'ec'o. 
he  entered  and  was  poffeffed  or  feized.     And  fo  it  fhall  be.  in  the  principal  Cafe  here.  L,tt- zou  a- 

As  to  the  fourth  Exception,  viz.  that  the  Defendants  have  faid  that  they  were  feized  in  Right  Anfwer  to  the 
of  their  Cathedral  Church  ;  to  this  the  faid  Counfl  wrote  in  Anfwer,  that  the  Plea  is,  that  after  4*  Exception. 
the  Death  of  Hultman  they  were  feized  of  the  Rectory  and  Church  of  Dean  in  their  Demefn  as  of 
Fee,  in  Right  of  iheir  Cathedral  Church  aforefaid,  &c.   which  is  true,  and  well  pleaded.     c  For c  aDanv.  Abr. 
there  is  a  Difference  when  the  Plea  is  of  the  whole,  and  when  of  Parcel.     For  if  they  were  dif-  no?lsPv?n.Abr. 
feized  of  an  Acre  parcel  of  the  Parfonage,  there  if  they  faid  that   they  entered  and   were  thereof  tit.  Corporations 
feized,  they  ought  to  fay,  in  Right  of  their  Church  of  Dean.     d  And  fo  in  the  Regifter'm  a  Juris  s'dzin  kJ'ou' 
utrum  brought  by  L.  Bifhop  of  Lincoln  Parfon  of  the  Church  of  E.  the  Words  of  the  Wrirare,  22- 
whether  20  Acres  of  hand  with  the  Appurtenances  in  E.  are  Frank- almoign  belonging  to  the  Church  ofd  Regift. 
the  faid  L.  or  Lay  fee,  &c.     e  So  in  49  H.  6.  16,  where  the  Abbot  of  Colchejler  Parfon  of  a  Church  *"  N-  B'  4^  "• 
claimed  an  Annuity  which  was  belonging  to  the  faid  Rectory,  it  was  taken  that  he  ought  to  pre-  16.  b49Fitzf' 
fcribe  in  Right  of  the  Rectory,  and  not  that  he  and  his  Predeceffors  Abbots  have  had  it  from  Fauxcr  de  recov« 
Time  immemorial,  for  of  Parcels  and  Things  belonging  to  the  Rectory  they  ought  to  be  claim- 
ed in  Right  of  the  Rectory.     But  here  the  Parfonage  and  Church  of  Dean  is  an  entire  Things  of  f  s.  p.  e  Mod. 
which  entirely  the  Dean  and  Chapter  have  alledged  that  they  were  feized  in  Right  of  their  Cathe-  ^- 8  Mod-37/ 
dral  Church,  and  fo  in  Truth  they  are,  and  it  would  be  very  abfurd  for  them  to  fay  that  they  4 Bac.  Abr.  94. 
were  feizrd  of  the  Church  of  Dean  in  Right  of  the  Church  of  Dean,  or  of  the  Rectory  and  Church  f  nte.3°  (c)?^ 

T  r  r>         1  '  Hams,  32   (m) 

of  Dean  in  Right  of  the  Church  of  Dean.     Wherefore  there  is  an  apparent  Diverfity  between  the /«■//;*&  j.  81 

£ares  {b)perWhidon. 

Befides,  if  the  Words  in  Right  of  their  Cathedral  Church  aforefaid,  &c.  had  been  totally  omitted,  296.e<s.  c.  fays ' 
the  Plea  would  not  have  been  bad,  f  and   then    the  Mif  recital   of   that  which  might  have  been that  n0  Juds- 

,      u  •         ,  •   .  t        1-11  °  ment  was  here 

wholly  omitted  cannot  vitiate  the  Plea.  given,  but  that 

*  And  afterwards  Judgment  was  given  for  the  Defendants,  and  againft  the  Plaintiff;  which  theP.a"jes,com- 

,  r   ,,        J        °  °  °  prormfed  the 

Judgment  here  Lllows.    '  Matter  upon  the 

Payment  of  a  Sum  of  Money  awarded  to  the  Plaintiff, 
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The  reft  of  the 
Record. 


Jodgment. 


At  which  Day  here  came  as  well  the  aforefaid  Roger  as  the  aforefaid  Dean  and  Chapter  by  their 
Attornies  aforefaid.  And  thereupon  the  Plea  aforefaid  of  the  aforefaid  Dean  and  Chapter  above 
in  Bar  pleaded  being  feen  and  by  the  Juftices  here  more  fully  underftood,  it  feems  to  the  fame 
Juftices  here  that  the  faid  Plea  is  fufficient  to  preclude  the  aforefaid  Roger  from  having  his  Action 
aforefaid  againft  the  aforefaid  Dean  and  Chapter.  Therefore  it  is  confidered  that  the  aforefaid 
Roger  take  nothing  by  his  Writ  aforefaid,  but  be  in  Mercy  for  his  falfe  Claim,  and  that  the  afore- 
faid Dean  and  Chapter  go  thereof  without  Day,  &c. 


A  brief  Report  of  a  'Judgment  given  in  the  King's  Bench  in  Hillary  Term  in  the  20th  Tear  \ 
of  the  Reign  of  Queen  Elizabeth,  upon  afpecial  Verdi £1  found  in  the  County  of  Somerfet 
upon  the  general  IJfue  in  a  Bill  of  Ejectione  firms  brought  by  Nicholas  Eare  (Lejfee  for 
Tears  of  Hugh  Trevilian,  Son  of  Thomas  Trevilian  youngeft  Son  o/*John  Trevilian,  Son. 
and  Heir  of  Sir  John  Trevilian  Knight,  of  Tenements  in  Lucomb,  Minhead,  Dunfter, 
tfWTimberfcomb  in  the  County  of  Somerfet)  againji  Nicholas  Snow  and  two  others,  who 
ejeSied  the  Lejfee  as  Servants  and  by  the  Command  of  John  Trevilian,  Son  and  Heir  of 
John  Trevilian,  eldejl  Son  and  Heir  of  the  faid  John  Trevilian,  Son  and  Heir  of  the  faid 
Sir  John  Trevilian  Knight.     And  the  faid  Leafe  was  made  the  8th  Day  of  'May  in  the 
18th  Tear  of  the  Reign  of  Queen  Elizabeth,  and  the  EjeStment  was  done  the  izth  Day  of 
the  fame  Month  in  the  fame  Tear.     And  the  Record  thereof  is  entered  among  the  Records 
of  Trinity  Term  18  Elizabeth,  Rot.  495,  and  was  as  follows. 


a.  pi.  15. 


Scmerfit.^         T?E  it  remembered:,  that  otherwife,  viz.  in  the  Term  of  Easier  lad  paft,  before  the  Lady  the 
SamePrecedent  Queen  at  Wefiminfter  came  Nicholas  Eare  by  Thomas  Stranfham  his  Attorney,  and  brought 

Raft.  Entr.  358.  here  into  the  Court  of  the  faid  Lady  the  Queen  then  there  his  certain  Bill  againft  Nicholas  Snow 
otherwife  Jacob,  Agnes  Elfworthy  Widow,  and  Thomas  Elfworthy,  in  the  Cuftody  of  the  Mar/hal 
&c.  of  a  Plea  of  Trefpafs  and  Ejectment  of  a  Farm.  And  there  are  Pledges  of  profecuting,  viz. 
John  Doe  and  Richard  Roe.  Which  faid  Bill  follows'in  thefe  Words,  viz.  Somers.  viz.  Nicholas 
Eare  complains  of  Nicholas  Snow  otherwife  Jacob,  Agnes  Elfworthy  Widow,  and  Thomas  Elfwor- 
thy, in  the  Cuftody  of  the  Marfhal  of  the  Marfhalfea  of  the  Lady  the  Queen  before  the  Queen  her- 
felf,  for  this,  viz.  that  whereas  Hugh  Trevilian  Gentleman  the  8th  Day  of  May  in  the  18th  Year 
of  the  Reign  of  the  Lady  Elizabeth  now  Queen  of  England,  at  Lucomb  in  the  County  aforefaid, 
demifed,  granted,  and  to  Farm  let  to  the  aforefaid  Nicholas  Eare  4  MefTuages,  200  Acres  of 
Land,  30  Acres  of  Meadow,  100  Acres  of  Pafture,  20  Acres  of  Wood,  and  60  Acres  of  Furze 
and  Heath  with  the  Appurtenances,  fituate,  lying,  and  being  in  Lucomb,  Minhead,  Dunfter,  and 
Timberfcomb  in  the  County  aforefaid  j  to  have  and  to  hold  the  Tenements  aforefaid  with  the  Ap- 
7  purtenances 
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purrenances  to  the  aforefaid  Nicholas  Eare  from  the  Feaft  of  the  Annunciation  of  the  bleffed  Marj 
the  Virgin  then  laft  paft,  for  and  during  the  full  End  and  Term  of  feven  Years  from  thence 
next  following,  and  fully  to  be  compleat  and  ended.  By  virtue  of  which  faid  Demife  he  the  fame 
Nicholas  Eare  into  the  Tenements  aforefaid  with  the  Appurtenances  entered,  and  was  thereof  pbf- 
feffed,  until  the  aforefaid  Nicholas  Snow,  Agnes,  and  Thomas  afterwards,  viz.  the  12th  Day  of 
May  ifi  the  Year  aforefaid,  with  Force  and  Arms,  &c.  into  the  Tenements  aforefaid  with  the  Ap- 
purtenances entered,  and  him  the  faid  Nicholas  Eare  from  his  Farm  aforefaid  thereof,  his  Terni 
aforefaid  not  yet  ended,  ejected,  expelled,  and  amoved,  and  him  the  faid  Nicholas  Eare  from  his 
Poffeffion  thereof  held  out,  and  yet  hold  out,  and  other  Wrongs  to  him  did,  to  the  Damage  of 
him  the  faid  Nicholas  Eare  20  /.  and  againft  the  Peace  of  the  faid  Lady  the  Queen  now,  &c.  And 
therefore  he  produces  the  Suit,  &c. 

And  now  at  this  Day,  viz.  Friday  next  after  the  Morrow  of  the  Holy  Trinity  in  this  fame  Term, 
until  which  Day  the  aforefaid  Nicholas  Snow,  Agnes,  and  Thomas  had  Leave  to  imparl  to  the  Bill  ImParlznce" 
aforefaid,  and  then  to  anfwer,  &c.  before  the  Lady  the  Queen  at  Weslminftcr  came  as  well  the  a- 
forefaid  Nicholas  Eare  by  his  Attorney  aforefaid,  as  the  aforefaid  Nicholas  Snow,  Agnes,  and  Tho- 
mas by  William  Pordage  their  Attorney.     And  they  the  fame  Nicholas  Snow,  Agnes,  and  Thomas 
defend  the  Force  and  Injury  when,  &c.  and  fay  that  they  are  not  guilty  thereof,  and  of  this  they  Not  guilty, 
put  themfelves  upon  the  Country,  and  the  aforefaid  Nicholas  Eare  Jikewife,   &c.     Therefore  letrrajVeawar(lec,_ 
Jurors  come  thereon  before  the  Lady  the  Queen  at  Weftminfter  on  Tuefday  next  after  1 8  Days  of 
the  Holy  Trinity,  and  who  neither,  &c.  to  recognize,  &c.  becaufe  as  well,  &c.     The  fame  Day 
is  given  to  the  Parties  aforefaid  there,  &c.     Afterwards  the  Procefs  thereof  between  the  Parties  ThV^7vT?r 
aforefaid  in  the  Plea  aforefaid  being  continued  by  the  Jury  thereof  between  them  being  refpited  fizes. 
before  the  Lady  the  Queen  at  Weftminfter  until  Tuefday  next  after  the  Octave  of  St.  Michael  then 
next  following,  unlefs  the  Juftices  of  the  Lady  the  Queen  affigned  to  take  Affizes  in  the  County 
aforefaid  mould  firft  come  on  Wednefday  the  5th  Day  of  September  at  Chard  in  the  County  aforefaid 
by  the  Form  of  the  Statute,  &c.  for  Default  of  Jurors,  &c.  Before  which  Day  the  Pi aint  aforefaid 
by  the  Writ  of  the  faid  Lady  the  Queen  of  common  Adjournment  was  adjourned  before  the  faid 
Lady  the  Queen  until  from  the  Day  of  St.  Michael  in  one  Month  then  next  following,  wherefo- 
ever,  &c.     At  which  Day  before  the  Lady  the  Queen  at  Weftminfter  came  the  Parties  aforefaid 
by  their  AttOrnies  aforefaid.     And  the  aforefaid  Juftices  before  whom  &c.  have  fent  here  their       ftf'*- 
Record  before  them  had  in  thefe  Words  :  Afterwards  the  Day  and  Place  within  contained,  be- 
fore Roger  Manwood  one  of  the  Juftices  of  the  faid  Lady  the  Queen  of  the  Bench,  and  John. 
Jefferey  one  of  the  Juftices  of  the  faid  Lady  the  Queen  affigned  to  hold  Pleas  before  the  Queen  her- 
felf,  Juftices  of  the  fame  Lady  the  Queen  affigned  to  take  Affizes  in   the  County  of  Somerfet, 
by  the  Form  of  the  Statute,  &c.  came  as  well  the  within  named  Nicholas  Eare  as  the  within  writ- 
ten Nicholas  Snow  otherwife  Jacob,  Agnes  Elfworlhy  Widow,  and  Thomas  El/worthy  in  their  pro- 
per Perfons.     And  the  Juror's  of  the  Jury  within  ipecified  being  called,  fome  of  them  came,  and 
forne  of  them  did  not  come,  as  appears  in  the  Panel,  &c.     Therefore  the  Jury  aforefaid  is  fur-  jury  refpited, 
ther  refpited  before  the  Lady  the  Queen  at  Weftminfter  until  Tuefday  next  after  18  Days  of  St.  Hil-  naicat  corporat 
lary,  for  Default  of  Jurors,  &c.     Therefore  let  the  Sheriff  have  the  Bodies,  &c.    And  that  he  put  #««»'«/«. 
ten  fuch,  &c.     The  fame  Day  is  given  to  the  Parties  aforefaid  there,  &c.     Afterwards  the  Pro-  ,     further    ■_. 
cefs  thereof  between  the  Parties  aforefaid  in  the  Plea  aforefaid  being  continued  by  the  Jury  there -tinued. 
of  between  them  being  refpited  before  the  Lady  the  Queen  at  Weftminsler  until  Monday  next  after 
one  Month  of  Eafter  then  next  following,  for  Default  of  Jurors,  &c.     At  which  faid  Monday  be- 
fore the  Lady  the  Queen  at  Weftminfter  came  as   well  the  aforefaid  Nicholas  Eare  as  the  aiorefaid 
Nicholas  Snoiv,  Agnes,  and  Thomas  by  their  Attornies  aforefaid.     And  the  Jurors  of  the  jury  a- 
forefaid  being  called  likewife  came.     Who  to  fay  the  Truth  of  the  Premiffes  being  chofen,  tried,  Special  v«di«& 
and  fworn,  fay  upon  their  Oath,  that  long  before  the  aforefaid  Time  of  the  Tre-fpafs  and  Eject- 
ment aforefaid  above  fuppofed  to  be  done,  one  William  Butler  Serjeant^at  Arms,  and  John  Cavelwere 
of  the  Tenements  aforefaid  with  the  Appurtenances  in  which,  &c.  among  other  Things  feized  in 
their  Demefn  as  of  Fee.     And  the  {aid  William  Butler  and  John  Cavel  being  fo  feized  thereof,  be- 
fore the  aforefaid  Time  when,  &c.  viz.  the  16th  Day  of  April  in  the  21ft  Year  of  the  Reign  of 
Lord  Henry  late  King  of  England  the  eighth,  by  their  certain  Writing  indented,  fealed  with  the 
Seals  of  them  the  faid  William  Butler  and  John  Cavel,  bearing  Date  the  fame  16th  Day  of  April 
in  the  21ft  Year  abovefaid,  demifed,  delivered,  granted,  and  confirmed  to  John  TrcviHanlLfquue, 
Son  and  Heir  of  John  Trevilian  Knight,  the  Tenements  aforefaid   with  the  Appurtenances  in 
which,  &c.  among  other  Things,  by  the  Names  of  the  Manor  of  Oldknoll  with  its  Appurtenan- 
ces, and  of  all  the  MefTuages,  Lands,  Tenements,  Rents,  Reverfions,  and  Hereditaments,  with 
their  Appurtenances  whatfoever,  which  the  aforefaid  William  Butler  and  John  Cavel  together  with 
one  George  Trevilian  Clerk  deceafed  lately  had  to  them,  their  Heirs  and  Affigns,  of  the  Gift  and 
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Feoffment  of  the  aforefaid  John  TreviUan  Knight,  in  Oldkno'l,  Slocomb,  Cobridge,  Timber- 
fcomb,  Wefthareivood,  Ellijworth,  Overhoit,  Lynch,  Vaneford,  Tortif.inch,  Mean,  Wcodcockftegh  o- 
therwife  Legh,  Raduifh,  Lucomb,  Dunfier,  Stint-well,  and  Carhampton  in  the  aforefaid  County  of 
Somerfet ;  to  have  and  to  hold  the  Mar.or  and  Tenements  aforefaid  with  the  Appurtenances  where- 
of, &c.  to  the  aforefaid  John  TreviUan  the  Son,  and  to  his  Heirs  of  his  Body  lawfully  begotten  ; 
and  if  the  aforefaid  John  TreviUan  the  Son  mould  happen  to  die  without  Heirs  of  his  Body  lawfully 
begotten,  the  Remainder  thereof  to  Humphry  TreviUan  oxother  of  the  aforefaid  John  TrevilianKnighr, 
and  to  the  Heirs  of  the  Body  of  the  faid  Humphry  1  lwfully  begotten  for  ever  ;  and  if  the  aforefaid 
Humphry  TreviUan  mould  happen  to  die  without  Heirs  of  his  Body  lawfully  begotten,  the  Remain- 
der thereof  to  the  right  Heirs  of  the  .aforefaid  John  TreviUan  Knight  for  ever.  By  virtue  where- 
of the  aforefaid  John  TreviUan  the  Son  into  the  Tenements  aforefaid  with  the  Appurtenances  in 
which,  &c.  entered,  and  was  thereof  feized  in  his  Demefn  as  of  Fee- tail.  And  he  being  fo  feized 
thereof,  one  Anthony  Pollard  Efquire,  Alexander  Wood,  John  Pollard  of  Plymouth,  Join  Blackdon, 
John  Davy,  John  Loveland,  and  Alexander  Wollacomb,  the  Day  of  in  the  23d  Year 

of  the  Reign  of  the  faid  late  King  of  England  Henry  the  eighth,  out  of  the  Court  of  Chancery  of 
the  fame  late  King,  the  fame  Chancery  then  being  at  Wefiminfier  in  the  County  of  Middlefex,  fued 
forth  a  certain  Writ  of  the  fame  late  King  of  Entry  upon  a  Diffeizn  in  the  Poft,  again  ft  the 
aforefaid  John  TreviUan  the  Son,  and  Avice  then  his  Wife,  concerning  the  Tenements  aforefaid 
with  the  Appurtenances  in  which,.  &c.  amon^,  other  Things,  by  the  Names  of  the  Manor  of  Knoll 
with  the  Appurtenances,  and  of  30  Meffuages,  4  Burgages,  2  Mills,  icoo  Acres  of  Land,  200  Acres 
of  Meadow,  600  Acres  of  Pafture,  60  Acres  of  Wood,  2000  Acres  of  Furze  and  Heath,  and  id.  Rent 
with  the  Appurtenances  in  Oldknoll, .  Slocomb,  Ccbridgt,  Timbercomb,  Weslharewood,  Ellifworthy 
Overholt,  Vaneford,  TortiJUnch,  Mean,  Woodcockjlegh  other  wife  Legh,  Rqduift,  Lucomb,  Dunfier, 
Stintwell,  and  Carhampton,  to  the  then  Sheriff  of  the  aforefaid  County  of  Somerfet  directed.  By 
which  faid  Writ  the  aforefaid  late  King  commanded  the  fame  then  Sheriff,  that  the  fame  then 
Sheriff  fhould  command  the  aforefaid  John  TreviUan  and  Avice,  that  juftly  and  without  Delay  they 
mould  render  to  the  aforefaid  Anthony,  Alexander  Wood,  John  Pollard,  John  Blackdon,  John  Davy, 
John  Loveland,  and  Alexander  Wollacomb  the  Tenements  aforefaid  with  the  Appurtenances,  which 
they  then  claimed  to  be  their  Right  and  Inheritance,  and  into  which  the  fame  John  TreviUan  and 
Avice  had  not  Entry  but  after  the  Diffeizin  which  Hugh  Hunt  thereof  unjuftly  and  without  Judg- 
ment then  had  done  to  the  aforefaid  Anthony,  Alexander,  John  Pollard,  John  Blackdon,  John  Davy, 
John  Loveland,  and  Alexander,  after  the  firfl  Voyage  of  Lord  Henry  the  Son  of  King  John  into 
Gafcoign,  as  they  then  faid  ;  and  unlefs  they  fhould  fo  do,  and  the  aforefaid  Anthony,  Alexander, 
John  Pollard,  John  Blackdon,  John  Davy,  John  Loveland,  and  Alexander  fhould  make  him  the  then 
Sheriff  fecure  of  profecuting  their  Claim,  then  that  the  fame  then  Sheriff  mould  fummon  by  good 
Summoners  the  aforefaid  John  TreviUan  and  Avice  that  they  might  be  at  Weftminfier  aforefaid  on 

then  next  following,  to  fhew  why  they  had  not  done  it;  and  that  the  fame 
then  Sheriff  fhould  have  then  the  faid  Summoners  and  that  Writ.  At  which  faid 
at  Wefiminfier  aforefaid,  before  Robe) t  Norwich  Knight  and  his  Companions  Juftices  of  the  aforefaid 
late  King  of  the  Bench,  came  as  well  the  aforefaid  Anthony,  Alexander,  John  Pollard,  John  Blackdon, 
Jchn  Davy,  John  Loveland,  and-  Alexander  by  Richard  Backhand  their  Attorney,  as  the  aforefaid  John 
TreviUan  and  Avice  by  John  Rofs  then  their  Attorney.  And  the  Sheriff  of  the  County  aforefaid,  viz. 

then  fent  the  Writ  aforefaid  in  all  Things  ferved  and  executed,  viz.  that  the 
aforefaid  Anthony,  Alexander,  John  Pollard,  Jchn  Blackdon,  John  Davy,  John  Loveland,  and  A- 
lexander  had  found  to  the  fame  then  Sheriff  Fledges  of  profecuting  the  Writ  aforefaid,  viz.  John 
Den  and  Richard  Fen,  and  that  the  aforefaid  John  TreviUan  and  Avice  ha  1  been  fummoned  by  John 
Doe  and  Richard  Roe.  Where  upon,  the  aforefaid  Anthony,  Alexander,  John  Polhrd,  John  Blackdon, 
John  Davy,  John  Loveland,  and  Alexander,  by  declaring  upon  their  Writ  aforefaid  by  their  At- 
torney aforefaid,  demanded  againft  the  aforefaid  John  TreviUan  and  Avice  the  Tenements  aforefaid 
with  the  Appurtenances,  as  their  Right  and  Inheritance,  and  into  which  the  fame  John  TreviUan 
and  Avice  had  not  Entry  but  after  the  Diffeizin  which  the  aforefaid  Hugh  Hunt  thereof  unjuftly 
and  without  Judgment  did  to  the  aforefaid  Anthony,  Alexander,  John  Pollard,  John  Blackdon,  John 
Davy,  John  Loveland.,  and  Alexander  after  the  firlr,  &c.  and  whereupon  they  then  faid  that  they 
themfelves  were  feized  of  the  Tenements  aforefaid  with  the  Appurtenances  in  their  Demefn  as  of 
Fee  and  Right,  in  Time  of  Peace,  in  the  Time  of  the  aforefaid  late  King,  by  taking  thereof  Ex- 
plees  to  the  Value,  &c.  and  into  which,  &c.  And  therefore  they  then  produced  the  Suit,  &c. 
And  the  aforefaid  John  TreviUan  and  Avice  by  the  aforefaid  John  Rofs  then  their  Attorney  defend- 
ed their  Right  when,  &c.  and  they  then  vouched  thereof  to  Warranty  Thomas  Chapman  who 
was  then  prefent  in  the  fame  Court  in  his  proper  Perfon,  and  freely  the  Tenements  afore- 
faid with  the  Appurtenances  then  to  them  warranted,  &c.     And  thereupon  the  aforefaid  Anthony, 
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Alexander,  John   Pollard,  John  Blackdon,  John  Davy,  John  Loveland,  and  Alexander  then  de- 
manded againft  him  the  faid  Thomas  Chapman  then  Tenant  by  his  Warranty  the  Tenements  afore- 
{aid  with  the  Appurtenances  in  Form  aforefaid,  &c.     And  whereupon  they  faid  that  they  them- 
felves  were  feized  of  the  Tenements  aforpfaid  with  the  Appurtenances  in  their  Demefn  as  of  Fee 
and  Right,  in  Time  of  Peace,  in  the  Time  of  the  aforefaid  late  King,  by  taking  thereof  Explees 
to  the  Value,  &c.  and  into  which,  &c.     And  therefore  they  then  produced  the  Suit,  &c.     And 
the  aforefaid  Thomas  Chapman  then  Tenant  by  his  Warranty  aforefaid  defended  his  Right  when,  &c. 
and  then   faid  that  the  aforefaid  Hugh  did  not  diffeize  the  aforefaid  Anthony,  Alexander,  John  Pol- 
lard, John  Blackdon,John  Davy,  John  Loveland,  and  Alexander,  of  the  Tenements  aforefaid  with  the 
Appurtenances,  as  they  the  fame  Anthony,  Alexander,  John  Pollard,  John  Blackdon,  John  Davy,  John 
Loveland,  and  Alexander  by  their  Writ  and  Declaration  aforef  ;id  above  fuppofed,.  and  thereof  he 
put  himfelf  upon  the  Country.     And  the  aforefaid  Anthony,  Alexander,  John  Pollard,  John  Black- 
don, John  Davy,  John  Loveland,  and  Alexander  then  prayed  Leave  to  imparl  thereon,  &V.  and 
they  had,  csV.     And  afterwards  the  fame  Anthony,  Alexander,  John  Pollard,  John  Blackdon,  John 
Davy,  John  Loveland,  and  Alexander  then  came  again  into  the  aforefaid  Court  that  fame  Term  by 
their  Attorney  aforefaid.     And  the  aforefaid  Thomas  although  then  folemnly  called  did  not  come, 
but  in  Contempt  of  the  Court  departed  and  made  Default.     Therefore  it  was  then  confidered,  that 
the  aforefaid  Anthony,  Alexander,  John  Pollard,  John  Blackdon,  John  Davy,  John  Loveland,  and 
Alexander  mould  recover  their  Seizin  againft  the  aforefaid  John  Trevilian  and  Avice  of  the  Tene- 
ments aforefaid  with  the  Appurtenances,  and  that  the  fame  John  Trevilian  and  Avice  mould  then 
have  of  the  Land  of  the  aforefaid  Thomas  Chapman  to  the  Value,  &c.  and  that  the  fame  Thomas 
Chapman  then  fhould  be  in  Mercy,  &c.     By  Virtue  of  which  faid  Recovery  in  Form  aforefaid  had, 
the  aforefaid  Anthony,  Alexander,  John  Pollard,  John  Blackdon,  John  Davy,  John  Loveland,  and 
Alexander  into  the  Tenements  aforefaid  with  the  Appurtenances  entered,  and  were  thereof  feized 
in  their  Demefn  as  of  Fee.     Which  faid  Recovery  in  Form  aforefaid  had  and  executed  was  to  the 
Ufe  of  the  aforefaid  John  Trevilian  and  his  Heirs  for  ever,  and  to  fulfil  the  laft  Will  of  the  fame 
John  Trevilian.     And  the  faid  Anthony,  Alexander,  John  Pollard,  John   Blackdon,  John  Davy., 
John  Loveland,  and  Alexander  being  fo  feized  thereof  to  the  faid  Ufe,  the  aforefaid  John  Trevilian, 
before  the  aforefaid  Time  when,  &c.  viz.  the  2  ift  Day  of  December  in  the  abovefaid  23d  Year  of 
the  Reign  of  the  aforefaid  late  King  Henry  the  eighth,  at  Tarnfcomb  in  the  County  of  Devon,  made 
his  Teftament  and  laft  Will  in  Writing  in  thefe  Words. 

"  In  the  Name  of  God,  Amen.     Whereas  nothing  is  more  certain  than  Death,  nor  any  Thing 

"  more  incertain  than  the  Hour  of  Death,  therefore  the  21ft  Day  of  December  in  the  Year  of  our 

"  Lord  God  153 1,  and  the  23d  Year  of  the  Reign  of  King  Henry  8.  I  John  Trevilian  Efquire 

'*  Son  and  Heir  of  Sir  John  Trevilian  Knight  deceafed,  of  whole  Mind  and  perfect  Remembrance, 

*'  (Thanks  be  unto  Almighty  God)  ordain  and  make  this  my  laft  Will  concerning  the  Difpofition 

'*  of  all  my  Manors,  Lands,  Tenements,  and  other  Hereditaments,  as  hereafter  enfueth.    That 

"  is  to  fay,  where  Anthony  Pollard  of  Horewood,  by  the  Name  of  Anthony  Pollard  Efquire,  Alex- 

*c  ander  Wood,  John  Pollard  of   Plymouth,  John  Blackdon,  John  Davy,  John  Loveland,  and  Alex- 

"  ander  Wollacomb  have  recovered  before  the  Juftices  of  our  faid  Sovereign  Lord  the  King  of  his 

"  Common  Pleas  at  Wejlminfter  21  Meffuages,  2000  Acres  of  Land,  80  Acres  of  Meadow,  500 

"  Acres  of  Pafture,   100  Acres  of  Wood,  and  500  Acres  of  Furze  and  Heath,  with  their  Ap- 

"  purtenancesin  Woodby,  Checkfton,  and  Berinarver,  in  the  County  of  Devon,   againft  me  the  afore- 

"  faid  John  Trevilian  Efquire  and  Avice  my  Wife,  by  a  Writ  of  our  faid  Sovereign  Lord  the  King 

"  of  Entry  upon  Diffeizin  in  the  Poft,  as  by  Record  made  in  the  Term  of  St.  Michael  in  the  23d 

"  Year  of  the  Reign  of  King  Henry  8.  in  the  Number-Roll  thereof  528  plainly  doth  appear. 

"  And  alfo  where  the  faid  Anthony  Pollard,  Alexander  Wood,  John  Pollard  of  Plymouth,  John 

*'  Blackdon,  John  Davy,  John  Loveland,  and  Alexander  Wollacomb  have  alfo  recovered  before  the 

*'  faid  Juftices  of  our  faid  Sovereign  Lord  the  King  aforefaid  at  Wejlminjler  aforefpecified,   13 

"  Meffuages,    1  Mill,  600  Acres  of  Land,  60  Acres  of  Meadow,  300  Acres  of  Pafture,   120 

"  Acres  of  Wood,  and  200  Acres  of  Furze  and  Heath  with  their  Appurtenances  in  WolmerJheys, 

"  and  Champerneheys  in  the  County  of  Dorfet  againft  me  the  faid  John  Trevilian  and  Avice  my  Wife, 

"  by  another  Writ  of  our  Sovereign  Lord  the  King  of  Entry  upon  Diffeizin  in  the  Poft,  as  by 

"  Record  alfo  made  in  the  faid  Term  of  St.  Michael  in  the  23d  Year  of  the  Reign  of  our  Sove- 

"  reign  Lord  the  King  Henry  8.  in  the  Roll  of  the  Number  there  446  alfo  more  at  large  appear- 

*'  eth.     And  alfo  where  the  faid  Anthony  Pollard,  Alexander  Wood,  John  Pollard  of  Plymouth, 

"  John  Blackdon,  John  Davy,  John  Loveland,  and  Alexander  Wollacomb  have  alfo  recovered  before 

•  "  the  faid  Juftices  of  our  faid  Sovereign  Lord  the  King  aforefaid  at  Wejlminfter  afore  rehearfed,  the 

*'  Manor  of Knoll  with  the  Appu  rtenances,and  3  o  Meffuages,  4Burgages,  2  Mills,  1 000  Acres  of  Land, 

*'  200  Acres  of  Meadow,  600  Acresof  Pafture,  60  Acres  of  Wood,  20ooAcres  of  Furze  and  Heath, 

4<  and  one  Penny  of  Rent  with  their  Appurtenances  in  Qldknoll,  Slocomb,  Cobridge,  Timber/comb, 
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"  Weftharewood,  El'ifworth,    Overboil,  Lynch,  Vaneford,  Tcrtijlinch,  Mean,  Woodcockslegh  other- 
■*  .wife  Legh,  Raduifh,  Lucomb,  Dunfter,  Stintwell,  and    Carhampton  in  the  County  of  Somerfet, 
'*  againft  me  alfo  the  aforefaid  John  Trevilian  Efquire,  and  the  faid  Avice  my  Wife,  by  another 
*'«  Writ  of  our  faid  Sovereign  Lord  the  King  of  Entry  upon  Diffeizin  in  the  Pqft,  as  by  another 
'*  Record  alfo  made  in  the  faid  Term  of  St.  Michael  in  the  faid  23d  Year  of  the  Reign  of  our  So- 
*c  vereign  Lord  King  Henry  8.  in  the  Roll  of  Number  there  529  more  apparently  doth  appear. 
"  And  whereas  I  the  faid  John  Trevilian  Efquire,  by  the  Name  of  John  Trevilian  Efquire,   Son 
"  and  Heir  of  John  Trevilian  Knight  deceafed,  by  my  Deed  of  four  Parts  indented,  bearing  Date 
"  the  10th  Day  of  December  in  the  faid  23d  Year  of  the  Reign  of  King  Henry  8.  have  enfeoffed 
"  Edmund  Bray  Knight  Lord  Bray,  Edward  Bray  Knight,  John  Chamond  Knight,  Anthony  Pol~ 
"  lard  of  Horewood,  Alexander  Wood  Efquire,  John  Mole/worth  Clerk,  John  Barry,  John  Bedewell, 
*'  John  Pollard  of  Plymouth,  Edward  Siddenham  of  Culmjlock,  and  John  Siddenham  his  Son  and 
*'  Heir,  John  Blackdon,  John  Davy,  John  Loveland,  and  Humphry  Cleverden,  of  and  in  all  my 
"  Manors,    Meafes,    Lands,  Tenements,  Rents,  Reverfions,  and    Services,    with  all  the  Ad- 
"  vowfances  of  Churches,  Chauntries,  and  Chappels,  and  all  other  Hereditaments  mine  whatfo- 
"  ever  they  be,  with  all  their  Appurtenances,  that  late  were  the  aforefaid  John  Trevilian  Knight, 
"  in  the  County  of  Cornwal,     And  alfo  by  the  fame  my  Deed  of  four  Parts  indented  have  enfeoffed 
*'  the   faid  Edmund  Bray  Knight  Lord  Bray,  Edward  Bray  Knight,  John  Chamond  Knight,  An- 
"  ihony  Pollard,  and  the  others  abovenamed,  of  and  in  my  Manors  of  Nettlecomb,  Rowdon, 
"  Woodavenant,  together  and  with  the  Advowfances  of  Churches  and  Chauntries  of  Nettlecomb 
"  aforefaid,  and  all  other  Hereditaments  mine  whatfoever  they  be,  with  all  their  Appurtenances, 
"  that  late  were  the  aforefaid  John  Trevilian  Knight  in  the  County  of  Somerfet,  (except  the  afore - 
"  faid  Manor  of  Knoll,  with  its  Appurtenances,  and   alfo  except  all  thofe  Meafes,  Burgages, 
"  Mills,  Lands,    Meadow,  Pafture,  Wood,  Furze  and  Heath,  and  a  Fenny  of  Rent,  with  all 
*'  the  Appurtenances,    in  Oldknoll,    Slocomb,    Cobridge,  Timber/comb,    Weftharewood,    Ellifworth, 
"  Overholt,    Lynch,    Vaneford,    Tortijlinch,  Mean,  Woodcockslegh,  otherwise  Legh,  Raduifh,  Lu- 
"  comb,  Dunfter,  Stintwell,  and  Carhampton  in  the  aforefaid  County  of  Somerfet)  to  the  Perform- 
"  ance  following,  and  fulfilling  my  laft  Will  in  Manner  and  Form  as  in  Writing  or  otherwife  be- 
"  fore  faithful  People  thereof  and  upon  I  fhall  make  and  declare,  at  fuch  Time  as  it  fhall  feem  me 
"  neceffary  and  behovable.     I  the  faid  John  Trevilian  Efquire,  Son  and  Heir  of  the  faid  John 
"  Trevilian  Knight,  therefore  declare  by  this  my  Writing  my  laft  Will  and  full  whole  Will  of  and 
"  upon  all  and  lingular  of  every  of  the  Premiffes  afore  fpecified,  in  Manner  and  Form  following. 
"  That  is  to  fay,  firft,  I  the  faid  John  Trevilian  the  Son  will  that  the  faid  Anthony  Pollard,  and  ail 
*'  the  other  aforenamed  in  the  faid  feveral  Recoveries,  that  now  be  feized  of  all  the  faid  Manors, 
"  Meafes,  Lands,  and  Tenements,  and  other  the  Premiffes  comprifed  in  the  faid  feveral  Reco- 
"  veries,  and  in  every  of  them,  their  Heirs  and  Afligns,  and  alfo  the  faid  Edmund  Bray  Knight 
"  Lord  Bray,  and  other  his  Co-Feoffees  named  in  the  faid  Feoffment,  their  Heirs  and  Afligns, 
'"  of  all  and  every  of  the  faid  Manors,  Meafes,  Lands,  Tenements,  Rents,  Reverfions,  and 
"  Services,  with  all  the  Advowfances  of  Churches,  and  all  other  Hereditaments  whatfoever  they 
*'  be,  with  their  Appurtenances  in  the  County  of  Cornwal,  and  alfo  of  all  and  every  of  the  faid 
"  Manors,  Meafes,  Lands,  Tenements,  Rents,  Reverfions,  and  Services  of  and  in  Nettlecomb, 
*'  Rowdon,  Woodavenant,  with  the  Advowfances  of  Churches  and  Chauntries  of  Nettlecomb  afore - 
"  faid,  and  all  other  Hereditaments  whatfoever  they  be,  with  their  Appurtenances,  in  the  faid 
"  County  of  Somerfet,  and  of  every  Parcel  of  all  and  lingular  the  Premifles  comprifed  and  fpeci- 
"  fied  in  the  faid  my  Deed  of  Feoffment,  fhall  ftand  and  be  feized  thereof  to  the  Ufe  of  me  the  faid 
"  John  Trevilian  the  Son  of  the  faid  John  Trevilian  Knight,  for  Term  of  my  Life,  without  any 
"  Impeachment  of  Waft,  and  to  fuffer  me  the  faid  John  Trevilian  and  my  Afligns  to  take  thereof 
"  and  of  every  Parcel  of  all  and  Angular  the  Premiffes  all  the  Rents,  Revenues,  Cafualties,  Iflues  and 
*c  Profits,  as  well  of  Wood-Sales  as  of  all  other  Things,  during  my  Life,  without  Let,Trouble,or  In- 
"  terruption  of  my  faid  Recoverees  and  Feoffees,  or  of  any  of  them  their  Heirs  or  Afligns,  or  of 
*'  any  other  Manner  of  Perfon  or  Perfons  in  their  Name,  or  in  the  Names  of  any  of  them,  or  by 
"  the  Commandment  or  Procurement  of  any  of  them.     Alfo  I  will  that  all  fuch  Leafes  and  Eftates 
"  as  have  been  made,  or  that  at  any  Time  hereafter  fhall  be  made  by  me  the  faid  John,  or  by  any  of 
"  my  Officers  or  Afligns,  of  the  Premifles,  or  of  any  Parcel  thereof,  to  any  Manner  of  Perfon  or  Per- 
'*  .fons,  by  Deed,  Deeds,  Copy  of  Court-Roll,  or  otherwife,  for  Term  of  Life  or  Lives,  Years, 
"  or  at  Will,  whereupon  the  moft  ufual  and  accuftomable  old  ancient  Rents  and  Services  or  more 
"  be  and  fhall  be  referved  and  yielded  to  me  the  faid  John  Trevilian  the  Son,  my  Heirs,  Reco- 
"  verees,  Feoffees,  their  Heirs  or  Afligns,  the  which  before  this  Time  have  been  ufed  to  be  re- 
*'  ferved  and  paid  out  of  the  Premiffes,  or  more,  and  alfo  all  Wood-fa!es  and  Bargains  for  Wood 

"  by 
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'  by  me  or  by  mine  Officers  made  or  to  be  made  and  bargained,  (landing,  growing,  or  lying 
'  upon  the  Premifles,  or  upon  any  Part  thereof,  and  all  Grants  of  Advowfances,  and  Benefices, 
'  Churches,  Chauntries,  and  free  Chappels,  whatfoever  they  be,  made  or  to  be  made  by  me  the 
■'  faid  John  Trevilian  the  Son  at  any  Time  by  my  Lifetime,  fhall  be  good  and  effectual  to  all  fuch 
«  Leffees  and  Grantees,  and   to  every  of  them,  againft  me,  my  Heirs,  Affigns,  Recoverees,  and 
;'  Feoffees,  their  Heirs  and  Affigns,  and  every  of  them,  according  to  the  Purport,  Tenor,  and 
"  Effect  of  the  fame  Leafes  and  Grants  thereof  or  of  any  Parcel  thereof  by  me,  mine  Officers  or 
;t  Affio-ns,  made  or  to  be  made  in  Form  aforefaid,  any  Claufe,  Article,  or  other  Thing  in  this 
"  prefent  laft  Will  of  and  in  the  Premiffes  rehearfed  or  fpecified  or  to  be  rehearfed  to  the  contrary 
"  in  any  wife  notwithftanding.     And  after  my  Deceafe,  I  the  faid  John  Trevilian  the  Son  will  that 
"  the  faid  John  Chamond  Knight,  John  Barry,  John  Cavel,  and  Conand  Englijh,  or  one  of  them 
"  between  them  agreed,  appointed,  and  affigned,  or  their  fufficient  Bailiff  by  them  appointed  and 
"  affigned,  fhall  yearly  receive,  perceive,  levy,  and  take  all  the  Rents,  Revenues,  Iflues,  and 
**  Profits  yearly  growing  and  coming  of  and  in  the  aforefaid  Manor  of  Knoll  with  the  Appurte- 
*'  nances,  and  of  the  faid  Meafes,  Burgages,  Mills,  Lands,  Meadow,  Pafture,  Wood,  Furze 
"  and  Heath,  and  the  faid  Rent,  with  the  Appurtenances  in  Oldknoll,  Slocomb,  Cobridge,  Timber- 
"  /comb,  IVeftharewood,  Ellifworth,  Overholt,    Lynch,  Vaneford,  Tortijlinch,  Mean,  Woodcorijlegh 
"  otherwife  Legh,  Radui/h,  Lucomb,  Bunjier,  Stintwell,  and  Carhampton  in  the  faid  County  of 
«'  Somerfet,  and  alfo  the  Rents,  Iflues,  and  Profits  yearly  growing  and  coming  of  and  in  the  aforefaid 
*'  Meafes,  Lands,  Meadow,  Pafture, Wood,  Furze  and  Heath,  with  the  Appurtenances,  in  Woodby, 
"  Checkftone,  and  Berinarver  in  the  aforefaid  County  of  Devon,  and  all  the  Rents,  Iflues,  and 
**  Profits  yearly  growing  and  coming  of  and  in  the  aforefaid  Meafes,  Mills,  Lands,  Meadow, 
"  Pafture,  Wood,  Furze  and  Heath,  with  their  Appurtenances,  mWolmer/heys,  and  Champeme- 
«'  heys  in  the  faid  County  of  Dorfet,  and  of  all  the  Refidue  of  my  Manors,  Lands,  and  Tene- 
'*  ments  in  the  faid  Recoveries  and  Feoffment  mine  fpecified  -,  in  the  aforefaid  Counties  of  Somer~ 
"  fet,  Dorfet,  Devon,  and  Cornwal,  (except  the  aforefaid  Manors  of  Nettlecomb,  Rowdon,  and 
*'  Woodavenant)  and  therewith  to  content  and  pay  all  fuch  Charges  and  Funerals  as  fhall  be  fpent, 
*'  beftowed,  and  laid  out  in  and  about  the  Burial  and  Interment  of  my  Body  after  it  is  dead,  my 
*'  Month's  Mind,  and  Twelvemonth's  Mind.     And  alfo  with  the  Iflues  and  Profits  coming  of  the 
**  Premifles  in  the  faid  Counties  of  Somerfet  and  Dorfet  (except  before  excepted)  to  content  and 
tc  pay  all  fuch  Manner  of  Perfon  or  Perfons  all  fuch  Debts  as  fhall  fortune  me  the  faid  John  Tre- 
"  vilian  the  Son  to  owe  or  to  be  indebted  unto  at  the  Time  of  my  Deceafe,  the  fame  Debts  duly 
"  proved  by  Specialties  or  otherwife  before  my  faid  Recoverees  or  Feoffees,  or  before  two  of  them, 
**  and  the  aforefaid  John  Cavel  and  Conand  Englifh,  with  the  faid  John  Chamond  and  John  Barry. 
,c  Alfo  truftingthat  Avice  my  Wife  will  live  fole  and  chafte,  and  not  marry,  and  alfo  be  loving 
*e  and  kind  to  our  Children,  and  to  fee  them  brought  up  in  Virtue,  and  after  the  faid  my  Debts 
"  and  other  the  faid  Premifles  contented  and  paid,  then  I  will,  as  long  as  fhe  liveth  unmarried, 
**  that  fhe  fhall  have  all  the  Rents,  Iflues,  and  Profits  yearly  growing  and  coming  of  all  the  faid 
,e  Manors,  Meafes,  Lands,  and  Rents,  and  other  the  Premiffes  fpecified  in  the  faid  feveral  Re- 
"  coveries,  and  of  every  Parcel  thereof,  with  the  Appurtenances,  in  the  aforefaid  Counties  of  So- 
**  merfet,  Dorfet,  and  Devon.     And  if  fhe  marry   or  die,  then  I  will  that  my  Son  George  Tre- 
"  vilian  have  all  the  Meafes,  Lands,  Meadow,  Pafture,  Wood,  Furze  and  Heath,  with  all  their 
«'  Appurtenances,  in  JVoodby,  Checkftone,  and  Berinarver  in  the  County  of  Devon  aforefaid,  and  alfo 
"  all  the  faid  Meafes,  Mills,  Lands,  Meadow,  Pafture,  Wood,  Furze  and   Heath,  with  the 
*'  Appurtenances,  in  Wolmerfheys,  and  Champerneheys  in  the  County  of  Dorfet  aforefaid,  and  to 
"  the  Heirs  of  his  Body  lawfully  begotten  ;  and  for  Default  of  fuch  Iflue,  to  remain  to  Thomas 
**  Trevilian  my  Son,  and  to  the  Heirs  of  his  Body  lawfully  begotten  ;  and  for  Default  of  fuch 
"  Iflue,  to  remain  to  Hugh  Trevilian  my  Son,  and  to  the  Heirs  of  his  Body  lawfully  begotten  ;  and  for 
"  Dcfaultof  fuch  Iflue,  to  remain  to  John  Trevilian  the  younger  my  Son,  and  to  the  Heirs  of  his  Body 
"  lawfully  begotten-,  and  for  Default  of  fuch  Iflue,  to  remain  to  John  Trevilian  the  elder  my  Son,  and 
"  to  the  Heirs  of  his  Body  lawfully  begotten ;  and  for  Default  of  fuch  Iflue,  to  remain  to  my  Daugh- 
tl  ters  Johan,  Jfabel,  and  Dorothy,  and  to  the  Heirs  of  their  Bodies  lawfully  begotten,  equally  to 
tc  be  divided  ;  and  for  Default  of  fuch  Iflue  of  any  of  my  faid  Daughters,  to  remain  to  the  Over- 
"  livers  or  Overliver  of  the  faid  Daughters,  and  to  every  of  them  one  after  another,  oflikeEftate 
cc  as  is  before  limited  to  them  of  the  Premifles,  and  for  Default  of  fuch  Iflue,  to  remain  to  me  the 
**  faid\  John  Trevilian  Efquire,  and  to  the  Heirs  of  my  Body  lawfully  begotten  ;  and  for  Default 
"  of  fuch  Iflue,  to  remain  to  Humphry  Trevilian  my  Uncle,  and  to  the  Heirs  of  his  Body  lawfully 
"  begotten  ;  and  for  Default  of  fuch  Iflue,  to  remain  to  the  right  Heirs  of  me  the  faid  John  Tre- 
**  vilian,  Son  to  the  faid  John  Trevilian  Knight,  for  ever.     And  over  this,  my  faid  Son  Thomas 
**  Trevilian  to  have  all  the  aforefaid  Manor  of  Knoll  with  the  Appurtenances,  and  alfo  all  the  faid 
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"  Meafes,  Burgages,  Mil]?,  Lands,  Meadow,  Pafture,  Wood,  Furze,  Heath,  and  Rent,  with 
"   all  the  Appurtenances,  in  Oldknoll,  Sloccmb,  Cobridge,  Timber/comb,  Weftharewood,  EHifivorth, 
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Overholt,  Lynch,  Vaneford,  T'ortijlinch,  Mean,  Woodcockjlegh  otherwife  Legh,  Rauuffh,  Luce;: 
'  Dunfier,  Stintwcll,  and  Carhampton  aforefaid  in  the  aforefaid  County  of  Somerfet,  and  to  the 
'  Heirs  of  his  Body  lawfully  begotten  ;  and  for  Default  of  fuch  Iffue,  to  remain  to  the  aforefaid 
'  Hugh  T'revilian  my  Son,  and  to  the  Heirs  of  his  Body  lawfully  begotten  ;  and  for  Default  of 
'  fuch  Iffue,  to  remain  to  John  Trevilian  the  younger  my  Son,  and  to  the  Heirs  of  his  Body  law- 
'  fully  begotten ;  and  for  Default  of  fuch  Iffue,  to  remain  to  the  faid  George  Trevilian  my  Son, 
'  and  to  the  Heirs  of  his  Body  lawfully  begotten  ;  and  for  Default  of  fuch  Iffue,  to  remain  to  the 
'  aforefaid  John  'Trevilian  the  elder,  and  to  the  Heirs  of  his  Body  lawfully  begotten  ;  and  for  De- 
'  faultof  fuch  Iffue,  to  remain  to  the  aforefaid  Johan,  Jfabel,  and  Dorothy  my  Daughters,  and  to 
'  the  Heirs  of  their  Bodies  lawfully  begotten,  equally  to  be  divided;  and  for  Default  of  fuch 
'  Iffue  of  any  of  the  faid  Daughters,  to  remain  to  the  Overlivers  or  Overliver  of  the  faid  Daugh  • 
'  ters,  and  every  of  them  one  after  another,  of  like  Eftate  as  is  afore  limited  to  them  of  the  Pre- 
;'  miffes ;  and  for  Default  of  fuch  Iffue,  to  remain  to  me  the  faid  John  T'revilian  Efquire,  and  to 
;c'  the  Heirs  of  my  Body  lawfully  begotten  ;  and  for  Default  of  fuch  Iffue,  to  remain  to  Humphry 
'"'  T'revilian  my  Uncle,  and  to  the  Heirs  of  his  Body  lawfully  begotten ;  and  for  Default  of  fuch 
"  Iffue,  to  remain  to  the  right  Heirs  of-  me  the  faid  John  T'revilian  Efquire,  Son  of  the  faid  John 
'•}  T'revilian  Knight,  for  ever.     Item,  I  will  that  the  aforefaid  Avice  my  Wife  have  my  Manors  of 
"  Nettlecomb  and  Woodavenant  in  the  County  of  Somerset  aforefaid,  and  all  my  Meafes,  Lands  and 
"  Tenements  in  the  Parifh  of  Nettlecomb  and  Woodavenant  aforefaid,  with  all  Advowfances  of 
"  Churches,  Chauntries,  and  Free  Chappels  in  the  County  of  Somerfet,  Devon,  and  Cornzval, 
"  with  all  their  Appurtenances  in  the  aforefaid  Feoffment  comprifed,  during  her  Life,  upon  Con- 
"  dition  that  fhe  fuffer  all  fuch  Perfon  or  Perfons  as  be  feized  or  pofTeffed  or  have  any  Eftate  in 
"  any  Parcel  of  the  faid  Manors  of  Nettlecomb  and  Woodavenant  aforefaid  for  Term  of  Life,  Live?, 
"  Years,  or  at  Will,  of  my  Demife  or  Leafe,  or  of  the  Demife  of  my  Father  or  any  of  his  Affigns, 
"  peaceably  to  enjoy  the  fame,  and  alfo  peaceably  to  fuffer  all  fuch  Perfon  and  Perfons  as  now 
"  have  or  hereafter  fhall  have  of  the  Demife  and  Leafe  of  me  the  faid  John  Trevilian  Efquire,  or 
"  of  me  and  Avice  my  Wife,  or  of  my  Officers  for  the  Time  being,  having  Authority  of  me  the 
','  faid  John  T'revilian  Efquire  to  make  Leafes  in  Form  aforefaid,  any  Intereft,  Title,  or  Poffeffion 
"  of  and  in  any  Meafes,  Lands,  Tenements,  Reverfions,  and  Services,  with  their  Appurtenances, 
"  or  any  Part  or  Parcel  of  the  Inheritance  of  the  faid  Avice  to  her  defcended,  coming,  or  growing 
"  by  Courfe  of  Defcent,  Remainder,  Reverter,  or  otherwife,  or  that  hereafter  fhall  defcend,  re- 
"  main,  revert,  efcheat,  or  otherwife  come  to  the  faid  Avice  as  Heir  from  any  of  her  Anceftors  or 
tc  otherwife,  peaceably  to  have,  hold,  and  enjoy  all  fuch  Meafes,  Lands,' and  Tenements  fo  to 
"  them  or  any  of  them  let  or  demifed,  or  to  be  fet,  let,  and   demifed  by  me  the  faid  John  and  the 
"  faid  Avice,  or  my  Officers  by  mine  Affent  and  Agreement,  for  Term  of  Life,  Lives,  Years,  or 
"  at  Will,  fo  that  the  fame  Leffees  and  every  of  them  to  occupy,  have,  hold,  and  enjoy  the  fame, 
"  according  to  the  Purport,  Tenor,  and  Effect  of  the  fame  Demifes  and  Leafes,  fo  that  the  old 
"  and  moft  accuftomable  Rents  and  Services  or  more  be  thereupon  referved  and  yearly  yielded  to 
"  be  paid  during  the  Term  and   Terms,  without  any   Vexation,  Trouble,  Let,  Compulfion, 
*«  or  Suit  of  the  faid  Avice  or  any  other  in  her  Name,  for  her,  or  by  her  Commandment,  by  Rea- 
*'  fon  of  any  Title,  Right,  Entry,  or  Action  to  her  given  from  any  of  her  Anceftors  upon  or  im- 
"  mediate  after  my  Deceafe  ;  and  alfo  upon  Condition  that  the  faid  Avice  after  my  Deceafe  fhall  not 
"  claim,  demand,  challenge,  nor  have  any  Dower  of  any  other  Parcel  of  the  Inheritance  of  me  the  faid 
"  John  T'revilian  Efquire,  by  Reafon  of  the  Efpowfals  and  Marriage  between  me  and  the  faid  Avice 
"  had.     And  if  the  faid  Avice  interrupt  or  let  the  Tenants  holding,  having,  or  that  hereafter  fhall 
"  hold  and  have,  any  Parcel  of  the  Premiffes,  or  any  Parcel  of  the  Inheritance  of  my  Wife's,  of 
*'  my  Demife  made  or  to  be  made  in  Form  aforefaid,  or  if  the  faid  Avice  after  my  Deceafe,  claim, 
"  demand,  challenge,  or  have  any  Dower  of  any  other  Parcel    or  Part  of  mine   Inheritance, 
"  or  if  fhe  deceafe  or  die,  then  I  will  that  my  faid  Feoffees,  their  Heirs  and  Affigns,  and  all  my 
"  faid  Recoverors,  their  Heirs  and  Affigns  aforefaid,  peaceably  permit  and  fuffer  the  aforefaid 
*l  John  Chamond  Knight,  John  Barry,  John  Cavel,  and  Conand  Englijh,  or  one  of  them  between 
*'  them  and  by  them  appointed,  or  their  fufficient  Bailiff  by  them  deputed  and  appointed,  to  per- 
*'  ceive,  levy,  receive,  and  take  all  the  Rents,  Iffues,  Revenues,  and  Profits  yearly  coming  and 
■  "  growing  of  all  the  faid  Manors  of  Nettlecomb,  Rowdon,  and  Woodavenant,  and  alfo  of  all  the 
"  Refidue  of  my  Manors,  Meafes,  Lands,  Tenements,  Rents,  Reverfions,  and  Services,  with 
"  the  Appurtenances,  in  the  Counties  of  Cornwal,  Devon,  Somerfet,  and  Dorfet,  comprifed  in  the 
"  faid  Recoveries  and  Feoffment,  not  yet  difpofed  or  appointed  in  this  Will,  and  therewith  to  pay 
"  my  Debts,  Funerals,  Charges,  and  Expences,  and  alfo  to  find  my  Sons  and  Daughters,  or  caufe 
"  them  to  be  found,    and  virtuoufly  to  be  brought  up,  (except  my  Son  and  Heir  apparent, 
4  "  and 
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"  and  fuch  other  of  my  Sons  that  fhall  have  fufficient  and  convenient  Lands  and  Tenements  td- 
"  wards  their  living  immediately  after  my  Deceafe)  both  Meat,  Drink,  and  Apparel,  Scholino-, 
"  Learning,  and  all  other  Things  neceffary  and  convenient  for  them  and  every  of  them,  accord- 
"  ing  to  their  Eftate,  Degree,  and  Capacities,  and  Qualities,  as  by  two  of  mv  faid  Feoffees  and 
"  of  John  Chamond,  John  Barry,  John  Cavel,  and  Conand  EngUJh  fhall  be  thought  °-ood  and  expe- 
dient for  them  •,  and  alfo  therewith  to  content  and  pay  or  caufe  to  be  contented  and  paid  to 
my  aforefaid  Daughters,  that  is  to  fay,  to  every  of  them  towards  their  Marriages,  not  advan- 
ced or  preferred  in  my  Lifetime  to  Marriage,  300  Marks  Sterling,  fo  that^my  Daughters 
be  ordered  and  married  by  the  Advice  or  Confent  of  the  aforefaid  Avice  my  Wife ; 
and  fhe  of  my  Daughters  that  will  not  be  fo  ordered  and  ruled  by  the  Advice  or  Confent  if! 
Form  aforefaid,  fhall  not  have  nor  take  any  Benefit  or  Profit  of  100  Marks  parcel  of  the  faid 
300  Marks  to  her  before  given  by  this  my  prefent  laft  Will,  fo  refufing  to  be  ordered.  Alfo 
I  will  that  if  it  happen  hereafter  my  faid  Daughters  to  be  mine  Heirs  for  lack  of  Iffue  Male 
that  then  they  nor  any  of  them  to  have  nor  take  any  Manner  of  Profit  or  Avail  of  the  faid  Le^ 
gacy  of  900  Marks,  nor  any  Parcel  thereof  to  them  feverally  given  by  this  my  Wijl  in  Form 
aforefaid  ;  or  if  it  happen  any  of  my  faid  Daughters  to  be  preferred  or  advanced  to  Marriao-e 
in  my  Life  time,  then  fuch  or  they  of  my  Daughters  that  fo  fhall  be  preferred  in  my  Life  time 
fhall  not  have  any  Avail  or  Profit  by  the  faid  Legacies  of  300  Marks  to  them  or  to  every  of 
them  feverally  given  in  Form  aforefaid,  or  if  any  of  them  my  faid  Daughters  die  before  Marriao-e 
had  (as  God  defend),  then  I  will  that  all  fuch  Sum  or  Sums  of  Money  as  then  fhall  be  receiv- 
ed to  her  Ufe  fo  deceafed  fhall  equally  be  divided  among  the  other  of  my  Daughters  her  over- 
living towards  their  Marriage,  if  they  be  not  then  preferred  in  Marriage,  or  if  two  of  my  faid 
"  Daughters  fortune  to  deceafe  before  Marriage  had,  then  I  will  that  fuch  that  do  overlive  fhall 
*'  have  600  Marks  of  the  Rents,  Revenues,  Iffues,  and  Profits  received  of  and  in  the  faid  Refidue 
and  other  the  Premiffes,  to  the  Ufe  of  the  faid  Daughters  only  to  her  Marriage,  and  the  other  300 
Marks  Refidue  of  the  faid  900  Marks  to  be  levied  and  paid  to  fome  other  Ufes  as  1  fhall 
"  more  plainly  declare  and  exprefs  in  my  Teflament.  And  if  all  my  Daughters  fortune  to  de- 
**  ceafe  before  Marriage,  or  be  married  in  my  Lifetime,  then  I  will  that  all  fuch  Money  as  thm 
"  is  and  fhall  be  received  to  their  Ufe,  fhall  be  equally  divided  and  diftributed  to  my  younger 
"  Sons  not  advanced  or  preferred  in  my  Life  time  towards  their  Marriages,  and  Augmentation  of 
"  their  living.  Alfo  I  will  that  the  faid  John  Chamond,  John  Barry,  John  Cave!,  and  Conand  EngUJh 
"  do  and  fhall  yearly  make  Accompt  before  the  Prior  of  the  Monaftery  of  Fried/lock  at  Fried/lock  in 
"  the  County  of  Devon/hire  for  the  Time  being,  and  before  one  Auditor  to  be  appointed  and  e- 
*e  lecled  by  the  aforefaid  Avice  my  Wife,  and  in  Default  of  her  Appointment  the  faid  Auditor 
*'  to  be  appointed  by  two  of  my  aforefaid  Recoverors,  or  two  other  of  my  laid  Feoffees,  of  the 
"  Iffues  and  Profits  of  the  aforefaid  Manors,  Meafes,  Lands,  Tenements,  and  other  the  Premif- 
fes, or  of  any  parcel  thereof  aforefaid ;  and  all  fuch  Sums  of  Money  as  fhall  appear  by  the 
faid  Accompt  to  be  in  the  Hands  of  John  Chamond,  John  Barry,  John  Cavel,  and  Conand  Eng- 
UJh, or  their  Bailies,  to  be  put  in  a  Cheft  faff,  locked  underneath  five  Locks,  in  fure  and  fafe 
«c  Keeping  in  the  fame  Monaftery,  of  the  which  Cheft  fo  locked,  the  fame  John  Chamond,  John 
"  Barry,  John  Cavel,  and  Conand  EngUJh  fhall  have  every  one  of  them  one  Key,  and  one  of  my 
*c  other  faid  Feoffees  another,  to  the  Performance  of  this  my  laft  Will ;  and  that  the  faid  John 
*'  Chamond,  John  Barry,  John  Cavel,  and  Conand  Englifh,  or  which  of  them  that  fhall  fuftain  any 
"  Labour  or  Pain  in  and  about  the  Performance  of  this  my  Will  fhall  have  for  his  Labour, 
«c  Cofts  and  Charges  yearly  6  s.  8  d.  and  the  Prior  yearly  for  his  Labour,  Cofts  and  Charges' 
"  and  hearing  of  the  fame  Accompt,  13  s.  4d.  upon  the  fame  Accompt;  and  the  faid  Auditor 
ct  yearly  for  hearing  and  making  of  the  fame  Accompt  and  his  Cofts  and  Charges  6  s.  8  d.  Item 
«'  I  will  after  all  this  done,  fulfilled,  and  performed  in  every  Article  according  to  the  true  Mean- 
"  ing,  Declaration,  and  the  full  Intent  of  the  fame,  that  then  my  Feoffees  aforefaid,  their  Heirs 
and  Affigns,  ftand  and  be  feized  of  the  faid  Manor  of  Nettlecomb  in  Nettlecomb  aforefaid,  to  the 
"  Ufe  of  John  my  Son  and  Heir  apparent,  and  of  the  Heirs  of  his  Body  lawfully  begotten,  upon 
"  the  Condition  that  he  make,  grant,  confirm,  demife,  let,  and  feal  with  me  by 

"  my  Lifetime  by  his  Writing  fufficient  in  the  Law  to  every  of  my  Sons  and  to  all  Manner  of 
*c  Perfons  to  whom  I  have  made,  or  that  hereafter  fhall  make,  any  Manner  of  States  of  any  Lands 
"  or  Tenements  by  Deed,  Deeds,  Copy  of  Court-roll,  or  otherwife,  in  Fee-tail,  for  Term  of 
"  Life,  Lives,  Years,  or  at  Will  after  the  Cuftom  of  the  Manor.  And  alfo  the  faid  Son  and 
"  Heir  apparent,  and  the  Heirs  of  his  Body  lawfully  begotten,  permit  and  fuffer  all  Manner  of 
"  Perfon  or  Perfons  that  have  or  hereafter  fhall  have  any  Eftate,  PofTeflion,  Title  or  Intereff 
or  Ufe  of  and  in  any  Part  or  parcel  of  my  Hereditaments,  or  of  the  Inheritances  of  the  faid 
Avice  my  Wife  of  my  Demife,  Grant,  Gift,  or  Leafe,  or  of  the  Demife,  Gift,  Grant,  or  Leale 
of  me  and  of  the  faid  Avice  my  Wife,  by  Deed,  Deeds,  or  Copy  of  Court  roll  or  otherwife 
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in  Fee-tail,  for  Term  of  Life,  Lives,   Years,  or  at  Will  after  the  Cuftom  of  the  Manor,  where- 
upon the  old  and  moft  accuftomable  Rents  and  Services  be  referved,  or  more,  that  hath  been 
ufed  to  be  referved  or  otherwife,  peaceably  to  have,  hold,  occupy,  and  enjoy  their  Meafes, 
Lands,  Tenements,  Rents,  Reversions,  and  Services  to  them  letten,  granted,  given,  demifed, 
or  leafed,  according  to  the  Purport,  Tenor,  and  Effect  of  the  fame  Leafes,  Grants,  Gifts,  and 
Demifes,  without  any  Manner  of  Pleading,  Suit,  Let,  Expulfion,  Vexation,Trouble,  or  Interrup- 
"  tion  of  my  faid  Son  and  Heir  Apparent,  or  of  his  Heirs  aforefaid,  and  of  all  other  Manner  of 
"  Perfon  and  Perfons  by  his  or  their  Procurement,  Commandment,  or  Sufferance,  by  Reafon  of 
"  any  Title,  Right  of  Entry,  or  Title  of  Action  to  him  or  them  given  after  my  Deceafe  or  be- 
"  fore ;  and  upon  Condition  that  the  faid  John  my  Son  and  Heir  Apparent  at  this  Side  the  Feaft 
"  of  the  Converfion  of  St.  Paul  next  coming  after  the  Date  of  this  my  prefent  Will,  do  deliver 
"  or  caufe  to  be  delivered  into  the  Hands  and  Poffeffion  of  me  the  faid  John  Trevilian  Son  of  the 
faid  John  Trevilian  Knight,  mine  Executors  or  Affigns,  one  Obligation  cancelled,  wherein  I 
the  faid  John  Trevilian  Son  of  the  faid  John  Trevilian  Knight  ftand  bound  to  Giles  Hill  in  the 
*e  Sum  of  500  Marks ;  and  upon  Condition  that  the  faid  John  my  Son  and  Heir  Apparent  and 
"  his  Heirs  aforefaid  do  permit  and  fuffer,  and  caufe  to  be  permitted  and  fuffered  peaceably  the 
"  faid  John  Chamond,  John  Barry,  John  Cavel,  and  Conand  Englijh,  and  every  of  them,  to  per- 
"  form,  fulfil,  and  execute  my  faid  Will  in  every  Article  according  totheTruft  that  I  have  put 
*'  in  them,  without  any  Manner  of  Let,  Trouble,  Vexation,  Suit,  Expulfion,  or  Interruption 
"  of  the  faid  John  Trevilian  my  Son  and  Heir  Apparent,  and  his  Heirs  aforefaid,  or  any  other 
*c  Perfon  or  Perfons  by  his  or  their  Procurement,  Commandment,  or  Sufferance ;  and  upon 
"  Condition  that  the  faid  John  my  Son  and  Heir  Apparent  do  not  difturb,  interrupt,  let,  vex, 
*6  or  trouble  any  Perfon  or  Perfons  that  hath  or  fhali  have  any  meddling  or  doing  about  the 
"  Execution  or  Performance  of  this  my  Will,  or  any  Parcel  thereof,  or  do  any  other  Aft  or 
"  Afts  whereby  this  my  prefent  laft  Will,  or  any  Parcel  thereof,  may  not  have  and  take  his  full 
"  Effeft  and  Power  in  every  Article  and  Claufe  in  the  fame  contained,  according  to  the  true 
"  Meaning  and  Conftruftion  of  the  fame,  according  to  my  Mind  and  Will,  and  upon  Condition 
tc  that  the  faid  John  my  Son  and  Heir  Apparent,  and  his  Heirs,  nor  any  other  Manner  of  Perfon 
*c  or  Perfons  to  his  Ufe,  nor  in  his  Name,  nor  lor  him,  by  him,  or  by  his  Procurement  or  Suf- 
*'•  ferance  fhall  not  vex,  trouble,  nor  fue,  nor  caufe  to  be  vexed,  troubled,  nor  fued,  any  Man- 
"*  ner  of  Perfon  or  Perfons  that  fhall  have,  or  hath  the  Cuftody,  Keeping,  and  Poffeffion  of  any 
ct  Evidences,  Charters,    Exemplifications,    Fines,    Efcripts,  Court-rolls,    Books  of  Accompt, 
*'  Muniments,  and  other  Manner  of  Writings  concerning  any  Manors,  Lands,  Tenements,  He- 
"  ditaments,  and  other  Poffeffions  and  Inheritances  mine,  or  at  Avice  my  Wife,  by  my  Deli- 
*'  verance,  Sufferance,  or  Appointment  of  or  for  the  having  and  Deliverance  of  any  fuch  Evi- 
"  dence,  Charters,  Exemplifications,  Fines,  Efcripts,  Court-rolls,  Books  of  Accompt,  Muni- 
*c  ments,  and  other  Writings,  nor  any  of  them  concerning  the  Premiffes  or  any  Parcel  thereof; 
"  And  if  my  faid  Son  and  Heir  Apparent  do  not  perform  and  fuffer  to  be  performed  all  and  every  of 
"  thefameConditionsof  his  Part  in  Form  aforefaid  expreffed,  but  fail  in  Performance  of  the  fame,orof 
"  any  parcel  thereof,  that  then  Ithe  faid  John  Trevilian  Efquire,  Son  of  the  faid  J 'ohnTrevilian  Knight, 
"  will  that  the  fame  John  Chamond,  John  Barry,  John  Cavel,  and  Conand  Englijh  fhall  after  my  Will 
"  performed  in  Form  aforefaid,  bargain  and  fell  the  faid  Manors  of  Nettleton  and  Rowdon,  with 
"  their  Appurtenances  to  any  Perion  or  Perfons,  and  to  their  Heirs  that  will  give  for  the  fame 
"  after  the  Rate  of  twenty  Years  Purchafe,  and  the  Money  for  the  fame  received,  I  will  that  the 
"  fame  John  Chamond,  John  Barry,  John  Cavel,  and  Conand  Englijh,  and  every  of  them  fhall  re- 
"  compence,  fatisfy,  content,  and  pay  every  fuch  Leffee  for  Term  of  Life,  Lives,  Years,  or  atWill, 
"  holding  any  Part  or  Parcel  of  the  Premiffes  fo  thereof,  or  of  any  Parcel  thereof,  expulfed,  vexed, 
"  troubled,  or  otherwife  incumbred  or  hurted  ;  and  the  Refidue  of  the  Money  thereof  received, 
:'  (if  any  fortune  to  remain)  to  diftribute  it  in  Deeds  of  Charity  after  the  Difcretion  of  the  faid 
"  John  Chamond,  John  Barry,  John  Cavel,  and  Conand  Englijh.     Item,  I  will  that  after  my  De- 
;'  ceafe  and  Avice  my  Wife,  that  the  faid  John  Chamond  prefent  to  every  of  the  Advowfances, 
;c  Chauntries,  and  free  Chapels,  as  often  as  the  fame  fpiritual  Promotions  fhall  become  void  by 
'  Death,  Refignation,  or  otherwife.     And  after  the  Death  of  the  faid  John  Chamond,  the  faid 
'  John  Barry,  John  Cavel,  and  Conand  Enghfh,  and  every  other  of  my  Feoffees  before  named, 
'  (except  the  faid  Lord  Bray  and  Edward  Bray)  as  they  be  named  in  the  faid  Feoffment  one  after 
e  another,  fhall  prefent  to  every  of  the  faid  Advowfons,  Chauntries,  and   Free-Chapels,  in  like 
'  Manner  as  the  faid  John  Chamond  did,  or  to  him  was  limited  to  do,  or  fhall  do.     Item,  I  will 
'  that  every  of  my  Sons  to  whom  any  of  my  Manors,  Lands,  Tenements,  and  Hereditaments 
'  be  difpofed   unto,  (except  my  Son  and  Heir)  have  all  Manner  of  Evidences,  Exemplifications, 
'  Fines,  and  other  Manner  of  Muniments  and  Writings  concerning  and  belonging  to  their  Por- 
;'  tions,  and  that  they  be  delivered  to  them  after  my  Deceafe  and  Avice  my  Wife,  when  they 
;t  fhall  be  of  the  Age  of  21  Years,  and  in  the  mean  Time  the  faid  Evidences  and  all  other  ' 
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"  ings  aforefpecified  to  remain  and  be  in  the  keeping  of  Avice  my  Wife  during  her  Life,  and  af- 
"  ter  her  Deceaie  to  remain  and  be  in  the  Cuftody  and  Keeping  of  the  aforefaid  John  Chamond, 
"  and  the  other  his  Co- feoffees  one  after  another  as  they  be  named  in  the  faid  Feoffment  (except 
"  the  faid  Lord  Bray  and  Sir  Edward  Bray).  Item,  I  will  that  my  Executors,  Recoverors,  and 
"  Feoffees  have  the  fure  Cuftody,  Keeping,  and  Poffcflion  of  other  my  Evidences,  Efcripts,  Char- 
«'  ters,  Muniments,  and  all  other  Manner  of  Writings  concerning  any  of  my  Manors,  Lands, 
<c  and  Tenements,  Hereditaments,  and  other  Poffeffions  mine,  lying  and  being  within  the  Covin- 
f*  ties  aforefaid,  and  not  to  deliver  the  fame  nor  any  of  them  to  my  faid  Son  and  Heir  Appa- 
<c  rent.  Item,  I  will  that  my  Son  and  Heir  Apparent  and  Maud  his  Wife  fhall  have,  after  my 
"  Deceafe,  13  1.  6  s.  8  d.  to  them  and  to.  the  Heirs  of  the  Body  of  the  faid  John  Tr -evil' 'an  the 
"  elder  my  Son  apd  Heir  Apparent  lawfully  begotten,  of  and  in  my  Manor  of  Whalijbbrow  in 
*'  the  County  of  Comwal,  according  to  the  Indentures  of  Covenants  between  Giles  Hill  and  me 
"  the  faid  John  Trevilian  Efquire.  Provided  always  that  it  fhall  be  lawful  to  me  the  faid  John 
"  Trevilian  Efquire,  Son  of  the  faid  John  "Trevilian  Knight,  always  during  my  Life  to  change, 
"  add,  or  dimiirfh  this  my  Will,  any  Thing  in  the  fame  notwithstanding.  In  Witnefs  whereof 
**  I  the  faid  John  Trevilian  Efquire,  Son  and  Heir  of  the  faid  John  Trevilian  Knight,  to  this  my 
*'  prefeni  Will  have  fet  to  my  Seal,  and  fubfcribed  my  Name  the  Day  and  Year  abovefaid,  in  the 
"  Prefence  of  John  Siddenham  of  Legh  Efquire,  William  Cavel  Parfon  of  Nettlecomb  Clerk,  Ed- 
mund Winter  Gentleman,  Conand  Englijh,  John  Baker,  George  Tedd  Clerk,  John  Evan,  William 
Martin,  Alice  Kympt,  James  Morris,  Conand  Silk,  John  Englijh,' and  many  others. 

By  me,  John  Trevilian'* 


<.<. 


And  the  aforefaid  Anthony,  Alexander,  John  Pollard,  John  Blackdon,  John  Davy,  John  Love- 
land,  and  Alexander  being  fo  feized  of  the  Tenements  aforefaid  with  the  Appurtenances  in  their 
Demefn  as  of  Fee,  to  the  Ufe  of.  the  aforefaid  John  Trevilian  and  his  Heirs,  their  Seizin  of  and 
in  the  Tenements  aforefaid  continued  unto  the  4th  Day  of  February  in  the  27th  Year  of  the  Reign 
of  the  aforefaid  late  King  Henry  8.  on  which  Day,  by  virtue  of  a  certain  Act  of  Parliament  of  the 
fame  late  King  then  held  at  Wejlminfier  aforefaid,  concerning  the  transferring  of  Ufes  into  Poffef- 
fion  made,  the  aforefaid  John  Trevilian  was  feized  of  the  Tenements  aforefaid  with  the  Appur- 
tenances in  his  Demefn  as  of  Fee.  And  the  fame  Jurors  further  fay  upon  their  Oath,  that  the 
faid  laft  Will  is  a  good  and  %true  Will  of  the  faid  John  Trevilian  the  Son.  And  afterwards,  viz. 
the  10th  Day  of  January  in  the  30th  Year  of  the  Reign  of  the  faid  late  King  Henry  the  eighth,  the 
aforefaid  John  Trevilian,  at  Tarn/comb  aforefaid,  fo  thereof  being  feized  died.  And  further  the 
Jurors  aforefaid  fay,  that  the  aforefaid  Avice  at  the  aforefaid  Time  of  the  Recovery  aforefaid  in 
Form  aforefaid  had,  or  ever  afterwards,  was  not  feized  of  any  Eftate  of  Freehold,  nor  had  any 
Thing  of  and  in  the  Tenements  aforefaid  with  the  Appurtenances  in  which,  &c.  And  that  one 
John  Trevilian  Son  and  Heir  of  the  aforefaid  John  Trevilian  Efquire  into  the  Tenements  aforefaid 
with  the  Appurtenances  entered,  and  was  thereof  feized  in  his  Demefn  as  of  Fee.  And  afterwards 
the  aforefaid  Avice  and  the  aforefaid  Thomas  Trevilian  at  Tarnfcomb  aforefaid  died.  And  that  af- 
terwards the  aforefaid  John  Trevilian  Son  and  Heir  of  the  aforefaid  John  Trevilian  Efquire  being 
fo  feized  of  the  Tenements  aforefaid  with  the  Appurtenances  in  which,  &c.  died  thereof  feized, 
after  whofe  Death  the  Tenements  aforefaid  with  the  Appurtenances  defcended  to  one  John  Trevi- 
lian as  Son  and  Heir  of  the  faid  John  Trevilian,  Son  and  Heir  of  the  faid  John  Trevilian  Efquire, 
Hugh  Trevilian  Son  and  Heir  of  the  aforefaid  Thomas  Trevilian  then  being  within  the  Age  of 
twenty-one  Years.  By  virtue  whereof  the  fame  John  Trevilian  Son  of  the  aforefaid  John  Son  of 
the  aforefaid  John  Trevilian  Efquire  was  of  the  Tenements  aforefaid  with  the  Appurtenances  in 
which,  &c.  feized  in  his  Demefn  as  of  Fee.  And  he  being  fo  feized  thereof,  the  aforefaid  Hugh 
afterwards,  viz,  the  8th  Day  of  May  in  the  1 8th  Year  of  the  Reign  of  the  Lady  the  Queen  now, 
into  the  Lands  and  Tenements  aforefaid  with  the  Appurtenances  in  which,  &c.  entered,  and  was 
thereof  feized.  And  being  fo  feized  thereof,  the  fame  Hugh  the  aforefaid  8th  Day  of  May  in 
the  18th  Year  abovefaid  demifed,  granted,  and  to  Farm  let  the  Tenements  aforefaid  with  the  Ap- 
purtenances in  which,  &c.  to  the  aforefaid  Nicholas  Eare,  in  Manner  and  Form  as  the  fame  Ni- 
cholas Eare  above  in  his  Declaration  hath  alledged.  By  virtue  of  which  faid  Demife  the  fame  Ni- 
cholas Eare  into  the  Tenements  aforefaid  with  the  Appurtenances  in  which,  &c.  entered,  and  was 
thereof  poffefied,  until  the  aforefaid  Nicholas  Snow,  Agnes,  and  Thomas  Elfworthy  at  the  aforefaid 
Time  when,  &c.  by  the  Command  and  in  Right  of  the  aforefaid  John  Trevilian  Son  and  Heir 
of  John,  Son  and  Heir  of  the  aforefaid  John  Trevilian  the  Teftator,  into  the  Tenements  aforefaid 
with  the  Appurtenances  in  which,  &c.  entered,  and  the  faid  Nicholas  Eare  from  his  Farm 
aforefaid  thereof  (his  Farm  aforefaid  not  yet  ended)  ejected,  expelled,  and  amoved,  and 
the  faid  Nicholas  Eare  from  his  PofTeffion  thereof  held  out,  and  yet  hold  out,  in  Man- 
ner and  Form  as  the  aforefaid  Nicholas  Eare  above  complains.  And  they  pray  there- 
5  of 
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of  the  Advice  and  Difcretion  of  the  Court  of  the  faid  Lady  the  Queen  before  the  Queen  herfelf. 
And  if  upon  the  whole  Matter  aforefaid  in  Form  aforefaid  found  it  mall  feem  to  the  laid  Court  of 
the  faid  Lady  the  Queen  here,  that  the  Entry  of  the  aforefaid  Nicholas  Snow,  Agnes,  and  Thomas 
Elfworthy  in  Form  aforefaid  made  is  not  a  lawful  Entry  upon  the  Poffeffion  of  the  aforefaid  Ni- 
cholas Bare,  then  the  fame  Jurors  fay  upon  their  Oath  that  the  aforefaid  Nicholas,  Agn:s,  and 
Thomas  Elfworthy  are  guilty  of  the  Trefpafs  and  Ejectment  aforefaid,  in  Manner  and  Form  as  the 
aforefaid  Nicholas  Eare  above  againfl  them  hath  declared  ;  and  then  they  affefs  Damages  of  the 
faid  Nicholas  Eare  by  Occafion  of  the  Trefpafs  and  Ejectment  aforefaid,  befides  his  Colls  and 
Charges  by  him  about  his  Suit  in  this  Behalf  expended,  to  \os.  and  for  thofe  Colts  and  Charges 
to  20  s.  And  if  upon  the  whole  Matter  aforefaid  in  Form  aforefaid  found,  it  fhall  feem  to  the 
faid  Court  of  the  faid  Lady  the  Queen  here  that  the  Entry  of  the  aforefaid  Nicholas  Snow, 
Agnes,  and  Thomas  Elfworthy  in  Form  aforefaid  made  is  a  lawful  Entry,  then  the  fame  Jurors  fay 
upon  'their  Oath  that  the  aforefaid  Nicholas  Snow,  Agnes,  and  Thomas  Elfworthy  are  not  guilty 
of  the  Trefpafs  and  Ejectment  aforefaid,  as  they  the  fame  Nicholas  Snow,  Agnes,  and  Thomas  Elf- 
worthy above  in  Pleading  have  aliedged,  &c. 

TH  E  Cafe  upon  the  fpecial  Verdict  is  thus.  John  Trevilian  Son  of  Sir  John  Trevilian  was  Te- 
nant in  Tail  of  the  Tenements  in  Queftion,  and  being  fole  feized  of  fuch  Eflate,  in  the  23d 
randnTakand  Year  of  the  Reign  of  King  Henry  8.  a  common  Recovery  was  had  againfl  him  and  Avice  his  Wife, 
I ^inThim^nd1  who  vouched  over  according  to  the  common  Courfe  of  common  Recoveries.  And  it  was  found 
hfs  wife^nT  that  the  "Wife  had  nothing  in  the  Tenements,  and  that  the  Recovery  was  to  the  Ufe  of  the  Huf- 
theycommon°Ver  band  and  his  Heirs.  And  the  Recoverors  entered,  and  they  being  fo  feized,  and  the  faid  John 
vouch«,  and  <j;rroUian  being  Cesluy  que  Ufe,  he  by  his  Will  made  and  pubhfhed  in  the  23d  Year  of  the  Reign 
Sa«Shthen°ofKing  Henry  8.  gave  the  faid  Tenements  to  Thomas  Trevilian  his  youngell  Son,  and  to  :the 
Lands,  butoniy  j}ejrs  of  his  Body  begotten.  And  afterwards  the  Statute  of  27  H.  8.  of  Ufes  was  made,  after 
DowerTneat  which  he  publifhed  his  faid  Will  again,  and  died  in  the  37th  Year  of  the  Reign  of  King  Henry  8. 
ihefurvivesher  an(j  jvice  furvived  him.  And  John  Trevilian  the  Son  of  the  Teftator  entered  into  the  lene- 
Jetvery  m!S  ments,  and  Avice  and  Thomas  died,  and  afterwards  John  the  Son  of  the  Teftator  died  feized, 
bartheTaii,andwherek  fa  Tenements  defcended  to  his  Son  John  Trevilian;  and  at  the  Time  of  the  Defcent, 
"fha^ibwifT  Hugh  Trevilian  the  Son  of  the  faid  Thomas  Trevilian  was  within  Age,  and  afterwards  entered,  and 
was»amedfor  mac]e  the  Leafe  to  the  Plaintiff,  and  the  Defendants  as  Servants  to  the  faid  John  Trevilian  the 
tTa^rhefCrandfonofthe  Teftator  oufted  the  Plaintiff. 

of  Dower,  s.  c.  _^nd  fa  wh0le  Queftion  in  this  Cafe  was,  whether  or  no  the  Eftate-tail,  wnich  John  Trevilian 
Relcom-  the  Teftator  had  at  the  Time  of  the  Recovery,  was  barred  by  it,  for  if  it  was  not  barred  by  the 
mon  o.  Pi.  6.  Recovery  then  the  dyin°-  feized  of  his  Son  John  Trevilian  remitted  John  Trevilian  the  Grandfon 
Bol/SerSted  of  the  Teftator  to  the  fir  ft  Tail,  and  if  it  was  barred,  then  the  Eftate  and  Right  of  Hugh  Trevi- 
touching  this  nm  fa  son  and  Heir  of  Thomas  Trevilian  the  youngeft  Son  of  the  Teftator  is  good,  and  conle- 
°ale"  quently  his  Leafe  is  of  Force.     And  it  was  objected  that  the  Recovery  was  not  effectual  to  bar  the 

FonheDcfen-  Eftate_taii,  becaufe  Avice  the  Wife  was  named  in  the  Precipe  as  Jointenant  with  her  Hufband, 
and  as  Jointenant  fhe  appeared  and  vouched,  and  the  Vouchee  entered  into  the  Warranty  admit- 
ting that  he  ought  to  warrant  to  them,  whereby  he  alfo  admitted  that  the  Wife  had  an  Eftate  in 
theVenancy,  and  had  Caufe  to  vouch,  for  if  it  was  otherwife,  it  might  deprive  them"  of  the  Be- 
nefit of  the  Warranty.     And  if  it  mail  not  be  taken  that  the  Wife  had  a  joint  Eftate  with  her 
Hufband,  then  it  fhall  be  taken  that  it  was  the  Land  of  the  Wife  only,  and  that  the  Hufband 
was  feized  in  Right  of  the  Wife,  and  fo  had  nothing  but  by  the  Coverture,  in  which  Cafe  it  is 
worfe  for  the  Plaintiff.     But  whether  it  be  taken  the  one  Way  or  the  other,  the  Eftate-tail  fhall 
not  be  barred  but  in  Refpect  of  the  Recovery  over  in  Value,  and  whether  it  be  taken  the  one 
♦  Dr.  &st«d.    Way  or  the  other,  the  Wife  furviving  mail  have  the  Recompence  in  Value  by  Conclusion,  and 
lib.  i.cap.«6.    fan  tnere  js  n0  caufe  why  the  Iffue  in  Tail  fhould  be  barred,  for  the  Reafon  *  why  an  Eftate- 
3°o,8ir  tfir   tail  is  permitted  to  be  barred  by  a  common  Recovery  is,  in  refpect  of  the  Recompence  in  Value 
o.  j  B,c.Law  which  is  or  by  PoffibiUty  may  be  rendered  for  the  Eftate  loft,  and  if  the  Wife  fhall  have  the  Re- 
TnRecov9;r,lg*  compence  in  Value,  and  not  the  Iffue  in  Tail,  then  there  is  no  Reafon  why  the  Iffue  fhould  be 
Is,2a'  barred,  or  hindered  from  being  remitted. 

And  upon  this  Objection  the  Matter  was  oftentimes  debated  as  well  at  the  Bar  as  at  the  Bench, 
Cun"'  but  I  did  not  hear  any  of  the  Arguments  in  this  Cafe  either  of  the  Counfel  or  of  the  Juftices,  but 

what  I  here  report  is  upon  the  credible  Information  of  thofe  who  were  of  Counfel  in  the  Cafe,  and 
of  others.  And  at  laft  all  the  Juftices  unanimoufly  declared  their  Opinions  to  be,  that  the  Eftate- 
tail  was  barred  by  the  Recovery.  For  it  is  exprefly  found  by  the  Verdict,  that  the  Wife  had 
as.p.Co.Litt.  nothing  in  the  Tenements  at  the  Time  of  the  Recovery,  but  that  the  Hufband  was  fole  feized  in 
vi'A&it:  Tail  ;  and  he  alone  loft  the  Tenancy,  a  and  the  Recovery  in  Value  fhall  go  to  him  who  hath  loft 
voucher  R.b.3.  the  Tenancv  and  fhall  be  of  the  like  Eftate  which  he  loft  ;  and  here  the  Hufband  only  loft  the 
pL8-  Ji  -  6  Tenancy, 
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Tenancy,  and  loft  only  an  Eftate-tail  in  it,  and  not  a  Fee-fimple,  and  fuch  Perfon   as  hath  the 
Lofs  (hall  have  the  Recompence,  and  therein  fhall  have  fuch  Eftate  as  he  hath  loft,  and  that  ought 
to  be  an  Eftate-tail  here,  to  which  the  Wife  is  a  Stranger.     And  if  the  Wife  ought  to  fue  the 
Execution,  what  Eftate  fhould  fhe  then  have  ?  None  can  fay  whether  {he  fhould  have  an  Eftate 
for  Life,  or  whether  fhe  fhould  have  an  Eftate  in  Fee-fimple,  becaufe  fhe  had  no  Eftate  at  all, 
and  what  Eftate  the  Conclufion  would  gain,  fhe  herfelf  did  not  know,  nor  did  fhe  know  what  E- 
ftate  to  claim  in  the  Land,  if  fhe  was  oufted  thereof,  nor  did  fhe  know  whether  fhe  mould  have 
a  §)uodei  deforce  at  ox  a  Writ  of  Right,  if  the  Land  was  recovered  againft  her  by  Default.     So 
that  forafmuch  as  the  Truth  now  appears  by  the  Verdict,  the  Court  ought  to  adjudge  that  fhe, 
who  had  no  Eftate  in  the  Land  recovered,  {hall  have  no  Eftate  in  the  Land  recovered  in  Value, 
nor  was  able  to  fue  Execution  of  the  Land  recovered  in  Value,  but  that  fhe  was  named  in  the 
Precipe  only  to  be  barred  of  her  b  Dower,  to  which  Purpofe  Women  are  commonly  named  in  &  s.  p.  2  co.74, 
common  Recoveiies  had  againft  their  Huibands  5  c  and  the  common  Ufage  in  this  Cafe  is  to  be  p'i77;nb'R7e8c'0y' 
regarded,  for  in  fuch  Cafes  it  has  always  been  the  Intent  of  the  Parties  before  this  Time,  that  66.  70. 
the  Wife  {hall  be  barred  of  her  Dower,  and  that  the  Eftate-tail  fhall  be  barred  alfo.  vSJitSa!0 ' 

And  Southcote  and  Gawdy  Juftices  faid,  that  if  it  fhould  be  admitted  that  the  Wife  might  fue  Dower  q.'2.  J,i. 
Execution  of  the  Lands  recovered  in  Value  againft  the  Vouchee  by  Conclufion,  yet  the  Iffue  in  3* 
Tail  might  ouft  the  Wife  thereof,  becaufe  the  Land  ought  to  be  his  d  in  refpeft  of  his  Lofs,  and  e*c°-  n\-  a. 
he  is  able  to  fay  againft  the  Wife  that  fhe  had  loft  nothing,  and  therefore  that  fhe  fhould  hold  no-  s  C°" 41' a' 
thing.     And  tho'  it  fhould  be  argued  that  the  Wife  might  have  Execution  of  the  Value  againft  d  c0.  Lite.  376. 
the  Vouchee  by  Eftoppel,  e  yet  the  Son  being  Iffue  in  Tail  fhall  not  be  bound  by  any  Eftoppel  b' 
which  his  Father  admitted  by  joining  in  Voucher  with  the  Wife,  any  more  for  the  Recompence  e2  Leon.  57. 
in  Value,  than  he  fhould  be  by  an  Eftoppel  made  by  his  Father  for  the  old  Entail,  which  is  reco-  ^on  Recov- 
vered  againft  his  Father,  and  fo  not  fubjeft  to  any  Eftoppel. 

And  becaufe  I  did  not  hear  any  of  the  Arguments  in  this  Cafe,  I  delivered  the  above  Report  to  Sir  Nota  bene  Dy  ^ 
Chriftopher  Wray  Chief  Juflice,  to  know  if  it  contained  the  true  Caufe  of  the  Judgment  of  the  Court.  Reporter. 
And  when  he  had  perufed  it,  he  delivered  it  back  to  me,  with  his  Approbation  of  it,  and  told  me  that 
he  hadfpoken  with  the  Lord  Dyer,  and  with  Man  wood  Juflice  {who  at  the  'Time  when  this  Cafe  was 
printed  was  Chief  Baron  of  the  Exchequer)  both  of  whom  agreed  in  Opinion  with  him  and  his  Compa- 
nions.    And  afterwards  Judgment  %v  as  given  accordingly,  which  here  follows. 

At  which  Day  before  the  Lady  the  Queen  at  TVeflminfler  came  the  Parties  aforefaid  by  their  There(j-ofth 
Attornies  aforefaid  •,  whereupon  all  and  Angular  the  Premifies  being  feen,  and  by  the  Court  of  the  Record. " 
faid  Lady  the  Queen  here  more  fully  underftood,  and  mature  Deliberation  being  thereupon  had,  it 
is  confidered  that  the  aforefaid  Nicholas  Eare  recover  againft  the  aforefaid  Nicholas  Snow,  Agnes,  and 
Thomas  Elfworthy  his  Term  aforefaid  of  and  in  the  Premiffes  yet  to  come,  and  his  Damages  afore-       m£ 
faid  by  the  Jurors  aforefaid  in  Form  aforefaid  affeffed,  and  alio  12  1.  6  s.  8  d.  to  the  fame  Nicho- 
las Eare  for  his  Cofts  and  Charges  by  the  Court  of  the  Lady  the  Queen  here  with  his  Affent  of 
Increafe  adjudged  ;  which  faid  Damages  in  the  whole  amount  to  13  1.   16  s.   8  d.     And  the  afore- 
faid Nicholas  Snow,  Agnes,  and  Thomas  Elfworthy  be  taken,  &c. 


6  Q^  A  Report 
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A  Report  of  a  Cafe  argued  in  the  Common  Bench  by  the  Serjeants  in  Hillary  Term  in  the 
twentieth  Tear  of  the  Reign  of  Queen  Elizabeth,  and  by  the  Juftices  in  Eafier  Term  in 
the  fame  Tear,  in  which  Term  "Judgment  was  given,  upon  a  fpecial  VerdiSi  found  in  an 
Aclion  of  Trefpafs  brought  by  William  Welcden  Plaintiff  againft  Thomas  Elkington 
Defendant.  And  the  Record  is  entered  among  the  Records  of  Eafter  Term  1 9  Eliza- 
beth, Rot.  1226,  and  was  as  follows. 


Glouceflcr. 
Declaration. 
Same  Precedent 
N.  Bendl.  308. 
Raft.  Entr.  679, 
a.  pi.  9. 


Not  guilty. 
Venire  facias. 


Venire  Facias 
Jicut  alias. 

Jury  continued. 


Pojlea. 


Jury  further 
continued. 

Tlabeas  Corpora. 


Special  Verdict. 


rfHomas  Elkington  late  of  Minchinhampton  in  the  County  aforefaid  Clothier  was  attached  to  an- 
fwer  William  Welcden  of  a  Plea,  wherefore  with  Force  and  Arms  the  Clofe  and  Houfe  of  the 
faid  William  at  Minchinhampton  he  broke,  and  his  Grafs  to  the  Value  of  40  1.  there  lately  growing 
with  certain  Cattle  eat  up,  trod  down,  and  confumed,  and  other  Wrongs  to  him  did,  to  the  great 
Damage  of  the  faid  William,  and  againft  the  Peace  of  the  Lady  the  Queen  now,  &c.  And  where- 
upon the  fame  William  by  Richard  Pitt  his  Attorney  complains  that  the  aforefaid  Thomas,  the 
2  iff  Day  of  October  in  the  10th  Year  of  the  Reign  of  the  Lady  the  Queen  now,  with  Force  and 
Arms,  &c.  the  Clofe  and  Houfe  of  him  the  faid  William  at  Minchinhampton  broke,  and  his  Grafs 
to  the  Value,  &c.  there  then  growing  with  certain  Cattle,  viz.  Horfes,  Oxen,  Cows,  Hogs,  and 
Sheep,  eat  up,  trod  down,  and  confumed,  the  Trefpafs  aforefaid  as  to  the  eating  up,  treading 
down,  and  confuming  of  the  Grafs  aforefaid  from  the  aforefaid  21ft  Day  of  Oclober  in  the  10th 
Year  abovefaid  unto  the  9th  Day  of  December  in  the  15th  Year  of  the  Reign  of  the  faid  Lady  the 
Queen  now  at  divers  Days  and  Times  continuing  ;  and  other  Wrongs,  &c.  to  the  great  Damage 
&c.  and  againft  the  Peace,  &c.  Whereupon  he  fays  that  he  is  prejudiced  and  has  Damage  to  the 
Value  of  100  I.  and  therefore  he  produces  the  Suit,  &c. 

And  the  aforefaid  Thomas  by  John  Kirle  his  Attorney  comes  and  defends  the  Force  and  Injury 
when,  &c.  and  fays  that  he  is  not  guilty  of  the  Trefpafs  aforefaid,  as  the  aforefaid  William  above 
againft  him  complains,  and  of  this  he  puts  himfelf  upon  the  Country,  and  the  aforefaid  William 
likewife.  Therefore  the  Sheriff  is  commanded  that  he  caufe  to  come  here  from  the  Day  of  the 
Holy  Trinity  in  three  Weeks  12,  &c.  by  whom,  &c.  And  who  neither,  &c.  to  recognize,  &c. 
becaufe  as  well,  &c.  At  which  Day  here  came  the  Parties,  &c.  And  the  Sheriff  hath  not  fent 
the  Writ.  Therefore  as  before  the  Sheriff  is  commanded  that  he  caufe  to  come  here  on  the  Oc- 
tave of  St.  Michael  12,  &c.  to  recognize  in  Form  aforefaid,  &c.  Afterwards  the  Procefs  between 
the  Parties  aforefaid  in  the  Plea  aforefaid  being  continued  by  the  Jury  thereof  between  them  being 
refpi  ed  here  until  this  Day,  viz.  from  the  Day  of  Eafter  in  15  Days  in  the  18th  Year  of  the 
Reign  of  the  Lady  the  Queen  now,  unlefs  the  Juftices  of  the  Lady  the  Queen  affigned  to  take 
Affizes  in  the  County  aforefaid  by  the  Form  of  the  Statute,  &c.  on  Monday  the  19th  Day  of 
March  next  paft  at  Gloucefter  in  the  County  aforefaid  had  firft  come.  And  now  here  at  this  Day 
came  as  well  the  aforefaid  William  Welcden  as  the  aforefaid  Thomas  Elkington  by  their  Attornies  a- 
forefaid.  And  the  aforefaid  Juftices  affigned  to  take  Affizes  before  whom,  &c.  have  fent  here 
their  Record  in  thefe  Words.  Afterwards  at  the  Day  and  Place  within  contained,  before  Edward 
Saunders  Knight  Chief  Baron  of  the  Exchequer  of  the  Lady  the  Queen,  and  William  Lcvelefs  Ser- 
jeant at  Law,  Juftices  of  the  faid  Lady  the  Queen  affigned  to  take  Affizes  in  the  County  of  Glou- 
cefter by  the  Form  of  the  Statute,  &c.  came  as  well  the  within  named  William  Welcden  as  the  within 
written  Thomas  Elkington  in  their  proper  Perfons.  And  the  Jurors  thereof  impanneiled  being  called, 
fome  of  them  came,  and  fome  of  them  did  not  come,  as  appears  by  the  Panel  to  this  Record  af- 
fixed. Therefore  the  Jury  aforefaid  is  further  refpited  here  until  from  the  Day  of  the  Holy  Tri- 
nity in  1 5  Days  for  Want  of  Jurors.  Therefore  let  the  Sheriff  have  the  Bodies,  &c.  After- 
wards the  Procefs  between  the  Parties  aforefaid  in  the  Plea  aforefaid  being  continued  by  the  Jury 
thereof  between  them  being  refpited  here  until  this  Day,  viz.  from  the  Day  of  Eafter  in  one 
Month  in  the  19th  Year  of  the  Reign  of  the  Lady  the  Queen  now,  and  now  heie  at  this  Day  came 
as  well  the  aforefaid  William  Welcden  as  the  aforefaid  Thomas  Elkington  by  their  Attornies  aforefaid. 
And  the  Jurors  thereof  impanneled  being  called,  fome  of  them,  viz.  Francis  Wye  Efquire,  Wil- 
liam Chandler,  Henry  Winchcomb,  William  Houfe,  William  Faukes,  John  Mucklow  Gentleman,  John 
Freeman  of  Burton,  Auncel  Saundford,  John  Ailway  of  Taint  on,  Edward  Tomlinfon,  Richard  Arun- 
del, and  John  Hilip  came.  Who  to  fay  the  Truth  of  the  Premiffes  being  chofen,  tried,  and  fworn, 
fay  upon  their  Oath  that  long  before  the  aforefaid  Time  of  the  Trefpafs  aforefaid  above  fuppofed 
to  be  done,  one  William  Wind  fore  Knight  late  Lord  Windefore  now  deceafed  was  feized  of  one 
Mefluage,  one  Water-mill  called  Longfrths,  and  three  Parcels  of  Meadow  called  Doddings,  Hen- 
tals,  and  Cleycomb-mead  in  Minchinhampton  aforefaid,  in  which  the  Trefpafs  aforefaid  is  fuppofed 
to  be  done,  in  his  Demefn  as  of  Fee.  And  being  fo  feized  thereof,  the  fame  William  late  Lord 
Windefore  the  1 6th  Day  of  March  in  the  35th  Year  of  the  Reign  of  Lord  Henry  late  King  of  Eng- 
land the  eighth,  demifed  the  faid  Tenements  with  the  Appurtenances  to  one  Thomas  Davis,  to 
8  have 
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have  and  to  hold  the  faid  Tenements  with  the  Appurtenances  to  the  fame  Thomas  Davis  his  Exe- 
cutors and  Affigns  from  the  Feaft  of  the  Annunciation  of  the  bleffed  Mary  the  Virgin  then  next  fol- 
lowing, unto  the  End  and  Term  of  60  Years  from  thence  next  following,  fully  to  be  compleat. 
By  virtue  of  which  Demife  the  aforefaid  Thomas  Davis,  after  the  aforefaid  Feaft  of  the  Annuncia- 
tion of  the  bleffed  Mary  the  Virgin,  into  the  Tenements  aforefaid  with  the  Appurtenances  entered, 
and  was  thereof  poffeffed.  And  being  fo  thereof  poffeffed,  the  fame  Thomas  Davis  afterwards, 
viz.  the  22d  Day  of  Auguft  in  the  37th  Year  of  the  Reign  of  the  faid  late  King  Henry  the  eighths 
made  and  declared  his  laft  Will  and  Teftament  in  Writing,  and  by  the  fame  Teftament  gave  and 
bequeathed  the  Tenements  aforefaid  with  the  Appurtenances  in  Manner  and  Form  underwritten 
in  thcfe  Words. 

"  Item,  I  will  that  J  ok  an  Davis  my  Wife  fhall  have  and  occupy  all  fuch  Meffuages  and 
<c  Lands  with  the  Appurtenances  as  are  contained  in  my  Leafe  of  Long fort hs,  Doddings,  Hentalsi 
"  and  Cleycomb-mead,  with  all  the  Appurtenances  contained  in  the  faid  Leafe,  for  fo  many  Years 
f*  as  the  faid  J  oh  an  fhall  fortune  to  live.  And  after  her  Deceafe  I  give  and  bequeath  theRefidue 
"  of  the  Years  of  the  faid  Leafe  then  not  expired  unto  Francis  Davis  my  younger  Son,  and  to 
"  his  Affigns." 

And  further  the  aforefaid  Thomas  Davis  by  his  fame  Teftament  conftituted  and  ordained  the  a- 
forefaid  J  oh  an  his  fole  Executrix  of  his  Teftament  aforefaid,  as  by  the  faid  Teftament  to  the  Ju- 
rors aforefaid  in  Evidence  fhewn  more  fully  appears.  And  the  aforefaid  Thomas  Davis  of  the  Te- 
nements aforefaid  with  the  Appurtenances  in  Form  aforefaid  being  poffeffed,  afterwards,  viz.  the 
20th  Day  of  September  in  the  37th  Year  of  the  Reign  of  the  faid  late  King  Henry  the  eighth,  died 
thereof  in  Form  aforefaid  poffeffed,  having  whilft  he  Jived,  and  at  the  Time  of  his  Death,  Goods 
and  Chatties  fufficient  to  pay  and  fatisfy  all  his  Debts  and  Legacies,  befides  the  faid  Demife. 
After  the  Death  of  which  faid  Thomas  Davis,  the  aforefaid  Johan,  the  10th  Day  of  November  in 
the  Year  of  the  Lord  1 545,  proved  and  infinuated  the  Teftament  aforefaid  of  the  aforefaid  Tho- 
mas Davis  in  the  Prerogative  Court  of  Thomas  late  Archbifnop  of  Canterbury,  of  all  England  Pri- 
mate and  Metropolitan,  becaufe  the  fame  Thomas  Davis  whilft  he  lived,  and  at  the  Time  of  his 
Death,  had  Goods,  Rights,  or  Credits  in  divers  Diocefes  or  peculiar  Jurifdiclions  within  this 
Realm  of  England,  and  the  Adminiftration  of  all  and  lingular  the  Goods,  Rights,  and  Credits  of 
the  faid  Thomas  Davis,  and ,  his  Teftament  in  any  wife  concerning,  to  the  aforefaid  Johan,  Exe- 
cutrix in  the  Teftament  named  for  the  well  and  faithfully  adminiftring  of  the  fame,  by  the  fame 
late  Archbifhop  was  committed.  And  afterwards,  viz.  the  10th  Day  of  December  then  next 
following,  the  fame  Johan  into  the  Tenements  aforefaid  with  rhe  Appurtenances  entered, 
and  claimed  to  have  and  occupy  the  fame  Tenements  with  the  Appurtenances  for  Term  of 
her  Life,  the  Remainder  thereof  to  the  faid  Francis,  according  to  the  Form  and  Effect  of  the 
Legacy  aforefaid.  By  Reafon  whereof  the  fame  Johan  was  of  the  Tenements  aforefaid  with  the 
Appurtenances  poffeffed.  And  the  aforefaid  Johan  of  the  Tenements  aforefaid  with  the  Appur- 
tenances in  Form  aforefaid  being  poffeffed,  before  the  aforefaid  Time  when,  &c.  viz.  the 
Day  of  in  the  6th  Year   of  the    Reign  of  Lord  Edward  late    King  of  England  the 

fixth,  took  to  Hufband  one  Richard  Herbert  Efquire.  And  afterwards,  viz.  the  24th  Day  of 
Auguft  in  the  4th  and  5th  Years  of  the  Reign  of  Lord  Philip  and  Lady  Mary  late  King  and  Queen 
of  England,  the  aforefaid  Francis  Davis  died  inteftate,  after  whofe  Death  the  aforefaid  Richard 
Herbert  and  Johan  his  Wife,  by  the  Names  of  Richard  Herbert  Efquire  and  Johan  his  Wife  fole 
Executrix  of  the  laft  Will  and  Teftament  of  the  aforefaid  Thomas  Davis,  the  1  ft- Day  of  December 
in  the  4th  and  £th  Years  of  the  Reign  of  the  faid  late  King  and  Queen  Philip  and  Mary,  by 
their  certain  Writing  fealed  with  their  Seals,  and  to  the  fame  Jurors  in  Evidence  fhewn,  bearing 
Date  the  fame  Day  and  Year,  bargained,  fold,  gave,  granted,  and  affigned  to  one  Thomas  Car- 
penter and  Richard  Hojkins  all  their  Intereft,  Right,  Title,  and  Term  of  Years  then  to  come  and 
not  expired  of  and  in  the  faid  Tenements  with  the  Appurtenances  in  which,  &c.  and  all  the  E- 
ftate  of  the  faid  Richard  and  Johan  in  the  fame  ;  to  have,  hold,  and  enjoy  the  faid  Tenements 
wnh  the  Appurtenances,  and  the  faid  Intereft  and  Term  of  Years  abovefaid  of  and  in  the  Tene- 
ments aforefaid  with  the  Appurtenances,  to  the  faid  Thomas  Carpenter  and  Richard  Hojkins,  and 
to  their  Affigns,  and  to  their  fole  Ufe  and  Behoof,  unto  the  full  End  and  Term  of  the  faid  60 
Years.  And  afterwards,  viz.  the  13th  Day  of  January  then  next  following,  the  aforefaid  Thomas 
Carpenter  and  Richard  Hojkins,  by  their  certain  Writing  fealed  with  their  Seals,  and  to  the  Jurors 
aforefaid  in  Evidence  fhewn,  bargained,  fold,  gave,  granted,  and  affigned  to  the  aforefaid  Rich- 
ard Herbert  and  Johan  all  their  Intereft,  Right,  Title,  and  Term  of  Years  th  -n  to  come  and  not 
expired  of  and  in  the  Tenements  aforefaid  with  the  Appurtenances;  to  have,  hold,  and  enjoy  the 
Tenements  aforefaid  with  the  Appurtenances,  and  the  faid  Intereft  and  Term  of  Years  of  and  in 
the  fame,  to  the  faid  Richard  Herbert  and  Johan  his  Wife,  and  to  their  Affigns  to  their  fole  Ufe 
and  Behoof,  during  the  faid  Term  of  60  Years.  And  afterwards,  viz.  the  joth  Day  of  February 
in  the  Year  of  the  Lord  1564,  the  Adminiftration  of  all  and  fingular  the  Goods,  Rights,  and 
Credits  .which  belonged  to  the  aforefaid  Francis  Davis  at  the  Time  of  his  Death,  by  Matthew  by 
divine  Permiffion  then  Archbifhop  of  Canterbury,  of  all  England  Primate  and  Metropolitan,  was 

committed 
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committed  to  one  Mary  Welcden  Wife  of  the  aforefaid  William  Welcden.  And  afterwards,  viz. 
the  14th  Day  of  June  in  the  9th  Year  of  the  Reign  of  the  Lady  the  Queen  now,  the  aforefaid 
Richard  Herbert,  by  the  Name  of  Richard  Herbert  of  Minchinhampton  in  the  County  of  Gloucefter 
Efquire,  by  his  certain  Writing  fealed  with  his  Seal,  and  to  the  Jurors  aforefaid  in  Evidence 
fhewn,  gave,  granted,  and  affigned  to  one  Charles  Somerfet  Efquire,  Thomas  Herbert  Efquire, 
Brother  of  hiri  the  laid  Richard,  and  John  Waters,  all  his  Intereft,  Right,  Title,  and  Term  of 
Years  then  to  come  and  not  expired  ot  and  in  the  Tenements  aforefaid  with  the  Appurtenances, 
and  alfo  all  the  Eftate  of  him  the  faid  Richard  Herbert  in  the  fame  ;  to  have,  hold  and  e  joy  the 
faid  Tenements  with  the  Appurtenances,  among  other  Things,  and  the  faid  Intereft  and  Term. 
of  Years  of  and  in  the  faid  Tenements  with  the  Appurtenances,  to  the  aforefaid  Charles  Somerfet, 
Thomas  Herbert,  and  John  Waters,  and  to  their  Affigns,  to  their  fole  Ufe  and  Behoof,  unto  the 
full  End  and  Term  of  the  faid  60  Years.  And  afterwards,  viz.  the  28th  Day  of  April  in  the 
10th  Year  of  the  Reign  of  the  Lady  the  Queen  now,  the  aforefaid  Charles  Somerfet,  Thomas  Her- 
bert, John  Waters,  and  Richard  Herbert,  by  a  certain  Indenture  made  between  the  fame  Richard 
Herbert,  Charles  Somerfet,  Thomas  Herbert,  and  John  Waters  of  the  one  Part,  and  one  John  Scu- 
damore  Efquire  and  George  Vaughan  Gentleman  of  the  other  Part,  (which  other  Part  fealed  with 
the  Seals  of  the  aforefaid  Richard  Herbert,  Charles  Somerfet,  Thomas  Herbert,  and  John  Waters,  to 
the  Jurors  aforefaid  in  Evidence  was  ftiewn)  for  and  in  Confideration  of  a  Marriage  to  be  had  and 
folemnized  between  one  Charles  Herbert  Gentleman,  Son  and  Heir  Apparent  of  the  faid  Richard 
Herbert,  and  Johan  Aglum  Widow,  then  late  Wife  of  Walter  Aglum  Gentleman  deceafed,  gave, 
granted,  and  affigned  to  the  aforefaid  John  Scudamore  and  George  Vaughan  as  well  the  Tenements 
aforefaid  with  the  Appurtenances  in  which,  &c.  as  alfo  all  their  Right,  Title,  and  Intereft  of  and 
in  the  fame  Tenements  with  the  Appurtenances,  and  alfo  all  the  Term  of  Years  in  the  fame  then 
to  come  and  not  expired  ;  to  have  and  to  hold  the  fame  to  the  fame  John  Scudamore  and  George 
Vaughan,  their  Executors  and  Affigns,  during  all  the  Refidue  of  the  faid  Term  of  60  Years.  And 
afterwards,  viz.  the  20th  Day  of  May  in  the  abovefaid  10th  Year  of  the  Reign  of  the  Lady  the 
Queen  now,  the  aforefaid  Johan  the  Wife  of  the  aforefaid  Richard  Herbert,  Executrix  of  the  Tef- 
tament  of  the  aforefaid  Thomas  Davis,  died,  after  whofe  Death  the  aforefaid  William  Welcden  now 
Plaintiff,  before  the  aforefaid  Time  when,  &c.  viz.  the  21ft  Day  of  OtJober  in  the  10th  Year  of 
the  Reign  of  the  Lady  the  Queen  now,  by  virtue  and  by  Reafon  of  the  aforefaid  Letters  of  Ad- 
miniftration  to  the  aforefaid  Mary  the  Wife  of  the  aforefaid  William  Welcden  yet  living  by  the  a- 
forefaid  Matthew  late  Archbifhop  of  Canterbury  in  Form  aforefaid  committed,  into  the  Tenements 
aforefaid  with  the  Appurtenances  entered,  and  was  thereof  pofiefTed  :  Upon  the  PofTeffion  of 
•which  faid  William  Welcden  thereof  the  aforefaid  Thomas  Elkington  afterwards,  viz.  the  aforefaid 
Time  when,  &c.  into  the  Tenements  aforefaid  with  the  Appurtenances,  as  Servant  of  the  afore- 
faid John  Scudamore  and  George  Vaughan,  and  by  their  Command,  entered,  and  the  CLfe  and 
Houfe  afoiefaid  in  the  fame  Tenements  with  the  Appurtenances  broke,  and  the  Grafs  aforefaid 
there  then  growing  with  the  Cattle  aforefaid  by  the  Time  aforefaid  eat  up,  trod  down,  and  con- 
fumed,  as  the  aforefaid  William  Welcden  above  againft  him  complains.  But  whether  upon  the 
whole  Matter  aforefaid  by  them  above  in  Form  aforefaid  found,  the  Entry  of  the  aforefaid  Thomas 
E!kington  into  the  Tenements  aforefaid  with  the  Appurtenances  upon  the  PofTeffion  of  the  faid  Wil- 
liam Welcden  is  lawful,  or  not,  the  Jurors  aforefaid  are  wholly  ignorant,  and  thereof  they  pray  the 
Advice  of  the  Juftices  and  of  the  Court  here,  &c.  And  if  upon  the  whole  Matter  aforefaid  it 
fhall  feem  to  the  Court  of  the  Lady  the  Queen  here  that  the  faid  Entry  of  the  aforefaid  Thomas 
Elkington  into  the  Tenements  aforefaid  with  the  Appurtenances  upon  the  PofTeffion  of  the  aforefaid 
William  Welcden  is  not  lawful,  then  the  Jurors  aforefaid  fay  upon  their  Oath  that  the  aforefaid 
Thomas  Elkington  is  guilty  of  the  Trefpafs  aforefaid,  as  the  aforefaid  William  Welcden  above  againft 
him  complains  ;  and  then  they  affefs  the  Damages  of  the  faid  William  Welcden  by  Occafion  of 
the  faid  Trefpafs,  befides  his  Cofts  and  Charges  by  him  about  his  Suit  in  this  Behalf  expended, 
to  8  1.  and  for  thofe  Cofts  and  Charges  to  40  s.  And  if  it  fhall  feem  to  the  Court  of  the  Lady  the 
Queen  that  the  aforefaid  Entry  of  the  aforefaid  Thomas  Elkington  into  the  Tenements  aforefaid 
with  the  Appurtenances  upon  the  PofTeffion  of  the  aforefaid  William  Welcden  is  lawful,  then  the 
fame  Jurors  fay  upon  their  Oath  aforefaid  that  the  fame  Thomas  Elkington  is  not  guilty  of  the  Tref- 
pafs aforefaid,  as  he  the  fame  Thomas  Elkington  above  has  alledged. 

And  for  that  a  certain  Box  of  preferved  Barberies,  and  Sugar  called  Sugar-candy,  and  fweet  Roots 

called  Liquorifh,  were  found  with  the  aforefaid  John  Muck'.ow,  one  of  the  Jurors  aforefaid,  after 

he  had  departed  from  the  Bar  here  to  advife  together  with  the  other  Jurors  aforefaid  of  fayino-  their 

*  Note,  he  only  Verdict  in  the  PremifTes,  therefore  the  fame  *  John  Mucklow  is  committed  to  the  Prifon  of  the 

was  puni/hed,     Lady  the  Queen  of  the  Fleet,  until  he  fhall  have  made  a  Fine  with  the  Lady  the  Queen  on  that 

ther  j°>ror.^°ho  Account,  &c.     And  afterwards,  viz.  the  10th  Day  of  May  in  this  fame  Term  comes  the  aforefaid 

had  not  oftend-  J0kn  Mucklow  by  the  Keeper  of  the  Perfon  aforefaid  to  the  Bar  here  brought,  and  prays  that  he 

42. h!^.*.  °"  may  be  admitted  to  make  a  Fine  with  the  Lady  the  Queen  by  Occafion  of  the  PremifTes,  and  he 

%  Roi.  r.  73.    is  admitted  &c.  by  Pledges.     Which  faid  Fine  is  affeered  by  the  Juftices  here  at  20  s.     Therefore 

the  fame  John  Mucklozv  go  thereof  quietly,  &c. 

And 
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And  becaufe  the  Juftices  here  will  advife  themfelves  of  and  upon  the  Premiffes  before  they  give 
Judgment  thereon,  Day  is  given  to  the  Parties  aforefaid  here  until  on  the  Morrow  of  the  Holy 
Trinity ',  to  hear  their  Judgment  thereon,  becaufe  the  fame  Juftices  hereof  not  yet,  &c. 

T  T  appears  by  the  Record,  that  William  Welcden  has  brought  an  Action  of  Trefpafs  in  the  Com-  Le^e  for  Years 
•*■  mon  Bench  againft  Thomas  Elkington  for  breaking  his  Clofe  and  Houfe  at  Minchinhampton  in  the^vla^othe/?c." 
County  of  Gloucefter  the  21ft  Day  of  Otlober  in  the  10th  Year  of  the  Reign  of  Queen  Elizabeth.  LzndtohisWife 
And  the  Defendant  pleaded,  not  guilty.     And  the  Jury  found  that  William  Lord  Windefore  was^reye^rasn^e 
feized  in  Fee  of  the  Tenements  in  which  the  Trefpafs  is  fuppofed  to  be  done,  and  leafed  them  the fraii live,  and 
1 6th  Day  of  March  in  the  2£th  Year  of  King  Henry  8 .  to  one  Thomas  Davis  for  60  Years  from  the  !?err>her  Def h' 

r-  ■  r  tii  r    >i         •  r    11  1  1  f  the  Kemainder 

Feaft  of  the  Annunciation  of  our  Lady  then  next  following,  fully  to  be  compleat.     After  which  of  the  Years  un^ 
Feaft  Thomas  Davis  entered,  and  was   poffeffed,  and  being  fo  poffeffed,  he  in  the  37th  Year  of^^/^Af- 
King  Henry  8.  made  his  laft  Will  in  Writing,  and  thereby  gave  and  devifed  the  faid  Tenements  infigns,  and  makes 
Form  following,  viz.  he  devifed  that  Johan  Davis  his  Wife  mould  have  and  occupy  all  the  Tene-^fc'enJ*j™" 
ments  for  fo  many  of  the  Years  as  (he  mould  happen  to  live,  and  after  her  Death  he  gave  and  de-the  widow  en- 
vifed  the  Refidue  of  the  Years  of  the  faid  Leafe  not  expired  to  Francis  Davis  his  younger  Son,f0rsthaenLe\Sa'y* 
and  to  his  Afiigns.     And  he  made  his  faid  Wife  his  Executrix,  and  died  in  the  fame  37th  Yearthe  So"  <&<*', 
of  King  Henry  8.  being  poffeffed  in  Form  aforefaid,  and  having  whilft  he  lived,  and  at  the  Timew?dowdi«ebe- 
of  his  Death,  Goods  and  Chatties  (befides  the  faid  Leafe)  fufficient  to  pay  and  fatisfy  all  his  Debts fore. the  L.cafe  h 
and  Legacies.     And  after  his  Death,  and  in   the  Year  of  our  Lord  1545,  the  faid  Johan  proved  adjured,  *Zt 
the  Will  in  the  Prerogative  Court,  becaufe  the  Teftator  at  the  Time  of  his  Death  had  Goods  andjh.isisa§°0d 
Debts  in  divers  Diocefes  or  peculiar  Jurifdictions  within  this  Realm  of  England.    And  afterwards RemaLdeVand 
fhe  entered  into  the  Tenements,  claiming  to  have  and  occupy  them  for  Term  of  her  Life,  the  Re- *at  th^Devife 
maincler  thereof  to  tbe  faid  Francis,  according  to  the  Form  and  Effect  of  the  faid  Legacy,  where-  tion  of  theTand 
by  the  faid  Johan  was  poffeffed  of  the  faid  Tenements.     And  (he  being  fo  poffeffed  took  to  Huf-^j."^fffe,aaDe" 
band  one  Richard  Herbert.     And  afterwards  in  the  5th  Year  of  Queen  Mary  the  faid  Francis  theitfeiftotheWife, 
Son  died  inteftate.     And   afterwards   in  the  fame   5th   Year  of  Queen   Mary  the  faid  Richard^J^1^^" 
Herbert  and  his  Wife  by  Deed  gave  and  granted  to  two  others  all  their  Intereft,  Right,  Title,  Legacy  to  her  h 
and  Term  of  Years  then  to  come  and  not  expired  of  and  in  the  faid  Tenements  ;  to  have  and  to^/a™^.0";0'' 
hold  the  faid  Tenements,  and  the  faid  Intereft  and  Term  of  Years  aforefaid  in  the  faid  Tenements,  to  the  son  aifo, 
to  the  faid  two  Perfons  and  to  their  Ufe  unto  the  End  of  the  faid  60  Years.     And  afterwards  the^ ble1|nlrInte"' 
faid  two  Perfons  gave  back  to  the  faid  Richard  Herbert  and  his  Wife  their  faid  Intereft,  Right,  and.  the  fame 
and  Terrh  of  Years  of  and  in  the  faid  Tenements ;  to  have  and  to  hold  the  faid  Tenements  and  ^  L^itfe/f 
Intereft  of  Years  to  them  during  the  faid  Term  of  60  Years.     And  afterwards,  viz.  the  10th  Day  ai?d  that  this  is' 
of  February  in'the  Year  of  our  Lord  1564,  the  Adminiftration  of  the  Goods  of  the  faid  FrancisthltboteTam 
the  Son  was  committed  to  Mary  Welcden  the  Wife  of  the  Plaintiff.    And  afterwards,  viz.  in  the  gth t0  the  Wife  a°- 
Year  of  Queen  Elizabeth,  the  faid  Richard  Herbert  granted  all  his  Intereft  and  Term  of  and  in  theS^^6 
faid  Tenements  to  Charles  Somerfet,  Thomas  Herbert,  and  John  Waters,  who  granted  it  over  toa.Co.ntinse?cy» 
John  Scudamore  and  George  Vaughan.     And  afterwards,  viz    the  20th  Day  of  May  in  the  1  oth STong,  andTe. 
Year  of  the  Reign  of  Queen  Elizabeth,  the  faid  Johan  the  Wife  of  the  Teftator  died,  after  whofe  In.tereft' !s  deter- 
Death  the  Plaintiff,  by   Reafon  of  the  faid  Letters  of  Adminiftration  granted   to  his  Wife  nowDeS/roAat 
living,  entered  into,  the  faid  Tenements,  upon  the  Poff-fiion  of  whom  the  Defendant  at  the  Time (hehasnoPower 
of  the  Trefpafs  alledged,   as  Servant  to  the  faid  Scudamore  and  Vaughan,  and  by  their  Command,  Term a^inft  the 
entered,  and  broke  the  laid  Clofe  and  Houfe,  and  did  the  Trefpafs,  &c.     But  whether  the  Entry  Son'  ar>y  more 
of  the  Defendant  was  lawful  or  not,  the  Jury  did   not   not   know,  and  thereof  they  prayed  thevife"^^^" 
Advice  of  the  Juftices.     And  if  upon  the  whole  Matter  it  fhould  feem  to  the  Court  that  the  En_tra!lfPofedinthe 
try  of  the  Defendant  upon  the  Plaintiff  was  not  lawful,  then  they  faid  that  the  Defendant  was TeiWhadfU 
guilty  of  the  Trefpafs,  and  then  they  affeffed  Damages,  &c.     And  if  the  Entry  of  the  Defendant  behqu,eathed  the 
was  lawful,  then  they  faid  that  the  Defendant  was  not  guilty.  theVon/andaT- 

And  becaufe  a  Box  of  preferved  Barberies,  and  Sugar-candy,  and  Liquorifh  were  f  und  with'"™^.^^" 
John  Mucklow,  one  of  the  Jury,  after  he  was  departed  from  the  Bar,  the  faid  Mucklow  was  com- ^patioVLd ufe 
mitted  to  the  Fleet,  until  he  had  made  a  Fine  to  the  Queen,  and  afterwards  in  the  fame  Termd^herUft6 
the  faid  Mucklow,  being  brought  to  the  Bar  by  the  Keeper  of  the  Prifon,  prayed  that  he  might inwhlchMan- 
be.  admitted  to  make  a  Fine  to  the  Queen  ;  and  he  was  admitted  by  Pledges,  which  Fine  was  here  h^\tt% 
affeffed  by  the  Juftices  at  20  s.  and  the  faid  Mucklow  was  difcharged.  conftmedand 

And  upon  this  Verdict  Judgment  was  prayed  for  the  Plaintiff  by  Baber  and  Anderfon  Serjeants,  o^t^maice 
And  it  was  objected   by  Popham  and  Windham  Serjeants   on  the  Part  of  the  Defendant  that   the«oodboth  the 
Plaintiff  fhould  be  barred,  becaufe  the  Jury   have  found  againft  him,  as  they  took  it.     For  they  fo^hTintenfo? 
have  found  that  Thomas  Davis  the  Teftator,  being  poffeffed  of  the  Term,  devifed  that  Johan  histhe  Devifor. 
Wife  fhould  have  and  occupy  all  the  Tenements  for  fo  many  of  the  Years  as  he  fhould  live,  and  fims^to  be'tak- 

t-o  •  .  en  in  this  Cafe 

that  the  Devife  to  the  Wife  did  not  amount  to  an  exprefs  Eftate  for  Life,  but  upon  a  Limitation  only,  viz.  if  me  lived  fo  long,  for  if  it  had  amounted  to  an  Eftate 
for  Life,  (as  it  was  obje&ed)  it  would  have  fwallowed  up  the  whole  Term,  an  Eftate  for  Life  being  in  Judgment  of  Law  greater  than  for  Years  in  which  Cafe  no 
Remainder  could  be  appointed  over.  S.  C.  Dy.  358.  pi.  50.  N.  Bendl.  308.  Crompt.  J.  C.  64.  b.  Swinb.  197,  198.  Godolph.  Orph.  Leg.  361,  36a.  Nelf.  Lex  Tef- 
tam.  1  s6,  290,  554.  LawofTeftaments  &c.  91.  Vin.  Abr.  tit.  DevifeK.pl.  14.  L.  pi.  10.  D.  a.  pi.  10.  For  the  Point  of  Remainder  See  10'co.  47.  a.  1  Rol.  R. 
357.  Wentw.  Oft,  of  Exec.  217.  Vide  Cro.  J.  461.  Crompt.  J.  C  53.3.  And  touching  the  Power  of  difpofing  of  the  Term  by  the  firft  Devifee,  See  Wentw.  Oft"! 
of  Exec.  138. 
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that  after  her  Death  he  devifed  the  Refidue  of  the  Years  unexpired  to  Francis  Davis  his  Son,  and 
to  his  Afiigns,  and  that  he  made  his  faid  Wife  his  Executrix,  and  died,  and  that  the  Wife  prov- 
ed the  Teftament,  and  took  a  fecond  Hufband,  and  that  fhe  and  her  Hufband  granted  the  Term 
to  Strangers.  In  which  Cafe  divers  Things  are  confiderable.  Firft,  whether  or  no  by  this  De- 
vife  the  Teftator  gave  to  the  Wife  as  Legatory  the  whole  Term,  or  only  Part  of  it.  Secondly, 
if  he  did  not  give  the  whole,  but  Part,  then  whether  or  no  this  Eftate  or  Intereft  which  the  Wife 
hath,  is,  by  her  Entry,  an  Execution  of  the  Legacy  and  of  the  whole  Eftate  as  well  to  Francis 
as  to  herfelf.  Thirdly,  admitting  that  it  is  or  is  not  an  Execution  thereof,  whether  or  no  the  In- 
tereft intended  to  Francis  is  utterly  excluded  by  the  Grant  of  the  Term  made  by  the  Wife  and  her 
fecond  Hufband  to  the  two  Strangers. 
For  the  Defen-  And  upon  thefe  Points  the  Matter  was  debated  by  the  Serjeants  the  laft  Hilary  Term,  and  by 
dant.  the  Juftices  this  prefent  Easier  Term  20  Eliz.     But  I  did  not  hear  the  Argument  of  Baber  Ser- 

»Godoiph"6rPh.jeant,  nor  of  Mead  and  Mounfon  Juftices,  and  only  Part  of  Popham's  Argument.  And  as  to  the 
Leg.  442, 476-  firft  Point,  it  was  faid  that  when  the  Teftator  died,  and  the  Wife  entered  into  the  Land,  fhe 
6  ibid".  had  two  Titles,  the  one  as  Executrix,  the  other  as  Legatory,  and  fhe  a  might  chufe  which  fhe 

d  P°BuW38Cc)"  wou^  ftand  t0-  b  For  if  fhe  chofe  the  Intereft  which  the  Law  firft  vefted  in  her  as  Executrix, 
eswirib.  90!  then  by  that  Election  fhe  waived  the  other  Intereft  as  Legatory,  (which  fhe  might  well  do,  c  for 
fDco277'Pb59;n°  Legatory  is  compellible  to  take  the  Legacy  againft  his  Will)  and  if  fhe  chofe  the  Intereft  veft- 
2Bac.Abr.435.ed  in  her  as  Legatory,  then  fhe  did  not  hold  as  Executrix,  "for  that  which  fhe  held  as  Executrix 
3BaciAbr.488.fljg  jie]^  to  another's  Ufe,  eand  that  which  fhe  held  as  Legatory,  fhe  held  to  her  own  Ufe;  fo 
«r£rJXvin?'that  by  the  Election  of  the  one  the  other  Intereft  was  deftroyed  and  confounded.  And  when  fhe 
Abr.  tit.  Execu-entered,  her  firft  f  Title  was  as  Executrix,  for  as  Executrix  fhe  had  the  Term  in  a  Manner  before 
*°iLccn^iP6 /<r'r Entry,  and  as  Executrix  fhe  might  have  s  aliened  the  Term  before  Entry,  wherefore  in 
Atiderfinet  Pe-  Order  to  make  her  Election,  h  fome  Circumftance  was  necefTary  to  be  ufed,  to  fhew  whether  fhe 
{M^Foriftt!  would  aflent  to  the  Legacy  or  refufe  it.  And  then  when  fhe  entered,  claiming  to  have  and  oc- 
Executor,  being  cupy  the  Tenements  for  Term  of  her  Life,  with  the  Remainder  over,  according  to  the  Legacy 
e^terfgener'aiiy  (as  the  JUI7  have  found),  admitting  for  Argument's  Sake  that  this  was  an  Execution  of  the  L,e- 
without  claim  gacy,  yet  fhe  had  in  her  the  whole  Term  and  the  whole  Intereft,  for  the  Words  of  the  Teftament 
of  ^ItiJe&oT  are>  1  hat  fhe  fhould  have  and  occupy  all  the  Tenements  for  as  many  of  the  Tears  asfhejhould  live,  that 
it  is  faid  that  he  is,  for  as  long  Time  as  fhe  fhould  live,  and  it  is  as  much  as  if  the  Teftator  had  faid,  that  fhe 
Executor!  andS  fhould  have  the  Term  during  her  Life.  In  which  Cafe  he  could  not  limit  or  appoint  a  Remain- 
ed as  Legatory,  der  over,  *  for  a  Time  for  Life  is  in  Judgment  of  Law  larger  than  a  Time  for  Years.  k  And  if 
3o'co.747P.  k9'  one  who  has  a  Term  for  Years  grants  it  to  another  during  his  Life,  it  is  as  much  as  if  he  had 
3  RcJ.  Abr.6i9.p-rantecj  it  during  all  the  Years,  for  the  Limitation  for  Life  is  as  great  as  a  Limitation  for  all  the 
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348.pi/19.  '"Years,  and  comprehends  in  Judgment  of  Law  all  the  Years,  for  inafmuch  as  a  Time  for  Life  is 
2b1c'  lbr' 4I«"  §reater  tnan  a  Time  for  Years,  therefore  the  leffer  is  included  in  the  greater.     And  fo  the  whole 
Godoiph.  otph!  Term  and  Eftate  was  given  to  the  Wife  here,  from  whence  it  follows  that  the  Remainder  is  void. 
ies- 13|'  |x3g  And  hereupon  Popham  faid  it  had  been  held,  '  that  if  one  has  a  Leafe  for  Years  of  Land,  and 
Wentw.  off.  of  grants  to  another  all  his  Term  which  fhould  be  to  come  at  the  Time  of  his  Death,  this  Grant 
acTa/cff  1    ls  vo^'  f°r  m  tnat  ne  w'^  ^old  t'ie  Term  during  his  own  Life,  thereby  he  holds  it  for  a  Time 
Sed  Contra  Cro.' which  is  as  long  as  he  has  an  Intereft  in  the  Land,  fo  that  there  is  no  Certainty  that  the  Term 
Poft23  p:' 3'    w*^  ever  commence;  and  therefore  the  Grant  fo  made  is  void.     And  the  Lord  Dyer  in  his  Ar- 
c«wa>K.3vide    gument  afterwards  affirmed  that  fuch  Grant  could  not  be  good  to  commence  after  the  Death  of 
swinb.  9 1,  94.  njm  wn()  na(j  tne  Term,  but  he  faid  that  in  a  Cafe  which  lately  came  before  the  Juftices  of  the 
203.°skin.' 536.  King's  Bench  upon  a  Pojlea,  m  where  LefTee  for  Years  granted  by  Deed  all  his  Term  to  another, 
Wentw.  off.  of  habendum  to  the  Grantee  from  the  Time  of  the  Death  of  the  Grantor,  it  was  adjudged  that  the 
**show27p.  c.  habendum  was  void,  and  that  the  Term  paffed  prefently,  becaufe  the  PremifTes  of  the  Deed  and 
2°3Ed  6  b     tne  habendum  could  not  ftand  together ;  for  by  the  PremifTes  of  the  Deed  the  Term  was  grant- 
Grants'  1 54.    '  ed  prefently,  and  then  the  habendum,  which  would  make  the  Term  commence  after  Death,  was 
b^n  c  \       inconfiftent  with  the  PremifTes,  and  could  not  make  any  Intereft  to  pafs,  becaufe  the  Time  when 
1  Co."  15*5.  a.     it  fhould  pafs  was  thereby  made  incertain,  for  by  the  habendum  the  Grantor  intended  to  referve  to 
^B°ift 7l'  f°'  himfelf  the  Eftate  or  Intereft  as  long  as  he  fhould  live,  and  that  the  Years  which  were  to  come 
Godb.  2?.  '     after  his  Death  fhould  pafs,  which  could  not  be,  becaufe  when  he  referved  it  for  his  Life,  there- 
3  Leon.  86.      •    n     referve(j  it  for  all  the  Term  which  he  had,  for  a  Time  for  Life  is  greater  than  a  Time  for 
iRoi.  Abr. 848.  Years  ;  and  therefore  inafmuch  as  the  habendum  and  the   PremifTes  could  not  ftand  together,  the 
p1; c4;  2s0h°w'    Court  adjudged  that  the  Term  paffed  by  the  PremifTes  of  the  Deed,  rather  than  the  habendum 
1  Lev.  ^Copen- fhould  deftroy  the  whole.     But  in  the  other  Cafe  where  LefTee  for  Years,  without  any  habendum, 
iT^frCutiam. grants  to  another  all  his  Term  which  fhall  be  to  come  at  the  Time  of  his  Death,  the  whole  fhall 
Sed  comra       De  totally  void,  becaufe  it  is  but  one  entire  Sentence.     And  fo  the  Serjeants  faid  that  in  the  prin- 
pi.  i."        4  'cipal  Cafe  the  Wife,  to  whom  the  Term  was  given,  had  the  whole  Term  during  her  Life,  and 
m  see  the  Cafe^  tne  Limitation  of  the  Refidue  of  the  Term  which  was  to  come  at  the  Time  of  her  Death  was 
20Eiiz.Dy.27a! void.     "And  hereupon  Windham  cited  the  Cafe  in  9  H.  5.  where  a  Man  was  feized  in  Fee,  and 
p!i3°j Lil\ v:  made  a  Leafe  for  10  Years,  and  afterwards  he  made  another  Leafe  for  6  Years,  to  commence  the 
s.  p.  Hob.  171.  fame  Day  on  which  the  firft  Leafe  commenced,  and  afterwards  the  LefTee  for  6  Years  made  a 
1  ^'see'fki'n   -Leafe  to  another  for  4  Years,  rendering  6  1.  per  ann.  and  afterwards,  and  during  the  4  Years, 
535!  the  LefTee  for  10  Years  furrendered  his  Term  to  the  firft  LefTor,  and  afterwards  the  LefTee  for  6 

pi.^'.9H's' 8'  Years  brought  an  Action  of  Debt  againft  the  Leffee  for  4  Years,  for  24  1.  being  the  Rent  in  Ar- 
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rear  for  the  4  Years  at  the  faid  Rate  of  6  1.  per  ann.  and  it  was  the  Opinion  of  Martin  Juftice,  that 
the  Action  of  Debt  did  not  lie,  wherefore  the  Plaintiff  there  traverfed  the  Leafe  for  10  Years,  be- 
caufe  if  the  Leafe  for  10  Years  was  made,  the  Leafe  for  6  Years  was  void,  bfor  when  the  Leffor  b  s.  p.  Ante 
had  made  a  Leafe  for  10  Years,  during  that  Term  he  could  not  contract  with  another  for  a4^(e)-43*(a)- 
Leafe  to  take  Effect  within  that  Time,  for  which  Reafon  his  Leafe  for  6  Years  afterwards  made 
to  commence  the  fame  Day  with  the  tormer  Leafe  was  abfolutely  null  and  void  :  And  altho'  the 
Leffee  for  10  Years  afterwards  furrendered  his  Eftate,  yet  the  Leafe  for  6  Years  could  not  take 
Effect,  becaufe  it  was  void  at  the  Beginning,  the  greater  Term  of  10  Years  having  made  the  Con- 
tract for  the  leffer  Term  void,  for  the  Leffee  for  10  Years  had  the  Land  for  all  the  6  Years  and  more, 
fo  that  the  Intereft  for  6  Years  was  utterly  void.  And  fo  in  the  principal  Cafe  here  the  Wife  had 
the  Land  for  the  whole  Term,  and  then  the  Teftator  could  not  limit  it  or  any  Part  of  it  to  an- 
other during  the  Time  that  the  Wife  had  it  From  whence  it  follows  that  the  Plaintiff,  who 
claims  by  the  Remainder  which  was  void,  fhall  be  barred. 

But  admitting  that  the  Wife  had  not  the  whole  Eftate  in  the  Term  given  to  her  by  the  exprefs 
Words  of  the  Will,  but  that  the  Words  (that  the  Wife  Jhould  have  and  occupy  all  the  Tenements 
for  as  many  of  the  Tears  as  fhe  fhould  live)  fhall  be  interpreted  not  to  give  her  the  Term  itfelf,  but 
only  the  Occupation  thereof,  yet  the  other  Words,  by  which  the  Teftator  gave  the  Refidue  of 
the  Years  unexpired,  after  the  Death  of  the  Wife,  to  Francis  his  Son,  imply  that  the  Wife  fhould 
have  the  Term  during  her  Life,  and  by  Implication  they  amount  to  a  Gift  of  the  Term  to  the 
Wife  for  her  Life.  c  And  hereupon  Popham  cited  the  Cafe  in  13  H.  7.  where  a  Man  devifed  allc  h.  13H.  7, 
his  Goods  to  his  Wife,  and  that  after  the  Death  of  the  Wife,  his  Son  and  Heir  fhould  have  theD7e'vffc  ".'  Br°a 
Houfe,  there  notwithstanding  the  Houfe  was  not  exprefly  devifed  to  the  Wife,  yet  forafmuch  as 
it  was  the  Intent  of  the  Devifor  that  the  Son  mould  not  have  the  Houfe  during  the  Life  of  his 
Mother,  therefore  by  Implication  fhe  fhould  take  an  E  it  ate  for  Life  in  the  Houfe,  to  which  all 
the  Juftices  in  that  Cafe  agreed.  So  in  the  principal  Cafe  (it  was  faid)  altho'  it  fhould  be  taken 
that  the  Words  of  the  Will  did  not  exprefly  give  the  Term  to  the  Wife  during  her  Life,  but  only 
the  Occupation  of  the  Land,  yet  forafmuch  as  the  Teftator  gave  the  Term  to  Francis  his  Son 
after  the  Death  of  the  Wife,  therein  it  appears  to  be  his  Intent  that  the  Wife  fhould  have  it  dur- 
ing her  Life,  and  therefore  the  Term  was  by  Implication  prefently  given  to  the  Wife,  and  fhe 
had  it  as  fully  as  if  it  had  been  given  to  her  by  exprefs  Words.  So  that  whether  fhe  had  it  the 
one  Way  or  the  other,  no  Remainder  could  be  limited  to  Francis  the  Son,  and  confequently  the 
Plaintiff  has  no  Title  or  Intereft  by  Reafon  of  the  Letters  of  Administration  of  the  Goods  of 
Francis,  but  fhall  be  barred. 

As  to  the  fecond  Point,  viz.  if  the  Entry  of  the  Wife  was  an  Execution  of  the  whole  Eftate  as    zPo;ntj 
well  to  Francis  the  Son  as  to  herfelf,  it  was  faid  that  the  Plaintiff  in  Right  of  his  Wife  the  Ad- 
miniftratrix  of  Francis  cannot  enter,  unlefs  the  Remainder  or  Intereft  which  he  claims  was  exe- 
cuted in  the  Life  of  the  Wife  of  the  Teftator,  for  there  was  no  fufficient  Affent  had  after  the 
Death  of  the  Wife  of  the  Teftator.     And  if  fo  be  that  the  Eftate  is  given  only  to  Francis  the  Son, 
and  nothing  to  the  Wife  but  the  Occupation  or  Ufe,  or  the  Profits  thereof,  (as  fome  of  the  Coun- 
fel  on  the  other  Side  have  collected  from  the  Senfe  of  the  Words,  according  to  their  own  Expo- 
sition of  them)  then  there  was  no  Execution  of  the  Term  in  the  Son,  for  the  Eftate  or  Term  is 
one  Thing,  and  the  Occupation  thereof  is  another  Thing,  for  the  Occupation  or  taking  of  the 
Iffues  is  nothing  but  a  Profit  a  prender,  and  is  a  diftinct  Thing  from  the  Eftate.     And  therefore 
her  Entry  and  Claim  of  ff-r  own  Intereft,  which  was  but  a   Profit,  could  not  be  an  Execution 
of  the  Eftate  itfelf,  which  is  another  Thing.     d  As  if  a  Man  has  a  Leafe  for  Years,  and  devifes^s. p.  iR0i.r. 
out  of  it  a  Rent  or  Common  to  A,  and  devifes  the  Leafe  itfelf  to  B.  and  dies,  and  his  Executors  ¥** f£j£'dd"'m 
pay  the  Rent,  or  affent  that  A.  the  Devifee  of  the  Common  fhall  put  in  his  Cattle,  and  ufe  the/>«-j&«.Bridgmi 
Common,  this  is  no  Affent  that  B.  the  Devifee  of  the  Term   fhall  have  the  Term,  nor  is  it  an Go'doiTo*7^ 
Execution  of  the  Term,  for  the  Term  is  one  Thing,  and  the  Profit  out  of  it  is  another  Thing.  Leg.  244. 
c  But  if  a  Man  has  a  Term  for  20  Years,  and  devifes  4  Years  to  one,  and  the  Remainder  or^^-°p0^ 
Remnant  of  the  Term  to  another,  there  if  the  Executors  affent  that  the  Devifee  for  4  Years  fhall  541.   But  it 
enter,  and  he  does  fo,  this  Affent  goes  to  him  in  Remainder,  and  is  an  Execution  of  the  whole Aflint'tothe 
Term  as  well  to  him  in  Remainder  as  to  the  Devifee  for  4  Years,  for  the  firft  Eftate  and  the  Re- Devife  of  the 
mainder  is  all  of  one  fame  Thing,  f;>  that  the  Affent  to  the  one  is  an  Affent  to  the  other.     Butfen™0lstha"jfef~e 
the  Occupation  of  the  Land  is  a  different  Thing  from  the  Eftate  in  the  Land  itfelf.     And  to  prove or  Common, 
that  the  Execution  of  the  Occupation  of  a  Thing  is  not  an  Execution  of  the  Thing  itfelf,  Popham\\_  3/Godoiph? 
cited  the  Cafe  in  37  H.  6.  f  where  A.  being  poffeiTed  of  a  Book  called  a  Grail,  devifed  it  to  B.0rPn'Leg-  36°. 
one  of  his  Executors,  to  have  and  ufe  for  Term  of  his  Life,  and  after  his  Death,  the  Remain- e  s.  p.  1  Finch, 
der  to  C.  in  the  fame  Manner  for  Term  of  his  Life,  and  after  his  Death,  the  Remainder  to  the  ]*[]  \Jo"ot,h. 
Parifhioners  of  a  Church  for  ever,  and  died,  and  B.  the  Executor  took  the  faid  Book,  and  held  °rPh- Leg.  148, 
it  by  Force  of  the  faid  Devife,  and  afterwards  B.  died,  and  C.  to  whom  the  Remainder  was  ap-244" 
pointed  took  the  Book,  and  in  an  Action  of  Trefpafs  brought  againft  him  for  the  Book,  he  would fT- 37 H.6. 30, 
have  juftified  upon  this  Matter,  and  could  nor,  becaufe  the  Devife  proves  in  itfelf  that  the  Pro  Bro.i 3.Tan«6o> 
perty  of  the  Book  was  always  in  the  Executors  to  the  Ufe  of  the  Teftator,  and  not  in  the  De- 6l-^-Wms-3- 
vifees,  for  they  had  but  the  Occupation  and  Ufe  of  it  for  their  Lives,  fo  that  they  had  no  Pro- 2  Finch  i7i, 
perty  in  it,  but  the  Property  continued  in  the  Executors,  who  were  to  deliver  it  to  the  Parifhio- Poft  54*- 
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tiers  after  the  Death  of  B.  and  C.  From  which  Cafe  (it  was  faid)  it  appears  that  the  Execution 
of  him  who  has  but  the  Occupation  of  a  Thing  is  no  Execution  to  another  who  has  the  Occupa- 
tion after  him,  for  their  Occupations  are  feveral  and  diftinft  from  each  other,  nor  is  it  any  Exe- 
cution to  him  to  whom  the  Property  is  given.  So  in  the  principal  Cafe,  if  it  fhall  be  taken  that 
nothing  is  devifed  to  the  Wife  but  the  Occupation  of  the  Term,  and  that  the  Property  of  it  is 
devifed  to  the  Son,  the  Execution  of  the  Occupation  is  no  Execution  of  the  Property. 

And  Windham  faid  that  no  Affent  could  be  given  to  Francis  until  it  was  known  whether  he 
mould  have  any  Thing  or  not,  or  if  the  Wife  had  furvived  the  Term,  he  fhould  have  had  no- 
thing, and  therefore  an  Affent  in  the  Life  of  the  Wife  is  void.  And  he  alfo  faid,  that  if  the 
Wife  fhall  be  adjudged  to  have  nothing  by  the  Devife  but  the  Occupation  of  the  Term,  fuch 
Occupation,  which  is  but  a  Profit  out  of  the  Land,  fhall  be  merged  in  the  Land  being  in  the 
Hands  of  the  Wife,  for  fhe  hath  the  Property  of  the  Term  in  her  before  it  fhall  be  in  the  Son, 
and  the  Thing  itfelf  extinguifhes  the  Profit  arifing  out  of  it. 
s  Point.  -As  to  the  third  Point,  viz.  if  Francis  was  excluded  of  the  Intereft  intended  him  by  the  Grant  made 

by  theWife  and  her  fecond  Hufband,  Popham  faid  that  he  was  utterly  excluded.  For  when  the  Tefta- 
tor  devifed  that  his  Wife  fhould  have  and  occupy  all  the  Tenements  during  her  Life,  and  after  her 
Death  that  his  Son  fhould  have  them,  if  this  fhall  not  be  adjudged  an  abfolute  Devife  to  the 
Wife,  yet  at  leafl  fhe  thereby  had  the  whole  entire  Intereft  upon  Condition  or  upon  Determina- 
tion, viz.  that  if  fhe  died,  then  her  Eftate  fhould  be  void.     For  to  give  all  his  Term  to  his  Wife 
during  her  Life,  and  to  give  all  his  Term  to  his  Wife  if  fhe  fhall  fo  long  lives  feems  to  be  all  of 
one  Effect.     For  when  he  fays,  "  during  her  Life,"  he  fhews  his  Intent  to  be  that  her  Eftate 
fhall  end  with  her  Life,  for  if  he  meant  that  her  Eftate  fhould  continue  longer  than  for  her  Life, 
it  was  idle  to  put  in  the  Words,  "  during  her  Life,"  or  "  for  as  many  Years  as  fhe  fhall  live." 
So  that  to  give  the  Term  during  her  Life,  or  for  as  many  Years  as  fhe  fhall  live,  or  if  fhe  fhall  fo 
long  live,  or  provided  that  if  fhe  dies,  the  Devife  fhall  be  void,  feems  to  be  all  of  one  Effect, 
if  fo  be  that  the  Mention  of  her  Life  has  any  Effect  or  Operation  at  all.     And  if  fo  be  that  the 
Words  (during  her  Life)  are  Words  of  Limitation  or  Condition,  then  the  Executors  fhall  take 
Advantage  thereof,  and  not  Francis  the  Son,  who  is  a  Stranger ;  for  fuch  Condition,  or  fuch  Ex- 
pectation to  have  the  Term  upon  her  Death,  is  nothing  but  a  Poflibility,  and  whether  it  be  cal- 
led a  Poflibility  or  a  Condition,  or  any  Thing  elfe,  it  cannot  be  granted  or  limited  to  any  other 
who  is  a  Stranger.     For  it  is  a  Thing  which  goes  in  Privity,  as  Conditions,  and  fuch  like,  do, 
which  are  given  by  Law  to  Privies  only,  and  cannot  be  limited  or  granted  to  others  who  are 
Strangers,  as  the  Son  is  here,  but  the  Executors  ought  to  take  Benefit  of  fuch  Things  of  Privi- 
ty.    And  here  inafmuch  as  the  Wife  herfelf  was  Executrix,  and  fhe  and  her  fecond  Hufband 
granted  the  Term  over  to  two  others,  thereby  they  granted  this  Poflibility  or  Condition  by  Way 
of  Extinguifhment,  and  therefore  there  is  no  Perfon  that  fhall  take  Benefit  of  any  Determina- 
tion by  the  Death  of  the  Wife.     So  that  whether  the  Wife  had  an  abfolute  Eftate  in  the  Term 
without  Remainder,  or  whether  fhe  had  an  Eftate  upon  Condition  or  Determination  by  her  Death, 
the  Grant  of  her  and  of  her  Hufband  took  away  and  extinguifhed  fuch  Condition  or  Determina- 
tion, and  made  the  Eftate  of  the  Grantees  of  the  Term  good  and  abfolute  and  indefeafible;  for 
which  Reafon  nothing  accrued  to  the  Adminiftratrix  of  Francis,  and  fothe  Plaintiff  ought  to  be 
barred. 
e  Com™  for  the     But  the  Serjeants  of  Counfel  for  the  Plaintiff,  and  all  the  Juftices,  argued  to  the  contrary.    For 
Plaintiff.         when  the  Teftator  devifed  that  J  oh  an  his  Wife  fhould  have  and  occupy  all  the  Tenements  for  as 
many  of  the  Years  as  fhe  fhould  happen  to  live,  therein  he  expreffed  his  Intent  to  be,  that  fhe 
a  8  Co.  95.  b.  fhould  have  the  Tenements  during  her  Life,  a  for  *'  as  many  of  the  Years  as  fhe  fhould  live," 
*  See  Ante  273  and  "during  her  Life"  is  all  one.     b  For  if  I  demife  Land,  to  have  and  to  hold  from  Hour  to 
W'  Hour,  or  from  Month  to  Month,  or  from  Year  to  Year,  during  40  Years,  it  is  a  good  Leafe 

for  40  Years.  And  fo  if  I  leafe  Land,  to  have  from  Day  to  Day,  or  from  Week  to  Week,  or 
from  Month  to  Month,  or  from  Year  to  Year  during  the  Life  of  the  Leflee,  and  I  make  Livery, 
this  is  a  good  Leafe  for  Life.  And  fo  fuch  Grant  of  a  Rent  or  of  a  Reverfion  fhould  be  a 
good  Grant  for  Life,  for  fuch  Form  of  Speech  is  but  a  Circumlocution  of  Life,  for  to  have 
from  Month  to  Month  during  Life,  or  from  Year  to  Year  during  Life,  and  to  have  dur- 
ing Life,  is  all  one,  becaufe  he  that  has  a  Thing  for  Life,  has  it  from  Day  to  Day,  or  from 
Month  to  Month  during  his  Life.  For  an  Hour,  Day,  Month,  and  Year  are  but  parti- 
cular Parts  of  Time,  which  run  into,  and  are  contained  in,  a  greater  Time.  And  fo  here 
the  Teftator  by  Circumlocution  hath  given  the  Leafe  to  his  Wife  during  her  Life,  fo  that  it  is 
evident  to  every  Man  that  it  was  his  Intent  that  his  Wife  fhould  have  the  Leafe  during  her 
Life.  And  (during  her  Life)  is  a  Limitation  here,  and  is  as  much  as  to  fay,  that  fhe  fhall  have 
the  Land  during  the  Leafe,  if  fhe  lives  fo  long,  and  fuch  is  the  Senfe  of  the  Words  (during  her 
Life).  And  if  fhe  fhould  happen  to  die  during  the  Leafe,  then  it  is  alfo  evident  to  every  Man 
that  it  was  the  Teftator's  Intent,  by  his  Gift  to  the  Son,  that  the  Son  fhould  have  the  Leafe  dur- 
ing the  Refidue  of  the  Years  which  fhould  be  then  to  come. 

And  inafmuch  as  the  Intent  of  the  Teftator  is  evident  by  thefe  Words,  it  is  the  Office 
e  See  Ante  162  of  the  Court,  as  Jnderfon  and  Manwood  faid  (and  as  Mounfon  Juftice  alfo  afterwards  laid 
BToks^tredt- to  me)  f°  to  rnarfhal  and  conftrue  the  Words  that  the  e  Intent  may  take  Place,  and  the 
ed.  Thing  be  effected,    and  not  deftroyed,    if  any    Senfe  at  all    can  be  made  of  them    by  Law. 

8  Then 
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Then  here  it  appears  to  the  Court  that  the  Leafe  was  made  for  60  Years  from  the  Feaft  of  theLeflce  for  Years 
Annunciation  of  our  Lady  in  Anno  35  H.   8.  fo  that  the  Leafe  would  end  in  the  Year  of  bur  Jj*"^?* 
Lord  l6oa.     And  it  was  the  Will  of  the  Teftator  that  his  Wife  fhould  have  the  Land  for  as  Land  to  his 
many  of  the  Years  as  fhe  fhould  live,  and  no  longer,  and  that  his  Son  fhould  have  the  Refidue.  ^e/°-tahse 
Then  in  order  to  fet  the  Eftates  devifed  in  a  clear  Light,    and  to  make  them  ftand  with  the  Law,  Years  as  ihe  fhall 
fuppofe  that  the  Eftate  limited  to  the  Son  had  been  firft  expreffed,  and  the  Wife's  Eftate  laft,  as  £  Delf' tie 
if  he  had  devifed  that  the  Son  fhould  have  the  Land  from  the  Death  of  his  Wife  unto  the  End  ofRem«nder  of 
the  Term,  or  unto  the  Annunciation  of  our  Lady  in  the  Year  of  our  Lord  1604,  and  fuppofe  Ji^ohisSo"* 
further  that  he  had  devifed  the  Land  to  his  Wife  during  her  Life,  would  not  this  Form  of  Words  ^J>»llbecon- 
have  ferved  the  Turn  of  both  the  Wife  and  the  Son  ?  and  would  not  the  Law  have  warranted  Devil  of the 
every   Part  of  this  Devife  ?  Moft  certainly  it  would.     And,  Sir,  fo  much  is  done  in  the  prefent  j£™Jg  ^ 
Devife  of  the  Teftator,  for  his  Devife  is  in  Subftance  to  that  Purpoie,  and  his  Words  amount  to  Death  of  the 
*q  much      And  it  is  the  Office  of  the  Court  to  adjudge  what  Part  of  the  Sentence  precedes,  and  We>  ,andTf- 

db  uiui-u.       .liu"    ■"-  -  •■_    .  j       y  11,         terwardsaDe- 

what  follows,  and  they  ought  fo  to  place  them  that  the  one  Part  may  not  deltroy  the  other,  butvifeoftheOc- 
that  each  may  ftand  together.     And  hereupon  Manwood  put  this  Cafe.     a  If  A.  is  feized  in  Fee  ?£$£$$& 
of  Land    and  devifes  it  to  B.  and  to  his  Heirs,  and  afterwards  in  the  latter  Part  of  his  Will  he  Life,  in  order 
devifes  a  Rent  of  40  J.  out  of  the  Land  to  C.  with  Claufe  of  Diftrefs,  this  is  a  good  Devife  of  the S^seTtL 
Rent  to  C.  and  a  o-ood  Devife  of  the  Land  to  B.  and  yet  the  Land  was  firft  devifed,  fo  that  the  like  Conftrdci 
fubfequent'  Devife^of  the  Rent  out  of  it  may  feem  to  fome  who  are  ignorant  of  the  Matter  to  be^^s*^ 
repugnant  •,  but  it  is  the  Office  of  the  Court  fo  to  marfhal  the  Words  which  are  fpoken  at  one  there  cited  upon 
Time,  that  the  one  Part  may  be  confiftent  with  the  other,  and  therefore  the  Devife  of  the  Rented™ 
Ihall  be  conftrued  to  precede  the  Devife  of  the  Land,  by  which  Means  all  Repugnancy  will  be 
avoided'.     And  fo,  he  laid,  there  was  a  like  Cafe  in  the  King's  Bench,  b  where  LefTee  for  Years apJ;^^llS 
devifed  his  Leafe  to  his  Son  during  the  whole  Term,  and  neverthelefs  in  was  his  Will  that  his  tfiuiftTxg*. 
Wife  fhould  have  the  Land  during  her  Life,  and  this  was  there  taken  to  be  a  good  Devife  of  the0^0^0^; 
Term  to  the  Wife  as  long  as  file  lived,  yet  there  the  whole  Term  was  firft  given  to  the  Son,  but  327!  Poft  4;i 
the  Court  fo  expounded  the  Words  that  the  Intent  of  the  Teftator  might  be  obferved,  which  was^  \f t°J; R" 
that  the  Wife  fhould  firft  have  the  Term  during  her  Life,  and  the  Son  afterwards :  So  that  the  Bottom.  iFinch 
Words,  by  which  the  Term  was  firft  devifed  to  the  Son,   were  in  Senfe  placed  laft,  and  the  g;  ^hof 
Devife 'to  the  Wife,  which  was  fubfequent,  was  in  Conftru&ion  made  precedent.     And  this  Sort  Wilis  30.   so 
of  Expofition  will  by  no  Means  feem  ftrange  to  us,  if  we  do  but  caft  our  Eyes  back,  and  confider  in  £JS?e?  SJf 
•what  Manner  the  Judges  in  former  Times  have  expounded  the  Words  of  Wills.     c  For,  Anderfon^  a.  in  Fee, 
faid,  it  appears  in  21  R.  2.  that  a  Man  devifed  certain  Tenements  to  one  for  Life,  the  Remainder  D^ik"flS^ 
for  Life,  the  Remainder  over  to  the  Church  of  St.  Andrew  in  Holborn,  and  upon  this  Devife  thefame.Landt°fi. 
Parfon  of  the  Church,  after  the  Death  of  the  Tenants  for  Life,  fued  an  Ex  gravi  querela  to  have  Parts' J  the* 
Execution,  and  the  Devife  was  adjudged  good,  and  it  was  awarded  that  the  Plaintiff  fhould  have^11.*1"11  '^ 
Execution,  and  yet  the  Church  was  not  Perfona  capax,  but  the  Juftices  confidered  the  Intent  of  u0n 'of  the  Law" 
the  Teftator,  which  was,  that  the  Parfon  fhould  have  it,  and  not  the  Church,  and  therefore  they  ^^fj0^- 
.conftrued  the  Words  fo  as  to  preferve  the  Intent,  and  not  to  de.ftroy  it.     d  So,  he  faid,  it  was  that  it'fhaii'be0 
lately  adjudged  in  Lingen's  Cafe,  that  where  a  Man,  after  the  Statute  of  27  H.  8.  ofUfes,  devifed™^^* 
that  his  Feoffees  fhould  be  feized  to  the  Ufe  of  A.  in  Fee,  this  was  a  good  Devife  of  the  Land  to  mainder  in  Fee, 
A     ■and  vet  at  the  Time  of  the  Devife  the  Devifor  had  not  nor  could  he  have  any  Feoffees  feized  Cr°'  ,E- 9-  p1>2> 
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to  his  Ufe,  but  his  Intent  was  that  A.  fhould  have  the  .Land,  and  agreeably  to  that  Intent  the  And  fee  where 
Court  conftrued  the  Will.     c  And  upon  this  Ground  is  the  Cafe  adjudged  in  38  Aff.  where  a^™* 
Man  deviled  Land  to  be  fold  by  his  Executor,  and  to  make  Diftribution  of  the  Money  for  his  been  tranfp0fed 
Soul,  and  he  was  offered  Money  for  the  Land,  but  not  to  the  Value,  for  which  Reafon  he  hdd.£g^j*j 
the  Land  in  his  Hands  for  two  Years,  and  took  the  Profits  to  his  own  Ufe,  without  doing  anyHoh  75.  pi.  93'. 
Thing  for  the  Soul  of  the  Teftator,  and  it  was  adjudged  that  the  Heir  might  enter  upon  him,*  St*,^ ,Bi 
becaufe  he  had  broken  the  Intent  of  the  Teftator,  inafmuch  as  he  had  not  aliened  the  Land,  norP°fts4°;  ' 
converted  the  Profits  of  it  to  the  Ufe  of  the  Soul  of  the  Teftator :  So  that  without  any  Words  of  b 
Condition  the  Judges  expounded  the  Will  to  create  a  Condition,  becaufe  that  appeared  to  them  to  64?™nsee  lit' 
be  the  Intent  of  the  Teftator.     Wherefore  inafmuch  as  the f  Intent  is  the  principal  Point  to  be  con- like  Cafe  p°» 
fidered  in  Wills,  and  the  Words  ought  to  be  conftrued  and  applied  fo  as  to  perform  that  Intent,  ^nJSJT" 
it  is  reafonable  and  the  Office  of  the  Judges  to  make  fuch  Expofition  of  the  Words  in  the  prefent 
Cafe    as  is  agreeable  to  the  Intent  of  the  Teftator,  and  confiftent  with  the  Law  of  the  Realm,  and  t  P.  2t.  R  2r 
that 'is    to  conftrue  the  latter  Devife  to  the  Son  to  precede  the  former  Devife  to  the  Wife,  which  £itz-D£vife  27- 
Expofition  is  confonant  to  Law  and  Lquity.  tion  77. 

'  And  as  to  what  has  been  faid,  that  there  was  an  Incertainty  in  the  Eftate  limited  to  the  Son,  for Ante  3x5  (i>). 
it  mi°-ht  have  happened  that  the  Wife  had  outlived  the  Years,  and  then  nothing  would  haveds  c  p^h 
accrued  to  the  Son,  by  Reafon  of  which  Incertainty  the  Eftate  limited  to  the  Son  fhall  be  void  •,  i5Eiiz.Dy.323. 
a*  ro  this,  although  there  was  an  Incertainty  when  the  Term  would  commence  in  the  Son,  s  yet?1;^  TlLeon- 

da    «a#  Hi",    *»•**»*>     D  .  J  .  IT  nrii  jh*       .  r3'3   *Lcon.  41, 

in  Contracts  if  there  is  a  Certainty  upon  an  Incertainty,  the  Law  allows  fuch  to  be  good.        As  if  3  Leon.  167, 
I  make  a  Leafe  toA.  habendum  from  the  Time  of  the  Death  of  I.  S.  unto  the  Feaft  of  St.  Mkhael^^™-™- 
which  fhall  be  in  the  Year  of  our  Lord  1600,  there  I.  S.  may  poffibly  outlive  the  Feaft,  which  \f.i  B«wrii.  52. 
he  does,  the  Leafe  fhall  be  void  •,  and  fo  on  the  other  Hand  he  may  poffibly  die  before  the  fad?L?j\As£r±e 
Feaft    and  then  the  Leafe  fhall  be  good.     So  that  although  there  is  an  incertain  Commencement  Point  Bro.  De- 
found'ed  upon  a  Contingency,  yet  upon  that  Contingency  there  is  a  certain  End  •,  and  fuch  con-^^f^f" 
ditional  Leafes  are  good,  as  Anderfon  and  Manwood  faid.     '  And  Anderfon  faid,  if  a  Man  devifes  aw.  611.pi.10. 
fo  many  of  the  Years  of  his  Term  as  J.  S*   fhall  name*  and  J.  S.  afterwards  names  a  certain  e  j8  Afs.  pi.  v 


Bro.   Condi- 


tion 21  ?.  Devife  19.  Fitz.  Entry  congeable  46.     Bro.  124.  Litt.  §  3S3,  Dy.  127.  pi.  52.  1  Leon.  43.  4  Leon.  75.  iBulfr.  192.  f  See  Ante   162   (m). 

C  Ante  273  (h).  k  Vin.  Abr.  tit.  Eftate  Y.  a,  pi.  tj.  *  Swinb.  aco.  Godolph.  Orph.  Leg.  349,  §.  6.   Vin.  Abr.  tit.  Devife  D.pl.  4. 
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Number  of  Years,  the  Devife  is  good,  but  if  he  does  not  name  any,  the  Devife  is  void.     So,  he 

faid,  if  Leffee  for  Years  grants  to  A.  that  if  J.  S.  dies,  A.  mall  have  his  Term,  this  is  a  good 

Grant  conditionally.     And  fo,  he  faid,  if  one  grants   to   another  that  if  he  can  obtain  the  good 

Will  of  the  Leffor,  he  fhall  have  his  Term,  there  if  he  performs  the  Condition,  he  (hall  have  the 

kH.  9.  h.  6.     Term,  or  otherwife  not.     b  And  upon  this  Ground  Manwood  cited  a  Cafe  which  is  put  by  Strange 

MainwnanceV  in  9  H.  6.  in  Maintenance,  viz.  if  I  grant  to  A.  that  if  my  Tenant  for  Life  dies  during  my  Life, 

wing.  Max.      then  a.  fhall  have  the  Land  for  the  Term  of  10  Years,  and  afterwards  my  Tenant  for  Life  is 

Ante  83' (e).10'  impleaded,  A.  may  lawfully  maintain  him,  and  yet  it  is  doubtful  whether  he  fhall  have  the  Term 

or  not.     From  which  Cafe,  he  faid,  it  appears  that  a  Leafe  for  Years  may  be  made  upon  an  In- 

certainty,    and  although  it  is  doubtful  whether  the  Leafe  fhall  ever  commence,  or  not,  yet  upon 

that  Incertainty  the  Leffee  may  maintain  the  Tenant  of  the  Land,  which  he  could  not  do,  if  he 

had  no  Intereft  in  him  in  the  Judgment  of  the  Law.     So  in  the  principal  Cafe  here  although  the 

Commencement  of  the  Eftate  limited  to  the  Son  was  incertain,  yet  it  might  be  certain  upon  a 

Contingency,  viz.  upon  the  Death  of  the  Wife,  which  was  then  to  come,  whereby  the  Incertainty 

would  be  removed,  and  be  reduced  to  a  Certainty.     And  by  her  Death  the  Eftate  limited  to  the 

Son,  which  his  Adminiftratrix  now  hath,  was  made  good,  and  fo  the  Eftate  limited  to  the  Wife 

and  to  the  Son  ftand  well  together. 

A  Devife  of  the      And  as  to  what  has  been  faid,  that  that  which  the  Wife  had  by  the  Devife  was  but  the  Occupa- 

LSd-^kEfFea  tion  of  the  Land,  and  no  Part  of  the  Term  or  Intereft  itfelf,  and  therefore  that  the  Occupation'  of 

a  Devife  of  the  the  Wife  was  no  Execution  of  the  Term,  which  is  a  diftinct  Thing;  to  this  Man-wood  and  the 

thaufAeOc-    Lord  Dyer  faid  that  it  is  not  fo,  for  the  Intereft  limited  to  the  Wife,  and  the  Intereft  limited  to 

cupation  is  de-    the  g^  js  0f  one  f/ame  Thing,  and  not  of  diftinct  Things.     For,  they  faid,  that  which  is  limited 

Tutor  for ae  xe~  as  well  to  the  one  as  to  the  other  is  the  Land  itfelf,  for  the  Devife  that  the  Wife  mould  have  and 

Time' an?af"    occuPy  tne  Land  was  a  Gift  of  the  Land  itfelf  to  the  Wife,  and  fhe  had  c  jus  pojjejjionis,  as  Dyer 

tanditfeifto     termed  it,  although  fhe  had  not  jus  proprietatis.     d  But,  he  faid,  an  Action  of  Waft  might  and 

another,  the      ought  to  have  been  brought  againft  the  Wife,  for  fhe  was  Tenant  to  the  Leffor.     e  And  therefore 

Executor  s  "  o  o  * 

Execution  of  the  the  Execution  of  the  Legacy  in  the  Wife  was  an  Execution  to  the  Son  alfo,  for  it  was  one  fame 
feifaisyan°ExKu-  Term  which  was  in  them  both,  and  one  fame  Thing,  and  not  feveral,  and  the  Wife  might  have 
tionof  theLegacy  been  faid  to  have  the  whole  Term,  !  fed  fub  modo  (as  Dyer  faid),  and  not  abfolutely  but  deter- 
bot^theirinte-  minably,  and  her  Claim  as  Legatory  ought  to  be  adjudged  a  good  Execution  of  the  Term  as  well 
refts  being  the    to  the  Son  as  to  herfelf,  for  no  other  Affent  could  be  had  to  the  Eftate  of  the  Son  in  the  Life  of 

farce.  S.  P.  ad-      1        \/y;f~ 
judged  Poft  S4!    the    VVlf6' 

Paramour  v.  And,  Manwood  faid,  it  is  not  ftrange  in  our  Law  to  fee  two  Perfons  have  feveral  Interefxs  in 

s^owen  t"*.  one  fame  Land,  and  two  Properties  therein.  E  For,  he  faid,  if  Leffee  for  Years  by  Deed  in- 
1.  Leon.  9i.  dented  grants  over  his  Term  to  another,  rendring  Rent,  and  for  Default  of  Payment  that  he  fhall 
1  Browni!°759.  re_enter  and  hold  the  Land  until  the  Grantee  hath  paid  him  the  Rent,  there  if  he  re-enters  for 
Swinb.  141.  Default  of  Payment,  and  holds  the  Land,  he  has  one  Property,  (which  is  an  incertain  one,  for  it 
Le0g.°3P49, %  1.  '  is  determined  upon  the  Payment  of  the  Arrears  by  the  Grantee)  and  the  Grantee  alfo  has  another 
400,  §  34.  Co.  Property,  for  all  his  Intereft  is  not  gone,  but  he  has  a  Property  fuch  as  it  is,  and  he  may  have 

the  whole  Property  upon  Payment  of  the  Arrears.  ''So  is  it,  he  faid,  if  one  has  a  Term  for 
eDy.358.pi.51.  Years,  and  is  bound  in  a  Recognizance,  or  Statute- ftaple,  and  Execution  for  Non-payment  is 
1R0I.R.  180.   fued  againft  him,  and  the   Term  is  '  extended,  and  delivered  to  the  Conufee  at  a  certain  annual 

Value,  (as  it  well  may  be,  kfor  it  may  be  abfolutely  fold,  or  be  extended  at  the  annual  Value,  as 
4^1ad.CI°C°'    Freehold  may,  at  the  Election  of  the  Sheriff)  there  the  Conufee  to  whom  the  Term  is  delivered! 

has  one  Property  (which  is  an  incertain  one,  for  how  long  he  fhall  hold  it  he  does  not  know),  and 
eGodoiph.Orph.  the  Leffee  himfelf  has  another  Property,  for  upon  the  Payment  of  the  Debt,  or  upon  its  being 
Bridgm  55?4S'  received  by  the  Conufee  out  of  the  Revenue  and  Income  of  the  Land,  the  Leffee  fhall  have  the 
vin.  Abr.  tit.  Term  again  :  So  that  two  Perfons  have  feveral  Properties  in  one  fame  Term.  '  And  he  cited  a  Cafe 
Devife  d.  a,      ^fcjj  happened  in  Kent,  where  a  Woman  made  a  Leafe  for  Years  of  Mills  are  Kent,  with  an 

Exception  that  fhe  fhould  have  the  Profits  for  Term  of  her  Life,  and  it  was  greatly  debated 

whether  or  no  this  Exception  was  good,  inafmuch  as  the  Profits  of  the  Mills  are  the  whole  Benefir, 

and  in  Effect  the  Mills  themfelves,  and  at  laft  the  Exception  was  adjudged  to  be  good  in  Law, 
ev&.  Ate.tit.  ancj  the  Woman  had  the  Profits ;  and  there  if  fhe  entered  to  take  the  Profits,  fhe  had  thereby  one 
pl°i!  y  Property,  (which  was  incertain   how  many  Years  it  might  continue)  and  the  Leffee  had  another 

.  Property.  And  he  faid  that  in  Chatties  merely  perfonal,  as  in  Cafe  of  Sheep  leafed  for  a  Time  to  com- 
Property  k!  ' '  pefter  the  Land,  or  of  a  Chain  pledged,  as  the  Cafe  was  in  m  5  H.  7.  the  Owner  has  one  Property, 
P1>2-  and  he  to  whom  the  Sheep  are  leafed,  or  the  Chain  is  pledged,  has  another;  a fortiore  then  two 

>  m.  7  h.  6.  Properties  may  be  in  a  Leafe,  which  is  a  Chattle  real,  and  has  a  long  certain  Continuance.  And 
3.  a.  b.  Per  therefore  the  Devife  here  is  good  to  the  Wife,  and  to  the  Son  alfo,  and  the  Entry  of  the  Wife, 
strange.  ^^  j^  Qajm  0f  ^  Lanc|  as  a  Legacy,  is  an  Execution  for  both  the  Eftates,  n  and  the  Intereft 

k  palm.  274.     of  the  Wife  is  not  a  collateral  Occupation,  as  it  was  objected,  but  it  is  of  the  fame  Thing  which 

was  limited  to  the  Son,  and  the  Limitation  to  the  Son  is  not  a  °  Poffibility,  as  Popbam  termed  it, 
Condition TAr»;  but  a  Devife  of  the  Land  itfelf.  So  that  the  whole  Court  was  of  Opinion,  that  upon  the  whole 
Pi.  z,  in  Mar-  Matter  the  Adminiftratrix  of  the  Son  fhould  have  the  Land  after  the  Death  of  the  Wife,  and  con- 
perty'  ic.'pi.T    fequently  that  the  Action  is  maintenable. 

3  Leon,  in,  And  Manwood  faid  in  his  Argument,  p  that  if  Tenant  for  Years  of  Land  grants  a  Rent-charge 
tiou'put  by     "  out  of  it  to  another  for  the  Life  of  the  Grantee,  the  Grantee  fhall  not  have  an  Eftate  of  Freehold  in 

ftlanvvoodCh.B. 

Crompt.  J.  C.  64.  b.     See  Dy.  264.  b.  T.  7  H.  6.  43.  b.  m  This  feems  to  be.M.  5  H.  7.  1.  a.  n  Godolph.  Orph.  Leg.  362.  °  Godolph.  Orph. 

Leg.  245,  362.  But  whether  it  is  a  Pofiibility,  as  it  is  called  in  Lamj>ei'$  Cafe  10  Co.  47.  and  in  Wentw.  Off.  of  Exec.  237.  or  a  prefent  Intereff,  as  it  is  called  in 
2  Bulft.  130.  it  feems  it  is  fuch  as  may  be  releafed,  Jo  Co.  47,  &c.  adjudged.  Strange  132,  by  the  Matter  of  the  Rolls,  Wentw.  Oft",  of  Exec,  237.  Contra 
,4Leon.  135.  P  3  Bulft.  125.     1  Rol.  R.  24S,  st  the  bottom.     Wentw.  Off.  of  Exec.  55, 

3  the 


t  See  jo  Co, 
47.  a. 


Branfby  verfus  Grantham,  in  B.  R.  ^2e 

the  Rent,  becaufe  he  cannot  have  an  Eftate  of  Freehold  derived  out  of  a  Chattle-real,  but  he  faid 

that  he  fhall   have  the  Rent  during  all  the  Years  ;  as  if  the  Leffee  hath  40  Years  in  the  Land, 

the  Grantee  fhall  have  40  Years  in  the  Rent,  and  fo  he  may  make  his  Title,  for  the  Limitation 

of  the  Time  for  Life  is  greater  than  the  Years,  and  in  the  Limitation  of  the  greater,  the  letter 

Time,  viz.  all   the  Years,   (hall   be  comprehended  and  included,  fo  that  he  fhall  only  have  a 

Chattle  in  the  Rent.      But  he  did  not  fay  whether  the  Rent  Jhould  be  determined  by  the  Death  of  the  Nota  bene  tythe 

Grantee,  or  not,  *  but  it  feems  reafonable  to  take  it  fo,  viz.  that  the  Grantee  fhall  have  the  Rent  for  R^orter* 

all  the  Years  which  the  Leffee  hath  in  the  Land,  if  he  fhall  live  fo  long,  and  no  longer. 

And  afterwards  Judgment  was  given  in  the  principal  Cafe  for  the  Plaintiff,  which  was  as  *  Herew!th  ^ 

follows.  s;;:;rR- 

Dodderidge  J. 
Note,  that  no  Notice  was  taken  in  this  Cafe  of  the  Death  of  him  in  Remainder  before  the  firft  Devifee  for  Life,  in  which  Cafe  fome  have  thought  that  fince  the  Inte- 
reft  of  die  Remainder-man  is  but  a  meer  pofiibility,  becaufe  the  whole  Term  may  poffibly  be  fpent  in  the  Life  of  the  firft  Devifee,  therefore  if  it  does  not  take 
Effect  and  beeome  an  Efiate  in  the  Life  of  him  to  whom  it  is  limited,  it  fhall  never  fettle  in  his  Executor  or  Adminiftrator,  to  which  purpofe  they  vouch  the  Rector  of 
Cbedingtons  Cafe  i  Co.  155.  and  more  ftrongly  Price  and  Almore's  Cafe  4  Leon.  246.  But  the  Law  feems  clearly  to  be,  that  the  Death  of  him  in  Remainder 
ihall  be  no  Impediment  to  its  fettling  in  his  Executors  or  Adminiftrators,  as  well  as  it  mould  have  done  in  himfelf,  if  he  had  out-lived  the  firft  Devifee  for  Life  •  and 
fo  are  the  Books  10  Co.  51.  b.  Cro.  J.  509,  510.  3  Lson.  195.  4  Leon.  192,  2  Bulft.  130,  Per  Coke  C.  J.  W.Jones  59.  Strange  132.  Wentw.  Oft',  of 
Exec.  2  39.     And  fo  it  is  to  be  prefumed  the  Gounfel  for  the  Defendant  here  underftood  the  Law  to  be,  for  that  they  never  brought  this  Point  into  Queftion. 

At  which  Day  here  came  as  well  the  aforefaid  William  Welcden  as  the  aforefaid  Thomas  Elkington  The  reft  of  the 
by  their  Attornies  aforefaid.     And  thereupon  the  Premifes  being  feen,   and  by  the  Juflices  here  Recor<J* 
more  fully  underftood,  it  feems  to  the  fame  Juflices  here  that  the  aforefaid  Entry  of  the  aforefaid 
Thomas  Elkington  into  the  Tenements  aforefaid  with  the  Appurtenances  upon  the  PofTefTion  of  the 
aforefaid  William   Welcden  was  not   lawful;  therefore  it  is  confidered  that  the  aforefaid  William  judgment, 
Welcden  recover  againft  the  aforefaid  Thomas  Elkington  his  Damages  aforefaid  to  no  /.  by  the  Jurors 
aforefaid  in  Form  aforefaid  afTeffed,  and  alfo  66 1,  to  the  fame  William  Welcden  at  his  Requefl  for 
his  Cofts  and  Charges  aforefaid  by  the  Court  here  of  Increafe  adjudged.     Which  faid  Damages  in 
the  whole  amount  to  j6l.     And  nothing  of  Fine  of  the  aforefaid  Thomas  Elkington,  becaufe  he 
is  pardoned,  &c. 


/i  Report  of  the  Opinions  of  all  the  Juflices  of  the  King's-Bench;  in  Eafter  Term  in  the  20th 
Tear  of  the  Reign  of  Queen  Elizabeth,  upon  a  Point  arifing  in  an  Ejedtione  firraze 
brought  there  by  Robert  Branfby  againft  Vincent  Grantham  upon  a  Leafe  of  Tenements  in 
Bracebridge  in  the  County  of  the  City  of  Lincoln,  which  Leafe  was  made  to  him  by 
Edward  Sapcots  the  i^th  Day  of  April  in  the  lyth  Tear  of  the  prefent  Queen  for  five 
Tears  next  following  from  the  Feafi  of  'St.  Michael  the  Archangel  then  lafl  pafl.  And  the 
Record  was  entered  among  the  Records  of  Trinity  Term  1 9  Eliz.  Rot.  74 1 . 

THE  Defendant  entitled   himfelf  by  a  former  Leafe  made  to  his  Grand-father  by  Thomas  The  case. 
Bracebridge,  who  was  then  feized  in  Fee  of  the  Tenements.     And  his  Grand-father  made  An  Execut0.r 
his  Teftament,  and  ordained  his  Son  Thomas  Grantham  his  Executor,  and  died.     And  Thomas  as  Good"  which  he* 
Executor  to  the  Grand-father  entered,  and  made  his  Teftament,  whereby  hedevifed  the  faid  Term  gasPas  Er0i tor* 
and  Intereft  to  the  Defendant  his  Son,    and  made  four  others  his  Executors  and  died.     And  the  r'.  140,  143". 
Defendant  by  the  AfTent  and  Confent  of  the  Executors  entered,  and  was  pofTefred.     And  the  faid  3  *£**.  ac9. 
Thomas  Bracebridge  entered,-  and  ejected  him,  and  made  a  mean  Conveyance,  whereby  the  Landcrompt.  j.  c. 
at  the  laft  came  to  Sapcots  the  LefTor  of  the  Plaintiff.     And  the  Defendant  re-entered,  claiming  his  "8;  b2  F1inF^c(l 
former  Leafe,  and  ejected  the  Plaintiff.  16s.  swinb.go, 

And  it  was  the  Opinion  of  all  the  Juflices  (as  I  was  credibly  informed,  for  I  was  not  prefent  orph.^g0'^ 
When  they  declared  their  Opinions,   though  I  was  of  Counfel  in  the  Cafe)  that  the  Bar  was  not§3  u°,  Os- 
good, becaufe  the  Devife  to  the  Defendant  was  void.     For  the  Devifor  had  the  Term  as  Executor  ^5'  ^j;  ^ 
to  the  Grand-father,  and  that  which  a  Man  has  as  Executor,  he  cannot  devife  to  another.     a  For  wentw.  off.  of 
as  foon  as  he  is  dead,  the  Thing  goes  to  the  Ufe  of  the  firft  Teftator,  and  his  Executors  fhall  have  ©/wm^i^ 
it  as  Executors  to  the  firft  Teftator,  and  to  his  Ufe,  and  not  as  Executors  to  the  laft  Teftator,  nor  i»-  Nelf-  Le*« 
to  his  Ufe.     b  For  the  Goods  which  were  the  firft  Teftator's  fhall  not  be  put  in  Execution  for  the  lU^'tIL. 
Debt  of  the  laft  Teftator,  and  the  laft  Executors  have  them  by  Relation  as  immediate0  Executors  ™ents>  *c< .35- 
to  the  firft  Teftator.     So  that  the  Property  which  the  laft  Teftator  had  in  them  is  taken  away  by  Devife  a.'pl  23, 
the  Relation,  and  the  Goods  are  in  fuch  Plight  as  if  they  had  never  been  in  him.     And  yet  in  hia  £  3- p1-  s-  !*■ 
Life-time  he  had  the  Difpofal  of  them,  for  then  he  had  Authority  over  them,  and  had  the  whole  Pi.  6.  o.a. »'. 
Property  as  Executor,  but  by  his  Death  that  Authority  ceafes,  and  is  transferred  to  others,  viz.  to  pl,"£  Xi  b* 
his  Executors,  who  fhall  be  Executors  to  the  firft  Teftator,  and  as  Executors  to  the  firft  Teftator    '.'  . 

only  they  fhall  hold  the  Goods,  for  they  cannot  have  them  as  Executors  to  both  the  Teftators.  So  Devife  1. 3.' 

pi.  5. 

»  Sv.inb.  413.  Godolpb,  Orph.  Leg.  138,  $  4.   184,  §  7.  Wentw.  Off.  of  Exec,  86,    Vin.  Abr.  tit,  Executors  0,  a.  2,  pi.  3.  «  S,  P.  Ante  290  (c)  and  (e], 

that 
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a  3  Buift.  7.  Dr.  that  inafmuch  as  the  Property  which  the  laft  Teftator  had  was  in  Refpect.  of  the  Executorship,  which 
*  stud.  Ub.  *.  js  an  office  that  ccafcs  by  his  Death,  and  is  then  inftantly  transferred,  together  with  the  Things 
swini^go,'  188,"  which  he  had,  to  another,  his  Devife  of  them  is  abfolutely  void.  a  For  no  Man  can  devife  any 
i94.  Godoiph.  Thing  but  what  he  has  to  his  own  Ufe.  And  although  the  Defendant  has  faid  that  he  entered  by 
§7.  Forgwh?ch  the  Affent  and  Confent  of  the  laft  Executors,  this  cannot  be  taken  as  a  Grant  of  the  Term  by  the 
KeafonaTerm  ^  jvxecutors,  but  only  as  an  Affent  that  he  mould  have  that  which  the  Teftator  had  given  him: 
wifefs  not  de-  b  And  if  the  Devife  is  void  in  Law,  their  Affent  alfo  is  void.  Wherefore  it  was  the  Opinion  of 
Huft,bandby  thC  a11  the  J"ftices  that  the  Devife  and  the  Affent  was  void.  And  Wray  Chief  Juftice  faid  that  he  had 
Ante  418  (0-  fpoken  with  feveral  of  the  Juftices  of  the  Common  Bench  concerning  this  Matter,  and  they  were 
b  An  Affent  to  of  the  fame  Opinion  with  him  and  his  Companions,  that  the  Devife  was  void. 
avoid  Legacy  is  And  the  Judgment  was,  that  the  Plaintiff  fhould  recover  the  Term,  but  that  was  upon  another 
Abuf^ve^k  Point  of  the  Cafe  not  here  mentioned.     Which  Judgment  here  follows. 

Nelf  Lex.  Teftam.  90.  So  an  Attornment  to  a  void  Grant  is  void,  and  fhall  not  bind  the  Tenant ;  as  if  the  Lord  grants  the  Rent  of  his  Tenant  with  Claufe  of 
Diftrefs,  favingto  himfelf  the  Fealty,  this  Claufe  of  Diftrefs  is  void  in  Law,  and  therefore  although  the  Tenant  attorns,  the  Grantee  ffiall  not  diftraih,  H.  7  Ed.  3. 
2.b.  3.  a.  adjudged.    Co.  Litt.  150.  b. 

The  judgment.  At  which  Day  before  the  Lady  the  Queen  at  JVefiminJler  came  the  Parties  aforefaid  by  their 
Attornies  aforefaid  ;  whereupon  all  and  fingular  the  Premiffes  being  feen,  and  by  the  Court  of  the 
faid  Lady  the  Queen  here  more  fully  underftood,  and  mature  Deliberation  being  thereupon  had, 
it  is  confidered  that  the  aforefaid  Robert  Branjby  recover  againft  the  aforefaid  Vincent  Grantham  his 
Term  aforefaid  yet  to  come  of  and  in  the  Tenements  aforefaid  with  the  Appurtenances,  and  his 
Damages  as  well  by  Occafion  of  the  Trefpafs  and  Ejectment  aforefaid,  as  for  his  Cofts  and  Charges 
by  him  about  his  Suit  in  this  Behalf  expended.  But  becaufe  it  is  unknown  to  the  Court  of  The 
Lady  the  Queen  here  what  Damages  the  fame  Robert  in  this  Behalf  hath  fuftained,  therefore  the 
Sheriff  is  commanded  that  by  the  Oath  of  12  good,  &c.  of  the  City  aforefaid  he  diligently  enquire 
what  Damages  the  fame  Robert  hath  fuftained  as  well  by  Occafion  of  the  Trefpafs  and  Ejectment, 
aforefaid,  as  for  his  Cofts  and  Charges  by  him  about  his  Suit  in  this  Behalf  expended.  And  the 
Inquifition  which,  &c.  to  the  Lady  the  Queen  at  Weftminjler  on  Wednefday  next  after  18  Days 
of  Eajier,  under  the  Seals,  &c.  and  the  Seals,  &V.  they  fend,  together  with  the  Royal  Writ  to 
them  thereof  directed,  &c.     The  fame  Day  is  given  to  the  aforefaid  Robert  Branjby  there,  &V. 


Midd: 


rA  'Report  of  the  Opinions  of  the  fujlices  of  the  Common  Bench  in  a  Cafe  argued  by  them  m 
Trinity  Term  in  the  20th  Year  of  the  Reign  of  Queen  Elizabeth,  upon  a  Demurrer  in  a 
Writ  of  Annuity  brought  by  Edmund  Hare  againft  Thomas  Bickley,  Prebendary  of  the 
Prebend  of  Alderwas  in  the  cathedral  Church  of  Litchfield,  Succejfor  to  one  Alban. 
Langdale  who  granted  the  faid  Annuity.  And  the  Record  thereof  is  entered  among  the 
Records  of  Hillary  Term  20  Eliz.  Rot.  244.  and  was  as  follows. 

Lone. 

CpHOMAS  BICKLET,  late  of  the  City  of Litchfield 'in  the  County  of  the  City  of  Litchfield  Clerk, 
■*     Prebendary  of  the  Prebend  of  Alderwas  in  the  Cathedral  Church  of  Litchfield,  was  fummoned 
to  anfwer  Edmund  Hare  other  called  Edmund  Hare  Scholar  in  Peterhoufe  within  the  Univerfity  of 
Cambridge,  of  a  Plea  that  he  render  to  him  87  /.  10  s.  which  to  him  are  Arrear  of  an  annual  Rent  of 
100  s.  which  he  owes  him,  &c.    And  whereupon  the  fame  Edmund  by  Apollo  Plain  his  Attorney 
fays,  that  whereas  one  Alban  Langdale  Clerk,  late  Prebendary  of  the  Prebend  of  Alderwas  in  the 
Cathedral  Church  of  Litchfield  in  the  County  of  Stafford,  Predeceffor  of  the  aforefaid  Thomas  Bick- 
ley, the   30th  Day  of  January  in  the  ill  Year  of  the  Reign  of  the  Lady  the  Queen  now,  at  Hol- 
born  in  the  aforefaid  County  of  Middlefex,  by  his  certain  Writing  bearing  Date  the  20th  Day  of 
January  in  the  ill  Year  of  the  Reign  of  the  faid  Lady  the  Queen  now,  and  firft  delivered  to  the 
fame  Edmund  the  aforefaid  30th  Day  of  the  fame  Month  of  January  in  the  1  ft  Year  abovefaid, 
f  which  the  fame  Edmund  here  produces  in  Court,  fealed  with  the  Seal  of  the  aforefaid  Alban)  by 
the  Name  of  Alban   Langdale  Clerk,  Doctor  of  Divinity,  and  Prebendary  of  the  Prebend  called 
Alderwas  in  the  Cathedral  Church  of  Litchfield  in  the  County  of  Stafford,  for  divers  many  good 
and    reafonable    Confiderations    him    fpecially    moving,    had    given,    granted,    and     by    the 
fame    Writing    gave    and    granted    for    himfelf    and    his    Succeffors    to    the   fame  Edmund, 
by    the   Name    of  Edmund  Hare    Scholar  in  Peterhoufe  within  the  Univerfity  of  Cambridge, 
the    annual    Rent    aforefaid,  by    the   Name  of  a  certain  Annuity  or  annual  Rent  of  5  /.  of 
good   and  lawful  Money  of  England,  iffuing  out  of  all  and  fingular  the  Manors,  Meffuages, 
Lands,  Tenements,  and  Hereditaments  belonging  or  in  any  wife  appertaining  to  the  Prebend 
aforefaid,    or  being  Part,  Parcel,    or    Member    of    the    fame  Prebend  :    To  have,    perceive, 
and  enjoy   the  aforefaid  Annuity   or  annual  Rent  to   the  fame  Edmund  and  to  his  Affigns 
4  for 
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for  and  during  the  natural  Life  of  the  faid  Edmund;  to  be  paid  annually  at  the  ftone  Font  in 
the  Cathedral  Church  of  67,   Paul  in  the  City  of  London,  at  two  Times  of  the  Year  by  equal 
Portions,    viz.    on' the  7th  Day  of  April,  and  the  12th  Day   of  October,  between  the  Hours  of 
One  and  Three  in  the  Afternoon  of  each  Day  of  thofe  feveral  .Days  of  April  and  October,  the 
.  firft  Payment  thereof  to  begin  the  12th  Day  of  Oclober  then  next  following  the  Date  of  the 
fame  Writing,  as  by  the  fame  Writing  more  fully   appears.      %  And  afterwards,    viz.  the  laft  tjee  _|  ^ 
Day  of  January  in  the  abovefaid  ift  Year  of  the  Reign  of  the  faid  Lady  the  Queen  now,  one  theVeceirny  of 
Ralph  then  Bifhop  of  Coventry  and  Litchfield,  and  true  and  undoubted  Patron  of  the  Prebend  the  c°"^™a" 
aforefaid  in  Right  of  his  Church,  at  Holborn  aforefaid  in   the  aforefaid  County  of  Middle/ex,  by  mthop. 
his  certain  Writing  of  Confirmation  bearing  Date  the  22d  Day  of  January  in  the  Year  of  the 
Lord  1558,  and  firfl  delivered  to  the  tame  Edmund  the  aforefaid  laft  Day  of  January  in  the 
1  ft  Year  abovefaid,  (which  the  fame  Edmund  here  produces  into  Court,  fealed  with  the  Seal  of 
the  faid  Bifhop)  the  aforefaid  Gift  and  Grant  of  the  aforefaid  Annuity  or  annual  Rent  to  the 
fame  Edmund,  by  the  aforefaid  Alban  by  the  Writing  aforefaid  in  form  aforefaid  granted,  and  all 
and  fmgular  Things  in  the  fame  Writing  contained  and  fpecified,  accepted,  approved,  ratified, 
and  by  his  Authority  pontifical  and  ordinary,  as  much  as   in  him  was,  by  his  fame  Writing  con- 
firmed, as  by  his  fame  Writing  likewife  more  fully  appears.       And   afterwards,  viz.  the  3d 
Day  of  February  in  the  Year  of  the  Lord  1558    aforefaid,  John  Ramridge  Clerk,  Dean  of  the 
aforefaid  Cathedral  Church  of  Litchfield,  and  the  Chapter  of   the  fame  Place,  at  the  City  of 
Litchfield  aforefaid,  by  their  certain  Writing  of  Confirmation,    (which  the  fame  Edmund  here 
likewife  produces  into  Court,  fealed  with  the  common  Seal  of  the  faid  Dean  and  Chapter,  the 
Date  whereof  is  at  Litchfield  aforefaid  in  the  Chapter-Houfe  of  the  fame  Dean  and  Chapter  the 
fame  3d  Day  of  February  in^the  Year  of  the  Lord  1558  abovefaid)  the  aforefaid  Gift  and  Grant 
of  the  aforefaid  Annuity  or  annual  Rent,  and  all  and  lingular  Things  in  the  aforefaid  Writing  of 
the  aforefaid  Alban  fpecified,  as  much  as  to  them  the  faid  Dean  and  Chapter  belonged,  accepted, 
approved,  and  by  their  fame  Writing  ratified,  and  by  the  fame  Tenor  of  the  fame  Writing  of 
the  fame  Dean  and  Chapter,  by  their  capitular  Authority,  confirmed,  as  by  the  fame  Writing  like- 
wife  more  fully  appears.     And  afterwards  the  aforefaid  Alban  from  the  Prebend  aforefaid  for 
certain  Caufes  lawfully  was  deprived.     After  which  faid  Deprivation  one  Thomas  Drentham,  then 
Bifhop  of  Coventry  and  Litchfield,  that  Prebend   conferred  to   the  aforefaid  Thomas  Bickley,  and 
him  caufed  to  be  inftituted  and  included,  and  to  be  put  into  the  corporal  Pofleffion  of  the  fame 
Prebend ;  and  the  fame  Thomas  Bickley  the  aforefaid  annual  Rent  by  Seventeen  Years  and  the 
Half  of  one  Year  next  before  the  Day  of  obtaining  the  Writ  original  of  him  the  faid  Edmund, 
viz.    the  3d  Day  of  January  in  the  19th  Year  of  the   Reign  of  the  faid  Lady  the  Queen  now, 
from  the  fame  Edmund  withdrew,  and  the  fame  to  him  hitherto  to  render  hath  refufed,  and  ye? 
doth  refufe.     Wherefore  he  fays  that  he  is  damnified,  and  hath  Damage  to  the  Value  of  40 1. 
And  therefore  he  produces  the  Suit,  &c. 

And  the  aforefaid  Thomas  by  Chrijlopher  Crow  his  Attorney,  comes  and  defends  the  Force  pu^ 
and  Injury,  when,  &c.  And  fays  that  the  aforefaid  Edmund  his  Action  aforefaid  againft  him 
ought  not  to  have,  becaufe  he  fays  that  before  the  making  of  the  aforefaid  Writing  of  the  Grant 
of  the  annual  Rent  aforefaid,  viz.  the  20th  Day  of  November  in  the  abovefaid  ift  Year  of 
the  Reign  of  the  faid  Lady  the  Queen  now,  the  Prebend  aforefaid  became  vacant  by  the  Death 
of  one  Adam  Pye  Clerk,  whereby  the  aforefaid  Ralph,  then  Bifhop  of  Coventry  and  Litchfield, 
Ordinary  of  the  fame  Place,  and  true  and  undoubted  Patron  of  that  Prebend,  in  Right  of  his 
Bifhopric,  the  19th  Day  of  January  in  the  ift  Year  abovefaid,  conferred  the  aforefaid  Prebend 
to  the  aforefaid  Alban,  and  him  caufed  to  be  inftituted  into  the  fame,  and  afterwards,  viz.  the 
3d  Day  of  February  in  the  ift  Year  abovefaid,  the  aforefaid  Alban  into  the  aforefaid  Prebend 
lawfully  was  inftalled  and  inducted,  and  not  before.  So  that  he  the  fame  Thomas  Bickley  faith, 
that  the  aforefaid  Grant  of  the  annual  Rent  aforefaid  was  mefne  between  the  aforefaid  Collation 
and  Inftitution  of  the  aforefaid  Alban  to  the  Prebend  aforefaid,  and  the  Inftallation  and  [Induction 
of  the  fame  Alban  into  the  fame.  And  this  he  is  ready  to  verify,  wherefore  he  prays  Judgment 
if  the  aforefaid  Edmund  his  Action  aforefaid  againft  him  ought  to  have,  &c. 

And  the  aforefaid  Edmund  fays,  that  the  aforefaid  Plea  of  the  aforefaid  Thomas  above  in  Bar  PIa;nt;ff  de, 
of  the  Aclion  aforefaid  pleaded  is  infufficient  in  Law  to  preclude  him  the  faid  Edmund  from  mu«. 
having  his  Action  aforefaid  againft  the  aforefaid  Thomas,  and  that  he  to  that  Plea  in  Manner  and 
Form  aforefaid  pleaded  has  no  Neceflity,  nor  is  by  the  Law  of  the  Land  bound  to  anfwer.  And 
this  he  is  ready  to  verify,  wherefore  f6r  Want  of  a  fufEcient  Anfwer  in  this  Behalf,  he  the  fame 
Edmund  prays  Judgment,  and  the  annual  Rent  aforefaid,  together  with  the  Arrearages  of  the 
fame,  and  his  Damages  by  Occafion  of  the  withdrawing  of  the  faid  annual  Rent,  to  be  ad- 
judged to  him,  &c. 

And  the  aforefaid  Thomas  for  that  he  hath  above  alledged  fufficient  Matter  in  Law  in  Bar  of  I°;nd.er  "* De* 
the  Action  of  the  aforefaid  Edmund,  which  he  is  ready  to  verify,  which  faid  Matter  the  aforefaid 
Edmund  doth  not  deny,  nor  thereunto  in  any  wife  anfwer,  but  that  Averment  wholly  refufes  to 
admit,  as  before  prays  Judgment,  and  that  the  fame  Edmund  from  having  his  A&ion  aforefaid 
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againft  him  may  be  precluded,  &c.  And  becaufe  the  Juftices  here  will  advife  themfelves  of  and 
uoon  the  Premiffes  before  they  give  Judgment  thereon,  Day  is  given  to  the  Parties  aforefaid  here 
until  from  the  Day  of  Eafter  in  15  Days  to  hear  their  Judgment  thereon,  becaufe  the  fame 
Juftices  here  thereof  not  yet,  &c. 

The  case,  y  j  appears  by  the  Record,  that  the  Plaintiff  has  brought  a  Writ  of  Annuity  againft  Thomas 
franfedTyaPre-  *  Bickley  Prebendary,  upon  a  Grant  of  an  Annuity  of  5  1.  out  of  the  Prebend  made  to  him 
bendary  after  ^„  j)eed  by  one  Lavgdak  the  Defendant's  PredecefTor,  after  the  Biihop  had  conferred  the  Prebend 
^ftTwtion^and  on  him,  and  had  inftituted  him,  and  before  he  was  inftalled  and  inducted ;  which  Grant  the 
beforeinduaion,  gjf^Qp  confirmed  before  Induction,  and  the  Dean  and  Chapter  confirmed  it  the  fame  Day  on 
chargc8°hedp0re-  which  the  Inftallation  and  Induction  was.  And  for  the  Arrears  for  17  Years  and  a  Half  the 
bend  s.  p.       PlaintifFbroucrht  his  Writ  againft  Bickley  the  Succeflbr.     And  upon   this  Matter  the   Parties  de- 

1  Finch  411.        ■*■  '*♦»"""         t    *j 

s  Finch  89,  90.  murred  in  Judgment. 

Kitch .1*1.  ^nj  jt  was  argUed  as  well  at  the  Bench  as  at  the  Bar.     (But  I  did  not  hear  Mead  Juftice  argue, 

incumb.°4*4.  though  I  heard  the  Arguments  of  the  other  three.)  And  all  the  Juftices  unanimoufly  agreed  that 
confirmation' e  the  Grant  was  not  good  to  bind  the  Succeflbr,  becaufe  it  was  made  before  Induction,  at  which 
pi.  10.  Ands.p.'  Time  it  was  not  a  good  Grant,  for  the  Succeflbr  fhall  not  be  bound  but  in  Refpect  that  the  Grant 
^iceta^nftonc""  was  »ood  to  charge  the  Prebend.  And  the  Prebendary  could  not  charge  it  before  he  was  in- 
pafch.fc5  Eiiz.  '  dueled,  a  becaufe  the  Induction  makes  him  to  have  the  actual  Poffeffion  of  the  Prebend,  and, 
wbichCafeV*'  to  have'  the  Freehold  in  Deed  of  the  Poffeffions  thereof,  for  before  Induction  he  has  not  the  Free- 
aimoft  the  fame  hdd  either  in  Deed  or  in  Law.  b  But  the  Collation  and  Induction  makes  him,  as  well  as  it 
the'TefentT"11  makes  a  Parfon  or  Vicar,  to  have  the  Cure  of  Souls,  and  it  enables  them  to  adminifler  the  Sacra- 
H6  ments  to  the  Parifhioners,  and  to  perform  all  divine  Service.  So  that  he  is  a  Prebendary  or 
a4  'p?.33.  Dy.'i.  Parfon  to  fuch  Purpofe,  c  but  yet  a  Prebendary  cannot  lawfully  have  Seizin  of  the  Houfe,  Glebe, 
P8 8'  Roi  Abr  or  Tithes,  in  our  Law,  before  his  Inftallation,  nor  the  Parfon  before  his  Induction,  a  and  the 
357.  Pi.  4.'Moor  Inftallation  is  to  be  done  to  the  Prebendary  by  the  Dean  and  Chapter,  and  the  Induction  to  the 
44v  3tKeib;?21'  Parfon  or  Vicar  by  the  Archdeacon.  And  although  a  common  Perfon  may  have  a  Quare  Impedity 
1  Finch  412.  and  declare  that  his  Clerk  was  prefented,  admitted,  and  inftituted,  e  yet  he  fhall  never  have  a 
^"i^'n')01'  Writ  of  Right  of  Advowfon  in  our  Law,  unlefs  his  Clerk  was  inducted:  For  in  a  Writ  of 
b  '  8  Ed  Right  of  Advowfon  he  ought  to  alledge  Efpleesin  his  Clerk,  as  in  taking  the  great  Tithes,  and 
4.  a*.  Pcridrt.  that  he  cannot  do  without  Induction.  And  before  Induction  no  Parfon,  Vicar,  or  Prebendary 
r'33i'HMoor  maU  have  f  Spoliation,  or  Action  of  Trefpafs,  or  Aflize,  for  the  Induction  gives  the  temporal 
443.VR0i.Abr.  PofTeffion.  And  if  he  will  pray  in  Aid  of  the  Patron  or  Ordinary  in  a  Writ  of  Annuity,  he 
349.  Oipi.  1.  ouoht  to  fay  (as  MounfontivS)  that  he  is  Parfon  of  the  aforefaid  Church  imperfonated  in  the  fame 
c  1  Finch 412.  Qn  t^e  prefe'ntation  of  A.  B.  Patron  of  the  fame  Church,  and  that  he  found  his  Church  difcharged 
5z9'n(g0  Co.  °  of  the  Annuity,  and  that  he  cannot  charge  the  fame  Church  without  the  Patron  and  Ordinary, 
com?i.  copyh.  an(j  /-Q  ^  fa&\\  demand  Aid  of  them,  but  he  cannot  fay  g  that  he  is  Par/on  Jmparfonee,  if  he  has 
°'7.1'  .  not  Induction.  h  And  Manwood  cited  the  Cafe  in  38  Ed.  3.  where  the  Chancellor  of  Eng land, 
PrTfe"tatitn  c."  whofe  Office  it  is  to  prefent  to  all  the  King's  Churches  under  the  annual  Value  of  20  Marks, 
b.  Pi.  6.  in  No-  Deing  apprifed  that  an  Advowfon  of  the  King  of  the  Value  of  40  s.  was  void,  prefented  to  it, 
3T9.  PoftTzg  and  his  Clerk  was  admitted  and  inftituted,  and  the  Bifhop  fent  his  Mandate  to  his  Archdeacon 
(b).  t0  induct  him,  and  before  he  was  inducted  the  King  being  apprifed  that  the  Advowfon  was  of 
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56'i^'  8"  the  Value  of  40  1.  fent  an  Inhibition  to  the  Bifhop,  and  prefented  his  Clerk  to  him,  and  a  Month 
d  Jiy  aSbel-  after  the  Delivery  of  the  Inhibition  the  Chancellor's  Clerk  was  inducted,  and  thereupon  the  King 
/^.Bro.Droiti.  brought  a  Quare  Impedit  againft  the  Bifhop,  upon  which  Matter  it  was  demurred  in  Law,  and 
r?r  Tbo'rf.  Dy."  Judornent  was  given  for  the  King,  and  a  Writ  was  awarded  for  him  to  the  Bifhop  :  For  the  Chan- 
a2,oiPAbr9'  s"  cellor's  Clerk  was-not  a  full  Parfon  before  Induction,  for  it  is  there  held1  that  if  the  Bifhop 
o.  pi.  i/waui  makes  Admiffion  and  I'nftit-ution  to  his  own  Clerk,  and  by  the  Death  of  the  Bifhop  the  Tempo- 
compMncumb.  ra]tjes  come  int0  the  King's  Hands  before  Induction,  the  King  fhall  have  the  Prefentation  :  And 
aV.  tit.  pre-  '  a}f0  jt  js  there  put,  k  that  if  one  who  holds  of  the  King  prefents  to  a  Church,  and  his  Prefentee 
fenwtionD.b.a  js  admitted  and  inftiruted,  and  before  Induction  the  Patron  dies,  and  the  Church  comes  into  the 
fT.33.H.6.  King's  Hands,  the  King  fhall  prefent  to  this  Avoidance.  Whereby  it  appears  that  without  In- 
24.  Pi.  3.  in  fine  duftion,  which  is  a  corporal  Poflefiion,  he  who  is  admitted  and  inftituted  is  not  Parfon  ;  and  it 
spoliation™^,  is  there  faid,  that  the  Bifhop  might  have  countermanded  his  Mandate  to -his  Archdeacon,  who 
8Dy.azi.pl.  is  but  his  *  Minifter,  and  becaufe  he  did  not,  he  was  a  Difturber,  fo  that  a  Writ  was  there 
19.  m  fine.  avmded  ao-ainft  him  for  the  King.  From  whjch  Cafe  one  may  fee  that  '  without  Induction  the 
g.^Fiu.3'3"'  Party  has  not  corporal  Seizin,  nor  is  a  full  Incumbent.  m  And  to  this  Purpofe  Manwood  a Ifo 
Quarc  impedit  cited  the  Cafe  in  j  1  H.  4.  where  the  King  brought  a  Quare  Impedit  againft  the  Bifhop  of  Coventry 
ctmjin'cumb.  and  Litchfield,  and  the  Incumbent  of  a  Prebend,  the  Incumbent  pleaded  Collation  by  the  Bifhop, 
223,  224-  and  that  he  was  inducted,  and  that  the  King  had  by  his  Letters-Patent  ratified  and  confirmed  tq 
'  H-l  %p^kJw.  him  his  Eftate  for  Term  of  his  Life,  to  which  the  King  replied  that  he  was  not  inducted  at  the  Time 
h.  44 Ed- 3- 3- of  the  Confirmation,  and  this  Matter  being  well  debated,  Iflue  was  afterwards  joined  there- 
u'^e'impeJit    upon.     So  that  from  hence  it  is  to  be  obferved,  that  no  PofiefTion  can  be  had  before  Induction, 

136.     Bro.  Pre- 
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and  without  Poffeifion   Confirmation  is   worth  nothing.     a  And  to  the  like  Effect  he  alfo  cited  *H^  l^J'  *\ 
the  Cafe  in    i  //.  5.  in  a  ^uare  Impedit,  where  one  had   in  Tail  the  Nomination  of  a  Clerk  to  Quare  impedit 
an  Abbot  and  to  his  Succeffors,  who  were  to  prefent  the  Clerk  nominated  to  the  Bifhop,  and  the  compWincumb.. 
Iffue  in  Tail  brought  a  Quare  Impedit  againft  the  Abbot,  (for  it  is  there  held  that  he  who  has  the  79. 
Nomination  is  able  to  bring  a  Qnare  Impedit,  becaufe  the  Nomination   is    the  b  Effect  of  the  Ad-  bLane7S,w?tr„ 
vowfon,  and  he  that  has  the  Nomination  is  the  Patron,  and  the  other,  who  is  to  prefent  him,  is  compi.  ihcumb. 
a  Subject  and  Servant  to  execute  the  Prefentment)  and  there  the  Abbot  pleaded  that  his  Predeceffor  ftVoiS*($ 
prefented  J.  S.  to  the  Advowfon,  without  the  Nomination  of  him  who  claimed  the  Nomination, 
which  T.  S.  was  received,  instituted,  and  inducted;  and  alfo  he  pleaded  the  Releafe  of  the  colla- 
teral Anceftor  of  the  Tenant  in  Tail  with  Warranty,  which  defcended  after  the  faidUfurpation : 
And  the  Plaintiff  traverfed  the  Induction,  for  Hankford  faid  that  if  the  Incumbent  was  inducted 
upon  che  Prefentation  of  the  Abbot,  without  any  Nomination  of  the  Plaintiff  Tenant  in  Tail, 
then  was  the  Tenant  in  Tail  c  out  of  PofTeffion,  in  which  Cafe  the  Releafe  and  Warranty  might  °See  Wat(- 
take  Effect,  but  otherwife  not.     So  that  it  feems  by  the  Book,  that  the  Iffue  fhould  be  taken  upon  i°™p "  ncum  ' 
the  Induction,  for  the    Induction   of  the  Incumbent   vetted  the  Poffeffion  of  the  Patronage  in 
him  who  prelented  him,  and  put  him  that  had  Right  out  of  Poffeffion,  fo  that  he  had  no  PofTef- 
fion left  in  him,  but  a  Right  only,  which  fhould   be  bound  by  the  collateral  Warranty.     d  Alfo  j*V  Fi&J" "' 
he  faid  that  there  is  a  Cafe  in  2  r  Ed.  4.  in  a  Scire  facias  which  is  twice  argued  there,  and  is  thus :  r7yial  »s.Bro. 
The  Dean  and  Chapter  of  Litchfield  fued  a   Writ  of  Annuity  againft:  one  J.  who  was  Vicar  of 
the  Church   of   Winwick  in   the  County  of  Lancafter,  and  alledged  Seizin    in  the  County  of 
Stafford,  where  the  Writ  was  brought ;  the  Defendant  prayed  in  Aid   of  Patron  and  Ordinary, 
and  the  Ordinary  joined,  and  the  Patron   being  warned  made  Default,  and   the   Defendant  tra- 
verfed the  Title,  which  was  found  againft  him,  whereby  the  Piaintiff  had  Judgment  to  recover  ; 
and  a  Scire  facias  was  fued  in  the  County  of  Stafford  againft  the  Succeffor  of  the  Vicar,  to  have 
Execution  of  the  Arrears  incurred  fince  that  Time,  and  he  prayed  in  Aid  of  the  Patron  and  Or- 
dinary, and  the  Ordinary  made  Default,  and  the  Patron  appeared  and  joined  with  the  Defendant, 
and  they  pleaded  that  the  Church  of  Winvoich,  and  the  whole  Parifh  of  Winwick,  were  within 
the  County  of  Lancafter,  and  that  the  faid  J.  againft  whom   the  firft  Writ  of  Annuity  was 
brought,  was  not  Vicar  of  Winwick  aforefaid  the  Day  of  the  firft:  Writ  purchafed,  nor  at  any 
Time  pending  that  Writ,  nor  at  any  Time  afterwards,  fo  that  the  Recovery  was  void  -,  and  the 
Plaintiff  maintained  the   contrary,    wherefore  they   were   at   Iffue  thereupon:  And  whether  it 
fhould  be  tried  in  the  County  of  Lancafter,  or  in  the  County  of  Stafford,  was  much  debated,  and 
atlaft  it  was  the  better  Opinion  that  it  fhould  be   tried  in  the  County  of  Lancafter  where  the 
Church  was,  for  that  none  can  be  Parfon  without  Induction,  and  the  Induction  is  triable  per  Pais, 
and  not  by  the  Bifhop,  becaufe  it  is  a  temporal  PofTeffion,  and  that  cannot  be  done  but  where  the 
Church  is,  and  it  is  to  be  prefumed  that  in  that  County  it  is  beft  known  whether  he  was  Vicar, 
and  where  the  Seizin  was.     From  which  Cafes  (he  faid)  it  appears  that  the  Induction  is  the  prin- 
cipal Thing  which  makes  the  Prebendary  to  be  a  Prebendary,  and  to  have  corporal  Seizin,  and 
to  be  able  to  charge  the  Poffeftions  of  the  Prebend,  which  he  cannot  do  before  Induction.     And, 
he  faid,  as  a  e  Woman  who  hath  recovered  Dower  cannot  enter,  but  ought  to  have  Seizin  deli- <=  Co.  Lite  34. 
vered  to  her  by  the  Sheriff,  and  as  a  f  Copyholder,  to  whom  a  Copyhold  Tenement  is  defcended,  ^LAbr.'  681. 
ought  to  be  admitted  by  the  Lord  before  he  fhall  have  Seizin   in  the  Judgment   of  Law,  E  fo  s.  Pi.  i.sBac- 
he  who  is  admitted  or  inftituted  to  a  Prebend,  Parfon  age,  or  Vicarage  cannot  have  Seizin,  nor  Abr,I34# 
be  a  full  Incumbent,  until  the  Archdeacon  has   inducted  him,  or  if  he  be  a  Prebendary,  until  [s^^°'zl' 
the  Dean  and  Chapter  ol  the  Cathedral  Church  where  the  Prebend  is  have  inftalled  him.     h  And  Co.  compi. 
the  Lord  Dyer  faid  that  the  Archdeacon  cannot  induct  any  Prebendary,  but  the  Dean  and  Chapter  c°pyh-fo'  7*« 
©f  the  Cathedral  Church  of  which  he  is  a  Prebendary  ought  to   inltall  and  induct  him.     And  s  Ante  52s  (c) 
many  other  Things  were  faid  touching  this  Point,  which  1  have  not  here  recited,  my  Intent  being  and(dJ- 
briefly  to  fhew  the  Reafons  and  Caufes  of  the  Judgment.     Wherefore  it  was  [the  Opinion  of  all h  See  Ante  52S 
the  Juftices,    that  the  Grant  of  the  Annuity  made  by  the  Prebendary  before  his  Inftallation  and  stoks"^^ 
Induction  was  not  good  to  charge  the  Prebend,  and  confequently  that  the  Action  did  not  lie.  "ted. 

And  the  Lord  Dyer  took  three  Exceptions  to  the  Declaration.     The  firft  was,  for  that  it  is  Exceptions  to 
therein  contained  that  Langdale  the  Prebendary  of  the  Prebend  of  Alderwas  in  the  Cathedral  the  Declaration. 
Church  of  Litchfield I  made  the  Grant,  and  the  Name  of  the  Saint  who  was  Patron  of  the  faid 
Church  is  not  mentioned,  whereas  it   ought  to   have  been  faid,  in  the  Cathedral  Church  of  St. 
Chad  in  Litchfield,  for  every  Cathedral  Church  has  a  Saint,  which  is  named  as  Patron. 

The  fecond  was,  for  that  the  Writ  was  brought  in  the  County  of  Middlefex,  '  whereas  it  ought  1Dy-  *94-  P1- 
to  have  been  brought  in  the  County  where  the  Cathedral  Church  was  in  which  the  Prebend  is. 33" 
For  although  the  Grant  of  the  Annuity  was  in  the  County  of  Middlefex,  yet  the  Charge  is  impofed 
upon  the  Prebend,  and  in  Refpect  thereof  the  Prebendary  is  charged,  fo  that  the  Caufe  of  Action 
arofe  where  the  Body  of  the  Prebend  is,  and  the  Action  ought  to  have  been  brought  in  that 
jCounty,  and  not  in  Middlefex. 

The  third  was,  for  that  the  Confirmation  of  the  Bifhop  is  pleaded,  and  he  is  called  Patron, 
and  it  is  not  faid  that  he  was  the  Ordinary  of  the  Place,  for  he  may  be  Patron  and  not  Ordinary, 
becaufe  another  may  be  Ordinary. 

But 
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'      srvationsof 
the  Reporter. 
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f  See  Dy.  6r. 

pi.  30.  1  Rol. 
Abr.  481.  pi.  3. 
3  Bac.  Abr.  376. 
that  the  Bifhop 
is  Patron  and 
Ordinaryof  every 
Prebend. 


But  thefe  Exceptions  did  not  feem  to  be  the  Caufe  of  the  Judgment;  for  as  to  the  firft,  it 
does  not  appear  to  the  Court  that  the  Cathedra!  Church  had  any  Saint  as  Patron  of  the  fame 
Church,  and  a  Cathedral  Church  may  be  without  any  fuch  Patron.  And  as  to  the  fccond, 
there  are  two  Caufes  which  charge  the  Succefibr  here,  the  one  is  the  Grant,  which  is  in  Mid- 
dle/ex, the  other  is  the  Prebend,  which  is  in  another  County,  *  and  forafmuch  as  two  Things 
in  feveral  Counties  are  the  Caufe  of  the  Action,  it  is  fufficient  to  bring  the  Action  in  one  of  the 
Counties,  feeing  it  cannot  be  brought  in  both.  And  as  to  the  third  Exception,  it  appears  upon 
Record  by  the  Count  that  the  Bifhop  of  Litchfield  was  Patron  -f  and  Ordinary  of  the  Prebend, 
for  the  Count  is,  that  the  Bifhop  by  his  Authority  pontifical  and  ordinary  confirmed,  &c.  and  fo  he 
fhall  be  taken  to  continue.  And  afterwards  Judgment  was  given  that  the  Plea  in  Bar  \vas  fuf- 
ficient, wherein  it  is  implied  that  the  Count  was  good  •,  which  Judgment  here  follows. 


The  Reft  of  the  At  which  Day  here  came  as  well  the  aforefaid  Edmund  Hare  as  the  aforefaid  Thomas  Bickley  by 
Record.  their  Attornies  aforefaid.     Whereupon  the  aforefaid  Plea  of  the  aforefaid  Thomas  above  in  Bar 

of  the  Action  aforefaid  pleaded  being  feen,  and  by  the  Juflices  here  more  fully  underftood,  it 

feems  to  the  fame  Juflices  here  that  the  faid  Plea  is  fufficient  in  Law  to  preclude  the  aforefaid 
judgment.        Edmund  from  having  his  Action  aforefaid  againft  the  aforefaid  Thomas.     Therefore  it  is  confidered 

that  the  aforefaid  Edmund  take  nothing  by  his  Writ  aforefaid,  but  be  in  Mercy  for  his  falfe  Claim: 

And  that  the  aforefaid  Thomas  go  thereof  without  Day,  5? c. 


A  brief  Report  of  a  Judgment,  and  of  the  Caufes  thereof  given  in  the  King's  Bench  by 
the  Juflices  there  in  Trinity  "Term  in  the  20th  Tear  of  the  Reign  of  Queen  Elizabeth, 
upon  a  Special  Verdi5l  found  on  the  General  Iffue  in  an  Ejectione  firmae  brought  by  Ed- 
mund Croft  againft  Henry  Howel,  upon  a  Leaje  for  Tears  of  'Tenements  in  Marfh  in> 
the  County,  of  Buckingham  made  to  the  Plaintiff  the  13//&  Bay  of  September  in  the  iSth 
Tear  of  the  Reign  of  the  prefent  Queen  by  William  Feriman  and  Robert  Sadler,  the 
Majlers  or  Governors  and  the  Commonalty  of  the  Myjlery  of  Cooks  in  London.  And  the 
Record  is  entered  among  the  Records  of  Eafter  Term  1 9  Elizabeth,  Roll  and  was 

as  follows. 

OTHERWISE,  as  it  appears  in  the  Term  of  St.  Hillary,  in  the  19th  Year  of  the  Rei°ri 
of  the  Lady  the  Queen  now,  Roll  it  is  contained  thus.      Bucks,  viz.  Be  it  remem- 

same'precedent  bered  that  otherwire>  viz-  J?  the  Term  of  St.  Michael  laft  paft,  before  the  Lady  the  Queen  at 
kaft.  Entr.  aS9.  Weflminfter  came  Edmund  Croft  by  George  Colborn  his  Attorney,  and  brought  here  into  the  Court 
b.  Pi.  16.  0f  the  faid  Lady  the  Queen  then  there  his  certain  Bill  againft  Henry  Howel  in  the  Cuftody  of  the 

Marfhal,  &c.  of  a  Plea  of  Trefpafs  and  Ejectment  of  a  Farm.  And  there  are  Pledges  of  pro- 
fecuting,  viz.  John  Doe  and  Richard  Roe  ;  which  faid  Bill  follows  in  thefe  Words,  %iz.  Bucks, 
viz.  Edmund  Croft  complains  of  Henry  Howel  in  the  Cuftody  of  the  Marfhal  of  the  Marfhalfea 
of  the  Lady  the  Queen  before  the  Queen  herfelf,  for  this,  viz.  that  whereas  one  William  Feriman 
and  Robert  Sadler,  Matters  or  Governors  and  the  Commonalty  of  the  Myftery  of  Cooks  in  Lon- 
don, otherwife  called  William  Feriman  and  Robert  Sadler,  Citizens  and  Cooks  in  London,  Matters 
or  Governors  of  the  Myftery  of  Cooks  in  London,  and  the  Commonalty  of  the  fame  Myftery, 
the  13th  Day  of  September  in  the  18th  Year  of  the  Reign  of  the  Lady  Elizabeth  now  Queen  of 
England,  at  Marfh  in  the  County  aforefaid,  by  their  certain  Indenture  fealed  with  their  common 
Seal,  and  htre  into  Court  produced,  bearing  Date  the  Day  and  Year  abovefaid,  had  delivered, 
granted,  and  to  Farm  let  to  the  aforefaid  Edmund  Croft  one  MeiTuage  with  the  Appurtenances 
in  Marfh  aforefaid,  and  alfo  40  Acres  of  Land,  20  Acres  of  Meadow,  and  30  Acres  of  Pafture 
with  the  Appurtenances  in  Marfh  aforefaid  in  the  aforefaid  County  of  Bucks ;  to  have  and  to 
hold  the  Tenements  aforefaid  with  the  Appurtenances  to  the  aforefaid  Edmund  and  to  his  Affigns, 
from  the  Feaft  of  Eafter  then  laft  paft,  unto  the  End  and  Term  of  5  Years  from  thence  next 

following, 
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following  and  fully  to  be  compleat.  By  virtue  whereof  he  the  fame  Edmund  into  the  Tenements 
aforefaid  with  the  Appurtenances  entered,  and  was  thereof  poffeffed  until  the  aforefaid  Henry 
Howel  afterwards,  viz.  the  14th  Day  of  the  faid  Month  ok  September  in  the  abovefaid  1 8th  Year 
of  the  Reign  of  the  faid  Lady  the  Queen  now,  with  Force  and  Arms,  &c.  into  the  Tenements 
aforefaid  with  the  Appurtenances  entered,  and  him  the  faid  Edmund  from  his  Farm  aforefaid  there- 
of (his  Term  aforefaid  not  yet  enaed)  ejected,  expelled,  and  amoved,  and  him  the  faid  Edmund 
from  his  Pofkffion  thereof  held  oui  and  yet  doth  hold  out ;  and  other  Wrongs  to  him  did,  againft 
the  Peace  of  the  faid  Lady  the  Queen  now,  to  the  Damage  of  him  the  faid  Edmund  40  1.  and 
therefore  he  produces  the  Suit,  &c. 

And  now  here  at  this  Day,  viz.  Wednefday  next  after  the  Octave  of  St.  Hillary  in  this  fame 
Term,  until  which  Day  the  aforefaid  Henry  Howel  had  Leave  to  imparl  to  the  Bill  aforefaid,  and  imparlance, 
then  to  anfwer,  &c.  before  the  Lady  the  Queen  at  Wejlminfier  came  as  well  the  aforefaid  Edmund 
by  his  Attorney  aforefaid,  as  the  aforefaid  Henry  by  Roger  Norton  his  Attorney.     And  the  fame 
Henry  defends  the  Force  and  Injury  when,  &c.  and  fays  that  he  is  not  guilty  thereof,  and  of  this  Not  guilty, 
he  puts  himfelf  upon  the  Country,  and  the  aforefaid  Edmund  Croft  likewife,  &c.     Therefore  the 
Jurors  thereon  came  before  the  Lady  the  Queen  at  Weftmwfter  on  Wednefday  next  after  the  Mor-  vmiri. 
row  of  the  Purification  of  the  bleffed  Mary  ;  and  who  neither,  &c.  to  recognize,  &c.   becaufe  as    * 
■well,  &c.     The  fame  Day  is  given  to  the  Parties  aforefaid  there,  &c.     At  which  Day  the  Jurors  jury  continued 
between  the  Parties  aforefaid  in  the  Plea  aforefaid  thereof  between  them  is  refpited  before  the  Lady t0  the  Affizesi 
the  Queen  at  Weftminjler  until  Wednefday  next  after  15  Days  of  Eafier  then  next  following,  unlefs 
the  Juflices  of  the  Lady  the  Queen  afiigned  to  take  Aflizes  in  the  County  of  Bucks  mail  firft 
come  on  Monday  in  the  third  Week  of  Lent  at  Ailfbury  in  the  County  aforefaid  by  the  Form  of 
the  Statute,  &c.  tor  vv'ant  of  Jurors,  &c.     Therefore  let  the  Sheriff  have  the  Bodies,  &c.     The 
fame  Day  is  given  to  the  Parties  aforefaid  there,  &c.     And  now  at  this  Day,  viz.  the  aforefaid 
Wednefday,  before  the  Lady  the  Queen  at  Weftminfier  comes  the  aforefaid  Edmund  Croft  by  his  At- 
torney aforefaid,  and  the  aforefaid  Juflices  before  whom,  &"c.  have  fent  here  their  Record  in  thefe 
Words.    Afterwards  at  the  Day  and  Place  within  contained  before  ChrifiopherWray  Knight,  Chief       p -^ 
Juflice  of  the  Lady  the  Queen  afiigned  to  hold  Pleas  before  the  Queen  herfelf,  and  Gilbert  Gerard. 
Attorney-general   of  the  faid  Lady  the  Queen,  Juflices  of  the  faid  Lady  the  Queen  affigned  to 
take  Affizes  in  the  County  of  Bucks,  by  the  Form  of  the  Statute,  &c.  came  as  well  the  within 
named  Edmund  Croft  by  Richard  Grey  his  Attorney  as  the  within  written  Henry  Howel  by  his  At- 
torney within  contained.     And  the  Jurors  of  the  Jury  whereof  Mention  is  within  made  being  cal- 
led, Lme  of  them  came,  and  fome  of  them  did  not  come,  as  appears  in  the  Panel.     And  one  of 
the  fame  Jurors  now  appearing,  viz.  William  Edmunds,  becaufe  he  is  found  fufpected  between  the 
Parties  aforefaid,  from  that  Panel  is  wholly  withdrawn.     And  certain  of  the  fame  Jurors  now 
Jikewife  appearing,  viz.   Edward  Betham  Gentleman,  John  Moor  Gentleman,  Edmund  Paxton, 
William  Coleman,  John  Sheppard  of  Ovinge,  Richard  Meridal,  John  Coker,  and  Clemens  Chilton 
came,  and  upon  that  Jury  are  fworn.     And  becaufe  the  Refidue  of  the  Jurors  of  the  fame  Jury 
have  not  appeared,  therefore  others  of  the  By-ftanders,  by  the  Sheriff  of  the  County  aforefaid  Tales  de  cinum. 
thereunto  chofen,  at  the  Requefl  of  the  aforefaid  Edmund  Croft,  and  by  the  Command  of  the  Juf- $ambus' 
tices  aforefaid  are  added  anew,  whofe  Names  to  the  Panel  aforefaid  are  put,  according  to  the 
Form  of  the  Statute  in  fuch  Cafe  lately  made  and  provided.     Which  faid  Jurors  fo  added  anew 
now  appearing,  viz.  Ralph  Redman  Gentleman,  Richard  Hatch,  Benedict  Holland,  and  John  Wade 
come.     Who  to  fay  the  Truth  of  the  within  contained  together  with  the  other  Jurors  aforefaid  special  Verdia, 
firfl  impanneled  and  fworn  being  elected,  tried,  and  fworn,  fay  upon  their  Oath  that  long  before 
the  within  written  Time  of  the  Trefpafs  and  Ejectment  within  fpecified   within  fuppofed  to  be 
<lone,  Lord  Edward  late  King  of  England  the  fourth  incorporated  the  free-Men  of  the  Myflery 
of  Cooks  in  London  by  his  Letters  patent  in  thefe  Words.     "  Edward  by  the  Grace  of  God  King 
"  of  England  and  France,  and  Lord  of. Ireland,  to  all  to  whom  the  prefent  Letters  mail  come, 
"  Greeting.     Know  ye  that  we  confidering  how  that  our  beloved  good  and  free-Men  of  the  My- 
*'  fiery  of  Cooks  of  our  City  of  London  great  and  many  Attendances  and  Labours  as  well  at  our 
*'  great  Feaft  of  St.  George  as  at  others  on  our  Command  for  a  long  Time  without  the  City  afore- 
"  faid  perfonally  have  fuflained  and  fupported,  and  daily  to  fuflain  and  fupport  do  not  ceafe;  and 
"  whilfl  they  have  fo  perfonally  attended  upon  our  Bufinefs,  they  have  many  Times  been  impan- 
"  neied  and  fummoned  upon  Affizes  of  Jurors  and  other  Inquefls  within  the  fame  City,  and  by 
"  Reafon  of  fuch  their  perfonal  Attendances  they  could  not  appear,  whereby  they  have  before 
"  thefe  Times  had  and  fuflained  many  Hardfhips  and  LofTes  in  the  lofing  of  great  IfTues  and  A- 
*'  mercements ;  we  being  defirous  that  fuch  LofTes  fhould  be  now  removed  from  the  faid  good 
"  and  free  Men  of  the  Myflery  aforefaid,  for  the  Caufes  aforefaid,  and  for  other  Confiderationg 

6  U  «  Us 
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"  Us  fpecially  moving,  at  the  Supplication  of  the  fame,  have  granted  to  them  that  that  Myftery 
"  and  all  Men  of  the  lame  Myftery  of  the  City  aforefaid  be  in  Subftance  and  Name  one  Body  and 
"  one  Commonalty  perpetual.  And  that  two  Principals  of  the  fame  Commonalty,  by  the  unani- 
"  mous  Affent  of  12  or  8  Perfons  at  leaft  of  that  Commonalty  in  the  Myftery  aforefaid  rhoftiy 
*  vide^ioCo.  "  expert,  every  Year  may  *  elect  and  make  out  of  that  Commonalty  two  Mailers  or  Governors 
3T-a-  "  in  the  fame  Myftery  moftly  expert,  to  fupervife,  direct,  and  govern  the  Myftery  and  Commo- 

*c  nalty  aforefaid,  and  all  Men  of  the  fame  Myftery,  and   the  Bufinefs   of  the  fame   for  ever. 
"  And  that  the  fame  Mailers  or  Governors  and  Commonalty  may  have  perpetual  Succeffion,  and 
*c  a  common  Seal  to  ferve  the  Bufinefs  of  the  faid  Commonalty.     And  that  they  and  their  Suc- 
"  ceflbrs  for  ever  be  Perfons  fit  and  capable  to  purchafe  and  poiTefs  in  Fee  and  Perpetuity  Lands, 
«'  Tenements,  Rents,  and  other  Poffeflions  whatsoever.     And  that  they  by  the  Names"  of  Maf- 
"  ters  or  Governors  and  Commonalty  of  the  Myftery  of  Cooks  in  London  may  implead  and  be 
"  impleaded  before  whatever  Judges,  in  Courts  and  Actions  whatever.     And  that  the  aforefaid 
"  Mailers  or  Governors  and  Commonalty  and  their  SuccefTors  may  lawfully  arid  fafely  make  Jaw- 
"  ful  and  honeft  Affemblies  of  themfelves,  and  Statutes  and  Ordinances  for  the  wholefome  Go- 
"  vernment,  Superintendency,  and  Correction  of  the  Myftery  aforefaid,  according  to  Neceifities 
"  and  Exigence,  as  often  as  and  when  it  (hall  be  needful,  without  Let  or  Hinderance  of  Us,  our 
"  Heirs  or  SuccefTors,  Juftices,  Efcheators,  Sheriffs,  Coroners,  or  other  Bailiffs  or  Minifters  of 
"  Us,  our  Heirs  or  SuccefTors  whatfoever ;  fo  that  their  Statutes  and  Ordinances  are  in  no  wife 
"  contrary  to  the  Laws  and  Cuftoms  of  our 'Realm  of  England.     Further  we  will  and  <?rant  for 
"  Us,  our  Heirs  and  SuccefTors,  as  much  as  in  Us  is,  that  the  Mafters  or  Governors  of  the  afore- 
"  faid  Commonalty  for  the  Time  being,  and  their  SuccefTors  for  ever,  may  have  the  Overlook - 
«c  ing,  Search,  Correction,  and  Government  of  all  and  Angular  Men  of  the  faid  Commonalty  of 
«'  Cooks  ufing  the  Myftery  of  Cooks  in  the  fame  City  and  in  the  Suburbs  thereof,  and  the  Pu- 
*'  nifhment  of  the  fame  for  their  Offences,  and  for  the  not  perfectly  executing,  doing,  and  ufing 
«'  their  Myftery,  fo  that  fuch  Puniihment  follow  by  reafonable  and  fit  Ways.     Alfu  we  will  and 
"  grant  for  Us,  our  Heirs  and  SuccefTors,  as  much  as  in  Us  is,  that  the  faid  Mafters  or  Gover- 
«'  nors  and  Commonalty  of  the  faid  Myftery  of  Cooks,  or  their  SuccefTors,  or  any  of  them  in 
«'  any  wife  for  the  future,  within  the  City  aforefaid  and  the  Suburbs  of  the  fame,  (hall  not  be  fum- 
<c  moned  or  put,  nor  ihall  any  of  them  be  fummoned  or  put,  in  any  Affize?,  Juries,  Inqucits, 
*'  Inquifitions,  Attaints,  or  other  Recognitions  within  the  faid  City  and  the  Suburbs  of  the  fame 
*c  for  the  Time  to  come,  before  the  Mayor  and  Sheriff  or  the  Coroner  of  the  faid  City  for  the 
*c  Time  being  to  be  taken,  or  by  any  their  Officer  or  Minifter,  or  Officers  or  Minifters  to  be 
ce  fummoned,  altho'  the  fame  Jurors  were  fummoned  to  the  Inquifitions  or  Recognitions  upon 
"  our  "Writ  or  Writs  of  Right,  or  of  our  Heirs :  But  that  the  faid  Mafters  or  Governors  and 
"  Commonalty  of  the  Myftery  aforefaid,  and  their  SuccefTors,  and  every  of  them,  againft  Us, 
"  our  Heirs  and  SuccefTors,  and  againft  the  Mayor  and  Sheriffs  of  our  City  aforefaid  for  the 
«'  Time  being,  and  their  Officers  and  Minifters  whatfoever,  be  thereof  quit  and  wholly  difchar- 
"  ged  for  ever  by  thefe  Prefents.     And  further  We,  in  Confideration  of  the  Premifies,  of  our 
"  fpecial  Grace  have  granted  for  Us,  our  Fleirs  and  SuccefTors,  to  the  aforefaid  Mafters  or  Go- 
"  vernors  and  Commonalty  of  the  faid  Myftery  of  Cooks,  and  to  their  SuccefTors,  this  Liberty, 
«'  viz.  that  in  all  Times  to  come  they  may  admit  and  receive  into  the  fame  Myftery  of  Cooks  to 
"  have  and  enjoy  the  Liberties  of  the  faid  City,  according  to  the  Cuftom  of  the  faid  City,  fit  and 
"  fufficient  Perfons,  (killed  and  informed  in  the  faid  Myftery  of  Cooks,  approved  by  the  MaPcers 
«'  or  Governors  of  the  faid  Myftery  for  the  Time  being,  and  prefented  to  the  Mayor  of  the 
"  City  aforefaid  for  the  Time  being,  and  no  other  Perfons  whatfoever,  nor  in  any  other  Manner 
"  any  Command  or  Requeil  of  Us,  our  Heirs  or  SuccefTors,  by  the  Letters  within  written  or 
"  otherwife  howfoever  to  the  contrary  made  or  to  be  made  notwithftanding.     And  altho'  the 
"  fame  Mafters  or  Governors  and  Commonalty  and  their  SuccefTors  (hall  for  the  future  continu- 
-"  ally  ufe  this  Liberty,  againft  any  Command  or  Requeft  of  Us,  our  Heirs,  or  Succefiors,  or 
of  any  others  whatfoever  in  Form  aforefaid  to  be  made,  neverthelefs  they  nor  any  of  them  (hall 
in  no  wife  incur  any  Fine,  Contempt,  or  Lofs  towards  Us,  our  Heirs  or  SuccefTors,  or  any 
Damage  or  111  in  their  Goods  or  Bodies  towards  other  Perfons  whatfoever  by  that  Occafion 
any  Statute,  Ordinance,  or  Act  to  the  contrary  before  this  Time  enacted,  made,  ordained,  or 
"  provided  notwithftanding.     In  Witnefs  whereof  we  have  caufed  thefe  our  Letters  to  be  made 
«'  patent.     Witnefs  Ourfelf  at  Weftminfler  the  nth  Day  of  July  in  the  2  2d  Year  of  Our  Reign." 
By  virtue  of  which  faid  Letters-patent  the  Freemen  of  the  Myftery  of  Cooks  in  London  were  in- 
corporated by  the  Name  of  Mafters  or  Governors  and  Commonalty  of  the  Myftery  of  Cooks 
in  London.    And  that  after  the  making  of  the  Letters-patent  aforefaid,  the  Mafters  or  Governors 
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and  the  Commonalty  of  the  Myftery  aforefaid  were  feized  of  the  Tenements  within  written  with 
the  Appurtenances,  in  which  the  Trefpafs  and  Ejectment  within  fpecified  is  fuppofed  to  be  done, 
in  their  Demefn  as  of  Fee,  in  *  Right  of  their  Corporation  aforefaid.  And  they  being  fo  feized*  see  ioCo; 
thereof,  one  John  Johnfon  the  younger,  Matthew  Robin/on,  John  Birch,  and  Ralph  Ifwel  Matter  34-  *• 
and  Wardens  of  the  Art  or  Myftery  of  Cooks  of  London,  and  the  Commonalty  of  the  fame  Art 
or  Myftery,  and  alfo  John  Lawrence  Citizen  and  Cook  of  London,  before  the  aforefaid  Time  of 
the  Trefpafs  and  Ejedtment  aforefaid  within  fuppofed  to  be  done,  viz.  the  laft  Day  of  November 
in  the  21ft  Year  of  the  Reign  of  Lord  Henry  late  King  of  England  the  eighth,  the  Father  of  the 
Lady  the  Queen  now,  by  a  certain  Indenture  made  between  the  fame  John  Johnfon  the  younger, 
Matthew  Robinfon,  John  Birch,  and  Ralph  Ifwel  Mafter  and  Wardens  of  the  Myftery  of  Cooks 
of  London,  and  the  Commonalty  of  the  fame  Myftery,  and  John  Lawrence,  by  the  Names  of  John 
Johnfon  the  younger,  Matthew  Robinfon,  John  Birch,  and  Ralph  Ifwel  Mafter  and  Wardens  of 
the  Art  or  Myftery  of  Cooks  of  London,  and  of  the  Commonalty  of  the  fame  Art  or  Myfiery, 
and  alfo  of  John  Lawrence  Citizen  and  Cook  of  London,  of  the  one  Part,  and  one  Robert  Dormer 
Efquire,  by  the  Name  of  Robert  Dormer  Efquire,  of  the  other  Part,  which  other  Part  fealed  with 
the  Seal  of  the  aforefaid  Robert  Dormer  to  the  Jurors  aforefaid  was  (hewn  in  Evidence,  (the  Tenor 
of  which  faid  Indenture  follows  in  thefe  Words  :  "  This  Indenture  made  the  laft  Day  of  Novem- 
«'  ber  in  the  one  and  twentieth  Year  of  the  Reign  of  King  Henry  the  eighth,  between  John  John- 
"  fon  the  younger,  Matthew  Robinfon,  John  Birch,  and  Ralph  Ifwel  Mafter  and  Wardens  of  the 
"  Craft  or  Myftery  of  the  Cooks  of  London,  and  the  Commonalty  of  the  fame  Craft  or  Myftery, 
"  and  alfo  John  Lawrence  Citizen  and  Cook  of  London,  of  the  one  Part,  and  Robert  Dormer  Efquire 
*'  of  the  other  Part,  witneffeth  that  the  faid  Mafter,  Wardens,  Commonalty,  and  John  Lawrence 
"  have  bargained  and  fold,  and  by  thefe  Prefents  clearly  bargain  and  fell,  to  the  faid  Robert  Dcr- 
"  tner  the  Manor  of  Weftbury  with  the  Appurtenances  in  Marfh  in  the  County  of  Buckingham^ 
*'  and  all  Lands,  and  Tenements,  Rents,  Reverfions,  Services,  and  other  Hereditaments  which 
"  they  the  faid  Mafter,  Wardens,  and  Commonalty  have,  or  that  any  other  Perfon  or  Perfons  to 
*'  their  Ufe  or  to  the  Ufe  of  any  of  them  have,  in  Marfh  aforefaid,  or  elfewhere  within  the  faid 
"  County  •,  and  alfo  all  Evidences,  Charters,  Muniments*  and  Writings  concerning  the  Premiffes 
*'  or  any  Parcel  thereof.  And  the  faid  Mafter,  Wardens,  Commonalty,  and  John  Lawrence  cove- 
*<  nant  and  grant  further  by  thefe  Prefents  to  the  faid  Robert,  that  they  the  faid  Mafter,  Wardens,- 
"  Commonalty,  and  John  Lawrence,  or  their  Succeftors,  before  the  Feaft  of  the  Purification  of 
"  our  Lady  next  enfuing  the  Date  hereof,  fhall  deliver  or  caufe  to  be  delivered  to  the  faid  Ro- 
**  bert,  his  Executors  or  Affigns,  all  the  faid  Evidences,  Muniments,  and  Writings  concerning 
"  the  Premiffes  or  any  parcel  thereof.  And  the  faid  Mafter,  Wardens,  Commonalty,  and  John. 
<c  Lawrence  covenant  and  grant  further  by  thefe  Prefents  to  the  faid  Robert,  that  they  the  faid 
*'  Mafter,  Wardens,  Commonalty,  and  John  Lawrence,  or  their  Succeffors,  before  the  faid  Feaft 
*6  of  the  Purification  of  our  Lady  next  coming,  fhall  make  or  caufe  to  be  made  to  the  faid  Robert 
"  and  his  Heirs,  and  to  fuch  other  Perfon  and  Perfons  and  their  Heirs  as  the  faid  Robert  his  Heirs 
*'  or  Affigns  fhall  name  and  appoint,  and  to  the  Ufe  of  the  faid  Robert  Dormer  and  of  his  Heirs, 
"  a  good,  fure,  fufficient,  lawful,  and  indefeafible  Eftate  in  the  Law  in  Fee-fimple  of  and  in  the 
"  faid  Manor,  Lands,  Tenements,  and  other  the  Premiffes  and  every  parcel  thereof,  at  the  Cofts: 
"  and  Charges  in  the  Law  of  the  faid  Robert  Dormer  and  his  Heirs.  And  over  that  the  faid 
«  Mafter,  Wardens,  Commonalty,  and  John  Lawrence  covenant  and  grant  by  thefe  Prefents  to 
"  the  faid  Robert  Dormer,  that  they  the  faid  Mafter,  Wardens,  Commonalty,  and  John  Lawrence^ 
*'  and  their  Succeffors,  fhall  at  all  Time  and  Times  hereafter  do,  fuffer,  and  caufe  to  be  done  and 
*«  fuffered,  all  and  every  fuch  Thing  and  Things,  be  it  by  Fine,  Feoffment,  Recovery,  Releafe, 
"  Warranty  of  the  faid  Mafter,  Wardens,  Commonalty,  and  John  Lawrence,  and  their  Succef- 
"  fors  or  Affigns,  againft  all  Perfons,  or  otherwife,  as  by  the  Counfel  learned  of  the  faid  Robert 
«'  his  Heirs  and  Affigns  fhall  be  advifed,  at  the  Cofts  and  Charges  in  the  Law  of  the  faid  Robert 
*c  Dormer  and  of  his  Heirs.  And  moreover  the  faid  Mafter,  Wardens,  Commonalty,  and  John 
ct  Lawrence  covenant  and  grant  by  thefe  Prefents  to  the  faid  Robert,  that  they  have  good  and 
**  juft  Title,  and  lawful  Authority  and  Power,  to  bargain  and  fell  the  faid  Manor  and  other  the 
"  Premiffes  to  the  faid  Robert  Dormer  in  Manner  and  Form  abovefaid  :  And  that  the  faid  Manor 
"  and  other  the  Premiffes  are  of  the  clear  yearly  Value  of  five  Marks,  over  and  above  all 
"  yearly  Charges  and  Reprifes :  And  alfo  that  the  faid  Manor  and  other  the  Premiffes,  at  the 
tc  Sealing  of  thefe  Prefents,  are  difcharged  of  all  former  Bargains,  Sales,  Jointures,  Dowers,  Ufes, 
"  Wills,  Statutes-merchant,  Statutes  of  the  Staple,  and  of  all  other  Incumbrances  and  Charges 
"•  had,  made,  or  done  before  the  Date  of  thefe  Prefents,  except  Rent-fervice  of  old  Time  due 
"  and  accuftomed.  For  the  which  Bargain  and  Sale,  Covenants,  Grants,  and  Agreements  well 
«'■  and  truly  to  be  obferved,  performed,  fulfilled,  and  kept  on  the  Behalf  of  the  faid  Mafter^ 
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"  Wardens,  Commonalty,  and  John  Lawrence,  their  Succeffors  and  Afugns,  the  faid  Robert  hath 
"  contented  and  paid  to  the  faid  M after,  Wardens,  Commonalty,  and  John  Lawrence,  at  the 
*'  Sealing  of  thefe  Prefents,  60/.  Sterling,  whereof  the  faid  Matter,  Wardens,  Commonalty,  and 
"  John  Lawrence  acknowledge  themfelves  truly  contented  and  paid  by  thefe  Prefents.  In  Vvitnefs 
"  whereof  as  well  the  Seals  of  the  faid  Mailer,  Wardens,  and  Commonalty,  and  the  Seal  of  the 
"  faid  John  Lawrence,  as  the  Seal  of  the  faid  Robert  Dormer  to  thefe  Indentures  interchangeably 
<:  be  fet.  Given  the  Day  and  Year  abovefaid.")  bargained  and  fold  the  Tenements  within  writ- 
ten with  the  Appurtenances  in  which,  &c.  among  other  Things,  to  the  aforefaid  Robert  Dormer. 
And  that  the  aforefaid  Robert  Dormer  by  virtue  of  that  Bargain  and  Sale  into  thofe  Tenements 
with  the  Appurtenances  entered,  and  was  thereof  feized  in  his  Demefn  as  of  Fee.  And  he  being 
fo  thereof  feized,  a  certain  Fine  with  Proclamations  thereon  was  levied  in  the  Court  of  the  faid 
Lord  Henry  late  King  of  England  the  eighth  at  Wejlminfter  from  the  Day  of  Eafier  in  15  Days  in 
the  2  2d  Year  of  his  Reign,  before  Robert  Brudnel,  Anthony  Fitzherbert,  Thomas  Englefield,  and  William 
Shelley  Juftices,  and  other  faithful  Men  of  the  faid  late  King  then  there  prefent,  between  the  aforefaid 
Robert  and  one  John  Baldwin  Efquire,  John  Goodwin  Gentleman,  Peter  Dormer  Gentleman,  and  Henry 
Cooper  Complainants,  and  one  Thomas  Smith  Brother  and  Heir  of  John  Smith,  and  William  Smith  Son 
and  Heir  Apparent  of  the  faid  Thomas,  Deforceants,  of  theTenements  within  written  with  the  Appur- 
tenances in  which,  &c.  among  other  Things,  in  thefe  Words :  This  is  the  final  Agreement  made 
in  the  Court  of  the  Lord  the  King  at  Wejiminfter  from  the  Day  of  Eafter  in  15  Days  in  the  2  2d 
Year  of  the  Reign  of  Henry  the  eighth  from  the  Conqueft  by  the  Grace  of  God  of  England,  France* 
King,  Defender  of  the  Faith,  and  Lord  of  Ireland,  before  Robert  Brudnel,  Anthony  Fitzherbert* 
Thomas  Englefield,  and  William  Shelley  Juftices,  and  other  faithful  Men  of  the  Lord  the  King  then 
there  prefent,  between  Robert  Dormer  Efquire,  John  Baldwin  Efquire,  John  Goodwin  Gentleman, 
Pete?  Dormer  Gentleman,  and  Henry  Cooper  Complainants,  and  Thomas  Smith  Brother  and  Heir 
of  John  Smith,  and  William  Smith  Son  and  Heir  Apparent  of  the  faid  Thomas,  Deforceants,  of  the 
Manor  of  Wefibury  in  the  Marjh  with  the  Appurtenances,  and  of  100  Acres  of  Land,  40  Acres 
of  Meadow,  and  20  Acres  of  Pafture  with  the  Appurtenances  in  Marjh,  whereof  a  Plea  of  Cove- 
nant was  fummoned  between  them  in  the  fame  Court,  viz.  that  the  aforefaid  Thomas  and  William 
have  acknowledged  the  aforefaid  Manor  and  Tenements  with,  the  Appurtenances  to  be  the  Right 
of  the  faid  Robert,  as  thofe  which  the  fame  Robert,  John,  John,  Peter,  and  Henry  have  of  the  Gift 
of  the  aforefaid  Thomas  and  William,  and  them  have  remitted  and  quit-claimed  from  them  the 
faid  Thomas  and  William,  and  the  Heirs  of  the  faid  Thomas,  to  the  aforefaid  Robert,  John,  John, 
Peter,  and  Henry ,  and  to  the  Heirs  of  the  faid  Robert  for  ever.  And  further  the  fame  Thomas  and 
William  have  granted  for  themfelves  and  the  Heirs  of  the  faid  Thomas,  that  they  will  warrant  to 
the  aforefaid  Robert,  John*  John,  Peter?  and  Henry,  and  to  the  Heirs  of  the  faid  Robert,  the  a^ 
forefaid  Manor  and  Tenements  with  the  Appurtenances  againft  all  Men  for  ever.  And  for  this 
Acknowledgment,  Remife,  Quit-claim,  (Warranty,  Fine,  and  Agreement,  they  the  fame  Ro- 
bert, John,  John,  Peter,  and  Henry  have  given  to  the  aforefaid  Thomas  and  William  60  1.  Sterling. 
Buck,  according  to  the  Form  of  the  Statute,  the  firft  Proclamation  was  made  the  23d  Day  of  May 
in  the  Term  of  Eafter  in  the  22d  Year  of  the  King  within  written,  the  fecond  Proclamation  the 
25th  Day  of  May  in  the  fame  Term,  the  third  Proclamation  the  28th  Day  of  May  in  the  fame 
Tefm,  the  fourth  Proclamation  the  30th  Day  of  May  in  the  fame  Term,  the  fifch  Proclamation 
was  made  the  4th  Day  of  July  in  the  Term  of  the  Holy  Trinity  in  the  22d  Year  of  the  King  within 
written,  the  fixth  Proclamation  the  6th  Day  of  July  in  the  fame  Term,  the  feventh  Proclamation 
the  8th  Day  of  July  in  the  fame  Term,  the  eighth  Proclamation  the  1  ith  Day  of  July  in  the  fame 
Term,  the  ninth  Proclamation  was  made  the  22d  Day  of  November  in  the  Term  of  St.  Mchael'm 
the  2 2d  Year  of  the  King  within  written,  the  tenth  Proclamation  the  24th  Day  of  November  in 
the  fame  Term,  the  eleventh  Proclamation  the  26th  Day  of  November  in  the  fame  Term,  the 
twelfth  Proclamation  the  28th  Day  of  November  in  the  fame  Term,  the  thirteenth  Proclamation 
was  made  the  6th  Day  of  February  in  the  Term  of  St.  Hillary  in  the  2  2d  Year  of  the  King  with- 
in written,  the  fourteenth  Proclamation  the  8th  Day  of  February  in  the  fame  Term,  the  fifteenth 
Proclamation  the  10th  Day  of  February  in  the  fame  Term,  the  fixteenth  Proclamation  the  13th 
Day  of  February  in  the  fame  Term.  Which  faid  Fine  in  Form  aforefaid  was  levied  to  the  life 
of  the  aforefaid  Robert  Domer,  and  of  his  Heirs,  whereby  the  fame  Robert  was  feized  of  theTe- 
nements within  written  with  the  Appurtenances  in  his  Demefn  as  of  Fee.  And  being  fo 
thereof  feized,  he  the  fame  Robert  Dormer  his  Eftate  thereof  continued  five  Years  next  fol- 
lowing after  the  Proclamations  in  Form  aforefaid  made,  without  any  Entry,  Claim,  or  Oc- 
cupation upon  him  or  againft  him  made  or  obtained  by  the  aforefaid  Mafters  or  Gover- 
nors and  Commonalty  of  the  Myftery  aforefaid,  or  by  any  Perfon  or  Perfons  whatfo- 
ever.     And  afterwards,  and  before  the  within  written  Time  of  the  Trefpafs  and   Ejectment 

within 


The  Pleadings':    Croft  verfifc  HoweL  535 


within    fpecified     within    fuppofed    to  be  done,    the   aforefaid    Robert   Dormer  of    the  Tene- 
ments   arorefaid  with    the  Appurtenances   in  Form  aforefaid  being  feized,  of  the  fame  Tene- 
ments with  the  Appurtenances  enfeoffed  one.  William  Howel,  to  have  and  to  hold   the  faid  Tene- 
ments with  the  Appurtenances   to  the  aforefaid  William  Howel  and   to  his  Heirs  for  ever.     By 
Virtue  of  which  Feoffment   the  aforefaid  William  Howel  was  feized  of  the  faid  Tenements  with 
the  Appurtenances  in  his   Demefn  as  of  Fee.     And^  being  fo  thereof  feized,  the  fame  William 
Howel  afterwards,  and    before  the  within  written    Time  of  the  Trefpafs  and  Ejectment  within 
fpecified  within   fuppofed  to  be  done,    viz.  the  laft  Day  of  November  in  the  Year  of  the  Lord 
1557,  made  and  declared  his  Teftament  and  laft  Win  in  Writing,  and  by  his  fame   laft  Will 
gave  and   bequeathed  the  Tenements  within  written  with  the  Appurtenances,  by  the  Name  of 
all  his  Lands  and  Tenements  in  the  Parifh  of  Marjh,  to  one  John  Howel  his  elded  Son,  and  to 
the  Heirs  of  his  Body  lawfully  begotten,  and  for  Default  of  fuch  Iffue,    the  Remainder  thereof 
to  the  aforefaid  Henry  Howel  now  Defendant,  by  the  Name  of  Henry  Howel  his  Son,  and  to  the 
Heirs  of  his  Body  lawfully  begotten.     And  afterwards,  and   before  the  within  written  Time  of 
the  Trefpafs  and  Ejectment  within  fpecified  within  fuppofed  to  be  done,  the  aforefaid  William  Howel 
at  Weftbury  aforefaid  died  of  the  Tenements  aforefaid  in  Form  aforefaid  feized,  after  whole  Death 
John  Howel  into  the  Tenements  aforefaid  with  the  Appurtenances  entered,  and  was  thereof  feized 
in  his  Demefn  as  of  Fee-Tail.     And  being  fo  thereof  feized,  the  fame  John  Howel  afterwards, 
and  before  the  within  written  Time  of  the  Trefpafs  and  Ejectment  within  fpecified  within  fuppo- 
fed to  be  done,  of  fuch  his  Eft  ate  at  Wejllmry  aforefaid  died   thereof  feized,    without  Heirs  of 
his  Body  ifiuing  •,  after  whofe  Death  the   aforefaid  William  Feriman  and  Robert  Sadler,  Mafters 
or  Governors  and  the  Commonalty  of  the  Myftery  aforefaid,  the    10th  Day  of  September  in  the 
1 8th  Year  of  the  Reign  of  the  Lady  the  Queen  now,  made  rhcir  certain  Writing  fealed  with 
their  common  Seal,  in  thefe  Words:  "  To  all  the  faithful  in  Chrijl  to  whom  this  prefent  Wri- 
"•  ting  (ball  come,  William  Feriman  and  Robert  Sadler  iViafters  or  Governors  and  the  Commonalty 
"  of  the  Myftery  of  Cooks  of  London,  otherwife  called  William  Feriman  and  Robert  Sadler  Citi- 
li  zens  and  Cooks  of  London,  Mafters  or  Governors   of  the  Myftery  of  Cooks  of  London,  and 
"  the  Commonalty  of  the  fame  Myftery,  greeting  in  the  Lord  eternal.     Know  ye  that  we  the 
"  aforefaid  Mafters  or  Governors  and  the  Commonalty  of  the  faid  Myftery  have  ordained,  conlii- 
*'  tuted,  authorized,  and  deputed  by  thefe  Prefents  our  beloved  in  Chrijl  Richard  Hodges  our  true 
"  and  lawful  Attorney  to  enter  in  our  Right,  Stead,  Title,  and  Names  into  one  Meffuage  with 
"  the  Appurtenances  in  Marjh  in  the  County  of  Bucks,  late  in  the  Occupation  of  one  Edmund 
*'  Croft  Gentleman,  and  into  all  the  Lands,  Meadows,  Leafows,  and  Paftures  with  the  fame 
"  Meffuage  occupied  in  Marjh  aforefaid,  and  the  faid  Meffuage  and  other  the  Premiffes  with  the 
*'   Appurtenances  to  our  Ufe  to  claim,  and  the  PofTeffion  thereof  to  our  Ufe  to  take,  and  having 
"  had  PofTeffion  thereof  or  of  any  Parcel  thereof,  then  to  feal   upon  the  Premiffes  or  upon  any 
"   Parcel  of  the   fame,  and  in   our  Stead,  Right,  and  Names,  as  our  Deed,  to  deliver  to  the 
*'  fame  Edmund  Croft  a  certain  Writing  containing  the  Form  and  Words  of  a  Demife  of  the 
M  Premiffes  for  the  Term  of  five  Years,  to  begin  from  the  Feaft  of  Eajler  laft  paft  to  the  afore - 
"  faid  Edmund  Croft  in  our  Names  made.      And  we  the  aforefaid  Mafters   or  Governors  and  the 
*'  Commonalty  of  the  Myftery  aforefaid  fhall  ratify  and  approve  all  Things  which  our  aforefaid  At- 
44  torncy  fhall  do  in  the  Premiffes.     In  Witnefs  whereof  to  this  prefent  Writing  we  have  put  our 
«'  common  Seal.     Given  the  10th  Day  of  September  \n  the  i8th  Year  of  the  Reign  of  our  Lady 
t:  Elizabeth   by    the  Grace  of  God   of  England,  France,  and   Ireland  Queen,  Defender    of  the 
"  Faith,  &c."     And  the  Jurors  aforefaid  further   fay  upon   their  Oath  aforefaid,  that  the  Mef- 
fuage  and  Tenements   aforefaid  in   the  Declaration  within  written  fpecified,  and   the   Meffuacres 
and   Tenements  in  the  aforefaid  Writing  to  the  aforefaid  Richard  Hodges  as  is  aforefaid  made, 
are  one  and  the  fame,  and  not  others  nor  divers.     And  that  by  Virtue  of  the  fame  Writing,  the 
aforefaid  Richard  Hodges  in  that  Writing  named,  the  within  written  13th  Day  of  September  in   the 
1 8th  Year  abovefaid,  at  Marjh  aforeiaid,  into  the  Meffuage   within  written   and  other  the  Pre- 
miffes with  the  Appurtenances  entered,  and  them  to  the  Ufe  of  the   fame  Mafters  or  Governors 
and  Commonalty  claimed,  and  the  PofTeffion  thereof  to  their  Ufe  took,  and  the  Writing  afore- 
faid with  the  common  Seal   of  the  faid  Mafters  or  Governors  and  Commonalty   of  the  Myftery 
aforefaid,  containing  initfelf  the  Form  and  Words  of  a  Demife  of  the  Tenements  within  fpeci- 
fied for  the  aforefaid  Term  of  five  Years  to  begin  from  the  Feaft  of  Eajler  then  laft  paft,  fealed,  and 
as  the  Deed  of  the  fame  Mafters  or  Governors  and  Commonalty   of  the  Myftery  aforefaid  then 
and  there   to   the  fame  Edmund  Croft   delivered,  which  faid   Writing  follows  in  thefe  Words  : 
"  This  Indenture  made  the  13th  Day  of  September  in  the    18th  Year  of  the  Reign  of  the  moft 
"  ex  ellent  Princefs  our  Lady  Elizabeth,  by    the  Grace  of  God  of  England,  France,  and  Ireland 
"  Queen,  Defender  of  the  Faith,  &c.  between  William  Feriman  and  Robert  Sadler,  Mafters  or 
"  Governors  and  the  Commonalty  of  the  Myftery  of  Cooks  of  London,  otherwife  called  William 
"  Feriman  and  Robert  Sadler  Citizens  and  Cooks  of  London,  Mafters  or  Governors  of  the  Myf- 
"  tery  of  Cooks  of  London,  and  the  Commonalty  of  the  fame  Myftery,  of  the  one  Part,  and 
"  Edmund  Croft  of  Marjh  in  the  County  of  Bucks  of  the  other  Part,  wfthefleth,  that  the  afore - 
"  faid  Mafters   or  Governors  and  the  Commonalty   of  the  Myftery   aforefaid  have  delivered, 
c:  granted,  and  to  farm  let,  and  by  thefe  Prefents  do  deliver,  grant,  and  ro  farm  let  to  the  afore- 

6  X  «  faid 
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"  laid  Edmund  Croft  one  Meflliage  with  the  Appurtenances  in  Marflj  aforefaid,  late  in  the  Occu- 
"  pation    of  the   aforefaid  Edmund,  and  all  the  Lands,  Meadows,  Leafows,  and   Paflures.  with 
"  the  fame  Meffuage  occupied  in  Marjh  aforefaid.     To  have  and  to   hoid  the  Meffuage  .aforefaid 
"  and  all  other  the  Premiffes  with  the  Appurtenances  to  the  aforefaid  Edmund,  and  to  his  A.fligjjs 
"  from  the  Feaft  of  Eafter  laft   paft  unto  the  End  of  five  Years   from  thence  next  following, 
"  Yielding  therefore   yearly  to  the  aforefaid  Mafters  or  Governors  and   the  Commonalty  of  the 
"  Myftery  aforefaid,  and   to   their  Succeffors,   iol.   at  the  Feafts  of  the   Nativity  of  St.  "John 
"  Baptift  and  of  All  Saints,  by  equal   Portions,  and  the  beft   Beaft  of  the  aforefaid  Edmund  zt 
"  his  Death,  in  the  Name    cf  a  Heriot,  if  he  fhall  die  within  the  Term  aforefaid.     In  Wknefs 
"  whereof  to  one  Part  of  this  prefent  Writing  indented  with  the   aforefaid  Edmund  remaining 
"  the  aforefaid  Mafters  or  Governors  and  the  Commonalty  of  the  Myftery  aforefaid  have  put 
**  their  common  Seal  aforefaid,  and  to  the  other  Part  with  the  aforefaid  Mafters  or  Governors 
"  and  the  Commonalty  aforefaid  remaining  the  aforefaid  Edmund  hath  put  his  Seal  •,  Given  the  Day 
"  and  Year  firft  abovefaid."     By  Virtue  of  which  faid  Indenture  and  Demife  the  aforefaid  Ed- 
mund Croft  into  the  Tenements  within  written  with  the  Appurtenances  entered,  and   was  thereof 
poffeffed  until  the  within  written  Henry  Howel  the  aforefaid  14th  Day   o£  September   in  the    i8ch 
Year  abovefaid  into  the  faid  Tenements  with  the  Appurtenances  entered,  and  the  faid  Edmund 
from  his   Farm  aforefaid  thereof  (his  Term    aforefaid    then   not   ended)   ejected,  expelled,  and 
amoved,  and    the  faid  Edmund  from   his  Poffeffion  thereof  held  out  and  yet  doth  hold  out    as 
the  aforefaid  Edmund  within  againft  him  complains.     But  whether  upon  the  whole  Matter  afore- 
faid the  Demife  aforefaid  by  the  aforefaid  William  Feriman  and  Robert  Sadler  Mafters  or  Governors 
and  the  Commonalty  of  the  Myftery  aforefaid  to  the   aforefaid  Edmund  Croft  of  the  Tenements 
within  written  with  the  Appurtenances  in  Form  aforefaid   made  be  good,  fufficient,  and  valid 
in  Law,  or  not,  the  Jurors  aforefaid  are  wholly  ignorant,  and  they  pray   thereof  the  Advice  of 
the  Juftices  and  of  the  Court,  &c.     And  if  it  fhall  feem  to  the  Court  cf  the  Lady   the  Queen 
that  that  Demife  is  good,  fufficient,  and  valid  in  Law,  then  the  Jurors  aforefaid  fay   upon  their 
Oath,  that  the  aforefaid  Henry  Howel  is  guilty  of  the  Trefpafs  and  Ejectment    within  fpecified, 
as  the  aforefaid  Edmund  within  hath  alledged,  and  then  they   affefs  the  Damages  of  the   faid  Ed- 
mund by  Occafion  of  that  Trefpafs  and  Ejecftment   (befides  his  Cofts  and  Charges  by  him  about 
his  Suit  in  this  Behalf  expended)  at  10  s.  and  for  thofe  Cofts  and  Charges  at  40  s.     But  if  it  fhall 
feem  to  the  Court  of  the  Lady  the   Queen  that  the  Demife  aforefaid  by  the  aforefaid  William 
Feriman  and  Robert  Sadler  to  the  aforefaid  Edmund  of  the  Tenements  within   Written  in  Form 
aforefaid  made  is  not  good,  fufficient,  and  valid  in  Law,  then  the  fame  Jurors  fay  upon  their 
Oath  aforefaid,  that  the  aforefaid  Henry  Howel  is  not  guilty  of  the  Trefpafs  and  Ejectment  within 
Continuance,     fpecified,  as  the  fame  Henry  Howel  within  hath  alledged.     But  becaufe  the  Court  of  the  Lady 
the  Queen  here  is  not  yet  advifed  of  giving  their  Judgment  thereon,  Day  is   given  to  the  Parties 
aforefaid  before  the  Lady  the  Queen  at  Weftminfter  until  Friday  next  after   the  Morrow  of  the 
Holy  Trinity  to  hear  their  Judgment  thereon,  becaufe  the  Court  of  the  Lady  the  Queen  here 
thereof  not  yet,  &c. 

The  case.   >-|-i]3E  Cafe  as  it  was  found  by  the  Jury  was  thus.     King  Edward  4.   by  his  Letters  Patent, 
Londo°liere  bearing  Date  the  nth  Day  of  June  in  the  2  2d  Year  of  his  Reign,  granted  to  the  good  and 

incorporated  by  free  Men  of  the  Myftery  of  Cooks  of  the  City  of  London,  that  that  Myftery  and  all  Men  of 
D^"he^N7me4of  c^e  fame  Myftery  of  the  City  aforefaid  fhould  be  in  Reality  and  in  Name  one  Body  and  one 
two  Mafters  or  Commonalty  perpetual.  And  that  two  Principals  of  the  fame  Commonalty,  with  the  unanimous 
Commonait^of  Affent  of  12  or  8  Perfons  at  leaft  of  that  Commonalty  mod  experienced  in  the  Myftery  afore- 
the  Myftery  of  faid,  might  every  Year  elect  and  make  out  of  that  Commonalty  two  Mafters  or  Governors  moft 
andth^y  bar-""'  experienced  in  the  fame  Myftery,  to  overlook,  direct,  and  govern  the  Myftery  and  Commonaltv 
•gained and  fold  aforefaid,  and  all  Men  of  the  fame  Myftery,  and  the  Bufinefs  of  the  fame  for  ever.  And  that'  the 
NaleofA^B,  fame  Mafters  or  Governors  and  Commonalty  fhould  have  perpetual  Succeffion,  and  a  common 
ft'  andaw  U&~  ^ea*  to  *~erve  r^e  Bufinefs  of  the  faid  Commonalty.  And  that  they  and  their  Succeffors  for  ever 
cfrthencraft  o" s  fhould  be  Perfons  fit  and  capable  to  purchafe  and  poffefs  in  Fee  and  Perpetuity,  Lands,  Tene- 
Myftery  of  the    ments    Rents,  and  other  Foffeffions  whatfoever.     And  that  they,  by  the  Names  of  Mafters  or 

Cooks  or  London,  *  i    /-,  1  ri»/rn  r/~>i  c    t        j  •     i 

toR.  d.  and  Governors  and  Commonalty  or  the  Myftery  or  Cooks  or  London,  might  implead  and  be  im- 
the"cof  omion  P^ded  before  any  Judges  whatfoever,  in  any  Courts  and  Actions  whatfoever,  &c.  By  Virtue 
was  mifnamed  of  which  Letters  Patent  the  free  Men  of  the  Myftery  of  Cooks  of  London  were  incorporated  by 
andhthatdtheture;  the  Name  of  Mafters  or  Governors  and  Commonalty  of  the  Myftery  of  Cooks  of  London.  And 
Bargain  and  sale  afterwards  they  were  feized  of  the  Tenements,  in  which  the  Trefpals  and  Ejectment  is  fuppofed 
Relfonthereof,  t0  be  done,  in  their  Demefn  as  of  Fee,  in  Right  of  their  Corporation.  And  they  being  fo 
and  therefore  feized,  John  Johnfon,  Matthew  Robinfon,  John  Birch,  and  Ralph  Ifwel,  Mafter  and  Wardens 
gafne^bfhis  of  the  Craft  or  Myftery  of  Cooks  of  London,  and  the  Commonalty  of  the  fame  Craft  or  Myftery, 
Entry  was  a  Dif-  anc|  one  J0hn  Lawrence,  the  laft  Day  of  November  in  the  3.1ft  Year  of  the  Reign  of  King  Henry 
shep'praa.       8,  by  an  Indenture  (fhewn  forth)  made  between  them,  by  the  Name  of  John  Johnfon  the    youn- 

Counf.  103. 

Vin.  Abr.  tit.  Corporations  G.  4.  pi.  7.  Vide  Lane  18.  Dy.  150.  pi.  84. 

Note,  (Reader)  that  Suits  to  avoid  Grants  upon  the  Account  of  Mifnomer  are  odious  Suits,  and  a  fhameful  Thing  it  is  that  when  Grantees  or  Leflees,  who  for  the. 
moft  Part  are  illiterate  Perfons,  have  paid  great  Fines,  Corporations,  who  are  prefumed  beft  to  know  their  Name  of  Foundation,  fhould  go  abcut  to  avoid  their  own 
Grants  under  their  common  Seal  upon  fuch  a  (light  Miftake.  And  therefore  the  Judges  ought  in  thefe  Cafes  (as  generally  they  do)  to  make  fuch  Conftrudtions,  if 
they  may,  that  the  Grants  may  ftand  good,  Gouldfb.  I2Z,  Gawdy.  However  it  feems  that  in  fuch  Cafe  Remedy  may  be  had  in  the  Court  of  Chancery,  for  the 
Lord  Chancellor  faid  it  was-fit  to  help  fich  Leafes  there,  if  for  reafonable  Time,  and  made  upon  good  Confederation,  otfcerwife  not,  I.  Jac,  1,  Cary  44,  32  Sc  31 
Eliz.  Lord  Audley  v.  Sydenhanj,  Tothil  2»8,  pi.  ICO. 

2  ger, 
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ger,  Matthew  Roblnfon,  John  Birch,  Ralph  Ifwel,  Matter  and  Wardens  of  the  Craft  or  Myftery 
of  the  Cooks  of  London,  and  by  the  Name  of  the  Commonalty  of  the  fame  Craft  or  Myftery, 
and  by  the  Name  of  John  Lawrence,  of  the  one  Part,  and  Robert  Dormer  of  the  other 
Part,  bargained  and  fold  the  Tenements  aforefaid  to  the  faid  Robert  Dormer.  By  Virtue  of  which 
Bargain  and  Sale  the  faid  Robert  Dormer  into  the  faid  Tenements  entered,  and  was  thereof  feized 
in  his  Demefn  as  of  Fee.  And  he  being  fo  feized,  a  Fine  was  levied  in  Eafter  Term  in  the  2 2d 
Year  of  King  Henry  8,  between  the  faid  Robert  Dormer  and  four  others  Complainants,  and  'Thomas 
Smith  and  his  Son  Deforceants ;  by  which  Fine  Smith  and  his  Son  acknowledged  the  faid  Tene- 
ments to  be  the  Right  of  the  faid  Dormer,  as  thofe  which  he  and  the  four  others  had  of  their  Gift  j 
and  Proclamations  were  thereupon  accordingly  made,  which  Fine  was  to  the  Ufe  of  the  faid 
Dormer  and  his  Heirs,  whereby  the  faid  Dormer  was  feized  of  the  faid  Tenements  in  his  Demefn 
as  of  Fee,  and  continued  his  Eftate  five  Years  next  after  the  faid  Proclamations,  without  any 
Entry,  Claim,  or  Action  upon  or  againft  him  made  by  the  faid  Mafters  or  Governors  and  Com- 
monalty of  the  Myftery  aforefaid,  or  by  any  other.  And  afterwards,  viz.  the  10th  Day  of 
September  in  the  18  th  Year  of  the  Reign  of  the  prefent  Queen,  the  faid  Mafters  or  Governors 
and  Commonalty  made  a  Letter  of  Attorney  to  one  Richard  Hodges  to  enter  into  the  faid  Tene- 
ments, and  to  deliver  to  the  Plaintiff  upon  the  Land  the  Deed  of  Leafe  fpecified  in  the  Count, 
as  their  Deed,  who  accordingly  did  fo.  And  the  Defendant  having  an  Eftate  by  Conveyance 
under  the  Eftate  of  the  faid  Dormer,  (which  was  fhewn  in  Certainty)  oufted  the  Plaintiff.  Upon 
which  the  Jurors  prayed  the  Difcretionof  the  Juftices. 

And  the  Matter  was  argued   many  Times   at  the  Bar,  fed  non  interfuu     And    at  laft  the 
Juftices  unanimoufly  agreed  upon  two  Points.     The  firft  was,  that  when   Dormer  entered   after 
the  Bargain  and  Sale  made  to  him,  he  was  a  *  Diffeizor  to  the  Corporation,  becaufe  the  Corpora-  *  Rot.  R.  160, 
tion  was  mifnamed  in  the  Indenture  of  Bargain  and  Sale,  whereby  the  Bargain  and  Sale  and  the  Cr0' Cl  30&* 
Indenture  were  void.     For  the  Grant  of  King  Edward  4.  to  the  Cooks  was,  that  two  Principals 
of  the  Commonalty,  with  the  Affent  of  12  or  of  8  at  leaft  of  the  fame  Commonalty,  might 
annually  eled  and  make  out  of  the  faid  Commonalty  two  Mafters  or  Governors  in  the  fame  Myf- 
tery ;  and  that  the  fame  Mafters  or  Governors  and  Commonalty  mould  have  perpetual  Succeffion  ; 
and  that  they  and  their  Succeffors  fhould  be  able  and  capable  to  purchafe  and  poffefs  in  Fee  and 
Perpetuity,  Lands  and  Tenements ;    and  that  they  might  implead  and  be  impleaded  by  the 
Name  of  Mafters  or  Governors  and  Commonalty.     So  that  by  this  Grant  there  ought  to  be  two 
Mafters  or  Governors.     And  the  Indenture  of  Bargain  and  Sale  to  Dormer  was  made  between 
John  Johnfon,  Matthew  Robin/on,  John  Birch.,  and  Ralph  Ifwel,   Mafter  and  Wardens   of  the 
Craft  or  Myftery,  &c.     So  that  there  are  four  named  by  their  proper  Names,  and  Mafter  is 
added  at  the  End  in  the  fingular  Number,  which  cannot  be  referred  to  them  all,  nor  to  two  of 
them,  for  Mafter  and  Mafters  a  is  not  the  fame.     And  if  Mafter  mould  be  referred  to  all  four » 10  Co.  103. » 
(which  it  cannot  poffibly  be)  then  there  would  be  four  Mafters,  whereas  the  Charter  warrants 
only  two,  fo  that  the  Number  would  be  greater  than  is  warranted  by  the  Charter.     And  if  Mafter 
fhould  be  referred  to  the  laft  Perfon  named,  viz.  to  Ifwel  (as  of  Neceffity  it  muft,)  then  there  are 
not  Mafters,  and  the  plural  Number  is  material  in  the  Cafe,  becaufe  two  will  govern  better  than 
one.     So  that  for  Want  of  the  plural  Number,  the  Name  of  the  Corporation  given  jn  the  Inden- 
ture, viz.  Mafter,  is  not  warranted  by  the  Charter. 

Alfo  in  the  Indenture  they  are  called  Mafter  and  Wardens,  whereas  Warden  is  not  in  the  Char- 
ter. And  if  fo  be  that  Governors  had  been  put  inftead  of  Wardens,  in  order  to  purfue  the  Charter, 
yet  they  ought  to  have  been  called  Mafters  or  Governors,  fo  that  the  Word  (or)  fhould  have  been 
put  inftead  of  (and). 

b  But  as  to  the  Words  (of  the  Craft  or  Myftery  of  the  Cooks  of  London)^  which  are  put  in  the  bs-  p.  Moor 
Indenture  before  the  Words  (and  the  Commonalty),  and  as  to  the  Word  (Craft),  which  is  put  as  *3l*nd.a"o8.5s 
well  before  the  Word  (Commonalty)  as  after  it,  they  feemed  to  the   Juftices   to  be  Surplufage,  Leon.  20, 159, 
which  fhould  not  hurt  the  Bargain  and  Sale,  nor  make  the  Indenture  void.     For  (Craft)  and  l6°' 
(Myftery1)  are  Words  of  the  c  fame  Senfe,  and  the  putting  them  before  the  Word  (Commonalty)  ci  And.  208.  1 
is  but  to  fhew  of  what  Myftery  they  are  Mafters  or  Governors,  which  is  more  than  neceffary,  for  if  cart'iTs',1' 
they  had  been  called  Mafters  or  Governors  and  Commonalty  of  the  Myftery  of  Cooks   of  Lon- 
don, thereby  it  would  have  been  known  of  what  Myftery  they  were  Mafters  or  Governors,  for 
the  Word  (Myftery)  there  put  would  have  fhewn  certainly  that  the  Myftery  to  which  they  were^ 
Mafters  or  Governors,  and  the  Myftery  whereof  the  Commonalty  confifted,  was  of  the  Cooks 
of  London.     So  that  the  Words  (Craft  or  Myftery)  being  put  before  the  Word  (Commonalty)  are 
but  Words  of  Abundance,  which  do  not  deftroy  the  Name  given  to  the  Corporation.     But  that 
which  hurts  and  vitiates  the  Name  given  to  them  in  the  Indenture  is  the  other  Matter  above- 
mentioned,  which  makes  the  Bargain  and  Sale  and  the  Indenture  void.     From  whence  it  follows 
that  when  Dormer  entered,  he  was  a  Diffeizor  to  the  Corporation,  inafmuch  as  he  claimed  an 
Eftate  or  Intereft  which  was  not  given  to  him  by  the  Indenture,  for  which  Reafon  he  fhall  not  be 
adjudged  a  Tenant  at  Will  or  at  Sufferance,  but  a  Diffeizor. 

As  to  the  fecond  Point,  the  Court  were  of  Opinion  that  the  Fine  levied  to  Dormer  (who  had  A  Fine  w;.th 
an  Eftate  of  Freehold  and  Fee)  and  to  the  others,  and  the  Continuance  of  the  Poffeffion  in  Dor-  LTfi^yearT' 

Non-claim,  is, 
by  the  Equity  ,of  the  Statute  of  4W,  7.  cap.  24.  a  Bar  to  fuch  Corporations  as  have  an  abfolute  Eftate  and  Authority  in  their  Pofleflions,  and  may  maintain  a  Wfi? 
or"  Right  thereof,  as  Mayor  and  Commonalty,  Dean  and  Chapter,  Colleges,  &c.  but  not  to  fuch  Corporations  as  have  no  abfolute  Eftate  in  their  Pofieffions,  and 
cannot  charge  or  incumber  them  without  the  AfTent  of  others,  nor  maintain  a  Writ  of  Right  of  them,  but  a  Juris  XJtrum,  as  Bilhops,  Dean9,  Parfons,  Vicari, 
Prebendaries,  &c.  S.  V.  11  Co.  69.  b.  71.  a.  1  Rol,  R.  153,  160,  172.  Weft's  Symb.  pt.  2.  fo.  66.  b.  Crompt,  J.  C.  29,  b.  Shep.  Praft,  Counf,  50,  74,  76^ 
10},,  104.  Watf.  Compl.  Inenmb,  437,  Vin.  Abr.  tit,  Corporations  K,  3,  pi,  6.  tit.  Fine  U.  pi.  3,  4,  6, 
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mer  for  five  years   after  the  Fine,  barred  the  Corporation  by  Reafon  of  their  Non-claim  within 
the  five  Years.     For  they  had  an  abfolute  Eftate  in  Fee  Simple,  and  might  have  given   the  Land 
to  another  without  the  Affent  or  Agreement  of  any  other,  and  might  have  had  a  Writ  of  Right, 
for  which  Reafon  their  Non-claim   fhall  bind  them.     And   the  Statute  of  4  H.  7.  of  Fines  was- 
made  for  the  public  good,  and  to  fettle  and  quiet  the  Inheritances  of  the  Subjects  of  the  Realm. 
And  therefore  the  Senfe  of  it  ought   to  be  largely  extended  to  the  Benefit  of  thofe  who  are  in 
Poffeffion   of  Land,  and  to  the  Deftruction  of  the  Right  of   thofe  who  have  Right,  and  are 
a2Roi.R.  25-2.  remjfs  in  making  their  Claim.     *  For  the  Intent  of  the  Act  was  to  favour  thofe  who  had  Eftates 
Periamj.  Comb,  by  Fine,  and  to  hurt  thofe  who  had  Right,  and  neglected  to  purfue  it  within  five  Years.     b  And 
73-  Ante  369    tnerefore  although  the  Words  of  the  Act  feem  to  bar  only  natural  Perfons  and  their  Heirs,  be- 
caufe  they  do  not  fave  any  Right  but  to  Men  and  their  Heirs,  and  no   Mention  is  made  of  any 
b  1  Leon.  84.    Corporation,  or  of  Succeffors,  yet  it  was  the  Intent  of  the  Makers  of  the  Act  that  it  fhould  be 
extended  to  Corporations  and  to  their  Succeffors,  if  they  are  fuch  Corporations  as  have  of  them- 
felves  abfolute  Eftate  and  Authority,  as  Mayor  and  Commonalty,  Dean  and  Chapter,  Colleges, 
and  fuch  like.     For  as  they  have  Power  to  take  Lands  and  Tenements,  fo  ought  they  to  have 
Care  to  defend  them,  and  they  and  their  Succeffors  ought  to  make  their  Entries  and  Claims  to 
avoid  Fines,  as  other  Men  and  their  Heirs  ought.     And  if  Corporations  fhould  not   be  included 
in  the  Statute  of  4  H.  7.  many  Troubles  and  Mifchiefs  would  happen  in  their  PofTeflions,  which 
would  be  left  without  Remedy  or  Reformation,  and  an  Act  of  Parliament  which  reforms  a  com- 
mon Mifchief  ought  to  be  extended  fo  as  to  extinguifh  the  whole  Mifchief.     So  here  the  Act  of 
4  H.  7.  which  is  an  Act  of  Convenience  in  that  it  brings  public  Repofe  to  Inheritances,  ought 
to  be  extended  to  bind  Corporations  which  neglect  to  make  their  Entries  or  Claims  or  to  bring 
their  Actions  within  the  Time  limited  by  the  Act,  viz.  within  five  Years. 
cromp°  ]!c.'        c  ^Ut  if  a  Bifhop,  Dean,  Parfon,  Vicar,  or  Prebendary,    or  fuch   like,  do  not   make  their 
zo.  b.shep.      Entry  or  Claim,  nor  bring  their  Action   to  avoid  a  Fine  within  five  Years,  but  are  remifs  and 
so!ftio4°weft's  negligent  for  all  that  Time,  yet  their  Succeffors  fhall  not  be  bound  for  ever,  becaufe  they  have 
Symb.  Pt.  z.  fo.  no  abfolute  Eftate  or  Authority  in  their  PofTeflions.     For  the  Bifhop  and  Dean  cannot  do  Things 
te),h'byAtheil-5 t°  bind  their  PofTeflions  without  having  the  Aflent  of  the  Dean  and  Chapter :  And  the  Parfon, 
?orter.  Vicar,  and  others,  who  may  have  a  Juris  Utrum,  and  cannot  have  a  Writ  of  Right,  ought  to 

have  the  Aflent  of  the  Patron  and  Ordinary,  who  have  fome  Intereft  or  Part  in  the  Matter,  in 
order  to  bind  their  SuccefTors.  And  forasfmuch  as  thefe  have  no  abfolute  Authority  over  their 
PofTeflions,  but  are  dependant  upon  others,  and  cannot  charge  or  incumber  their  PofTeflions  of 
themfelves  without  the  Afliftance  of  others,  therefore  it  is  reafonable  to  be  prefumed  that  it  was 
the  Intent  of  the  Makers  of  the  Act  of  4  H.  7.  that  their  Latches  and  Non-claim  within  five 
Years  fhould  bind  their  SuccefTors  for  ever. 

Neverthelefs  it  was  held  by  fome  of  the  Juflices,  that  although  every  Succeflbr  fhall  have  five 

■»  iRoi.R.  160,  Years  to  make  his  Claim  or  Entry,  dyet  every  one  that  fuffers  the  five  Years  to  pafs  fhall  be 

dt.Z'corpor'ations  bound  during  his  own  Time.     But  although  he  is  bound,  yet  his  Succeflbr  fhall  have  other  five 

F3u1'i6'6it'  Years  to  make  his  Entry  or  Claim,  or  to  bring  his  Action,  by  the  Saving  and  Prcv/fo  in  the 

step.  pLa.*     Act.     And  fo,  it  was  faid,  if  a  Man  has  an  Office  for  Life,  to  which  Land  or  a  Houfe  is  appur- 

Counf.  50.        tenant,  as  a  Parker,  Forefter,  Keeper  of  a  Goal,  and  the  like,  whofe  Offices  are  ufed  to   be 

given  for  Life,  and  he  is  diffeized  of  the  Land  or  Houfe  which  is  appurtenant  to  his  Office,  and 

the  Diffeizor  levies  a  Fine  with  Proclamations,  every  Officer  one  after  another  fhall  have  five 

Years,  but  he  that  fuffers  the  five  Years  to  pafs  is  bound  for  the  Time  that  he  is  Officer. 

And  becaufe  in  the  principal  Cafe  the  Letter  of  Attorney  made  to  Hodges  to  enter  into  the 
Premifles,  and  to  deliver  the  Leafe  to  the  Plaintiff,  was  void,  for  that  the  Corporation  was  bound 
by  the  Fine  and  five  Years  Non-claim,  and  fo  had  no  Right,  Intereft,  or  Power  in  the  Land  at 
the  Time  when  they  gave  the  Authority  to  the  Attorney,  and  confequently  the  Leafe  claimed  by 
the  Plaintiff  was  void,  Judgment  was  afterwards  given  againft  the  Plaintiff,  which  was  as  follows. 

The  Reft  of  the  At  which  Day  before  the  Lady  the  Queen  at  Wejimbifier  came  the  Parties  aforefaid  by  their 
Attornies  aforefaid.  Whereupon  all  and  Angular  the  Premiffes  being  feen,  and  by  the  Court  of 
the  faid  Lady  the  Queen  now  here  more  fully  underftood,  and  mature  Deliberation  being  there- 
upon had,  for  that  it  feems  to  the  Court  of  the  Lady  the  Queen  now  here  that  the  Demife  afore- 
faid by  the  aforefaid  William  Feriman  and  Robert  Sadler  Matters  or  Governors  and  the  Commo- 
nalty of  the  Myftery  aforefaid  to   the  aforefaid  Edmund  Croft  of  the  Tenements  aforefaid  with 

jud-ment.  the  Appurtenances  in  Form  aforefaid  made,  is  not  good,  fufficient,  nor  valid  in  Law,  it  is  con- 
Tidered  that  the  aforefaid  Edmund  take  nothing  by  his  Bill  aforefaid,  but  for  his  falfe  Claim  thereof 
be  in  Mercy ;  and  that  the  aforefaid  Henry  How  el  go  thereof  without  Day,  &c. 

In  the  Argument  of  this  Cafe  two  other  Points  were   moved,  the  firft  of  which  was,  if  by 
the  Bargain  and  Sale  by  the  Corporation  they  might  be  feized  to  the  Ufe  of  Dormer  the  Bargainee. 
« s.p.Ame  ica, e  For  it  was  faid  that  no  Corporation  can  be  feized  to  Ufe,  for  none  can  have  Confidence  com- 
I03*  mitted  to  him  but  a  Body  natural,  who  hath  Reafon,  and  is  capable  of  Confidence,  and  may 

be  compelled  by  Imprifonment,  by  the  Order  of  the  Chancellor  of  England,  to  perform  the 
f  cowei's  jnft.  Confidence,  for  that  is  the  Way  which  the  Party  fhall  take  to  have  it  performed,  f  and  no  Corpo- 
23-,  §  5.  shep.  ration  which  confifts  of  many  can  be  imprifoned,  and  their  natural  Body  fhall  not  be  imprifoned 
Pratt,  counf.     for  tne  Qffence  of  their  Body  corporate,  which  is  another  Body. 
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a  The  other  Point  moved  was,  whether  Dormer  the  Bargainee  fhould  have  a  Fee-fimple  in  the  *  shep.Praa. 
Ufe,  or  but  for  Life  only,  becaufe  the  Bargain  and  Sale  was  made  to  him,  and  no  Mention  was  v°de  dJ.^'j. 
made  of  his  Heirs.  p1.*** 

But  the  Judges  made  no  Refolution  upon  thefe  Points,  becaufe  if  the  Bargain  and  Sale  was  void 
by  the  Mifnomer  of  the  Corporation,  and  Dormer  was  a  Diffeizor  by  his  Entry,  then  thefe  Points 
cannot  come  in  Queftion,  nor  does  the  Record  minifter  any  Caufe  to  difputethem. 

And  Note,  as  touching  Fines  levied  at  the  Common  Law  by  a  Prior  or  Parfon,  and  how  far 
they  were  effectual  to  bind  their  Succeffors,  thefe  Cafes  were  confidered,  viz.  M.  38  Ed.  3.  33.  a. 
Bro.  Fines  45.  T.  11  H.  4.  68.  b.  Bro.  Fines  38.  12  H.  4.  u.  pi.  1.  21.  pi.  13.  Bro.  Fines  40. 


A  brief  Report  of  a  Judgment,  and  of  the  Caufes  thereof,  given  in  the  King's-Bench  in 
Hillary  'Term  in  the  2  if  Tear  of  the  Reign  of  §>ueen  Elizabeth,  upon  a  fpecial  VerdiSi 
found  in  a  Bill  of  Trefpafs  brought  by  Richard  Paramour  againji  Raphael  Yardley  and 
George  Smart,  for  breaking  his  Houfe  and  Clofe  called  the  Manor-Houfe  and  Park  of 
Drayton-Baflet  at  Drayton-BafTet  in  the  'County  of  Stafford.  And  the  Record  appears 
among  the  Records  of  Michaelmas  Term  19  &  20  Eliz.  Rot.  194. 

TH  E  Trefpafs  was  affigned  to  be  done  the  1 9th  Day  of  December  in  the  1 9th  Year  of  the  Reign  Leffee  for  Yean 
of  Queen  Elizabeth,  with  Continuance  until  the  15th  Day  of  May  next  following.     And  ^otis  stn  ^"d™ 
the  Defendants  pleaded  not  guilty.     And  the  Jury  found  that  one  William  Robinfon  was  poffeffed  further  fay's  that 
of  the  Places,   in  which  the  Trefpafs  was  fuppofed  to  be  done,  by  Force  of  a  Leafe  for  yy  Years,  hig  wife ftaU**' 
which  commenced  at  the  Feaft  of  St.  Michael  the  Archangel  in  the  Year  of  our  Lord  1 560.     And  have  theOccu- 
by  his  Teftament  in  Writing,  made  the  15th  Day  of  September  in  the  4th  Year  of  the  Reign  of  g?rf£J5£ 
Queen  Elizabeth,  xhe  gave  all  his  Leafes  to  Thomas  Robinfon  his  eldetl  Son,  to  have  and  to  hold  to  during  the  ml 
the  faid  Thomas  during  all  the  Term  which  he  had  to  come  therein,  if  the  faid  Thomas  fh-juld  fo  son^tnTin. 
long  live  •,  and  if  he  fhould  die  before  he  had  lffue  of  his  Body,  then  he  devifed  all  the  laid  Leafes  tent' that  with 
to  *  John  Robinfon  his  youngeft  Son,  and  to  his  Affigns,  during  all  the  Years  then  to  come,  if  he  may  educate  hb 
mould  fo  long  live,  and  havelffue  of  his  body;     And  he  limited  Remainders  over.     And  further  children,  and 
he  faid  that  it  was  his  Will  and  Intent  that  Grace  his  Wife  fhould  have  the  Occupation  and  Profits  permed,  and 
of  all  his  Lands  and  Leafes  until  the  faid  Thomas  fhould  come  to  his  full  Age  of  21  Years ;  and  if he makes  ner his 
the  faid  Thomas  fhould  die  before  he  came  to  fuch  Age,  then  until  the  faid  John  Robinfon  fhould  d;es"Uaft*'rwards 
come  to  the  Age  of  21  Years,  to  the  Intent  that  fhe,  with  the  Profits  of  his  Lands  and  Leafes,  !^eProves  ^e 
might  educate  his  Iffues,  and  fee  his  laft  Will  performed  in  all  Points.     And  he  devifed  further  to  the  Term  toV 
Dorothy  his  Daughter  600/.  to  be  paid  at  the  Day  of  her  Marriage,  and  divers  other  Sums  he  S^c1orl>0' £" 
devifed  to  divers  others.     And  he  made  the  faid  Grace  his  Wife  his  fole  Executrix,  and  died  pof-forca'u  the 
fefled  of  the  faid  Leafe,  the  Reverfion  of  the  Tenements  belonging  to  the  Queen  and  to  her  Heirs.  °a^  Ax^ff' 

Goods  in  her 
Hands   fufficient  to  pay  the  Debts  and  funeral  Expcnces :    She  educates  the  Iffues  after  her  Hufband's  Death  until  her  own  Death  :   The  Son  comes  to  his  full  Age    and 
enters  into   the  Premises,  and   his   Entry  adjudged  lawful.     S.   C.  Crompt.   J.   C.  64.  a.      Vin.  Abr.  tit.  Dcvife  L.  pi.  n.      And  fe:  S.  P.  Mich,  ic  &  16EI12, 
Oy.  328.  pi.  II.  *  1  Rol.  R.  3at;   this  Devife  to  John  is  faid  by  Coke  to  be  a  Pollibility  upon  a  Poffibility,   and  yet  good. 
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And  they  found  further  that  the  faid  Grace,  having  taken  upon  her  the  Burden  of  the  Teftamenty 
entered  into  the  faid  Houfe  and  Park,  and  was  thereof  poffeffed.  And  (he  being  fo  poilcffed,  the 
1 2th  Day  of  May  in  the  6th  Year  of  the  Reign  of  the  prefent  Queen,  by  her  Deed  granted  to  one 
Wilgfort  Tanfield  her  Sifter  all  the  faid  Term,  and  all  her  Intereft,  Right,  and  1  it!e  in  the  Pre- 
miles,  to  have  and  to  hold  to  her  during  all  the  Years  in  ihe  Leafe  then  to  come.  And  they 
found  that  the  faid  Grace,  at  the  Time  of  the  faid  Grant,  had  Goods  and  Chatties  of  the  laid 
William  Robinfon  in  her  Hands  fufficient  to  pay  all  the  Debts  and  funeral  Expences  of  the  faid 
William  Robinfon,  befides  the  faid  Leafe.  But  they  found  that  a  Debt  of  ioo/.  due  by  the  laid 
William  Robin/on  was  payable  and  not  paid  at  the  Time  of  the  Grant  made  to  the  faid  Wilgfcrt: 
And  further  they  found  that  the  faid  Grace  had  educated  and  maintained  the  Iffues  of  her  faid  Huf- 
band  all  the  Time  after  the  Death  of  the  faid  Teftator,  and  during  her  Widowhood  ;  and  that 
afterwards  the  faid  Grace  took  to  Hufband  Simon  Harcourt,  and  died.  And  afterwards  the  faid 
Thomas  Robinfon  entered  into  the  faid  Houfe  and  Park,  and  was  thereof  poffeffed.  And  beino- 
fo  poffeffed,  he  the  3d  Day  of  March  in  the  17th  Year  of  the  Reign  of  the  prefent  Queen,  (then 
being  of  the  Age  of  23  Years)  granted  the  faid  Houfe  and  Park,  and  all  his  Intereft  and  Term  of 
Years  in  them,  to  Richard  Paramour  the  Plaintiff,  by  Virtue  thereof  he  entered,  and  was  pof- 
feffed until  the  Defendants,  as  Servants  to  the  faid  Thomas  Robinfon,  and  by  his  Com- 
mand, entered  and  did  the  Trefpafs.  And  upon  this  Matter  the  Jurors  prayed  the  Advice  of  the 
Court,  and  if  the  Court  mould  adjudge  that  the  Defendants  were  guilty,  then  they  affeffed 
Damages  to  the  Plaintiff  for  the  Trefpafs  at  20/.  and  for  his  Cofts  20  j.  and  if  otherwife,  then 
they  faid  that  the  Defendants  were  not  guilty. 

And  whether  Judgment  fhould  be  given  for  the  Plaintiff,   or  not,  was  debated  in  the  Kind's 
Bench  laft  Trinity  Term  by  Brograve  on  the  Part  of  the  Plaintiff,  and  by  Beaumond  the  elder  on 
mil.  ^m        the  Part  of  the  Defendants.     And  now  this  prefent  Hillary  Term  in  the  2 1  ft  Year  of  the  Reicrn  of 
ziEhz.  Queen  Elizabeth,  it  was  argued  by  an  Apprentice  of  the  Middle  Temple  on  the  Part  of  the  Plain- 

tiff, and  by  Tanf  eld  on  the  Part  of  the  Defendants. 
.  And  in  order  to  overthrow  the  Plaintiff's  Title,  and  to  maintain  that  the  Term  was  never  exe- 

cuted in  Thomas  Robinfon  as  a  Legacy,  it  was  objected  that  the  Limitation  or  Gifc  to  Grace  the 
F-^heDefen-  Wife  during  the  Minority  of  Thomas  Robinfon  the  Infant  was  void,  becaufe  in  the  Premifes  of  the 
dants.  Will  the  Teftator  had  given  to  Thomas  all   his  Leafes,  to  have  and  to  hold  to  him  durino- the 

Leflee  for  Years  whole  Term  which  he  had  to  come,  by  which  Words  the  whole  Eftate  and  Term  paffed  to  Thomas* 
Tlrmtohi^son,^0  tnat  the  fubfequent  Words,  by  which  he  gave  to  Grace  the  Occupation  and  Profits  of  all  his  Leafes 
and  afterwards  during  the  Minority  of  Thomas,  were  repugnant  to  the  firft  Words  whereby  the  Leafe  was  defiled 
ciau"e  deTifes  to t0  T'homas  ;  for  if  Thomas  fhould  have  the  Leafe,  therein  he  fhould  have  the  Occupation  and  Profits 
his  wife  ths  prefently,  and  then  the  Devife  thereof  to  the  Wife  was  contrariant  and  repugnant,  for  which  Con- 
PronTof  the"  trariety  the  latter  Devife  mail  be  void,  and  then  the  Wife  (hall  have  nothing  by  Force  of  the 
Leafe  during  Devife,  but  only  as  Executrix,  in  which  Cafe  her  Occupation  as  Executrix  cannot  be  any  Execu- 
his  son^thdfe  tion  °f  the  Legacy  to  Thomas  ;  from  whence  it  follows  that  the  Grant  of  the  Term  by  the  Exccu- 
Devifes  ftaii  be  trix  t0  Wikfort  {hall  bind  Thomas,  and  confequently  the  Title  of  the  Plaintiff,   who  claims  under 

tranfpofed,and  u^,,,  .    OJ  .  x  J 

foil  be  con-       stomas,  is  not  good. 

ftrued  firft  a 

Devife   to  the  Wife,  and  afterwards  to   the  Son,  in  order  that  both  may  ftand.     S.  P.  Crompt.  J.  C.  64.  a.     Swinb.  198.     Nelf.  Lex  Teftam.  291,  554,     j  Finch 

^9.   a  Finch  69.     And  fee  the  like  ConftrucUoh  made  Ante  ^23,  Wdcden  11.  Eikingtoti,  and  many  Cafes  there  put  upon  this  Ground. 

Contra  for  the  Againft  which  it  was  faid  on  Behalf  of  the  Plaintiff,  that  a  Words  in  Wills  ought  to  be  fo 
favourably  expounded  that  the  Intent  of  the  Teftator  appearing  in  the  Will  may  be  performed  in 
a  Fortefc.  ReP.  every  Point,  and  not  a  Jot  be  confounded.  To  which  End  it  is  the  Office  of  Judges  o  marfhal 
2sJ2sw'inb.mio.  the  Words  of  Wills,  and  the  more  fo  if  it  be  confidered  that  Wills  are  for  the  moft  Part  made  in 
vin.Abr.  tit.  the  Party's  laft  Moments,  when  he  has  not  Time  to  apply  to  or  advife  with  Counfel  in  the  Law 
pfT^Ame'  and  that  Teftators  themfelves  in  general  are  unacquainted  with  the  Law,  and  know  not  how  to  put 
j 62 (m).  413(d).  their  Words  in  their  proper  Order,  for  which  Reafon  their  Ignorance  and  Simplicity  demands  a 
ana'theBooks   favourable  Interpretation  of  their  Words. 

there  died.  Then  to  apply  this  Doctrine  to  our  own  Cafe,  it  appears  to  be  the  Intent  of  the  Teftator  that 

his  Wife  fhould  have  the  Occupation  and  Profits  of  the  Premiffes  during  the  Minority  of  Thomas 
his  Son,  and  that  afterwards  Thomas  mould  have  the  Leafe.  And  in  order  to  make  this  Intent 
take  Effect,  it  is  the  Office  of  the  Court  to  take  that  Part  firft  which  comes  laft,  and  that  laft  which 
comes  firft  in  the  Will ;  as  if  the  Teftator  had  faid  that  his  Wife  fhould  have  the  Occupation  and 
Profits  of  the  Land  in  Leafe  during  the  Minority  of  Thomas,  and  that  Thomas  at  his  full  Acre 
fhould  have  the  Leafe.  And  the  Words  being  fo  placed  will  anfwer  the  Intent  of  the  Teftator, 
and  agree  with  the  Law. 

And  this  is  nothing  more  than  is  frequently  done  by  the  Common  Law  in  Deeds  and  fuch  other 

Acts,  for  when  divers  Things  are  appointed  at  one  fame  Inftant,  and  the  one  cannot  take  Effect 

without  the  other,  the   Common   Law   will  adjudge  that  to  precede,  and  that  to  follow,  which 

fc  s  1*.  1  Leon  ProPei"ly  ought  to  precede  and  follow,    in  order  ro  make  the  Intent  of  the  Parties   take    Effect. 

255,  at  the  Dot- b  As  if  a  Diffeizor  makes  a  Leafe  for  Years,  and  afterwards  he  and  the  Diffeizee  releafe  by  one 

T"c.  vin^Abr.^^  to  the  Tenant  for  Years,  there  the  Law  will  adjudge  the  Releafe  of  the  Diflfeizor  firft  to  take 

1*.  Releafe       Effect,  and  afterwards  the  Releafe  of  the  Diffeizee  to  take  Effect,  for  there  is  no  Privity  nor  c  Eftate 

"2"  p1'6'       in  the  Leffee  upon  which  the  Releafe  of  the  Diffeizee  may  enure,  unlets  it  be  taken  that  the  Releafe 

s s.  p.  Co.  Liu.  of  the  Diffeizor  firft  enured,  and  afterwards  the  Releafe  of  the  Diffeizee.     So  that  when  there  is 

Matter  fufficient,  the  Law  adjudges  what  Thing  fhall  precede,  and  what  fhall  follow.     d  And  fo 

-» vin.  Abr.  tit.  jf  Tenant  for  Life  makes  a  Leafe  for  Years,  and  the  Tenant  for  Life  and  the  Reverfioner  in  Fee 

rj'J"s,s        :'  confirm  the  Eftate  of  the  Tenant  for  Years,  to  have  the  Land  to  him  and  to  his  Heirs,  there  he  fhall 

.    2  .  have 
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have  the  Fee,  becaufe  the  Law  will  adjudge  the  Eftate  of  the  Tenant  for  Life  to  pafs  firrr,  and 
afterwards  the  Eftate  of  him  that  had  the  Fee,  fo  that  the  LeiTee  may  have  Privity,  whereupon  the 
Rtleafe  of  the  Reverfioner  in  Fee  may  enure  and  enlarge  his  Eftate.     a  And  fo   if  Tenant  for  39  ^Xt?'^' 
Years  makes  a  Leafe  for  10  Years,  and  both  of  them  furrender  to  him  in  the  Reverfion  in   Fee,  Gr"ktsG   ' 
the  Surrender  is  good  for  both  the  Eftates,  as  it  feems  by  14//,  J.  and  yet  the  LefTee  for  10  Years  pk  '?■ 
could   not  furrender  by  himfelf  for  Want  of  Privity,  but  when  the  other  joined  with  him,  hisbT  I?R 
Surrender  fhall  be  taken  in  Law  to  precede,  and  the  Surrender  of  the  LefTee  for  10  Years  to  fol-  in  Formedon. 
low,  fo  that  the  fame  fhall  be  good.     And  fo  in  the  principal  Cafe  the  Devife  fhall  be  faid  in  tH'e.^RoLAbrfeg. 
Law  to  be  firft  made  to  the  Wife,  and  afterwards  to  the  Son,  and  the  Generality  of  the  Devife  to  pi.  28. 1  Roi.R. 
the  Son,  which  was  firft  placed  in  the  Will,  fhall  be  reftrained  by  the  Devife  afterwards  made  td  UJt\ £,t 'sg. 
the  Wife.     b  As  if  a  Man  by  Deed  makes  a  Feoffment  to  one,  to  have  and  to  hold  to  him  and  to  *  p-  Wms-  7* 
his  Heirs,  and  if  it  happen  that  the  Feoffee  dies  without  Heir  of  his  Body,  that  then  the  Land  fhall  n46  a Ante**5 
revert,  the  Generality  of  the  Gift  to  him  and  to  his  Heirs  fhall  be  corrected  by  the  Claufe  after-  53  (c)>  a"d  fee 
wards,  as  it  feems  by  13  R.  2.  fo  that  the  Donee  fhall  only  have  a  Fee  tai].     And  if  the  Law  fhall  there  cited. 
be  fo  expounded  in  Deeds,  and  fhall  marfhal  the  Words  of  them  fo  as  to  make  one  Thing  precede 
another,  contrary  to  the  Order  in  which  they  are  placed  in  the  Deed,  afortiore  it  fhall  do  fo  in  the  /^  r""q." 
Wills  of  Lay-men.     c  And  therefore  it  was  faid  to  be  a  common  Cafe,  that  if  A.  by  his  Will  ^R°i-R- 4*4. 
devifes  Land  to  B.  and  to  his  Heirs,  and  afterwards  in  another  Claufe  he  devifes  a, Rent-charge  out  of  \  Bi-,i(t.°i9T' 
the  Land  to  C.  and  to  his  Heirs,  this  fhall  be  a  good  Devife  of  the  Rent  to  C*.  and  of  the  Land  ^f^'h 
to  B.  and  the  Rent  fhall  in  Conftruclion  of  Law  be  taken  to  be  firft  devifed,  al [hough  it  is  placed  Leg°3o5,  §V 
laft  in  the  Will.     So  in  the  principal  Cafe  the  Devife  to  the  Wife  fhall  be  adjudged  in  Law  to  pre-  3v>  45»-. 
cede  the  Devife  to  the  Son,  although  it  it  is  fubfequent  irfWords  •,  and  fo  both  Parts  of  the  Will  a  Finch  69. 
fhall  ftand  together,  and  good  Senfe  fhall  be  made  of  them,  and  the  Teftator's  Intent  fhall  be  Tj^f  "^* 
obferved  throughout.  tit.  Devife  m.  b. 

And  it  was  faid  that  if  there  had  been  any  Repugnancy  in  the  Will,  the  laft  Part  fhould  have  pl2's;ajfnte 
deftroyed  the  firft.     d  As  if  in  the  Premiffes  of  the  Will  A.  devifes  his  Land  to  B.  in  Fee,  and  in 
the  End  of  the  Will  he  devifes  it  to  C.  in  Fee,  the  laft  Part  fhall  deftroy  the  firft,  becaufe  it  was  his d  Herewith 
laft  Intent  to  give  it  to  C.     For  as  the  laft  Will  repeals  the  firft  Will,  fo  by  the  fame  Reafon  the  laft  *$![%.  2°r0i r. 
Part  of  the  Will  (hall  repeal  the  firft  Part  of  the  Will,  when  they  are  contrary  to  each  other.     But  4^-3.  arsuen^°- 
in  the  principal  Cafe  there  is  no  Contrariety,  but  both  the  Parts  may  ftand  together.     Wherefore  it  JITrfot'j.  ' 
is  a  <?ood  Devife  to  the  Wife,  and  alfo  to  the  Son  after  he  comes  of  full  Age.    And  to  this  the  whole  ^v'fb-  552>;?3- 

*r>  *  iJ  Godolph.   vJrpu. 

Court  agreed.  ■.  Leg.  461.   But 

by  the  greater 
Opinions  it  feems  that  B.  and  C.  fhall  be  Join-tenants,  as  appears  3  Leon.  11.   pi.  27,  Per  Dyer  et  Brcwn  J.   3  Bulft.  105,  Per  Dodder.  J.  1  Rol.  R.  320,  Per  Idem, 
Yelv.  210,  Per  Williams  J.    Lane  1  iS,  Per  Tanfield  Ch.  B.  Cro.  E.  9.  pi.  2.  Per  Anderjon  et  Mead  J.    Cro.  j.  49.    jenk.  256.  pi.  50.    10  Mod.   52a.  1  Vern.  30, 
Treat,  of  Wills  129,  130.  Pickering's  Left.  Mich.  Term  33  Geo.  2. 

Further,  it  was  debated  in  what  Manner  the  Devife  fhould  enure  to  the  Wife,  and  what  it  was      *  Point- 
that  was  devifed  to  her.     For  it  was  faid  in  Behalf  of  the  Defendants  that  the  Devife  to  the  Wife  of  *°*^e  Defen" 
the  Occupation  and  Profits  of  the  Land  was  not  a  Devife  of  the  Land  itfelf,  but  of  a  Profit  or         ., 
Intereftto  be  taken  out  of  the  Land,  whereas  by  the  Devife  of  all  his  Leafes  to  Thomas  the  Land  occupation  and 
itfelf  during  the  Term  paffed,  for  a  Gift  of  a  Leafe  which  a  Man  has  contains  two  Things,  viz.  fsr°fipev°^-nt^a 
the  Land  itfelf,  and  the  Time  which  he  has  in  it.     And  when  the  Teftator  afterwards  faid  that  it  Land  itfelf,  fo 
was  his  Intent  that  his   Wife  fhould  have  the  Occupation  and  Profits  of  all  his  Leafes,  this  is  a  'Vti/theOc- 
Devife  to  her  of  another  Thing  than  of  the  Leafe  itfelf,  viz.  of  a  Profit  or  Commodity  out  of  it,  vifedtotheExe- 
as  Herbage,  and  other  like  Things,  which  may  be  taken  by  Occupation  or  Perception  ;  in  which  l"fTJr*i'Ti?ie' 
Cafe  if  the  Wife  took  the  fame  according  to  the  Devife,  it  could  not  be  an  Execution  of  the  Leafe  the LancTitfeif 
devifed  to  the  Son,  which  was  another  diftinct  Thing.     e  As  if  A,  has  a  Leafe  for  Years,  and  he  c°  anothe,r'rthe 
devifes  out  of  it  a  Rent  or  Common  for  certain  Years  to  B.  and  devifes  the  Leafe  itfelf  to  C.  there  cutionofthe 
although  the  Executor  affents  that  the  Devifee  of  the  Common  fhall  put  in  his  Cattle,  or  although  j^n^Ex^- 
he  pays  the  Rent  to  the  Devifee  of  the  Rent,  yet  this  is  no  AfTent  that  the  Devifee  of  the  Term  tion  of  the  Le- 
ihall  have  it,  nor  is  it  an  Execution  of  the  Term  in  the  Devifee  thereof,  becaufe  the  Rent  and  HlYJotfoth 
Common  are  Profits  out  of  the  Land,  and  diftinct  from  the  Land,  for  which  Reafon  the  Execu-  their interefe 
tor's  AfTent  to  the  Devife  of  them  is  no  AfTent  to  the  Devife  of  the  Term  itfelf,  which  is  of  another  ^sabfarke*^ 
Nature.     So  here  the  Wife  had  not  the  Eftate  of  the  Leafe  by  the  DeviToj^^ie,  but  only  the  s.  p.  adjudged 
Occupation  and  Profits  thereof,  and  the  Leafe  itfelf  was  in  her  as  Executrix  cKjJ  fhe  fhould  affent  WefJelt.El- 
to  the  Devife  of  it  to  the  Son,  and  before  any  fuch  AfTent  given  by  her,  fhe  granted  the  Leafe  to  kwgt<m.   And 
her  Sifter,  whereby  the  Eftate  of  the  Son  was  defeated,  and  his  Entry  afterwards  into  the  Land  ^b^To^2" 
not  lawful,  and  confequently   the  Title  of  the  Plaintiff,  who  claims   under  him,  falls  to  the  Owen  6,  7. 

„  J  I  Brownl.  79. 

OrOUnCl.  Swinb.  141. 

Godolph.  Orph, 
Leg.  34.9,  §  6.  40°,  §  34.  Co.  Lift.  4.  b.  Cart.  26,  27.  ff  S.  P.  Ante  521  (d),  and  fee  the  Books  there  cited. 

Againft  which  it  was  faid  by  the  Counfel  for  the  Plaintiff,  that  the  Devife  to  the  Wife  of  the  §£^01  the 
Occupation  and  Profits  of  all  his  Leafes,  until  the  Son  fhould  come  to  his  full  Age,  was  a  Devife 
of  the  Houfe  and  Park  themfelves  until  that  Time.     For  the  Word  (Leafe)  comprehends  the  Land 
leafed,  and  then  if  fhe  fhall  have  the  Occupation  and  Profits  of  the  Houfe  and  Park,  this  amounts 
to  a  Devife  of  the  Floufe  and  Park  themfelves,  for  to  have  Land  for  Years  is  nothing  more  than  to  f  SeeH.|i  H* 
occupy  it,  and  to  take  the  Profits  of  it  for  Years.     So  that  by  Circumlocution  ins  a  Devife  of  the  Forfeiture  30. 
Land  itfelf,  for  he  who  has  the  Occupation  and  Profits  of  Land  may  plough  and  fow  the  Land,  J'R90f  A6b'r2g'0!j' 
which  is  more  than  the  f  King  fhall  have  of  the  Tenant  in  Fee-fimple  upon  his  Outbwry  in  a  perfonal  Pi.  2. 1  Lev.  33. 
Action,  for  there  the  King  fhall  only  have  the  Profits  as  they  arife  of  themfelves  without  manur-  ^'q''7'" 
ing  the  Land  ;  but  he  who  has  the  Occupation  and   Profits  of  Land  may  manure  the  Land,  and  2  Finch  35*-, 

cut 


^i.i..        ■    ■■'■  *i  ■—  him— — mr—mmmmm  ■  >■»■>■  n     ■  ■■■»,—»■-  ■  -  .  ■  —  ■  ■■■ ,_  „»,     ,   ,  ■-»      ■  ■  .       i-^i-    ■■■  ■■      — ■>-  ,       

542,  Hillary  Term  21  Elizabeth,  in  B.  R. 

cut  down  the  Copfes  upon  the  Land,  which  is  a  Point  of  Profit.     So  that  a  Grant  of  the  Occupa- 
»m.sh.  7. 1.  tion  and   Profits  amounts  to  a  perfect  Leafe  ot  the  Land  for  the  Time.     a  And  hereupon  it  was 

LWeeaid.3°'  Jaid  that  in  5  #•  7-  ic  is  taken  that  if  a  Man  wil1  Plead  in  an  Aaion  °f  Trefpafs  that  the  Plaintiff 
Antei?4(c).  licenfed  him  to  enter  and  occupy  the  Land  for  the  Space  of  a  Month,  this  Plea  is  not  good,  but 
Books  th^Th"  fie  ought  to  fay  that  the  Plaintiff  leafed  the  Land  to  him  for  that  Time,  and  not  that  he  licenfed 
dud.  him  to  enter,  for  the  Matter  purfuantdoes  not  prove  a  Licenfe  but  a  Leafe,  to  which  the  CourC 

there  agreed.     And  if  the  Law  be  fo  where  there  is  but  one  Word.  viz.  a  Licenfe  to  occupy,  a 
fortiore  it  fhall  be  fo  where  there  are  Words  to  have  the  Occupation  and  Profits.     And  in  the  prin- 
cipal Cafe  in  5  H.  7.  above  cited  it  was  taken,  that  if  A.  pledges  a  Chain  of  Gold  to  B.  for  Money 
delivered  at  the  fame  Time,  and  afterwards  A.    brings  an  Action  of  Trefpafs  againft  B.  for  the 
Chain,  B.  cannot  plead  that  A.  licenfed  him  to  take  the  Chain,  and  to  retain  it  until  he  had  re- 
payed  him  the  Money,  but  he  ought  to  fay  that  A.  pledged  the  Chain  to  him,  for  the  Matter 
amounts  to  as   much  ;  but  the  Doubt  which  arofe  in  that  Cafe  was,  becaufe  the  Money  was  not 
delivered  at  the  fame  Time,  for  the  Plaintiff  licenfed  the  Defendant  to  take  and  retain  the  Chain. 
2S'w'.tnde      b  So,  it  was  faid,  if  a  Man   makes  a  Leafe  for  Life,  and  that  after  the  Death  of  the  Leffee  the 
i-,6  («■').  and  fee  Land  fhall  return  or  fhall  defcend  to  a  Stranger  and  to  his  Heirs,  this  fhall  be  pleaded  as  a  Remain- 
cltedBocks  thcre  der.     '  And  in  a  Formedon  in  Remainder  the  r'arty  fhall  fay  that  the  Land  fhall  remain  to  him  after 
the  Death  of  the  Leffee  for  Life,  for  the  Words  have  the  Subftance  of  a  Remainder.     d  And  fo  a 
=  See  Ante  159.  Grant  of  the  Nomination  of  an  Advowfon  is  in  Subftance  a  Grant  of  the  Advowfon,  for  the  Profit 
and  Effect  of  the  Advowfon  confifts  only  in  the  Nomination.     So  that  Words  which  are  equivalent 
*  see  Antci;7   to  Words  commonly  ufed  fhall  be  of  the  fame  Force  with  ufual  Words.     And  fo  in  our  principal 
(P).  529(b).      £afe  tj1£  £)evife  0f  the  Occupation  and  Profits  of  the  Leafe  is  a  Devife  of  the  Leafe  itfelf  for  the 

A  Legatee  has  no  Time. 

eoTmon  Law'       Another  Caufe  was  alledged  why  the  Devife  to  the  Wife  ought  to  be  taken  as  a  Devife  of  the 

forany  Legacy  of  Thing  itfelf,  and   not  of  the  Profits  only,  and  that  was,  becaufe  if  it  fhou  Id  be  a  Devife  of  the 

fi~J««</«te°-"  Profits,  as  of  a  Profit  a  prendre,  then  the  Wife  fhould  not  have  any  Action  or  Remedy  at  the 

queathedtqhim,  Common  Law  to  obtain  the  Occupation  and  Profits,  if  they  were  kept  fiom  her,  or  if  fhe  was 

Spirit"!^  court,  oufted  of  them  •,  for  fhe  could  not  have  an  Affize  for  fuch  Profits,  becaufe  fhe  had  no  Eftate  of 

and  if  he  is  aifo  Freehold  in  them,  nor  could  fhe  have  an  Action  of  c  Account,  becaufe  her  Deforceor  took  the 

5 Neither  Place  Profits  to  his  own  Ufe,  and  no  Action  of  Debt  or  other  Remedy  could  fhe  have  at  the  Common 

Poft  543.         Law.      f  And  Note,  fhe  could  not  have  any  Remedy  in  the  Spiritual  Court  as  for  a  Legacy,  becaufe  Jhe 

Nota  bmc.     was  Executrix  her f  If,  againft  whom  the  Suit  ought  to  be  brought  to  execute  the  Legacy.     And  it  can- 

■  .for  againft  a    not  be  prefumed  that  it  was  the  Intent  of  the  Devifor  to  make  a  Devife  of  a  Thing  for  which  the 

other  wrong'     Devifee  could  have  no  Remedy,  efpecially  if  the  Purpofes  for  which  the  Devife  was  here  made  are 

Doer  m  Account  confidered.     For  the  Words  of  the  Will  are,  that  it  was  the  Devifor's  Intent  that  his  Wife,  with 

172.  a.0-  the  Profits  of  his  Lands  and  Leafes,  might  educate  his  Iffues,  and  fee  his  laft  Will  performed  in 

fs'ppft       a"  P°'nts'     Which  Claufe  contains  Matter  of  great  Importance,  and  fhews  how  dear  his  Iffues 

543(f).  were  to  him,    and  how  delirous  he  was  that  they  fhould  be  nourifhed  and  educated,  and  that  his 

laft  Will  fhould  be  performed,  which  are  ftrong  Arguments  that  he  meant  that  his  Devife  fhould 

be  of  fuch  Effect  that  his  Wife  might  have  Remedy  for  the  Things  devifed,  which  fhe  could  not 

have,  if  fhe  was  ejected  out  of  them,  unlefs  the  Devife  be  taken  to  enure  as  a  Gift  to  her  of  an 

Eftate  and   Intereft  in   the  Land.       Wherefore  if  it  fhould  be  expounded  a  Devife  of  the  Profits 

only,  the  Effect  would  be  that  he  gave  to  his  Wife  a  Thing  which  fhe  could  never  have  nor  take 

by  his  Will,  which  cannot  reafonably  be  prefumed  to  be  his  Intention. 

where  the  Pof.      And  further  it  is  to  be  obferved,  that  it  could  not  be  the  Intent  of  the  Devifor  that  the  Wife 

v( the  iaandErtate  fhou'd  orih  nave  a  Profit  a  prendre  out  of  the  Land  until  the  Son  came  to  his  full  A»e,  for  in 

comes  to  him     whom  muft  the  Poffeffion  and  Eftate  of  the  Term  be  until  the  full  Age  of  the  Son  ?  Certainly  it 

Prtfit^thereof    ought  to  be  in  the  Wife  as  Executrix,  for  the  Son  ought  not  to  have  it  delivered  to  him  until  his 

itmerjesthe  '  full  Age,  and  then  if  this  be  fo,  the  Profit  a  prendre  out  of  the  Land  was  merged  by  the  Poff-f- 

forlhe  y^f  fion  and  Eftate  of  the  Land  itfelf  which  the  Wife  had  in  the  mean  Time. 

Diverfit  be  g  ^ut  tne  Cafe  m  37  ^  °"-  differs  mnch  from  this  Cafe  :  For  there  the  Cafe  was,  that  A.  being 

tween  the  De-  poffeffed  of  a  Book  called  the  Grail,  devifed  it  to  B.  one  of  his  Executors,  to  have  the  Occupation 
or  occu^tio^of  °f  n  during  his  Life,  and  that  after  his  Death  C.  fhould  have  it  in  the  fame  Manner  for  his  Life, 
a  perfonai  chat-  and  that  after  his  Death  it  fhould  be  difpofed  of  by  his  Executors  to  the  Ufe  of  a  Church,  and 
vifeoTthe'oc0"  died,  and  B.  took  the  faid  Book,  and  kept  it  by  Force  of  the  Devife,  and  delivered  it  to  the  War- 
cupationand  dens  of  the  faid  Church,  and  died,  and  C.  took  the  Book,  and  the  Church-Wardens  brought  an 
IrtchMk'Ttiu  Action  of  Trefpafs  againft  him  ;  and  it  was  the  clear  Opinion  of  the  Court  that  the  Action  was 
See  1  Finchi^i.  maintenable,  becaufe  the  Book  was  never  delivered  to  C.  by  the  Executors,  and  the  Occupation  or 
2  Fmch  i7z.  Poffefljon  0f  B.  was  no  Execution  of  the  Legacy  to  C.  becaufe  nothing  was  devifed  to  B.  but  the 
tTi  r  H_  6#  Occupation,  and  the  like  to  C.  for  the  Devife  proves  in  itfelf  that  the  Property  of  the  Book  was 
30.  Fitz.De-  alwayS  ;n  the  Executors  to  the  Ufe  of  the  Teftator,  to  the  Intent  that  they  fhould  difpofe  of  it  to 
Lancto,r6i.13'  the  Ufe  of  the  Church,  and  the  Occupation  is  a  diftinct  Thing  from  the  Property,  and  the  Oc- 
i  p.  w»,s.  3.  cupation  of  one  is  not  the  Occupation  of  another,  for  their  Occupations  differ  from  each  other, 
2  Fmch  17V  and  are  feveral  Things  derived  out  of  the  Principal,  for  which  Reafon  the  Occupation  of  B.  was  no 
v"te  fbr1  t't '  l^ecuti°!1  of  the  Occupation  of  C.  For,  the  Apprentice  faid,  in  fome  Things  the  Occupa- 
u.oiVe e.  a.  tion,  Profit,  or  Ufe  is  a  diftinct  Thing  from  the  Property.  As  one  may  have  the  Occu- 
*'  s-  pation   or   Ufe  of  a   Glafs  to    look  at  himfelf  in    it,  and  another  may  have  ihe  Property  of  it. 

So  one  may  have  the  Ufe  of  a  Map  or  of  a  Globe,  and  another  the  Property.  And  fo 
one  may  have  the  Ufe  of  a  Fire,  and  another  the  Property.  And  fo  alio  of  a  Book,  one 
may  have  the  Occupation  or  Ufe  of  it  to  read  in  it,  and  the  Property  may  be  in  an- 
other.    So   that    in    Things  of    this    Kind    the    Ufe,  Occupation,    or    Function    is    diftinct 

from 
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from  the  Property.  But  otherwife  in  the  Cafe  of  Land,  for  there  he  who  has  the  Occupation  and 
Ufe  of  it  has  the  Property  of  it  for  the  Time.  And  fo  here  the  Wife  who  had  the  Occupation  and 
Profits  of  the  Land  had  the  Property  thereof  for  the  Time.  Wherefore  they  concluded  that  for 
thefe  Caufes  the  Devife  to  the  Wife  of  the  Occupation  and  Profits  of  the  Houfe  and  Park  dur- 
ing the  Nonage  of  the  Son  was  a  Devife  of  the  Thing  itfelf  for  that  Time,  and  not  of  any  diftinct 
Profit  a  prendre  out  of  it.     And  of  this  Opinion  was  the  whole  Court. 

And  as  to  the  Execution  of  the  Legacy  in  the  Wife,  it  was  objected  on  the  Part  of  the  Defen-    3  Point: 
dants  that  the  Legacy  ought  not  to  be  taken  to  be  executed  in  her  any  more  than  in  the  Son,  for 
it  is  to  be  confidered  that  Ihe  was  Executrix,  and  if  the  Term  had  been  devifed  to  another,  it  Where  an  Exe- 
fhould  firft  have  been  in  her  as  Executrix,  for  fhe  fhould  have  had  Pofieffion  in  Deed  before  any  g"'^iSthaf p^0!" 
Entry  by  him  or  any  other,     And  by  the  fame  Reafon  when  fhe  is  Executrix  and  Legatory  it  perty'of  the  Le- 
fhall  be  firft  in  her  as  a  Executrix,  and  if  Ihe  will  have  it  as  Legatory,  b  then  fhe  ought  to  claim  it,  ate7y  up^hl"" 
or  to  do  fome  other  Act  which  may  prove  that  fhe  will  accept  it  as  a  Legacy,  (for  the  Leafe  fhalpeath  of  the 
not  be  in  her  c  againft  her  Will,  but  fhe  may  difagree  to  the  Devife,  and  claim  it  as  Executrix),  ^transferred 
and  if  fhe  does  not  claim  it  as  Legatory,  but  does  fome  Act  afterwards  as  Executrix,  fuch  Act  totheExe.cut01. 
will  manifeft  her  Intent,  and  fhall  be  a  Difagreement  to  the  Legacy  from  the  Beginning.     And  juw>Pand'he° 
here  fhe  hath  done  fuch  Act  which  argues  her  Difagreement  to  it  from  the  Beginning,  for  fhe  (ha,11  be  adjudged 

o  O'  ^    to  have  it  as  a. 

has  granted  the  whole  Term  to  her  Sifter,  to  have  and  to  hold  during  a'l  the  Years  in  the  Leafe  Legacy  before 
which  were  to  come.     By  which  Grant  of  all  the  Years  to  come,  fhe  aflumed   upon  herfelf  to  ™?  Aa  ^°ne  hJ 
have  all  the  Years  in  the  Leafe  which  were  to  come,  and  that  fhe  could  not  have  as  Legatory,  other,  with  this 
but  as  Executrix  fhe  had  them.     So  that  fuch  Grant  is  a  Difagreement  to  the  Legacy,  and  a  Condition  that 

_.  o  *?•     *  '  he  mav  arter- 

Claim  to  have  the  Leafe  as  Executrix.  wards  difagree  to 

Another  Reafon  they  alledged  why  fhe  fhould  not  be  faid  to  have  any  Part  of  the  Term  as  ^t^^sl!-' 
Legatory,  viz.  becaufe  it  is  found  that  iool.  owing  by  the  Teftator  was  unpaid,  for  the  Payment  gatee  is  more  be- 
of  which  fhe  might  alien  the  Term,  for  fhe  might  apply  what  Part  of  the  Teftator's  Effects  me  ^^j1™ 
pleafed  to  the  Payment  of  it.     Alfo  it  appears  by  the  Will,  which  is  found  by  the  Jury  verbatim,  tor.  s.  p.  heid 
that  the  Teftator  gave  600  1.  to  his  Daughter,  and  devifed  divers  other  Sums  to  other  Perfons,  £™fe^2£,,'U(,r„ 
and  it  is  not  found  that  any  of  thefe  were  paid,  and  therefore  it  fhall  be  intended  that  they  were  2  Brown).  173, 
not  paid,  in  which  Cafe  the  Executrix  might  alien  the  whole  Term  in  order  to  raife  Money  for  Zgthl  c'ohmry* 
the  Payment  of  fuch  Legacies.     So  that  in  the  mean  time  the  Law  cannot  adjudge  the  Part  of  the  many  Author*- 
Leafe  given  to  the  Wife  to  be  executed  as  a  Legacy  in  herfelf,  and  the  Remainder  in  Thomas  the  j-^hjin  "he 
Son,  for  then  perhaps  none  of  the  other  Legacies  would  be  paid.     And  this  is  another  Caufe  to  Margin,  vide 
delay  the  Execution  of  the  Legacy.  Gldoiph/b?^. 

A  third  Reafon  alledged  by  them  againft  the  Execution  of  the  Legacy  was,  becaufe  the  Oc-  Les-  31*  §  3- 
cupation  and  Profits  were  devifed  to  the  Wife,  to  the  Intent  that  fhe  therewith  might  educate  his  a  See  the  Books 
Miles,  and  fee  his  laft  Will  performed  in  all  Points.     And  the  Education  of  his  IfTues  can  but  be  cited  Ante  520 
looked  upon  as  a  Legacy  to  the  IfTues,  and  then  the  main  Intent  of  the  Teftator  in  the  Devife  to  (f)' 
the  Wife  was,  to  fee  his  laft  Will  performed,  which  Purpofe  is  not  fufficient  to  make  it  a  good  b  Ante  520(h). 
Legacy  or  Devife  to  the  Wife.     d  For  if  I  give  all  my  Goods  to  my  Executor  to  perform  my  c  Ante  520  (c). 
Will,  this  is  no  Devife  at  all,  nor  fhall  he  have  any  Thing  more  from  it  than  he  fhould  have  had  <*Godo!Ph.Orph. 
without  it,  for  if  I  had  faid  nothing,  the  Law  would  have  given  him  my  Goods  to  perform  my  wfnt^off  of 
Will,  fo  that  I  have  done  no  more  than  the  Law  itfelf  would  have  done  without  fuch  Saying,  Exec.  253. ' 
and  therefore  the  Devife  is  void.  l°Rp  5&  (<0.  _ 

For  which  Caufes,  they  faid,  there  is  no  Execution  here  of  any  Devife  to  the  Wife,  and  by  pi.  21. 
the  fame  Reafon  no  Execution  of  the  Leafe  to  the  Son  in  Remainder,  and  then  the  Grant  which 
the  Wife  made  to  Wrigfort  is  good  for  all  the  Years,  and   the  Title  of  Thomas  the  Son  is  void, 
and  confequently  that  of  the  Plaintiff,  who  claims  under  him,  falls  to  the  Ground. 

On  the  other  Hand  it  was  faid  by  the  Counfel  for  the  Plaintiff,  that  the  Term  here  given  to  i  con&a-jdi  die 
the  Wife  during  the  Minority  of  the  Son  ought  to  be  adjudged  executed  in  the  Wife,  and  the  plaintlft- 
Remainder  executed  in  the  Son.     e  For  if  a  LefTee  for  Years  devifes  his  Term  to  a  Stranger,  the  e  swinb.  19, 
Stranger  may  fue  the  Executor  of  the  Teftator  in  the  Spiritual  Court  to  execute  the  Legacy,  f  but  2'2-  Vi.n-  Abl> 
if  the  Devife  is  made  to  the  Executor  himfelf,  he  cannot  fue  himfelf  for  it,  and  becaufe  he  can-  pi,'$. V1 
not  do  fo,  the  Operation  of  the  Law  fhall  be  of  the  fame  Effect  to  him  as  Suit  and  Execution 
fhould  be  to  a  Stranger,  fo  that  the  Thing,  if  it  is  certain,  fhall  be  thereby  adjudged  in  the  Ex- {  rf^J*1  (f) 
ecutor,  and  the  Property  of  it  fhall  be  altered  and  transferred  from  the  Teftator  to  the  Executor. 
As  if  a  Man  has  Right  to  Land  by  Force  of  an  Entail,  or  otherwife,  and  the  Land  defcends  to  g  s.  p.  adjudged 
him,  or  efcheats  to  him,  or  is  caft  upon  him  by  Remainder,  or  other  fuch  Means,  he  fhall  be  Antei85,#w- 
remitted  by  the  Law,  altho'  his  Entry  was  taken  away  before,  becaufe  there  is  none  againft  whom  war 
he  may  bring  his  Action,  for  which  Reafon  the  Law  gives  him  the  like  Advantage  as  if  he  had 
brought  his  Action  againft  a  Stranger,  and  had  recovered,  and  had  Execution  :  So  that  the  Ope- 
ration of  the  Law  is  equivalent  to  a  Recovery,  and  as  beneficial  to  him  as  a  Recovery  fhould  have 
been.     g  And  fo  if  A.  is  indebted  in  20 1.  to  B.  and  he  makes  B.  his  Executor,  and  dies  pofTefTed 
of  Goods  to  the  Value  of  ?.o  I.  the  Property  of  thefe  Goods  is  prefently  changed,  and  they  are 
become  the  proper  Goods  of  B.  becaufe  he  could  not  fue  himfelf,  for  which  Reafon  the  Law  gives 
him  the  like  Advantage  as  he  fhould  have  had  by  Suit.     So  in  the  principal  Cafe  inafmuch  as  it 
was  better  for  the  Wife  to  have  the  Leafe  during  the  Son's  Minority  to  her  own  Ufe  than  to  the 
Ufe  of  the  Teftator,  the  Law  fays  that  the  Leafe  was  her's,  and  that  it  was  executed  in  her  as  a 
Legacy. 

6  Z  And 
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And  for  the  clearer  Apprehenfion  of  this  Matter,  it  is  to  be  confidered  what  the  Wife  has  done. 
And,  Sir,  it  is  found  that  /he  (having  taken  upon  her  the  Burden  of  the  Teftament)  entered  into 
the  Houfe  and  Park.     By  which  Acceptance  of  the  Charge  of  the  Teftament  it  is  to  be  under- 
ftood  that  all  particular  Things  requifite  to  the  Performance  thereof  were  accepted  and  done.  And 
then  the  Wife  thereby  affumed  upon  herfelf  and  bound  herfelf  to  perform  all  the  Legacies  of  the 
Teftator  according  to  his  Intent.      And  it  is  to  be  underftood  alfo  that  fhe  proved  the  Will,  where- 
a  s.  p.  1  Finch  by  it  is  included  that  fhe  took  an  *  Oath  to  perform  it,  becaufe  it  is  ufual  for  Executors  fo  to  do. 
409.  a  Finch    ^nd  if  me  bound  herfelf  to  perform  the  Will,  and  was  fworn  thereunto,   and  one  Part  of  the  Will 
off.'cf  Exec^i,  is  that  all  Legacies  mail  be  performed-,  and  the  Part  of  the  Term  giveh  to  her  is  a  Legacy,  there- 
in (as  the  Law  faith)  fhe  accepted  the  Term  devifed  to  her  as  a  Legacy  executed  :  So  that  by  the 
Acceptance  of  theExecutorfhip  fhe  performed  this  one  Legacy.     Wherefore  the  Law,  before  any 
Thing  done  one  Way  or  other,  gives  it's  Judgment  that  fhe  had  the  Term  devifed  to  her  executed 
as  a  Legacy,  and  not  to  the  Ule  of  the  Teftator.     Neverthelefs  it  fhall  be  adjudged  executed  in 
her  as  a  Legacy  knit  with  a  Condition,   viz.  that  fhe  may  difagree  to  it  afterwards  if  fhe  pleafes, 
for  the  Law  will  not  compel  any  Man  againft  his  Will  to  accept  of  a  Thing  which  another  gives 
or  limits  to  him,  but  until  her  Disagreement  is  fhewn  by  Words  or  Act,  the  Legacy  fhall  be  ad- 
judged in  Law  to  be  executed. 
if  a  Legacy  is         Then  it  remains  to  be  confidered  whether  or  no  the  Wife  firft  difagreed  to  the  Legacy,  (as  the 
bequeathed  to    Counfel  on  the  other  Side  would  infer  that  (lie  did  by  her  Grant  to  her  Sifter)  or  if  there  is  any 
the  EdTation  of  Matter  found  to  prove  her  Agreement  to  the  Legacy  before  the  faid  Grant  to  her  Sifter.     And 
thh' ll^Tndhe as  t0  tms»  tne  Leafe  was  deviled  to  the  Wife  during  the  Minority  of  the  Son,  to  the  Intent  that 
accordingly  edu- fhe  with  the  Profits  thereof  might  educate  the  Iffues  of  the  Teftator;  and  the  Jury  have  found 
"ai-V^rTEiec-5  l^at  a'^  ^e  Time  after  the  Death  of  the  Teftator,  and  before  the  Grant  to  Wilgfort^  fhe  had  edu- 
tiontohavethe  cated  the  Iffues  -,  fo  that  fhe  had  performed  the  Charge  annexed  to  the  Legacy,  and  that  in  Ref- 
Tidinotls'eEV-£ Pe<^-  °'   tne  ^egac7'  an^  it  was  an  Affent  to  the  Legacy,  feeing  it  was  done  in  Execution  of  the 
cutor.  s.  p.      intent  which  the  Teftator  had  in  the  Legacy.     b  As  if  a  LefTee  for  Years  devifes  his  Leafe  to  his 
MBrownY'i-v  Executor,  upon  Condition  that  he  fhall  pay  iol.  to  a  Stranger,  which  he  pays  accordingly,  this 
swinb.  25-       Payment  is  an  Election  in  him,  and  an  AfTent  to  take  the  Leafe  as  a  Legacy,  and  it  is  in  Law  an 
L°<rd°H8  °'P  'Execution  of  the  Legacy  for  ever.     For  he  who  performs  the  Charge  of  a  Thing,  thereby  claims 
wemw.  off.  of  the  Benefit  annexed  to  the  Charge.     As  if  a  Man  has  an  Office  of  Charge  and  a  Benefit  for  it, 
Ab^tk^DeviTeas  a  Stewardship,  and  a  Fee  for  the  Exercife  of  it,  there  if  another  keeps  the  Courts,  it  is  a  Dif- 
d.  a.  pi.  11.  tit.  feizin  of  the  Fee,  for  the  doing  of  the  Things  of  Labour  is  a  Claim  of  the  Benefit  for  the  Labour. 
pi"™05   '  '  So  here  the  Education  and  Nourifhment  of  the  Iffues  is  an  Argument  and  Proof  that  the  Wife  af- 
b  s.  r.  held  to  fented  to  take  the  Leafe  appointed  for  that  Purpofe  as  a  Legacy,  and  it  is  the  End  of  her  Elec- 
be  a  fufficient    tjon>  anc|  ^er  Grant  t0  j^,-  Sifter  afterwards  is  an  Argument  of  her  Inconftancy,  but  does  not 
iidee"ce  at°iv/A  invalidate  her  Election  firft  made.     Wherefore  we  fee  that  the  Execution  of  the  Legacy,  (which 
^'"VfaTT    r^e  ^aw  ^  adjudged  by  her  intermeddling  with  the  Charge  of  the  Adminiftration  of  the  Will, 
lio'foJ.""*        and  by  her  Oath  to  perform  it)  is  now  confirmed  by  her  Ad:  in  the  Education  of  the  Iffues. 
Leffee  for  Years      And  as  t0  wnac  nas  been  fa^  againft  the  Execution  of  the  Legacy,  that  icol.  due  by  the 
is  indebted  in     Teftator  was  not  paid  at  the  Time  of  the  Grant  made  to  Wilgfort,  for  the  Payment  whereof  (it 
feThi's  TermVt'o  ^as  ^een  %^)  tne  Leafe  might  be  fold  -,  Sir,  the  Jury  have  found   that  at  the  Time  when  the 
his  Executor,     Wife  made  the  Grant  to  Wilgfort,  fhe  had  in  her  Hands  fufficient  Goods  and  Chatties  of  the  Tef- 
^^^j"8  tator,  befides  the  faid  Leafe,  to  pay  all  the  Debts  and  funeral  Expences  of  the  Teftator,  in  which 
Goods  to  pay  the  Cafe  the  faid  other  Goods  and  Chatties  fhall  be  chargeable  to  the  Payment  of  the  iool.  in  Judcr- 
ftoerafExpen-  ment  °f  Law,  and  not  this  Leafe,  nor  could  this  Leafe  have  been  fold  for  the  Payment  of  it. 
ces,  this  Debt     For  if  this  Leafe  might  have  been  fold  for  the  Payment  of  the   iool.  then  this  Legacy  of  the 
benolcaPufetoaI1Leafe,  which  is  a  Legacy  certain,  could  not  have  been  performed,  and  fo  the  whole  Will  would 
hinder  the  Term  never  have  been  performed  ;  whereas  as  well  the  Legacies  as  the  Debts  ought  to  be  paid,  and  the 
mcTiate^exT-"  Executrix  ought  to  pay  the  Debts  and  funeral  Expences  with  the  other  Goods  which  are  fufficient, 
cuted  in  the  Ex-  anc]  not  w]tn  this  Leafe,  for  the  Sale  of  the  Leale  to  others  would  be  a  Breach  of  the  Will,  and 
e&cj*hlc!vk~  the  Wife  by  fuch  Sale  would  violate  her  Duty  as  well  as  her  Oath  in  not  performing  this  Le- 
the  Term  can-  gacy,  and  fo  would  commit  Perjury.     But  lor  the  clearer  Apprehenfion  of  this  Matter,  let  us 
the Payment°of  fuppofe  that  fome  other  had  b.en   Legatory,  and  not  the  Executrix,  and  put  the  Cafe  thus, 
the  Debt.  c  a  jyj"an  jg  mdebted  in  100  1.  and  has  a  Leafe  for  Years,  and  makes  his  Teftament,  and  gives  the 

«  See  Goddph.  Leafe  to  his  Son,  and  has  Goods  to  the  Value  of  j  oo  1.  over  and  above  paying  his  funeral  Expen- 
orph.  LeE.  14s,  ceS)  anj  ne  makes  his  Wife  his  Executrix,  and  dies,  ar.d  the  Wife  proves  the  Will,  and  takes 
an  Oath   to   perform   it,  now   the  Wife  has  Affets  to  perform  the  whole  Teftament,  for  fhe  has 
100  1.  wherewith  to  pay  the  Debts  over  and  above  the  Legacy  of  the  Leafe,  and  therefore  if  fhe 
will  alien  the  Leafe  to  pay  the  iool.  thereby  fhe  violates  the  Will  of  the  Teftator  in  taking  the 
Legacy  from  him  who  ought  to  have  it,  and  is  not  that  a  Breach  of  her  own  Duty  as  well  as  of 
her  Oath  ?  Certainly  it  is,  and  fhe  deferves  to  be  punifhed  for  it.     So  that  there  the  Law  will 
not  account  the  Leafe  to  be  chargeable  with  the  Payment  of  the  Debt.     And  fo  here  when  the 
Executrix  is  Legatory,  the  Law  will  not  fet  up  the  Debt  as  an   Impediment  to  the  Execution 
of  the  Leafe  devifed  to  her,  becaufe  the  Debt  cannot  well  be  paid  by  the  Sale  of  the  Leafe.     And  if 
the  Wife  would  in  Fact  have  difagreed  to  the  Devife  of  the  Leafe  to  her  during  the  Minority  of 
J  „    ,„  her  Son,  then  the  Son  fhould  have  had  the  Leafe  prefently,  and  her  Difagreement  could  not  have 

off.  of  Excc.32,  defeated  the  Devife  of  it  to  the  Son.     d  But  if  the  Devife  had   not  been  or  a  Thing  certain,  as  if 
89*  the  Teftator  had  devifed  to  his  Wife  Executrix  20  I.  and  was  indebted  to  another  40  1.  and  died, 

8  having 
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having  Horfes  to  the  Value  of  20  Land  Oxen  to  the  Value  of  20  1.  and  Plate  to  the  Value  of  20  1. 
there  the  Law  could  not  fay  of  what  Thing  the  Property  was  alcered  before  the  40  1.  was  paid, 
for  the  Wife  might  alien  which  of  them  fhe  pleaftd  to  pay  the  40  1.  and  before  that  was  done  the 
Law  could  not  appoint  the  certain  Property  of  any  of  the  Goods  to  the  Wife.  But  othei  wife  it 
is  where  the  Legacy  is  of  a  Thing  certain,  as  it  is  here,  and  fo  is  the  Diverfity.  Where- 
fore the  Non-payment  of  the  Debt  of  100  I.  could  not  delay  the  Execution  of  the  Devife  of  the 
Leafe  here. 

And  as  to  what  has  been  faid,  that  the  Teftator  devifed  600  1.  to  his  Daughter,  and  divers  o- Leffee  for  y«'h-s 
ther  Sums  to  other  Perfons,  which  are  contained  in  the  Will  found  by  the  Jury  verbatim,  and  '^^ ^J6"9 
is  not  found  that  they  were  paid  at  the  Time  when  the  Wife  made  the  Grant  to  her  Sifter,  nor  that  and  alfo  diverT' 
fhe  had  Affets  in  her  Hands  to  pay  them,  but  it  is  only  found  that  fhe  had  Affets  in  her  Hands  p-ecuniarylLega" 

cics  to  olhfr^ 

to  pay  the  Debts  and  funeral  Expences,  without  any  Mention  of  Affets  to  pay  the  pecuniary  Le-  and dies,  the  Le- 
gacies alfo;  as  to  this,  it  may  be  that  thefe  Legacies  were  paid,  inafmuch  as  it  is  not  found  tbat^trVan^d- 
they  were  not  paid  •,  but  admitting  it  fhould  be  taken  that  they  were  not  paid,  but  remained  pay- judged  executed 
able,  yet  this  fhall  be  no  Caufe  to  delay  the  Execution  of  the  Devife  of  the  Leafe  ;  nor  willvthe SmSKJ' 
Law   fuffer  the   Leafe  to   be  fold  for  the   Payment  of  them,  for  fuch   Sums  are  but  Legacies,  the  other  Lega- 
and  the  Leafe  devifed  to  the  Executrix  is  a  Legacy  alfo,  and  then  in  Legacies  it  is  reafonable  cha'tJJTJ  iJ£ there 
the  Executors  fhould  be  preferred  before  others.     And  the  Law  itfelf  gives  them  the  Pr.f;rtn:ear;notA(Te,sto 
to  any  others,  *  for  if  a  Man  devifes  to  A.  20  1.  and  to  B.  20  1.  and  to  C.  20  1.  and  makes  his  «■£ u®l£, 
Executor,  and  dies,  leaving  Goods  but  to  the  Value  of  20  1.  now  the  Executor  h.is  Elcclion  toilwhictCafe 
which  of  thefe  three  he  will  pay  the  20  1.  and  to  which  ever  he  pays  it,  the  other  three  can  fay  fhaii  wfthe 
nothing  again  it  it,  nor  have  they  any  u  Remedy  for  their  Legacies  ;  and  by  the  fame  Reafon  if  ^rhcf^nJf  bef°re 
one  of  thefe  three  was  made  Executor  to  the  Teftator,  c  the  Law   would  certainly  allow  him   to  LJTV  kjJT 
retain  the  20  1.  in  Satisfaction  of  his  own  Legacy,  for  it  is  but  reafonable  that  he  fhould  be  nearcft  to  keen*  peoni- 
himfelf,  and  have  Regard  to  himfelf  before  others,  according  to  the  old   Saying,  Chai i'y  begins  which wa^devif- 
at  homey     d  And  this  is  the  Reafon  of  the  Cafe  in  12  H.  4.  where  in  Debt  upon  an  Obligation  a-  \it0^  Execu" 
gainft  the  Heir,  he  pleaded  that  the  Plaintiff  was  Executor  to  his  Anceftor,  whofe  Deed  he  fhew-  fpedfick Legacy,' 
ed  forth,  and  chat  he  adminiftred  certain  Goodsand  Chatties  to  the  Value  of  the  Debt,  and  more,itfumstb.athe 

1-rir-iA.T  f-n  iij  liTi  could  not  have 

and  retained  that  Sum  to  himtelr  in  the  JName  or  rayment,  and  he  demanded  Judgment//  actio,  paid  himfelf  b?- 
and  there  Hull  faid,  if  he  did  not  retain  to  himfelf,  but  might  have  retained,  and  did  not,  he  fhall  £^^5 
be  barred,  for  a  Man  is  bound  to  be  neareft  to  himfelf,  et  hac  fuit  opinio  quorundam,  wherefore  he>CafeaiitheLe- 
there  pleaded  that  he  adminiftred  no  Goods  after  the  Death  of  the  Teftator,  whereupon  Iffue  was  pald"n  r^opor- 
taken.     And  for  the  fame  Reafon  the  Law  adjudges  in  our  Cafe  that  the  Execution  of  the  Devife  "on,  where  there 
of  the  Term  fhall  not  be  delayed  for  the  Non-payment  of  the  Legacies  to  others.  AfiSff  c^fnf 

And  as  to  what  has  been  faid  that  the  Devife  to  the  Wife  fhall  be  void,  becaufe  it  was  made  to  ReP-  54- 
the  Intent  that  fhe  with  the  Profits  of  the  Leafe  might  educate  his  Iffues,  and  fee  his  laft  Will  *  p.^wms^z, 
performed,  which  latter  Point  is  no  more  than  the  Executor  fhould  have  done,  if  no  Devife  had  495>  679>  °8o. 
been  made ;  Sir,  true  it  is  that  eifa  Man  gives  his  Executor  all  his  Goods,  to  the  Intent  tbatthlt  the  Court 
he  may  perform  his  Will  with  them,  this  is  no  Devife  at  all,  for  the  Executor  fhould  have  had  h^  no  fuchDif- 
them  to  fuch  Purpofe  without  fuch  Gift,  and  when  a  Thing  is  given  to  one  by  Words  which  he  heVbutmeant 
fhould  have  had  to  the  fame  Purpofe  without  fuch  Words,  the  Gift  is  void.     'As  if  a  Man  devi- t0  =ivetheExe- 
fes  his  Land  to  his  Son  and  Heir  in  Fee-fimple,  and  dies,  the  Devife  is  void,  for  if  no  fuch  De-  r"n°e to  ether 
vile  had  been  made,  the  Son  fhould  have  had  the  Land  at  the  fame  Inftant  that  the  Devife  would  ^gateesinaii 
take  Effect.     And  L>  a  Man  cannot  prefcribe  to  diftrain  for  Rent-fervice,  or  to  drive  his  Cattle,  qu\«Wtohim. 
for  which   he  has  Common  appendant,  out  of  the  Land,  wherein  he  has  Common,   to  his  own 
Houfe,  for  he  may  doit  without  Prefcription.     But  that  is  not  the  Point  here,  for  there  is  an-  Wemw'off7'  f 
other  Caufe  of  the  Devife,  viz.  the  Education  of  his  Iffues,  which  is  not  a  Thing  teftamentary,  Exec.  434 
nor  a  s  Legacy  to  the  Iffues,  but  it  is  an  Intent  annexed  to  the  Devife  made  to  the  Wife.     And  b 
alfo  the  Teftator  has  not  here  devifed  to  the  Wife  the  whole  Eftate  which  he  had  in  the  Leafe,  A^cWmonjuf- 
but  only  Part  of  it,  viz.  during  the  Minority  of  the  Son,  and  the  Refidue  to  the  Son,  (o  that  itd" ?' the  CoT 
is  a  different  Eftate  from  that  which  the  Law  would  have  given  her  without  the  Devife.     h  For  LgateTw'hoVs 
if  a  Man  devifes  his  Land  to  his  Son  and  Heir,  to  have  to  him  and  to  his  Heirs  of  his  Body,  this  is  ^iHt urebfund 
a  good  Devife,  becaufe  it  is  another  Eftate  than  he  fhould  have  had  by  Defcent.     So  is  it  in  the  1  vem.  3i,u94- 
principal  Cafe.     Wherefore  none  of  the  Exceptions  moved  on  the  other  Side  are  fufficient  to  de-  \  p  ^™'  495> 
lay  the  Execution  of  the  Devife  to  the  Wife,  but  when  fhe  entered,  fhe  had  the  Eftate  devifed  to  aVe'nt. 358,363! 

1  T  Wentw.  Off.  of 

her  as  Legatory.  Exec.  151. 

«  Seethe  contrary  3  Chan.  Rep.  54,  caufa  qua  fupra.  <*  P.  12  H.  4.  21.  pi.  11.  Fitz.  Bar  188.  Bro.  Debt  68.  Executors  59.   Ante  185  (g).  e  Ante 

543  (d).  f  S.  P.  Hub.  30.  1  Rol.  Abr.  616.  J.  pi.  X.  Cro.  E.  833.  pi.  2.  Style  148,  149.    Godb.  411.  Vaugh.  271.  Gouldih.  141.  pi.  53    2  Sid.  53,   80. 

Ciompt.  J.  C.  1 1 6-  a.  Salk..  24.1,  242.  Bac.  Max.  reg.  21.  Godolph.  Orph.  Leg.  311.  476,  §  1 19.  NeK.  Lex.  Teftam.  483. Law  01"  Teftaments,  &c.  149.  Gilb.  Law 
of  Devifes  1 10.  2  Bac.  Abr.  79.  Mich.  33  Geo.  2.  B.  R.  Hurji  11.  the  Earl  ofV/incheljea,  this  agreed  to  be  a  pnfitive  Role  of  Law  ;  and  the  Reafon  hereof  (as  Nor- 
ton arguendo  faid)  is  not  in  Favour  of  the  Heir,  that  he  may  be  in  or"  his  betier  Title,  but  in  Favour  of  third  Perfons,  viz.  or  the  Lord,  for  the  Prefervation  of  the 
Tenure,  (which  was  a  valuable  1  hing  before  the  Statute  of  Marlbridge )  and  of  Creditors,  for  the  Prefervation  of  their  Debts  ;  which  was  granted  by  Lord  Mansfield 
C.  J.  who  alio  faid  that  the  great  Principle,  upon  which  the  Law  is  grounded  in  this  Point,  is  that  which  is  bid  down,  by  Baldwin  C,  J.  in  Dy.  12.pl  54. 
where  he  fays  that  a  Man  cannot  give  another  what  he  has  already,  for  when  he  does  fo,  nihil  ope, atur.  As  if  the  Tenant  in  Tail  enfeoffs  the  Doner,  it  is  no  Dis- 
continuance. ?  Godolph.  Oiph.  Leg.  352.  •»  S.  P.  Goul.llb.  88.  pi.  14,  per  JJnderfon.  Crompt.  J.  C.  116.  a.  Hob,  2c,  Counden  v.  Clerk.  Godrlph. 
Orph.  Leg.  46  r.  2  Bac.  Abr.  80.  So  if  a  Man  devifes  his  Land  in  Fee  to  his  two  Daughters,  being  iiis  Heirs,  the  Dovile  is  good,  becaufe  it  gives  t!>e  Land  to  them 
in  another  Degree  than  the  Common  Law  would  have  given  it  them,  for  by  the  Common  Law  they  (hold  ta  .e  as  Co  arceners,  but  by  the  Devife  they  fhall  take  as 
Jointenants,  Cro.  E.  431.  p).  36.  Gouldlb.  S8.  pi.  14.  141.  pi.  53.  Bac.  Max.  reg,  21.  2  Bac.  Abr.  L'o  2  Sid.  79.  3  Lev.  12-,  128. 

And  further  it  was  laid,  that  the  Execution  of  the  Legacy  to  the  Wife  was  alfo  an  Execution  Lc^f°o"year3 
of  the  Remainder  to  the  Son,  inafmuch  as  it  was  one  Devife,  altho'  the  Eitates  were  feveral.  ;  As  devifes  the  oc- 
if  a  Reverfion  is  granted  for  Life,  the  Remainder  in  Fee,  and  the  part  cular  Tenan:  attorns  to  pur^ts°"fays 

Le.ife  to  A.  for  Part  of  the  Term,  the  Remainder  of  the  Term  to  B.  the  Executor's  Affent  to  the.firil  Devifee  is  an  Aflent  to  him  in  "em-.i  ider  alio.  S.  P.  Wentw. 
Off.  of  Exec,  23  t.  I  Finch  1  51.  2  Finch  172.  Ssvinb.  25.   Godolph.  Orph.  Leg.  119.  '   Tfrnp,  La.  j.  I -'I  7.  Attornn  . -r.:  zz.  P.  9  Ed.  1.  FiU.  Iti  i.  18. 

Co.  L  tt.  31  j   a.  312.  b.  Wentw.  Off,  of  Exec.  2^4. 
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the  Grantee  for  Life,  this  (hall  enure  to  him  in  Remainder.  So  if  Tenant  in  Fee-fimple  makes  a 
Leafe  for  Life,  the  Remainder  in  Fee,  and  the  Tenant  for  Life  gives  Notice  to  the  Lord,  this 
fhall  ferve  for  him  in  Remainder,  fo  that  the  Lord  fhall  be  compelled  to  avow  upon  him  in  Re- 
mainder, if  the  Tenant  for  Life  dies.  And  fo  if  an  Infant  makes  a  Leafe  for  Years,  the  Remain- 
der for  Years  to  a  Stranger,  rendering  Rent,  and  at  his  full  Age  he  accepts  the  Rent  of  the  hrfl 
Tenant  for  Years,  this  is  an  Aflfent  to  the  Remainder,  and  he  fhall  never  ouft  him  afterwards. 
So  here  the  Eftate  devifed  to  the  Wife  and  to  the  Son  in  Remainder  is  but  one  Legacy,  altho'  ic 
is  diftincT:  in  Parts,  and  the  Execution  of  it  in  the  Wife  is  of  the  fame  Effect  as  if  her  Eftate  had 
been  devifed  to  another,  withtheRemainder  over  to  the  Son,  and  as  if  fhe  had  given  her  Afient  to  the 
fn-ft  Devifee  to  enter.  Wherefore  the  Entry  of  the  Son  after  the  Death  of  the  Wife,  and  his  Grant 
to  the  Plaintiff  at  his  Age  of  23  Years,  was  good.     And  of  this  Opinion  was  the  whole  Court. 

M/aiene  by  the      -And  Note,  the  finding  that  the  Reverfion  was  in  the  Queen  was  (as  it  feems)  at  the  Requeft  of  the 
Reporter.  Defendants,  to  the  Intent  that  if  the  Plaintiff's  Title  had  not  been  good,  the  Poffeffion  which  he  had 

might  not  be  fufficient  to  maintain  the  Action  of  Trefpafs.  And  as  to  this,  it  feems  to  me  that  if  the 
King  is  feized  in  Fee  of  Land,  and  a  Stranger  enters  claiming  it  as  his  own,  and  continues  in  Poffeffion 
a  Tear  and  a  Day,  and  another  does  a  Trefpafs  upon  the  Land,  a  the  Stranger  fhall  not  punifh  fuch 
Trefpaffcr  in  an  Atlion  of  Trefpafs,  for  if  he  fhould  punifh  him,  then  the  Trefpaffor  would  be  doubly  punifih- 
ed,  for  the  King  would  alfo  punifh  him,  and  an  Intruder  cannot  gain  fuch  Poffeffion  againfl  the  King  upon 
which  he  may  have  an  Atlion  of  Trefpafs.  b  And  in  19  Ed.  4.  in  Trefpafs  for  entering  into  his  Clofe 
and  taking  the  Grafs,  the  Defendant  pleaded  that  it  was  found  by  Office  that  the  Land  was  efcheated 
to  the  King,  and  there  Choke  faid  that  as  to  fuch  Things  as  arife  out  of  the  Land  the  Atlion  is  gone, 
becaufe  the  King  fhall  be  anfwered  for  them.  c  But  in  our  Cafe  inafmuch  as  there  is  a  Leafe  in  efTc,  al- 
tho' the  Plaintiff  had  not  the  true  Inter  eft  thereof,  yet  fuch  Poffeffion  as  the  Plaintiff  had  feems  fufficient 
to  maintain  an  Atlion  of  Trefpafs  againfl  a  Stranger.  For  the  Leffee  fhall  punifh  the  Plaintiff  by  Atlion 
of  Trefpafs  with  continuando,  whereby  he  is  anfwerable  to  him  who  is  the  true  Proprietor  of  the 
Leafe  for  all  the  Profits,  and  therefore  it  feems  that  he  fhall  punifh  a  Stranger,  altho1  he  cannot  by  his 
Entry  gain  any  d  Eftate  in  refpctl  of  the  Freehold  which  irremovably  resls  in  the  Crown.  e  And  in 
no  Cafe  can  the  King  in  lntrufion  alledge  Continuance  abfolutely,  for  that  fhall  be  fuppofed  againfl  [none 
but  him  who  can  gain  an  Eftate  by  Wrong,  yet  the  King  may  alledge  Continuance  diverfis  diebus  et 
vicibus,  but  not  otherwife.  But  here  inafmuch  as  the  Plaintiff's  Title  was  goody  this  other  Matter 
was  out  of  Queftion. 

And  after  thefe  Arguments,  in  the  End  of  this  prefent  Hillary  Term  in  the  21ft  Year  of  the 
Reign  of  Queen  Elizabeth,  the  Apprentice  demanded  Judgment  for  the  Plaintiff.  And  Wray 
Chief  Juftice  faid,  I  and  my  Companions  have  conferred  together  upon  this  Matter,  and  we  take 
it  that  notwithstanding  the  whole  Term  was  firft  devifed  to  the  Son,  the  Devife  afterwards  to  the 
Wife  is  good,  and  in  Senfe  and  Intent  fhall  precede  the  Devife  to  the  Son,  and  that  the  Devife 
to  the  Wife  of  the  Occupation  and  Profits  is  in  Subftance  a  Devife  of  the  Houfe  and  Park  itfelf, 
and  that  the  Occupation  of  the  Wife,  and  her  Education  of  the  IfTues  all  the  Time  after  the  Death 
of  the  Teftator  until  the  Grant  made  by  her  to  her  Sifter,  was  an  Execution  as  well  of  the  Eftate 
given  to  her  as  of  the  Remainder  given  to  the  Son,  and  that  the  Entry  and  Grant  of  the  Son  to 
the  Plaintiff  after  his  full  Age  is  good.  For  which  Reafon  you  fhall  have  Judgment.  And  he 
commanded  Judgment  to  be  entered  for  the  Plaintiff,  which  was  accordingly  done,  and  it  was 
as  follows. 
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At  which  Day  before  the  Lady  the  Queen  at  Weftminfter  came  as  well  the  aforefaid  Richard 
Paramour  in  his  own  proper  Perfon,  as  the  aforefaid  Raphael  and  George  by  their  Attorney  afore- 
faid, whereupon  all  and  Angular  the  Premiffes  being  feen,  and  by  the  Court  of  the  faid  Lady 
the  Queen  now  here  more  fully  underftood,  and  mature  Deliberation  being  thereupon  had,  it  is 
confidered  that  the  aforefaid  Richard  Paramour  recover  againfl:  the  aforefaid  Raphael  Yardley  and 
George  Smart  his  Damages  aforefaid  by  the  Jurors  aforefaid  in  Form  aforefaid  afTefTed,  and  alfo 
13  1.  for  his  Cofts  and  Charges  by  him  about  his  Suit  in  this  Behalf  expended,  to  the  fame 
Richard  Paramour  by  the  Court  of  the  faid  Lady  the  Queen  now  here  with  his  Affent  of  Jn- 
creafe  adjudged.  Which  faid  Damages  in  the  whole  amount  to  34  1.  And  the  aforefaid  Ra- 
phael Tardley  and  George  Smart  be  taken,  &c. 
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A  brief  Report  of  the  Arguments  made   in  the  Exchequer,  iind  of  the  Reflation  of  the 
Barons,  and  of  the  "Judgment  afterwards  given  thereupon,  in  Hillary  Term  in  the  i  yh 
Year  of  the  Reign  of  Queen  Elizabeth,  in  a  Cafe  upon  a  Bill  vf  Intrufion  exhibited  in 
Hillary  Term  in  the  i  \th  Year  of  the  Reign  of  the  /aid  Queen  by  the  Queens  Attorney, 
againjl   Thomas  Walfingham  Efquire,  and  John  Gillibrand,  for  an  Intrufion  fuppofed 
to  be  made  by  them  the  firjl  Day  of  the  Reign  of  the  faid  Queen  into  one  Meffuage  and 
certain  Parcels  of  Land,  Parcel  of  the  Manor  of  Eaft-Peckham  in  the  County  of  Kent, 
iaie  Parcel  of  the  Poffefions  of  Sir  Thomas  V/yat  Kniglot,  -who  was  lately  attainted  of 
High  Treafon.     Which  Judgment  was  given  againjl  the  faid  Defenda?its,  who  thereupon 
afterwards  brought  a  Writ  of  Error  in  the  Exchequer-Chamber,  where  the  Judgment 
ivas  affirmed,  in  Eafter  Term  in  the  z\ft  Year  of  the  Reign  of  Queen  Elizabeth,  by  Sir 
Thomas  Bromley  Knight,  Chancellor  of  England,  and  Sir  William  Cecil  Knight,  Lord 
Burleigh,  and  Lord  Treafarer  of  England,  the  Report  of  which  Judgment  in  the  Ex- 
chequer~Chamberyo//c^j  aj'ier  the  Report  of  the  Argumenis  ?nade  before  the  frf  Judg- 
ment, which  were  digefted  and  written,  after  the  fame  was  given,  in  the  fame  Manner  as 
they  were  then  collected  and  taken.     And  the  Record  appears  among  the  Records  of  Hillary 
Term  n  Eliz.  Rot.  212.  and  was  as  follows. 

f)E  it  rememhered,  that  Gilbert  Gerard  Efquire,  Attorney-General   of  the  Lady  the   Queen      Ke„n 
•*-*   now,  who   profecutes  for  the  fame  Lady  the  Queen,  being  prefent  here  in  Court  the  20th 
Day  of  January  in   this   fame  Term  in  his  proper  Perfon,  f  jr  the  fame  Lady  the  Queen  gave 
the  Court  here  to  underftand  and  be  informed,  that  whereas  one  Meffuage  or  Tenement  called 
the  Curteiage  of  Eafl-Peckham  otherwife  called  Great- Peckham,   120  Acres  of  Land,   16  Acres 
of  Meadow,   30  Acres  of  Wood  with  the  Appurtenances  in  Eaft-Peckham  aforefaid,  late  in   the 
feveral  Occupations  of  Anthony  Weldon  Efquire,  'Thomas  Cocks,    and  others,    and  one  Meadow 
called  Midton-Mead  in  Eaft-Peckham  aforefaid,  late  Parcel  of  the  Lands  and  Foffeffions  of  Thomas 
Wyat  Knight,  late  of  High  Treafon  attainted,  the  17th  Day  of  November  in  the  iff  Year  of  the 
Reign  of  the  faid  Lady  the  Queen  now,  and  long  before,  and  always  afterwards  in  the  Hands 
and  Poffeffi<sn  of  the  faid  Lady  the  Queen  now  were,  and  of  Right  ought  to  be,  by  Reafon  of 
the  Attainder  aforefaid,  in  Right  of  her  Crown  of  England,  as  in  many  Records,  Rolls,  and 
Remembrances  of  this  Exchequer    more  fully   appears  of  Record  :    Neverthelefs  one  Thomas 
Walfingham  Efquire  and  John  Gillibrand,  the  Laws  of  the  faid  Lady  the  Queen  now  not  fearing, 
but  intending  and  contriving  the  Difinheritance  of  the  fame  Lady  the  Queen,  with  Force  and 
Arms,  &c.  in  and  upon  the  Poffeffion  of  the  faid  Lady  the  Queen  of  the  Premiffes  entered, 
intruded,  and  made  Ingrefs,  and  the  Iffues  and  Profits  thereof  arifing  to  their  own   proper  Ufes 
perceived  and  had,  and  yet  do  perceive  and  have;  that  Trefpafs  from  the  fame   17th  Day  of 
November  hitherto  and  yet  continuing,  in  Contempt  of  the  faid  Lady  the  Queen  now,  and  againft: 
her  Laws.     Wherefore  the  aforefaid  Attorney  of  the  Lady  the  Queen  for  the  fame  Lady   the 
Queen  prays  the  Advice  of  the  Court   in  the    Premiffes,  and  that  the    aforefaid  Thomas  Wal- 
fingham and  John  Gillibrand  may  come  here  to  anfwer  to  the  faid  Lady  the  Queen   in  the  Pre- 
miffes. 

And  now,  viz.  came  here  the  aforefaid  Thomas  Walfingham  and  John  Gillibrand-,  viz*      p!ta„ 

the  faid  Thomas  Walfingham  by  John  Marwood  his  Attorney  thereunto  by  the  Grace  of  the  Court 
ipecially  admitted,  and   the  afurefaid  John  Gillibrand  in  his  proper  perfon.     And  they  pray  Oyer 
of  the  Information  aforefaid,  and  it  is  read  to  them.     Which  being  heard  and  underftood,  they 
complain  that  they  by  Colour  of  the  Premiffes  in  the  faid  Information  fpecified  fhall  be  grievoufly 
vexed  and  difquieted,  and  that  by  no  Means  juftly,  becaufe  by  protefting  that  the  Information  afore- 
faid is  inefficient  in  Law,  to  which  they  have  no  Neceffity,  nor  are  by  the  Law  of  the  Land 
bound  to  anfwer,  for  Plea  neverthelefs  as  to  the  coming  with  Force  and  Arms,  or  whatfoever 
that  is  againft  the  Peace,  or  in  Contempt  of  the  faid  Lady  the  Queen,    and  alfo  of  the  whole 
further  Trefpafs  and  Contempt  by  them  above  fuppofed  to  be  done,  they  the  fame  Thomas  Wal- 
fingham and  John  Gillibrand  fay  that  they  are  not  guilty  thereof,  nor  is  either  of  them  guilty 
thereof,  and  of  this  they  the   fame    Thomas  and   John   put,  and  each   of   them   puts,  himfelf 
upon  the  Country,   and  the  aforefaid  Attorney,  -&c.  likewife,  &c.     And  as  to  the  Entry,  In- 
trufion, and  Ingrefs  into  the  aforefaid  one  Tenement  and  all  and  fingular  other  the  Premiffes 
within  the  Manor  of  Peckham  otherwife  Eaft-Peckham  in  the  Information  aforefaid  fpecified,  they 
the  fame  Thomas  and  Johnhy,  that  long  before  the  aforefaid  17th  Day  of  November  in  the  faid 
Information  fpecified,  and  before  the  aforefaid  Lady  the  Queen  or  any  of  her  Progenitors  had 
any  Thing  of  or  in  the  aforefaid  Meffuage  and  other  the  Premiffes,  and  long  before  the  Treafon 
by  the  aforefaid  Thomas  Wyat  Knight  in  the  Information  aforefaid  named,,  committed  or  perpe- 
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crated,  one  George  Moulton  Efquire  was  feized  of  and  in  the  aforefaid i  MefTuage  and  other  the 
Premises  in  Peckham  aforefaid  otherwife  Eaji-Peckham  in  the  information  aforefaid  fpecified  in 
his  Demiefn  as  of  Fee.  And  the  aforefaid  George  being  fo  thereof  feized,  he  enfeoffed  thereof 
one  Edmund  Walfingham  Knight,  to  have  and  to  held  the  aforefaid  MefTuage,  and  all  and  lingular 
other  the  PremilTes  in  Peckham  otherwife  Eaft-Peckham  aforefaid  in  the  Information  aforefaid 
fpecified,  to  him,  his  Heirs  and  Affigns  for  ever.  By  Virtue  of  which  faid  Feoffment  the  afore- 
faid Edmund  Walfingham  Knight  into  the  aforefaid  MefTuage  and  other  the  PremiiTes  in 
Peckham  otherwife  Eaft-Peckham  aforefaid  in  the  Information  aforefaid  fpecified  entered, 
and  was  thereof  feized  in  his  Demefn  as  of  Fee.  And  the  aforefaid  Edmund  being  fo 
thereof  feized,  he  the  9th  Day  of  February  in  the  4th  Year  of  the  Reign  of  Lord  Ed- 
ward late  King  of  England  the  Sixth  of  fuch  his  Eftate  died  thereof  feized,  after  the  Death  of 
which  faid  Edmund  the  Tenement  aforefaid  and  all  and  fingular  other  the  PremilTes  in  Peckham 
otherwife  Eaft-Peckham  aforefaid  in  the  Information  aforefaid  fpecified  defcended  to  the  aforefaid 
Thomas  Walfmgham  Efquire,  as  Son  and  Heir  of  the  aforefaid  Edmund.  By  Reafon  whereof  he 
the  fame  Thomas  Walfingham,  long  before  the  aforefaid  Time  when,  &c.  into  the  aforefaid  J 
ment  and  other  the  Premiffes  entered,  and  was  thereof  feized  in  his  Demefn  as  of  Fee.  And  the 
aforefaid  -Thomas  Wafingham  in  his  own  proper  Right,  and  the  aforefaid  John  GUlibrand  as  Servant 
of  the  aforefaid  Thomas  Walfingham  and  by  his  command,  the  lfiues  and  Profits  of  all  and  fin- 
gular the  Premiffes  in  the  aforefaid  Information  fpecified  perceived  and  had,  and  yet  perceive  and 
have,  as  it  was  and  is  lawful  for  them-,  without  that  that  they  the  aforefaid  Thomas  Walfingham 
and  John  GUlibrand  in  and  upon  the  PofTefTion  of  the  faid  Lady  the  Queen  of  the  Tenements 
aforefaid  and  other  the  PremilTes  in  the  Information  aforefaid  fpecified,  or  of  any  Parcel  thereof,- 
intruded,  or  either  of  them  intruded,  in  Manner  and  Form  as  by  the  Information  aforefaid 
above  is  iuppofed  ;  and  without  that  that  the  aforefaid  Tenement  and  other  the  PremilTes  in  the 
Information  aforefaid  fpecified,  the  faid  17th  Day  of  November  in  the  fame  Information  Ipecified, 
or  ever  before  or  after,  were  in  the  Hands  and  PolTefiion  of  the  faid  Lady  the  Queen,  in  Man-r 
-■*  seeHeath's  ner  and  Form  as  by  the  Information  aforefaid  above  is  fuppofed'  *  With  this  that  they  the  fame 
Max.  163.  Yo&.gb-omas  Walfingham  and  John  GUlibrand  will  aver  and  fay,  that  George  Wyat  the  Son  of  the  faid. 
Thomas  Wyat  of  High  Treafon  attainted  is  alive,  viz.  at  Oxford  in  the  County  of  Oxford.  All 
and  fingular  which  they  the  fame  Thomas  Walfingham  and  John  GUlibrand  are  ready  to  verify  as 
the  Court,  &c.  Wherefore  they  pray  Judgment,  and  that  they  as  to  the  PremilTes  from  this 
Court  may  be  difmifTed,  and  either  of  them  be  difmifled. 
Replication,  And  the  aforefaid  Attorney- General   of  the  Lady  the  Queen  now,  who  profecutes  for  the 

fame  Lady  the  Queen  in  this  Behalf,  by  protefting  not  acknowledging  any  Thing  by  the  afore- 
faid Thomas  Walfingham  and  John  Gillilrand  above  alledged  to  be  true,  for  Plea  for  the  fame 
Lady  the  Queen  fays,  that  the  Tenements  aforefaid  with  the  Appurtenances  in  the  Information 
aforefaid  fpecified  are,  and  at  the  aforefaid  Time  of  the  Entry  and  Intrufion  aforefaid  made,  and 
alfo  from  Time  whereof  the  Memory  of  Man  is  not  to  the  contrary,  were,  Parcel  of  the 
■  Manor  of  Peckham  otherwife  Eaft-Peckham  in  the  aforefaid  County  of  Kent.  And  that  long  be- 
fore the  aforefaid  George  Moulton  had  any  Thing  in  the  Tenements  aforefaid  with  the  Appur- 
tenances in  the  Information  aforefaid  fpecified,  Lord  Henry  late  King  of  England  the  Eighth, 
.  the  Father  of  the  faid  Lady  the  Queen  now,  was  feized  of  and  in  the  aforefaid  Manor  of  Peck- 
ham otherwife  Eaft-Peckham  with  the  Appurtenances  whereof,  &c.  in  his  Demefn  as  of  Fee,  in 
Right  of  his  Crown  of  England.  And  the  fame  late  King  being  fo  thereof  feized,  he  by  his 
, Letters-Patent  fealed  under  his  great  Seal  of  England,  bearing  Date  at  Wefiminfter  in  the  County 
of  Middlefex  the  20th  Day  of  November  in  the  31ft  Year  of  his  Reign,  in  Consideration  of  the 
good,  true,  and  faithful  Service  which  one  Thomas  Wyat  Knight  to  the  fame  late  King  before 
then  had  done  and  performed,  of  his  fpecial  Grace,  and  of  his  certain  Knowledge,  and  meer 
Motion  had  given  and  granted,  and  by  the  fame  Letters-Patent  gave  and  granted,  to  the  fame 
Thomas  Wyat  the  Manor  aforefaid  with  the  Appurtenances  among  other  Things,  by  the  Name 
of  his  Manor  of  Eaft-Peckham,  with  its  Rights,  Members,  Appurtenances,  and  other  Com- 
modities whatfoever  in  his  County  of  Kent  -,  to  have  and  to  hold  the  Manor  aforefaid  with  the 
Appurtenances  among  other  Things  to  the  aforefaid  Thomas  Wyat,  and  to  his  Heirs  Males  of 
his  Body  lawfully  begotten,  to  their  proper  Ufe,  to  hold  of  the  faid  late  King,  his  Heirs  and 
SucceiTors,  in  chief,  by  the  Service  of  the  twentieth  Part  of  a  Knight's  Fee,  as  by  the  fame 
Letters-Patent  more  fully  appears.  By  reafon  of  which  faid  Letters- Patent  the  fame  Thomas 
Wyat  into  the  Manor  aforefaid  with  the  Appurtenances  whereof,  &c.  amongft  other  Things, 
entered,  and  was' thereof  feized  in  his  Demefn  as  of  Fee-Tail,  by  the  Form  of  the  Gift  afore- 
faid. And  the  fame  Thomas  Wyat  being  fo  thereof  feized,  of  fuch  his  Eftate  thereof  died  feized, 
after  whofe  Death  the  Manor  aforefaid  with  the  Appurtenances  whereof,  &c.  amongft.  other 
Things  defcended  to  the  aforefaid  Thomas  Wyat  Knight,  as  Son  and  Heir  Male  of  the  Body  of 
the  aforefaid  Thomas  Wyat  the  Father  lawfully  begotten,  whereby  the  fame  Thomas  Wyat  the  Son 
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into  the  Manor  aforefaid  with  the  Appurtenances   whereof,  &c.  entered,  and  was  thereof  feized 
in  his  Demefn  as  of  Fee-Tail,  by   the  Form  of  the  Gift  aforefaid,  &c.  the   Reverfion  thereof 
belonging  to  the   aforefaid   late  King  Henry  the  eighth,  his  Heirs   and  Succeflbrs.     And  the  faid 
Thomas  Wyat   the  Son   of  the   Manor  aforefaid   with  the   Appurtenances  whereof,  &c.  being  fo 
feized,  the  Reverfion  thereof  in  form  aforefaid  belonging  to  the  faid  late  King  Henry  the  eighth, 
his   Heirs  and    Succeflbrs,    the  fame  late  King  Henry  the  eighth  of  fuch  his  Eftate  thereof  died 
feized,  after  whofe  Death  the  Reverfion  of  the  Manor  aforefaid  with  the  Appurtenances  whereof, 
Sec.  defcended  to  Lord  Edward  xht  fixth  late  King  of  England,  as  Son  and  Heir  of  the   faid  late 
King  Henry  the  eighth,  whereby   the  fame  late  King  Edward  the  fixth   was  of  the   Reverfion  of 
the  Manor  aforefaid   with  the  Appurtenances  whereof,  Sic.  feized  as  of  Fee  and  Right,  in  Ri»ht 
of  his  Crown  of  England.     And  the   fame  late  King  Edward  the  fixth  of  the  Reverfion  aforeiaid 
in  Form  aforefaid  being  feized,  and  the  aforefaid  Thomas  Wyat  the  Son  of  the   Manor  aforefaid 
with  the  Appurtenances   whereof,  &c.   in  Form   aforefaid  being   feized,  the  fame   Thomas  Wyat 
the  >on  gave   the  Tenements   aforefaid  with  the  Appurtenances  in  which,  &c.  to  the  aforefaid 
George  Moulton,  to  have  and  to  hold  to  the  fame  George  and   to  his  Heirs  for  ever.     By  Virtue  of 
which  Gift  the   fame  George  Moulton  was  of  the  Tenements  aforefaid   with   the  Appurtenances 
feized  to  him    and  to   his   Heirs,  according  to  the  Force  and  Effect  of  the  Feoffment   aforefaid, 
the  Reverfion  thereof,  for  Default  of  Heirs  Males  of  the  Eody  of  the  faid  Thomas  Wyat  the  Son, 
to  the  aforefaid  late  King  Edward  the  fixth,  his  Heirs  and  Succeflbrs,  in  Form  aforeiaid   belong- 
ing.    And  the  fame  George  being  fo  thereof  feized,  gave  the   faid  Tenements  with  the  Appur-^ 
tenances  to  the  aforefaid  Edmund  Walfingham  Knight,  to  have  to  him  and  to  his  Heirs  for  ever. 
By  virtue  of  which  Gift  the  fame  Edmund  was  thereof  feized  of  fuch  Eftate  as  by  the  Gift  afore  ■ 
faid  to  the  aforefaid  George  made  to  the  fame  George  pafled,  the  Reverfion  thereof  in  Form  afore- 
faid belonging.     And  the  fame  Edmund  being  fo  thereof  feized,  of  fuch   his  Eftate  died  feized, 
having  Iffue  the  aforefaid  Thomas  Walfingham,  who  was  his   Heir;  after  the  Death  of  which  faid 
Edmund,  the  fame  Thomas  Walfingham  into  the  Tenements  aforefaid  with  the  Appurtenances  en- 
tered, and  was  thereof  feized  of  fuch  Eftate  as  by  the  Gift  aforefaid  to  the  aforeiaid  George  made 
to  the  fame  George  pafled,  the   Reverfion  thereof  in  Form  aforefaid  belonging.     And  the  fame 
Thomas  Walfingham  being  fo  thereof  feized,  the  Reverfion  thereof,  for  Default  of  Heirs  Males 
of  the  Body  of  the  aforefaid  Thomas  Wyat  the  Son,  to  the  faid  late  King  Edward  the  fixth  in  Form 
aforefaid  belonging,  the  fame  late  King  Edward  the  fixth  of  fuch  his  Eftate  thereof  died  feized, 
after   whofe  Death  the  Reverfion  in  Fee-Simple  of  the  Tenements  aforefaid  with  the  Appur- 
tenances amongft   other  Things  defcended  to  Lady  Mary  late  Queen   of  England,  as  Sifter  and 
Heir  of  the  aforefaid  late  King  Edward  the  fixth  \  whereby  the  fame  late  Queen  was  feized  of 
the  Reverfion  of  the  Tenements  aforefaid  with  the  Appurtenances  as  of  Fee  and  Right,  in  Right 
of  her  Crown  of  England.     And  the  fame  late  Queen  being  fo  thereof  feized,  and   the  aforeiaid 
Thomas  Walfingham  of  the  Tenements  aforefaid  with  the  Appurtenances  in   Form  aforefaid  being 
feized,  the  Reverfion  thereof,  for  Default  of  Heirs  Males  of  the  Body  of  the  fame  Thomas  Wyat 
the  Son,  to  the  faid  late  Queen  Mary  in  Form  aforefaid  belonging,  by  a  certain  Inquiffion   taken 
at  Wejlminjier  in  the  County  of  Middle/ex  the  13th  Day  of  February  in  the  ift  Year  of  the   Reign 
of  the  faid  Lady  late  Queen  Mary  before  William  Peter 'Knight,   one  of  the   chief  Secretaries  of 
the  laid  late  Queen,  and  Thomas  Bromley  Knight,  Chief  Juftice  of  the    faid  late  Queen  afligned 
to  hold  Pleas  before  the  faid  late  Queen  herfelf,  and  his  Companions,  by  Virtue   of  the  Letters- 
Patent  of  the  faid  late  Queen  to  them   thereupon  directed,  to  enquire  by  the  Oath  of  good  and 
lawful   Men    of  the    County    of  Middle/ex,  as  well  within   Liberties   as  without,  by   whom  the 
Truth  of  the  Matter  might  be  better  known,  of  whatfoever  Treafons,   Mifprifions  of  Treafons, 
Infurrections,    Rebellions,    unlawful  Aflemblies,    unlawful  Conventicles,    fpeaking   of  Words, 
Confederacies,  falfe  Allegiances,  Confempts,  Falfities,  Negligences,  Concealments,  Oppreffions, 
Riots,  Rou:s,  Murders,  Felonies,  and  other  Offences  whatfoever,  and  alfo  the  Acceflaries  of 
the  fame,  in  the  fame  County  perpetrated  and    committed,  and  the    fame  Treafons  and  other 
the  Premiffes  according  to  the  Law  and  Cuftom  of  the  Realm  of  England  to  hear  and  determine 
afligned,  by  the  Oath,  Sec.  it  was  found  that  the  aforefaid  Thomas  Jfyat  the  Son,  by  the  Name 
of  Thomas  Wyat  of  Allington  in  the  County  of  Kent  Knight,  and  other  falfe  Traitors  and  Rebels 
againft  the  faid  late  Queen,  not  having  God   before  their  Eyes,  nor  confidering  their  due  Alle- 
giances, but  feduced  by  the  Inftigation  of  the  Devil,  imagining,  endeavouring,  and   compafling 
to  deprive  the  faid  late  Queen  their  Sovereign  of  the  regal  Eftate,  Title,  Government  and  Power 
of  her  Realm  of  England,  and  to  change  and  alter  the  Government  of  the  fame  Realm  after 
their  own  Will   and  Pleafure,  with  Force  and  Arms,  viz.  with  Standards  difplayed,  Swords, 
Spears,  Lances,  Bows,  Arrows,  Coats  of  Mail,  Shields,  Iron  Helmets,  Engines  or  Fire- Arms 
commonly  called  Sawker  and  Hand-guns,  and  with  other  Arms  as  well  defenfive  as  offenfive 
in  warlike  Manner  armed  and  arrayed,  the  7th  Day  of  February  in  the  ift  Year  of  the  Reign  of 
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the  faid  late  Queen,  at  the  Town  of  Brandford  in  the  County  of  Middle/ex,  to  execute  and  per- 
form their  moft  wicked  Intention  aforefa'd,  falfly,  rebellioufly,  and  traiteroufly,  with  a  gre;t 
Multitude  of  Rebels  and  public  Enemies  of  the  faid  late  Queen  and  of  her  Realm  of  England, 
to  the  Number  of  30C0  Men,  arofe,  met,  affembled,  and  joined  themfelves  together,  and  a 
moft  cruel  War  againft  the  faid  late  Lady  the  Queen  at  Brandford  aforefaid  then  falfly,  hoftdely, 
rebel  ioufly,  and  traiteroufly  prepared  and  levied,  and  being  fo  armed  and  arrayed,  going,  riding, 
and  marching  from  Brandford  aforefaid  towards  the  City  of  London  (the  faid  late  Queen  then 
being  and  refiding  at  her  Palace  in  the  City  of  Weftminfter  in  the  aforefaid  County  of  Middlefex) 
a  moft  fierce  and  terrible  War,  at  Charing  Crofs  within  the  Parifh  of  St.  Martin's  in  the  Fields 
in  the  City  of  Weftminfter  in  the  faid  County  of  Middlefex,  againft  the  faid  late  Queen  then  and 
there  falflely,  hoftilely,  rebellioufly,  and  molt  traiteroufly  made,  (truck,  and  perpetrated,  asainft 
their  due  Allegiances,  to  the  great  Danger  of  the  royal  Perfon  of  the  faid  late  Queen,  and  of 
the  Subverfion  of  her  Realm  of  England,  and  againft  the  Peace  of  the  faid  late  Queen,  her 
Crown  and  Dignity,  and  alfo  againft  the  Form  of  divers  Statutes  in  fuch  Cafe  made  and  pro- 
vided, &c.  And  afterwards,  viz.  on  Tharfday  the  1 5th  Day  of  March  in  the  ift  Year  above- 
faid,  before  William  Marquifs  of  Winchefler  Treafurer  of  England,  Henry  Earl  c  f  Arundel  .1  or d 
Steward  of  the  Houfhoid  of  the  faid  late  Queen,  and  his  Companions,  Juftice s  of  the  faid  lat: 
Queen  affigned  by  the  Letters- Patent  of  the  fame  late  Queen  to  them  directed,  reoiting  that 
whereas  Thomas  Wyat  late  of  Allington  in  the  County  of  Kent  Knight,  otherwife  called  Thomas 
Wyat  late  of  London  Knight,  together  with  others,  before  William  Peter  Knight,  Thomas. 
Bromley  Knight,  Richard  Morgan  Knight,  John  Baker  Knight,  William  Portman  Knight,  Ed- 
ward Saunders  one  of  the  Ju  ft  ices  of  the  faid  late  Queen  of  the  Bench,  Juftices  of  the  faid  late 
Queen  lately  affigned  to  enquire  in  the  County  of  Middlefex,  amcngft  other  Things,  of  whatfo- 
ever  Treafons,  Mifprifions  of  Treafons,  Rebellions,  unlawful  AiTemblies,  unlawful  Conven- 
ticles, fpeaking  of  Words,  Confederacies,  falfe  Allegiances,  Contempts,  Falfities,  Negligences, 
Concealments,  Oppreffions,  Riots,  Routs,  Murders,  Felonies,  Trefpaffes,  or  other  Offences 
whatfoever,  and  the  Acceflaries  of  the  fame,  within  the  County  of  Middlefex  aforefaid,  by  whcm- 
foever  and  howfoever  had,  done,  perpetrated,  or  commued,  and  by  whom  or  to  whom,  when, 
how,  and  in  what  Manner,  and  of  other  Articles  and  Circumftances  the  Premiffes  and  every  of 
them,  or  any  of  them,  or  otherwife  howfoever  concerning,  more  fully  the  Truth,  of  divers 
High  Treafons  by  him  committed  and  perpetrated- had  ftood  indicted  for  the  fame,  and  the  fame 
late  Queen  the  fame  Marquifs,  Earl,  and  their  Companions  Commiffioners  before  named,  and 
four  of  them  in  that  Behalf  nffigned,  and  by  the  fame  Letters-Patent  among  other  Things  to  the 
fame  Marquifs  and  Earl  and  the  other  Commiffioners  aforefaid,  or  four  of  them,  full  and  fuffi- 
cient  Power  and  Authority  and  fpecial  Command  gave  and  granted,  the  Indictment  aforefaid 
concerning  the  fame  Thomas  Wyat,  whereby  the  fame  Thomas  Wyat  alone  or  together  with  others 
of  any  Treafons  within  the  County  of  Middlefex  aforefaid  itood  indicted,  with  ail  Things  touch- 
ing it,  from  the  aforefaid  William  Peter  Knight,  Thomas  Bromley  Knight,  and  the  other  Com- 
miffioners before  named,  or  from  any  of  them  before  whom  it  was  taken,  and  in  whofe  Cuftcdy 
it  then  remained,  to  receive,  and  it  to  infpect,  and  at  certain  Days  and  Places  which  they  fhouid 
appoint  for  that  Piirpofe  to  meet  at  Weftminfter  or  elfewhere  in  the  faid  County  of  Middlefex,  in  a 
convenient  Place,  and  the  faid  Thomas  to  call  before  them,  and  him  thereupon  to  hear  and  exa- 
mine, and  to  compel  him  to  anfwer,  and  at  a  due  End  to  try  and  adjudge,  and  alfo  fo  many 
and  fuch  good  and  lawful  Men  of  the  County  of  Middlefex  aforefaid,  by  whom  the  Truth  of  the 
Matter  in  that  Behalf  might  be  better  known,  at  the  Days  and  Places  aforefaid  for  the  Caufe  and 
Caufes  aforefaid  before  them  to  compel  to  appear,  and  the  Truth  thereof  being  found,  to  give 
Judgment  thereupon  by  them  in  that  Behalf  according  to  the  Laws  and  Statutes  and  Cuftoms 
of  the  Realm  of  England,  and  againft  the  aforefaid  Thomas  Wyat  to  proceed,  give  Sentence,  and 
adjudge,  and  Execution  thereof  to  command  to  be  done,  and  all  and  Angular  other  Things 
which  in  that  Behalf  fhouid  appertain  and  be  requifite  to  do,  exercife,  and  execute. 

*  At  Weftminfter  aforefaid  came  the  aforefaid  Thomas  Wyat  the  Son  by  John  Gage  Knight  of  the 
chafainthe  moft  noble  Order  of  the  Garter,  Conflable  of  the  faid  late  Queen  of  her  Tower  of  London, 
Record.  by  Virtue  of  the  Writ  of  the  aforefaid  late  Queen,  and  of  the  Precept  of  the  Juftices  aforefaid 

to  the  Bar  there  brought  •,  and  the  fame  Thomas  Wyat  the  Son  of  the  High  Treafons  aforefaid 
on  him  above  charged  being  then  and  there  afked  how  he  would  thereof  acquit  himfclf,  faid  that 
he  could  not  deny,  nor  but  that  he  of  the  Treafons  aforefaid  was  guilty,  and  then  there  exprefly  con- 
feffed  the  Treafons  aforefaid  on  him  above  charged,  and  put  himfelf  thereof  into  the  Hands  of 
the  laid  late  Queen.  Whereupon  then  and  there  the  Serjeant  of  the  faid  late  Queen,  and  the  At- 
torney of  the  faid  late  Queen,  for  that  the  aforefaid  Thomas  Wyat  the  Treafons  aforefaid  on  him 
in  Form  aforefaid  charged  exprefly  confefled,  according  to  the  due  Form  of  Law  prayed  againft 
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the  faid  Thomas  Wyat  the  Son  Judgment  and  Execution  thereupon  for  the  laid  late  Queen  to  be 
had.     Whereupon  Judgment  thereof  then  and  there  by  the  aforefaid  Marauds  and  Earl  and  their 
Companions  was  given,  viz.  *  that  the  aforefaid  Thomas  Wyat  fhould  b:  carried  by  the  aforefaid 
Conftable  to  the  aforefaid  Tower  of  London,  and  from  thence  fhould  be  drawn   thro'  the  middle 
of  the  City  of  London  unto   the  Gallows  of  Tyburn,  and  there  be  hanged  up,   and  cut  down  alive 
to  the  Ground,  and  that  his  Entrails  fhould  be  taken  out  of  his  Belly,  and  be  burnt,  he  living, 
and  that  his  Head  fhould  be  cut  off,  and  his  Body  be  divided  into  four  Parts,  and  that  the  Head 
and  thofe  Quarters  fhould  be  put  where  the  faid  late  Queen  would  appoint.     And  afterwards  the 
aforefaid  Thomas  Wyat  the  Son  was  put  to  Death,  according  to  the  Judgment  aforefaid,  at  Eaft- 
Smithfield  in  the  County  of  Middle/ex.     f  And  afterwards,  viz.  at  a  Parliament  of  the  Lord  Phi-  +g|'e  Ante3s7, 
lip  and  Lady  Mary  late  King  and  Queen  of  England  holden  at  Weflminjter  in  the  County  of  Mid- 
dle/ex the  1 2th  Day  of  November  the  iff  and  zd  Years  of  the  Reign  of  the  aforefaid  late  King  and 
Queen,  amongft  otherThings  it  wasenacted  in  Manner  and  Form  following,  viz.  that  whereas  Henry 
Dukeof 'Suffolk  late  of  Brodegate  in  the  County  of  Lei  c  eft  er, John  Grey  oi  Brodegate  Knight,  ThcmasGrey 
late  of  Brodegate  in  the  County  of  Leicefter  Knight,  and  Thomas  Wyat  late  of  Allington  in  the  County 
of  Kent  Knight,  together  with  others  in  the  fame  Statute  named,  had  committed,  perpetrated,  and 
done  many  deteftable  and  abominable  Treafons,  to  the  moll  fearful  Danger  of  the  Deflruction  of 
the  royal  Perfon  of  the  faid  late  Queen,  and  to  the  very  great  Lofs,  Difherifon,  and  Defolation 
of  the  Realm  of  the  Lady  the  late  Queen  of  England,  if  God  of  his  infinite  Goodnefs  in  feafon- 
able  Time  had  not  revealed  to  the  faid  late  Queen  the  treafonable  Minds  and  Intentions  of  the 
fame,  for  which  Treafons  it  plainly  and  manifeftiy  appeared  that  the  aforefaid  Duke  and  the  o- 
ther  Perfons  aforefaid  lawfully  and  juftly,  according  to  the  due  Form  of  Law,  had  been  c<  nvicl- 
ed  and  attainted,  as  by  the  Records  thereof  more  fully  appeared,  that  the  faid  Convictions  and 
Attainders  of  the  Offenders  aforefaid  and  of  every  of  them  fhould  be  approved  and  confirmed  by 
the  Authority  of  the  Parliament  aforefaid  ;  and  that  the  aforefaid  Duke,  John  Grey,  Thomas  Grey, 
and  Thomas  Wyat,  and  the  others  of  the  Treafons  aforefaid  fo  attainted,  fhould  lofe  and  forfeit  to1 
the  faid  late  Queen,  her  Heirs  and  Succeffors,  all  their   Honours,  Manors,  Meffuages,  Lands, 
Tenements,  Rents,  Reverfions,  Remainders,  Poffeffions,    Offices,  Rights,  Conditions,  Heredi- 
taments, Goods  and  Chatties,  of  whatfoever  Names,  Natures,  or  Qualities  they  were,   which  they 
or  any  of  them  had  the  faid  Day  of  their  feveral  Treafons  by  them  committed,  or  at  any  Time 
afterwards ;  and  that  all  thofe  their  Honours,  Manors-,  Meffuages,  Lands,  Tenements,  Rents, 
Reverfions,  Remainders,  PoffefTions,  Offices,  Rights,  Conditions,   Hereditaments,  Goods,  and 
Chatties  by  Authority  of  the  fame  Parliament  fhould  be  veiled  and  adjudged  in  the  actual  and 
real  Poffeffion  of  the  faid  late  Queen,  without  any  other  Office  or  Inquifition  thereof  from  thence- 
forth to  be  taken  or  found  :  Saving  to  all  and  all  Manner  of  Perfons,  and  Bodies  politic  and 
corporate,  and  to  their  Heirs,  Affigns,  and  Succeffors,  and  to  every  of  them,  others  than  the 
aforefaid  Duke  and  the  other  Perfons  attainted,  and  their  Heirs,  and  the  Heirs  of  every  of  them, 
and  of  every  Perfon  and  Perfons  claiming  to  the  Ufe  or  Ufes  of  them  or  of  any  of  them,  or  to 
the  Ufe  of  any  Heir  of  the  fame,  all  fuch  Right,  Title,  Ufe,  Poffeffion,  Intereft,  Reverfion,  Re- 
mainder, Entry,    Condition,  Fee,  Office,  Rent,    Commodities,  Commons,  Titles,  Entries  for 
Conditions  then  broken  or  from  thenceforth  to  be  broken,  given  or  grown,  or  from  thenceforth 
to  be  given  or  to  grow  by  Reafon  of  any  Condition  made  before  the  Treafons  aforefaid  commit- 
ted, and  all  other  Commodities  and  Hereditaments  whatfoever,  which  they  or  any  of  them  might 
or  ought  to  have  had,  if  the  aforefaid  Act  of  Parliament  had  never  been  had  or  made,  any 
Thing  in  the  fame  Act  fpecified  to  the  contrary  notwithstanding.     And  further  the  fame  Attor- 
ney of  the  Lady  the  Queen  fays,  that  the  aforelaid  Thomas  Wyat  in  the  Indictment  aforefajd  nam- 
ed, and  the  aforefaid  Thomas  Wyat  in  the  Act  aforefaid  named,  and  the  aforefaid  Thomas  Wyat 
the  Son  in  the  Information  aforefaid  fpecified  are  one  and  the  fame  Perfon,  and  not  others  nor 
divers.     By  Reafon  of  which   faid  Attainder  and  Act  the  faid  late  King  and  Queen  Philip  and 
Mary  were  feized  of  the  Tenements  aforefaid  with  the  Appurtenances  in  their  Demefn  as  of  Fee, 
in  Right  of  the  faid  late  Queen.     And  they  being  fo  thereof  feized,  the  fame  late  Queen  of  fuch 
her  Eftate  thereof  died  feized,  after  whofe  Death  the  Tenements  aforefaid  with  the  Appurtenan- 
ces among  other  Things  defcended  to  the  faid  Lady  the  Queen  now,  as  Sifter  and  Heir  of  the 
faid  late  Queen  Mary  ;  whereby  the  fame  Lady  the  Queen  now  was  and  yet  is  feized  of  the  Te- 
nements aforefaid  with  the  Appurtenances  in  her  Demefn  as  of  Fee,  until  the  aforefaid  Thomas 
Walftngham  and  John  Gillibrand  the  aforefaid  17th  Day  of  November  in  the  ifl  Year  above- 
faid,  with  Force  and  Arms,  &c.  in  and  upon  the  Poffeffion  of  the  faid  Lady  the  Queen  now  of 
and  in  the  Tenements  aforefaid  with  the  Appurtenances  entered,  intruded,  and  made  Ingrefs,  in 
Manner  and  Bonn  as  by  the  Information  aforefaid  for  the  faid  Lady  the  Queen  is  fuppofed.    And 
this  the  fame  Attorney  for  the  fame  Lady  the  Queen  is  ready  to  verify  as  the  Court,  &c.  Where- 
fore he  prays  Judgment,  and  that  the  aforefaid  Thomas  Walfingham  and  John  Gillikrand  of  the  In? 
trufion  aforefaid  may  be  convicted,  &c. 
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Demurrer  to  the      And  the  aforefaid  Thomas  Walfingham  and  John  Gillibrand  for  Replication   fay,  and  each  of 

Replication.      them  for  himfelf  faith,  that  the  Replication  aforefaid,  and  the  Matter  in  the  fame  contained  are 

inefficient  in  Law  to  charge  them  the  fame  "Thomas  and  John  or  either  of  them  of  or  with  the 

Intrufion  and  Contempt  aforefaid  ;  wherefore  for  the  Inefficiency  of  the  fame  Replication  thev 

the  fame  Thomas  Wafingham  and  John  Gillibrand  pray  Judgment  as  before    &c. 

jobaer,  And  the  Queen's  Attorney  rejoined  to  the  Demurrer,  &c. 

THE  case.  THE  Cafe  was  thus.     King  Henry  8.  in  the  31ft  Year  of  his  Reign  gave  the  Manor  of  Ea(l 
Tenant  in  t=u  peckham,  whereof  the  Premiffes  are  parcel,  to  Sir  Thomas  Wy at  Knight    and   to  his  Heirs 

S»T^»  ^c*rf>,\Bo^.beS°"e"!  who  died  feized,  leaving  Ifffie  Sir  Thomas  Wyat  Knight,  who  enter- 
Feoffment  in     ed,  and  in  the  Time  of  King  Edward  6.  made  a  Feoffment  of  the  faid  Manor  to  one  Geo-'e 

L^bSliT;  Mtl0yL  and  t°uhisiI?r I'  Wh?  rmade,  a  Fefme^  thereof  t0  Sir  Edmund  Walfingham  Knight  and 
the  crown,  and  to  his  Heirs,  who  died  thereof  feized  in  the  4th  Year  of  the-Reign  of  Kincr  Edward  6  leavino- 
SSfHigh  ^T  Walfingham  the  Defendant,  who  entered  into  the  Premiffes.  And  afterwards  in  the 
Treafon,  the  ift  Year  of  the  Reign  of  Queen  Mary  the  faid  Sir  Thomas  Wyat  the  Son  was  attainted  hv  hia 
^g^  own  ConWTion  of  HighWon  done  in  the  faid  1  ft  Year  of  her  Reign,  and fw« ^puttoDeah 
to  the  crown;  And  afterwards  by  an  Act  of  Parliament  made  in  the  ift  and  2d  Years  of  th*  Reicm  «f  Ri„« 
Shn;rFeSf^and  Queen  Miry  the  faid  Attainder  was  confirmed,  and  further  it  was^enacted  that  he" 
ment  than  for  faid  Sir  Thomas  Wyat  the  Son  fhould  forfeit  to  the  faid  Queen,  and  to  her  Heirs  anH  Qn^rr.  ■ 
t^t^^  M,anorS'  Lands  Tenements,  Reverfions,  Remainders,  Poffeffions,  Rights  ConduTo  s' 
fo  that  there  re-  and  Hereditaments,  of  whatfoever  Name,  Nature,  or  Quality  they  were  which  he  had  rhP  rw 
SK&iL  of  the  Treafons  committed,  or  at  any  T.me  afterwards  sand  that  all  thofe  Manors  &c  bv  the 
tail  to  be  forfeit-  Authority  of  the  faid  Parliament  fhould  be  vefted  and  adjudged  in  the  aftual  and  real  PofTeffinn 
&S°™  of  the  faid  late  Queen,  without  any  Office  or  Inquifition  thereof  afterwards  fo  £  found  -SaW 
hi^own  Feoff'  >  a11  Fe!"fons  and  their  He,rs>  others  than  the  faid  Sir  Thomas  Wyat  and  his  Heirs  all  fuch 
menTcanchim  RlSht>  Title,  Ufe,  Poffeffion,  and  Intereft  which  they  had  or  fhould  have  had  if  the  Act  had 
T°n^hf\hethe  n0t  been  made-  And  the  Qi?een's  Attorney  fued  forth  a  Bill  of  Intrufion  acainft  the  faid  Thomas 
Treafon,  but  aS  Walfingham  and  John  Gillibrand  his  Servant :  And  all  the  above  Matter  was  pleaded  and  it  was 
SnTht-  *mredj*  the  Defendants  that  the  faid  Sir  Thomas  Wyat  who  was  attainted  had  Iffue  alive  one 
feif  can  claim     George  Wyat  his  Son.     And  on  the  Part  of  the  Queen  it  was  fhewn  that  the  Reverfion  in  Fee 

£fi&t£  ^mple  con5inued  a!wayTs  in  the  Crown-     And  «Pon  this  Matter  the  Defendants  and  the  Queen's' 
beyance,  during  Attorney  demurred  in  Law.  ^- 

his  Life  by  fuch  Feoffment,  yet  fince  it  would  have  continued  ftill  in  him  for  the  Benefit  of  the  Heir,  if  he  had  not  been  attainted    it  fl,a|i  i;te„,W,.        ►■        •    i> 
forthe  Benefit  of  *  K,ng    S.  P.  adjudged  Cro.  C.  4z7  S^e  ,N^an.  ,  H.  H.  P.  C.  z4*,  *43-  *  HaWk.  P.  C.  *£  %*$£.  S.^f WHhSf  S 

Wch  r*m  And  the  Matter  was  argued  at  large  in  Michaelmas  Term  in  the  i3th  and  i4th  Years  of 'the 

3  w  I4       '  Re,gn  of  Q"een  Elizabeth  by  Bullock  and  Serjeant  Manwood  on  the  Part  of  Walfingham    and  by 
an  Apprentice  of  the  Middle-Temple  and  Barbam  Queen's  Serjeant  on  the  Pare  of  the  Queen 
And  the  principal  Point  argued   was,  what  Eftate,  Right,  or  Intereft  of  the  Land  w  s  in  Sir 
Thomas  Wyat  the  Son  at  the  Time  of  the  Treafon  committed  or  afterwards.     For  the  Statute  of 
26  H.  8.  cap.  13.  ordains  that  thofe  who  are  attainted  of  Treafon  Jhall  forfeit  to  the  King  all  Lands 
Tenements,  or  Hereditaments  which  they  have  of  any  Eftate  of  Inheritance  in  Ufe  or  Pofjefiion  fa  am 
Right,  Title,  or  Means.     And  the  Statute  of  33  H.  8.  cap.  20.  ordains  that  the  King  fall  have  as 
great  Benefit  and  Advantage  by  Attainder  of  Treafon  as  wellofUfes,  Rights,  Entries,  and  Conditions 
as  of  Poffeffions,  Reverfions,  Remainders,  and  all  other  Things,  as  if  it  had  been  made  and  declared  fa  Au 
thority  of  Parliament.  And  this  private  Aft  which  confirms  the  Attainder  of  Sir  Thomas  Wyat  ordains 
that  he  Jhall  forfeit  to  the  Queen  all  his  Manors,  Lands,  Tenements,  Reverfions,  Remainders    PolTeC 
fions,  Rights,  and  Hereditaments  which  he  had  the  Bay  of  the  Treafon  committed  or  afterwards      In 
each  of  which  Acls  there  is  a  Saving  of  the  Rights  and  Interefts  of  Strangers      So  that  if  SirV^ 
mas  Wyat -at .the  Time^  of  the  Treafon  committed  or  at  any  Time  afterwards  had  nothing  in  the 
Land  in  Poffeffion  or  in  Reverfion,  nor  any  Right  or  Title  to  it,  then  he  could  not  forfeit  anv 
Thing  by  the  Common  Law    nor  by  the  Words  or  Intent  of  any  of  the  Statutes.     But  Thomas 
Walfingham  the  Defendant  who  came  to  the  Land  by  Defcent,  whofe  Father  came  in  by  Moul 
ton,  who  came  in  by  the  Feoffment  of  Sir  Thomas  Wyat,  has  his   Right  and  Poffeffion  faved  to 
him  by  the  Saving  of  each  of  the  Statutes,  and  therefore  he  ought  to  retain  the  Land      So  that 
it  is  to  be  confidered  what  Eftate  and  Right  Sir  Thomas  Wyat  had  after  the  Feoffment    and  at  the 
Time  of  the  Treafon  committed,  or  at  any  Time  afterwards. 

fheTel^fL  And  aS  t0  this'  firft  ie  WaS  confdred  by  the  Counfel  who  argued  on  both  Sides,  that  by  the 
theKienVgC,rrnanke"  Feoffment  which  Sir  Thomas  Wyat  made  to  Moult  on  the  Reverfion  in  Fee-fimple  which  the  Kino- 

ffiSSkf-  hadnTaS  "0t  difcont!nued  no\  touched-  \  F°r  the  ^ng  is  a  Body  politic  of  himfelf,  of  all  other" 
continue  nor  de-  moit  hlgh  and  worthy,  to  whom  no  Freehold  nor  Eftate  of  Inheritance  can  be  <*iven  or  conveyed 
fifnou^X"  hJ  Mf"r  in^ed'  0I; <*herwife,  but  by  Matter  of  Record,  and  by  the  fame  Reafon  no  E- 
King,  vide      "ate  01  freehold  or  Inheritance  can  be  taken  ordevefted  out  of  him  by  Matter  in  Deed   or  other- 

Godb.  314.  Poft  .  ' 

56aagreed.  »  See  Ante  313  (i)  and  the  Books  there  cited,  W'^J 
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wife,  but  by  Record  only.     And  therefore  no  Freehold  or  Inheritance  can  be  taken  from  him  by  b  s  p  „2Rg 
Diffeizin,  which  is  Matter  in  Deed,  no  more  can  it  by  Feoffment,  which  is  alio  Matter  in  Deed,  Bro.'oifc3ontW 
for  which  Reafon  the  Feoffment  of  Sir  Thomas  Wyat,  who  was  Tenant  in  Tail,  did  not  t.-:ke  away  %£  ^  pffg- 
nor  deveft  the  Reverfion  in  Fee-fimple  out  of  the  King,  becaufe  the  Feoffment  was   but  Matter  BrQ.  Recovery  iri 
in  Deed.     b  And  by  the  Common  Law  a  common  Recovery  againft  the  King's  Tenant  in  Tail ■Jj^&jjgfc 
was  not  fufficient  to  take  the  Reverfion  out  of  the  King,  altho'  the c  IfTue  in  Tail  was  bound,  and  he  b.'n.  c.  §  t4Si 
lhall  not  falfify  by  Reafon  of  a  Recovery  in  Value,  for  he  who  has  no  Right  cannot  take  an  Eftate  *£'£*££*• 
out  of  the  King  without  his  Will.   "And  hereupon  the  Cafe  in  25  Ed.  3.  was  cited,  where  upon  De- Litt-335;a- 37^ 
fault  of  Tenant  for  Life,  the  King  who  was  in  the  Reverfion  prayed  to  be  received  by  his  At-  PigCr0°n  ReCov!' 
torney  and  his  Serjeants,  and  fent  his  Writ  to  the  Juftices  for  that  Purpofe,  and  he  could  not  85,  86,  s7. 
be  received  •,  for  if  he  fhould  be  received,  the  Demandant  (hould  count  againft  the  King  as  Te-  p  y  Co-  3> b' 
nant,  which  he  cannot  do,  efor  the  Subject  is  driven  to  his  Petition  againft  the  King,  and  lhall  t.  Raym.(  347, 
not  implead  him  nor  count  againft  him  as  Tenant  in  any  Cafe.     So  that  altho'  the  King  was  not  b^the^™^  f 
there  received,  yet  he  was  at  no  Prejudice,  for  if  the  Demandant's  Title  is  faint,   he  lhall  not  w&  }<;#.  s.° 
gain  the  Reverfion  againft  the  King  by  fuch  Recovery,  f  but  if  the  Demandant's  Title  is  good,  ^r^w" 
it  feems  that  by  his  Recovery  againft  the  Tenant  for  Life  he  fhall  deveft  the  Fee-fimple  out  of  the  b>nJ  theiffueiri 
King  who  is  in  Reverfion  or  Remainder,  as  well  where  the  Tenant  for  Life  does  not  pray  in  Aid  J^'.  25  Ed 
of  the  King,  and  Procedendo  is  not  granted,  as  where  he  does  pray  in  Aid  of  the  King,  and  Pro  48-  Fkz.  Re7-' 
cedendo  is  granted  in  Loquela  and  Ad  judicium.     So  that  the  Reverfion  or  Remainder  fhall  not  be  C^i\t)intm. 
taken  out  of  the  King  by  Matter  in  Deed  without  good  Title,  nor  by  Matter  of  Record  without  efe^teJt[' 

,   .  1  •         T)   •     „    .  (g)and  the  Books 

making  him  Privy.  there  eked. 

f  S.  P.  Co.  Litt.  241.  a.  354.  b.  t,  Co.  53.  a.  I  Rol.  R.  214.  Pig,  on  Recov.  87.  As  if  a  Diffeizor  makes  a  Leafe  for  Life,  the  Remainder  to  the  King,    and    the 
Diffeifee  recovers  againft  the  Tenant  for  Life,  the  King's  Remainder  fliall  be  thereby  devefted. 

But  the  Apprentice  faid  that  fometimesthe  Reverfion  lhall  be  devefted  out  of  the  King  by  Mat-  where  the  Re- 
ter  in  Deed  and  in  Law  together,  without   making  him   Privy.      gAs  if  Tenant  in    Tail  of  crown  may  be 
the  Gift  of  a  common  Perfon  makes  a  Feoffment  in  Fee,  the  Feoffee  gives  the  Land  in  Fee- de  <^dbyMat- 
fimple  to  the  King  by  Deed  enrolled,  the  King  gives  the  Land  by  his  Letters  patent  to  the  firft  in  Law  together, 
Donee  in  Tail,  to  have  and  to  hold  to  him  and  to  his  Heirs  of  his  Body  begotten,  and  he  has  ^h£u.t  ""^"s 
IfTue,  and  dies,  the  Iffue  enters,  now  he  is  remitted  to  the  firft/Tail,  and  thereby  the  Reverfion  in  %  sec  the  ml' 
Fee-fimple  is  devefted  out  of  the  King,  and  reftored  to  the  firft  Donor,  for  here  there  is  a  for-  j^int-upon/the 
mer  Right,  and  the  former  Right,  and  Matter  in  Deed,  and  Matter  in  Law  all  concur  together.  Ante  &$l%). 
hSo  perhaps,  he  faid,  fhould  it  be  if  a  Man  makes  a  Leafe  for  Life,  upon  Condition  that  if  the  h  Seei;ke  Point 
Tenant  for  Life  does  fuch  an  Aft,  he  fhall  have  the  Fee,  and  the  Leffor  grants  the  Reverfion  by  Sfje'  jj 
Deed  enrolled  to  the  King,  there  if  the  Tenant  for  Life  afterwards  performs  the  Condition,  he  w«<=re  a.  made'* 
lhall  have  the  Fee  thereby,  and  fhall  deveft  the  Reverfion  out  of  the  King,  for  the  Reverfion  was  Rupo^condi-9 
bound  with  the  Condition,  and  forafmuch  as  the  Condition  is  older  than  the  Title  of  the  King, tio»  *»* if  the 
this  elder  Title,  and  the  Matter  in  Deed,  and  the  Operation  of  the  Law  thereupon  fhall  take  the  out  iffue'  the1"" 
Reverfion  out  of  the  King  without  Suit  or  other  Circumftance,  for  the  Fee-fimple  ought  to  veft  Lefieeftouid 
in  the  Tenant  for  Life  at  the  fame  Inftant  that  he  performs  the  Condition  or  never.     *  But  no  tor-  theLxor  was 
tious  Act  can  take  the  Reverfion  out  of  the  King.  attainted  of 

k  And  as  to  the  Cafe  in  45  AJs.pl.  6.  (which  had  been  cited)  where  by  an  Office  returned  into  died  without 
the  Chancery  it  was  found  that  King  Henry  3.  gave  a  Manor  to  the  Earl  of  Cornwal  and  to  his  Heirs  Ifrue>  ™*&<** 
of  his  Body  iffuing,  and  that  the  Earl  was  dead  without  Heir  of  his  Body  in  the  Time  of  King  Wof the jui 
Edward  1 .  and  one  M.  came  and  pleaded  that  the  Earl  by  his  Charter  fhewn  forth  gave  the  Ma-  ges>  }Ut  f: 
nor  in  Fee  with  Claufe  of  Warranty  to  one  W.  by  whom  the  fame  M.  claimed,  in  Exchange  for  thelLVrfion    ' 
another  Manor,  and  he  faid  that  the  Earl  was  Anceftor  to  King  Edward  1.  and  that  AfiTets  de-  ^"^k^ 
fcended  to  the  faid  King  Edward  1.  viz.  the  Manors  of  A.  B.  and  C.  and  upon  Search  it  was  byJheAttaindlr, 
found  true  that  the  Affets  were  defcended  to  him,  and  it  was  there  adjudged  that  the  faid  M.  Leflbfd^wi  h 
ihould  have  Reftitution;  from  whence  (it  had  been  faid)  it  feems  that  the  Gift  of  the  Earl  de-  out °iirue,  «'* 
veiled  the  Reverfion  out  of  the  King  ;  to  this  it  was  anfwered,  that  the  Cafe  does  not  prove  that  "hheicc  Jd'.me 
the  Gift  of  the  Earl  devefted  the  Reverfion  out  of  the  King,  but  it  ought  to  be  underftood  there  tionwaspVrfdr- 
that  the  Gift  of  the  Earl  to  W.  was  before  the  Statute  de  donis  conditionalibus,  at  which  Time  there  Souidw'th 
was  no  Reverfion,  but  the  Earl  had  a  Fee-fimple  conditional,  fo  that  what  the  Reporter  of  the  Fee>  and  the 
Cafe  calls  a  Reverfion  could  not  be  a  Reverfion,  but  it  was  a  a  PofTibility  of  a  Reverfion  ;  for  the  SSlwfe" 
Cafe  is  there  reported,  that  King  Henry  the  Great-grandfather  of  King  Edward  3.  gave  the  Ma-  of  the  King  by 
nor  to  the  Earl  of  Cornwal,  and  to  the  Heirs  of  his  Body  iffuing,  faving  the  Reverfion  to  him  w  by°Force  of 
and  to  his  Heirs  for  Default  of  Iffue,  in  which  Cafe  the  Reporter  miftak.es  the  Law  where  he  the  Concliti(,n> 
terms  it  a  Reverfion,  for  at  that  Time  there  was  no  Reverfion  of  an  Eftate-tail,  but  the  whole Jl^mlToh, or 
was  a  Fee-fimple  conditional,  for  the  Eftate  of  the  Fee-fimple  was  not  divided  from  the  Eftate- othcr  Ma»cr'of 
tail  until  the  13th  Year  of  the  Reign  of  King  Edward  1.  at  which  Time  the  Statute  de  donis  con-  l.c^LUt.  354. 

b. 
k  45  Afs.pl,  6.  Fitz.  Garranty  68.Bro,  52.  Affets  perDefccnt  31.  Prerogative  52.  Tayle  34.Ar.te  234  (f).         a  Pig.  on  Recov,  S.-,- 

ditionalibus 
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ditiotiaiibi 
as  ic  is  mi 
it  fliall  be 

^  <&>»/*  conditionalibus,  in  which  Cafe  the  King  had  no  Reverfion,  and  the  Warranty  was  collate- 
&  vide  Co;  Litt.  ral,  b  lb  that  there  was  no  Need  then  to  have  Afiets,  altho' the  A.ffets  might  better  fatisfy  the 
s-'*'  b"  King  in  Reafon,     Wherefore  that  Cafe  does  not  prove  that  the  Feoffment  of  Tenant  in  Tail  of  the 

Gift  of  the  King  (which  is  but  Matter  in  Deed)  can  deveft  the  Reverfion  out  of  the  Kino-.  And 
lb  in  the  principal  Cafe  it  was  agreed  by  the  Counfel  on  both  Sides,  that  the  Feoffment  of  Sir 
'Thomas  Wyat  did  not  take  away  nor  deveft  the  Reverfion  out  of  the  King,  but  that  the  Reverfion 
continued  in  the  King  after  the  Feoffment  as  it  was  before. 
For  the  Defen-  Neverthelefs  Bullock  and  Manwood  faid,  that  by  the  Feoffment  in  Fee  with  Livery  of  Seizin 
made  by  Sir  Ihomas  Wyat  to  George  Moulton  the  whole  Eftate  and  Intereft  which  Wyat  had  paffed, 
and  nothing  was  left  in  Wyat  to  be  afterwards  forfeited  by  him.  For  when  a  Man  gives  Land  to 
one  and  to  his  Heirs,  and  makes  Livery,  all  that  he  has  in  the  Land  fhall  pafs,  whether  it  be  a 
Right,  Rent,  Common,  or  other  Intereft,  and  to  fuch  Purpofe  is  the  Livery  m^de,  which  is  a 
Ceremony  made  Ufe  of  to  mew  the  voluntary  Demife  of  all  that  the  Party  has  in  the  Thing  de- 
livered by  him,  and  the  Receipt  of  the  Livery  is  a  Ttftimony  of  the  other's  voluntary  Accep- 
tance of  all  that  is  demifed  to  him,  and  the  Law  ratifies  the  Intention  which  the  Parties  had  in  the 
Act,  and  gives  it's  Judgment  that  the  Act  fhall  be  taken  moft  ftrongly  againft  him  that  does  it 
and  moft  beneficially  for  him  to  whom  it  is  done.  From  whence  it  follows  that  nothing  remain- 
e  2  Finch  106.  ed  in  Sir  Thomas  Wyat  after  the  Livery,  viz.  neither  an  f  flate  nor  Right,  c  for  there  cannot  be 
a  Right  in  anyone  (as  Manwood  faid)  but  where  a  Wrong  was  done  before,  and  no  Wron°-was 
done  here,  for  the  Tenant  in  Tail  might  give  the  Land  to  another  during  his  own  Life  without 
Prejudice  to  any,  for  the  Reverfion  was  not  touched  by  the  Feoffment  of  Wyat,  but  it  remained 
as  it  was  before,  and  no  Wrong  was  done  to  the  Iffue  by  the  Feoffment,  for  he  might  have  en- 
tered, and  no  Wrong  was  done  to  Wyat  himfelf,  for  he  voluntarily  parted  with  the  Eftate  which 
paffed.  So  that  there  was  no  Eftate  nor  Right  in  Wyat  when  he  committed  Treafon,  and  con- 
iequently  the  Statutes,  which  provide  that  Wyat  who  was  attainted  fhould  forfeit  all  his  Heredi- 
taments and  Rights,  do  not  affect  V/yat  as  to  the  Land  in  Queftion,  becaufe  he  had  no  Inheritance 
nor  Right  in  it. 

But  perhaps  it  may  be  objected  that  the  Eftate-tail  which  Wyat  had  in  the  Land  did  not  pafs 

to  Moulton  by  his  Feoffment,  and  therefore  that  it  continued  in  Wyat ;  to  this  it  may  be  faid,  true 

it  is  that  the  Eftate-tail  did  not  pafs  to  Moulton,  neverthelefs  the  Eftate-tail  did  not  remain  in 

Wyat,  for  he  gave  the  Land  to  Moulton  and  to  his  Heirs,  and  contrary  to  that  Gift  he  did  not 

a  videiRoi.  R,  nor  could  retain  his  Eftate-tail  in  the  Land,  nor  could  Moulton  take  an  Eftate-tail.     d  From  whence 

32Z    o   5  3.    jt  f0j]ows  that  if  Wyat  himfelf  after  his  Feoffment  had  not  the  Eftate-tail,  nor  any  other  Perfon 

had  it,  then  the  Eftate-tail  muft  be  in  Abeyance'  during  the  Life  of  Wyat.     And  it  feems  by  Lit- 

e  Lit.  §  650.     tletcn  that  an  Eftate-tail  once  made  may  be  in  Abeyance,  c  for,  he  fays,  if  Tenant  in  Tail  grants 

Lit.°R.4iz2,      all  his  Eftate  to  another,  the  Reverfion  in  Tail  is  not  in  the  Tenant  in  Tail,   nor  fhall  he  have  an 

sZ?Poftart' 6  fbi  A<^'on  °f  f  Waft,  becaufe  he  has  not  the  Reverfion  in  him,  as  Littleton  fays  ;  and  if  he  has  not 

56i  (c).  5      '  the  Reverfion  there,  a  for 'tore  he  has  it  not  here  where  he  gave  the  Land  to  one  and  to  his  Heirs  ; 

f  see  Pod  556   but  (Littleton  fays)  the  Tail  fhall  be  in  Abeyance.     gAs  if  Land  is  given  to  one  for  Life,  the 

(t)'  Remainder  to  the  right  Heirs  of  the  Body  of  J.  S.  who  is  alive,  there  the  Tail  is  in  Abeyance 

Li  s«\he° '   during  the  Life  of  J.  S.  and  after  his  Deceafe  it  fhall  veft  in  his  Iffue.     So  here  the  Eftate-tail  was 

Books  there  cit-  jn  Abeyance  during  the  Life  of  Wyat,  for  he  could  not  retain  it  againft  his  own  Feoffment  in  Fee. 

And  perhaps   it  may  be  afked    what  Eftate   paffed  to   George  Moulton   if  the  Eftate-tail  did 

not  pals    to  him;    to  this  it   maybe  anfwered  that  the  Land    was  given  to  him  and  to  his 

Fleirs,  in  which  Limitation  the  Tail  could  not  be  given,  and  a  greater  Eftate  than  for  Life  was 

given,  and  fuch  an  Eftate  was  given  as  fhould  defcend  to  the  Heir  of  Moulton,  which  muft  be 

an  Eftate  of  Inheritance  ;  from  whence  it  feems  that  the  Eftate  given  was  a  Fee-fimple,  that  is, 

a  Fee-fimple  determinable  upon  the  Eftate-tail,  or  a  Fee-fimple  until  the  Iffue  of  Wyat  had  a- 

.  .  '..  voided  his  Eftate,  which  he  might  well  enough  avoid   by  Entry   ox  Forme  don.     h  For  before  the 

,,na  fee  the  Books  Act  of  26  H.  8.  Tenant  in  Tail  fhould   not  forfeit  his  Eftate  by  Attainder  of  Treafon,  for  the 

thee  cited.        Statute  de  donis  conditionalibus  preferved  the  Eftate-tail  to  the  Iffue  until  the  Statute  of  26  H.  8. 

was  made,  by  which  it  is  ordained  that  he  ivho  is  attainted  of  Treafon  pall  forfeit  to  the  King  all  hid 

Hereditaments,  and  the  fpecial  Act  of  Confirmation  of  the  Attainder  of  Wyat  adds  further,  that 

he  fhall  forfeit  all  his  Rights,  and  if  Wyat  after  the  Feoffment  had  no  Inheritance  nor  Right  in  the 

,  Land,  he  could  not  forfeit  it,  and  then  there  was  no  Obftacle  to  the  Iffue  of  Wyat  but  that  he 

vv here  t here  .  V 

rV>Wbetw.>Fees-  might  enter  upon  Moulton  or  his  Affijms  after  the  Death  of  Wyat  who  was  attainted,  and  in  the 
Simple  of  the_  Time  Moulton  and  his  Affigns  had  a  Fee-fimple,  (but  that  was  determinable  or  defeafible  as 

Ume  Land  in  le-  _ o  ■       *-    '     ■  .  ....  . 

verai Perfons at  is  faid  before)  and  the  King  had  another  bee-limp'e,  that  is,  he  retained  his  ancient  Fee-fimple 
T,mendll":Urn*  which  he  had  before  the  Feoffment  made  by  Wyat,  fo  that  there  were  two  Fees-Simple  of  one 
iAnte  5  3  (b).  and  the  fame  Land  at  one  and  the  fame  Time,  as  there  fhall  be  in  many  Cafes.  '  For  Manwood 
and  (c)  and  the  fajt^  jf  Defore  the  Statute  of  34  C5?  35  H.  8.  Tenant  in  Tail  of  the  Gift  of  the  King  had  fuf- 
ted!  £  fered  a  common  Recovery,  the  Iffue  in  Tail  fhould  have  been  bound  for  ever  by  Reafon  of  the 

Recom- 
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Recompence  in  value,  b  and  in  that  Cafe  the  Recoveror  mould  have  had  a  Fees-Simple  determi^  b  Cro.c.  430. 
nable  upon  the  Eftate-Tail,  and  the  King  fhould  have  had   his  ancient  Fee-Simple  alio.     c  And  ^oft  S5S(f)- 
he  faid  further,  if  one  makes  a  Gift  in  Tail,  the  Remainder  in  Tail  to  J.  S.  and  afterwards  J.  S!  I  ^p^LIS 
levies  a  Fine  in  Fee-Simple  of  his  Remainder  with  Proclamations,  and  dies  leaving  Iffues,  and  Read.  *on  statute 
afterwards  the  firffc  Tenant  in  Tail  dies  without  Iffue,  now  he  to  whom  the  Fine  was  levied  (hall  ef  ufes  W; 
have  a  Fee-Simple  determinable  upon  the  Death  of  all  the   Iffues  of  J.  S.  and   the  Donor  has  ReJTorS by  the 
another  Fee-Simple,  fo  that  there  are  two  Fees-Simple  of  one  and  the  fame  Land,  as  Manwood  e  24  H.  s.  Bro. 
faid.     d  And,  it  was  faid,  if  A.  is  feized  in  Fee,  and  makes  a  Gift  in  Tail  at  this  Day  to  B.  to  Feoffments ai 
the  Ufe  of  C.  in  Fee,  now  the  Cejluy  que  Ufe  who  has  the  Land  by  the  Statute  of  27  H.  8.  has  $^c£2tt?" 
one  Fee-Simple  in  the  Land  determinable  upon  the  Eftate-Tail,  and  the  Donor    has  another.  '9-  b-  2  Co-  78. 
c  But  note  (Reader)  that  a  Ufe  cannot  be  limited  upon  an  Eftate-Tail,  as  it  was  adjudged  tn  24  H.  8.  780.  G.ph  l',  3. 
in  the  Title  of  Feoffments  to  Ufes  in  the  Abridgment  of  the  Lord  Brook  which  is  now  in  Print.  2And'  87>  x3e- 
f  And  fo  Bullock  cited  the  Cafe  in  15  Ed,  4.  where  a  Man  granted  a  Rent  charge  in  Tail  out  of  385!  "3  bJa.3* 
his  Land,  and  the  Tenant  in  Tail  fuffereda  common  Recovery  with  Voucher,  there  the  Recoveror  *84,is6.3Leon. 
had  a  Fee-Simple  determinable,  and  yet  he  had  no  Fee-Simple  of  the  Thing.     g  So  if  the  Lord  195!  (1.  ijoub! 
of  a  Villain  enters  into  the  entailed  Lands  of  his  Villain,  he  has  one  Fee-Simple,  which  is  deter-  ^to^v'j1' 
minable  upon  the  Eftate-Tail,  and  the  Donor  has  another  Fee-Simple.     And  fo  in  many  other  Abr!  tit. ufes  c! 
Cafes  there  may  be  two  Fees-Simple  of  one  and  the  fame  Land  at  one  and  the  fame  Time.     So  ?•„*'  3>inMai- 
here  in  the  principal  Cafe  the  King  had  one  Fee-Simple  which  continued  in  the  Crown,  and  by  the  f  m.  iS  Ed.  4. 
Feoffment  Moulton  had  an  Eftate  which  was  defcendible  to  his  Heirs,  which  is  and  may  be  cdled  8<  Contra  Poft 
a  Fee-Simple,  which  Eftate  he  gave   to  Edmund  Walfingh am,  who  died   feized,  and  the  Land  g5c0.LJtt .  lS  iSt 
defcended  to  Thomas  Walfingham  the  Defendant,  after  which   Time  Wyat  committed  Treafon,  1  Keb.  407,409! 
and  was  attainted  and  executed,  and  nothing  can  come  to  the  Crown  by  his   Attainder  but  that  £^° 'Raa'm437°' 
which  was  in  him,  and  he  had  not  in  him  any  Eftate  of  Freehold  or  Inheritance,  nor  any  Right  vide  2R0i  Abr. 
or  Title  to  the  Land  contained  in  the  Information,  for  which  Reafon  the  Queen  cannot  impeach  ll&^'?}{,*' 
the  Defendants  of  the  Intrufion.     And  many  other  Things  were  faid  by  them  to  enforce  this 
Opinion. 

On  the  other  Hand  it  was  argued  for  the  Queen,  that  by  the  Feoffment  of  Sir  Thomas  Wyat  e  contra  for  the 
to  Moulton  no  other  Eftate  than  for  the  Life  of  Wyat  only  paffed.     And  here  it  is  not  fo  much  Q£een' 
to  be  confidered  what  Eftate  Wyat  limited  by  Words  upon  his  Feoffment  to  Moulton,  as  what  Tenant  in  Tail 
Eftate  the  Law  will  fuffer  to  pafs,  and  inafmuch  as  it  is  confeffed  that  by  the  Feoffment  the  Fee-  dentin  Fee"  no 
Simple  was  not  divefted  out  of  the  King,  from  thence  it  follows  in  a  Manner  confequentially  that  more  pants  than 
no  Fee-Simple  paffed  to  Moulton*,  for  none  can  give  to  another  that  which  he  himfelf  has  not  nor  the  Tenant  in 
can  have,  and  in  every  Gift  there  ought  to  be  a  Donor  and  Donee,  and  a  Thing  which  may  be  Tai1'  Poft  s.6x 
given,  and  although  in  the  principal  Cafe  there  was  a  Donor  and  Donee,  yet  there  was  no  Fee-  Ai^argmdn 
Simple  in  Wyat  which  he  could  give,  for  the  Fee-Simple  refted  irremoveably  in  the  Crown ;  yet 
Wyat  had  the  Land,  but  the  Land  itfelf  is  one  Thing,  and  the  Eftate  in  the  Land  is  another 
Thing,  for  an  Eftate  in  the  Land  is  a  Time  in  the  Land,  or  Land  for  a  Time,  and  there  are  Diver- 
fities  of  Eftates,  which  are  no  more  than  Diverfities  of  Time,  for  he  who  has  a  Fee-Simple  in 
Land  has  a  Time  in  the  Land  without  End,  or  the  Land  for  Time  without  End,  and  he  who  has 
Land  in  Tail  has  a  Time  in  the  Land  or  the  Land  for  Time  as  long  as  he  has  Iffues  of  his  Body, 
and  he  who  has  an  Eftate  in  Land  for  Life  has  no  Time  in  it  longer  than  for  his  own  Life,  and 
fo  of  him  who  has  an  Eftate  in  Land  for  the  Life  of  another,  or  for  Years.     Then  when  Wyat 
had  but  an  Eftate  in  the  Land  for  a  Time  as  long  as  there  was  any  Iffue  of  the  Body  of  his 
Father,  and  after  the  Failure  of  fuch  Iffue  the  King  had  a  Time  in  the  Land  without  End,  or  the 
Land  for  Time  without  End,  which  is  termed  a  Fee-Simple,  the  Words  of  Wyat  upon  his  Livery 
could  not  take  that  away  from  the  Crown,  nor  give  it  to  Moulton,  and  the  Law  does  not  meafure 
the  Gift  of  Wyat  according  to  his  Words,  but  according  to  his  Ability,  and   here  he  was    dif- 
abled   to  give   the  Land  for  a  greater  Time  than  he  had,  for  which  Reafon  no  Fee-Simple 
could  pafs. 

And  the  Eftate-Tail  could  not  pafs  to  Moulton,  for  none  can  poffibly  be  Tenant  in  Tail  but  That  by  fuck 
he  only  who  is  comprehended  in  the  Intent  of  the  Donor,  and  who  is  within  his  Limitation.     For  Eftate  Tail  can- 
Eftates-Tail  are  made  by  the  Act  of  Weftminfter  2.  and  the  effectual  Words  of  the  Statute,  upon  n°l Pafs> .becauI'e 
which  Eftates-Tail  are  founded,  are  thefe,  The  Lord  the  King  hath  ordained  that  the  Will  of  the  not  comprehend- 
Giver,  according  to  the  Form  in  the  Deed  of  his  Gift  manifestly  exprejjed,  from  henceforth  jhall  be  eAf  in  tt)e  Intent 
obferved;  and  it  was   the  Will   of  the   King,  who  gave  the  Eftate-Tail  here,  that  Sir  Thomas  Poft  5*61  °b),V 
Wyat  the  Father  and  the  Heirs  Males  of  his  Body  begotten  mould  have  the  Land,  and  no  other ;  °a™?  *6*> 
and  therefore  Moulton,  who  was  of  another  Blood,  was  not  comprehended  in  his  Will,  nor  ex-  ^^ 
preffed  in  the  Form  of  the  Gift,  for  which  Reafon  it  is  impoflible  that  Moulton  could  be  Tenant 
in  Tail,  or  that  the  Eftate-Tail  which  was  in  Wyat  could  be  transferred  to  him. 

Further,  an  Eftate  for  Term  of  the  Life  of  Moulton  could  not  pafs  to  Moultonby  the  faid  Thatbyfuch 
Feoffment,  becaufe  Wyat  had  no  Power  to  give  the  Land  to  him  for  fo  long,  for  he  had  but  to  EftafeTAh" 
do  with  the  Land  during  his  own  Life  only,  and  if  he  might  convey  the  Land  to  Moulton  for  his  Life  of  the 
Life,  then  might  he  discontinue  the  Reverfion  in  Fee,  and  diveft  it  out  of  the  King,  and  as  he  pafc.  p0ft  "^(c). 
could  not  make  a  Feoffment  in  Fee  of  the  Land  to  Moulton,  fo  for  the  fame  Reafon  he  could  not 
make  an  Eftate  to  him  for  the  Term  of  his  Life,  for  thereby  the  Fee-Simple  which  was  in  the 
Crown  would  be  touched  as  well  as  by  a  Feoffment,  for  which  Reafon  Wyat  was  difabled  to  make 
the  one  Eftate  as  well  as  the  other,  and  therefore  the  Feoffment  could  not  give  an  Eftate  to  Moul- 
ton for  his  Life.     And  if  neither  a  Fee-Simple,  nor  an  Eftate-Tail,  nor  an  Eftate  for  the  Life 
of  Moulton  could  pafs,  then  fuch  Eftate  as  Wyat  was  able  to  give  paffed,  and  that  was  only  an 
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Eftate  for  the  Life  of  Wyat,  for  fuch  Eftate  he  might  lawfully  give,    but  no  greater  Freehold 
And  then  when  Wyat  was  put  to  Death,'  the  Eftate  of  Thomas  Walfingham  the  Defendant  was 
determined,  and  he  by  his  Occupation  afterwards  became  an  Intruder,  and  fo  punifhable 
whereTenant        And  where  it  was  faid  on  the  other  Side  that  a  greater  Eftate  than  for  Life  paflid  by  the 
FeoftWiJL!  Feoffment  to  Moulton,  for  that  the  Eftate-Tail  was  in  Abeyance,  to  prove  which  *  Littleton 


was 


hn  r"  Ah""'  cked'  the  APPrentlce  and  Barbam  b  denied  the  Law  to  be  fo  in  the  faid  Cafe  in  Littleton  where 
anc° d«ing  the  Tenant  in  Tail  grants  his  Eftate,  for,  they  faid,  Tenant  in  Tail  cannot  by  any  Means  o[vc  tne 
nSTa^"  Eftate-Tail  to  another,  becaufe  none  but  he  who  is  comprehended  in  the  Intent  of  the  Donor 
(aTainfttheOpi-ftiall  be  Tenant  in  Tail,  and  if  by  the  Grant  of  Tenant  in  Tail  of  all  his  Eftate  no  other  could 

SXSK?^  hAV£  hiS  Efta*\t0  wha5  PurP°fe  fll0u,d  the  Eftate  be  w  Abeyance?  For  Things  fhall 
the  Tenant  in  be  in  Abeyance  to  the  Intent  that  another  may  have  them  afterwards,  and  not  immediately  but  in 
JftJ££  TfimeTt0  cr0™e'a"d  they  mail  be  in  Abeyance  until  they  can  veft  in  the  other.  ■  As  in  the  Cafe 
563,  arguendo,  of  a  Leafe  for  Life,  the  Remainder  to  the  right  Heirs  of  the  Body  of  J.  S.  who  is  alive  there 
» Litt.  §6So.  the  Tail  fhall  be  in  Abeyance  until  the  Death  of  J.  S.  and  then  it  fhall  veft  in  his  Iffue,  becaufe 
b  soiskaifode-it  could  not  veft  before,  and  to  this  Purpofe  of  vefting  afterwards  it  was  in  Abeyance'    But  in 

^l5.6^^  and  therefore  to  make  that  to 

(e)  arguendo,  pafs  out  of  one  which  fhall  never  veft  in  another  is  idle  and  to  no  Purpofe,  and  quite  fore^n  to 
Sch^Hoeb!m"the  Intent  and  Confideration  of  the  Law  in  allowing  Things  to  be  in  Abeyance.  Wh<?efore 
339  Heti.  1*.  Littleton  has  miftaken  the  Law  in  this  Point,  and  he  has  put  in  his  Book   divers  Cafes  which 

2  0]- Rl  5°  •  impugn  his  Opinion  in  the  other  Cafe.  d  For  he  fays  that  if  Tenant  in  Tail  makes  a  Leafe  for 
(o^VnTthl  Ye,a"»  and  afterwards  releafes  to  the  Leffee  all  the  Right  which  he  has  in  the  Land,  to  have  and 
Books  there  d-  to  hold  to  the  Leffee  and  to  his  Heirs  for  ever,  by  Force  of  this  Releafe  nothing  paffes  but  for  the 
ted-  Term  of  Life  of  the  Tenant  in  Tail.  e  So  he  fays  that  if  Tenant  in  Tail  makes  a  Leafe  for  his 
SIS*.  7nTLifef  and  a£erwardj >  releafes  to  the  Leffee  and  to  his  Heirs  all  the  Right  which  he  has  in 

3  co.  84.  b.  the  Land,  the  Eftate  of  the  Leffee  is  not  enlarged  by  Force  of  fuch  Releafe,  becaufe  when  the 
Ante  16,  (B).  Leffee  had  an  Eftate  in  the  Land  for  the  Term  of  Life  of  the  Tenant  in  Tail,  then  he  had  all 
e Litt  §6».    the  Right  which  the  Tenant  in  Tail   could  lawfully  grant  or  releafe,  fo  that  by  fuch  Releafe  no 

Right  paffes,  inafmuch  as  his  Right  was  gone  before.     Thefe  are  the  Words  of  Littleton    in 

which  Cafes  every  one  ought  to  take  it  that  the  Releafe  of  all  the  Right  is  of  as  much  Effect  as  a  Grant 

of  all  his  Eftate,  and  therefore  thefe  Cafes  impugn  the  Reafon  of  the  other  Cafe  abovementioned 

?enantt°Taty      And  as  £0  what  is  faid  in  Littleton,  {  that  the  Tenant  in  Tail  fhall  not  have  an  Action  of  Waft 

ihaii  not  have    againft  the  Grantee  of  his  Eftate,  they  agreed  that  the  Law  was  fo,  but  the  Reafon  thereof  is  not 

wafttain°ftfthebf  \ufeiLe  has  a  g«?«r  Eftate  than  for  the  Life  of  the  Tenant  in  Tail,  but  becaufe  the  Eftate 

Grantee  of  his   of  the  Tenant  in  Tail  was  difpumfhable  of  Waft,  and  he  might  lawfully  do  Waft,  and  therefore 

fcT'sJi?    when  he  granted  over  his  Eftate  to  another,  therein  he  granted  his  Privilege  to  do  Waft,  which 

f  Litt.  §  650.    was  annexed  to  his  Eftate,  and  it  was  as  much  as  if  he  had  made  a  Leafe  for  his  own  Life  without 

Ante  ;j4  (f).    Impeachment  of  Waft.     «  And  the  Apprentice  refembled  this  to  the  Cafe  in  42  Ed  2   where  a 

Jj^fiinu   ^an  reIeafed  for  himfelf  and  his  Heirs  to  his  Leffee  for  Life  all  the  Right  which  he  had  in  the 

waft  73.         fame  Lands,  and  alfo  that  he  and  his  Heirs  fhould  not  demand  any  Right,  Claim,  or  Challenge 

for  the  Term  of  Life  of  the  Tenant,  and  in   an  Action  of  Waft  brought  by  the   Son  of  him 

who  releafed,  the  Leffee  pleaded  the  faid  Deed,  and  there  it  feems  to  be  the   better  Opinion  that 

the  Waft  was  difpunifhable,  for  the  Claufein  the  Deed  was  equivalent  to  a  Claufe  of  Difpunifh- 

ment  of  Waft.     And  fo  the  Grant  of  the  whole  Eftate  of  the  Tenant  in  Tail  Is  equivalent  to 

Words  of  Difpunifhment  of  Waft,  which  is  a  Privilege   contained  in  the  Eftate  of  the  Tenant 

in  Tail.     But  that  Cafe  in  Littleton  does  not  prove  that  the  Tail  is  out  of  the  Tenant  in  Tail    or 

that  the  other  has  a  greater  Eftate  than  for  the  Life  of  the  Tenant  in  Tail. 

£»£hb "    -  A,nd  fV0  jhat  huS  be£n  fdd  °nihu  0trer  Sine'  ,^at  the  Eftate  Siven  to  Moulton  was  fuch  as 
Heirs  during  the  Should  delcend,  to  this  it  was  agreed  that  fo  it  fhould,  becaufe  the  Land  was  given  to  Moult  on 

Jofa°nfinJneVS  f d  "?  ^s  **<*«.  f  ^hich  Ca^  the  Words  (his  tf^fhall  make  the  Eftate  (although  it  be  but 
tance,  butadef-  for  the  Life  of  the  Tenant  in  Tail)  defcendible  during  the  Life  of  the  Ceftuy  que  vie    viz    of 
hSdKSe  *?**;  .  h  ^Littleton  fays  in  his  Chapter  of Warranty  that  if  one  leafes  Land  to  a  Man  and  to 
Life  of  Cejiuy     his  Heirs  during  the  Life  of  another,  and  the  Leffee  dies,  living  Ceftuy  que  vie    and  a  Stranger 
f£&  in  that  f^rs'  the  Heir  of  the  Leffee  may  ouft   him,  and  that   by  Reafon  of  the  Limitation   of  the 
cafe  are  added    Leffor  ;  io  that  the  Eftate  there  is  defcendible,  and  yet  it  is  not  an  Eftate  of  Inheritance    but  only 
SkSS.'s.p.  of  Freehold>  '  fer  the  Heir  fhall  not  have  an  Affize  of  Mortdanceftor  there,  k  nor  fhall*  the  Wife 
Co.  Litt.239.  a.  of  the  Father  be  endowed,  l  and  if  the  Heir  commits  Waft,  he  fhall  be  punifhed  in  an  Action 
loco'll:  a.'     of  Waft-     So  that  although  by  the  Limitation  it  is  made  defcendible,  yet  it  is  only  a  Freehold 
3  Buift.  135-      and  the  Reverfion  remains  in  the  Leffor.     m  And  hereupon  the  Apprentice  cited  the  Cafe  in 
1%%™'     27  4ff-  Pl  I1-  where  the  Iffue  of  Tenant  by  the  Curtefy  brought  an  Affize,  and  the  Tenant  faid 
»Litt.  §739.    that  the  Tenant  by  the  Curtefy,  who  is  yet  alive,  leafed  his  Eftate  to  the  Anceftor  of  the  Tenant* 
iiBuift.136,    who  died  feized  of  his  Eftate,  after  whofe  Death  he  (the  Tenant)  was  in  as  Son  and  Heir,  and 
'j9*b' p!r&LrJ  5e  demanded  Judgment  if  the  Demandant  might  have  the  Affize,  and  it  was  held  a  good  Bar, 
1  B«ift.T35r'for  ^e  Reverfion  was  confeffed  to  be  in  the  Demandant,  in  which  Cafe  inafmuch  as  the  Tenant 

Abt  f2!aC'  faid  that  he  WaS  in  2S  S°n  and  Heir'  iC  is  t0  be  underftood  that  the  Grant  was  made  to  his  An- 
J  co!  Litt  4i.  b.  ceftor  and  to  his  Heirs.  And  it  is  to  be  obferved  that  the  Reafon  why  the  Bar  was  held  good 
b4-  a'c  °Y7'  WaS'  thatthe  Reverfion  was  confeffed  to  be  in  the  Demandant,  fo  that  the  Reverfion  was  al- 
•  inft.  3°;,9. ' *'  ways  in  him  who  had  it,  notwithstanding  fuch  Defcent  and  Entry,  and  fuch  is  but  id  effed  an  Oc- 
troi. Abr.  cupant.  .  And  he  alfo  faid  that  in  17  Ed.  3.  a  Woman  who  was  endowed  of  an  Advowfon 
» *7  Affipi.  31.  granted  it  to  one  and  to  his  Heirs  during  her  own  Life,  and  there  he  in  the  Reverfion  made  Title. 
***.  Bar 3o3.    to  it  by  the  Prefentation  of  the  Heir  of  the  Grantee  as  Tenant  for  Life  to  him,  as  a  Thin»done 

duly 
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duly  by  his  particular  Tenant,  and  yet  in  Effect  he  was  but  an  Occupant.     a  And  h-  alfo  cited 

the  Cafe  of  5 W  in  1 1  H  4.  in  a  Formedon    where  Lands  were  leafed  by  Fine  to  divers  Perfons  £#/*& 

and  to  their  Heirs  during  the  Life  of  the  Lady  Hillary,  the  Remainder  in  Fee  to  others  and  i'feemsterPleade 

by  the  Book   that  upon   Default  of  the  Leffees  they  in  Remainder  mould   be  received,  for  the  k£  j."* 

Limitation  to  tne  Heirs  of  the  Leffees  during  the  Life  of  the  Lady  did  not  <*ive  an  Eitate  in  Fee 

but  thereby  the  Heirs  might  have  the  Land  during  the  Life  of  the  Lady.    °S0  here  although  the 

Eftate  which  Wyat  gave  to  Moulton  and  to  his  Heirs  was  defcendible  during  the  Life  of  Wxat 

by  Reafon  of  the  Limitation  to  the  Heirs,  yet  this  is  no  Proof  that  a  greater  Eftate  than  for  "the 

Life  of  Wyat  paffed  out  of  Wyat,  and  the  Eftate  Tail  remained  always  in  Wyat.     »  And  fo  is  it  b  v^Antc 

he  laid,  in  the  Cafe  which  has  been  put  on  the  other  Side  where  the  Lord   enters  upon  his  Villain  555  (g)> 

being  Tenant  in  Tail,  for  the  Lord  (hall  not  have  the  Eftate-Tail,  nor  a  Fee-Simple  determinable 

nor  any  other  Eftate  but  only  for  the  Life  of  his  Villain,  for  when  the  Law  authorizes  the  Lord 

of  the  Villain  to  enter,  it  does  not  authorize  him  to  take  the  Reverfion  out  of  the  Donor    for  if 

fo,  it  would  do  Wrong,  and  the  Lord  of  the  Villain  cannot  be  Tenant  in  Tail;  from  whence  it 

follows  that  if  he  lhall  not  have  a  Fee-Simple,  nor  a  Fee-Tail,  he  mall  only  have  an  Eftate  for 

t       At  ;j-f0n    tr  his  Entry  he  will  manumife  the  Villain,  and  afterwards  the, rc  Abr 

Villain  hath  Iffue,  and  dies,  the  Iffue  mall  be  free,  and  is  inheritable  to  the  Tail,  and  may  ouft  73s.*.PU. 

the  Lord.       And  fo  in  the  Cafe  of  15  Ed.  4.  before  cited,  if  the  Recoveror   will  avow  for  the  "  m.  ,sej.  4. 

Rent,  he  ought  to  aver  the  Life  of  the  Tenant  in  Tail,  for  he  cannot  have  a  greater  Eftate  in  8'  Antcs^f)- 

the  Rent    in  which  he  had  no  Fee-Simple,  than  for  the  Life  of  the  Tenant  in  Tail.     So  that  in 

all  thefe  Cafes  neither  the  Recoveror,  nor  the  Lord  of  the  Villain,  nor  the  Heirs  who  have  the 

freehold  which  is  defcended  to  them,  nor  Moulton  in  the  principal  Cafe,  have  any  Fee  Simple 

for  their  Eftates  cannot  be   termed  a  Fee-Simple,  inafmuch  as   they  have  no  Inheritance  of 

Continuance. 

Neverthelefs  the  Apprentice  faid  that  he  would  confefs  there  are  three  feveral  Eftates  of  In-  ™reeSortrof 
hentance  which  may  be  called  Eftates  in  Fee.     •  The  firft  is,  a  Fee-Simple,  and  that  is,  where  SEc."'£~ 
Lands  are  given  to  a  Man  and  to  his  Heirs  abfolutely  without  any  End  or  Limitation  put  to  the  l\  \\  P'Jms- 
Eftate,  for  (Fee)  is  an  Inheritance,  as  Littleton  fays,  and  (fimple)  is  that  which  is  pure  and  per-  "»,£&  "«*< 
petual    fo  that  inalmuch  as  he  has  an  abfolute  Eftate  of  Perpetuity  in  the  Land,  fuch  Eftate  is  lUZf™^ 
properly  termed  a  Fee- Simple.  TvJ  I 

Another  Fee  there  is,  which  may  be  called  a  Fee-Simple  determinable,  f  as  if  Land  is  given  to  .d^Fee-aw- 
a  Man  and  to  his  Heirs  as  long  as  J.  S.  mail  have  Heirs  of  his  Body,  there  he  to  whom  the  Land  t  de'ermina- 
is  given  has  a  Fee-Simple,  but  his  Eftate  is  determinable  upon  the  Death  of  J.  S.  without  Iffue,  r  u.Raym. 
for  then  the  Fee  is  ended,  and  the  Feoffor  fhall  have  the  Land  again.     So  if  Land  is  oiven  to  a  »4».iP.wm., 
Man  and  to  his  Heirs ,as  long  as  he  lhall  pay  20s.  annually  to  A.  or  as  long  as  the*  Church  ofTu'L,. 
St.  Paul  fhall  ftand    his  Eftate  is  a  Fee-Simple  determinable,  in  which  Cafe  he  has  the   whole  »4*  ^  ft 
Eitate  in  him ;  and  fuch  Perpetuity  of  an  Eftate  which  may  continue  for  ever,  though  at  the  S^"2 
lame  1  ime  there  is  a  Contingency  which  when  it  happens  will  determine  the  Eftate  (which  Con-  «*"  grow,  m. 
dTrmL'bT?0'  P  7  ^  CaIkd  a  C°ndki0n'  but  a  Li^"ation)  may  be  termed  a  Fee-Simple  V^^A 

I  Rol  R.  101. 

Tr7he  ?'{?  Ec    tC/n  FeTC  m7  be  ?1Ied  a  bafe  Fee>  and  that  Is>  where  A.  has  a  good  and  abfolute  TVf  f 
Eftate  of  Fee-Simple  in  Land,  and  B.  has  another  Eftate  of  Fee  in  the  fame  Land,  which  lhall  '"' 
i%     from  Heir  to  Heir    but  which  is  bafe  in  reaped  of  the  Fee  of  A.  as  being  younger  than 
th^ ee  °fJ\'  and  n<*  °f  abfol<;«*  Perpetuity  as  the  Fee  of  A.  is ,  >  as  if  a  Man  at  this  Day  makes  *  c™.  c.  430. 
a  Gift  in  Tail,  and  the  Donee  is  attainted  of  Treafon,  the  Queen  and  her  Fleirs  lhall  have   the 
Land  as  long  as  there  are  any  Heirs  of  the  Body  of  the  Donee,  and  in  that  Cafe  there  are  two 
Fees,  for  the  Donor  has  his  ancient  Fee,  which  is  a  Fee- Simple,  and  the  Queen  has  another  Fee  in 
the  fame  Land,  which  is  fuch  a  Fee  as  fhall  defcend,  and  fuch  as  the  Queen  may  o,-ant  to  another 
in  Fee,  and  fuch  whereof  the  Wife  of  the  Grantee  lhall  be  !  endowed,  and  if  it°defcends  to  his  UBac.  Abr, 
Heir,  it  fhall  be  Affets  to  the  Heir  in  Debt,  or  to  render   in  Value  for  the  Warranty  of  his  12J' 
Father,  but  yet  it  is  but  a  bafe  Fee,  for  it  is  younger  in  Time  than  the  Fee  of  the  Donor    and 
it  lhall  not  endure  longer  than  there  continue  to  be  Heirs  of  the  Body  of  the  Donee,  and  if  fuch 
Heirs  fail,  this  Fee  is  gone,  whereas  the  Fee  of  the  Donor  lhall  never  perilh,  fo  that  the  one  is 
pure  and  perpetual,  and  the  other  is  but  bafe  and  temporary,  and  nothing  more  than  an  Inheri- 
tance upon  the  Cafe.     k  So  if  at  this  Day  Tenant  in  Tail  by  Indenture  enrolled  bargains  and  fells  t  s  p  ,0  Co 
the  Land  to  another  and  to  his  Heirs,  the  Bargainee  has  a  Fee  in  the  Land  as  he  had  in  the  Ufe  ^.Vs^ur't 
for  the  Ufe  is  a  new  Thing  which  may  be  derived  in  Fee,  as  a  Rent-Charge  may  out  of  Land  in  Ci" 
Tail,  and  by  the  Words  of  the  Ad  which  conveys  the  Land  to  the  Ufe,  and  makes  the  Bar- 
gainee to  have  a  Fee  in  the  Land  as  he  had  in  the  Ufe,  he  has  a  Fee  in  the  Land,  but  that  is  only 
a  bafe  tee,  and  the  Donor  has  the  pure  Fee,  viz.  the  Fee-Simple,  for  the  Caufes  aforefaid. 

•    S  1 ln  4°  i"'  P-  3r  K  ,S  Put,that  if  there  is  Tenanc  in  Tail,  and  the  Land  in  Tail  is  recovered  1 40  Am  pi.  3e. 
in  Value,  and  put  in  Execution  by  Reafon  of  a  Warranty  in  Fee  which  the  Tenant  in  Tail  made  Poft  559(b). 
of  other  Land,  he  who  has  recovered  in  Value  lhall  have  a  Fee-Simple  in  this  Land,  and  the 
Donor  fhall  retain  his  Fee- Simple  :  Which  Cafe  was  put  by  Barham.     "And  fo  is  it,  the  &p-  »*, Aff.pl; & 
prentice  laid,  in  the  Cafe  of  29  AJf.pl.  61.  where  Tenant  in  Tail  was  bound  in  a  Statute-Mer-  *»<*"■  *?• 
chant,  and  had  Iffue,  and  the  Iffue  was  outlawed  for  Felony,  and  obtained  a  Charter  of  Pardon '"^  ?37' 
in  the   Life  of  the  Father,  the  Father  died,  the  Iffue  entered,  and  the  Conufee  fued  Execution 
of  the  Land    and  the  Heir  brought  an  Affize,  and  whether  or  no  the  Affize  was  maintenable 
was  there  debated    and  the  principal  Point  argued  was,  what  Eftate  the  Iffue  had,  for  if  he  had 
an  kltate-1  ail    then  the  Affize  was  maintenable,  for   then  he  was  remitted   to  his   Eftate-Tail 
in  which  Cafe  Execution  could  not  be  fued  againft  him,  and  if  the  Iffue  had  a  Fee-Simple,  or 
any  other  Eftate  than  an  Eftate-Tail,  then  the  Affize  was  not  maintenable  •,  and  there  it  appears 

4  that 
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that  the  Outlawry  for  Felony  fo  difabled  him  in  Blood  that  he  could  not  take  by  Defcent  the  Land 
.    f      in  Tail  any  more  than   Land  in  Fee-Simple,  notwithftanding  the  Charter  of  Pardon,  which 
■  Co.  Lm.,391.  cQuld  nQt ,  refl-ore  njs  bi00j  t0  jts  former  Purity,  from  whence  it  follows  that  when  the  Father 
b3Bac.Abr.19.  died,  the  Land  could  not  b  revert  to  the  Donor,  becaufe  the  Donee  had  Iffue,  and  the  I  flue  could 
cibid.  not  take  by  c  Defcent  by  Reafon  of  his  Difability,  fo  that  upon  the  Death  of  the  Father  the 

*  Co.  Litt.4i.b.  freehold  in  Deed  or  in  Law  was  in  none,  but  in  nubibus,  as  it  is  where d  Tenant  fur  auter  vie  dies 
3Ba"'Ab'r3i9.'  »n  the  Life  of  Ceftuy  que  vie,  and  none  enters,  in  which  Cafe  every  Man  in  the  World  has  an 
yfitecomy.zzo.  equal  Title  to  the  Land,  and  therefore  when  the  Iffue  in  Tail  entered,  he  was  but  an  e  Occupant, 
for  in  fuch  Cafe  the  Land  conceditur  occupdnti,  and  he  could  not  be  an  Occupant  of  an  Eftate' 
Tail,  for  none  fhall  have  the  Eftate-Tail  but  the  Iffues  of  the  Donee  who  fhall  take  by  Defcent, 
and  fuch  an  Occupant  ought  to  have  a  greater  Eftate  than  an  Occupant  of  a  Freehold,  for  it 
fhall  deicend  to  his  Heir,  for  which  Reafon  it  feems  that  in  that  Cafe  the  Iffue  had  a  bafe  Fee, 
and  the  Donor  had  his  Fee,  viz.  the  Fee-Simple,  and  fo  there  were  two  Fees  of  one  and  the  fame 
Land  at  one  and  the  fame  Time ;  and  becaufe  the  Eftate  of  the  Iffue  was  fubjed  to  the  Execution 
the  Iffue  was   nonfuited  in  the  Aflize.     So  that,  he  faid,  there  may  be  two  Fees  of  one  and  the 
fame  Land  at  one  and  the  fame  Time.     But  it  feemed  to  fome  that  in  that  Cafe  the  Iffue  fhould 
f  Ante      b-    only  have  an  Eftate  for  his  own  Life  as  Occupant.     And  he  faid  that  there  fhall  be  a  bafe  Fee  in 
g  Ante      (c)  the  Cafes  which  have  been  Pur'  '  where  a  Rec0vet7  was  had  againft  the  King's  Donee  in  Tail  be- 
"  fore  the  Statute  of  34  H.  8.  and  where  s  Tenant  in  Tail  in  Remainder  levies  a  Fine  with  Pro- 
clamations, in  which  Cafes  there  are  two  Fees,  as  before  has  been  faid. 
nanfin  Ta?iTe"      Wherefore  it  appears  from  thefe  Cafes  that  there  are  three  Eftates  in  Fee,  viz.  Fee-Simple-abfo- 
makeTa  Feoff-    lute,  Fee-Simple  determinable,  and  a  bafe  Fee,  the  laft  of  which  is,  where  a  Man  has  Land  to 
"oTeepaSbut him  and  to  his  Heirs  during  the  Inheritance  which  another  had.     But  in  the  principal  Cafe  Moul- 
oniy  an  Eftate    ton  had  no  Fee  by  the  Feoffment,  viz.  neither  a  Fee-Simple  abfolute,  nor  a  Fee- Simple  deter- 
Sw^tS,  minable,  nor  a  bafe  Fee,  for  a  bafe  Fee  is  where  a  Man  has  Land  to  him  and  to  his  Heirs  during 
and  the  Rever-'  an  Eftate  of  Inheritance  which  another  had.     But  the  Eftate  of  Moulton  was  only  an  Eftate  lor 
JitS. the  Lifeof  wy"U  fo  thac  the  Reverfion  of  the  Tail  remained  in  Wyat.     h  And  to  prove  this  the 
PoftS6i(a),f>«-Cafe  in  18  Ed.  3.  was  cited,  where  the  King  gave  Land  to  the  Earl  Marfhal  and  to  his  Heirs  o£ 
Curiam.  his  Body  begotten,  faving  the  Reverfion  to  himfelf,  and  the  Earl  by  the  King's  Licenfe  leafed 

i2P'Pi82Ed'3'    the  Land  t0  one  -Adam  Brown  for  his  Life,  faving  the  Reverfion  to  the  Earl  and  to  his  Heirs  of 
his  Body  begotten,  and, for  Default   of  Iffue,  to   the  King,  the  Earl  died,  having  Iffue  two 
Daughters,  one  of  which  was  within  Age,  the  Tenant  for  Life  being  impleaded  made  Default 
after  Default,  and  the  Daughters  and  their  Hufbands  prayed  to  be  received,  and  becaufe  one  of 
the  Daughters  was  within  Age  they  prayed  that  the  Parol  might  demur,  and  there  it  was  touched 
whether  the  Reverfion  upon  the  Leafe  for  Life  could  be  referved  in  Tail,  and  whether  the  Daugh- 
ters fhould  be  received,  inafmuch  as  the  Tenant  was  their  Deforceor ;  and  afterwards  they  were 
received  by  the  Award  of  the  Court,  and  the  Parol  was  put  without  Day  for  the  Nonage  of  the 
one.     From  which  Cafe  it  appears  that  they  were  received  in  refped  of  the  Tail  which  was  in 
them,  and  that  the  Parol  demurred  in  refped  that  that  Eftate  was  defcended  to  them,  for  the  Earl 
could  not  gain  a  Fee-Simple  by  the  Leafe,  becaufe  the  Fee-Simple  remained  in  the  King,  which 
could  not  be  diverted  by  the  Leafe  for  Life,  nor  could  he  gain  a  Fee-Simple  determinable,  nor 
a  bafe  Fee   by  the  Leafe,  for  fuch  Eftates   are  not   to  be  gained  but  by  other  Ads,  and  if  the 
Eftate  -Tail  fhould  be  there  retained,  fo  fhall  it  alfo  be  here  upon  the  Feoffment  of  Wyat  to  Moulton 
for  a  greater  Eftate  than  a  Freehold  could  not  pafs  by  the  Feoffment.     But  it  feemed  to  fome  in 
the  faid  Cafe  of  18  Ed.  3.  that  if  the  Land  could  not  pafs  to  Adam  for  his  own  Life,  but  for  the 
Life  of  the  Eirl  Marfhal,  then  by  the  Death  of  the  Earl  the  Eftate  of  Adam  was  ended,  and  he 
became  Tenant  at  Sufferance,  or  rather  he  was  in  as  an  Intruder,  and  fo  it  was  admitted  by  the 
Adion  brought  againft  him  by  the  Demandant,  whereby  the  Demandant  made  him  Tenant  of 
the  Freehold,  and  if  he  was  fo,  it  is  all  one  as  to  that  Point,  for  an  Intruder  or  Diffeizor  in  fuch 
Cafe  could  but  have  an  Eftate  for  the  Lives  of  the  two  Daughters  in  Tail,  fo  that  the  Reverfion 
in  Tail  was  in  them  by  Defcent,  by  Reafon  whereof  they  were  receivable,  and  the  Parol  fhould 
demur  for  the  Nonage  of  the  one  :  And  there  Shard  and  Wilby  faid,  "   heretofore  the  Heir  was 
"  receivable  by  Reafon  of  a  Reverfion  as  well  of  Fee-Tail  as  of  Fee-Simple,"  from  whence,  it 
feems,  they  took  it  that  the  Reverfion  was  in  Tail. 
when  Tenant  in      But,  it  was  faid,  howfoever  the  Law  be  as  to  the  Tenant  in  Tail  himfelf,  viz.  as  to  Wyat,  and 
S'nfheCroTn7hougni^^ouId  be.  admitted  that  he  fhall  not  fay,  againft  his  own  Feoffment,  that  the  Eftate- 
makes  a  Feoff-' Tail  continued  in  him,  yet  Queen  Mary  might  fay  that  as  to  her  the  Eftate-Tail  continued  in 
tTe^rbfin   Wyat,  for  if  the  Feoffment  could  not  diveft  the  Reverfion  in  Fee  out  of  the  Crown,  by  the  fame 
Abeyance  as  to   Reafon  no  Ad  in  Deed  which  Wyat  could  do  fhould  take  away  the  Benefit  which  the  Crown  fhould 
whiStheTe-   have  °y  the  Reverfion  ;  and  if  there  are  any  Advantages  incident  to  the  Reverfion  in   refped  [of 
nam  in  Tail  _    the  Effence  or  Continuance  of  the  Eftate-Tail  in  the  Line  of  the  Tail,  the  Crown  cannot  be  de- 
fromfftf againft m  P/ived  of  them,  and  in  Refped  of  them  the  King  fhall  fay  that,  as  to  him,  the  Eftate  Tail  con- 
his  own  Feoff-    tinues,  as  the  Reverfion  in  Fee  continues  in  him  ;  and  as  the  King  fhall  fay  that,  notwithftand- 
JhenBeneent  of    >ng  any  Feoffment  of  the  Tenant  in  Tail,  he  fhall  have  againft  the  Iffues  in  Tail  his  Services 
intaiiXu  te   referved'  Homage,  Fealty,  Rent,  Aid  to  marry  his  Daughter,  and  Aid  to  make  his  Son  a  Knight, 
ftwio continue   and  the  Wardfhip  of  the  Bodies  of  the  Iffues,  by  the  fame  Reafon  he  fhall  have  all  the  Commo- 
Reve^oncon-    C'ities  °^  the  ^"d  ltk^  which  the  Continuance  of  the  Tail  will  bring  to  the  Crown.     And  for 
unilesinthe      the  having  of  thefe  the  Eftate-Tail  and  the  Poffeflion  fhall  be  adjudged  in   Law  to  continue  in 

p0ftWn64S 'Ir-  th.e  Line  of  the  Tai1'  as  to  the  Kin§'  for  ic  was  the  King's  Intent  in  the  original  Creation  and 
guendt  '         Gift  of  the  Eftate-Tail  that  the  Land  fhould  continue  in  the  Line,  and  that  he  fhould  have  all  the 

Benefits  incident  to  the  Reverfion,  and  therefore  all  Feoffments  made  by  the  Tenant  in  Tail  are 
'/^^'^^•nul  and  void  againft  the  King.     ;  And  in  Proof  of  this  Matter  the  Cafe  in  2  r  Aff.pl.  15.  was  cited, 

where  it  was  found  by  Office  chat  the  Father  Tenant  of  the  King  had  aliened  the  Land  by  Licenfe  to 

two 
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two  Chaplains  in  Fee,  and  took  back  an  Eftate  by  Fine  to  himfelf  for  Life,  the  Remainder  to  his  Son 
and  Heir  who  was  within  Age,  and  to  his  Wife,  and  to  the  Heirs  of  the  Son,  and  that  the  Father  was 
dead   and  upon  this  Office  the  Son  and  his  Wife  had  Livery,  and  afterwards  an  ancient  Fine  was  found 
in  the  Treafury,  by  which  the  Father  had  but  a  Fee-tail,  and  the  Tranfcript  was  fent  by  Writ  which 
iffued  out  of  the  Chancery,  and  out  of  that  iffued  a  Scire  facias  againft  the  Son  and  his  Wife  to 
know  why  the  Land  fhouldnot  be  re-feized  into  the  King's  Hands  according  to  the  Statute  of  Lin- 
coln, which  wills  that  if  after  Livery  it  be  found  by  Record  that  the  King  hath  Right  to  feize,  then 
the  Party  fhall  be  warned  to  know  if  he  can  fay  any  Thing  why  the  Land  fhould  not  be  re-feized, 
and  they  came  and  faid  that  they   had  their  Warranty  againft  the  Chaplains,  which  they  mould 
lofe  if  that  Suit  was  maintenable,  and  there  it  was  faid  that  the  King  was  not  apprifed  of  his  Eftate, 
fo  that  he  was  deceived  in  the  Grant  of  the  Licenfe,  and  as  to  the  Warranty,  the  King  (hall  buc 
have  the  Land  for  a  Time,  viz.  during  the  Non-age  of  the  Infant,  fo  that  the  Warranty  (hall  not 
be  totally  loft,  wherefore  the  Court  awarded  that  the  Land  mould  be  re-feized  into  the  King's 
Hands*  and  that  at  the  full  Age  of  the  Infant  he  who  had  the  Right  thereof  mould  fue  for  it 
ao-ainfl  the  King.     In  which  Cafe  it  is  to  be  underftood  by  certain  Words  therein  that  the  Fee- 
fimple  was  in  the  King,  whereupon  it  appears  that  the  Alienation  did  not  take  away  the  Reverfion 
out  of  the  King,  ancfthat  the  Tail  was  in  effe  as  to  the  King,  and  that  by  the  Feoffment  he  mould 
not  be  deprived  of  any  Benefit  or  Profit  of  the  Land.     a  And  to  the  like  Purpofe  the  Cafe  in  40  a  4°  Afs,  Pi.  za. 
Afs.  pi.  36.  was  cited,  which  was  thus,  the  Lord  Clifford  Tenant  in  Tail  of  the  Gift  of  the  King  **°;  ^™ 
purchafed  a  Licenfe  to  enfeoff  certain  Chaplains  of  the  fame  Land,  and  to  take  back  an  Eflate  to  tinuance  de  p0f- 
him  and  to  his  Wife  in  Tail,  the  Remainder  to  his  own  right  Heirs,  and  he  died,  and  his  Wife^yi"^6.' 
took  another  Hufband,  againft  whom  a  Scire  facias  iffued  to  know  if  he  could  fay  any  Thing  why 
he  fhould  not  make  Reftitution  of  the  Iffues  of  the  Land  for  the  Time  that  he  occupied  the  fame 
Land  in  the  Life  of  his  Wife  during  the  Non-age  of  the  Lord  Clifford  then  being  within  Age,  who 
came  and  faid  that  the  Chaplains  were  enfeoffed  by  the  firft  Hufband,  by  Force  whereof  the  Wife 
was  warranted,  and  that  the  IfTue  had  AfTets  by  Defcent,  in  which   Cafe  he  was  difinherited'by 
Reafon  of  the  Warranty  :    And  the  King's  Serjeants  faid  that  the  Licenfe  was  purchafed  in  Deceit 
of  the  Kin0-,  who  did  not  perceive  his  Right,  which  could  not  difcontinue  the  Reverfion  of  the 
Kino-,  and  confequently  he  had  Caufe  to  have  the  Wardfhip,  and  fo  to  be  anfwered  for  the  Iffues  : 
b  And  it  was  there  faid  by  Fitz-John,  that  if  the  Lands  in  Tail  had  been  rendered  in  Value  by  b  Ante 557(1). 
Reafon  of  a  Warranty  made  by  Tenant  in  Tail,  he  who  recovered  them  in  Value  mould  have  had 
a  Fee-fimple  in  them,  and  yet  the  Reverfion  was  in  the  King,  but  for  the  Life  of  the  Iffues  the 
King  fhould  have  had  no  Advantage  thereof  •,  to  which  Ludd.  there  faid  that  the  King  fhould  have 
the  Wardfhip  of  the  Iffues  in  Tail  in  that  Cafe :  And  afterwards  it  was  awarded  by  the  Advice  of 
all  the  Juftices,  that  he  fhould  be  charged  in  Right  of  two  Parts  of  the  Land  for  the  Time  that  he 
occupied    them,  and  that  he  fhould  be  difcharged  in  Right  of  the  third  Part  whereof  the  Wife  had 
Caufe  to  have  Dower.     From  which  Judgment  it  appears  that  by  the  Feoffment  of  the  Land  the 
Reverfion  was  not  taken  out  of  the  King,  and  that  fuch  Feoffment  was  no  Obftacle  to  the  King  buc 
that  he  might  enter  into  the  Land,  and  have  the  mefne  Profits,  for  if  nothing  paffed  by  the  Feoff- 
ment but  an  Eftate  for  the  Life  of  the  Lord  Clifford  who  made  the  Feoffment,  then  the  Eftate  given 
by  the  Feoffment,  and  the  Eftate  taken  back,  was  determined  by  the  Death  of  the  Lord  Clifford  the 
Feoffor,   and  the  Wife  at  beft  could  but  be  Tenant  at  Sufferance,  and  fuch  fhe  could  not  be,  for  No  Tenant  at 
if  the  King  had  entered,  the  Poffeffion  of  the  Wife  afterwards  fhould  have  been  an  Intrufion,  and  k^"^,*" 
his  Latches  of  Entry  made  no  Difference  in  that  RefpecT:,  for  Latches  of  Entry  fhall  not  hurt  thes.pfHarii.25, 
Kino-,  quia  nullum  tempus  occurrit  regi,  fo  that  his  Non-entry  is  equivalent  to  an  Entry,  and  there- 
fore^very  one  that  meddles  with   the    Land   after  the  King's    Title  is  an  Intruder,  and  (hall 
anfwer  for  the  Iffues  of  the  Land  to  the  King.     And  as  it  was  in  that  Cafe,  fo  fhall  it  alfo  be  here 
as  to  the  Efcheat  of  the  Eftate-tail,  for  after  the  Attainder  and  Death  of  Sir  Thomas  PFyat,  Thomas 
Walfingham  the  Defendant  (notwithstanding  the  Feoffment  and  Defcent  to  him)  could  not  have  as 
good  an  Eftate  as  Tenant  at  Sufferance,  for  his  Eftate  is  of  fuch  Sort  as  if  an  Entry  in  Deed  had 
been   made  by  the   Queen,  and  he  had  afterwards  intruded  upon  her,  (inafmuch  as  no  Office  is 
requifite  in  this  Cafe  of  Attainder  of  Treafon  by  Reafon  of  the  Statutes  aforefaid)  and  therefore  he 
fhall  be  adiudged  an  Intruder,  and  the  Eftate-tail  which  Sir  Thomas  Wyat  had  is  merely  extinct. 

And  this  laft  Matter  was  made  a  diftinft  Point  by  the  Apprentice,  viz.  whether  the  Tail  fhould  whereTemnt 
be  faid  to  be  extinct,  and  the  Queen  fhould  have  the  Land  by  Way  of  Reverter,  or  by  Way  of£2&^fo.<w 
Forfeiture.     And  he  faid  that  the  Queen  fhall  have  it  by  Way  of  Reverter,  and  to  all  Purpofes  as  ifKin?>  commits 
all  the  Iffues  begotten  of  the  Body  of  Sir  Thomas  Wyat  the  firft  Donee  had  been  dead.  And  fuch  is  the  K?ng°maii  have 
Intent  of  the  Statute  of  26  H.  8.  cap.  13.  which  enacts  that  all  Perfons  attainted  of  Treafon  fhall  lofe  thcl-™A'm 
and  forfeit  to  the  King,  his  Heirs  and  Succeffors,  all  Lands'  and  Tenements  which  fuch  Offender  fhall  verter,e 'and  not" 
have  of  any  Eftate  of  Inheritance  at  the  Time  of  the  Treafon  committed^  or  at  any  Time  afterwards,  £y  Way of  f°T- 
Javir.g  to  all  others  and  their  Heirs  (others  than  the  Offenders  in  Treafon,  their  Heirs  and  Succeffors)  /haiihave'it S 
all  th.ir  Rights,  and  PoffeJJwns,  Leafes,  and  other  Profits  which  they  had  the  Day  of  the  Treafon,  or  where  the  Re- 
aftcrwards.     c  By  which  general   Words  (that  they  /hall  lofe  and  forfeit  all  Lands  and  Tenements  common  p'erfon. 
which  they  had  of  any  Eftate  of  Inheritance),  and  by  the  Exclufion  of  the  Heir  in  the  Saving,  Lands  y^e  2  ^  R* 
in  Tail  fhall  be  forfeited  •,  and  how  (hall  they  be  forfeited  to  the  King  and  to  his  Heirs,  where  he  i"'.  3i6.aHob. 
had  the  Fee-fimple  before  ?  d  For  he  cannot  have  the  Land  to  him  and  to  his  Heirs  by  the  For- 34S>  346, 
feiture,  where  he  had  the  Fee-fimple  of  it  to  him  and  to  his  Heirs  before,  for  if  he  fhould  have  an-  o  videGodb. 
other  Fee-fimple  determinable  upon  the  Eftate-tail,    then  he  would  have  two  Fees-fimple  in  one  324- 
and  the  fame  Land  at  one  and  the  fame  Time.     And  then  if  the  King  (hould  make  a  Leafe  for  50  4Co <Wttl8  „ 
Years,  and  afterwards  the  Iffues  of  the  Tenant  in  Tail  attainted  (hould  die,  fo  that  there  were  none 
remaining  to  inherit  the  Tail,  if  it  had  not  been  forfeited,  what  would  become  of  the  Leafe  ?  Should 
it  b°  c-ood  or  not  ?  And  mould  the  Leafe  be  derived  out  of  the  one  Fee-fimple  or  out  of  both  ? 
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And  is  the  one  Fee  firnple  a  Reverfion  to  the  other  ?  And  how  can  that  be  ?  And  can  there  be  two 
Fees  in  one  and  the  fame  Perfon  at  one  and  the  fame  Time,  as  there  may  be  an  Eftate-tail  in  one, 
»Ante24S(b),   and  a  Fee-fimple  expectant  upon  it  in  the  fame  Perfon  ?  a  No,  Sir,  it  would  be  inconvenient  to 
BookftLtre       nave  two  Eftates  in  Fee  in  one  and  the  fame  Perfon  at  one  and  the  fame  Time,  although  there 
cited.  may  be  two  Fees  in  feveral  Perfons  at  one  and  the  fame  Time,  and  to  expound  it  fo  as  to  make 

two  Fees  in  one  and  the  fame  Perfon  at  one  and  the  fame  Time  would  beget  Confufion,  and 
t>T.  9  Ed.  4.  would  be  inconfiftent  with  the  Rules  of  our  Law.  b  And  it  is  held  in  9  Ed.  4.  that  if  Tenant  in 
Ittk'tlf  ntr.  Tail  enfeoffs  the  Donor  in  Fee,  this  is  no  Difcontinuance,  but  the  Iffue  in  Tail  may  well  enter, 
Difcontinuance  c  for  it  is  not  a  Difcontinuance  but  where  the  Reverfion  is  difcontinued,  and  there  the  Alienation 
Lkt.lr625.4'Dy.  ls  made  to  him  who  had  the  Fee ;  and  alfo  by  this  Feoffment  made  to  the  Donor  and  to  his  Heirs 
10.  pi.  32. 12.  the  Donor  fhall  not  have  a  Fee,  for  then  he  would  have  two  Fees-fimple  in  one  Land,  which  can- 
0l',Jr4.'§  3°I '  not  be,  for  the  Fee  which  he  had  before  continues  always  in  him,  for  which  Reaibn  he  cannot 
Mich.  33Geo.2.  have  a  new  Fee,  fo  that  this  Eftate  in  him  is  but  for  the  Term  of  Life  of  the  Tenant  in  Tail  ; 
the  ka"  of"'  and  it  was  there  faid  that  this  Cafe  had  been  fo  adjudged.  From  which  Cafe  here  recited  verbatim 
Wmcheifta  per  jt  appears  that  one  and  the  fame  Perfon  cannot  have  two  Fees  in  the  fame  Land  at  the  fame  Time. 
C.j.  And  it  was  the  Intent  of  the  Legislature,  when  they  enacted  that  Eftates-Tail  fhould  be  forfeited 

to  the   King  and  to  his  Heirs,  that  if  the  King  had  the  Fee-fimple  before,  he  fhould  retain  the 
cpod562(b).    fame  Fee-fimple,  and  that  the  Eftate-tail  fhould  be  extinct  and  determined  in  the  ancient  Fee- 
fimple,  inafmuch  as  it  excludes  the  Heirs  in  Tail,  fo  that  he  fhall  retain  his  ancient  Fee-fimple 
difcharged  of  the  Eftate-tail,  for  inafmuch  as  the  King  Donor  fhall  have  the  Land  again,  and  not 
the  Iffues,  it  is  all  one  in  Subftance  as  if  the  {flues  had  been  dead,  for  the  Title  and  Right  of  the 
Iffues  is  taken  away  by  the  Act,'  which,  in  ihe  Intent  of  the  Legiflarure,  is  equivalent  to  a  total 
Tenant  in  Tail,  Failure  of  Iffue,  fo  that  it  fhall  come  to  the  King  by  Way  of  Reverter.     And  therefore  all  Leafes 
iteSfmaVe"  which  fuch  Tenant  in  Tail  makes,  although  they  be  according  to  the  Act  of  32  H.  8.  and  all 
a Leafe  accord-    Grants  of  Rents   made  by  the  Tenant  in  Tail  fhall  be  void,  as  to  the  King,  after  the  Attainder 
3agj£sh.ec^aof  which  makes  the  Reverter,  for  his  ancient  Fee-fimple  which  he  fhall  retain  is  difcharged  of  them. 
grants  a  Rent-   And  if  the  King  fhould  hold  the  Lands  charged  with  Rents-charge  or  with  Leafes  granted  or  made 
tewfrds^s  at-"  by  the  Tenant  in  Tail,  which  might  be  made  for  a  great  Number  of  Years,  without  any  Referva- 
tainted  of  Trea-  tion,   then  no  Benefit  would  accrue  to  the  King  by  fuch  Reverter,  which  could  never  be  the  Inten- 
AaiUvoifthe     t!0n  °f t;;e  Legiflature  ■,  for  inafmuch  as  the  Reverfion  of  the  King  was  void  of  fuch  Charges,  and 
Leafe  or  Rent,    the  Kins;,  after  the  Attainder,  fhall  have  the  Land  as  Land  reverting;  to  the  Fee-fimple,  and  fhall 
j'h."  h.p.'c.  '  enjoy  it  in  Refpect  of  his  ancient  Fee-fimple,  it  is  reafonable  that  the  King  fhould  hold  the  Land 
254.  Saik.  338.  difcharged  of  fuch  Incumbrances.     But  if  the   Reverfion  had  been  to  a  common  Perfon  in  Fee, 
viderjy.  ioV.    then  the  King  has  the  Land  only  by  Way  of  Forfeiture,  and  he  fhall  hold  it  charged  with  all  the 
Pi. 6.  piowd.    f~ajci  Incumbrances,  but  otherwise  it  is  where  the  King  himfelf  had  the  Reverfion  in  Fee  before. 
r'  And  to  prove  this  a  Cafe  was  cited  which  was  adjudged  in  the  Exchequer  in  the  Time  of  Queen 

Mary  upon  a  Bill  of  Intrufion  againft  William  Aujiin,  which  Cafe  is  entered  in  Mich.  1  fcf  2  Philip 
a  see  this  Cafe  And  Mary t  Roll  147,  on  the  Side  of  the  Queen's  Remembrancer  there,  and  was  as  follows.  d  Sir 
syc*  cited' 6s"  Thomas  Wyat  the  Father  being  Tenant  in  Tail  to  him  and  to  his  Heirs  Males  of  his  Body  begotten, 
Hob.'324.  of  the  capital  Meffuage  of  the  Manor  of  Eajlfarkigh,  and  of  the  Lands  belonging  to  it,  in  the 
Br°id?m  I4'346'  Countv  of  Kent,  by  the  Gift  of  King  Henry  8.  made  to  him  by  his  Letters-patent  bearing  Date  the 
3  Bac.  Abr.3i6.  20th  Day  of  November  in  the  3  1  ft  Year  of  his  Reign,  leafed  the  fame  by  Indenture  the  6th  Day  of 
piowd  Qutr*'  E*ecember  in  trie  33d  Year  of  the  Reign  of  the  fame  King,  to  William  Anftin  and  to 
§353-'  Stephen  Aujiin  his  Father  for  36  Years  next  following  the  Feaft  or  St.  Michael  the  Archangel  then 

laft  paft,  rendring  a  certain  Rent,  the  Lefiees  entered,  and  afterwards  Sir  Thomas  Wyat  the  Father 
died,  and  afterwards  Stephen  Aujiin  died,  and  afterwards  Sir  Thomas  Wyat  the  Son  accepted  the 
Rent  incurred  after  the  Death  of  his  Father  by  the  Hands  of  the  faid  William  Aujiin^  and  after- 
wards the  faid  Sir  Thomas  Wyat  the  Son  committed  Treafon,  and  was  attainted,  and  put  to  Death, 
leaving  a  Son  named  Arthur  Wyat  alive,  and  all  this  Matter  was  difclofed  in  Pleading,  and  the 
Reverfion  in  Fee  was  confefied  to  continue  always  in  the  Crown,  and  thereupon  the  Attorney  of 
the  Kinp-  and  Queen  demurred  in  Law  :  And  the  Matter  was  well  debated  at  the  Bar,  and  after- 
wards it  was  argued  by  all  the  Barons  of  the  Exchequer,  and  at  laft  it  was  adjudged  that  Aujiin 
was  an  Intruder,  becaufe  his  Leafe,  which  was  made  good  againft  Sir  Thomas  Wyat  the  Son  by 
his  Acceptance  of  the  Rent:,  was  determined  by  the  Attainder  as  fully  as  if  the  Tail  had  been  ended 
I  r^  565-  for  Want  of  Iffues ;  e  and  the  Saving  of  Leafes  in  the  Acts  of  Parliament  was  taken  to  be  of  other 
Leafes  than  of  thofe  which  are  contrary  to  the  Reverter,  for  if  the  Eftate-tail  is  ended,  the  Leafe 
derived  out  of  it  is  alfo  ended.  And  a  Copy  of  the  Record  of  the  faid  Cafe  was  fhewn  to  the 
Court,  and  the  Matter  itfelf  was  alfo  well  remembered  by  them.  And  fo,  it  was  faid,  in  the 
principal  Cafe  the  Queen  fhaii  have  the  Land  in  Nature  of  a  Reverter,  difcharged  of  all  Incum- 
brances made  by  any  Iffue  in  Tail,  which  Incumbrances,  if  they  were  contrary  to  the  Point  of 
Reverter*  were  not  faved  by  the  Saving  in  the  Acts.  But  Mantvood  faid  that  there  is  a  Diverfity 
between  Aujlin's  Cafe  and  the  principal  Cafe,  for  in  Aujlin's  Cafe  the  Freehold  came  to  the  King, 
and  therefore  it  was  reafonable  that  the  Freehold  fhould  be  difcharged  of  the  Leafe  as  an  Incum- 
brance, but  in  the  principal  Cafe,  he  faid,  the  Freehold  fhall  not  come  to  the  King,  and  fo  there 
is  a  Diverfity  between  the  Cafes.  But  this  Difference  was  not  allowed. 
MichAcm  And  after  thefe  Arguments  the  Court  took  Advice  for  the  Space  of  a  Year,  and  the  laft  Day  of 

t4.Sjf15.Eto.    Michaelmas  Term   in  the  14th  and  15th  Years  of  the  Reign  of  Queen  Elzabeth,  the  Counfel  of 
Cria.  both  the  Parties  being  at  the  Bar,  and  Baron  Frevil  being  abfent,  Saunders  Chief  Baron  faid,  I  and 

my  Companions  have  often  conferred  together  upon  this  Matter,  and  we  are  all  unanimoufly 
of  Opinion  that  Judgment  ought  to  be  given  for  the  Queen.  And  I  fnall  briefly  fliew  the  Reafon 
of  our  Opinion,  and  that  which  1  now  fpeak  is  agreed  by  us  all,  and  therefore  though  it  is  fpoken 
by  me  alone,  accept  it  as  if  fpoken  by  all  of  us,    Then  he  made  a  Difcourfe  upon  the  Matter,  in 

which 
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which  he  faid  that  they  took  the  Law  to  be,    a  that  the  Intail  and  the  Right  thereof  remained  in  a  Ante  558,  ar- 
Sir  Thomas  Wyat  notvvithftanding  his  Feoffment  to  Moulton,  b  and  that  the  Intail  was  not  given  to  £"""•'"• 
Moulton  by  that  Feoffment,  nor  could  it  be  given  to  any  other,  for  Sir  Thomas  Wyat  had  no  Power  b  Ante  555>  ar.M 
to  give  it  away  at  all,  becaufe  none  could  have  it  but  he  who  was  comprehended  in  the  Intent  of gUi"d°-  t^t's63* 
the  Donor,  and  therefore  the  Eftate-tail  was  not  out  of  Sir  Thomas  Wyat.     And,  he  faid,  they  asreed' 
were  all  unanimoufly  agreed  that  the  Diverfity  of  c  Littleton  is  not  Law,  for  when  Tenant  in  Fail  cs^fJ,6l°6:(h) 
grants  over  all  his  Eftate  to  another,  and  when  he  makes  a  Leafe  for  his  own  Life,  it  is  one  and  aTg^dlSki 
the  fame  Thing,  for  the  Leffee  has  but  the  Land  for  the  d  Life  of  the  Tenant  in  Tail,  and  the  s64(eW««^- 
Intail  is  not  out  of  the  Tenant  in  Tail  in  the  one  Cafe  more  than  in  the  other,  but  it  remains   in  d  Ante  555,  «■- 
him  equally  in  both  the  Cafes  -,  and  there  is  no  ancient  Book  which  warrants  the  faid  Opinion  ^ ITlt'J0^62' 
Littleton,  viz.  that  the  Intail  fhall  be  in  Abeyance  by  the  Grant  of  his  Eftate,  nor  is  there  any  a's"e' 
Reafon  why  it  fhould  be  in  e  Abeyance  in  that  Cafe  any  more  than  where  the  Tenant  in  Tail  makes  =  Ante  556, 
a  Leafe  for  his  own  Life,  and  afterwards  releafes  all  his  Right  to  the  Leffee.     And  that  the  Right 563,  arsu""ie' 
of  the  Intail  is  not  given  out  of  the  Tenant  in  Tail  by  his  Feoffment,  he  faid,  it  is  proved  by  the 
common  Declaration  in  a  Formedon  in  Defcender,  which  is,  f  that  the  Right  descended  to  the  De-  fs  p.Hob.337. 
mandant  from  the  Feoffor  by  the  Form  of  the  Gift  afore  faid,  and  if  the  Right  defcended  from  him,  cr^c.1^!?2' 
confequently  it  was  in  him  at  his  Death.     g  And  he  cited   Trebony's  Cafe  in  48  Ed.  3.  that  not-  *Hawk„p.c. 
withftanding  the  Feoffment  of  Tenant  in  Tail,  the  Donor  fhall  avow  upon  him  for  Homage,  453'  §  *4' 
Fealty,  and  Rent  due  to  him,  becaufe  he  is  in  Right  his  Tenant  as  to  the  Avowry  :  And  in  fuch  s  H.4sEd.  3. 
Cafe  if  the  Iffue  in  Tail  be  Plaintiff  in  Replevin  againft  the  Donor,  he  fhall  compel  him  to  avow  A'vb0'wtyFs3. 
upon  him  for  the  Services  referved,  and  he  fhall  abate  the  Avowry  made  upon  the  Feoffee,  which  Br0. 31.  2  Roi. 
proves  that  the  Right  of  the  Intail  remains  in  him  as  to  himfelf  and  as  to  the  Donor.     And  he  faid  Hob/^c'ro. 
that  the  Cafes  before  cited  of  1  8  Ed.  3.  and  21  Afs.  and  40  Afs.  prove  ftrongly  in  this  Cafe  that  c.  428. 
the  Reverfion  in  the  Crown  was  not  touched  by  the  Feoffment  of  Wyat,  and  that  no  Prejudice  came 
to  the   Crown  by  fuch  Feoffment,  but  that  the  Queen  fhall  have  all  Advantages  as  fully  as  if  the 
Feoffment  had  not  been  made,  and  therefore  he  faid  that  the  Eftate  tail  was  extinct  in  the  Fee- 
fimple  which  Queen  Mary  had  in  her,  in  the  fame  Manner  as  an  Office,  which  is  granted  to  one  in 
Fee,  who  is  afterwards  attainted,  fhall  be  extinguished  in  the  Crown.     And  he  faid  that  the 
Record  before  mentioned  againft  Auftin  well  warranted  them  to  maintain  the  Judgment  here  given, 
for  in  that  Cafe  Queen  Mary  had  the  Land  in  Nature  of  a  Reverter,  whereby  all  Eftates  and  In- 
.  cumbrances  made  alter  the  Tail  by   the  Iffues  in  Tail  were  difcharged  and  avoided.     And  in  his 
Difcourfe  he  approved  of  the  faid  Term  and  Difinition  of  a  bafe  Fee.     And  for  thefe  Caufes,  he 
faid,  it  feemed  to  them  that  the  Eftate-tail  was  ended  in  Nature  of  a  Reverter,  and  therefore  that 
the  Defendants  fhould  be  adjudged  Intruders.     And  at  the  End  he  faid  that  although  they  were  all 
of  Opinion  againft  Walfingham  upon  the  Matter  in  Law,  and  that  his  Perception  of  the  Profits  was 
an  Injury  to  the  Crown,  yet  they  would  defer  their  Judgment  until  the  next  Term,  and  then  they 
would  give  Judgment  according  to  their  Opinion  aforefaid. 

And  Note,  in  the  faid  Cafe  of  Auftin  after.  Judgment  given  againft  him,  Procefs  was  awarded  againft  Mtaieneby  the 
him  to  make  a  Fine.     And  it  further  appears  in  the  Record  there  as  follows,  viz.     "  And  the  afore-  RePorter' 
"  faid  William  Auftin  here  in  Court  at  the   faid  Octave  of  St.  Michael  being  found,  and  of  the  ^ch0ennva/edrfon 
<c  Premiffes  by  the  Barons  here  afked,  of  the  Trefpafs  and  Contempt  aforefaid  whereof,  csY.    is  the  Exchequer 
*'  committed  to  the  faid  Prifon  of  the  Fleet,  there  to  tarry  until,  &c.  And  becaufe  it  is  given  to  the  ?f  a"  intrufioa 
*'  Court  here  to  underftand,  that  the  faid  William  Auftin  from  the  Poffeffion  of  the  faid  Site  of  the  of  the  Crown* 
"  Manor  aforefaid  and  other  the  Premiffes  according  to  the  Tenor  of  the  Judgment  aforefaid  him-  Jj^^H"* 
«'  felf  hath  not  amoved,  but  the  Poffeffion  thereof  yet  hath  and  keeps,  contrary  to  the  Tenor  of  bro!^ht°  die" 
"  the  Judgment  aforefaid,   it  is  agreed  that  the  Sheriff  of  the  faid  County  of  Kent  be  commanded,  ?£f^e %^f * 
"  that  the  laid  William  Auftin  and  his  Afligns  from  the  Poffeffion  of  the  faid  Site  of  the  Manor  afore-  fe'ffionVa  fP°e- 
«'  faid  and  other  the  Premiffes  and  of  every  Parcel  thereof  he  amove  and  caufe  to  be  amoved,  ac- f^  W'*L£? 
"  cording   to   the   Tenor   of  the  Judgment  aforefaid,  and  the  faid  Site  of  the  Manor  aforefaid  s.'pTiFinc'b"' 
"  and  other  the  Premiffes  into  the  Hands  of  the  faid  Lord  the  King  and  Lady  the  Queen  take,  and  M1, 
"  fafely,  &c.  fo  that  of  the  fame  Site  and  other  the  Premiffes  to  the  fame  Lord  the  King  and 
11  Lady  the  Queen  he  may  anfwer,  at  the  Will  of  the  faid  King  and  Queen,  ciJY."     By  which  it  Bill  of  intruiion 
appears  to  be  the  Practice  of  the  Exchequer,  that  when  a  Man  is  convitled  in  the  Exchequer  of  an  In-  ^ut  a  perfonaL 

r       1       /"•  t\-ii      r    T  r  7  7-7-7  7  7        ,-r^-    7         r     7       Suit,   and  m  Ef- 

trufion  into  any  Lands  of  the  Crown,  upon  a  Bill  of  Intrujion  there  exhibited,  where  the  Title  of  the  tea  no  more  than 
Crown  appears  to  be  good,  and  the  Title  of  the  Party  to  be  inefficient,  although  fuch  Suit  is  but  a  perfonal  Tp.fpa^'  s;p" 
Suit,  and  in  Jiff  eft  nothing  more  than  Trefpafs,  yet  the  Party  fhall  be  removed  and  put  out  of  Pofteffwn 
by  a  Writ  formed  in  the  Cafe. 

And  afterwards  in  the  faid  next  Term,  viz.  in  Hillary  Term  in  the  15th  Year  of  the  Reign  of  mil.  Term 
Queen  Elizabeth,  Judgment  was  given  by  the  Barons  for  the  Queen  and  againft  the  Defendant.  1sEl'z> 
Which  Judgment  was  as  follows. 

At  which  Day  they  the  fame  Thomas  and  John  came  here  as  at  firft.  And  the  aforefaid  Attorney  The  Reft  of  the 
General  of  the  Lady  the  Queen  now,  who  prolecutes  for  the  fame  Lady  the  Queen,  being  prefent  Recordi 
here  in  Court  at  the  fame  Day  in  his  proper  Perfon,  for  the  fame  Lady  the  Queen  prays  Judgment 
as  at  firft.  And  the  Premiffes  being  feen  by  the  Barons,  and  mature  Deliberation  being  thereupon 
had  amongft  them,  becaufe  it  feems  to  them  that  the  aforefaid  Plea  of  the  aforefaid  Thomas  Wal- 
fingham and  John  Gillibrand  by  them  in  Manner  and  Form  above  pleaded  is  infufBcient  in  Law  to 
difcharge  the  aforefaid  Thomas  and  John  from  the  .Intrufion,  Trefpafs,  and  Contempt  aforefaid, 
it  is  confulered  by  the  fame  Barons  th  :t  the  aforefiid  Thomas  Walfingham  and  John  Gillibrand  o\  the 
Intrufion,  Trefpafs,  and  Contempt  aforefaid  be  convicted.  And  the  Sheriff  is  commanded  that  the 
faid  Thomas  and  John  he  attach,  &c. 

3  NOTE, 
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NOTE,  upon  this  Judgment  the  Defendants  afterwards  brought  a  Writ  cf  Error  in  the  Exche- 
quer Chamber,  to  which  they  were  moved  by  Reafon  of  a  Judgment  upon  Demurrer  which  was 
given  in  the  Common  Pleas  to  the  contrary  of  the  foregoing  Judgment.  And  the  Cafe  there 
*  seethe  Cafe  adjudged  was  thus :  *  The  faid  George  Moulton,  the  fame  Day  that  the  faid  Sir  Thomas  Wyat  the 
n.  Bendi.  z6o.  Son  had  enfeoffe{]  him  of  the  faid  Tenements  in  Eaftpeckham,  which  was  in  35  Hen.  8.  enfeoffed 
the  faid  Sir  Thomas  Wyat  the  Son  of  the  Manor  of  Hunt  on  in  the  County  ot  Kent  in  Fee,  upon 
Condition  that  if  the  Tenements  in  Eaftpeckham  or  any  Parcel  thereof  mould  be  evicted  or  taken 
from  the  faid  Moulton,  his  Heirs  or  Affigns,  then  it  fhould  be  lawful  for  the  faid  Moulton  and  his 
Heirs  to  re-enter  into  the  faid  Manor  of  Hunt  on.  Which  Manor  of  Hunt  on  came  by  the  Attainder 
of  Wyat  to  Queen  Mary,  who  gave  it  in  Fee  to  Sir  John  Baker  Knight,  from  whom  it  came  by 
Defcent  to  Richard  Baker  his  Son  and  Heir,  who  made  a  Leafe  of  Part  of  it  .to  Roger  Coveney, 
upon  whom  the  faid  George  Moulton  entered,  fuppofing  that  the  Condition  was  broken,  becaufe  the 
faid  Tenements  in  Eajipeckham  were  lawfully  taken  by  the  Queen  from  Walfingham  his  Aflignee, 
according  to  the  Judgment  of  the  Barons  of  the  Exchequer,  and  Coveney  oufted  him,  whereupon 
Moulton  brought  an  Action  of  Trefpafs  in  the  Common  Bench,  and  all  the  above  Matter  was  dif- 
clofed  in  Pleading,  and  the  Parties  demurred  thereupon.  And  the  Cafe  was  argued  both  at  the 
Bar  and  at  the  Bench.  And  all  the  Juftices  agreed  that  the  Tenements  in  Eaftpeckham  were  not  law- 
fully evicted  from  Walfingham  the  Aflignee  of  Moulton  by  the  Attainder  of  Wyat  and  the  Entry  of 
the  Queen,  and  therefore  they  awarded  th.it  the  faid  Moulton  fhould  take  nothing  by  his  Writ,  as 
it  appears  by  the  Record  of  the  Cafe  which  is  entered  in  Michaelmas  Term  16  ts?  17  Elizabeth, 

+  InN.  Bendl.    Roll  f  8  I  6. 

h^Znedylt^  Which  Judgment  was  in  the  Point  contrary  to  the  foregoing  Judgment  in  the  Exchequer,  by 
fai<uobe  Roil  Reafon  whereof  the  faid  Sir  Thomas  Walfingham  now  Knight,  and  the  faid  Gillibrand  brought 
84°'  a  Writ  of  Error  in  the  Exchequer  Chamber  before  Sir  Nicholas  Bacon  Knight  Keeper  of  the  Great- 

Seal,  and  before  William  Cecil  Knight  Lord  Burghley  Lord  Treafurer  of  the  Exchequer,  who 
called  to  their  Affiftance  all  the  four  Juftices  of  the  King's  Bench,  before  all  whom  the  foregoing 
Judgment  in   the  Hxchequer  was  canvaffed,  and  it's  Validity  or  Infirmity  laid  open,  in  trinity 
Trin.  firm        Term  in  the  20th  Year  of  the  Reign  of  Queen  Elizabeth,  by  Henry  Beaumcnd  the  younger  on  the 
20  Eh*.  p^^  ^  iValfingham  and  Gillibrand  Plaintiffs  in  Error,  and  by  Flowredew  Apprentice  on  the  Part 

mn.  Term  0f  the  Queen  Defendant  in  Error  ;  and  in  Hillary  Term  in  the  21ft  Year  of  the  Reign  of  Queen 
nEiix.  Elizabeth  by  Gawdy  Serjeant  on  the  Part  of  the  faid  Plaintiffs  in  Error,  and  by  an  Apprentice  of 

the  Middle  Temple  on  the  Part  of  the  Qiieen. 
Before  the  sta-  And  the  Counfel  who  argued  on  both  Sides  agreed  in  three  Points.  Firft,  that  before  the  Sta- 
^hiiSthal tute  de  donis  conditionaltbus  there  was  no  other  Eftate  of  Inheritance  but  a  Fee-fimple,  which  was 
J"s  but  one  of  two  Sorts,  viz.  conditional  and  abfolute,  and  what  the  conditional  was,  appears  by  the  fams 
fan'f  0iinF«I  Act  de  donis  conditionalibus.  And  by  that  Act  there  was  another  Eftate  made  which  was  not  at  the 
fimpie.*s.  p.  Common  Law,  viz.  a  Fee-tail,  which  is  lefs  than  the  Fee-fimple  before  was,  and  the  Fee  fimple 
fnd^etheBooks  remains  and  continues  in  the  Donor.  So  that  fince  the  faid  Act  there  are  two  Eftates,  a  greater 
there  cited.  anc|  a  iefs>  where  before  there  was  but  one,  and  the  Alienation  before  the  Acl  of  him  who  had  an 
Eftate  of  Inheritance,  and  the  Alienation,  after  the  Act,  of  him  who  has  an  Eftate  tail,  is  all  of 
the  fame  Force  and  Effect,  from  whence  it  follows  that  inafmuch  as  there  are  two  Eftates  of  Inhe- 
ritance fince  the  Act,  Wyat  the  Tenant  in  Tail  here  had  the  one,  and  the  King  the  other. 
Tenant  in  Tail  The  fecond  Point  was,  that  the  Eftate  of  Inheritance,  which  Sir  Thomas  Wyat  had  at  the  Time 
makeStheEfta!i-  of  the  Feoffment,  was  not  given  to  Moulton  by  the  Feoffment,  nor  was  he  Tenant  in  Tail  by 
niTdo'es not pars.  fuch  Feoffment,  for  none  fhall  be  Tenant  in  Tail  but  he  who  is  comprehended  in  the  Limitation  of 
AuTJsl\K),  the  Gift  by  the  Donor,  the  Donor's  Will  being  the  Warrant  of  Eftates-tail,  and  fuch  was  not 
pr  Curiam.       Moulton  here. 

Tenant  in  Tail,  The  third  Point  agreed  Was,  that  the  Eftate-tail  was  not  difcontinued  nor  confounded  by  the 
the  K^rmaVe"  Feoffment  to  Moulton,  becaufe  the  Fee-fimple  in  the  King  could  not  be  taken  or  devefted  out  of 
iFeoffoenV^thls  the  King  by  the  Feoffment.  ■  For  the  King  is  a  body  politic  of  all  others  moft  high  and  worthy, 
d;0nL7hedEftate  out  of  whofe  Perfon  no  Eftate  of  Inheritance  or  Freehold  can  pafs  or  be  removed  without  Matter  of 
t&\*bJ*a&ii'  Record.  And  the  Feoffment  of  Wyat  to  Moulton  was  but  Matter  in  Deed,  which  was  not  fufficient 
cannotdifcon-  ,      ,     Reverfion  out  of  the  King.     b  And  if  the  Reverfion  in  Fee  is  not  taken  away  or  difcon- 

nnue  the  Re-       IU  WM.  i'^  ^^",u"  u  O  ,  .  .  ' 

verfion  in         tinued,  the  Eftate-tail  cannot  be  difcontinued,  as  it  appears  in  Littleton  and  alio  in  9  Ed.  4. 

Ante^j.  »  Ante  z,  3  (i).  b  K&  §  6*5.  T.  9  Ed.  4.  a4.  b.  Ante  560  (c). 

For  the  Qyeen,  An(j  then  (it  was  faid  on  the  Part  of  the  Queen)  if  the  Eftate-tail,  which  Wyat  had  at  the  Time 
Defendant  in  ^^  he  made  the  peoffment  to  Moulton,  was  not  given  to  Moulton,  nor  difcontinued,  ergo  neither 
TeTntin  Tail  a  Fee-fimple  nor  an  Eftate  for  the  Life  of  Moulton  palled  to  Moulton,  c  for  an  Eftace  for  the  Life  of 
makefaFeoff-  Moulton  could  not  pafs  to  him  without  difcontinuing  the  Reverfion,  and  alfo  ergo  no  other  Eftate 
™o«  ^ifat'han could  pafs  to  Moulton  but  an  Eftate  for  the  Life  of  Wyat,  and  fuch  an  Eftate  muft  pafs,  becaufe 
for  Ac  Life  of"'1  Livery  of  Seizin  was  made.  And  herein,  the  Apprentice  faid,  he  would  purfue  the  Method  of 
SSiTaS«c  Argument  which  Littleton  d  makes  in  his  Chapter  of  Eftates  upon  Condition,  where  he  fpeaks  of  a 
m-gumdo.  561  (d)  Gift  of  Lands  to  Hufband  and  Wife  during  the  Coverture,  for,  he  faid,  there  are  but  four  Eftates 
ter  curiam.  of  Freehold,  viz.  Fee-fimple,  Fee  tail,  for  Term  of  one's  own  Life,  and  for  Term  of  another 
c  Ante  555,  a,-  Man's  Life,'  and  here  the  Eftate  which  Wyat  gave  to  Moulton  was  not  an  Eftate  in  Fee-fimple,  nor 
gue"do-  an  Eftate  in  Tail,  nor  an  Eftate  for  Moulton* &  own  Life,  ergo  it  was  an  Eftate  for  another  Man's 

dL.u.^so,    Life,  viz.  for  the  Life  of  Wyat;  and  in  this  Argument  the  Major  is  true,  and  fo  is  the  Minor,  and 

'3Sl-  confequently  die  Conclufion  alfo  is  true. 

But 
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But  although  no  Eftate  paffed  to  Moulton  than  for  the  Life  of  Wyat  only,  yet  that  Eftate  was  de-  An  Eftate  t0  a 
fcendible  during  the  Life  of  Wyat,  becaufe  the  Eftate  which  paffed  was  given  to  Moulton  and  to  his  Hd^TuVngto 
Heirs,  which  Words  made  the  Eftate  defcendible,  although  in  Subftance  it  was  but  an  Eftate  for  Lifc of  J- s- is  a 
i  another  Man's  Life.     *  And  the  like  Matter  appears  in  Littleton  in  his  Chapter  of  Warranty.  SfSlSSw 

Life  of  Oftuy  que  -vie.     Ante  556,  arguendo.        ♦  Litt.  §  730. 

And  if  no  Eftate  parted  to  Moulton  but  for  the  Life  of  Wyat,  then  the  Eftate- tail  did  not  pafs 
out  of  Wyat,  but  continued  in  him,  and  he  had  it  at  the  Time  of  the  Attainder.  And  if  fo  be 
the  Attainder  before  the  Death  of  Wyat  had  not  ended  the  Eftate  (as  it  fhall  do  by  the  Rule  of 
Auftin\  Cafe),  yet  by  the  Death  of  Wyat  the  Eftate  given  to  Moulton  was  determined,  for  an  E- 
ftate  for  another  Man's  Life  cannot  endure  longer  than  the  Life  of  Ceftuy  que  vie ;  and  fo  the 
Queen  fhall  have  the  Land  by  Way  of  Reverter,  or  at  leaft  by  Way  of  Forfeiture. 

But  it  was  faid  on  Behalf  of  the  Plaintiffs  in  Error,  that  altho'  it  be  admitted  that  nothing  paf -  e  contra  for  the 
fed  to  Moulton  but  for  the  Life  of  Wyat,  yet  the  Eftate-tail  did  not  continue  in  Wyat,  nor  could  ^intiffs  in  Er' 
it  be  in  him  againft  his  own  Feoffment,  but  it  was  in  Abeyance  according  to  the  Opinion  of  That  upon  the 
a  Littleton.  And  then  if  the  Eftate-taii  was  not  in  Wyat  at  the  Time  of  the  Attainder  or  after-  t?£T*^ %m 
wards,  it  fhall  not  be  forfeited,  nor  fhall  the  Land  revert  to  the  King.  NAnd  upon  this  Argument the  E««e  t"i« 
the  Counfel  on  this  Side  much  infilled.  vaS^*. 

Againft  which  it  was  ftrongly  argued  on   the  other  Side  by  the  Apprentice,  who  faid  that  this*  Litt.  §  650. 
Cafe  was  not  within   the  Intent  or  Confideration  of  the  Law  in   Cafes  of  Abeyance.     For  no  E  cmtra  f°r  tn<= 
Gifts  fhall  make  Things  to  be  in  Abeyance  but  fuch  as  are  to  the  Advantage  of  Strangers,  and  ^"t'he Efiate- 
not  fuch  as  are  to  the  Advantage  of  the  Donors  themfelves  or  their  Heirs.     As  if  a  Man  has  a  tail  is  not  in  a. 
prodigal  Son,  who,  he  believes,  will  confume  all  his  Inheritance,  if  he  lets  it  defcend  to  him,  c^lll/^e 
there  if  the  Father  makes  a  Feoffment,  and  takes  back  an  Eftate  for  Life,  the  Remainder  to  di-  arguendo.  561(e) 
vers  of  his  Friends  during  the  Life  of  his  Son,  the  Remainder  to  the  right  Heirs  of  the  Son,  \nPer  Curiam- 
that  Cafe,  for  the  Benefit  of  the  right  Heirs  of  the  Son,  the  Remainder  fnall  be  in  Abeyance,  fo 
that  there  are  two  Things  obfervable  herein,  viz.  the  Intent  of  the  Donor,  and  the  Benefit  of  a  if!'-  Becaufe 

*-*  _  liiings  are  in 

Stranger,  and  the  Law  deferves  greatly  to  be  commended  for  having  devifed  fuch  a  Way  to  preferve  Abeyance  for  the 
the  Inheritance.     So  if  a  Man  give  Land  to  his  Son  for  Life  who  is  unmarried,  the  Remainder ^^Inlmt"? 
for  Life  to  her  who  fhall  be  his  Wife  at  the  Time  of  his  Death,  now  for  the  Benefit  of  the  Wjfethebonororhis 
the  Law  preferves  the  Eftate,  altho'  fhe  is  not  yet  known,  and  in  fo  doing  it  is  greatly  to  be  "^w b^there- 
commended,  for  it  fatisfies  the  Intent  of  the  Donor,  and  brings  Benefit  to  a  Stranger,  and  pre-  verfe  here. 
ferves  the  Eftate  until  it  can  veft.     So  that  in  this  Refpectthe  Law  is  to  be  approved  of,  and  to  be 
deemed  a  good  Law,  for  it  is  injurious  to  none,  and  beneficial  to  fome.     But  in  our  Cafe  if  the 
Eftate-tail  fhould  go  out  of  Wyat,  and  remain  in  Abeyance  or  in  nubibus,  then  it  would  be  out 
of  him,  and  could  never  by  any  Pofiibility  veft  in  a  Stranger,  but  it  fhould  return  to  his  Heir  in. 
Tail,  and  by  fuch  Deceit  he  who  was  Tenant  in  Tail  would  avoid  all  Forfeitures  for  Treafon  which 
he  might  afterwards  commit,  or  which  he  intended  to  commit,  and  in  all  Probability  he  might 
make  the  Feoffment  for  fuch  Purpofe,  fo  that  by  fuch  Contrivance  the  King,  to  whom  Lands  in 
Tail  ought  to  come  by  Forfeiture  for  Treafon  at  this  Day,  would  be  prejudiced,  and  other  Mif- 
chiefs  would  enfue  from  it. 

And  if  the  Eftate-tail  fhould  be  fuffered  to  be  in  Abeyance,  a  Principle  of  the  Law  would  be  *A]y>  Becaufe  k 
broken  thereby,  for  in  every  Gift   which  a  Man  makes  of  Land  or  Goods  there  ought  to  be  a  p7indP™oTthe 
Donor,  a  Donee,  and' a  Thing  given.     And  here  there  is  a  Donor 'tis  true,  viz.  Wyat,  and  there  Law- 
is  alfo  a  Thing  given,  viz.  the  Land,  but  point  to  me.  out,  if  you  can,  a  Donee,  or  tell  me 
who  it  is  to  whom  he  has  given  the  Eftate-tail  which  he  had  ?  Moft  certainly  there  is  no  fuch 
Perfon.     b  But  where  Land  is  given  to  one  for  Life,  the  Remainder  in  Fee  to  the  right  Heirs  b  Ante  2J  (0), 
of  J.  S.  who  is  alive,  in  that  Cafe  there  is  a  Donee  of  the  Fee,  viz.  the  right  Heir  when  he  a"d<ee.theBouk!; 
fhall  be  known,  and  when  he  has  furvived  his  Anceftor,  which  may  pofGbly  be  ;  fo  that  there  is 
a  Donee  mediate,  altho'  there  is  not  an  immediate  Donee  who  can  take  the  Eftate  at  the  fame 
Inftant  that  it  was  given,  but  forafmuch  as  he  may  afterwards  take  it,  therefore  in  Confidera- 
tion of  Lav/  he  {lands  for  a  Donee,  and  fo  the  Principle  of  the  Law  is  preferved  and  perform- 
ed. 

But  in  the  principal  Cafe  there  is  no  Donee  who  can  take  the  Eftate-tail  prefently  or  in  Time  3<%,  Becaufe  it 
to  come,  but  (fay  the  other  Side)  for  that  Reafon  the  Eftate-tail  fhall  be  in  Abeyance  for  the  Life  "«""  S  f«- 
of  Wyat,  and  after  his  Death  it  fhall.  return  to  the  Heirs  of  the  Body  of  Wyat  again  ;  then,  I  fay,  features forTrea- 
Wyat  would  thereby  avoid  his,  Forfeiture  of  the  Land  for  Treafon,  and  his  Son  would  be  fure  to  [rthe°CrowT.nS 
have  the  Land  after  his  Death,  and  if  fuch  Doctrine  was  allowed,  then  a  Man  might  prevent  all 
Forfeitures  to  the  Crown  for  Treafon.     For  if  he  is  Tenant  in  Tail  of  the  Gift  of  the  King,  he 
may  make  a  Feoffment  of  it,  and  afterwards  commit  Treafon  with  Security,  for  he  knows  that: 
his  Son  fhall  have  the  Land.     And  if  he  is  Tenant  in  Tail  of  the  Gift  of  a  common  Perfon,  there 
the  Cafe  is  the  fame,  for  then  he  may  grant  over  all  his  Eftate  to  another  before  the  Treafon 
committed,  fo.that  the  Treafon  committed  afterwards,  and  his  Attainder  thereupon,  fhall  not 
hurt  the  Iflue  in  Tail,  but  he  fhall  have  the  Eftate-tail,  and   may  enter  immediately  after  the 
Death  of  his  Father.     And  if  he  is  Tenant  in  Fee-fimple,  and  grants  over  all  his  Eftate  to  an-  c  Litti  §  $,9l 
other,  and  afterwards  commits  Treafon,  and  is  attainted,  in  that  Cafe  alfo  the  King  fhall  not  have 
the  Efcheat,  if  the  Law  be  fo  as  Littleton  and  the  Counfel  on  the  other  Side  take  it,  for  c  Little- 
ton puts  the  Cafe  that  Tenant  in  Tail  grants  all  his  Eftate  to  another,  in  which  Cafe,  he  fays, 
the  Tail  fhall  be  in  Abeyance,  and  he  does  not  put  the  Cafe  that  he  grants  his  Eftate  to  another 
and  to  his  Heirs,  but  he  leaves  the  Word  (Heirs)  out  of  the  Grant,  which  he  did  not  do  thro* 
Carelcffnefs,  (for  he  was  a  very  circumfpecl  Man,  and  was  not  apt  to  make  fuch  Miftakes)  buc 
he  omitted  it  as  a  Word  not  material,  and  then  when  Tenant  in  Fee-fimple  grants  all  his  Eftate 
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to  another,  the  Grantee  (hall  not  have  a  Fee-fi triple  for  Want  of  the  Word  (Heirs),  but  he  (hall 
only  have  an  Eftate  for  Life  (tho'  his  Eftate  (hall  be  without  Impeachment  of  Waft  in  that  Cafe, 
<J  Ante  5S6.      as  .well  as  the  Eftate  of  the  Grantee  d  of  Tenant  in  Tail  (hall  be},  and  the  Fee-fimple  (hall  be  in 
nuhbus  or  in  Abeyance  as  well  as  the  Eftate-tail  fhall  be,  and  then  if  he  commits  Treafon,  and 
dies,  the  Fee-fimple  fhall  efcheat  to  the  common  Lord  of  whom  the  Land  is  held,  becaufe  the 
Blood  is  corrupted  between  him  and  his  Heir,  lb  that  his  Heir  cannot  have  it  by  Defcent,  and 
the  King  (hall  not  have  it  as  a  Forfeiture  for  the  Treafon,  becaufe  he  who  committed  the  Trea- 
fon had  not  the  Fee  at  the  Time  of  the  Treafon  or  afterwards.     So  that  it  is  evident  if  fuch  Doc- 
trine was  allowed  as  is  maintained  by  the  Counfel  on  the  other  Side,  it  would  tend  to  prevent  all 
« see  Ante  556  Efcheats  for  Treafon  from  coming  to  the  Crown,  the  Inconvenience  of  which  is  an  Argument 
Cul'Jm1  (c)  fer  inat  tne  ^aw  's  e  not  *°  as  Littleton  holds,  and  as  the  Counfel  on  the  other  Side  affirm. 

And  if  the  Law  will  allow  the  Proprietor  of  an  Inheritance  in  Land  to  convey  his  Inheritance 
Goodrandechauin  Abeyance,  and  by  that  Means  to  avoid  any  Forfeiture  thereof,  why  does  it  not  alfo  allow  the 
titecanribt pari  Proprietor  of  Goods  or  Chatties  real  and  perfonal  to  deveft  the  Property  out  of  himfelf,  and  to 
convey  them  in  Abeyance,  fo  as  to  avoid  all  Executions  and  Forfeitures  which  may  be  had  a- 
gainft  him  ?  For  my  own  Part  I  can  fee  no  Difference  between  the  Cafes,  but  there  is  as  much 
Reafon  to  allow  the  one  as  the  other,  and  if  the  Law  (hould  approve  of  either  of  them,  it  would 
be  a  very  abfurd  and  unwife  Law,  and  productive  of  much  Mifchief  and  of  no  good.  And,  he 
faid,  tho'  in  fome  Cafes  the  Law  fuffers  a  Fee-fimple  or  Fee-tail  to  be  in  nubibus,  (which,  he  faid, 
is  only  for  the  Benefit  of  Strangers)  yet  to  fuffer  it  in  the  prefent  Cafe  would  be  draining  the 
Law  contrary  to  it's  original  Intent  and  Inftitution. 

And  afterwards  Authorities  were  cited  as  well  on  the  one  Side  as  on  the  other  to  prove  the 

Effect  and  Operation  of  a  Releafe  by  Tenant  in  Tail  of  all  his  Right,  or  of  his  Eftate.     But  the 

a  p      Ed       Counfel  for  the  Queen  faid  that  thofe  Cafes  only  and  principally  are  material  which  concern 

12.  pi.  z.  ' 3'  the  Ads  of  Tenant  in  Tail  where  the  Reverfion  is  in  the  Crown,  and  to  this  the  Cafe  of  a  1 8  Ed.  3. 

of  Receipt  was  cited. 
™TanTheRe-  But  i,:  was  faid  on  BehaIf  of  the  Queen,  that  whatfoever  the  Tenant  in  Tail  himfelf  may  fay 
vehioninthe  after  fuch  Acts  done  by  him,  yet  the  King  fhall  fay  that  the  Reverfion  is  in  him,  and  he  fhall  have 
FeoffmenTtho'3  a^  tne  Benefits  °f  the  Poffefiion  which  the  Reverfion  draws  to  it  or  ought  to  have,  and  no  Mat- 
the  intaii  be  in  ter  in  Deed  which  the  Tenant  in  Tail  does  or  can  do  fhall  deprive  him  of  fuch  Advantages.  So 
^t%?"fifS  l0  that  the  Cafe  is  different  between  the  Tenant  in  Tail  himfelf  who  does  the  Act  and  the  King  who 
whkh  the  Te-  does  no  Aft.  For  altho'  the  Tenant  in  Tail,  where  he  has  granted  all  his  Eftate  to  another, 
himfeifcTn11  fr^l  not  have  an  Action  of  Waft,  or  altho'  it  be  admitted  that  he  fhall  not  be  received  upon  De- 
claim from  it  fault  of  the  Grantee,  yet  this  does  not  prove  but  that  the  King  fhall  fay  that  the  Eftate-tail  always 
Feoffment,0^"  continued  in  him,  as  to  the  King,  and  as  to  all  Profits  or  Advantages  which  accrue  to  the  King 
tor  1  he  B^efit  by  Way  of  Reverter,  or  Forfeiture,  or  Wardfhip,  or  Aid  to  marry  his  Daughter,  or  otherwife. 
tVintaiT fhaii  And  upon  this  Difference  between  the  King  and  the  Tenant  in  Tail  himfelf  the  Apprentice  relied 
be  faid  to  conti-  ftrongly.  And  Cafes  were  cited  to  prove  the  feveral  Points  before  touched,  which  Cafes  I  do  not 
th'eRevedion'  intend  to  recite  here,  becaufe  they  appear  before  in  the  Report  of  the  Arguments  in  the  firft  Suit 
continues :  in  the  Upon  yvhich  Judgment  was  given  in  the  15th  Year  of  the  prefent  Queen. 

Antc^'S8,\zr£«-      And  at  the  End  the  Apprentice  faid  that  there  was  a  Defect  in  the  Pleading,  which  would  prevent 

e*do.  £ne  Reverfal  of  the  Judgment,  let  the  Matter  in  Law  turn  out  how  it  might,  and  the  Defect  was, 

Sfpeieaa£ot that  k  is  not  effectually  (hewn  that  Wyat  had  Iffue  alive,  for  if  he  had  not  (as  it  fhall  be  in- 

5 ji  due  Time,  it  tended  that  he  had  not,  if  it  is  not  fhewn  to  the  contrary)  then  without  Queftion  the  King  fhall 

n^v!g"s?i\ " be  in  as  in  his  Reverter.     And,  Sir,  the  Information  impeaches  the  prefent  Plaintiffs  in  Error 

1  Finch  49.       ("who  were  the  Defendants  in  the  firft  Suit)  of  an  Intrufion  into  the  Lands  in  Queftion  lately  par- 

HwrtiVMax.     cel  of  trie  Lands  and  Poffeflions  of  Sir  Thomas  Wyat  Knight  late  attainted  of  High  Treafon,  and 

*r-9>  the  Defendants  pleaded  in  Bar  that  George  Moulton  was  feized  in  Fee,  and  enfeoffed  Edmund  Wal- 

fingham  in  Fee,  who  died  feized,  and  the  Tenements  defcended  to  the  faid  Thomas  Walfingham 

the  Defendant  below  and  now  Plaintiff  in  Error,  and  fo  he  and  Gillibrand  as  his  Servant  juftified, 

and  traverfed  the  Intrufion,  and  averred  that  George  Wyat  the  Son  of  the  faid  Sir  Thomas  Wyat, 

who  was  attainted,  was  alive.     Now  for  any  Thing  that  is  yet  fhewn  it  is  not  material  whether  he 

had  a  Son  alive  or  not,  for  it  may  be  and  (hall  be  intended,  for  any  Thing  that  is  hitherto  fhewn, 

that  Sir  Thomas  Wyat  was  feized  in  Fee,  and  therefore  the  Averment  that  he  had  Iffue  is  vain  and 

idle.     But  when  the  Queen's  Attorney  came  and  replied  that  Sir  Thomas  Wyat  was  feized  in  Tail 

of  the  Gift  of  the  King,  and  that  the  Reverfion  was  in  the  Crown,  then  was  the  proper  Time  for 

the  Defendants  to  (hew  by  Way  of  Rejoinder  that  the  Iffue  inheritable  to  the  Tail  was  alive,  to 

the  Intent  to  inform  the  Court  that  the  Land  was  not  reverted  to  the  Crown  for  Want  of  Iffue, 

but  as  it  is  averred  here  it  is  in  vain  and  immaterial,  and  juft  the  fame  as  if  it  had  not  been 

bs.  p.  1  Finch  fhewn  at  alt     b  As  if  a  Man  brings  an  Action  of  Debt  upon  an  Obligation,  and  fays  that  the 

h'^J'm169'  Defendant  was  of  full  Age  and  made  the  Deed,  the  Defendant  may  fay  that  he  was  within  Age, 

,69.  without  anfwering  to  the  full  Age,  becaufe  it  is  not  effectually  (hewn,  and  therefore  the  Plaintiff 

may  reply  and  fay  that  the  Defendant  was  of  full  Age,  and  not  within  Age,  and  fo  the  Negative 

e  Heatii\sMax.  which  ferves  for  a  Traverfe  fhall  come  in  that  Way.     c  So  in  Aflize  if  the  Tenant  pleads  a  Feoff- 

»&9.  ment  of  the  Father  of  the  Plaintiff  without  Condition,  the  Plaintiff  may  fay  that  the  Feoffment 

was  upon  Codition,  for  the  Breach  whereof  he  being  Heir  entered,  and  he  fhall  not  traverfe  the 

Simplenefs  of  the  Feoffment  without  Condition  alledged  by  the  Tenant.     So  in  the  principal  Cafe 

the  Information  and  the  Bar  don't  minifter  any  Caufe  upon  which  the  Averment  ought  to  be 

taken,  and  therefore  it  is  as  if  it  had  not  been  fhewn,  in  which  Cafe  the  Crown  fhall  be  adjudged 

in 
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in  by  Reverter  for  Default  of  Iffue,  and  then  there  is  no  Error  in  the  former  Judgment,  nor  does 
the  Matter  in  Law  aforeiaid  come  in  Queftion.     But  he  faid  that  he  relied  not  only  upon  this a  See  Ame  s^S- 
Point,  but  upon  the  Matter  before,  which  proves  that  the  Crown  mail  be  in  by  way  of a  Reverter,  (bd)^e  A"tc  i6° 
as  in  b  Auftitis  Cafe. 

And  he  faid  that  in  Juftirfs  Cafe  the  Saving  of  all  Leafes  to  Strangers,  which  is  as  well  in  theTenant  ;nTaii 
private  Act  of  Attainder  of  Wyat  as  in  the  Ad  of  33  H.  8.cap.  20.  and  of  26  H.  8.  cap.  13.  by  the  Reverfion  i'n 
which  Tenant  in  Tail  mall  forfeit  for  Treafon  the  Lands  entailed,  could  not  preferve  the  Leafe  Sak«?Leafe 
of  Auftin,  as  it  was  there  held,  becaufe  the  Eftate-tail,  out  of  which  the  Leafe  was  made,  was  de-forYear3  with^ 
termined  by  Reverter,  and  when  the  principal  Eftate  is  ended,  all  particular  Eftates  derived  out  ^Vg^to  a. 
of  it  are  ended  together  with  it,  for  when  the  Eftate  itfelf  is  no  more,  nothing  can  be  faved  out and  c°mmits  _ 
of  it,  becaufe  there  is  nothing  exifting  out  of  which  any  Thing  mould  be  faved,  for  out  of  no-atuLted;andhis 
thing  nothing  can  be  faved,  and  therefore  fuch  Savings  ought  to  be  intended  of  other  Leafes  than  Land  is  &iven  t0 
of  thofe  which  are  derived  out  of  the  Eftates  determined.     c  And  he  refembled  thefe  Sort  of  Sav-  ka  ofpTriiL 
ings  to  a  Saving  or  Provifo  which  is  in  the  Act  of  1  Mary,  which  declares  that  the  pretended  Act™enr>  {™n%A\ 
of  Attainder  or  Thomas  Duke  of  Norfolk,  made  in  38  H.  S.  for  certain  Caufes  (hewn  in  the  faid  gers,  the  Leafe" 
Act  of  1  Mary  was  no  Act,  but  utterJy  void,  in  which  Act  of  1  Mary  there  is  a  Provifo-  that  the  ^vAj .ca.nnot  ^e 
faid  Act  fhall  not  extend  to  take  from  the  Patentees  of  King  Hen.  8.  and  of  Edw.  6.  any  Lands  Eftate'-ta°i,  out 
or  Tenements  which  thofe  Kings  had  by  the  Attainder  of  the  faid  Duke,  and  which  they  had  ferlh^h^Ka 
granted  to  others,  but  that  the  Eftate  and  Right  of  fuch  Patentees  fhall  be  faved,  as  if  the  fame/^  determined 
Act  of  1  Mary  had  not  been  made.     Which  Provifo  and  Saving  ferved  to  d  pleafe  many  of  the  M^confeTuenU ' 
io-norant  Patentees  who  were  Members  of  that  Parliament,  but  in  Fact  it  was  utterly  void,  for  if  the  Leafe  "is  de- 
the  fuppofed  Act  of  Attainder  was  void,  as  the  faid  explanatory  Act  of  1  Mary  declared  it  to  be,  thTwglaii 
then  the  Crown  never  had  any  of  the  Lands  of  the  Duke  by  any  Attainder  of  him,  in  which  Cafe be  intended  of 
all  Patents  of  fuch  Lands  made  by  the  faid  Kings  were  void,  and  therefore  the  Provifo  or  Saving  ^ullhtT^ 
was  void,  becaufe  it  could  not  fave  to  them  that  which  they  had  not,  and  he  faid  it  was  a  e  fiat-  der>ved  out  of    ■, 
tering  Provifo,  which  ferved  to  make  Fools  merry.     f  And  to  the  like  Purpofe  he  cited  a  Cafe  be-  miened.ais.dp.er~ 
tween  Union  and  Hyde,  which  was  in  the  King's  Bench  upon  a  Writ  of  Error  in  the  Time  of  the  Litt- R-  i4- 
prefent  Queen,  in  which  he  himfelf  argued,  where  in  the  Statute  of  34  Ft.  8.  cap-  5.  of  Explana-  Antipole). 
tion  of  laft  Wills  of  Land  (in  which  it  is  declared  that  by  the  Act  of  32  H.  8.  of  Wills,  a  Will  c  ScelCo 
fhall  be  taken  to  be  good  for  two  Parts  of  the  Land  held  by  Knight's  fervice,  altho'  it  be  made  Moor  309. 
of  the  whole)  there  is  a  Provifo  that  the  fame  Act  of  34  H.  8.  fhall  not  extend  to  the  Will  of  ^'/^iLfthat 
Thomas  Union,  which  was  made  after  the  firft  Act  of  32  H.  8.  and  before  the  explanatory  Act  of  a  Saving  in  an 
34  H.  8.  and  Hyde  claiming  the  two  Parts  by  the  Will  obtained  Judgment  in  the  Common  Pleas  rimfwhkh"is 
in  a  Writ  of  Partition  for  the  two  Parts,  whereupon  Sir  Edward  Union  Knight  being  Heir  torePugnanttothe 
Thomas  Union,  apprehending  that  the  Will  was  void,  becaufe  it  was  made  of  the  whole  Land,  ^vo^vide^' 
and  that  he  was  at  Liberty  by  the  faid  Provifo  to  fay  lb,  brought  a  Writ  of  Error,  and  it  was  K^iw.  i74.pi.4. 
adjudged  that  it  was  not  Error,  and  therefore  that  Error  was  marked  in  the  Roll  as  of  no  Weight,  d  see  ic0. 24.b. 
(but  other  Errors  delayed  the  Affirmance  of  the  Judgment)  for  when  the  Act  of  34  H.  8.  ex-  Palm-  ^5. 
plained  and  declared  that  Wills  made  of  the  whole  Land  after  the  Act  of  32  H.  8.  and  after  the  ^  4834Hardr' 
fame  explanatory  Act  alfo  mould  be  good  for  two  Parts,  the  Judges  could  not  fay  otherwife ;  e  Davh  2 
from  whence  it  follows  that  the   Provifo  touching  the  Will  of  Thomas  Unton  could  not  be  of  any  3  Keb.  236. ' 
Avail  to  Sir  Edward,  nor  gave  him  any  Power  to  difpute  the  Validity  of  the  Will  as  to  the  f  see  the  cafe 
two  Parts,  for  to  have  difputed  that  would  have  been  flying  directly  in  the  Face  of  the  Act.  here  cked  Bro- 
So  by  the  fame  Reafon  in  Aufiin'%  Cafe  the  Act  which  hath  made  the  Reverter  hath  deftroyed  the  B.V^aV^g- 
Force  of  the  Saving.     Wherefore  it  was  prayed  that  the  Judgment  might  be  affirmed.  °y-  »s°- pi.  *9- 

And  after  thefe  Arguments  Day  w..s  given  until  the  fecond  Saturday  in  Eafier  Term  next  fol-  %i-  I'xnd'j.pi! 
lowing,  and  in  the  mean  time  the  Lord  Treafurer  defired  the  Juftices  to  take  the  Matter  and  |' : }  ^on- 2q- 
the  Arguments  into  Confederation.     And  in  the  Vacation  next  following  this  Term,  viz.  on  Thurf- 
day  the  19th  Day  of  February  in  the  21  ft  Year  of  the  Reign  of  Queen  Elizabeth,  died  Sir  Nicholas 
Bacon  Knight,  of  the  County  of  Suffolk,  and  of  the  Society  of  Grays-Inn,  a  Man  of  great  Elo- 
quence, Gravity,  and  Wifdom,  who  then  was,  and  during  all  the  Reign  of  the  faid  Queen  Eli- 
zabeth had  been,  Lord  Keeper  of  the  Great-Seal,  and  before  that  was  Attorney  of  the  Court  of 
Wards.     In  whofe  Place  Ihomas  Bromley  Efquire,  born  in  the  County  of  Salop,  Apprentice  of  the 
Inner-Temple,  and  Sollicitor  General  to  Queen  Elizabeth,  was  furrogated,  and  made  Knight, 
and  Lord  Chancellor  of  England.     And  he,  and  the  Lord  Treafurer,  and  all  the  Barons  of  the 
Exchequer,  and  all  the  faid  Juftices  of  the  King's  Bench,  the  19th  Day  of  May  in  Eajler  Term 
in  the  21ft  Year  of  the  Reign  of  Queen  Elizabeth,  affembled  together  in  the  Exchequer  Chamber 
for  the  Caufe  aforeiaid,  upon  Account  of  a  new  Writ  of  Error  then  brought  before  the  faid  Lord 
Chancellor  and  the  Lord  Treafurer  upon  the  faid  Matter :  (For  the  firft  Writ  of  Error  abated  by 
the  Death  of  the  faid  Sir  Nicholas  Bacon  Lord  Keeper  of  the  Great  Seal,  for  in  the  Writ  of  Error  Wt;rofErro  ' 
he  was  named  by   his  Chriftian  Name  and  Surname,  and  alfo  by  the  Name  of  Lord  Keeper  of  the  Exchequer 
the  Great-Seal,  and  therefore  by  his  Death  the  Writ  was  abated,  and  this  new  Writ  purchafed.)  b^i^DeatTof 
And  Error  was  affigned  in  the  Matter,  to  which  the  Queen's  Attorney  rejoined,  in  nullo  efl  er-  theLord Keeper. 
ratuvi.     Which  new  Writ  of  Error,  Affignment  of  Error,  and  Rejoinder  here  follow. 

"  Elizabeth  by  the  Grace  of  God  of  England,  France,  and   Ireland  Queen,  Defender  of  the  New  Wr:t  of 
"  Faith,  &c.  To  her  very  beloved  and   faithful  Counfellors  Thomas  Bromley  Knight  Lord  Chan-  Error. 
"  cellor  of  England,  and  William  Lord  Burghley  Treafurer  of  England,  Greeting.     Becaufe  in  the 
"  Record  and  Procefs,  and  alfo  in  giving  judgment  of  the  Plaint  of  a  certain  Information  which 
"  was  in  our  Court  before  the  Barons  of  our  Exchequer,  againft  Thomas  Walftngham  Knight,  by 

•«  the. 
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the  Name  oi  Thomas  Walfingham  Efquire,  and   John  Gilhbrand    »  the  Term  of St.  Hillary  m 
«      e  ii  h  Year  of  our  Reign  by  Gilbert  Gerard  Efqu.re  our  Attorney-General  for  us  in   the 
.c  r        rnnrr  exhibited    by  which  he  gave  -the  Court  there  to  underftand  and  be  informed,  that 
^ScMS^Tcnement^lIed  the  Curtelage  of  JS^p^othttftft  called  Great- 
3  S»     iV Ac^  of  Land,   16  Acres  of  Meadow,  30  Acres   of  Wood  with  the  Appurte- 
«  fances  in  Eajlpeckham  aforefaid  in  the  County  of  Kent,  late  in  the  feveral  Occupat.ons  of  An- 
*c  w        w/,/^»  Ffnnirp    7^;^  Gwb,  and  others,  and  one  Meadow  called  Multon-mead  in  £*> 
^  ^Iffl^Srf  the  Lands  and  PoMions  of  UomasWpt  Kmght  of  High- 
a  P4fJZ  attainted    the  1 7th  Day  of  AW^r  in   the  ift  Year  of  our  Reign,  and  Jong  before, 
"  S^af™^iiour  H'ands  and  Poffefiion  were    and  of  Right  ought  to  be    by  Rea- 
«•  fon  othey  Attainder  aforefaid,  in  Right  of  our  Crown  of  England as  in  many  Records,  Rolls 
«  and  Remembrances  of  the  faid  Exchequer  more  fully  appeared  of  Record    nevmhelefs   he  faid 
«  Thomas  Walfingham  and  >*»  Gi/fi  W  our  Laws  not  fearing,  but  our  Difinhentance  intendmg 
and^vin|  with  Force  and  Arms,  &c.  in  and  upon  our  PofTeflion  of  the  PremifTes  en- 
tered    ?nuded,  and  made  Ingrefs,  and  the  Iffues  and  Profits  thereof  arifing  to  their  own  pro- 
per  Ufes  perceived  and  had,  that  Trefpafs  from  the  fame  1 7th  Day  of  November  unto  the  ex- 
hibition- the  Information  aforefaid  and  afterwards  continuing,  in  Contempt  of  Us,  and  againft 
our  Laws,  wherefore  our  Attorney  aforefaid  for  Us  prayed  the  Advice  of  our  Court  of  Exche- 
quer aforefaid  in  the  PremifTes,  and  that  the  aforefaid  Thomas  Walfingham  zndjohn  Grthbrand 
q  •  L Z™.  fri  n„r  Court  of  Exchequer  aforefaid  to  anfwer  Us  in  the  PremifTes,  as  it  is  faid, 
Erf  mantfeft  hath  inTrvene^t  tie  great  Damage  of  the  faid  Thomas  Walfingham .and  John 
GltilZd    as  by  their  Complaint  we  are  informed  :  And  whereas  ,n  a  Statute  made  in  a  Par- 
t amemof  Lo^  liW  late  King  of  England  the  third  our  Progenitor  at J*m**» '*  the 
ft  Year  of  his  Reign  held,  among  other  Things  it  was  agreed  and  eftabhfhed,  that  in  all 
Cafes  touching  the  King  or  other  Perfons,  where  a  Man  complains  of  Error  done  in  the  Ex- 
ch  qu  ?    theChancello?and  Treafurer  fcall  caufe  to  come  before  them  m  any  Chamber  of 
Co?nci 1  nigh  the  Exchequer  the  Record  of  the  Procefs  out  of  the  Exchequer,  taking  to  them 
die fuftices  ^d  other  fage  Perfons,  fuch  as  to  them  feemeth  to  be  taken,  and  ihall  alfo  call 
before   hem  the  Barons  of  the  Exchequer  aforefaid  to  hear  their  Informations,  and  the  Caufes 
of  their  Judgments,  and  thereupon  lhall  duly  examine  the  Bufinefs    and  if  any  Error  be  found 
°hey  lall  corredt  the  fame,  and  amend  the  Rolls,  and  afterwards  fend  them  back  into  the 
faid  Exchequer,    that  Execution  thereof  may  be    done  as   appertaineth,    as  in  the  Statute 
aforefaid  more  fully  is  contained  :  We  therefore  being  willing  that  the  Error,  if  there  be  any 
Sould  be  corrected  according  to  the  Form  of  the  Statute  aforefatd    and  that  full  and  fpeedy 
Tuftice  be  done  to  the  Partie!  aforefaid  in  the  PremifTes,  command  You,  that  if  Judgment 
o    t  ereupon  given    then  the  Record  and  Procefs  aforefaid,  with  all  Things  concerning  them, 
«  before  You  the  foefaid  Chancellor  and  Treafurer  in  the  Chamber  of  Counci   nigh  the  Ex- 
«  chequer  aforefaid,  called  the  Council-chamber,  on  Wfy  ^.p^%* ^^^£ 
..  of  lay,  you  caufe  to  come    to  the  End ^^^^ ^^^J^^^ 
tc  ino-  feen  and  examined  the  Record  and  the  rroceis  aroreiaiu,  <«u  & 

«  t^n  of  our  aforefaid  Barons  of  our  Exchequer  aforefaid,  further  in  that  Behalf  by  the  Advice 
«  of  the  fuftices  and  fuch  other  fage  Perfons,  you  may  caufe  to  be  done  what  °f  Right,  and  ac- 
«  cording  to  the  Form  of  the  Statute  aforefaid  ought  to  be  done.  Witnefi  ourfelf  at  Weftmmfier 
"  the  ift°Day  of  May  in  the  21ft  Year  of  our  Reign.  '  k_  '  . 

"At-  which  faid  iqth  Day  of  May  before  the  aforefaid  Chancellor  and  Treafurer  in  the  Cham- 
£5"  ««ber  &c  came  the  aforefaid  Thomas  Walfingham  and  John  Gillibrand _  in  their  proper  Perfons, 
<'<  TnA  immediately  fav,  that  in  the  Record  and  Procefs  aforefaid,  and  in  giving  the  Judgment  a- 
«  foref  STtl  manifeftly erred  in  this,  viz.  that  whereas  they  the  aforefaid  Thomas  Walfingham^ 
«  7  hi  Gillibrand  m  the  fame  Court  pleaded  a  fufficient  Plea  in  Bar  of  the  Information  a  orefaid, 
A  I  in  the  aforefaid  Record  appears,  to  which  fed  Bar  the  aforefaid  Attorney  of  the/aid  Lady 
«  tlecieenfor  the  fame  Lady  the  Queen  in  the  fame  Court  infufficiently  rephed  in  Manner 
«  and  Form  as  alfo  above  in  the  fame  Record  is  mentioned,  upon  which  faid  Replication  they 
«  the  aforefaid  Thomas  Walfingham  and  John  Gillibrand  demurred  in  Law,  and  that  notwithftand- 
«  -X  ffwas  adjudged  by  the  Barons  aforefaid  that  they  the  faid  Thomas_  Walfingham  and  John 
•  «  gSw  of  he  Intrusion,  Trefpafs,  and  Contempt  in  the  Information  aforefaid  fliould  be 
«  convifted  By  Reafon  whereof  and  of  other  Errors  in  the  Record  aforefaid  appearing,  they  the 
«  frme  Thomas  Walfingham  and  John  Gillibrand  pray  that  the  Judgment  aforefa.d  may  be  reverfed 

„  J  f^tl^M  Attorney  of  the  faid I  Lady ^the  Queen  fays,  that  in  the  Record and|o^s 

$\rr«»F.       u     f      f  id    and  in  givingthe  Judgment  aforefaid  it  is  in  nothing  erred.     And  he  prays  toi   the 

'*.  Tm    Lady  the  cgeen  That  the  Court  of  the  Lady  the  Queen  here  may  proceed  to  the  Exami- 

«  narion  as  well  ofThe  Record  and  Procefs  as  of  the  Matter  aforefaid  above  affigned  for  Errors, 

«  and  that  the  aforefaid  Judgment  in  all  Things  may  be  affirmed.'  t*  Gerard. 

And  it  was  payed  onBehalf  of  the  Plaintiffs  in  Error  that  the  firft  Record  might  be  amended 
in  the  Averment  that  Wyat  had  Iffue,  and  that  the  Queen's  Attorney  might  confels  it  by  the  Re- 
plication fo  that  by  that  Means  it  might  be  effectually  fhewn  that  Wyat  had  Iffue  ahve.  And 
£S  Day  was  given  over  until  the  laft  Saturday  in  Eafter  Term  ,n  the  21ft  Year  of  the 
Rei3  Queen  E^beth.  At  which  Day  Anfwer  was  given  by  the  Queen's  Attorney  that  he 
would  not  amend  the  Record,  but  that  ft  mould  ftand  as  it  was.  ^ 
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And  then  the  faid  Lord  Chancellor  faid,  we  have  taken  the  Record  into  Confideration,  and  judgment  affir- 
have  conferred  with  all  the  Juftices  of  the  King's  Bench,  and  with  Sir  Roger  Manwood  now  Lord  med« 
Chief  Baron,  who  knows  the  Opinions  of  his  Companions,  and  we  are  all  agreed  to  affirm  the 
Judgment  below.  And  therefore  he  ordered  Fanjhaw  the  Queen's  Remembrancer  to  enter  the 
Judgment  accordingly.  And  the  Apprentice  defired  of  the  Lord  Chancellor  and  of  the  Lord 
Treafurer  to  know  the  Caufe  of  their  Judgment,  viz.  whether  it  was  upon  the  Matter  in  Law, 
or  for  the  infufficiency  of  the  Averment  that  Wyat  had  IfTue,  or  for  both,  but  they  would  not 
ihew  the  Reafons  thereof;  and  the  Lord  Trealurer  faid  that  they  themfelves  knew  the  Caufe 
thereof  well  enough,  but  that  it  was  not  necefTary  for  them  to  Ihew  it  openly.  •  Wherefore  Judg- 
ment was  given,  which  was  entered  as  follows. 

At  which  Day  in  the  aforefaid  Council-chamber  at  Weftminfter  came  the  aforefaid  Lord  Chan-  The  reft  of  the 
cellor  and  Lord  Treafurer,  &c.     And  as  well  the  aforefaid  Gilbert  Gerard  Attorney  General,  Record« 
&c.  as  the  aforefaid  Thomas  Walfingham  and  John  Gillibrand  before  the  fame   Chancellor  and 
Treafurer  in    their  proper  Perfons  likewife  came.     Whereupon  the  aforefaid  Chancellor  and 
Treafurer  having  feen  and  diligently  examined  and  more  fully  underftood  as  well  the  Record 
and  Procefs  aforefaid  as  the  Matter  aforefaid  above  affigned  for  Error,  and  having  heard  the  In^ 
formations  of  the  aforefaid  Barons  of  the  Lady  the  Queen  of  her  Exchequer  aforefaid,  and  hav- 
ing taken  to  their  Counfel  in  this  Behalf  the  Juftices  and  other  fage  Perfons,  and  having  had  ma- 
ture Deliberation  thereon,  for  that  it  feems  to  the  fame  Chancellor  and  Treafurer  that  in  the  faid 
Record  and  Procefs  and  in  giving  the  Judgment  aforefaid  it  is  in  nothing  erred,  it  is  confidered  Tudgmentj 
that  the  Judgment  aforefaid  in  all  Things  be  affirmed,  and  (land  in  all  it's  Force  and  Effect, 
the  faid  Caufe  or  Matter  above  affigned  for  Error  in  any  wife  notwithftanding,  &c. 

And  afterwards  I  heard  that  the  Lord  Chancellor,  and  the  Lord  Treafurer,  and  the  Juslices  of  the  Mta  bene. 
King's  Bench,  and  the  Barons  unanimoujly  agreed  that  the  Averment  in  the  Bar  that  Wyat  who  was 
attainted  had  Iffue  alive  was  not  effeclually  fhewn,  and  that  it  was  of  no  more  Weight  than  if  it  had  not 
been  fhewn  at  all.     *  But  it  is  faid  that  they  did  not  all  unanimoujly  agree  in  their  Opinions  upon  the  *  SeeHob.  304, 
Matter  in  Law. 
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A  Report  made  by  an  uncertain  Author  of  Part  of  an  Argument  of  Edmund  Plowden 
Apprentice  of  the  Middle  Temple,  which  was  made  by  him  at  Serjeant's  Inn  in  Fleet- 
Street,  on  Thurfday  the  igth  Day  of  October  in  the  6th  Tear  of  the  Reign  of  Queen 
Elizabeth,  before  Sir  Robert  Catline  Knight  Chief  Jujiice  of  England,  and  Sir  James 
Dyer   Knight  Chief  Jujiice  of  the  Common  Bench,  in  a  Cafe  depending  by  Bill  in  the 
Chancery  between  William  BafTet  and  William  Morgan  and  their  Wives,  Daughters   to 
Sir  Rice  Manxel  Knight  and  Anne  his  Wife,  Plaintiffs,  and  Edward  Manxel  Defen- 
dant, the  Matters  in  Law  arifmg  whereupon  were  abbreviated,  and  by  the  Order  of  Sir 
Nicholas  Bacon  Knight,  then  Keeper  of  the  Great  Seal,  made  by  the  Affent  of  the  f aid 
Parties  the  30/^  Day  of  June  1563  in  Trinity  Term  in  the  $th  Tear  of  the  Reign  of 
the  faid  Queen  (as  appears  there  in  the  Book  of  Regifler  of  Orders  of  the  fame  Termfo.  74^ 
were  referred  to  be  argued  before  the  faid  Chief  Jujiice s,  for  their  Opinions  therein. 
And  the  Cafe  was  abbreviated,  and  the  Points  in  Law  divided  as  hereafter  follows. 

And  Note  that  this  Report  is  no  Part  of  Mr.  Plowden's  Commentaries,  nor  printed 
by  his  Command,  but  at  the  Requejl  of  certain  Students,  who  thought  it  to  contain  Matter 
of  much  Ufe,  and  worthy  to  be  made  public,  although  no  Report  could  be  obtained  of  the 
whole  Argument,  nor  of  the  Arguments  of  others  upon  the  fame  Matter,  nor  of  the  Refo- 
lution  of  the  faid  Juftices  thereupon. 

SI  R  Rice  Manxel  was  feized  to  him  and  to  his  Heirs  of  his  Body  lawfully  begotten  of  and  in 
the  Manors  of  Oxwich,  Portineon,  Penrice,  Horton,  and  Nicholafton  in  the  County  of  Glamor- 
gan,  and  being  fo  feized  thereof,  he  enfeoffed  William  Bajfet  and   Thomas  David  dp  Hoel,  which 
William  Bajfet  and  Thomas  David  ap  Hoel  together  with  the  faid  Sir  Rice  Manxel,  the  1  ft  Day  of 
July  in  the  9th  Year  of  the  Reign  of  King  Henry  8.  made  a  Feoffment  of  the  PremifTes  (except 
certain  Parcels  thereof)  to  John  Bridges  and  Henry  Bridges  and  others  in  Fee,  to  the  Ufe  of  the 
faid  Sir  Rice  Manxel  and  Anne  his  Wife,  Sifter  to  the  faid  John  Bridges,  and  of  the  Heirs  of 
their  two  Bodies  begotten.     Which  Anne  died,  having  Iffue  by  the  faid  Sir  Rice  Manxel  one  Son, 
who  afterwards  died  in  the  Life  of  the  faid  Sir  Rice,  and  two  Daughters  the  Wives  of  the  Plain- 
tiffs, after  whofe   Death,  viz.  in   the  26th   Year  of  King   Henry  8.  the    faid  Sir  Rice  entered 
into  the  PremifTes  upon  the  faid  John  Bridges  and  his  other  Co-Feoffees,  and  thereof  enfeoffed 
Philip  Manxel  and  John  Cradock  in  Fee,  againfl  whom  one  John  Turbervill  within  fix  Weeks  after 
brought  a  Writ  of  Entry   in  the  Pojl  in  the  Court- Marcher  within  which  the  Manors  lay,  who 
vouched  to  Warranty  the   faid  Sir  Rice  Manxel,  who  entered,  and  vouched  over  the  common 
Vouchee,  who  entered,  and  loft  according  to  the  common  Form  of  common  Recoveries,  and 
the  Tenant  and  the  Vouchee  had  Judgment  to  recover  in  Value,  which  Recovery  of  the  Deman- 
dant was  executed  accordingly,  and  the  Recovery  was   to  the  Ufe  of  Sir  Rice  Manxel  and  his 
Heirs.     And  afterwards  the  Statute  of  27  H.  8.  was  made,  which  transferred  Ufes  into  Poffef- 
feflion,  by  Force  of  which  Statute  the  faid  Sir  Rice  entered  and  was  feized  in  Fee.     And  being 
fo  feized,  the  faid  John  Bridges,  being  then  Survivor  of  the   Feoffees  to  the   faid  Ufe  in  Tail, 
by  his  Deed  in  the   iff  Year  of  the  Reign  of  Queen  Mary  releafed  to  the  laid  Sir  Rice  in  thefe 
Words,  for  me  and  my  Heirs  all  Aclions,  Quarrels,  and  Demands  which  I  have  againfi  the  aforefaid 
Rice.     And  afterwards  the  faid  Sir  Rice  Manxel  by  his  Teflament  in  Writing  gave  the  Manor  of 
Penrice  to  one  Mary  Manxel  now  living  for  her  Life,  and  the  Refidue  of  the  PremifTes  defcended 
to  Edward  Manxel  the  Defendant  his  Son  by  a  fecond  Wife.     And  afterwards  Edward  Bridges 
Knight  who  now  is  Lord  Chandois,  being  Son  and  Heir  to  the  faid  John  Bridges  the  Survivor  of 
the  Feoffees,  entered  into  the  PremifTes  to  the  Ufe  of  the  faid  two  Daughters  the  Wives  of  the 
Plaintiffs,  and  IfTues  in  Tail  of  the  faid  Sir  Rice  and  Anne  his  Wife ;  and  afterwards  the  faid  two 
Daughters  and  their  Hufbands  now  Plaintiffs  entered,  upon  whom  the  faid  Edward  Manxel  and 
Mary  Manxel  entered.     And  if  their  Entry  be  lawful  or  not,  is  the  Queftion. 

And  this  Cafe  was  divided  intofeven  Points.     Firlt,  whether  or  no  the  ancient  Tail  be  barred  '  Polnt° 
by  the  Recovery  in  which  Sir  Rice  Manxel  came  in  as  Vouchee. 

Secondly,  whether  or  no  the  Ufe  in  Tail,  by  which  the  Plaintiffs  claim,  is  bound  by  the  fame  2  PoInt* 
Recovery. 

Thirdly,  whereas  it  was  alledged  that  the  Recovery  was  executed  in  Lands  which  one  Philip 3  Po!ntj 
Bennet  held  for  Life  at  the  Time  of  the  Recovery  and  Execution,  and  in  which  the  Tenants  in 
the  Precipe  had  no  Eftate  but  in  Reverfion  in  Fee-Simple  depending  upon  the  faid  Eftate  for  Life, 
whether  or  no  the  Eftace-Tail  be  barred,  inafmuch  as  the  Execution  devefted  the  Eftate  in  Fee- 
Simple  out  of  the  Tenants :  And  if  it  fhall  not  be  accounted  any  Execution  againft  the  Tenants 
for  the  fame  Land  nor  for  the  Refidue,  yet  forafmuch  as  the  Vouchee,  who  was  Tenant  in  Tail, 
had  Judgment  to  recover  over  in  Value,  whether  or  no  the  faid  Edward  Manxel,  who  has  the 
Land  by  Defcenr,  fhall  be  remitted  to  the  Tail,  or  whether  the  Tail  be  barred  by  the  Judgment 
without  any  Execution,  and  if  it  be,  then  there  is  no  Remitter. 

Fourthly,  whereas  it  is  alledged,  to  prove  that  the  faid  Philip  Bennet  had  an  Eftate  for  Life,  %£*£"  zb 
that  he  was  Tenant  at  Will,  and  that  the  Words  (demife  and  to  farm  let  to  him  for  Life)  which  pi!  aV ' 

were 
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were  contained  in  a   Deed  made  to  him  by  the  faid  Sir  Rice  Manxel,  mail  enure  as  a  Confirma- 
tion to  him  for  Life,  whether  or  no  the  Words  are  fufficient  in  Law  fo  to  do. 
s  Point.  Fifthly,  forafmuch  as  the  faid  Philip  Bennet  was  but  Tenant  at  Sufferance  to  the  faid  John- 

Bridges  and  his  other  Co-Feoffees  at  the  Time  of  making  the  faid  Deed,  whether  or  no  fuch  Deed 
made  to  the  faid  Philip  Bennet  by  the  faid  Sir  Rice  Manxel,  who  was  but  Cefiuy  que  Ufe,  lhall  enure 
to  enlarge  his  Eftate,  or  if  it  mail  be  void  for  Want  of  Privity. 

6  Point.  Sixthly,  whether  or  no  the  Releafe  which  was  made  by  John  Bridges  the  Survivor  of  the  Feoffees 

to  Sir  Rice  Manxel  of  all  Actions,  Suits,  and  Demands  which  he  had  againft  the  faid  Rice,  ex- 
tinguifhed  the  Right  and  Title  of  Entry  cf  the  faid  Feoffees,  which  accrued  after  the  Death 
of  the  faid  Sir  Rice. 

7  Point.  Seventhly,  whether  or  no  the  dying  feized  of  Sir  Rice  Manxel,  and  the  Defcent  to  Edward  his 

Heir,  fhall  take  away  the  Entry  of  the  faid  Lord  Chandois,  the  Heir  to  the  Survivor  of  the 
Feoffees,  to  revive  the  firft  Ufe. 

And  thefe  Matters  fo  divided  were  argued  before  the  faid  Chief  Juftices  at  Serjeant's  Inn  in 
Fleet-Street,  in  Trinity  Term  in  the  6th  Year  of  the  Reign  of  the  prefent  Queen,  by  Bell  Utter- 
Barrifter  on  the  Part  of  the  Plaintiffs,  and  by  Thomas  Bromley  Utter-Barrifter  on  the  Part  of  the 
Defendants.     And  on  Thurfday  the  19th  Day  of  Otlober  they  were  argued  by  Plowden  Apprentice 
on  the  Part  of  the  Plaintiffs,  and  by  Wray  Apprentice  on  the  Part  of  the  Defendants. 
InEtoteS'      -And  as  to  the  firft  three  Points,  Plowden  faid  as  follows.     Forafmuch  as  the  firft  Point  corn- 
may  be  barred  by  prehends  this  Queftion,  viz.   whether  or   no  the  Right  of  the  old  Tail,  which  was  in  Sir  Rice 
coCv0eTvms"pRDi-.  Manxel,  was  bound  by  the  Recovery  in  which  the  faid  Sir  Rice  Manxel  being  vouched  entered 
&stud.Hb.i.caP.  into  the  Warranty,  and  vouched  over,  I  will  not  argue  it  as  a  principal  Point  by  itfelf,  becaufe  by 
a6Finch 40.  *    tne  univerfal  Confent  of  all  Men  learned  in  the  Law  it  is  received  as  a  firm  Bar  to  the  Tail,  and 
10 Co.  37.  b.     a  gre.it  Part  of  the  Inheritances  of  the  Realm  depend  upon  it,  fo  that  it  would  be  very  improper 
E.Rp°!  i.  " 39  'to  call  it  in  Queftion  now,  or  to  difpute  it  as  a  doubtful  Matter,  and  therefore  I  fhall  pals  over 
this  Point,  and  proceed  to  the  fecond,  in  the  Difculfion  of  which  I  fhall  fhew  fully  the  Reafons 
and  Caufes  why  the  Tail  is  bound  in  the  firft  Point. 
To  the  zd Point.     -And  as   to  the  fecond  Point,  viz.    if  the  Right  of  the  Tail  in  Ufe,  and  the  Eftate  of  the 
Feoffees  to  the  Ufe,  be  bound  by  the  Recovery,  divers  Things  are  to  be  confidered  herein. 
4  Petty  Points.  Firft,  if  the  Ufe  fhall  be  adjudged  an  Eftate-Tail  by  the  Statute  of  Wefiminjler  2.     And  if  it 
fhall,  then,  fecondly,  if  the  Recovery  fhall  bind  the  Tail  in  Ufe  by  the  common  Law.     And  if 
it  fhall  not,  then,  thirdly,  if  any  of  the  Statutes  concerning  the  Pernors  of  Profits  will  make 
the  Recovery  good  to  bind  the  Tail.     And  if  none  of  them  can  do  it,  then,  fourthly,  if  the 
Statute  of  1  Rich  3.  cap.  1.  will  make  the  Recovery  of  Force  to  bind  the  Tail  in  Ufe. 
j  Petty  Point.        And  it  feems  to  me  that  neither  the  common  Law  nor  any  of  the  Acts  extend  to  bar  the  Right 
a  ufe  in  Tail  is  0f  the  Ufe  in  Tail.     And  as  to  the  firft  of  the  faid  Points,  it  feems  clearly  that  upon  the  faid 
withfnthe^E-1    Feoffment  made  to  John  Bridges  and  others  the  Ufe  limited  to  Sir  Rice  and  his  Wife,  and  to  the 
quity  f  the      Heirs  of  their  two  Bodies  begotten,  fhall  be  an  Eftate-Tail  within  the  Equity  of  the  Statute  of 
sjplco'Litt?  Wejlminfter  2.  cap.  1.     For  it  does  not  feem  to  be  within  the  Words  of  the  Act,  which  are,  of 
20  a.crompt.   Tenements  which  are  oftentimes  given  upon  Condition,  &c.  and  the  Examples  of  Eftates  put  in  the 
piowd"°Qu'a:r.    Statute  are  of  Lands  only,  and  neither  the  Tenements  here,  viz.  the  Manors,  nor  any  Lands 
h  l8s-  are  given  in  Tail,  but  in  Fee-Simple  to  the  Ufe  of  Sir  Rice  and  his  Wife  in  Tail,  and  forafmuch 

as  neither  Land   nor  Tenement  is  given  in  Tail,  but  the  Lands  and  Tenements  are  given  in 
Fee- Simple,  and  the  Ufe  thereupon  is  limited  in  Tail,  it  is  out  qf  the  Words  of  the  Statute. 
Yet  neverthelefs  forafmuch  as  the  Ufe  is  created  out  of  the  Land,  and  is    taken   in  the  Law  to 
eniue  the  Nature  and  Quality  of  the  Land,  and  as  fuch  it  is  merely  real,  and  alfo  forafmuch  as 
the  faid  Statute  is  largely  and  extenfively  expounded  for  the  entailing  of  Things,  it  fhall  be  taken 
aco.Litt.39i.b.  t0  be   an  Eftate-Tail   by  the  Equity  of  the  Statute  rather  than  by  the  Words.     a  As  if  a  Man 
532'irVfL-  makes  a  Gift  in  Tail  with  Warranty  accordingly,  this  Warranty  is  in  Tail,  fo  that  although  the 
dm,  alii  contra:  Donee  releafes  it,  b  fuch  Releafe  fhall  not  bar  the  Iffue,  but  he  may  well  enough  vouch  by  Reafon 
I -i^'se'dcon-  thereof,  causa  qua  fupra.     c  So  if  a  Man  makes  a  Gift  in  Tail  by  Deed,  forafmuch  as  this  Deed 
tr'aPiowd.Quaer.  concerns  the  Inheritance  of  the  Land   in  Tail,  it  is  within   the  Statute,  fo  that  although  the 
cco5Litt   o  a  Donee  gives  the  Deed  to  another,  d  yet  the  Iffue  in  Tail  fhall  have  a  Writ  of  Detinue,  as  it  feems 
2R0I.  R.'3+c. '  by  the  better  Opinions  of  the  Juftices  in  4  H.  7.     e  So  if  Copyhold-Land  is  granted  by  Copy 
Piowilw?8  t0  one  anc*  ro  ^'s  -^e'rs  °*"  h's  Body,  this  is  within  the  Equity  of  the  Statute  de  donis  condiiionalibus, 
§3:1.  as  Littleton  holds  in  the  Chapter  of  Tenant  at  Will  according  to  the  Cuftom,  where  he  fhews  that  the 

d,£:4**-7-lp-  Iffue  fhall  have  a  Plaint  in  Nature  of  a  Formedon  in  defcender.  f  So  if  a  Man  grants  to  A.  and 
3*1.  Bro. char-  to  his  Heirs  of  his  Body  the  Office  of  Receiver  of  his  Manor,  or  of  Bailiff  of  his  Manor, 
tersdetore53.  wjt[^  a  p^  this  Office  fhall  be  in  Tail  by  the  Equity  of  the  faid  Statute,  and  the  Donee  cannot 
Pi.'  \\.ferCu-  '  by  his  Grant  thereof  bar  his  Iffue,  becaufe  it  is  exercifeable  in  Land.  s  But  if  a  Man  will  grant 
We  1%  c0De"  to  A-  anc*  t0  nis  ^e*rs  or"  n's  Bocty  the  Office  of  Mafter  of  his  Hawks,  or  of  Mafter  of  his 
Lkt.  393.  a."     Horfes,  with  a  Fee,  this  is  not  within  the  Equity  of  the  faid  Statute,  but  the  Surrender  or  other 

e  piowd  Qua=i.  Act  of  the  Donee  may  bar  the  Iffue,  becaufe  the  Exercife  of  the  Charge  does  not  concern  Land, 
^  1S5.v1dei.iu.  /  °  ' 

§  76.  Co.  Compl.  Copyh.  58.  $  47,  48.  This  has  been  muhum  -vtxata  ^uajl'io,  fee  Cro.  C.  43,  &c.  Godb.  367.  O.  Bendl.  187,  &c.  1  Rol.  Abr.  838.  pi.  8.  Gilb. 
Treat,  of  Ten.   3  Lev.  317.  i^uim  if  the  Law  is  yet   fettles  herein.      Vin.  Abr.  tit.  Copyhold  F.  c.  per  totum.  l  Co.  Litt,  20.  a.  O.  Bendl.  190.  7  Co. 

33.  b.  1  Rol.  Abr.  838.  pi,  5,  7.  1  Finch  123,  124,  2  Bac.  Abr  258,  £  Co.  Litt.  20,  a.  7  Co,  33  b,  1  Rol.  Abr.  837.  S,  pi,  i.  1  Finch  i»6,  Curfon  23. 
2  3ac.  Abr.  259. 
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but  Chatties,  and  does  not  favour  of  the  Realty,     3  So  if  a  Man  for  himfelf  and  his  Heirs  grants  r^0^^- 
an  Annuity  to  A.  and  to  his  Heirs  of  his  Body,  the  Releafe  of  the  Grantee   flfail  extinguifh   the|o!a?'7Co."j. 
Annuity,  becaufe  the  Body  of  the  Grantor  only  is  chargeable  to  the  Body  of  the  Grantee,  and  no  {•  *  ^ol-  'A **• 
Land  is  charged  with  the  Annuity,  fo  that  it  does  not  favour  of  the  Realty,  and  fo  is  the  Diver-  w.  jon«"si* 
fay.     And  fo  here  forafmuch  as  the  Ufe  is  a  Confidence  p..t  in  a  Man  touching  Land*  and   is  J£° ^•*J»=; 
created  out  of  Land,  and  the  Land  is  the  Foundation  of  it,  fo  that  it  favours  of  the  Realty,  it  69)  "#Wi>. 
is  contained  within  the:  Equity  of  the  Statute  de  doms  cwditionakbus ;  and  fo   it  is   taken  by  the  J^f"     „ 
heater  Part  of  the  Juftices  in  b  ig  H.  8.  and  accordingly  it  has  been  taken  ever  fince.  i3.c09Ltt.8' 

°  Further    as  to  the  Point  whether  or  no  by  the  common  Law  the  Recovery  here  fhall  be  a  Bjt  2°-a- 
to  the  Iffue  in  Tail,  or  to  the  Feoffees,  it  feems  to  me  that  it  (hall  not.     And  in  order  to  make  Ip^.f^ 
this  more  intelligible,  I  will  fuppofe  the  Cafe  to  be  that  the  Recovery  had  been  againft  Sir  Rice  <*■»«"  bar  an 
immediately,  for  when  he  came  in  as  Vouchee,  it  could  not  be  ftronger,  as  to  this  Purpofe,  than  ufe  bylcom- 
it  mould  have  been  if  the  Precipe  had  been  brought  againft  Sir  Rice  being  Cejiuy  que  Ufe  in  Tail  ™°n  Recovery 
in  Poffeffion.     And  as  to  this,  it  is  to  be  obferved  that  c  by  the  common  Law  Cejiuy  que  Ufe  had  £yhe  common 
nothino-  to  do  with  the  Land,  and  could  not  meddle  with  it,  d  and  if  he  had  entered  and  occupied  c  Kdw  ^  b; 
the  Land    the  Feoffees  might  have  had  an  Action  of  Trefpafs  or  Affize  againft  him,  as  it  is  held  )*>■  Fro-whk,  by 
in  5  H.  7.     For  the  Land  belonged  to  the  Feoffees,  and  they  were  feized  thereof,  and  the  Qeftuy  tte^mmojLw 
que  Ufe  had  nothing  to  do  with  it,  but  he  repofed  a  Confidence  in  the  Feoffees  that  they  would  cpyquehjc 
permit  him  to  take*  the  Profits  of  the  Land,  and  if  they  would  not,  he  had  no  Remedy  in  the  do'JwnhSSrf 
Courts  of  the  common  Law,  becaufe  he  had  no  Eftate  or  Intereft  in  the  Land  by  the  Judgment  ^an the meewft 
of  the  common  Law.     And  if  the  Feoffees  fuffered  him  to  enter  and  take  the  Profits  of  the  wwhTs/p.  e 
Land  to  his  own  Ufe,  yet  he  was  but  Tenant  at  Sufferance  to  them,  and  not  able  to  anfwer  to  any  crompt.  j.c. 
Precipe  quod  reddat,  for  he  had  no  Eftate  of  Freehold,  but  every  Precipe  quod  reddat  ought  to  ^9\d).  nte 
be  brought  againft  the  Feoffees,  for  the  Land  was  their's,  and  their  Land  could  not  be  recovered  dM.  5  h.  7,  s 
ao-ainft  the  Cejiuy  que  Ufe,  nor  could  his  Ufe  be  demanded  by  a  Precipe.     And  if  one  had  recovered  i>.  b,o.  Feoff-  ' 
the  Land  againft  the  Cejiuy  que  life,  and  had  entered,  or  had  obtained  Execution  by  Habere  facias  S™'/^  ^ 
feizimm,  and  the  Feoffees  had  been  oufted  thereby,  they  fhould  have  had  an  Affize  ;  and  although  pi.  4-  Bro.  ibid, 
the  Cejiuy  que  Ufe  was  eftopped  to  claim  any  Ufe  againft  the  Recoveror,  becaufe  he  had  anfwered  Jw^°'a 
and  loft  as  Tenant  of  the  Land,  yet  when  the  Feoffees  had  re-entered,  or  had  recovered  againft  c  j.  1  And. 
the  Recoveror,  they  were  feized  to  the  Ufe  of  the  firft  Cejiuy  que  Ufe,  for  they  could  not  fay  but  ^m^.jt' 
that  the  Recovery  was  null  and  void,  and  they  did  not  claim  under  it,  but  above  it,  from  whence  pi-  3-  Ante  34.9 
it  follows  that  they  could  not  fay  otherwife  but  that  they  had  the  Land  to  the  Ufe  of  the  Cejiuy  {c^ 
que  Ufe,  as  they  had  it  before  the  Recovery.     Wherefore  it  is  evident  that  by  the  common  Law 
neither  the  Land  nor  the  Ufe  could  be  demanded  nor  recovered  againft  the  Cejiuy  que  Ufe  by  a 
Precipe  quod  reddat,  and  if  it  could,  then  were  the  Acls  concerning  the  Pernors  of  Profits  made 

in  vain. 

And  as  to  thofe  Acts  they  were  made  in  order  to  make  that  good  which  the  common  Law  could  3  Petty  Point. 
not  do,  viz.  to  make  Recoveries  of  Land  againft  the  Cejiuy  que  Ufe  good  and  effectual  againft  ^h*tat^ 
the  Cejiuy  que  Ufe  himfelf,  and  againft  the  Ter-Tenants  alfo  •,  but  none  of  the  faid  Ads  makes  Pemo^of  pro- 
any  Recovery  againft  Cejiuy  que  Ufe  good,  but  only  fuch  Recoveries  as  are  had  upon  good  Title  fjJ°ni:'l^h^ 
paramount    the    Right  of  the  Feoffees.     c  For  the  firft  of  the  Acts  is  that  of  1  Rich.  2.  cap.  9.  bar  the  Tail  in 
which  recites  in  the  Preamble  that  many  People  having  Right  andjujt  Title  to  hands  and  Tenements  ™jj^ljfrcff°*' 
are  wrongfully  delayed  of  their  Rights  and  Anions   by  Gifts  and  Feoffments  made,  &c.  and  alfo  it  thofe  statutes 
recites  that  many  dijfeize  others,  and,  make  Feoffments  to  Perfons  unknown,  &c.  and  it  ordains  and  ^iS^A^and* 
enacts  that  the  Diffeizees  ftoall  have  their  Recoveries  againft  the  Dijfeizors  who  take  the  Profits,  which  in  a  juft  Aflion 
is  as   much   as  to  fay,  who  are    Cejluys  que  Ufe,  fo  that  they   commence  their  Suit  within  the  Tear  ^*,^ft 
after  the  Diffeizin  done.     So  that  the  Preamble  declares  that  the  Mifchief  which  the  Makers  of  feizee,  and  not 
the  Act  intended  to  remedy  was  to  thofe  who  had  Right  and  juft  Tide,  or  were  diffeized,  and  the  J  j1/; !*£  f™ 
Purview  wives  the  Remedy  only  to  the  DiiTeizees,  fo  that  there  ought  to  be  a  Diffeizin  in  Deed,  one  who  «*«* 
and  after  That  a  Ufe  made,  in  which  Cafe  Remedy  is  given  to  fuch  Diffeizee  againft  the  Cejiuy  que  ^iEJ* 
Ufe    and  a  Recovery  againft  him  fhall  bind  him  and  the  Feoffees,  and  fo  this  Act  makes  no  other  Right  or  Tide 
but' the  Cejiuy  que  Ufe  able  to  lofe  the  Land  of  the  Feoffees  in  a  juft  Action   brought  by  theDif-  j^SSf 
feizee    and  it  does  not  make  him  able  to  lofe  the  Land  of  the  Feoffees  in  a  faint  Action  brought  U(e- 
againft  him.     The  next  Statute  which  was  made  touching  the  Pernors  of  Profits  was  that  of  4  e  vin.  Abr.  tit. 
H.  4.  cap.  7.  which  enacts  that  the  Diffeizee  Jh all  have  his  Atlion  againft  the  firft  Diffeizor,  during  the  Fico^mcnt  B-  3- 
Life  of  the  fame  Diffeizor,  fo  that  the  fame  Diffeizor  takes  the  Profits  at  the  Time  of  the  Suit  com- 
menced, and  as  to  other  Writs,  that  the  Demandant  fhall  commence  his  Suit  within  the  Tear  againft 
him  who  is  Tenant  of  the  Freehold  at  the  Time  of  the  Atlion  accrued,  fo  that  fuch  Tenant  takes  the 
Profits  at  the  Time  of  the  Suit  commenced.     Which  Act  alfo  gives  the  Action  to  the  Diffeizee,  or 
to  any  other  to   whom  an  Action  is  accrued,  againft  fuch  Ceftuys  que  Ufe  fpoken  of  in  the  Act, 
and  it  tr'ives  it  to  no  others.     In  like  Manner  the  Act   of  n  H.  6.  cap.  3.  enlarges  the  Recovery 
of  the  Diffeizees,  and  enacts  that  the  Diffeizees  fhall  have  all  Manner  of   Writs  grounded  upon 
Diffeizin  againsl  the  Diffeizor  s  and  their  Feoffees,  fo  that  fuch  Diffeizor  s  and  Feoffees,  agahsl  whom 
the  Writs  ffall  be  brought,  take  the  Profits  at  the  Time  of  the  Writs  pur  chafed.     All   which  three 
Statutes  are  made  for  the  Benefit   of  Diffeizees  who   have  good  and  lawful  Caufe  of  Action,  in 
order  to  raife  up  to  them  a  certain  Tenant  who  fhall  be  able  to  anfwer  their  Demand,   fo  that 
their  Recovery  fhall  not  be  defeated  by  Non-Tenancy  in  him  againft   whom  the  Recovery   was. 
But  Cejiuy  que  Ufe  is  not  enabled  by  thefe  Acts  to  lofe  the  Land  of  the  Feoffees  at  the  Suit  of  one 
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who  never  was  diffeized,  and  never  had  Right  or  Title,  but  whole  Suit  was  merely  faint,  for  if 
the  Ricrht  of  him  who  recovers  be  not  above  the  Right  of  the  Feoffees,  the  Feoffees  fhall  fa'fify 
his  Recovery,  and  fay  that  as  the  Cefiuy  que  Ufe  cannot  give  the  Land  of  the  Feoffees  to  another, 
no  more  can  he  bind  them  by  a  faint  Recovery  againft  him,  which  is  no  other  than  his  own  Act, 
inafmuch  as  the  Recoveror  has  no  Right ;  and  the  Afts  were  not  made  for  the  Benefit  of  the 
Ceftuy  que  Ufe,  nor  to  give  him  Power  to  do  what  he  would  with  the  Land,  but  only  for  the  Bene- 
fit of  him  who  had  Right  and  Title  to  the  Land  above  the  Ufe  and  Eftate  of  the  Feoffees,  and 
not  under  it.     So  that  faint  Recoveries  are  out  of  the  Purview  of  thefe  Statutes,  and  remain  at 
the  common  Law,  for  which  Reafon  they  fhall  be  merely  void.     And  fuch  is  the  principal  Cafe 
here,  for  John  Turbervill  had  no  Right  to  the  Land,  but  his  Recovery  was  upon  faint  Title,  and 
fo  it  fhall  be  intended  by  the  Cafe,  for  which  Reafon  thefe  Afts  concerning  the  Pernors  of  Profits 
will  not  enable  Sir  Rice  Manxel,  fuppofing  that  the  Precipe  had  been  brought  immediately  againft 
himfelf,  to  bind  himfelf  or  the  Feoffees  by  fuch  faint  Recovery.     And  fo  the  Law  ftood  until  the 
Statute  of  i  Rich.  3.  cap.  1.  was  made. 
The  swutof        And  as  to  that  Aft,  it  gives  greater  Power  to  the  Ceftuy  que  Ufe  than  he  had  before  by  the  com- 
ir.  s-  cap.t.   mon  Law,  or  by  the  other  Statutes.     For  bcffides  that  all  his  Feoffments,  Gifts,  Releafes,  Grants, 
cZTTueU^L  Leafes,  &c.  are  by  that  Act  made  firm  and  ftable,  it  ordains  thai  all  Recoveries  had  againft  Ceftuy 
Tail  to  tar  the    que  Ufe  fhall  be  good  and  effectual,  &c.  a  which  Word  (all)  being  general  admits  of  no  Exception, 
urebtrcom-    but  comprehends  faint  Recoveries  as  well  as  Recoveries  upon  good  Title,  for  a  faint  Recovery  is 
mon  Recover,   a  Recovery,  and  in  the  Words  (all  Recoveries)  every  particular  Recovery  is   contained,  for  in 
to^famedai'm  the  universal  every  Angular  is  comprehended.     So  thac  this  Aft  enlarges  the  Ability  of  the  Ceftuy 
as  Heirs  to  the   qUe  jjfe^  and  amplifies  and  extends  his  Power,  by  making  as  well  faint  as  lawful  Recoveries  had 
and "hifwifein   again!!  him  to  be  good  and  effectual. 
Tail  bytheForm      But  although  the  Ac!:  makes  fuch  faint  Recoveries  to  be  good  and  effectual,  yet  it  may  be  afked, 


of  the  Gift ;  for 


s 


by  that  statute r  againft  whom  fhall  they  be  good  and  effectual  ?  To  this  1  anfwer,  that  the  Aft  itfelf  fhews  th; 
theyoughtto  under  the  Word  (againft),  which  is  there  repeated  in  two  feveral  Places.  The  firft  (againft)  is 
to-the  Grantor.:  thus,  viz.  againft  the  Seller ',  Feoffor,  Donor,  or  Grantor,  and  his  and  their  Heirs  claiming  the  fame 
a  vin.  Ab.  tit.  onb  as  Heir  or  Heirs  to  the  fame  Seller,  Feoffor,  Donor,  or  Grantor,  and  every  of  them.  And  al- 
ufcs.w.  a.  ui.i.  though  it  is  made  aood  againft  the  Seller,  Feoffor,  Donor,  or  Grantor,  and  here  there   is  no 


o 


inNotjs.  Seller,  Feoffor,  Donor,  or  Grantor  but  the  Ceftuy  que  Ufe,  who  is  in  the  Place  of  Tenant,  yet 

he  is  taken  within  the  Equity  of  the  Aft,  forafmuch  as  the  Aft  before  makes  good  all  Recoveries 
had  againft  him,  fo  that  if  the  Ceftuy  que  Ufe,  againft  whom  the  Recovery  is  had,  mould  not 
be  contained  in  the  Word  (againft),  then  the  Sentence  thereof  would  not  be  as  full  as  the 
Sentence  of  the  other  Words,  viz.  the  Seller,  Feoffor,  &c.  but  it  would  be  imperfect,  which 
fhall  never  be  prefumed  to  be  the  Intent  of  the  Makers  of  the  Aft,  but  they  intended  that  Reco- 
veries fnould  be  good  againft  Ceftuy  que  Ufe,  as  well  as  his  Feoffment  fhould  be  good  againft 
him. 
*ib&.  b  But  this  (againft)  makes  the  Recovery  good  againft  no  Heirs  but  fuch  as  claim  the  fame  only  as 

Heir  or  Heirs  to  the  fame  Seller,  Feoffor,  &c.  And  the  Heirs  in  Tail  here,  viz.   the  two  Daughters 
who  are  the  Wives  of  the  Plaintiffs,  don't  claim   only  as  Heir  to  Sir  Rice,  but  as  Heirs  of  the 
Body  of  Sir  Rice  and  his  Wife  by  the  Form  of  the  Gift,  and  fo  the  Gift  is  the  principal  Part  of 
the  Title  of  every  Heir  in  Tail.     For  in  a  Square  Impedh  the  Plaintiff  ought  to  allege  Prefentment 
in  him  from  whom  he  claims,  and  if  the  Ifiue  in  Tail  brings  a  Quare  Impedit,  it  is  not  a  fufficient 
Title  for  him  to  alledge  Prefentment  in  the  Donee,  but  he  ought  to    alledge  Prefentment  in  the 
Donor  alfo,  for  from   him   he  derives  his  Title,  and  he  does  not  claim  only  as  Heir,  for  none 
does  fo  but  the  Heir  in  Fee-Simple,  but  he  claims  as  Heir  of  the  Body  by  the  Form  of  the  Gift, 
e  h.  sR.  3.      and  the  Gift  and  the  Defcent  together  make  his  Title.     c  So  if  the  Iffue  in  Tail  brings  a  Formedon, 
pka'dcVoucher  and  the  Tenant  vouches,  and  the  Demandant  will  counterplead  it,  he  ought  to  fay  that  neither 
8.  h.  at  Ed.  4.  the  Vouchee  nor  any  of  his  Ancefiors,  whofe  Heir  he  is,  ever  had  any  Thing  after  the  Gift,  and 
co'untefpkade2'  it  is  not  fufficient  to  fay,  after  the  Time  of  him  of  whofe  Seizin  he  demands,  as  it  is  adjudged 
.voucher 7.        -m  2  ^t  ^.  and  2r  Ed.  4.  for  the  Gift  is  the  Demandant's  Title,  and  he  ought  to  counterplead 
the  Eftate  of  the  Vouchee  and  of  his  Anceftors  after  it.     And  if  the  Father  is  Ceftuy  que  Ufe  for 
Life,  the  Remainder  to  the  Son  and  Heir  apparent  in  Fee,  a  Recovery  againft  the  Father  fhall 
not  bind  the  Son,  for  he  claims  the  Ufe  by  the  Remainder,  and  not  only  as  Heir.'    So  if  I  fell 
Land,  and  all  Evidences  concerning  the  fame  Land  only,  the  Vendee  fhall  not   have  Evidences 
«crcmpt.j.  c.  which  concern  the  fame  Land  and  other  Land  alfo.     d  So  if  the  Father  in  Confederation  of  Money 
6o,a*  paid  to  him,  and  of  the  Marriage  of  his  Son,  covenants  by  Deed  that  from  thenceforth  he  will 

ftand  feized  of  his  Land  to  the  Ufe  of  himfelf  for  Life,  and  afterwards  to  the  Ufe  of  his  Son, 
and  the  Heirs  of  his  Body,  and  the  Deed  is  not  enrolled,  the  Ufe  and  PofTeflion  of  the  Land  is 
changed  thereby,  and  yet  the  Statute  of  27  H.  8.  of  Inrollments  enacts  that  no  Land^/hall  pafs, 
alter,  or  change  from  one  to  another,  where  any  Eftate  of  Freehold  fo  all  be  made,  or  any  Ufe  thereof, 
by  Reafon  only  of  any  Bargain  and  Sale,  unlefs  the  fame  Bargain  and  Sale  beinrolled  within  fix  Months', 
&c.  but  here  the  Ufe  is  not  made  by  Reafon  only  of  a  Bargain  and  Sale,  but  by  Reafon  of  a 
Marriage  alfo.  So  the  Statute  of  32  H.  8.  cap.  37.  enafts  that  Executors  may  difrain  in  the  Land 
for  the  Arrearages  of  Rent,  as  long  as  the  fame  Land  fhall  continue  in  the  Poffeffion  of  him  who  ought 
to  pay  the  fame  Rent,  or  of  any  other  Perfon  claiming  it  only  by  or  from  the  fame  'Tenant  by  Fief  cent, 
eCon'ra4Co.  c  yet  if  Tenant  in  Tail  with  Remainder  over  dies,  the  Rent  being  in  Arrear,  and  the  iffue 
5°- b-  in  Tail  enters,  he  fhall  not  be  diftrained  for  the  Rent,  for  he  does  not  claim  the  Land  only  from 

his  Father  by  Defcent,  but  by  the  Defcent  and  by  the  Gift  alfo,  and  fo  not  only  by  the  Defcent, 

for 
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for  the  Word  {only)  is  exclufive  of  every  Plural.  So  in  the  principal  Cafe  the  Wives  of  the  Plain- 
tiffs don't  claim  only  as  Heirs  to  Sir  Rice,  but  as  Heirs  to  Sir  Rice  and  his  Wife  by  the  Form  of 
the  Gift,  which  Gilt  is  the  principal  Part  of  the  Title,  and  therefore  they  are  not  in  the  Number 
ef  thofe  who  are  comprehended  under  the  firft  (againft). 

And  as  to  the  fecond  (againft),  the  Words  thereof  are,  againft  all  others  having  or  claiming  any 
Title  or  Interest  in  the  fame  only  to  the  Ufe  of  the  fame  Seller,  Feoffor,  &c.  or  his  or  their  faid  Heirs, 
at  the  Time  of  the  Bargain,  Sale,  Covenant,  Gift,  or  Grant  made.  Which  Words  in  fome  Mea- 
fure  ftand  in  Need  of  an  Expofition,  for  where  it  is  faid,  to  the  Ufe  of  the  Seller,  &c.  cr  his  or 
their  Heirs,  by  the  Letter  it  ought  to  be  to  the  Ufe  of  him  only,  or  to  the  Ufe  of  his  Heirs  only, 
fo  that  if  it  be  to  the  Ufe  of  him  and  his  Heirs,  it  is  out  of  the  Words,  but  yet  it  is  within 
the  Intent  of  the  Act.  For  if  the  Act  fhould  be  taken  literally,  it  would  have  no  Senfe  in  it  as 
to  the  Heirs,  for  the  Feoffees  cannot  be  feized  to  the  Ufe  of  the  Heirs  of  the  Seller  at  the  Time 
of  the  Sale,  becaufe  the  Seller  can  have  no  *  Heir  as  long  as  he  himfelf  lives,  for  the  Name  <S( *  Nemo  ^ harel 
Heir  is  given  to  a  Man  in  refpect  that  his  Anceftor  is  dead  ;  and  therefore  if  we  would  make™««f»- 
Scnk  of  it,  it  ought  to  be  taken  to  the  Ufe  of  him,  or  to  the  Ufe  of  him  and  his  Heirs,  at  the 
Time  of  the  Sale.  And  every  other  Eftate,  as  an  Eftate  for  another's  Life,  and  the  like,  are 
taken  within  the  Equity  of  the  Act. 

But  the  Fleirs  limited  in  this  fecond  (againft)  are  the  like  Heirs  as  are  contained  in  the  firft 
(againsJ),  for  the  Words  are,  to  the  Ufe  of  the  Seller,  &c.  or  his  or  their  faid  Heirs,  which  Word 
(faid)  being  a  Relative  has  Relation  to  the  Heirs  mentioned  in  the  firft  (againft),  and  thofe  are, 
Heirs  in  Fce-fimple,  as  is  fhewn  before.  For  if  I  give  Black- Acre  to  A.  for  Life,  the  Remain- 
der to  B.  for  Life,  the  Remainder  to  the  Heirs  Females  of  the  Body  of  A.  and  by  the  fame  Deed 
I  give  White-Acre  to  the  fame  A.  for  Life,  the  Remainder  to  C.  for  Life,  the  Remainder  to  the 
faid  Heirs  of  A.  this  fhall  be  to  the  Heirs  Females  of.  his  Body,  by  the  Relation  of  the  Word 
(faid).  So  here  the  (faid  Heirs)  fhall  be  Heirs  in  Fee-fimple,  for  the  Heirs  in  Tail  does  not 
claim  only  as  Heir,  as  it  has  been  faid.     a  And  if  the  Feoffees  were  feized  to  the  Ufe  of  A.  fora  . 

Life,  and  afterwards  to  the  Ufe  of  B.  and  his  Heirs  in  Fee-fimple,  and  B.  enters  and  makes  a  Feoffments  a°4 
Feoffment  in  the  Life  of  A.  the  CesJuy  que  Ufe  for  Life,  this  Feoffment  does  not  bind  the  Feof-^^+^B.N.c. 
fees,  becaufe  they  had  not  nor  claimed  the  Land  only  to  the  Ufe  of  the  fame  Feoffor  at  the  Time*,  bub.  Law  of 
of  the  Feoffment,  but  to  the  Ufe  of  another  for  Life  firft,  and  afterwards  to  the  Ufe  of  the  Feof-ufes^9i 239?  n 
for.     And  fo  in  the  principal  Cafe,  after  the  Death  of  Sir  Rice  Manx  el  the  Feoffees  do  not  claim 
only  to  the  Ufe  of  the  Heirs  of  him  againft  whom  the  Recovery  was  had;  but  to  the  Ufe  of  the 
Heirs  in  Tail,  who  are  other  Heirs,  and  therefore  after  the  Death  of  the  faid  Sir  Rice  the  Heir  of 
the  Survivor  of  the  Feoffees  may  enter  to  revive  the  Ufe  in  Tail,  becaufe  he  is  not  bound  to 
claim  the  Land  to  the  Ufe  of  fuch  Heir ;  and  then  if  he  is  out  of  the  Words  of  the  Act,  he  is 
out  of  the  Intent  of  it,  for  the  Word  (only)  was  put  in  vain,  if  by  the  Equity  of  the  Statute  he 
fhould  be  included,  and  in  19  H.  8.  and  alfo  in  4  H.  7.  it  is  the  better  Opinion  that  the  Fleir  in 
Tail  neither  by  the  Letter  nor  by  the  Equity  of  the  Act  fhall  be  bound  by  a  Recovery  or  Feoff- 
ment made  by  his  Anceftor,  and  ^s  he  fhall  not  be  bound,  no  more  fhall  the  Feoffees,  but  they 
may  well  enter  after  the  Death  of  the  Tenant  in  Tail  to  revive  the  Ufe  in  Tail  in  the  lffue. 

And  thus  far  I  have  argued  (for  the  clearer  Apprehenfion  of  the  Matter)  upon  a  Suppofition 
and  by  Way  of  Admittance  that  the  Precipe  had  been  brought  immediately  againft  Sir  Rice  Manxel 
himfelf,  and  that  he  had  not  come  in  as  Vouchee,  but  had  been  Tenant  in  Ufe  in  the  Action.  Now 
I  fhall  examine  whether  or  no  there  is  any  Diverfity,  as  to   the  Recovery,  when  Sir  Rice,  who 
was  CesJuy  que  Ufe  in  Tail,  came  in  as  Vouchee,  and  when  the  Precipe  was  brought  immediately 
againft  him,  being  CesJuy  que  Ufe.  And  as  to  this,  it  feems  to  me  that  if  the  Law  be  fo  as  I  have  endea- 
voured to  fhew  before,  fuppofing  that  the  Recovery  had  been  had  againft  Sir  Rice  being  CesJuy  queUfe 
in  Tail  in  Poffeffion,  fo  and  in  the  fame  Manner  fhall  the  Law  be  to  all  Purpofes,  and  not  a  Jot  more 
ftrongly,  when  he  came  in  as  Vouchee,  for  when  he  came  in  as  Vouchee,  he  came  in  upon  the  fame 
Poffeffion  which  he  had  before,  and  upon  no  other,  and  to  warrant  that  Poffeffion,  and  no  other, 
and  upon  fuch  Poffeffion  he  vouched  over.    For  when  a  Man  is  vouched   to  Warranty,  and 
comes  in,  and  enters  into  the  Warranty,  the  Law  prefumes  that  he  parted  with  his  firft  Poffef- 
fion with  Warranty,  and  comes  in  now  to  warrant  the  fame  Poffffion,  or  elfe  that  he  would  not 
enter  into  the  Warranty,  but  would  counterplead  it ;  b  for  he  might  demand  a  lien  if  he  would,  b  v!deD   1g< 
and  if  the  Tenant  fhews  alien,  he  may  counterplead  it  if  it  is  not  true,  and  if  he  did  not  makepi.  41. 
jt ;  but  if  without  demanding  a  lien  he  enters  into  the  Warranty,  who  can  fay  that  there  was  no 
Warranty  ?  Certainly  none  can  fay  fo,  for  the  Tenant  who  has  vouched  him  to  Warranty  cannot  fay  if  vouchee  en- 
but  that  there  was  a  Warranty,  the  Vouchee  cannot  fay  but  that  there  was  a  Warranty,  inafmuchtersint°  w^- 
as  he  hath  entered  into  the  W'arranty  to  warrant  the  Land,  the   Heir  of  the  Vouchee,  for  the  demanding™' 
Salvation  of  the  Land  which  fhall  be  rendered  in  Value,  cannot  deny  the  Warranty,  for  no  Land lie">  none/haii 
fhail  defcend  to  the  Heir  without  Render  in  Value  but  Land  in  Fee-fimple,  and  as  the  Ancef-fa'y^aTthere 
tor  may  alien  the  Land  in  Fee-0mp!e,  and  by  that  Means  defeat  the  Fleir  of  it,  fo  may  he  dowas  no  Warran" 
any  other  Act  which  fhall  take  it  from  the  Heir,  fo  that  there  is  none,  who  is  Privy  to  the  Record,  cL'fc  the  £avT 
who  hath  Caufe  to  deny  the  Warranty.     Alfo  no  Stranger  fhall  deny  it,  becaufe  the  Law  always Prefumes  wths 
prefumes,  when  any  one  enters  into  the  Warranty,  that  there  was  a  Warranty  in  Deed,  and  that""1" 
it  was  made  upon  a  Feoffment  or  Grant  of  fuch  Eftate  as  the  Vouchee  had  before,  and  therefore 
no  Stranger  fhall  deny  it. 

But  perhaps  it   may  be  objected,  that  altho'  the  Law  will  prefume  fo  when  the  Matter  ftands 
indifferent,  yet  here  the  Cafe  is  put  that  Sir  Rice  made  a  Feoffment,  and  it  is  not  expreffed  that 

it 
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it  was  by  Deed,  for  which  Reafon  it  fhall  be  taken  to  be  without  Deed,  and  fo  it  fhall  be  precifely 
taken  that  there  was  no  Warranty,  and  then  to  fay  that  the  Law  will  have  it  that  there  was  a  War- 
ranty, and  that  Sir  Rice  came  in  as  Ceflny  que  Ufe,  and  that  he  vouched  over  of  fuch  Eft  ate,  and 
no  other,  when  in  Fad:  the  Cafe  is  put  otherwife,  feems  very  unreafonable;  Sir,  to  this  I  anfwer, 
that  whether  Sir  Rice  made  a  Feoffment  without  Warranty  to  the  two  who  were  the  Tenants  in  the 
Precipe,  or  whether  they   diffeized   him,  and  no  Warranty    was  ever  made,  and  be  the  Cafe 
precifely  fo  put,  neverthelefs  when  Sir  Rice  entered  into  the  Warranty,  the  Law  would  not  fuffer 
'  any  Man,  whether  a  Privy  or  a  Stranger,  to  fay  otherwife  but  that  there  was  a  Warranty  in  Deed, 
and  that  it  was  annexed  to  a  Feoffment  or  other  Eftate  of  Freehold,  and  that  Sir  Rice  the  Vou- 
chee came  in  in  fuch  Sort,  and  that  he  was  in  in  the  like  Degree  to  all  Purpofes  as  he  was  before 
the  Warranty  made.     And  herein  the  Law  is  grounded  upon  a  very  reafonable  Preemption,  for 
when  a  Man  is  vouched,  and  enters  into  the  Warranty,  no  reafonable  Perfon  can  adjudge  other- 
wife  but  that  he  has  juft  Caufe  fo  to  do,  for  by  fuch  Act  the  Vouchee  binds  himfeif  to  warrant 
the  Land,  and  to  render  as  much  in  Value  as  the  Land  in  Demand  is,  if  he  cannot  bar  the  De- 
mandant.    And  becaufe  fuch  Act  tends  meerly  to  the  Vouchee's  own  Difadvantage,  and  it  is  to 
be  prefumed  that  no  Man  will  prejudice  himfeif  without  Caufe,  therefore  the  Law  gives  Credit 
Credit  tT fvlry  to  his  Act,  and  believes  that  there  is  a  Warranty,  infomuch  that  if.  will  not  fuffer  any  one  to  fay 
^Y^akTto10  tne  contrat7-     And  there  are  many  other  Cafes  in  our  Law,  which  are  founded  upon  the  like 
his'owVwfad-0 Preemption.     a  As  if  a  Precipe  quod  reddat  be  brought  againft  one  for  20  Acres,  and  he  comes 
i3F;nck  S'  P"   ?n»  anc^  Pleac^s  Jointenancy  with  another  by  Deed  fhewn,  altho'  the  Deed  and  the  Plea  be  falfe, 
a  Finch  37.      yet  the  Demandant  cannot  give  any  Anfwer  to  it,  becaufe  when  the  Demandant  by  his  Writ  ad- 
mits him  to  be  Tenant  of  the  whole,  and  he  fays  that  he  is  Jointenant  with  another,  that  other 
(if  it  be  falfe)  may  eftop  the  Tenant  by  this  Record  from  faying  contrary  to  his  Affirmation, 
*  1  Finch  25.    and  thereby  he  fhall  gain  the  Moiety  of  the  Land  againft  him  who  pleaded  the  Jointenancy,  and 
vin.  Abr.  tit.    therefore  forafmuch  as  Men  are  not  ufed   to  lie  to  their  own  Difadvantage,  and  this  Plea,  if  it 
intendment  a.  wag  not  tr^  was  meerly  to  the  Tenant's  own  Prejudice,  the  Law,  upon  a  Preemption  that  it 
was  true,  would  not  admit  the  Demandant  to  anfwer  and  deny  it,  but  the  Writ  fhould  have  a- 
bated  prefently  by  the  Common  Law,  but  now  by  the  Statute  de  conjunclim  feoff ath  this  Matter 
is  remedied;  b  but  Jointenancy  by  Fine  remains  not  yet  remedied,  as  it  is  taken  in  29  Ed.  3. 
where  in  a  Formedon  the  Tenant  alledged  Jointenancy  with  his  Wife  by  Fine,  and  the  Deman- 
fc  h<  t  Ed      ^ant  ^"'d  tnat  tne  Tenements  were  not  comprifed  in  the  Fine,  and  the  Writ  abated  by  Award, 
18.  a.  Fit*. '  '  becaufe  no  Anfwer  is  to  be  received  againft  the  Plea,  in  refpect  of  the  Credit  which  the  Law  gives 
Brief62.aKehv.t0  lt  f°r  tlie  Reaf°n  aforefaid.     c  So  in  Replevin  if  the  Lord  avows  upon  the  Plaintiff  as  upon  his 
66.  a. /*V £<«£/•- very  Tenant,  and  the  Plaintiff  difclaims  to  hold  of  him,  the  Lord  fhall  not  be  received  to  give 
*'''  any  Anfwer  to  this,  but  fhall  be  condemned  prefently,  whether  it  be  true  or  not,  and  the  Plain- 

27.  CperiLlu.  tiff  fhall  recover  his  Damages  againft  him,  for  the  Law  gives  Credit  to  the  Difclaimer,  infomuch 
i  Finch  26.      that  if  it  is  not  true,  the  Lord  fhall  recover  the  Land  by  Writ  of  Right  upon  Difclaimer,  and  there- 
fore the  Law  fays  that  the  Tenant  will  not  tell  a  Lie  upon  the  Price.     "  So  in  a  Precipe  quod  red- 
dat if  the  Tenant  fays  that  he   is  Villain  to  J.  S.  and  holds  the  Land  of  him  in  Villenage,  the 
Writ  fhall  abate  prefently,  and  the  Demandant  fhall  not  be  received  to  give  any  Anfwer  to  it, 
vin.  Abr.  tit!   altho'  it  be  falfe,  becaufe  by  the  Plea  the  Tenant  has  bound  e  himfeif  and  his  Blood  to  perpetual 
intendment  a.  Bondage,  which  the  Law  prefumes  he  would   not  do  if  it  was  not  true,  and  when  there  is  fuch 
ifkeCafeeinAf-manifeft  Argument  of  Truth,  the  Common  Law  fays  that  is  needlefs  to  bring  it  to  a  Trial,  for 
fize'B8  A  y-jf-  which  Reafon  it  gives  Credit  to  it  as  to  the  Gofpel  :  But  now  this  Cafe  is  remedied  by  the 
n3ge3r2°.'    '  e"  Statute  of  37  Ed.  3.  cap.  17.  by  which  an  Averment  is  given  to  the  Demandant  againft  fuch  Ex- 
ception.    So  if  a  Man  becomes  an  Approver,  and  appeals  others,  the  Law  takes  it  as  an  Indict- 
ment,  and  gives  as  great  Credit  to  it  as  if  it  had  been  found  by  a  Jury  of  12  Men,  becaufe  he 
cannot  appeal  others  unlels  he  firft  confefs  that  he  himfeif  did  the  Felony  with  them,  for  which 
e  H41  Ed.  3.   he  fhjjj  De  hanged,  and  the  Law  prefumes  that  no  Man  would  make  fuch  Confeflion  if  it  was  not 
Co.ZLitt.e"a2!b!true;  in  refpect  of  which  Prefumption  the  Law  looks  upon  fuch  Appeal  to  be  as  true  as  an  Indictment. 
From  which  Cafes  we  fee  that  the  Common  Law  accepts  divers  Affertions  and  Allegations  as  a 
pofitive  Proof,  which,  tho'  not  proved,  none  fhall  impugn,  and  this  it  does  in  refpect  of  the 
Lofs  which  the  Party,  who  afferts  the  fame,  fhall  fuftain  if  they  be  not  true  ;  and  becaufe  it  is 
the  natural  Principle  of  Mankind  to  act  and  fpeak  according  as  it  fuits  beft  with  their  own  In- 
tereft  and  Advantage,  and  not  otherwife,  and  as  the  common  Proverb  i.%  If  a  Man  will  gabber, 
he  will  gabber  for  Gain,  for  this  Reafon  in  all  thefe  Cafes  the  Law  judges  it  to  be  needlefs  and  fu- 
perfluous  to  bring  to  Trial  fuch  Aits  or  Allegations  which  are  done  or  affirmed  by  him  who  will 
receive  Prejudice  thereby,  for  the  Difadvantage  which  he.  will  fuffer  from  them  is  the  Reafon  why 
the  Law  gives  fuch  Credit  to  his  Words  and  Ads.     So  here  when  the  Vouchee  enters  into  the 
Warranty,  and  thereby   hath  bound  himfeif  to  render  in  Value  if  he  cannot  bar  the  Demandant, 
the  Caufe  of  the  Warranty  is  not  examinable  by  a  Privy  or  a  Stranger,  becaufe  the  Law  believes 
that  he  has  juft  Caufe  for  entering  into  the  fame,  and  prefumes  that  otherwife  he  would  not  have  run 
fuch  a  Rifque  as  he  has  done.     And  therefore  if  one  enfeoffs  me  with  Warranty,  and  I  am  dif- 
feized, and  the  Diffeizor  being  impleaded  vouches  me,  and  I  enter  into  the  Warranty  as  if  the 
Warranty  had  been  between  him   and   me,    I  may  vouch   my  Feoffor,  and  bind   him  to  war- 
rant to  me  againft  his  Will,  for  it  is  no  Plea  for  him  to  fay  that  there  is  no  Warranty  between 
the  Tenant  in  the  Precipe  and  me.     So  if  in  fuch  Cafe  1  had  been  Tenant  in  Tail  at  the  Time  of 
the  Diffeizin,  I  might  have  vouched  my  Donor,   for  every  one  who  comes  in  to  Warrant,  and 
enters  into  the  Warranty,  fhall  be  adjudged  in  of  his  firft  Poffeffion,  and  in  whatsoever  Degree 
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he  was  in  before,  in  the  fame  Degree  he,  being  Tenant  by  the  Warranty,  is  in,  and  in  no  other  when  the  vou. 
And  therefore  if  the  Intereft  or  Eftate  which  Sir  Rice  Manxel  had  before  was  as  Ceffuy  que  Ufe  ti%?Mer* in? 
he,  being  Tenant  by  the  Warranty,   was  in  in  the  fame  Intereft  and  Eftate,  and  was  to  all  Intend «'»  oTSM 
in  the  fame  Degree  as  ft  the  Precipe  had  been  brought  immediately  againft  him  then  being  CeJluyliV^lT 
quebfe,  and   if  the  Recovery   immediately  againft  himfelf,  being  in  of  fuch  Eftate    fhouid ;' M before> t0  aI1  ^ 
have  been  any  Bar    no  more  (hall  it  now,  and  if  it  mould  have  been  a  Bar  againft  him,   being  ihtt  s^ 
of  fuch  Fftate,  fo  fhall  it  be  now,  for  after  that  he  is  entered  into  the  Warranty,  he  is  in  to  all  Pe(-°"  ^COT.'23.C' 
peds  of  his  firft  Eftate.    And  to  prove  that  every  Tenant  by  the  Warranty  is  in  of  his  firft  Eftate  3  C°'  6'  b' 
1  fliall  recite  divers  Cafes  diredly  tending  to  this  Point,  whereof  one  is  in   a  8  Afs.  pi.    26    and  a  8  A<r.P]  3s 
ends  in  9  Afs.  pi  3.  where  it  appears  that  in  an  Affize  of  MortdanceStor  brought  acra!nft  Hufband  9  Am  pl  3" 
and  Wife  for  certain  Land,  the  Hufband  made  Default,  upon  whofe  Default  the  Wife  was  re-iro'S 'S7; 
ceived,  and  vouched  to  Warranty  a  Vicar,  who  entered  into  the  Warranty,  and  faid  that  he  was 
Vicar  of  the  Church  of  S.  and  found  his  Church  feized  of  the  Tenements  as  parcel  of  his  Vicar- 
age, and  he  prayed  in  Aid  of  the  Parfon,  Patron,  and  Ordinary,  to  which   it  was  faid  that  he 
him-felf  confefled  that  he  was  not  fuch  againft  whom  a  Writ  would  lie  to  demand  the  Tenements 
and  he  entered  into  the  Warranty  by  his  own  Deed,  whereby  he  had   made  Difherifon  to  the 
Parfon  ;  but  at  laft  the  Aid  was  granted,  whereby  it  is  to  be  obferved,  that  altho'  he  came  in  by 
his  own  Warranty,  and  upon  an  Eftate  made  by  him  in  b  Fee  (for  any  Thing  which  appears  in 
the  Cafe  to  the  contrary),  yet  when  he  entered  into  the  Warranty,  he  was  in  the  fame  Plight  asJSfw  C" 
he  was  before  the  Warranty  made,  and  if  he  had  vouched  over,  the  Land  recovered  in  Value?0-  pi'io.w'hL 
fhouid  without  Doubt  have  come  in  Succeflion  to  his  Succeffors  Vicars  of  the  fame  Place.     c  So  LTft '"tVlSd* 
in  41  Ed.  3.  there  is  a  Cafe  where  Tenant  by  the  Curtefy  granted  over  his  Eftate  with  Warranty  ^  "uib^"d 
and  an  Affize  of  Mortdanceflor  was  brought  againft  the  Grantee,  who  vouched  the  Tenant  by  thcSEfe** 
Curtefy,  who  came  in,  and  entered  into  the  Warranty,  and  prayed  in  Aid  of  his  Iffue    and  be- the  Vicar'  and 
caufe  he  was  within  Age,  he  prayed  that  the  Parol  might  demur,  and  there  it  was  debated  whe-S^  Feoff!' 
ther  he  fhouid  have  Aid  of  the  Iffue  or  not,  and  it  was  the  clear  Opinion  in  a  Manner  that  hementinFee  {o 
fhouid  have  Aid,  wherefore  the  Demandants  counterpleaded  it  •,  in  which  Cafe  it  is  worthy  of  ^t^ 
Obfervat.on  that  the  Tenant  by  the  Curtefy  had  Aid,  where  he  was  not  Tenant  for  Life,  nor  had in  8  Afs-  p1-  36- 
any  Thing  in  the  Land,  but  his  Eftate  was  granted  over,  and  yet  he  had  Aid  as  if  his  Eftate  had  tH„Ml 
continued  in  him,  but  the  only  Reafon  thereof  was,  for  that  he  came  in  as  Vouchee    in  which  7.  •>'•  Fitz.coUn. 
Cafe  he  fhall  be  in  to  all  Purpofes  as  he  was  when  he  had  the  Land,  for  when  he  is  Tenant  byterpleadeAidI" 
the  Warranty,  he  is  in  the  like  Plight  as  if  he  had  held  his  firft  Eftate,  and  as  if  the  Precipe  had 
been  brought  immediately  againft  him  having  the  fame  Eftate,  in  which  Cafe  he  fhouid  have 
had   Aid,  and  fo  fhall   he  now.     d  Alfo  in  43  Ed.  3.  there  is  this  Cafe,  viz.  two  Coparceners  d  T       F1 
made  Partition,  and  atterwards  one  of  them  enfeoffed  her  Son  and  Heir  apparent  of  her  Part,*3-b4F;tz 
and  died,  the  Son  enfeoffed  a  Stranger  with  Warranty,  and  died,  having  a  Son,  the  Stranger  »°d" nteri>B a  de 
was  impleaded  in  a  Precipe  quodreddat,  and  vouched  the  Son  of  him  who  made  the  Warr'antyTo'^v-'coXto 
him,  who  came,  and  was  bound  to  Warranty  by  the  Deed  of  his  Father,  and  he  entered  into'74'a,b" 
the  Warranty,  and  prayed  in  Aid  of  the  Heir  of  the  other  Coparcener,  and  becaufe  he  was  with- 
in Age  he  prayed  that  the  Parol  might  demur,  and  it  was  there  debated  whether  he  fhouid  have 
Aid,  or  not,  and  the  Feoffment  which  the  Grandmother  made  to  the  Father  was  ubjefted  as  an 
Impediment   thereto,  but  notwithftanding  that  or  any  other  Matter,  it  was  the  Opinion  of  the 
Court  that  he  fhouid  have  Aid,  and  the  Court  faid  to  the  Demandant  that  if  he  would  not  fay 
any  Thing  elfe,  he  fhouid  have  the  Aid  prefently  :  In  which  Cafe  there  are  two  Thino-s  very  ob- 
fervable,  firft,  the  Reafon   why  the  Feoffment  of  the  Grandmother  made  to  the  Father  did  not 
take  away  the  Privity  of  the  Partition,  which  is  the  Salvation  of  the  Warranty  paramount,  for 
if  a  Man  has  an  Eftate  in  Fee  with  Warranty,  and  enfeoffs  a  Stranger  with  Warranty,  and  'dies 
and  the  Feoffee  vouches  his  Heir,  the  Heir  fhall  deraign  the  firft  Warranty,  e  but  when  he  en- 
feoffs his  own  Son  with  Warranty,  and  dies,  this  Warranty  which  the  Father  made  to  the  Son  s&kL-K? 
is  perifhed  and  gone,  becaufe  it  defcended  upon  himfelf,  and  he  cannot  vouch  himfelf  by  Reafon  wing.  Max.  «# 
of  a  Warranty  of  Fee-fimple,  and  inafmuch  as  he  cannot  do  that,  he  fliall  vouch  in  refpeft  0fI79-p1'2, 
the  firft  Warranty  ;  and  if  the  Law  was  otherwife,  it  would  be  very  unreafonable,  for  if  the  Law 
fhouid  fuffer  him  to  vouch  himfelf  in  refpeft  of  the  Warranty  of  the  Father,  then  when  he  came 
in  as  Vouchee,  he  might  deraign  the  Warranty  paramount  as  well  as  he  might  if  a  Stranger  had 
vouched  him,  and  the  Law,  which  will  not  fuffer  him  fo  to  do  for  the  Sake  of  avoiding  Cir- 
cuity of  Voucher,  ought  in  Reafon  to  give  him  fome  other  Means  to  deraign  the  Warranty'para- 
mount,  or  elfe  the  Warranty  paramount  would  be  gone,  and  fo  the  Inheritance  would  be  loft 
thro'  the  Defect  of  the  Law,  which  would  be  very  unreafonable  ;  and  the  other  Means  which  the 
Law  gives  him  is  to  deraign  the  Warranty  paramount  immediately,  which  is  the  Method  ordain- 
ed by  the  Law  for  the  deraigning  of  the  Warranty  paramount,  and  this  is  the  Reafon  of  Finch- 
den  Chief  Juftice,  in  the  faid  Cafe,  which  is  agreeable  with  other  Books  in  this  Point :  So  that  in 
that  Cafe  the  Feoffment  was  no  Impediment  to  his  having  Aid  of  the  other  Coparcener  to  deraign 
the  Warranty  paramount.     The  other  Thing  obfervable  in  the  faid  Cafe,  and  which  comes  nearer 
to  our  own  Purpofe,  is,  that  the  Vouchee  had  Aid  of  the  Coparcener  for  the  Land  which  his 
Father  had  aliened  to  a  Stranger  in  Fee-fimple,  and  in  which  he  had  nothing,  but  the  Caufe  there- 
of was  the  Warranty,  which  made  him,  being  vouched,  to  be  in  the  fame  Degree  as  his  Father 
was  before  the  Feoffment,  and  to  recover  in  Value  againft  the  other  Coparcener  in  the  fame  Man- 
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im.  11H.4.   ner  as  if  he  had  been  Tenant  immediately.     a  So  in  the  Cafe  of  n  H.  4.  in   a  Cut  in  vita,  the 
Co'unter^ea'de  one  Coparcener  of  Gavelkind-land,  after  Partition,    made  a  Feoffment,  and  took  back  an  Eftate 
Aid  i4.Bro,  »;.jn  pee?  and  was  impleaded,  and  by  the  better  Opinion  he  could  not  have  Aid  of  his  Coparcener, 
becaufe  he  was  out  of  the  Courfe  of  Coparcenary  •,  but  if  he  had  taken  back  but  an  Eftate  for 
Life,  and  had  prayed  in  Aid  of  the  Feoffee,  and  the  Feoffee  had  vouched  him  to  Warranty,  then 
he  fhould  have  had  Aid  of  his  Coparcener,  as  it  is  there  put  :   And  fo  if  the  Feoffee  had  retained 
the  Land,  and  had  been  impleaded,  and  had  vouched  the  Coparcener  who  enfeoffed  him,  there 
he,  as  Vouchee,  fhould  have  had  Aid  of  the  other  Coparcener,  as  it  is  there  put,  notwithftand- 
ing  that  he  hath  nothing  in  the  Land,  "becaufe  he,  being  Vouchee,  is  in  his  former  Degree,  as  it  is 
faid  before.     And  astn  thefe  Cafes  it  is  evident  that  the  Vouchee  fhall  be  adjudged  in  of  his  for- 
mer PofTefTion,  and  as  immediate  Tenant  thereof,  fo  fhall  Sir  Rice  Manxel  the  Vouchee   be  ad- 
judged in  here  as  Ceffuy  queUfe  in  fuch  Form  as  he  was  before  the  Feoffment.     And  if  a  common 
Recovery  with  Voucher  had  immediately  againft  him  fhould  not  have  been  a  Bar  to  his  Iflues  in 
Tail,  nor  to  the  Feoffees  after  his  Death,  no  more  fhall  this  Recovery,  in  which  he  was  vouched, 
be  a  Bar  to  them.     And  by  the  Cafes  above  recited  the  Reafon  is  made  manifeft  in  the  common 
i)  vin.  Ate.  tit. Cafe,  viz.   b  if  Tenant  in  Tail  of  Land  makes  a  Feoffment,  and  a  common  Recovery  is  had  a- 
mon0.rpi!T"  gainft  the  Feoffee,  who  vouches  the  Tenant  in  Tail,  who  vouches  over,  the  Tail  fhall  be  barred, 
becaufe  when  he  comes  in  as  Vouchee,  he  fhall  be  in  the  Degree  of  Tenant  in  Tail,  and  the  Re- 
compence  in  Value  which  he  hath  or  may  have  fhall  go  in  Tail,  and  therefore  fuch  Manner  of 
c  m.  12  Ed.  4.  Recovery  is  the  moft  furje  Way  to  bar  the  Tail.     c  For  if  a  Precipe  quod  reddat  is  brought  immedi- 
J'"?^ j;|ifzd;4"  ately  againft  him  to  whom  the  Land  is  entailed,  who  vouches,  and  the  Vouchee  makes  Default, 
Fauxer  Je  rccov.  and  fo  a  Recovery  is  had.  according  to  the  common  Courfe,  there  if  the  Tenant  in  Tail  at  the 
Ke'iw!'i^60.'pr"rime  of  the  Recovery  is  not  feized  of  the  fame  Tail,  but  of  another  Tail,  or  of  a  Fee,  or  other 
in.  3  Co.  5.  b.  Eftate,  the  Tail  whereof  he  is  not  feized  at  the  Time  of  the  Recovery  is  not  barred,  as  it  is  held  by 
Pig.°on  Rewv.'  the  better  Opinion  in  1 2  Ed.  4.  and  adjudged  in  13  Ed.  4.  in  the  firft  Cafe  of  that  Year,  becaufe  the 
ai,  23.  Recovery  in  Value  goes  according  to  fuch  Eftate  whereof  he  is  feized,  and  not  in  Recompence  of 

the  Eftate  whereof  he  is  not  then  feized.  For  as  in  the  above  Cafe  of  Cui  in  vita  the  Coparcener 
who  had  made  a  Feoffment,  and  took  back  an  Eftate  in  Fee,  was  out  of  the  Courfe  of  Copar- 
cenary, and  therefore  could  not  have  any  Recovery  in  Value  againft  the  other  Coparcener  in 
Refpect  of  the  Coparcenary,  no  more  can  he  who  has  a  Right  to  an  Intail,  and  is  feized  of  an- 
other Eftate  at  the  Time  of  the  Recovery  had  againft  him,  have  Recompence  in  Confederation 
of  that  Intail,  for  the  Recompence  in  Value  goes  only  in  Satisfaction  of  the  Eftate  which 
the  Tenant  had  in  Poffeffion  at  the  Time  of  the  Recovery.  But  when  he  is  vouched,  he  does 
not  come  in  in  refpect  of  any  Eftate  which  he  then  hath,  but  only  in  refpect  of  an  Eftate  which 
he  had  before,  and  in  Recompence  of  fuch  Eftate  which  he  had  before  the  Recovery  in  Value 
fhall  go,  and  therefore  fuch  Eftate-tail  as  he.had  before,  in  Lieu  of  which  a  new  Recompence  fhall 
come,  fhall  be  barred,  and  fo  is  the  Diverfity. 

Wherefore  I  conclude  as  a  Confequent  of  my  Argument,  that  the  Right  of  the  Tail  in  Ufe 
which  Sir  Rice  Manxel  had  is  not  barred  by  the  Recovery  aforefaid,  becaufe  if  the  Recovery  had 
been  had  immediately  againft  Sir  Rice  being  Cejiuy  que  Ufe  in  Poffeffion,  the  Tail  fhould  not  have 
been  barred  by  fuch  Recovery  ;  for  that  (as  I  have  endeavoured  to  maintain)  Sir  Rice  being  Vou- 
chee was  in  his  firft  Degree  of  the  Ufe,  and  in  fuch  Degree  for  the  Ufe  as  if  the  Feoffment  had 
not  been  made. 

But  perhaps  fome  one  will  fay,  that  then  the  ancient  Eftate-tail  which  Sir  Rice  had  before  the 
Ufe  created  is  not  barred,  for  if  Sir  Rice  being  Vouchee  came  in  as  Cejiuy  que  Uje,  and  the  Reco- 
very in  Value  fhall  go  in  Lieu  of  the  Ufe  in  Tail,  then  he  did  not  come  in  as  Tenant  of  the  firft 
Tail,  and  then  the  Recompence  in  Value  fhall  not  go  in  Lieu  of  that  Tail,  and  then  that  Tai)  is 
not  bound,  and  then  Edward  Manxel  the  Defendant,  to  whom  the  Land  is  deicended,  is  remitted 
to  that  Tail  •,  Sir,  to  this  Objection  and  the  Conclufions  drawn  from  it  I  anfwer,  that  the  firft 
ds.  p.  dtedandTail  is  alfo  bound.  And  to  make  my  Argument  che  more  clear,  I  will  put  this  Cafe,  viz.  AJ.S. 
g^,™Law°  3b-Co.  hath  a  Wife,  and  Land  is  given  to  him  and  to  his  Heirs  Males  begotten  by  him  on  the  Body  of  his 
6.  b.  aRoi.  r.  faid  Wife,  and  he  has  Iffue  a  Son  by  the  Wife,  and  afterwards  the  Wife  dies,  and  he  takes  an- 
He°i.  "56.'  338'  other  Wife,  and  has  Iffue  by  her  a  Son  and  a  Daughter,  and  he  difcontinues  the  Land,  and  takes 
back  an  Eftate  to  him  and  to  his  Heirs  Males  by  him  on  the  Body  of  his  fecond  Wife  begotten, 
and  afterwards  he  difcontinues  the  Land,  and  takes  an  Eftate  back  again  to  him  and  to  his  Heirs 
Females  of  his  Body  begotten,  and  afterwards  he  makes  a  Feoffment  without  Warranty  to  A.  B.or 
is  diffeized  by  A.  B.  and  afterwards  a  taint  Precipe  quod  reddat  is  brought  againft  A.  B.  who  vouches 
to  Warranty  the  faid  J.  S.  who  enters  into  the  Warranty,  and  vouches  over  one  who  is  not  Donor 
of  any  of  the  Intails,  but  the  common  Vouchee,  who  lofes  by  Default  according  to  the  common 
Courfe,  whereby  a  Recovery  is  had  in  the  ufual  Form,  and  afterwards  the  faid  "J.  S.  dies,  and 
his  three  Iffues  bring  three  feveral  Formedons  in  the  Defcender,  viz.  each  of  them  one  againft 
the  Recoveror,  and  make  feveral  Declarations  upon  the  feveral  Gifts  to  which  they  are  feverally 
inheritable,  the  Recoveror  may  bar  each  of  them  by  the  faid  Recovery,  for  altho'  no  Warranty 
was  made,  fo  that  there  was  no  Lien  in  fact,  yet  inafmuch  as  a  Lien  was  not  demanded,  that  is 
not  material,  for  the  Reafon  before  fhewn  :  And  then  when  the  Vouchee  does  not  demand  any 
Lien*  but  enters  generally  into  the  Warranty,  from  thence  there  arifes  an  Incertainty  whether  the 
Warranty,  which  fhall  be  intended  to  have  been  made,  was  made  upon  the  Difcontinuance  of 
the  firft  Tail,  or  of  the  fecond  Tail,  or  of  the  third  Tail,  by  Reafon  of  which  Incertainty  there 
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is  no  Default  in  the  Demandant  who  has  recovered,  for  he  could  not  counterplead  the  Warranty, 
becaufe  none  can  do  that  but  the  Vouchee,  and  although  the  Demandant  might  have  counter- 
pleaded the  Seizin  of  the  Vouchee,  yet  the  Truth  would  not  permit  him  to  do  fo  here,  but  the 
Incertainty  is  occafioned  by  the  Vouchee  who  has  not  demanded  any  Lien,  for  which  Reafon  it 
mall  be  taken  moft  ftrongly  againft  him  and  thofe  who  claim  under  him,  and  moft  largely  and 
beneficially  for  the  Recoveror  againft  the  Vouchee  and  his  Heirs ;  and  therefore  if  the  Recoveror 
pleads  the  Recovery  in  Bar  againft  the  firft  Eftate  Tail,  the  Iffue  who  claims  that  Eftate  cannot 
fay  that  the  Warranty  was  made  upon  the  Grant  or  Difcontinuance  of  another  of  the  Eftates- 
Tail,  for  perhaps  there  was  no  Warranty  in  fact,  but  the  Warranty  is  admitted  by  Eftoppel,  and 
if  he  had  made  a  Warranty  in  Fact  upon  the  Difcontinuance  of  the  Eftate-Tail  which  was  to 
the  Heirs  Females  of  his  Body,  and  the  Tenant  had  actually  vouched  upon  this  Warranty,  yet 
inafmuch  as  the  Lien  was  not  demanded,  nor  entered  of  Record,  nor  the   Donor  of  that  Tail 
vouched,  the  Iffue  of  the  firft  Tail  cannot  fhew  this,  viz.  that  the  Voucher  was  upon  fuch  Lien, 
and  that  the  Recompence  mall  go  to  the  Iffue  Female,  for  this  Averment  is  out  of  the  Record, 
and  the  Record  will  not  fuffer  fuch  Averment  to  annihilate  the  Force  of  the  Record  againft. him, 
for  which  Reafon  the  Iffue  cannot  plead  it :  And  as  the  Recoveror  may  plead  the  Recovery  againft 
the  Iffue  of  the  firft  Tail,  fo  may  he  againft  the  iffue  of  the  fecond  Tail,  and  againft  the  Iffue 
or  the  third  Tail  alfo,  and  all  this  is  by    Reafon   of  the  Incertainty  of  the  Lien.     But  if  the 
Vouchee,  when  he  came  in,  had  demanded  what  he  had   to   bind  him  to  the  Warranty,  and  the 
Tenant  had  (hewn  his  Deed  of  Warranty  made  upon  the  Difcontinuance  in  Fee  of  the  Eftate-Tail 
to  the  Heirs  Females,  and  the  Deed  had  been  entered  of  Record  at  the  Prayer  of  the  Vouchee, 
and  thereupon  he  had  entered  into  the  Warranty,  and  vouched  over,  there  I   would  admit  that 
neither  the  Iffue  of  the  firft  Tail,  nor  the  Iffue  of  the  fecond  Tail  fhould  have  been  barred,  for 
in  that  Cafe  the  Certainty  of  the  Warranty  appears,  and   the  Iffue  Female  only  fhall   have  the 
Recompence  in  Value,  and  that  fhall  be  an  Eftate-Tail  to   the  Heirs  Females,  for  if  Tenant  irT 
Tail  with  Warranty  makes  a  Feoffment  in  Fee  with  Warranty,  although  he  fhall  render  a  Fee- 
Simple   to  the  Difcontinuee  by  Reafon  of  his  Warranty,  yet  the  Eftate  which  he  fhall  recover 
in  Value  fhall  not  be  greater  or  other  than  his  Eftate  was  before  his  Warranty  made,  for  although 
the  Eftate  given,  and  the  Warranty  thereupon,  is  the  Caufe  why  he  is   vouched,  yet  when  he 
comes  and  enters  into  the  Warranty,  he  is  in  of  the  Fftate  which  was  eigne  to  the  fame  Eftate 
given,  for  he  is  in  of  the  Eftate  which  he  had  before  the  Warranty  made,  and  before  the  Eftate 
made  to  which  the  Warranty  was  annexed,  viz.  the  Eftate-Tail  to  the  Heirs  Females,  for  which 
Caufe  the  Daughter  fhall  have  an  Habere  facias  ad  valentiam  for  the  Lands  recovered  in  Value, 
and  her  Averment  that  her  Father  had  an  Eftate-Tail  to  the  Heirs  Females  at  the  1  ime  of  the 
Warranty  made  to  the  Difcontinuee  (lands  with  the  Record,  in  which  the  Deed   of  the  Difcon- 
tinuance and  of  the  Warranty  is  entered,  and  therefore  the  other  Iffues  fhall  not  be  barred  for 
their  Intails,  for  they  may  fhew  that  the  Affets  fhall  go  to  the  Sifter,  and  luch  (hewing  ftands 
well  with  the  Record,  becaufe  the  Lien  appears,  as  it  is  faid  before.     And  therefore  if  Tenant  in 
Tail  with  Remainder  over  be  impleaded,  and  vouches,  and  the  Vouchee  enters   into  the   War- 
ranty without  demanding  a  Lien,  and  cannot  bar   the  Demandant,  the  Recovery  in  Value  fhall 
be  in  Tail  with  Remainder  over  as  the  other  Land  was,  and  for  this  Caufe  the  Remainder  is 
bound,  for  when  a  Lien  is  not  fhewn,  it  fhall  be  intended  that  the  Vouchee  was  the  Donor,  and 
that  the  Warranty  was  annexed  to  the  whole  Eftate  given,  viz.  to  the  Eftate-Tail  and  Remainder, 
and  fo  that  the  Warranty  and  the  Eftate  commenced   together :  But  if  the  Vouchee  demands  a 
Lien,  and  he  fhews  a  Confirmation  of  the  Eftate  of  the  Donee  made  by  the  Vouchee  after  the 
Gift,  and  a  Warranty  to  the  Tenant  and  to  the  Heirs  of  his  Body  begotten  only,  and  the  Deed 
of  the  Lien  is  entered  of  Record,  then  the  Remainder  fhall  not  be  bound,  becaufe  the  Warranty 
appears,  and,  as  before,  it  extends  only  to  convey  the  Land  recovered  in  Value  to  the  Eftate-Tail, 
and  no  further,  and  therefore  becaufe  the  Recompence  in  Value  fhall  not  go  to  him  in  Remain- 
der, the  Remainder  fhall  not  be  bound.     So  that  there  is  a  Diverfity  where  the  Certainty  of  the 
Warranty  appears,  and  where  it  does  not,  for  if  it  does  not  appear  the  Law  will  intend  that 
there  is  a  Warranty,  and  that  the  Recompence  in  Value  goes  in  fuch  Manner  as  fhall  be  moft  for 
the  Benefit  and  Advantage  of  the   Recoveror,  and    if  it  does   appear,  then  the  Law  will  not 
intend  it  to  go  further  than  the  exprefs  Words  allow.     So  here  in  the  Cafe  which  I  have  before 
put,   inafmuch  as  it  does   not  appear  what  Eftate-Tail   the  faid  J.  S.  had  at  the  Time  of  the 
Feoffment  and  Warranty  made,  nor  to  what  Eftate  in  certain  the  Recompence  in  Value  fhall  go, 
this  one  Recompence  (hall  be  objected  as  a  Bar  againft  each  of  the  three  lntails,  as  one  Recom- 
pence was  a  Bar  to  three  Eftates-Tail  in  the  Cafe  of  *  i  Ed.  3.  where  a  Heir  in  Tail,  who  had  a  *  P.  lEdi  j.g. 
Carve  of  Land  by  Defcent  in  Fee-Simple  from  his  Father,  demanded  by  three  fevgral  Formedpnsd-  "• 
inDefcender  againft  three  feveral  Perfons  three  feveral  Carves  of  Land  entailed  to  his  Father,  and 
one   of  the  Tenants  pleaded  the  Warranty  of  the  Father    in  Bar,  with  the  faid  Carve  in  Fee- 
Simple  defcended  to  the  Demandant  as  Affets,  and  the  fecond  Tenant  likewife   pleaded  the  War- 
ranty of  the  Father  in  Bar,  with  the  faid  Carve  in  Fee-Simple   defcended  as  Affets,  and  fo  aifo 
did  the  third  Tenant,  and  there  it   was  demanded,  if  the  (aid  one  Carve  of  Land   fhould   be 
Affets  and  a  Bar  for  the  three  feveral  Carves  of  Land  in  Tail,  and  Shard  anfwered  (as  a  Chan- 
cellor of  Equity)  and  faid  that  the  Demandant  (hall  tell  his  Cafe  to  the  Court,  and  by  the  Equity 
of  the  Law  this  Recompenfation  (hall  be  made,  fo  that  he  fhall  be  barred  againft  each  for  the 
third  Part  of  the  Demand  againft  him,  by  the  third  Part  of  that  which  he  holds  by  Defcent : 
But  Ingham  feemed  of  the  contrary  Opinion,  and  that  this  could  not  be  by  the  Rigour  of  the  Law, 
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for,  he  faid,  every  one  of  them  hath  his  Plea  againft  the  Demandant,  and  he  hath  as  much  as 
he  demands  againft  each  of  them,  and  the  one  Tenant  has  nothing  to  do  with  the  Praecipe  brought 
againft  the  other  Tenant,  wherefore  it  feemed  to  him  that  each  of  them  fhould  bar  the  Demandant, 
which  latter  Opinion  feems  to  me  to  be  the  better,  and  to  be  more  confonant  to  the  common 
Law  than  the  Opinion  of  Shard.  So  that  as  in  that  Cafe  by  the  better  Opinion  one  and  the  fame 
-  Affets  was  a  Bar  to  three  feveral  Tails  for  three  Times  as  much  as  the  Affets  was,  fo  in  the  other 
Cafe  one  and  the  fame  Affets  fhall  be  a  Bar  to  three  feveral  Tails. 

But  perhaps  fome  one,  in  order  to  be  more  fully  fatisfied  of  this  Matter,  will  afk  this  Queftion, 
viz.  if  the  faid  J.  S.  the  Vouchee,  haying  three  feveral  Rights  in  Tail,  had  fued  Execution,  and 
Land  had  been  delivered  to  him  in  Execution,  what  Eftate  fhould  he  have  had  therein  ?  Should 
he  have  had  it  according  to  the  firft  Tail,  or  according  to  the  fecond  Tail,  or  according  to  the 
third  Tail  ?  And  to  which  of  the  three  Iffues  fhould   this  have  defcended  ?  Or  if  the  Father  had 
aliened  it,  which  of  them  fhould  have  had  a  Formedon  of  it  ?  or  if  the  Father  had  not  fued  Exe- 
cution, which  of  the  three  Iffues  fhould  have  fued  Execution  thereof?  To  thefe  Queftions,  which 
are  full  of  Difficulty,  I  give  this  Anfwer,  firft,  that  if  the  Father  himfelf  had  fued  Execution, 
it  does  not  appear  what  Eftate  he  fhould  have  had  by  the  Execution,  for  the  Writ  to  the  Sheriff 
is,  to  deliver  fo  much  of  the  Land,  without  expreffing  any  Eftate,  and  forafmuch  as  no  Eftate 
appears  by  the  filing  of  the  Execution,  there  ought  to  be  fome  other  Way  by  which  it  may  be 
made  to  appear.     And,  Sir,  if  he  whom   J.  S.   vouches  over,  viz.  the  laft  Vouchee,  be  the 
Donor  of  any  of  the  Eftates-Tail,  and  a  Lien  made  upon  the  Gift  be  fhewn,  and  entered  of  Re- 
cord, then  the  Land  recovered  of  him  fhall  be  according  to  the  Eftate  Tail  before  made  by  him, 
and  fuch  Iffue  as  fhould  have  inherited  the  Land  before  given  by  him,  fhall  inherit  the  Land  which 
is  newly  recovered  of  the  fame  Donor  in  Lieu  of  the  other  Tail,  for  the  Record  fhews  that  he 
was  the  Donor,  and  that  he  was  vouched  in  Refpect  of  the  firft  Gift,  and  by  that  Means  the  Cer- 
tainty of  the  Eftate  will  appear.     And  if  the  Law  be  fo  in  that  Cafe,  it  feems  that  the  other 
Iffues  fhall  not  be  barred  of  their  Eftates-Tail,  but  that  their  Formedons  fhall  be  maintenable,  for 
there  appears  fufEcient  Certainty  that  the  Vouchee  was  the  Donor.     But  if  the  laft  Vouchee  be  a 
Stranger,  and  not  the  Donor,  (as  it  fhall  be  intended  in  our  Cafe  here)  or  if  he  be  the  Donor, 
and  no  Lien  is  fhewn,  then  I  fay  that  it  is  in  the  Election  of  the  fuid  J.  S.  who  recovers  in  Value 
to  declare  which  of  the  three  Eftates  he  will  have  therein.     As  for  Example,  he  is  impleaded,  and 
makes  his  Title,  and  fhews  the  fecond  Fftate- Tail,  and  the  Recovery  in  Value  in  Refpect  of  that 
Eftate,  this  is  an  Election  and  a  Claim  of  fuch  Eftate ;  or  if  he  lofes,  and  brings  a  Quod  ei  de- 
forced, and  claims  an  Eftate- Tail  to  him  and  to  his  Heirs  Males  by  him  on  the  Body  of  his  fe- 
cond  Wife  begotten,  this  fhall  bind  the  Iffues,  and  the  Iffue  of  the  fecond  Tail  fhall  have  the 
Land,  for  in  Cafes  of  Election  if  he  to  whom  the  Election  is  once  given  determines  his  Choice, 
it  fhall  bind  all  others,  and  therefore  the  other  Iffues  fhall  be  there  barred  of  their  Eftates-Tail. 
And  if  the  Father  had  fued  Execution,  and  had  died  belore  any  Election  made  by  him,  fuch  of 
the  three  Iffues  as  firft  entered  fhould  have  held  the  Land,  for  the  others  could  not  make  to  them- 
felves  a  better1  Title  than  he  had  who  entered,  and  inafmuch  as  the  Right  of  his  Tail  was  bound, 
now  upon  this  Recovery  in  Value  fuch  Iffue  fhall  have  the  Land  fo  recovered,  againft  all  Stran- 
ger, in  the  fame  Eftate-Tail  as  the  other  Tail  was  to  which  he  was  inheritable,  and  neverthelefs 
the  other  Iffues  fhall  be  barred  for  the  firft  Land  in  Tail. 

But,  Sir,  (to  the  fecond  Queftion)  in  this  Cafe  when  the  Father  dies,  the  Land  fhall  defcend 
to  none,  nor  fhall  any  of  the  Iffues  have  the  Freehold  in  JLaw  before  Entry,  in  Refpect  of  the 
Incertainty  to  which  of  them  it  fhall  defcend,  but  the  Entry  of  fuch  Iffue  as  firft  enters  is  an 
Election  by  him,  and  makes  him  to  have  the  Freehold  in  Deed  and  the  Eftate-Tail  alfo,  although 
it  fhould  not  have  defcended  to  him. 

And  (to  the  third  Queftion)  if  the  Father  of  the  Iffues  had  fued  Execution  of  the  Affets,  and 
had  made  a  Feoffment,  and  had  died,  and  the  three  Iffues  had  brought  three  feveral  Formedons 
againft  the  Feoffee,  he  whofe  Writ  had  been  firft  returned  fhould  have  had  the  Land,  for  thereby 
he  had  firft  attached  the  Poffeffion  in  the  Hands  of  the  Tenant,  and  the  others,  whofe  Writs  had 
been  returned  afterwards,  could  not  have  made  a  better  Title.  But  if  all  the  three  Writs  had 
rai Writs,  for  been  returned  at  one  and  the  fame  Day,  they  fhould  all  have  abated,  becaufe  it  would  have  been 
andfgTinftthe^  ,ncertain  to  the  Court,  if  the  Tenant  had  confeffed  the  Actions,  to  which  of  them  they  fhould 
lame  pcrion.are  have  awarded  Seizin,  inafmuch  as  all  their  Titles  were  alike,  and  all  of  them  returned  at  one  and 
rlmeDay.'both  tne  fame  Day,  for  in  that  Cafe  the  Date  does  not  feem  to  be  material,  becaufe  they  are  not  of 
ftaiiabare.  s.p.  Record  before  the  Return,  and  therefore  in  Refpect  of  the  Incertainty  all  the  Writs  fhould  have 
§  igo.'i  Ffnc'h  abated.  *  As  in  the  Cafe  of  2  1  R.  2.  in  Replevin  againft  two,  one  of  them  avowed  for  Damage  - 
36. 2  Finch  49.  feafant,  becaufe  he  was  feized  of  the  Land,  and  took  the  Cattle  there  Damage-feafant,  and  the  other 
jgVi  Roi  '  avowed  becaufe  he  had  Common  in  the  Land,  and  took  the  Cattle  as  Commoner  Damage-feafant,  and 
Abr.  353.  pi.  5.  there  both  the  Avowries  abated  by  the  Award  of  the  Court,  and  the  Plaintiff  recovered  his  Damages 
pi.  526. Vin.  againft  them,  becaufe  each  of  them  could  not  have  a  Return,  and  which  fhould  be  preferred,  and  which 
^''r'  c  TT~  rejefted,  was  incertain  to  the  Court,  and  therefore  becaufe  the  Court  did  not  know  what  to  do,  they 
»p.  21  R.  2.  abated  both  the  Avowries.  And  fo  for  the  fame  Reafon  all  the  Writs  returnable  at  one  and  the 
Fitz.  Avowry     fame  Day  fhall  abate  in  the  other  Cafe. 

c.~&.t™  h.  And  (as  to  the  laft  Queftion)  if  the  Father  had  died  before  Execution  fued,  and  each  of  the 
6. 44.  b.  Per  Iffues  had  brought  a  Scire  facias  againft  the  laft  Vouchee  to  have  the  Land  in  Value,  he  whofe 
AZw"y6.°m  Writ  had  been  firft  returned  fhould  have  been  preferred,  upon  the  Reafon  above  fhewn  ;  but  if 
fine.  5C0.  ig.a.  a]j  the  Writs  had  been  returned  at  one  and  the  fame  Day,  they  fhould  all  have  abated,  causa, 

n%.  b.  Hlowd.  ,  4*4 

Qu*r.  §190,    quafupra. 

210.  I  have 


Where  two  feve- 


Baflet  and  Morgan  verfus  Manxel.  at  Serjeant's  Inn. 


ii 


I  have  been  more  particular  in  the  Difcuflion'of  this  Cafe,  in  order  that  thereby  I  mi^ht  con- 
vey a  clearer  Knowledge  and  Underftanding  of  the  principal  Cafe  before  us,  there  beino-  a  o-0od 
Deal  of  Refemblance  and  Similarity  between  them,  for  as  in  the  Cafe  above  put  theVouchee 
had  a  Right  to  three  Eftates-Tail,  fo  in  the  principal  Cafe  Sir  Rice  the  Vouchee  had  a  Right  to  two 
Eftates-Tail,  fo  that  the  Kefolution  of  the  one  Cafe  will  decide  the  other. 

Wherefore  I  fum  up  my  Argument  and  conclude  that  inafmuch  as  Sir  Rice  Manxel  the  Vouchee 
did  not  demand  a  Lien  upon  the  Voucher,  but  entered  generally  into  the  Warranty,  and  vouched 
over  a  Stranger,  he  ihall  be  adjudged  to  come  in  as  Tenant  of  the  firft  Tail,  and  the  Recovery 
againft  him  fhall  be  of  the  fame  Effect  as  if  he  had  been  immediate  Tenant  to  the  Precipe,  and 
feized  of  fitch  Intail.  And  alfo  he  fhall  be  adjudged  to  come  in  as  Cejiuy  que  life,  and  the  Reco- 
very aga'mfl  him  fhall  be  of  the  fame  Effect  as  if  he  had  been  immediate  Tenant  to  the  Precipe 
as  Cejiuy  que  UJe,  the  Confequences  from  both  which  PremifTes  are,  that  the  firft  Tail  is  barred,  but 
not  the  Tail  in  Ufe.  And  if  there  is  any  Caufe  why  the  firft  Tail  is  not  barred,  it  is  but  for  thatTbthe  dPo.nt 
Part  whereof,  Philip  Bennet  was  Tenant  for  Life,  which  is  the  third  Point  to  be  confidered,  and  ARecoLy  with 
the  Matter  of  it  is  in  Effect  this,  viz.  that  the  Tenant  in  the  Precipe  was  not  Tenant.  JfLandsinTaU 

And  as  to  this,  for  the  clearer  Apprehenfion  hereof,  I  will  fuppofe  that  the  Tenants  had  no- whereof 'part' ' 
thing  in  Poffcffion,  Reverfion,  or  Remainder  of  any  Part  of  the  Land.     And  admitting  the  Cafe^*  (Tnwhich 
to  be  fo,  yet  it  feems  to  me  that  the  Eftate  Tail  of  him  who  is  vouched  is  as  fully  bound  as  if  they  Pa» the  Rec°- 
had  b~en  actually  Tenants.     Now  the  Objection  againft  this,  which  is  urged  by  thofe  who  main  t&TeS? 
tain  that  the  Tenancy  in  the  Tenant  is  material,  lies  here,  viz.  it  is  faid  "that  the  Eftate-Tail  ofthe  ?r*dt**t* 
the  Vouchee  fhall  be  bound  only  in  Refpectof  the  AfTets  recovered,  or  which  by  Poffibility  Uiay'SSta? 
be  recovered,  in  Value,  and  until  the  Demandant  has  fued  Execution  againft  the  Tenant,  the  Te-haveonly  te- 
nant, it  is  faid,  cannot  fue  Execution  againft  the  Vouchee,  nor  the  Vouchee  againft  his  Vouchee,  T^JtiSt 
and  if  the  Tenant  in  the  Precipe  has   nothing  in  the  Land,  then,  it  is  faid,  there  is  no  p0flibi-forLifeinthem' 
Iky  that  Execution  of  that  Land  can  ever  be  fued  againft  him,  and  if  Execution  cannot  be  fued  ndueV*yaree" 
againft  him,  then,  it  is  faid,  he  fhall   never  have  Execution  againft  the  Vouchee,  and  if  Execu- immediatf  Te- 
tion  could  never  be  fued  againft  Sir  Rice  Manxel  the  Vouchee  here,  from  thence,  it  is  faid,  it  fol-'covery  &aU  bar 
lows  that  he  fhould  never  have  had  Execution  againft  his  Vouchee,  and  then  if  Rice  could  never  theEftate-Tai,> 
have  had  Execution  by  Law  againft  his  Vouchee,  from  thence,  it  is  faid,  it  follows  that  the  In- Taiiihaii never 
tail,  which  fhould  have  been  barred  by  AfTets  had  or  which  poffibly  might  be  had,  fhall  never  befalflfyit* 
barred  here,  the  Confequence  of  which  is,  tha'  Edward  Manxel  the  Defendant  is  remitted  to  the a  Weft's  symb* 
faid  ancient  Intail.     Sir,  as  to  this  Objection,  it  can  only  affect  that  Part  whereof  Philip  Bennet  pi^onkJJo'vT 
was  Tenant  for  Life,  for  of  the  Refidue   the  faid  Philip  Manxel  and  John  Cradock  were  perfects1- 
Tenants,  fo  that  for  the  Refidue  there  is  a  Poffibility  of  Execution.      But  I  will  beg  Leave  to In  co.mmon  Re* 
examine  this  Objection,  and  the  feveral  Conclufions  drawn  from  it,  each  of  them  by  themfelves.  nTnuotheVr*. 
But  before  I  enter  into  it  I  will  admit  that  the  Vouchee  fhall  not  have  Execution  in  Value  until  ^J1"11""", 
Execution  be  fued  againft  him.     b  For  in  41  Ed.  3.  in  a  Formedon,  Moris  faid  that  if  the  Tenant  the  vaiueagainft 
files  Execution  againft  the  Vouchee,  where  Execution  is  not  fued  againft  the  Tenant  himfelf,  and  he^^el^' 
hath  not  loft   any'Thing,  theVouchee   fhall  have  an  Afiize.     And  in   H.  17.  Ed.  2.  which  is  mandant  has 
abridged  by  Filz.  tit.  Recovery  in  Value  pi.  33.  it  appears  that  A.  brought  a  Scire  facias  to  have ^aln^Wm'-Tnd 
Execution   in  Value  of  Tenements   recovered,  and  the   Tenant  faid  that  the  Demandant  in  the  f°  of  the  firft 
Scire  facias  was  feized  of  the  Tenements  fuppofed  to  be  recovered  againft  him,  to  which  the  De-T°eUfec0enEainft 
mandant  faid  that  the  Judgment  was  executed,  fo  that  he  (the  DemandanrJ  was  now  put  out  by  vouchee,  s.  p. 
Execution  by  Virtue   of  the  Judgment,  whereupon  Ifiue  was  there  taken,  which  Ifllie  declares  ^coLit6.3a7pig* 
that  the  firft  Judgment  ought  to  be  executed  before  the  Recovery  in  Value  fhall  be  executed  :onReC0^  3'.  * 
c  And  this  alfo   appears  in  1  Ed.  3.  in  Sir  John  St oner 's  Cafe  in  a  Warrantia  Chart*,  that  if  a  ^o.' Qi"er" 
Man  has  Judgment,  he  fhall  not  have  Execution   until  he  himfelf  has  fuftained  Lofs  by   Execu-  b  p.  41  Ed.  3. 
cution  fued  againft  him.     So  that  it  feems  to  be  true   that  if  Execution  is   not  fued  againft  the JI,a> 
Tenant,  he  fhall  not  have  Execution  of  the  Recompence  in  Value.     And  therefore  if  there  is  nopi^'io.^'3'10' 
Poffibility  of  Execution  againft  the  Tenant,  there  is  no  Poffibility  of  Execution  of  the  AfTets 
againft  the  Vouchee,  nor  tor  the  firft  Vouchee  againft  the  other  Vouchee. 

But  I  will  try  whether  or  no  there  was  not  a  Poffibility  of  Execution  againft  the  Tenant  to  theWhereacom- 
Pnccipe  in  the  principal  Cafe,  and  I  will  fee  who  it  is  that  can  fay  that   Execution  could  not  behaTofLa^dlin 
fued  againft  him.     And,  Sir,  none  can  deny  but  that  Execution  was  fueable   againft  the   laft Tail>  and  the 
Vouchee,  as  well  as  if  the  Tenant  in  the  Precipe  had  been  Tenant  in  Deed.     For,  firft,  the  De-  Jr^areno* 
mandant  himfelf  brojght  his  Writ  of  Entry  in  the  Poji  againft  the  faid  Philip  Manxel  and  JohnTensntso(  the 
Cradock  as  againft  Tenants,  and  he  appeared  and  counted  againft  them  as  againft  Tenants,  in  an" Thing  £7% 
which  Cafe  he  was  eftopped,  without  more  done,  to  fay  otherwife  but  that  they  were  Tenants.  andth?Vouchee 
"  And  therefore  in   21  Ed  3.  in  a  Precipe  quodreddat  againft  two,  one  of  them  difclaimed,  and  warranty0 with- 
the  other  took  the  entire  Tenancy  upon  him,  and  vouched  him  that  had  difclaimed,  and  the  De-  outc?unter- 
mandant  counterpleaded  that  neither  he  nor  any  of  his  Anceftors  ever  had  any  Thing,  &c.  and  Non-tenancy, 
the  Writ  was  abated  by  Award,  becaufe  when  he  brought  his  Writ  againft  him,  he  affirmed  him  tfhf1T,ail  isas 
to  be  one  of  the  Tenants,  and  when  he  afterwards   faid  that   he  never  had  any   Thing,  this  was  this^ecolery^s 
contrary  to  his;  former  Affirmation.     So  in  a  Precipe  againft  two,  if  the  one  takes  the  entire  Te- if  ^  pena"ts 
nancy  upon  him,  and  pleads  in  Bar,  and  the  other  does  the  like,  the  Demandant  ought  to  main-  hadbeenaOuaiiy 
rain  his  Writ  •,  fo  that  what  he  has  affirmed  by  his  Writ  he  cannot  difaffirm.     e  So  Littleton  fays  ZtlT'lnlfU 
that  if  the  Tenant  aliens,  pending  the  Writ,  and  neverthelefs   the   Demandant  releafes  to  him,  iffuein  Tail 
this  Releafe  is  good,  becaufe  the  Demandant  is  eftopped  to  fay  that  the  Tenant  is  not  Tenant,  for,  ^l^tJ^n 
notwithftanding  his   Alienation,  he  remains  Tenant  againft  him  pending  the  Suit.     So  that  the for  <uch  Non- 
bringing  of  the  Writ,  and  the  Appearance  of  the  Demandant,  and  his  Count,  fhall  eftop  him  totenancy- 
fay  otherwife  but  that  theTenantis  Tenant.     But  in  our  Cafe  the  Demandant  has  gone  further,  3,^1" Edp3' 
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for  he  has  alfo  recovered,  and  then  to  fay  that  the  Tenant  is  not  Tenant,  and  to  falfify  his  own 
Recovery,  does  not  iie  in  his  Mouth,  but  he  is  eftopped  to  fay  fo. 

And  as  to  the  faid  Philip  Manxel  and  John  Cradock,  they  appeared  to  the  Writ,  and  took  upon 
them  the  Tenancy,  and  as  Tenants  vouched,  and  as  Tenants  recovered  in  Value  againft  the 
fw.  jon«  459.  Vouchee,  in  which  Cafe  they  (hall  not  fay  f  contrary  to  their  own  Acts  that  they  were  not  Te- 
nants, but  they  are  fully  eftopped. 
where  the  Tc-  And  as  to  Sir  Rice  Manxel  the  Vouchee,  he  is  alfo  eftopped  to  fay  that  the  faid  Philip  Manxel 
vouches3  wiT^'an?!  John  Cradock  were  not  Tenants,'  for  he  came  in  to  warrant  the  Land  to  them  as  Tenants,  and 
may  abate  the  jf  tney  were  not  Tenants,  Sir  Rice  fhould  not  have  been  compelled  to  warrant  it  to  them,  for  if 
tafureor  other  the  Tenants  may  abate  the  Writ  by  Non-Tenure  or  otherwife,  and  will  not,  the  Vouchee,  foraf- 
Matter,  and  will  much  as  he  cannot  have  the  fame  Plea,  ftrall  object  this  Matter  againft  the  Tenants,  and  thereby 
Jifts'to chaTge'the  fhall  difcharge  himfelf  from  warranting  the  Land,  for  Voucher  and  Recovery  in  Value  is  given 
vouchee,  the  t0  t^c  Tenant  as  his  laft  Safeguard,  and  if  he  can  aid  -himfelf  by  Abatement  of  the  Writ,  and 
compeUibieto  will  not,  but  will  voluntarily  charge  the  Vouchee  where/  he  has  no  Occafion  to  do  it,  the  Law 
enter  into.  War-  wjjj  not  COmpel  the  Vouchee  to  enter  into  the  Warranty.  a  And  fo  it  is  held  in  9  Ed.  4.  in  the 
pbad'tha"  the*  Cafe  of  a  Recovery  falfified  by  Executors,  and  there  it  is  refembled  to  the  Cafe  of  Confpiracy, 
'Tenant  "and'  b  in  wmch  the  Defendant  may  fay  that  the  Indictment  was  not  good,  and  that  the  Plaintiff  upon 
therebydifcharge  his  Arraignment  might  have  abated  it  by  Exception,  in  which  Cafe  inafmuch  as  he  might  have 
^^^^^  abated  the  Writ,  and  did  not,  but  pleaded  to  it  where  he  did  not  need  to  have  done  fo,  ,the  Con- 
jf  he  does 'not  fpirator  mail  object:  this  Matter  againft  him,  and  thereby  he  ihall  excufe  himfelf  of  Damages. 
cnterslnto  the  "  ^°  *n  2I  ^'  °"«  *n  a  Pr<£ClP«  quod  red(iat ,  upon  Default  of  the  Hulband  the  Wife  was  received, 
Warranty,  by  and  faid  that  the  Demandant  had  entered  into  the  Land  pending  the  Writ,  and  there  it  was  de- 
himto^Te^  bated  whether  fhe  fhould  fay,  after  the  laft  Continuance,  or  generally  pending  the  Writ,  and  it 
jiant,heiseft0p- was  the  Opinion  of  the  whole  Court  that  fhe  fhould  have  the  Plea  generally,  viz.  that  he  had 
^afterwards!1  entered  pending  the  Writ,  and  the  Reafon  thereof  is,  for  the  Salvation  of  her  Warranty,  for 
s.  p.  pig.  on  otherwile,  if  fhe  would  vouch,  it  would  be  a  good  Counterplea  to  fhew  that  fhe  was  not  Tenant, 
zZ°v'l9d'  and  f°  could  not  fuftain  any  Lofs,  which  was  not  there  denied,  but  granted  by  Prifot,  Ardern, 
12.  '£ Per  tit-  and  all  the  others :  And  there  it  was  held  to  be  a  good  Counterplea  to  fhew  that  the  Writ  of  the 
tieton.  Demandant  is  falfe,  as  for  Mifnomer  of  the  Tenant,  or  for  that  the  Demandant  (being  a  Woman) 

rac3™' C°nco"  ^as  taken  Hufband  pending  the  Writ,  or  for  Jointenancy,  or  fuch  other  Pleas  as  go  in  Abate- 
4;.  a.  Bndgm.  ment  of  the  Writ.  d  So  it  feems  by  29  Ed.  3.  in  a  Dumfuit  infra  atatem^  that  the  Vouchee  fhall 
ct'  h  fi  ^ay  tnat  t'ie  Tenements  are  in  another  Town,  and  if  the  Tenant  accepts  the  Writ  to  be  good,  ic 
48. Fitz. Refceit,  fhall  deprive  him  of  the  Benefit  of  the  Warranty.  e  So  in  45  Ed.  3.  in  a  Writ  of  Efcheat  the 
6s.  Bio.  62.  Tenant  vouched,  and  the  Vouchee  came  and  faid  that  the  Tenant  had  nothing  in  the  fame  Tene- 
d  p-  29  E^  3-  ments  the  Day  of  the  Writ  purchafed,  nor  ever  after,  and  the  Tenant  pleaded  againft  him  the 
Brfef'aoVr  Eftoppel  (as  if  the  Plea  were  good),  and  would  have  eftopped  him  from  pleading  the  above  Mat- 
eH.  45  Ed.  3.  ter,  becaufe  the  Vouchee  had  firft  demanded  what  the  Tenant  had  to  bind  him  to  the  Warranty, 
Efto  K\Ti  a^er  wmcn  'ie  could  not  deny  him  to  be  Tenant ;  which  Plea  of  Eftoppel  is  an  Argument  than 
*  si?!  good'  tae  ^lea  °f  the  Vouchee  was  good,  and  afterwards  the  Tenant  there  waived  the  Eftoppel,  and 
Cafe  m.  10  Ed.  pleaded  that  he  was  Tenant  the  Day  of  the  Writ  pUrchafed,  whereupon  I  flue  was  taken.  *  From 
wh«e the!;  whence  it  appears  that  it  would  have  been  a  good  Plea  for  Sir  Rice  Manxel  the  Vouchee  in  the 
Vouchee  plead-  principal  Cafe  to  have  pleaded  in  Difcharge  of  himfelf,  that  the  faid  Philip  Manxel  and  John 
ofThfwrirT"'  Cradock  were  not  Tenants.  But  inafmuch  as  he  did  not  plead  fuch  Plea,  but  entered  into  the  War- 
anditwasai-  ranty,  whereby  he  affirmed  them  to  be  Tenants,  he  could  never  afterwards  plead  that  they  were 
wrkabatfd^so  n°t  Tenants,  nor  can  his  Heirs  plead  fuch  Matter,  for  the  Prefervation  of  the  Affets  in  Fee- 
in  h.  22  Ed.  3.  Simple  which  fhould  be  rendered  in  Value  to  the  Tenants,  nor  for  any  other  Caufe,  fo  that  there  is 
Voucher  \v,     a  &rm  Eftoppel  againft  Sir  Rice  and  his  Heirs. 

the  Vouchee  in  And  as  to  the  common  Vouchee  whom  Sir  Rice  vouched  to  Warranty,  he  could  not  fay  but  that 
try  out  of  the  the  faid  Philip  Manxel  and  John  Cradock  were  Tenants,  for  as  Sir  Rice  might  have  objected  againft 
Degrees  was  ad-  them  who  vouched  himthat  they  were  not  Tenants,  and  fo  have  difcharged  himfelf  of  the  War- 
5^' Abatement  of  ranty,  in  the  fame  Manner  the  laft  Vouchee  might  have  objected  and  faid  to  Sir  Rice,  "You 
-h^Wlit5-wV"  "  were  not  compellable  to  warrant,  for  you  might  have  pleaded  that  they  who  vouched  you  were 
whhintheDe-  "  not  Tenants,  and  becaufe  you  did  not  do  fo,  I  by  Law  am  under  no  Necefflty  of  warranting  to 
tC"'  EdUtf£:e  "  y°u'  and  therefore  will  not."  And  as  a  Proof  that  he  might  have  faid  fo,  there  is  a  Cafe  in 
a.'pi.  14.  Fitz.  10  Ed.  3.  f  in  a  Writ  of  Dower,  where  the  Tenant  vouched,  and  the  Vouchee  came  and  vouched 
wWthe137'  oveil>  an&  the  laft  Vouchee  faid  that  the  Tenant,  who  firft  vouched,  was  not  Tenant  the  Day  of 
Vouchee  pleaded  the  firft  Writ  purchafed,  nor  ever  after.  Wherefore  inafmuch  as  the  laft  Vouchee  in  the  prin- 
Town^nfJaT  cipal  Cafe  might  have  pleaded  the  Non-tenancy  in  the  Tenants,  and  did  not  plead  it,  but  en- 
oufted  thereof,  tered  into  the  Warranty,  whereby  he  admitted  the  Tenancy  in  the  Tenants,  he  could  not  after' 
waTaffirmedTo"  wards  deny  the  fame  Tenancy  in  the  Tenants,  fo  that  he  alfo  was  eftopped. 

be  good  by  the        But  if  there  is  any  Caufe  why  the  Heir  in  Tail  fhall  falfify  the  Recovery  here  for  the  Non- 
Tenancy  in  the  Tenants,  it  is  becaufe  the  Sheriff  (as  it  is  objected)  could  not  make  Execution  by 
tp.  10 Ed,  3.    Habere,  facias  feizinam  againft  the  Tenant,  nor  come  upon  the  Land  to  know  the  Value  thereof, 
counterpL  d?"  fo.  as  to  be  able  to  give  as  much  in  Value  to  the  Vouchee,  for  if  he  fhould  come  upon  the  Land, 
Can-anty  14.      he  would  be  a  DifTeizor  to  him  who  was  feized  of  the  Land,  and  becaufe  he  was  a  Stranger  to 
the  Record,  he  fhould  not  be  eftopped,  but  for  his  own  Indemnity  he  might  refufe  to  execute  the 
Judgment :  Sir,  as  to  this  Objection,  I  would  afk  what  would  the  Perfon   who  makes  it  fay,  if 
the  Demandant  had  entered   without  fuing  an  Habere  facias  feizinam  to  the  Sheriff?  Probably  he 
might  fay  that  by  fuch  Entry  the  Demandant  would  have  been  a  DifTeizor  to  him  who  was  feized 
in  Fee.     But  what  then  ?  neither  the  Tenant  nor  the  Vouchee  could  fay  but  that  it  was  a  lawful 
Execution,  for  they  were  eftopped  to  fay  otherwife  but  that  the  Tenants  in   the  Precipe  were  Te- 
nants in  Deed,  as  it  is  fhewn  before,  and  then  they  were  alfo  eftopped  to  fay  otherwife  but  that 
it  was  a  good  Entry  and  Execution,  and  then  the  Tenant  and  the  Vouchee  fhould  have  had  Exe- 
cution 
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cation  in  Value.  So  that  this  is  one  Way  for  the  Demandant  to  execute  the  Recovery,  which 
bang  fo  done  consequently  the  Tenant  might  have  had  a  Scire  facias  againft  the  Vouchee  to  hve 
in  Value  and  the  firft  Vouchee  might  have  had  another  Scire  facias  againft  the  iecond  Vouchee  lo 
have  in  Value  alfo,  againft  which  there  is  no  Objection.  vuuuiee.ro 

Sh^rT  %  T  ?eK°thlr  ^7'  lf  Che  Demaud  w  had  !ll£d  an  H«^e  facias  feizinam  directed  to  the^si^ 
Sheriff,  it  had  been  his  Duty  to  execute  the  Writ,  although  in  Fa£t  a  Stranger  was  feized  W tfe^T*? b^ 
Land,  and  none  of  the  Parties  to  the  Writ  was  ever  feized  of  it,  ^^^l^llffijSStt^* 
have  punifhed  the  Sheriff  for  executing  the  King's  Command  given  by  his  Writ      »  For  ll  1  ?h! Lsnd t0 executa 
Lands  in  the  Realm  are  held  either  mediately  or  immediately  of  tie  King",  and  a    "defended  by  h  &*»* 
Laws  of  the  King    and  in  all  Quarrels  and  Complaints  as  well  concerning  Land  aso£ff  ^^"^ 
courfe  ,s  to  be  had  to  the  King,  who  as  Head  of  the  Law  has  an  Intereft  to"  examine  SSul^fSS."^ 
and  Complaints,  and  as  King  ought  ex  officio  fo  to  do,  and  all  the  Lands  in  the  Realm  arelub  Sfh*  "ST* 
to  his  Cenfure  and  Lxammation  in  fuch  Cafes,  from  whence  it  confequently  follow ,  th     whit ^ 
Complaint  concerning  Land  is  made  to  the  King,  and  his  Minifters  thereupon  enter  into  the  Land- h  4sEd  , 
or  meddle  with  it  for  the  Purpofes  of  examining  and  inquiring  into  the  Titles  of  the  Nils  com  * * S^ 
plaining   or  in  order  to  make  Execution  of  fuch  Rights  as  are  tried  and  adjudged,  they  (hall  t  dTf  £a^  " 
punifhabJe.      And  this  Liberty  of  examining  and  trying  the  Wefts  of  the  Sub  eclsl  an  exed  to£  ^'  '•  * 
the  Crown  as  a  fpec.al  Prerogative    for  the  Benefit  of  the  People,.  >  and  all  Land   are  chSS^thS'  S" 
itas  with  a  Condition  m  Law      So  that  if  I  am  feized  of  Land  in  Fee  upon  a  good and ^ndTflfib    *  ^ -"- 
Title    and   a  Stranger  demands  tins  Land  by  a  Precipe  againft  another  Stranger,  K^Sfi^ftjr 
the  Sheriff,  by  Force  of  the  Pr.ape,  comes  upon  the  Land  with  Summoners,  and  fummons Tm 
againft  whom  the  Pr*ape  is  brought,  and  afterwards  the  Demandant  recovers  a -ainft  Sm  b    De  bPP^r 
fault  or  by  Iflue  tried  upon  a  certain  Point,  and  by  Force  of  an  Habere  facias  ft tain .the  Sher  .ff^'^ 
comes  again  and  puts  him  who  has  recovered  in  Seizin  of  the  Land    and  rhU  ZZ  7 

thence  I  cannot  punifh  the  Sheriff  either  for  the  firft  or  fetond  comi  g  ^pon  heTand'bect  fe 
the  Sheriff  did  nothing  but  in  Execution  of  the  Kina's  Command  i .  f.U   mL  u 

charged   to  do,    and   my  Poffeflion  is  fubjed  by  1^^^^^^.^^ 
Minifters :  But  after  the  sheriff  ,s  gone  from  the  Land,  I  may  ouft  him  who  wa   the Demandan 
for  his  Recovery  againft  a  Strknger  gave  him  no  Title  againft  me,  but  the  Sheriff  and  Xfe  who 
came  with  him  are  difpun.fhable  for  coming  upon  the  Land  in  order  to  execute  the  Procefs  for  the 
Poffeffion  of  every  Man  is  charged  by  Law  with  fuch  a  Liberty,  as  to  an  Entry  upon  it         fL 

WC/ee  aa      1£  kLT  ^V"Llbc"y  t0  him  in  Reverfion,  who  is  a  Subjecft,  to  come upon the  Land %%*&& 
and  meddle  with  the  Poffeffion  of  the  particular  Tenant,  as  the  Tenant  for  h^orWrts^T  °t 
certa.n  Purpofes,  as  to  fee  if  Waft  be  done.    -  So  Littleton  in  the  Chapter  of  yZalekl  t at  ffiP-^& 
Man  makes  a  Leafe  for  Life,  and  a  Villain  mirchafes  rhp  p.„.rr,nn-    d r,  ,  "uafe™Ys  t,naVt  abytheUflbra- 

V.llaic <„  presently  come  to  the  Land,  %*£&&£&££%$&  focu^im  t  ^--X 

."tt,  £  £j  ab„y     rs  wo  d  La;d,  ^iSS&M?  f07hrn, k  h  M~- 

c  So  Littleton  favs  in  rhe  fame  Chi™         r     v-n  >     -^   ■       implied  that  he  may  Jawfu  !y  do  it.^onaJiudged 
;H  ^'^»  wys  "i  the  lame  Chapter,   if  a  V,Hain  purchafes  an  Advowfon  full  of  an  Incumbent  Fbetei°ten- 
the  Lord  of  the  Villain  may  come  to  the  Church,  and  claim  the  faid  Advowfon    WSM feS^ 

Man  being  feized  of  the  Re^erfion  of  a  Ho.fe^v^ 

and  died,  the  Executor  came -and  found  the  Houfe  open    and  entered  imn  if  iZt      i  T    •        'C»  f  "',- 
in  good  Repair  or  not,  in  order  that  he  might  know  ,  et  e Reverfion wldehV'  *«££  W 

to  fell,  and  the  particular  Tenant  brought  an  Action  of  Tn-fn^r.  il  •  n  Vi   ilcverllon  whlch  "=  was.  rIi.  R.  3„. 
the  above  Matter,  and  it  was  taken  to°be  a  ^Tpta,  w £   1°    he  PW^Ze  ch''°  "W^te 
that  he  claimed  a  Fee  and  Freehold,  and  broke  the  ^Cm&W!M^^^ 

order  to  fee  ^Condition  and  Goodne^of  ttZT  t^^^^'^^  '  ^ 
him  in  the  Rcverfion,  ot  whom  the  particular  Tenant  holds  the  Land    that  L  IT  iS  ,  •     Litt'  §,8°* 

own  private  Benefit  into  the  Land  of 'his  particular  Tenant,  S^^^fl™^  x.  |  , 

m^  o^ me  •  ^  fi  ftA«6iHB^ 

the  Suit  hath  or  had  nothino-  in  the  Land       S  rl.    f  g  ,°    th°f?  wh°  are  Parties  to 

that  the  Tenants  in  a  Pr.ap^ reUa\wt  pleaded ^on™  bu?  it "  v  '""  "  ^  B°?ks' 
Cafe  that  he  who  was  Tenant  in  Deed  had  an  Artion  t^Z  ,1     ^   '  -  r  er  WaS  feen  in  fuch 

to  fummon  him  againft  whom  the  Writ  was  bfouX   S  ^  f°r  C°ming  UP°n  the  Land 

.    A"d  lf  the  ShenA?;  hy  /xecuting  upon  the  Land  the  Summons  of  a  Stranger    or  bv  dehV, 

ing  Seizin  upon  a  Writ  of  Habere  facias   feizinam,     fhould  bp  adfl.dS   ,  ?'  ?    ,?7  deJlver-TheShenffcan- 

who   is  feized  in  Deed  of  the  land     from  t\Zr*  \  u  r  „    J     g  Prefpaffer  to  him  not  return  nw 

•j  r-s  J-adnu,   irom  thence  it  would  fo  bw  that  the  Sliprlff"    ;n  ~  j     tenancy  toa 

to    avoid    any    Damage   to    himfelf,    might   return     that    another   was  Ten  an      Sd  rl  ° rdferw?°fSe!l!n 
that  Rea  on  he  could  not  enter  to  execute  the  Writ,  and  in  fuch  Cafe  tW    rTZ   '  2  in  R,  f     s- ? "  ^- 
to  be  allowed  by  the  Court.     But    Sir    alrhnno-h  f.,^  p<,^        i      1         ^euirn  0l-ignt  in  ReafonIoc. 
was  allowed  in  the  Law.     -And  a'ceo  ^^^fS^^^u^10^  yCt  h  never 
upon  a  Judgment  was  fent  to  the  Sheriff   who   I?£LHv$WB  ^fe  Wrkof  Seizin^-  «**  f« 
who  anfwered  Mm  that  the  Perfon,  %&  ilS^  &W~S£££«^ 

a  Nob 
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a  Non  omittas  was  awarded  ;  whereupon  the  Book  makes  this  Obfervation,  fo  Note  thatfuch  Anfwcr 
of  Non-tenure  does  not  lie  in  the  Mouth  of  the  Sheriff  or  of  the  Bailiff:  And  the  Reaibn  why  the 
Return  was  not  good  is,  becaufe  the  Law  gave  him  Liberty  to  execute  the  Writ  without  any  Da- 
t>H.  8  Ed.  3.9.  mage  to  himfelf.     b  And  in  8  Ed.  3.  in  a  Writ  of  Execution  to  deliver  Seizin  upon  a  Judgment 
c'arrt/deAt-  m  a  Writ  of  Entry,  the  Sheriff  returned  that  pending  the  fame  Writ  of  Entry  one  had  recovered 
tomeyig.         the  fame  Tenements  by  Affize  againft  the  Tenant,  by  Reafon  whereof  he  could  not  make  Execu- 
tion, and  there  it  was  touched  whether  or  no  the  Return  fhould  be  g^od,  but  it  was  not  there  ad- 
«h.  8  Ed.  3. 12.  judged  ;  c  but  in  the  fame  Year  of  8'  Ed.  3.  a  Man  fued  a  Writ  of  Execution  to  the  Sheriff  to  de- 
Executionp       l'ver  t0  mm  Seizin  of  Lands  rendered  to  him  by  W.  by  Fine,  and  the  Sheriff  did  nothing,  where- 
upon he  fued  zficut  alias,  vel  caufam  nobis  fignifices,  to  which  the  Sheriff  returned,  that  he  had  ftnt 
to  the  Bailiff  of  Richmond,  &c.  who  anfwered  him  that  he  had  not  made  Execution,  becaufe  the 
Writ  of  Covenant,  upon  which  the  Fine  was  levied,  did  not  come  to  him  to  make  the  Summons, 
and  alfo  becaufe  the  fame  W.  who  ought  to  have  rendered  the  Tenements  had  nothing  in  them, 
but  one  John  Marmion  bo.h  before  the  Fine,  and  at  the  Time  of  the  Fine  levied,  and  afterwards 
was  Tenant  of  the  Tenements,  whofe  Villain  W.  is,  whereupon  the  Plaintiff  prayed  a  Non  omittas 
propter  aliquam  libertatem,  and  had  it.  So  that  inafmuch  as  one  of  the  Caufes  was  there  allowed,  it 
is  evident  as  well  from  that  Cafe   as  from  the  others  before  cited,  that  it  is  no  Anfwer  for  the 
Sheriff,  in  Writs  of  Seizin  or  Summons,  to  fhew  Non-tenancy  in  him  whom  the  Writ  or  Record 
fuppofes  to  be  Tenant.      But  if  the  Law  was  fo  that  the  Sheriff  in  fuch  Cafe  could  not  lawfully 
make  the  Summons  or  deliver  Seizin,  but  fhould  be  punifhable  for  fo  doing,  then  the  Return  of 
the  Sheriff  (hewing  fuch  Caufe  for  not  executing  the  Writ  fhould  be  allowed  :  And  forafmuch  as 
it  is  not  allowed,  from  thence  it  follows  that  he  may  lawfully,  without  Offence  to  any,  execute 
fuch  Procefs  of  Law,  by  Force  of  a  Liberty  or  Condition  in  Law  with  which  the  Pcffeffion  of  every 
Subject  is  charged.      And  from  thence  it  alfo  follows  that  it  is  a  weak  and  ill  grounded  Objection 
to  fay  that  there  was  no  Poffibility  or  lawful  Means  for  Sir  Rice  Manxel  the  Vouchee  to  have  Execu- 
tion in  Value  of  Affets  to  the  Land  in  Tail  by  Reafon  of  the  Non- tenancy  in  Philip  Manxel  and 
John  Cradock. 

And  all  this  I  have  faid  by  Way  of  Admittance  and  upon  a  Suppofition  that  Philip  Manxel  and 
John  Cradock  had  nothing  in  any  Part  of  the  Land.     But  it  is  confeffed  that  they  had  the  Reverfion 
immediately  expectant  upon  an  Eftate  for  the  Life  of  the  faid  Philip  Bennet,  which  Reverfion  was 
touched    by   the   Entry  of  the  Recoveror   or  by   Execution,    and    in    which   Cafe  Execution 
might  be  well  enough  made  after  the  Death  of  Bennet.     And  as  to  the  Reft  of  the  Manors,  the  faid 
Philip  Manxel  and  John  Cradock  were  immediate  Tenants  of  the  Freehold  thereof,  in  which  Cafe 
it  is  clear  that  the  Tail  is  barred  for  the  fame.     For  the  Tail  of  the  Vouchee  is  not  birred  in  Con- 
federation of  the  Affets  which  are  already  had,  but  in  Confideration  of  the  Affets  which  may  pof- 
fibly  be  had.     And  as  to  the  Reft  of  the  Manors  there  was  a  Poffibility  of  Affets,  for  the  Deman- 
dant was  at  Liberty  to  fue  Execution  of  the  fame  againft  the  Tenants,  and  they  over  againft  Sir 
Rice,  and  he  againft  his  Vouchee  ;  and  in  this  there  is  no  Sort  of  Doubt  or  Qteftion,  and  it  is  not 
in  the  fame  Degree  with  the  Matter  of  my  Argument   above,  where  I  admitted  that  the  Tenants 
in  the  Precipe  had  nothing  in  Poffeffion,  Reverfion,  or  Remainder  in  any  Part  of  the  Land.   And 
then  inafmuch  as  Sir  Rice  the  Vouchee  had  a  Poffibility  of  Affets  both  as  to  the  one  Part  and  the 
other,    this  Poffibility  is  equivalent  in  Law  to  Affets  in  Deed,  and  hath  fuch  Operation  that  the 
Di*erfity  whsn  jn;ue  \n  Tail  fhall  never  falfify  the  Recovery  nor  ever  be  remitted.     For  there  is  a  Diverfity  in  the 
fljn  famfy  a      Law  when  the  Iffue  in   Tail  fhall  falfify  a  Recovery,  and  when  not.     d  For  if  a  faint  Precipe  is 
Recovery,  and    Dr0ught  againft  Tenant  in  Tail,  who  fuffers  a  Recovery  by  Default  or  by  Reddition,  and  dies 
before  Execution,    there  the  Iffue  fhall  be  remitted,  and  fhall  falfify  the  Recovery  •,  e  for  if  the 
is. p.  Co.  Litt.  Recoveror  enters,  the  Iffue  fhall  have  an  Affize,  as  it  is  held  in  7  H.  4,  and  if  he  pleads  the  Re- 
361- bi  '  c,°-    covery,  the  Iffue  fhall  falfify  it,  f  and  if  the  Recoveror  brings  a  Scire  facias  againft  the  Iffue  to 
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312.  pig.  on      have  Execution  upon  the  Recovery,  the  Iffue  fhall  falfify  the  Recovery,  as  Littleton  fays  in  his 
An'te^  *0)-      Chapter  of  Remitter,  and  if  the  Recoveror  had  fued  Execution  in  the  Life  of  the  Tenant  in  Tail, 

the  Iffue  fhould  have  had  a  Formedon  againft  him,  and  therein  he  fhould  have  falfified  the  Recovery. 
«T.  7h.  4. 17.  s  But  if  a  Stranger  brings  a  faint  Precipe  quod  reddat  againft  Tenant  in  Tail,  and  he  vouches  to' 
pi.  13.  Bro.  Warranty,  and  by  the  Default  of  the  Vouchee  or  by  his  Confeffion  the  Demandant  recovers  againft 
Recov.  10.  the  Tenant  in  Tail,  and  he  over  in  Value  againft  the  Vouchee,  and  before  Execution  the  Tenant 
Remitterg.  jn  fail  ^jg^  ancj  trie  Land  h  defcends  to  his  Iffue,  yet  the  Demandant  may  enter,  or  fue  Execution 
f  Litt.  §  690.  againft  the  Iffue,  and  the  Iffue  fhall  never  falfify  the  Recovery  in  that  Cafe,  becaufe  he  has  or  may 
2S  p  Co  L;tt.  have  Affets  ;  ]  and  if  he  might  falfify  the  Recovery,  then  fhould  he  retain  the  Land,  and  have 
361. b.  1  bo.  Execution  of  the  Affets  alfo,  for  he  who  renders  owes  the  Affets,  and  cannot  difcharge  himfelf  of 
fo'co.V."6.  '*'  fhem,  and  forafmuch  as  the  barring  of  the  Intail  is  no  Prejudice  to  the  Iffue,  who  fhall  have  as 
Dy-374-  p'-'s-  much  in  Value,  there  is  Reafon  to  fay  that  no  Mifchief  is  done  by  the  Eftate-tail  being  barred,  and 
iRoifk.V2-  therefore  that  the  Iffue  fhall  not  falfify  the  Recovery,  nor  avoid  the  Execution.  And  fo  it  was 
pis.  on  Recov.  taken  in  the  Star-chamber  by  the  Lord  Montagu  and  other  Juftices,  in  a  Cafe  there  in  the  Time  of 
*j'6(e).  King  Edward  6.     And  there  feems  to  be  a  good  Reafon  for  this, k  for  the  Iffue  in  Tail  fhall  never 

tw.  Jones  10.  defeat  any  Act  done  by  his  Anceftor,  but  fuch  as  is  to  his  Difadvantage,  as  it  is  proved  by 

Oclavian  Lumbard's  Cafe  in  a  44  Ed.  3.  where  Tenant  in  Tail  upon  defeafible  Title  granted  a 
24.igDr.n&Rstud".  Rent-charge  to  him  that  had  Right,  for  a  Releafe  of  his  Right,  and  the  Tenant  in  Tail  died,  and 
lib.  1.  cap.  26.  it  was  the  Opinion  of  the  Court  that  the  Heirs  in  Tail  and  every  other  Tenant  afterwards  fhould 
fo-8l#  hold   the  Land  charged  with  the  Rent-charge.     So  that  if  the  Iffue  in  Tail  hath  Affets  in  Value, 

1 1  Lev.  168.     he  fuffers  no  Damage,  for  which  Reafon  he  fhall  not  falfify  the  Recovery,  but  the  Recoveror  may 

Pig.  on  Recov.  °  J  J  J 
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436  (bj.  *  T-  44  Ed.  3.  21.  pi.  24,  Fitz,  Charge  7.  Bro.  4.  Tayl.  6.     Ante  436  (c),  466(b),  and  the  other  Books  there  cited. 
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FEOFFMENT  upon  Condition   that  the  Feoffee  fhall   re-infeoff  the  Feoffor  and   his 
Wife,  the  Feoffee  charges  the  Land,  and  afterwards  the  Grantee  brings  Annuity,  and  re- 
covers, and  the  Feoffor  enters,  and  the  Feoffee  brings  Affize.     Vide  P.  44.  Ed.  3.  9.  b.  Parjhay. 

2.  Land  is  given  to  Hufband  and  Wife,  and  to  the  Heir  of  the  Hufband  lawfully  begotten 
on  the  Body  of  the  Wife,  and  if  the  Hufband  dies  without  Iffue  by  the  Wife,  that  then  the  Land 
fhall  remain  to  J.  S.  in  Fee,  the  Hufband  and  Wife  die  without  Iffue,  J.  S.  enters,  upon  whom 
the  Feoffor  enters,  and  J.  S.  brings  Affize;  it  feems  that  it  is  not  maintenable.  Vide  14  H.  6. 
25.  a.  fuch  a  Limitation  good. 

3.  A.  leafes  for  Years,  and  dies,  having  Iffue  a  Daughter,  his  Wife  privinient  enfeint  with  a 
Son,  the  Daughter  confirms  the  Eftate  of  the  Leffee,  to  have  and  to  hold  to  him  for  life,  with 
Warranty,  the  Son  is  born,  and  dies  without  Iffue,  the  Daughter  oufts  the  Leffee,  and  upon  his 
re-entry  me  brings  Affize  ;  it  feems  to  be  maintenable.  But  if  the  Son  had  Oufted  him,  it  feems 
that  an  Ej  eBi  one  firm  &  had  lain. 

4.  A.  leafes  for  Years,  and  afterwards  the  Leffee  being  received  by  the  Statute  of  Gloucefter, 
a  Stranger  recovers  againft  him  in  a  Precipe  quod  reddat,  and  the  Stranger  confirms  the  Eftate  of  the 
Leffee,  habendum  the  Land  to  him  for  Life,  and  afterwards  the  Leffor  annuls  the  Recovery  by  Writ 
of  Error,  and  enters  upon  the  Leffee,  and  he  brings  EjeBione  firm<e ;  it  feems  to  be  mainte- 
nable. 

5.  A  Recovery  is  had  againft  Leffee  for  Years  in  a  Pracipe  quod  reddat,  and  afterwards  the  Leffee 
brings  Error  or  Attaint,  and  reverfes  the  Judgment,  and  the  Leffor  enters  upon  the  Leffee,  and 
he  brings  an  Action  of  Trefpafs  •,  it  feems  to  be  maintenable.     M.  8  Ed.  4.  19.  b. 

6.  Lord,  Mefne,  and  Tenant,  the  Tenant  holds  in  Socage,  and  the  Mefne  in  Chivalry,  the 
Tenant  makes  a  Gift  in  Frank-  marriage,  and  the  Mefne  releafes  to  the  Donor  all  his  Right  in  the 
Tenancy,  and  afterwards  the  four  Degrees  pafs,  and  the  Donor  feizes  the  Wardfhip  of  the  Iffue, 
and  enters  into  the  Land,  and  he  brings  a  Writ  of  Trefpafs  -3  it  feems  that  it  is  not  main- 
tenable. 

7.  A.  gives  Land  to  Hufband  and  Wife  in  fpecial  Tail,  referving  Rent,  the  Wife  of  the 
Donor  brings  Dower  againft  the  Heir  of  the  Hufband  for  the  third  Part  of  the  Rent,  pending 
which  Writ  one  of  the  Donees  dies  without  Iffue,  it  feems  that  the  Wife  fhall  not  be 
barred,  &c. 

8.  A.  dies,  having  Iffue  two  Daughters,  Land  is  given  by  Deed  in  Tail  to  the  youngeft  and  to 
the  Heirs  of  the  Body  of  her  Father  begotten,  and  fhe  has  Iffue,  and  dies*  the  Iffue  brings  a 
Formedon  againft  his  Aunt,  viz.  the  eldeft  Daughter. 

9.  Mefnalty  defcends  to  the  Tenant,  and  the  Lord  avows  for  Relief  upon  the  Tenant  being 
within  Age,  &C 

io.  A.  having  a  Wife  makes  a  Feoffment  upon  Condition,  and  dies,  and  his  Wife  is  endowed 
by  the  Feoffee,  and  afterwards  grants  her  Eftate  to  the  Feoffee,  referving  Rent  by  Deed  indented* 
and  the  Heir  enters  for  the  Condition  broken,  it  feems  that  he  fhall  hold  the  Land  difcharged  of 
the  Rent.     Note,  his  Title  to  the  Land  is  eigne  to  the  Condition,  puifne  to  the  Rent. 

11.  Land  is  given  to  Hufband  and  Wife  and  to  a  third  Perfon,  the  third  releafes  all  his 
Right  to  the  Wife,  and  the  Hufband  and  Wife  make  a  Leafe  for  Years  of  the  whole,  and  bring  a 
Writ  of  Waft  againft  the  Leffee. 

12.  Land  is  leafed  for  Life,  the  remainder  to  the  right  Heirs  of  J.  S.  Tenant  for  Life  makes 
a  Feoffment,  and  afterwards  J.  S.  dies,  his  Heir  enters,  and  the  Feoffee  brings  Affize;  it  is  not 
maintenable.     ghiare  if  he  has  any  other  Remedy. 

13.  A  Man  makes  a  Leafe  for  Life,  and  dies,  his  Wife  enfeint  with  a  Son,  and  the  Tenant 
for  Life  makes  a  Feoffment,  and  afterwards  the  Son  is  born,  if  he  fhall  enter  for  the  Forfeiture, 
£>u<ere. 

14.  A.  dies  having  Iffue  a  Daughter,  his  Wife  enfeint  with  a  Son,  and  the  Daughter  difclaims, 
and  the  Lord  recovers  in  Right  of  Difclaimer,  and  afterwards  the  Son  is  born,  and  the  Lord 
dies,  fo  that  the  Land  defcends  to  the  Son,  the  Wife  of  the  Lord  brings  Dower  againft  him. 

15.  Leffee  for  40  Years  leafes  for  10  Years,  rendring  Rent,  and  afterwards  the  firft  Leffee' 
furrenders,  and  tHe  Leffor  brings  an  AcYion  of  Debt  againft  the  fecond  Leffee. 

16.  Leffee  for  Life  leafes  for  40  Years,  rendring  Rent,  the  Leffor  confirms  the  Eftate  of  the 
fecond  Leffee^  and  aftetwards  Tenant  for  Life  dies  within  the  Term,  the  Leffor  diftrains  and 
avows  for  the  Rent,  it  is  not  maintenable. 

7  *;.  The 
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17.  The  Tenant  holds  two  Manors  of  the  Mefne,  and  he  holds  over  the  one  Manor  of  A. 
and  the  other  Manor  of  B.  and  A.  diftrains  the  Tenant,  and  he  forejudges  the  Mefne,  and  the 
Mefne  diftrains  and  avows  for  the  Moiety  of  the  Mefnalty. 

18.  A  Man  being  feized  of  two  Acres,  having  Iffue  a  Son  and  a  Daughter  by  one  Venter, 
and  a  Daughter  by  another  Venter,  grants  a  Rent  out  of  one  of  the  Acres  to  the  Son,,  who  dies, 
and  afterwards  the  Father  dies,-  and  the  Daughters  make  Partition,  fo  that  the  Land  charged  is 
allotted  to  the  youngeft  Daughter,  fhe  fhall  hold  it  charged  with  the  whole  to  the  eldeft  Daughter. 
34Jfpl.15.Fmcb. 

19.  Lord  and  Tenant  by  Homage,  Fealty,  and  Rent,  the  Lord  grants  his  Flomage  upon 
Condition,  referving  the  Rent,  and  afterwards  the  Condition  is  broken,  he  has  no  Remedy  for 
the  Arrears  of  the  Rent  due  before. 

"  20.  A.  grants  a  Rent-charge  for  Life,  provided  that  the  Grantee  fhall  not  charge  the  Perfon  of 
the  Grantor,  and  afterwards  the  Grantee  dies,  and  his  Executors  bring  Debt  againft  the  Grantor 
for  the  Arrears  incur'd  in  the  Life  of  the  Grantee. 

21.  Two  Jointenants  in  Fee,  the  one  within  Age,  the  other  of  full  Age,  make  a  Leafe  for 
Life,  and  afterwards  the  Jointenant  of  full  Age  dies,  and  the  other  recovers  the  Moiety  in  a 
Dumfuit  infra  atatem>  and  the  Tenant  for  Life  dies,  and  the  Heir  of  the  other  Jointenant  enters, 
and  the  Infant  oufts  him,  and  he  brings  an  Affize ;  maintenable,  Quare. 

22.  Tenant  in  Tail  difcontinues  in  Fee,  and  takes  back  an  Eftate  in  Fee,  and  grants  a  Rent- 
charge  in  Fee,  and  dies,  and  the  Lord  feizes  his  Ward,  and  the  Grantee  diftrains  for  the  Rent- 
charge,  and  the  Lord  makes  Refcous,  and  the  Grantee  brings  Affize,  it  is  maintenable. 

23.  Grandfather,  Father,  and  Son,  the  Grandfather  makes  a  Leafe  for  Life  of  an  Acre,  and 
dies,  the  Father  being  Tenant  in  Tail  of  an  Acre  difcontinues  it  with  Warranty  in  Fee,  and  dies, 
and  the  Tenant  for  Life  dies,  and  the  Son  enters  into  the  Acre  after  his  Death,  and  brings  a 
Formedzn,  it  feems  that  the  Warranty  of  the  Father  with  this  Affcts  is  no  Bar. 

24.  A.  dies  without  Iffue,  being  feized  of  an  Acre  in  Borough-english,  and  having  two  Uncles, 
the  youngeft,  who  enters  into  the  Acre  by  reafon  of  Poffeflion,  is  vouched  with  the  elded  by 
Reafon  of  a  Warranty  made  by  the  Nephew,  and  lofes,  the  Tenant  who  vouches  them  andxeco- 
vers  dies,  having  two  Sons,  the  eldeft  fues  Execution,  and  the  youngeft  oufts  him.  See  M.  11 
U.  7.  12.  a.  for  the  Reafon  of  fuing  Execution. 

25.  Leffee  for  Life  leafes  for  10  Years,  rendring  Rent,  Leffee  for  Years  makes  a  Feoffment, 
and  afterwards  the  Leffor  enters,  it  feems  that  he  fhall  hold  the  Land  difcharged  of  the  Rent, 
altho'  it  binds  the  Leffee  for  Life,  for  the  Rent  cannot  endure  longer  than  the  Reverfion,  and 
altho'  he  had  granted  the  Rent  to  a  Stranger,  yet  had  it  been  gone,  fo  that  it  differs  from  the 
other  which  is  not  in  refpecl  of  the  Reverfion.  And  if  a  Man  makes  a  Leafe  for  Life,  rendring 
Rent  to  the  Ufe  of  J.  S.  and  the  Tenant  for  Life  furrenders,  the  Rent  is  gone.  1  4//".  pi.  10. 
the  Mefne  grants  the  Rent  of  the  Tenant,  the  Tenancy  efcheats,  the  Rent  is  gone. 

26.  Lord  and  Tenant  of  12  Acres  by  r2d.  the  Tenant  makes  a  Leafe  for  Years  of  one  of  the 
Acres,  the  Leffee  for  Years  thereof  enfeoffs  the  Lord,  it  feems  that  he  may  avow  for  nd.  For 
he  fhall  not  be  faid  a  Diffeizor  to  this  Purpofe,  but  a  Purchafor,  for  altho'  he  is  a  Diffeizor  by  the 
Statute,  fo  that  an  Affize  lies  againft  him,  yet  to  another  Intent  he  is  in  by  Feoffment,  for  if 
Leffee  for  Years  enfeoffs  two,  a  Releafe  to  the  one  fhall  enure  to  both. 

27.  Tenant  in  Tail  difcontinues  the  Tail,  and  the  Difcontinuee  makes  a  Feoffment  in  Fee 
upon  Condition,  and  a  Warranty  collateral  to  the  Iffue  is  made. to  the  Feoffee  of  the  Difconti- 
nuee, and  the  Iffue  is  barred  by  the  Warranty  by  the  Feoffee,  and  the  Difcontinuee  enters  for  the 
Condition, broken,  the  Iffue  has  no  Remedy  againft  him. 

28.  A.  leafes  for  Life,  and  grants  a  Rent-charge  out  of  the  Reverfion,  and  the  Grantee  pur- 
chafes  the  Eftate  of  the  Tenant  for  Life,  who  dies,  and  the  Leffor  enters ;  the  Queftion  is,  if 
the  Grantee  may  diftrain  for  all  the  Arrears  from  the  Time  of  the  Grant. 

29.  A.  grants  a  Rent-charge  in  Fee  out  of  his  Land,  to  commence  after  the  Death  of 
the  Grantee,  and  the  Grantee  dies,  it  feems  that  the  Wife  of  the  Grantee  fhall  not  be  endowed 
of  this  Rent,  and  yet  the  Fleir  fhall  have  it  as  Heir,  but  it  was  not  in  the  Father,  and  it  fhall  not 

*  p.  5.  Ed.  2.  be  AfTets  in  the  Heir,  as  it  feems.  *  But  if  the  Rent  had  been  granted  to  one  upon  Condition. 
ilz.Titz.Dovv. tnat  if  tne  Grantee  or  his  Heirs  die,  their  Iffue  being  within  Age,  then  the  Rent  fhall  ceafe  until 
cr  143. p.  12 Ed.  the  Heir  comes  to  his  full  Age,  in  that  Cafe  if  the  Grantee  dies,  his  Iffue  being  within  Age, 
ti'on  i*'.  M?da~z  tne  W'fe  fhall  be  endowed,  but  Execution  fhall  ceafe  until  the  Heir  comes  to  his  full  Age.  As 
Ed.  3.  19  pi.  if  the  Tenant  be  in  Ward  to  the  Lord,  and  the  Lord  takes  a  Wife,  and  dies  poffeffed  of  the 
12.  h;  ioh.V.  Ward,  his  Wife  fhall  be  endowed  of  the  Seigniory  which  was  in  Sufpence,  becaufe  the  Freehold 
v,?'b,f'/f'^  was  in  the  Hufband.  And  fo  in  the  laft  Cafe  before,  in  24  Ed.  2,  the  Wife  of  the  Father  brought 
§  327. 1  Co.  87.  a  Writ  of  Dower  againft  the  Heir  within  Age,  and  recovered,  but  Execution  ceafed  until,  lie. 
a.  1  Uon  330.  And  there  you  may  fee  that  the  Freehold  is  in  him,  inafmuch  as  he  is  Tenant  to  the  Precipe  of 

4Lcon83.Godb.  ,  .  '  J  f 

103.jenk.4_  Pi.  his  Mother. 

i'ventd  J0:'  30,  ^  a  co^atera'  Warranty  defcends  within  the  Year  upon  him  who  has  Caufe  to  enter  for 
10  Mod.  367.  Mortmain,  it  feems  that  he  fhall  not  enter  afterwards,  for  if  he  himfelf  had  releafed,  he  fhould 
vin?Abr.rtit?7'  not  'iave  entered  after,  "and  a  Warranty  fhall  bind  him  as  well  as  his  Releafe.  But  Quare  if  a 
Dower  ft.  Pi.  9.  collateral  Warranty  extends  to  a  Title  of  Entry. 

loft §358.  gj_  The  Father  dies  feized  of  a  Remainder,  having  Iffue  two  Sons  by  two  Venters,  the  firft 

Son  being  Tenant  in  Tail  of  the  particular  Eftate  grants  a  Rent-charge  in  Fee,  and  dies  without 
Iffue,  thefecond  Son  enters,  and  Avowry  is  made  upon  him  for  the  Charge.  If  a  Man  has  two 
Daughters  by  divers  Venters  or  by  one  Venter,  and  dies,  and  the  eldeft  grants  a  Rent-charge, 
and  dies  before  any  Entry  into  the  Land,  fhall  the  youngeft  Daughter  hold  the  whole  Moiety 
charged  ?     It   feems  that  fhe  fhall  :  As  if  one  Jointenant  grants  a  Rent-charge  and    dies,  the 


Survivor  fhall  hold  the  Land  difcharged. 


22.  A. 


I  L  O  W  D  E  N^QJJZRTR^ 


32  A.  gives  ai  Tad  one  Acre  which  he  holds  in  Socage,  and  another  Acre  which  he  holds  in 
Chivalry,  laying  nothing,  it  feems  that  the  Donor  fhall  have  feveral  Services  »!  mil  f  . 
Avowries,  notwithftanding  he  hath  an  entire  Reverfion  •  for  Ve  T  ™  ,  Ce\  and  ™kt  fevcral 
fpecl  of  the  Tenure  overhand  he  holds  the  Reverf  o of  the  one l"r  "of  or^  ITI  "  ,  * 
Acre  ot  another,  and  they  fhall  efcheat  feverally  s  wherefore    Sc  '  °f  the  0ther 

brought    againft  hi.  he  foal,  have  the  Voucher,  notwith^ngT  C^tplea  S/£ 

Statute  of  tfc.   for  that  Statute  extends  only  to  the  Heir  by  the  Common  Lai     A  nfT    7 

feems  that  if  an  Abator  has  ISfre  two  Daughters    and  makes  *  FeonW?,?       Z'  /nd  therefore  lC  *?^-  5-  EH* 

takes  a  Feoffment,  and  an  Affize  of  ^X^M    b"  ght  agdft  £     fclallt  "VV"  «-S™ 

Sdttt;  h°dfdC  vdr'-bUt  lf  ft£  ^  been  the  £le  ™^»  "-  Svtrfhe  &£-- 
fliould  not  have  had  the  Voucher,  notwithftanding  (he  did  not  come  to  it  as  Hrir      4  J i   r       *"■  *' "— d 

Abator  and  anot er,  being  Tenants  in  MmhnceL,  vouch,  they  ftalThavc  t" Vouct"    "  "  K»S£ 

34.  Two  Jointenants  by  12  J.  the  one  grants  all  that  which  belongs  to  him  m  a  CrT  vifcdtttohisSon 

Condition,  the  Lord  grants  the  Services  of  the  on      1711?  §   T!       ' Stranger  upon  in  Tail,  and  ,fhe 

-co.-  r       .  &^      ,.  ,     ,       r  me  one>  and  Attornment  is  had,  and  afterward'?  the died  without  if- 

^affedfand  i^irtair^^'  ?5  M  A?P— t  is  made,  and  then  by  the  Grant  l*l%Elfc 

«  3£  ^  Woman  has  lffue  a  Son,  and  by  another  Hufband  has  IlTue  another  Son    and  the  fecond  ^  *-* 
Hufband  dev.fes  Land  to  the  Wife  for  Life,  Remainder  to  the  next  nf  t It  rS  ?!     «  r        *ftSl»>»» 

feem<:  rhaf  fhe  ™.inn-Afl-  Q™   rt,„ll  U  .L     t      *jViJJa^ucr  ^u  tne  next    Ot  the  Blood  Of  the    Wife,    It  then  dead,  ha- 

ieems  tnat  the  youngeft  Son  fhall  have  the  Land  in  Remainder:  For  altho'  the  one  is  not  nearer  o™^^  it 
the  Blood  of  the  Mother  than  the  other,  and  altho'  the  eldeft  U  mJl  L^f        ™     I  nearer  ot  wasadjudged 
rMrpr    rn  fi,,f  l„  ...     ,tt     ,   .   .  >  «"w  diuio  tne  eiaeit  is  more  worthy  in  Blood,  but  not  thattheSon of 

rearer,  fo  that  by  the  Words  it  is  uncertain  which  of  them  fhall  have  it,  yet  by  the  Intent  of  the  ^deftiWd 
Devifor,  which  is  always  to  be  purfued  in  Devifes,  it  fhall  be  taken  Silt 1       Y        a   2.  11  V      ^  the  Land, 
it,  becauie  he  is  the  Iffue  of  the  Devifor  *.  ^  thaC  the  y°UnSeft  fhaI1  have  5SSKS 

36.  If  a  Woman  Leffee  for  Life   takes  Hufband    and   (h»  ,„j   a    n  «      j       1        T     ,-  £>'£«««« 
forl'fe    rendrina  RPnr    ^  ,!,«  w-r  x\UIDaind' Land   lhe  and  the  Hufband  make  a  Leafe  ftaii  be  taken 
ior  j_,  re,  renanng  Kent,  and  the  Wife  avows  for  the  Rent  after  the  Dearh  «f  »kh  tj„.tk    ^  inaiineai  De- 
the  firft  Leffor  may  enter,  and  the  Wife  has  no  Remedv    fo L  h      T           £  Hufband,  now  fcent,  whichis 
Matter  of  Record  •   And  \f(h.h  A      ,      J ft    ?         T  Yl      r  ^  her  Avowry  fhe  has  agreed  by  the  moft  worthy 
ifhad  been  ail  ot          'f  fc  had  E"tt'ed  «*  «««  of  a  Condftion  tnade  by  hi  and  her  Hufband5;  oT^K. 

Tj--^,,,  a  Devile  to  the 

37.  Laand  is  given  to  A.  habendum  the  one  Moietv  to  the  PV»n<F«»  and  K';e  w^-  j    1         ;      nextof  Blood> 
Moiety  to  him  and  his  Heirs  of  his  Body    Remainder  tr.  hh   •  ?'  M            PlirST'  and  the  other  ^  Son  of  the 

J     *U      C      a-  •  -i  t^.  y'  anCler  t0nlS  r'Sht  Heirs,    Which    Land     i«8   held  hv  eldeft  Brother 

2^.  the  Feoffee  aies  without  Iffue,  and  his  Brother  enters    iff,Pmc  ?w  r         ,7        •      n    X  ^iihaveitb,. 

be  made  upon  him,  one  for   1  rf.  and  anothe?  for  znnZ      */T    ■}?  f7e,ral  Avowries  Aiall  *«  the  younger 
ka  ■  -    ■    r        l        t     -kl  .       dnotner  ior  another  id.  But  if  Land   be  p-iven  tn  A    the  Brother,  piowd. 

upon  him!     ^^  in  the  principal  Caf7  for  the  Fee V  ^  Part  ^^owry  fhall  be  made  „  ^ 

it  feems  chat  ^e  Donee  (hould  Phol  T  the  one  Mofevt^  ^T'W  if  k  had'  ***&£?* 

Avowry  foould  be  made  UDonrherolI^iw-T7    ,y.2^  and   the  other  Moiety  bv   2d.  and 

Avowry  inouia  oe  maae  upon  the  collateral  Heir  for  2 d.  in  the  one  Moietv      Quare  dehor  c  s- p< plowd- 

38.  II  Land  be  devifed  upon  Condition,  or  refervins  Rent-    \t  I .  vSS    f    T^,**'  .        rJu71  W«  and'ee 
Rent  or  Re-entry  cannot  be   good  but  in  Refoeft  thar  rhe  S'r  '  f°r  che  Refervation  of  ^  b^  ther« 
vantage  of  it,  aJd   the   Hei?  cannot  h"v Xt  wMch  hi  A^^fVf  ^^^.^  ^^« 
'For  if  a  Man  leafes  for  Life,  rendrino-  Rent  Z   u  »T    ,n"ft°r  hJmfdf.  could   never  have.  *3». 
fupr,     S  And  if  a  Man  devifes' Landf  fel^l^  ^  ^^-^  T  J  s"  P'  — 

was  not  bound,  Lut,,     But  others  think  there  is  .7Di.„fi^ ^ tw7en  th^fe     for  tl^l  ^& £? 
Cafe  there  is  a  Charge  to  the  Heir,  and  he  fhall  never  be  charapH  h,,l  JXt  V    17    u  cited  in  tlw 

charged,  for  if  a  Man  binds  his  Heir,  it  is  void,  Kf  ^  ^ 

he  (hould  not  have  had  it  any  longer  -But  f  h  S  T  r  d  ^ Vcd  J  dunng  4°  YearS' f  >•  P-  % 
fay  to  whom,  it  fhall  be  to  the  Ldfor  an  fto  his  H^s  I"  r^h  refe™g  Ren^  and  does  notPU.iaS 
ofthe  Law.    -As  if  a  Man  make      Feol  eJ 1HA "r  '  b^  there  it  is  left  to  the  Conftruclion  - 


.   4V 

in  Mar- 


whirl,  fee  eu  .  .   rr    .  %  „  ^  ^  .     ,   '    '  llJ  lut-nJ^v oras5  it  mould  be  to  the  Feoffee  and  his  He  rs.  29- 

it  cannot  be  an  Eftate  of  m^^^^A^Sftt  ^  °fe  ^riSaff 

the  Word  (pr<edma)  thal\  be  tefer'd     'Ritif  1  p       T  i  ?f         the  foregoing  Eftates  Litt.I0.b. 
fhould  have  been  an  Eftate  tail       ,,  J ■     ,     r       Remainder  had  been  infirm*  miim,  then  ie»r™.iW. 

/uperiA     If     Ma„  makes  atotrinfroont^H^^r  l^^  >«&««•)  «**  «  ?"S-V. 
&»«  bis   Heir  fta.1  ^^TraE'^  ^^; j'^  f,  o"^  ^"t i0"  ^  --^-M 

/in.    it  JLand  is  siven  ro  two    and  tn  *ha  u„-  .  .r  .l    n    i       ,-  Jr  '■•»"*•  Trn.^f,;„... 


the4Ta.l  malce   aXffn^t^d^dt  Sfe"  °f  thC  ^  °'  Tr°f  **•  ^  he  wh°  haS  "  ^ 
forhewasnotfeizedof    heVll^  for  an7  P^t.^Pl,, 

Tail  makes  a  Leafe  for  Life    Remainder  for  life    Jd     f      the  Feoffment.     And  if  Tenant  in  I  s.  p.  accord 
and  to  his  Heirs    this  is  a  n?r  !  •     uKVS?  afterward*  releafes  to  him  in  Remainder  Con  Litt-  «■  «>. 

ana  tte,rs5  this  ,s  a  Difloncmuance  if  the  firft  Tenant  for  Life  dies  in  the  Life  of  Tenant  3£7.t' 


—»»»■    4i»    m\,    j_iii^,  vi      i  vnaiiL  ■  ao.  pi,  2, 

7    ^  fo 


PLOWDEN'S    QU^RIEb. 


in  Tail,  otherwife  it  feems  to  be  no  Difcontinuance.  If  Tenant  in  Tail  makes  a  Gift  in  Tail  to 
J.  S.  and  afterwards  releafes  to  him  and  to  his  Heirs,  and  dies,  and  afterwards  J.  S.  dies  without 
Iffue,  it  feems  that  the  Iffue  in  Tail  may  enter  upon  the  collateral  Heir  of  J.  S.  becaufe  the  Fee 
was  not  executed  in  the  Life  of  the  Tenant  in  Tail,  altho'  it  paffed  out  of  him.  Quxre  of  all 
thefe  Matters. 

41.  Grandfather,  Father  and  Son,  the  Grandfather  Tenant  in  Tail  gives  to  Hufband  and 
"Wife  in  Tail,  the  Hufband  dies  without  Iffue,  the  Grandfather  dies,  the  Father  releafes  to  the 
Wife  being  "Tenant  after  pojfibility  and  to  her  Heirs,  and  dies,  the  Wife  dies,  the  Iffue  cannot 
enter  upon  the  Heir  of  the  Wife,  for  altho'  it  is  no  Difcontinuance,  yet  when  the  Wife  came  to 
the  Fee-fimple,  the  Fee  was  executed,  and  then  fhe  died  feized  in  Fee,  which  Defcent  took  away 
the  Entry  of  the  Iffue  ;  but  if  the  Wife  had  been  Tenant  in  Tail,  and  then  had  died  without 
Iffue,  it  had  been  otherwife  •,  for  then  at  the  Time  of  her  Death  fhe  had  only  had  the  Tail  in 
Poffeffion  and  the  Fee  in  Reverfion,  which  would  not  have  taken  away  the  Entry  of  the  Iffue. 

42.  If  I  fell  for  a  certain  Sum  of  Money  in  Market-overt  my  Goods  which  were  ftolen,  the 
Vendor  has  no  Remedy  for  the  Money,  if  he  has  it  not  in  Hand,  becaufe  the  Contract  was  void; 
for  if  one  buys  Goods  in  Market-overt  knowing  them  to  be  ftolen,  the  Property  is  not  changed, 
no  more  is  it  here,  inafmuch  as  the  Vendor  knew  that  they  were  ftolen  of  him. 

43.  If  the  Diffeizee  enters  upon  the  Heir  of  the  Diffeizor,  and  grants  a  Rent-charge,  and  dies, 
the  Iffue  fhall  hold  the  Land  difcharged,  for  altho'  he  hath  his  Right  from  the  fame  Anceftor 
that  charged  the  Land,  yet  he  is  remitted  to  another  Poffeffion  than  that  which  defcended  to  him  : 
And  if  the  Heir  of  the  Diffeizee  enters  upon  the  Diffeizor,  and  grants  a  Rent-charge,  and  after- 
wards the  Diffeizee  dies,  now  becaufe  a  new  Right  is  come  to  him,  he  is  remitted,  and  it  feems 
that  he  fhall  hold  the  Land  difcharged.  But  if  the  Son  diffeizes  the  Father,  and  charges  the 
Land,  1  and  afterwards  the  Land  defcends  to  him  by  the  Death  of  the  Father,  the  Son  fhall  not 
hold  it  difcharged,  for  he  is  not  remitted,  becaufe  the  Right  defcended  to  him  from  the  fame 
Perfon  to  whom  he  did  the  Wrong,  and  he  fhall  be  difabled  to  claim  any  Right  from  him  whom 
he  diffeized,  but  in  the  other  Cafe  he  claims  the  Right  from  another.  As  if  the  Father  diffeizes 
the  Grandfather,  and  dies  after  he  has  granted  a  Rent-charge,  and  afterwards  the  Grandfather 

J*? ftrtK"  dies>  the  Son  ftia11  hold  the  Land  ^charged,  for  he  claims  the  Right  from  the  Grandfather,  and 
of  them  die  be-  fo  from  another  Perfon:  Quare,  for  there  the  Entry  of  the  Grandfather  was  taken  away,  and 
rhUhtheifthe"  then  when  the  Right  of  one,  who  cannot  enter,  defcends  to  the  Tenant,  he  is  remitted.  Quare. 
other  fliaii have  But  if  there  be  Lord,  Mefne,  and  Tenant,  and  the  Tenant  aliens  in  Mortmain,  and  the  Lord 
makesrti'°n,nthls  Paramount  entefs,  and  charges  the  Land,  and  afterwards  his  Title  is  come,  viz.  the  Year  is 
Nature  of  a  Re-  paffed,  and  the  Mefne  has  not  entered,  there  the  Lord  fhall  hold  it  difcharged,  and  his  Ifiues  too, 
which  caf^tho'  as  it  feems,  for  he  fhall  not  be  remitted  for  a  Title,  as  he  fhall  for  a  Right,  accrued.     But  yet  it 

the firft  Devifee  feems  that  he  may  bar  him  upon  whom  he  enters,  if  he  brings  Affize,  and  that  well  enough  by- 
dies  in  the  Life  I  •  ,-p-  1  ..  .  °  * 
of  the  Teftator,  tniS   1  ltlC. 

>et  he  in  re-  ^  a.  having  three  Daughters  devifes  £.  ioo  to  each  of  them  for  her  Marriage,  and  if  any  of 
take  t"e  Eftate,  them  die  before  her  Marriage,  that  then  the  others  fhall  have  her  Portion  by  Survivorship,  and 
As^D^c^i  a  one  °^  t''iern  d'es  *n  t^e  -^e  °f  t'ie  father,  it  feems  that  the  others  fhall  have  £.  300  after  the 
Monk,  the  Re-  Death  of  the  Father,  and  yet  nothing  furvived,  for  fhe  who  died  had  nothing  in  Poffeffion  or  in 
therndthe0rea-n°"  A.6Hop,  becaufe  the  Devife  did  not  take  Effect  until  after  the  Death  of  the  Devifor,  but  they 
mamder  is  good,  fhall  have  it  by  the  Intent  of  the  Devifor*,  which  appears  to  be  that  any  of  them  fhall  have 
piowd.  Qu*r.      r    „00  conditionally  if  fhe  furvives. 

8\  •  45.  If  a  Woman  has  Title  to  have  Dower  of  three  Acres,  and  afterwards   the  Heir  fows  the 

three  Acres  with  Corn,  and  fhe  has  one  of  them  afiigned  to  her  by  the  Sheriff  for  her  Dower, 
andTht'com-68'  where  fhe  never  required  Dower  of  the  Heir,  guare  who  ihall  have  the  Emblements?  For  no 
mentary  there-  Folly  can  be  imputed  to  the  Heir,  becaufe  the  Poffeffion  was  cali  upon  him  by  the  Law,  and 
upon'  when  he  fowed  the  Land,  it  was  uncertain  whether  fhe  would  ever  claim  her  Dower,  in  Refpe& 

t*1  so  if  Tenant  of  which  a  Uncertainty  the  Heir  fhall  be  aided,  b  as  if  a  Condition  on  the  Part  of  the  Mortgagor 
SX'Sr  be  performed,  the  Mortgagee  (hall  have  the  Emblements.  Alfo  the  Sheriff  cannot  affign  Goads 
ground,  and      to   the  Widow,  and  by  the    fame  Reafon  he  cannot  affign  the  Emblements,  which  are  but 

then  by  a  fudden   pL    fr| 
and  cafual  Profit  ^  I'dCClCS. 

is fatisfied, ;he  46.  CA  Woman  is  entitled  to  have  Dower  of  a  Marfh,  the  Heir  by  his  Induffry  makes  it 
Emblements.6  S00^  Meadow,  fhe  recovers  it  and  fhall  be  endowed  of  the  third  Part  as  it  now  is,  becaufe  her 
co.Litt.  55.  b.  Title  is  to  the  Quantity  of  the  Land,  not  the  Value ;  d  but  if  the  Heir  improves  the  Land  by 
b  s  p  cord  Building  or  the  like  collateral  Improvement,  it  fhall  be  otherwife.  Quare'  if  the  Heir  fuffers 
Co.  Litt.' 31.  a.  the  Houfes  upon  the  Land  to  decay,  (hall  the  Wife  be  endowed  of  the  Land  according  to  its 
d  s  p  accord  Value  when  it  was  in  the  Poffeffion  of  her  Hufband,  or  fhall  fhe  have  the  third  Part  as  it  now  is, 
m.  "17  h.  3.  and  be  allowed  in  Damages  for  the  impairing  ?  And  it  feems  that  Damages  fhall  not  be  recouped 
Ijrt  £fcT$      in  Affize  for  the  Improvement  of  fuch  Marfh. 

jdg.  sedcomn  47.  If  Tenant  in  Tail  holds  by  Rent,  and  the  Donor  grants  the  Services  of  the  Donee,  it 
Co.  tk.  32.  a.  feems  t|lat  nothing  paffes,  altho'  Attornment  be  made,  for  the  Rent  cannot  pafs  unlefs  it  paffes 
e  in  this  cafe  as  a  Rent-fervice.  For  if  there  be  Lord  and  Tenant  by  Fealty  and  Rent,  and  the  Lord  grants 
Co.  Litr.  32.  a  the  Services  of  the  Tenant,  faving  the  Fealty,  nothing  paffes  thereby,  for  the  Rent  cannot  pafs 
iteendoweiac-  but  as  a  Rent-fervice,  inafmuch  as  it  is  granted  by  the  Name  of  a  Service,  for  neither  a  Rent-feck 
cording  to  its  nor  a  Rent-charge  can  pafs  by  that  Word,  (quare  if  the  Saving  is  not  void  for  Repugnancy)  and 
rim"  of  tL  as  a  Rent-fervice  it  cannot  pafs,  for  then  the  Donee  fhould  pay  one  Fealty  to  the  Grantee,  and 
Aflgnment,  and  an0  her  to  the  Donor  for  the  Reverfion,  and  fo  the  Donor  would  charge  him  with  two  Fealties, 
k's  value  in  th"  which  he  cannot  do,  any  more  than  the  Lord  can  grant  the  Moiety.  But  Quaere  if  his  Attorn- 
HuS"  lie"'' cn,;en,t  ^a"  not  Prejudice  him,  but  it  feems  that  it  fhall  not,  becaufe  the  Law  will  not  fuffer  one 
i'?ri:.l  3.19'."     Man  to  hold  the  lame  of  two  feveral  Perfons. 

48.  Tenant 
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48.  Tenant  for  Life  grants  a  Rent-charge  in  Fee,  and  afterwards  he  and  the  Leffor  make  a 
Feoffment  of  all  their  Lands  and  Tenements  in  fuch  a,  Town  where  the  Land  lies,  and  make  a 
Letter  of  Attorney  to  make  Livery,  it  feems  that  the  Rent-charge  (hall  not  endure  longer  than 
for  the  Life  of  the  Tenant  for  Life,  becaufe  it  is  but  a  Grant  of  the  Eft  ate  of  the  Tenant  for 
Life,  and  of  the  Reverfion  of  the  Leffor  alfo,  and  this  by  the  faid  Words.  But  if  they  had 
made  a  Feoffment  of  that  Land  only,  then  the  Rent-charge  mould  endure  for  ever,  becaufe  it  is 
the  Feoffment  of  the  Tenant  for  Life,  and  the  Confirmation  of  the  Leffor.  guare,  for  it  feems 
that  if  the  Deed  is  firft  delivered,  and  afterwards  Livery  is  made,  the  Reverfion  paffes  by  the? 
Delivery  of  the  Deed,  for  it  is  an  Attornment  alfo  of  the  Tenant  for  Life  by  the  Delivery  of  the 
Deed. 

49.  If  there  is  Lord,  Mefne,  and  Tenant,  and  the  Tenant  holds  by  4*/.  and  the  Mefneby  i2i,and 
the  Tenant  makes  a  Gift  in  Tail  faying  nothing,  and  after  that  the  Reverfion  efcheats,  fome  thinkthac 
the  Donee  fhall  ho!d  by  1 2  d.  fo  if  the  Mefnalty  defcends  to  the  Donor,  the  Donee  fhall  hold  by  1 2  d., 
and  if  the  Mefne  had  releafed  to  the  Donor,  the  Donee  mould  hold  by  1 2  d.  As  if  the  Tenant 
had  made  a  Gift  in  Tail,  the  Remainder  in  Fee,  and  the  Remainder  had  efcheated,  it  feems  that 
the  Donee  fhould  have  held  by  12  d.  for  the  firft  Services  which  he  fhall  pay,  and  the  firft  Tenure, 
is  extinct  by  the  Unity  of  the  Remainder  to  the  Seigniory,  fo  that  it  is  clear  that  the  Mefnalty, 
viz.  the  /{.d.  is  extinct,  and  then  the  Donee  fhall  hold  by  12  d.  and  it  is  all  one  as  if  the  Mefne 
had  releafed  to  him  in  Remainder.  And  the  Reafon  in  the  principal  Cafe  why  the  Tenure  of  the 
Donee  fhall  be  charged,  is,  becaufe  the  Law  makes  the  Tenure  of  the  Donor  in  refpect  of  the 
Mefnalty,  and  when  the  Mefnalty  is  extinct,  the  Tenure  between  the  Donor  and  the  Donee  fhall 
be  alfo  extinct,  and  then  by  the  fame  Reafon  that  the  Donee  fhould  take  Advantage,  if  the 
Donor  by  Defcent  or  Releafe  had  held  by  leffer  Service,  by  the  fame  Reafon  he  fhall  be  prejudiced 
when  he  holds  by  greater  Service.  And  it  feems  that  if  the  Wife  of  the  Donee  in  Tail,  whereof 
the  Law  makes  the  Tenure,  is  endowed,  and  afterwards  the  Tail  is  extinct,  fhe  fhall  hold  but 
by  Fealty  only,  otherwife  it  is  if  the  Tenure  had  been  referved  by  exprefs  Words ;  and  if  the 
Wife  of  the  Tenant  is  endowed,  and  afterwards  the  Reverfion  efcheats,  the  Wife  fhall  hold  by 
Fealty  only.  If  the  Tenant  who  holds  by  4^.  makes  a  Gift  in  Frank  Marriage,  and  afterwards 
the  Donor  dies  without  Heir,  fo  that  the  Reverfion  is  held  by  izd.  quare  how  the  Donees  fhall 
hold?  whether  by  fuch  Service  as  the  Donor  held  by  when  the  Gift  was  made,  or  by  fuch 
Service  as  the  Reverfion  is  how  held  by.  If  a  Gift  is  made  in  Frank  Marriage,  after  the  fourth. 
Degree  the  Donees  fhall  hold  as  the  Donor  holds  over.  So  if  a  Man  makes  a  Gift  in  Tail, 
referving  2d.  for  the  Life  of  the  Father  of  the  Donee,  during  his  Life  the  Iffue  fhall  hold  by  the 
Refervation  of  the  Party,  and  after  his  Death  his  Iffue  fhall  hold  by  the  Refervation  of  the  Law. 
As  if  a  Man  makes  a  Feoffment  upon  Condition,  and  that  for  the  Breach  thereof  he  fhall  enter, 
during  his  Life  he  enters  by  the  exprefs  Refervation,  and  after  his  Death  his  Heir  enters  by  the 
Refervation  of  the  Law.  Note,  if  an  Incroachment  of  Services  be  made  upon  the  Hufband, 
the  Wife  being  endowed  fhall  not  be  contributory  to  it,  and  yet  the  Heir  fhall  not  avoid  it. 

50.  A.  having  two  Sons  makes  a  Gift  in  Tail  to  the  eldeft,  Remainder  in  Fee  to  the  youngeft, 
upon  Condition  that  the  eldeft  fhall  not  make  a  Feoffment  with  Warranty  to  the  Intent  to  bar 
him  in  Remainder,  and  if  he  does,  that  then  the  youngeft  and  his  Heirs  fhall  enter.  The  eldeft 
makes  a  Feoffment  with  Warranty,  the  Father  dies,  the  eldeft  dies  without  Iffue,  it  is  clear  that 
the  youngeft  may  enter,  for  the  Entry  given  to  the  youngeft  is  void,  and  then  the  Feoffor  and  his 
Heirs  may  enter,  and  then  the  Father  having  Caufe  to  enter,  and  he  being  dead,  the  Condition 
is  in  Sufpence  in  the  eldeft,  and  revived  by  his  Death,  (as  the  Condition  is  revived  by  the  Death 
of  Tenant  in  Tail  in  41  Ed.  3.  21.)  and  given  to  the  youngeft;  for  the  eldeft  did  not  give  away 
the  Condition  inclufively  extinct  by  the  Feoffment,  as  it  might  be,  and  a  Warranty  does  not  bind 
Titles  of  Entry,  as  for  Mortmain  or  Ravifhment.  But  if  the  Feoffment  with  Warranty  had  been 
after  the  Death  of  the  Father,  then  the  Condition  had  been  extinct. 

51.  There  are  three  Jointenants,  the  one  gives  his  Part  with  his  Daughter  in  Frank-Marriage 
to  one  of  his  Companions,  and  further  by  the  fame  Deed  releafes  to  them  in  Frank-Marriage, 
and  makes  Livery,  fome  think  that  this  fhall  be  a  good  Gift  in  Frank-Marriage  for  this  Reafon, 
viz.  altho'  one  Jointenant  cannot  enfeoff  his  Companion,  yet  he  may  enfeoff  his  Companion  and 
another,  and  the  Livery  made  to  the  other  fhall  veft  the  Land  in  both,  and  this  is  for  the  Ad- 
vantage of  the  third,  as  in  Gafcoign,s  Cafe  7  H.  6.  3,  it  was  not  a  Surrender,  for  the  Advantage  •  Further  if 
of  the  third,  nor  in  21    H.   7.  41,  for  the  Advantage  of  the  Hufband,  fo  it  fhall  not  be  void  one  jointenant 
here,  for  the  Advantage  of  the  third.     But  others  think  this  Reafon  is  not  good,  for  the  Huf-  htsComwni^ 
band  cannot  take  it  immediately  from  his  Companion,  and  for  him   it  is  void,  and  good  for  his  as  itis  held  1°' 
Wife.     As  if  a  Man  makes  a  Feoffment  to  a  Stranger  and  to  his  own   Wife,  it  is  void  for  the  w;iitnurenfeve- 
Wife,  and  good  for  the  Stranger,  notwithftanding  Livery  be  made  to  the  Stranger  in  the  Name  ral1^  viz- tohis 
of  both.     So  here  it  is  good  tor  the  Wife,  and  the  other  Part  of  the  Deed,  viz.  the  Releafe,  is  rS?7JI* 
good  for  the  Hufband*.     So  both  the  Things  make  the  Frank- Marriage  good,  inafmuch  as  it  h!s  Wife/°r 
may  be  made  at  an  Inftant,  for  the  Land  and  the  Deed  may  be  put  together,  and  both  be  deli-  nd "good" /rank! 
vered  at  an  Inftant,  marriage,  then 

52.  If  a  Man  makes  Livery  of  an  Acre  in  the  Name  of  that  and  of  another  Acre  which  he  Lfc^ndfoV* 
has  for  Life,  in  Tail,  in  Right  of  his  Wife,  or  of  his  Parfonage  or  Bifhopric,  nothing  paffes,  was  refolv,ed  be_ 
but  if  it  be  in  Name  of  an  Acre  which  he  has  for  Years,  or  as  Guardian,  or  by  Reafon  of  an  *w,  ^eiL. 
Execution,  it  is  otherwife.  and  then  they 

5j.  A.  is  feized  of  a  Houfe  on  the  Part  of  his  Mother,  and  Eftovers  are  granted  to  him  in  Fee  and  fevera?™"' 
to  be  burnt  in  it,  and  he  dies  without  Iffue,  are  the  Eftovers  extinct  ?     If  two  Diffeizors  of  a  and "? Fwnk'' 
Houfe  have  Eftovers  granted  to  them  to  be  fpent  in  the  fame  Houfe,  and  one  of  them  accepts  a  Piowd.  o\ja:r. 
Releafe  of  the  Diffeizee,  it  feems  that  the  Eftovers  remain  for  Part,  for  a.  Releafe  to  fuch  Stranger  f^°A in En£l' 

does 
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does  not  countervail  an  Entry  and  Feoffment,  as  if  the  Diffeizor  takes  a  Confirmation  of  the 
Lord  to  hold  by  leffer  Services,  and  afterwards  accepts  a  Rekafe  of  the  Diffeizec,  yet  he  (hall 
take  Advantage  of  the  Confirmation.  If  the  Son  of  the  Diffeizor  endows  his  Wife  ex  ajjenfu 
patris,  and  afterwards  the  Diffeizee  releafes  to  the  Diffeizor,  is  the  Dower  of  the  Wife  avoided, 
or  not  ?     A  Warranty  made  to  the  Diffeizor  is  not  gone  by  the  Releafe  of  the  Diffeizee. 

54.  The  Tenant  ceffes  for  two  Years,  and  afterwards  takes  a  Wife,  and  the  Lord  recovers  in  a 
Cejfavit,  and  the  Tenant  dies,  his  Wife  fhall  be  endowed  againft  the  Lord  clearly,  as  it  feems  ; 
for  if  a  Man  ceffes  for  20  Years,  a  Cejfavit  fhall  not  be  maintained  for  the  Cejfer  the  firft  two 
Years  of  the  20,  but  for  the  Cejfer  the  two  Years  next  before  the  Writ  purchafed,  and  fo  is  the 
Count  in  a  Cejfavit.  Then  here  no  Cejfavit  could  be  maintained  for  the  Cejfer  before  the  Cover- 
ture, and  fo  the  Title  of  Aclion  fhall  not  have  Relation,  £&\  but  it  is  founded  upon  the  Cejfer 
two  Years  next  before  the  Writ  purchafed,  Part  of  which  was  during  the  Coverture,  for  it  could 
not  poffibly  be  otherwife,  and  then  the  Cejjer  of  the  Hufband  during  the  Coverture  fhall  not 
*  But^«if  take  away  the  Dower  of  the  Wife  *.  So  Note  this  for  a  good  Reafon.  But  a  Man  may  have  a 
the  cafe  be  not  Cejavit'm  the  Per  for  a  Cejfer  before  the  Feoffment. 

SCuid'ra-  $5.  Grandfather,  Father,  and  Son,  the  Father  diffeizes  the  Grandfather,  and  dies,  and  the 
thcrhavebeen  Son^ndows  the  Wife  of  the  Father,  and  the  Grandfather  dies,  it  feems  that  the  Son  may  ouft 
bind  ceffes  one  the  Tenant  in  Dower,  for  he  has  a  new  Right  defcended  from  the  Grandfather,  and  as  the  Entry 
j  ear  before  the  0f  ^  Grandfather  was  lawful  upon  the  Tenant  in  Dower,  fo  fhall  the  Entry  of  his  Heirs,  viz. 
^noTher'y'ear11  the  Son,  be  lawful,  f  But  it  feems  that  if  the  Son  had  there  granted  a  Rent- charge,  and  after- 
after,  and  then  warc}s  ,-he  Grandfather  had  died,  the  Son  fhould  have  held  the  Land  charged,  and  fhould  not 
brought  have  been  remitted,  for  the  Entry  of  the  Grandfather  was  not  lawful  upon  him,  and  when  the 

Pb°wd;d?nEn  i  Right  of  the  Grandfather  defcends  upon  him,  he  fhall  not  be  remitted.  But  if  there  are  Great- 
6:"  8  "  Grandfather,  Father,  and  Son,  and  the  Grandfather  diffeizes  the  Great-Grandfather,  and  dies,  and 
t  contra  Poft  the  Father  dies,  and  the  Son  endows  the  Wife  of  the  Father,  and  the  Great-Grandfather  dies,  it 
§62-  feems  that  the  Son  cannot  ouft  the  Tenant  in  Dower,  for  the  Great-Grandfather  could  not  enter 

upon  her  in  that  Cafe,  no  more  can  his  Heir.  It  feems  that  if  the  Son  diffeizes  the  Father,  and 
orants  a  Rent-charge,  and  afterwards  the  Father  grants  a  Rent-charge,  the  Land  fhall  be  charged 
in  perpetuum  :  But  if  the  Son  had  been  dead  firft,  it  had  been  otherwife,  and  his  Son  fhould  have 
held  it  difcharged. 

56.  The  Tenant  holds  10  Acres  by  10 d.  and  makes  a  Feoffment  of  one  of  the  Acres,  and 
the  Lord  grafts  the  Rent,  referving  the  Fealty,  and  the  Tenant  attorns,  and  afterwards  the 
Grantee  releafes  all  his  Right  in  the  Land  to  the  Tenant,  yet  he  fhall  have  1  d.  becaufe  by  the 
Feoffment  the  Seigniory  was  fevered,  and  two  Rents  paffed  by  the  Grant,  and  there  is  only  one 
extinguifhed  by  the  Releafe,  viz.  the  Rent  of  gd. 

57.  Two  Diffeizors  make  a  Gift  in  Tail  to  hold  in  Chivalry,  and  afterwards  the  Diffeizee 
releafes  to  one  of  them,  the  Donee  dies,  the  Donors  feize  the  Wardfhip  of  his  Iffue,  who  mar~ 
ries  himfelf  within  Age,  and  they  bring  Forfeiture  of  Marriage,  firft,  it  feems  that  the  Releafe 
fhall  enure  to  both. 

58.  If  the  Reverfion  is  granted  to  the  Tenant  for  Life  and  to  a  Stranger  in  Fee,  now  the 
Jointure  of  the  Fee  is  fevered,  for  the  Tthant  for  Life  has  a  Fee-fimple  in  the  Moiety  of  the 
Land  executed  prefently.  If  the  Reverfion  of  Tenant  in  Tail  is  granted  to  him  and  to  another 
in  Fee,  the  Jointure  of  the  Fee  remains  in  that  Cafe,  But  if  the  Hufband  is  Tenant  for  Life, 
and  the  Reverfion  is  granted  to  him  and  to  his  Wife,  the  Fee  remains  in  them  in  Jointure,  be- 

a  pwd.  58  caufe  there  can  be  no  a  Moieties  between  Hufband  and  Wife,  and  this  is  clear  Law.  And  if  a 
(m),  483  (b)>  Leafe  be  made  to  two,  habendum  the  one  Moiety  to  the  one,  and  the  other  Moiety  to  the  other 
thSted^Uie  for  Life,  and  afterwards  Confirmation  is  made  to  them  and  their  Heirs,  the  Jointure  of  the  Fee 
Margin.  js  fevered,  and  they  are  Tenants  in  Common  of  the  Fee,  as  they  were  "  of  the  Freehold  :  For  a 

b  Pbwd.  160  Confirmation  fhall  enure  according  to  the  Nature  of  the  Eftate  upon  which  it  enures,  and  a  Con- 
jtookstfiew th?  firmation  does  not  alter  ^e  Eftate.  See  9  H.  6.  9.  for  this.  But  if  the  Reverfion  had  been 
cited  Vthe  granted  to  them  in  Fee,  they  had  been  Jointenants  of  the  Fee  prefently,  for  there  the  Fee  in 
Margin.  Puft  jointure  merges  their  feveral  Eftates  of  Freehold.  But  if  there  are  two  Tenants  in  Common 
for  Life,  and  the  Reverfion  is  jointly  in  two,  and  one  of  them  purchafes  the  Eftate  of  the  one 
Tenant  for  Life,  and  the  other  purchafes  the  Eftate  of  the  other  Tenant  for  Life,  there  the  Join- 
ture is  fevered,  for  when  the  one  Jointenant  purchafed  the  Eftate  of  the  one  Tenant  for  Life,  he  had 
his  Moiety  of  the  Fee  executed  to  the  Moiety  of  the  Freehold,  and  therefore  the  Jointure  was 
fevered  prefently,  but  in  the  other  Cafe  they  came  to  the  Reverfion  at  one  and  the  fame  Inftant^ 
and  fo  is  the  Diverfity.  If  Land  be  leafed  to  Hufband  and  Wife,  habendum  the  one  Moiety  to 
the  Hufband,  and  the  other  Moiety  to  the  Wife,  and  afterwards  the  Land  is  confirmed  to  them 
in  fpecial  Tail,  referving  a  Hawk,  the  Donor  fhall  have  two  Hawks,  for  the  Hufband  fhall 
fave  the  one  Moiety  of  the  Inheritance,  becaufe  his  Poffeffion  was  fevered  from  the  Poffeffion  of 
the  Wife,  viz:  in  the  Moiety  of  the  Land,  fo  that  for  that  Moiety  the  Hufband  is  feized  in  his 
Demefn  as  of  fpecial  Tail,  and  the  Wife  hath  nothing  in  it-,  and  as  to  the  other  Moiety  whereof 
the  Wife  was  Tenant  in  Common  with  the  Hufband,  the  Hufband  was  feized  thereof  in  Right 
of  the  Wife,  and  then  he  had  a  fufficient  Eftate  upon  which  a  Confirmation  might  enure,  where- 
fore the  Confirmation  enures  jointly  to  them,  and  the  Cafe  is  no  other  than  if  a  Man  marries  a 
Woman  who  is  Tenant  for  Life,  and  the  Leffor  confirms  the  Land  to  them  in  Fee,  they  are 
prefently  feized  jointly  in  Fee,  fo  in  the  Cafe  above  the  Hufband  is  fole  feized  of  the  one  Moiety 
in  Tail,  and  he  and  his  Wife  are  jointly  feized  of  the  other  Moiety,  and  then  inafmuch  as  it  fhall 
go  feveral  ly,  the  Donor  fhall  have  feveral  Hawks.  So  if  Land  is  given  to  the  Hufband  for  Life, 
Remainder  to  the  Wife  for  Life,  and  their  Eftates  are  confirmed  in,  Tail,  the  Hufband  alone  fhall 
have  the  one  Moiety  in  the  Tail,  and  he  and  his  Wife  the  other  Moiety,  and  yet  the  Tail  is  not 
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executed  for  any  Part.  §>u<ere,  for  this  is  a  good  Moot  Cafe.  If  Land  is  given  to  two,  and  to 
the  Heirs  of  their  Bodies  begotten,  and  afterwards  the  Donor  confirms  the  Land  to  them  in  Fee, 
they  are  not  Jointenants  in  Fee,  for  the  Tail  was  executed  to  fuch  Purpofe,  and  fo  the  Confirma- 
tion enures  feverally.  If  there  is  Tenant  pur  auter  vie  of  the  Tenancy,  and  the  Seigniory  is 
granted  to  him  and  to  another  in  Fee,  the  Jointure  is  fevered  prefently,  and  if  Cefiuy  que  vie  dies, 
yet  the  Seigniory  is  not  in  Jointure,  inafmuch  as  it  was  not  in  Jointure  at  the  Begininng.  But  if 
a  Seigniory  is  granted  to  two  in  Fee,  and  afterwards  one  of  them  takes  an  Eftate  of  the  Tenancy 
fur  auter  vie,  and  Cefiuy  que  vie  dies,  now  the  Jointure  remains,  becaufe  it  was  joint  at  the 
Beginning. 

59   A.  has  Iffue  two  Daughters,  and  holds  Land  of  the  eldeft  by  Suit  and  a  Hawk,  and  dies,  and 
the  Daughters  affign  the  third  Part  of  their  Land  to  their  Mother  for  Dower,  and  afterwards  make 
Partition,  the  Tenant  in  Dower  fhall  not  be  contributory  for  any  Part  of  the  Services,  for  the 
Reverfion  remains  in  Coparcenary  between  them  two,  for  they  cannot  make  Partition  thereof, 
and  then  the  entire  Seigniory  is  in  Sufpence,  and  fo  there  fhall  be  no  Contribution  by  the  Tenant 
in  Dower:  and  it  feems  that  the  youngeft  Daughter  fhall  be  alfo  difcharged  of  the  Tenure.     And 
yet  if  land  held  by  a  Hawk  defcends  upon  the  Seigniorefs  and  her  Sifter,  and  they  make  Parti- 
tion, the  Seigniorefs  fhall  have  the  Hawk,  but  in  that  Cafe  there  is  no  Suit,  for  by  the  Statute  of 
Marlbridge  cap.  9.  the  eldeft  fhall  do  it,  and  the  other  fhall  be  contributory,  and  then  if  fhe  is 
the  Seigniorefs,  fhe  cannot  do  it  to  herfelf.     But  the  Reafon  why  the  youngeft  fhall  be  difcharged 
in  the  principal  Cafe  is,  becaufe  the  Seigniory  is  in  Sufpence  for  Part,  and  it  cannot  be  in  effe  for 
the  other  Part.     But  if  the  Termor  has  two  Daughters,  and  the  Lord  feizes  the  youngeft  who  is 
within  Age,  it  feems  that  he  fhall  diftrain  the  other  for  the  Moiety  of  the  Seigniory,  for  the 
Act  of  the  Law  fhall  not  prejudice  him.     Quare,  for  the  Seizure  of  the  Ward  is  his  own  Act. 

60.  Two  Femes  Diffeizoreffes  enfeoff  their  Father,  who  dies  feized,  fo  that  the  Land  defcends 
to  them,  and  the  Difieizee  releafes  to  one  of  them,  it  feems  that  it  fhall  enure  to  them  both,  for 
between  themfelves  they  are  in  by  Title.     And  if  a  Diffeizor  dies  feized,  having  two  Daughters 
who  are  Baftards,  and  the  Diffeizee  releafes   to  one  of  them,  this  fhall  go  to  both.     And   if 
Tenant  for  Years  enfeoffs  two,  and  the  Leffor   releafes  to  one  of  them,  this  fhall  go  to  both- 
For  although,  as  to  him,  they  are  Diffeizors  and  punifhable  by  Affize,  yet  to  all  other  Intents 
they  are  in  by  Title.      For  if  Tenant  for  Years  enfeoffs  the  Lord  of  an  Acre  of  Land,  the  Seigniory 
fhall  be  apportioned.  But  Quare  if  the  Feoffee  was  not  a  Diffeizor  at  the  Common  Law.     And  if  a 
Man  enfeoffs  two  upon  Condition,  which  is  broken,  and  the  Feoffor  releafes  to  one  of  them, 
the  Feoffee  fhall  not  hold  his  Companion  out  of  the  Land,  for  they  are  not  in  by  Wrong,  and 
a  Releafe,  when  it  countervails  an  Entry  and  Feoffment,  does  not  extend  to  Titles.     And  if  the 
Diffeizee  enters  upon  two  Diffeizors,  and  they  recover  falfly  in  Affize  againft  the  Diffeizee,  and 
he  releafes  to  one  of  them,  this  fhall  enure  to  both,  for  between  themfelves  and  the  Diffeizee  alfo 
they  are  in  by  Title.     And  if  an  Infant  enfeoffs  two,  and  afterwards  at  his  full  Age  he  releafes 
to  one  of  them,  this  fhall  enure  to  them  both.     If  two  Diffeizors  make  a  Feoffment,  and  take 
back  an  Eftate,  a  Releafe  to  one  fhall  enure  to  both,  for  altho'  they  are  Diffeizors  in  Refpect  of 
the  Diffeizee,  yet  between  themfelves  they  are  in  by  Title.     So  if  a  Diffeizor  makes  a  Feoffment, 
and  takes  back  an  Eftate  for  Life,  and  a  Releafe  is  made  to  him,  it  fhall  enure  to  him  in 
Reverfion.     If  Leffee  for  Years  makes  a  Feoffment,  and  the  Leffor  dies  without  Heir,  the  Lord 
fhall  not  have  the  Efcheat,  for  it  is  a  good  Feoffment  againft  him. 

61.  If  a  Man  referves  Rent  upon  a  Leafe  for  Life,  he  has  not  a  Fee  in  it,  for  his  Wife  fhall  not 
have  Dower  of  it,  nor  fhall  the  Heir  have  an  Affize  of  Mortdancefior,  for  there  is  none  that  can 
make  it  to  have  Continuance  longer  than  for  the  Life  of  the  Tenant  for  Life,  and  then  a  Woman 
cannot  be  endowed  of  a  Thing  determined  by  Life.     But  if  Leffee  for  Life  grants  a  Rent  in  Fee, 
a  Fee  paffes  thereby,  for  by  Poffibility  this  may  be  made  to  endure  in   Perpetuity,  as  if  the  Leffor 
confirms  it,  it  fhall  enure  in  perpetuum  by  Littlet.     And  the  Cafe  of  Quintin  proves  this,  that  a 
Fee  paffed  before,  whereof  the  Wife  of  the  Grantee  was  dowable,  &c.     But  if  Tenant  for  Life 
©rants  a  Rent-charge  in  Fee  to  the  Leffor,  and  he  grants  it  over,  yet  he  fhall  avoid  it  after  the 
Death  of  the  Tenant  for  Life,  for  it  cannot  enure  as  a  Confirmation,  notwithftanding  it  was 
granted  by  the  Words  dedimus  et  concedimus,  becaufe  the  Grantee  had  no  Poffeffion  of  it  before, 
and  one  and  the  fame  Word  at  one  and  the  fame  Time  cannot  enure  as  a  Grant  and  as  a  Confirma- 
tion alfo.     And  therefore  if  the  Diffeizor  grants  a  Rent-charge  to  the  Diffeizee,  and  he  grants 
it  over,  and  afterwards  re-enters,  he  fhall  hold  the  Land  difcharged,  caufa  qua  fupra.     But  if 
the  Diffeizor  makes  a  Leafe  for  Life,  the  Remainder  in  Fee,  and  the  Diffeizee  purchafes  the 
Remainder  in  Fee,  and  grants  it  over,  now  he  cannot  enter  upon  the  Leffee  for  Life,  for  then  he 
would  defeat  his  own  Grant,  which  may  not  be,  for  by  the  Grant  of  the  Remainder  it  paffed  with 
all  Charges  and  Titles  which  the  Grantor  had  to  the  fame  Thing,  and  he  had  Title  before  to  the 
Fee,  which  paffed  inclufively.     And  if  Tenant  pur  auter  vie  grants  a  Rent-charge  in  Fee,  and 
afterwards  he  has  the  Reverfion  by  Defcent  or  Releafe,  and  Cefiuy  que  vie  dies,  he  fhall  hold  it 
difcharged,  for  by   the  fame  Reafon  that  a  Man  may  fay  that  at  the  Time  of  the  Rent-charge 
granted  he  had  nothing  in  the  Land,  and   by  that  means  avoid  the  Charge,  fo  by  the  fame 
Reafon  he  may  fay  that  he  had  not  an  Eftate  fur  auter  vie.   But  it  feems  that  if  after  the  Fee  acquired 
he  had  made  a  Feoffment,  the  Feoffee  fhould  not  have  avoided  the  Rent-charge  after  the  Death 
of  the  Cefiuy  que  viet  but  fhould  have  held  it  charged  in  Fee. 

62.  If  the  Diffeizor  makes  a  Gift  in  Tail  or  a  Feoffment  upon  Condition  to  the  Heir  of  the 
Difieizee,  and  the  Difieizee  dies,  the  Heir  has  the  Land  in  Fee  and  without  Condition,  inaf- 
much as  he  has  the  Right  by  Defcent  from  him  whofe  Entry  was  lawful  •,  but  if  he  had  taken  a 
Releafe  of  the  Diffeizor,  it  had  been  otherwife,  becaufe  it  was  his  own  Act.  But  a  Releafe  of 
the  Diffeizee  fhaH  avoid   all  Rights  of  Entry,  and  not  all  Title?,  and  therefore  if  the  Diffeizor 
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makes  a  Leafe  for  Life,  the  Leffee  makes  a  Feoffment,  and  afterwards   the  Diffeizee  releafes  to 

the  Feoffee,  now  the  Right    of  Entry  which  the  Diffeizee  had  is  taken  away  and  avoided.     By 

many,  if  the  Son  diffeizes  the   Father,  and  grants  a  Rent,  and    dies,  yet  the  Land  is  charged. 

But  if  a  Stranger    diffeizes  the  Father,  and  grants  a  Rent  charge,    and  enfeoffs  the   Son,  and 

#  c     .   .       the  Father  dies,  the  Son  mail  hold  it  diilharged.     *  If  the  Father  diffeizes  the  Grandfather,  and 

§  S5°n  a '  n  e  dies,  and  the  Son  enters,  and  charges  the  Land,  and  the  Grandfather  dies,    he  mail  hold    it 

difcharged,  although  he   was  of  full  Age   at  the  Time  of  the  Charge.     As   if  Tenant  in  Tail 

enfeoffs  his   Iffue  within   Age,  who  grants    a  Rent  charge  at  his  full  Age,  and  afterwards  the 

Tenant  in  Tail  dies,  the  Son  (hall  hold  it  difcharged,  for  in  both  Cafes  he  is  in  of  another  Eftate. 

21  Ed.  4.  94.     A  Man  has  two  Daughters,  the  eldeft  diffeizes  the  Father,  the  Father  dies,  and 

fhe  has  Iffue,  and  dies,  the  other  enters  claiming  her  Part  of  the  Moiety,  and  fhe  brings  Affize  ; 

this  was  a  Moot  Cafe.     If  the  Diffeizor  grants   a  Rent-charge,  and   is   diffeized,  and  a  Releafe 

is  made   to  the  fecond  Diffeizor,  the  Charge  remains,  but  not  the  Dower  of  his  Wife,  for  the 

Charge   is  executed,  and  the  Dower  is  executory  only.     If  the  fecond  Diffeizor  makes  a  Leafe 

for  Life,  Remainder  in  Fee,  and  the  Diffeizee  releafes  to  the  Tenant  for  Life,  it  feems  that  the 

Wife  of  the  firft  Diffeizor  fhall  be  endowed.     And  if  Tenant  for  Life  is  diffeized  by  A.  who  is 

diffeized  by  B.  to  whom  the  Leffor  releafes,  the- Wife  of  A.  fhall  be  endowed,  and  if  the  Tenant 

for  Life  dies,   A .  may  enter  upon  B.  and  fhall  have  it  for  ever. 

63.  Feoffee  with  Warranty  to  him  his  Heirs  and  Affigns  makes  a  Leafe  for  Life,  the  Tenant 
for  Life  in  a  Plea  vouches  the  firft  Feoffor,  and  recovers  in  Value  Land  held  of  the  Feoffee,  if 
the  Feorfee  fhall  have  his  Seigniory  and  avow  for  it,  is  the  Queftion :  For  if  the  Reverfion  of 
the  Land  recovered  in  Value  be  in  the  Feoffee,  then  he  fhall  not  avow,  and  if  he  fhall  not  avow, 
qucere  if  the  Leffee  for  Life  fhall  vouch  as  Affignee,  inafmuch  as  he  has  not  the  whole  Eftate. 
And  it  is  clear  that  if  the  Feoffee  had  made  a  Leafe  for  Life,  Remainder  in  Fee,  then  the  Leffee 
fhould  have  vouched  as  Affignee,  and  if  he  had  recovered  in  Value,  it  fhould  have  made  the 
Remainder  to  be  in  him  in  whom  it  was  before.     28  A£.  pi.  18.11  Aff.  pi.  3. 

64.  A  Woman  Leffee  for  Life  by  the  Cuftom  of  a  Manor  takes  a  Hufband  by  Licenfe,  and 
the  Hufband  dies,  the  Lord  fhall  have  no  Heriot,  becaufe  there  is  no  Alteration  of  the  Tenant. 
So  if  Land  is  leafed  to  Hufband  and  Wife  for  their  L,ives  according  to  the  Cuftom,  and  the 
Hufband  dies,  no  Heriot  fhall  accrue  to  the  Lord  by  his  Death,  cauja  qua  fupra.  And  if  a 
Woman  Leffee  for  Life  takes  a  Hufband  by  Licenfe,    and  fhe  dies,  the  Lord  fhall   have  no 

tPiowd.418     Heriot,  becaufe  fhe  has  no  Goods,  for  the  f  Efpowfals  was  a  Gift  in  Law  of  them  to  the   Huf- 

fik^ecS  ban^.     Wherefore  it  feems  in  fuch  Cafe  that  if  the  Hufband  dies,  a  Cuftom  that  the  Lord  fhall 

edin  the  Mar-   have  a  Heriot  after  his  Death  Hands  well  with  Reafon,  becaufe  otherwife  the  Lord  might  poffibly 

£'n'  have  no  Heriot,  viz.  if  the  Wife  dies  firft,  and  therefore  it  feems  that  the  Danger  of  lofing  the 

Heriot  fhall  make  fuch  Prefcription  good.     And  if  fuch  Tenant  for  Life  devifes  all  his  Goods, 

yet  the  Lord  fhall  have  a  Heriot,  becaufe  the  Devife  does  not  take  Effect  until  after  his  Death, 

and  then  the  Lord's  Title  fhall  be  prefer'd.     And  if  a  Man  has  two  Horfes  at  the  Time  of  his 

Death,  and  they  are  his  belt  Chatties,  one  of  which  is  worth  40 s.  and  the  other  is  but  a  Colt, 

and  not  worth  more  than  10  s.  at  that  Time,  and  the  Lord  does  not  feize  the  Heriot  for  two 

Years  after  the  Death  of  his  Tenant,  fo  that  the  Colt  becomes  worth  5/.   he  fhall  not  feize  the 

Colt,  becaufe  he  had    a  Property  prefently  by  the  Death  of  the   Tenant  in  the  other,  being  the 

beft  Beaft  which  the  Leffee  had  at  the  Time  of  his  Death.     A  Cow  has  three  Calves  before  the 

Seizin  of  the  Lord,  it  feems  that  the  Lord  may  feize  them  with  the  Cow,  tamen  quaere. 

65.  The  Tenancy,  being  a  Manor,  is  held  by  j  2  d.  of  another  Manor  which  is  the  Mefnalty, 
and  which  is  held  by  6d.  and  the  Mefne  enfeoffs  the  Tenant  of  the  Manor  which  is  the  Mefnalty, 
now  he  holds  both  the  Manors  of  the  Lord  by  one  joint  Tenure  of  6d.  and  the  Lord  fhall  avow 
upon  the  Tenant,  becaufe  the  two  Manors  are  held, of  him  by  6  d.  So  had  it  been  if  the  Te- 
nancy had  el'cheated  to  the  Mefnalty,  and  there  the  one  Manor  is  parcel  of  the  other  Manor, 
and  the  Tenancy  has  not  loft  the  Name  of  a  Manor,  for  the  Land  which  was  held  of  the  Tenancy 
is  not  now  held  of  another  Manor  which  was  the  Mefnalty,  but  as  it  was  before.  Which  fee 
adjudged  that  one  Manor  may  be  parcel  of  another,  32  H.  6.  9.  b. 

66.  After  the  Vouchee  has  entered  into  the  Warranty,  a  collateral  Anceftor  of  the  Demandant 
releafes  to  the  Vouchee  with  Warranty,  and  dies,  now  the  Vouchee  fhall  not  plead  this  Warranty 
againft  the  Demandant,  becaufe  the  Releafe  was  void,  for  although  the  Vouchee  fhall  be  Tenant 
to  the  Demandant,  yet  he  fhall  not  be  fo  to  a  Stranger,  for  if  a  Stranger  releafes  to  him  after 
his  Entry  into  the  Warranty,  it  is  merely  void,  fo  fhall  it  be  now  :  But  if  a  collateral  Anceftor 
had  releafed  to  the  Tenant  after  the  Vo  .chee  had  entered  into  the  Warranty,  the  Vouchee  mjcrht 
have  pleaded  this  with  Warranty,  if  he  had  it  ready  to  fhew.  Qtitere  in  the  firft  Cafe,  although 
the  Releafe  be  void,  if  the  Warranty  fhall  not  befaid  to  be  good. 

6y.  In  a  Quare  Impedit  againft  the  Patron  and  Incumbent,  it  is  no  Plea  for  the  Incumbent  to 
fay  that  he  is  in  by  fix  Months  of  the  Prefentment  of  the  Patron,  for  none  fhall  have  the  Plea 
of  Plenarty  but  he  who  may  thereby  gain  to  himfelf  the  Patronage,  and  againft  whom  a  Writ 
of  Right  of  Advowfon  is  maintenable,  which  fee  16  Ed.  4.  ji.  But  in  a  Quare  Impedit  ao-ainft 
the  Ordinary  and  Incumbent,  the  Incumbent  may  fay  that  he  is  in  by  fix  Months  of  the  Collation 
of  the  Bifhop  for  Lapfe,  becaufe  there  no  Patronage  is  gained  thereby.  So  Note  the  Diverfity. 
2  R.  2.  Fitz.  Encumbent  4.   18  Ed.  3.  Fitz.  Quare  Impedit  48.  13  H.  8.  14.  14  H.  8.  31.  ^o  Ed. 

3-  3°- 

68.  A  Man  makes  a  Feoffment  upon  Condition  to  enfeoff  him  again,  and  the  Feoffee  enfeoffs 
another  to  his  Ufe,  if  the  Feoffor  may  enter  before  Requeft,  or  nor,  is  the  Queftion,  inafmuch 
as  it  is  fuch  a  Feoffment  as  hath  broken  the  Truft  repofed  in  the  Feoffee.  If  a  Man  makes  a 
Feoffment,  referving  Rent,  and  fop  default  of  Payment  a  re-entry,  and    the  Rent  is  behind,  fo 

that 
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that  he  has  Title  to  enter,  and  then  he  releafes  the  Rent,  now  he  Dial!  not:  re-enter  afterwards, 
for  if  he  had  granted  the  Rent  over  after  the  Tide,  he  fhould  not  have  enter'd,  no  more  fhall 
he  now.  But  if  an  Annuity  is  in  Arrear  to  me,  and  20  s.  narrine  -pav.a^  tho'  I  releafe  the 
Annuity,  yet  the  Penalty  remains ;  for  there  appears  aDiverfity. 

09.  In  many  Cafes  a  man  may  do  a  Thing  to  which  he  is  not  compellable  by  Law,  and  yet 
he  fhall  not  be  punifhed  ior  it.  As  if  Land  is  leafed  for  Life,  upon  which  there  is  a  Houfe 
which  is  ruinous  and  in  Decay  at  the  Time  of  the  Leafe,  now  the  Leffee  is  not  punifhable  in  Waft 
if  it  falls,  but  yet  if  he  cuts  down  Trees  growing  upon  the  Land,  and  repairs  it  with  them,  it 
is  juftifiable,  12  H.  8.  1.  So  he  may  alfo  do,  if  the  LeiTor  covenants  to  repair  it,  csV.  as  it 
there  appears.  So  if  a  Man  leafes  a  Houfe  with  Land  upon  which  there  is  a  Wood,  &c.  without 
Impeachment  of  Waft  for  the  Houfe,  yet  if  the  Houfe  becomes  ruinous,  it  feems  that  the  Leffee 
may  cut  Timber  for  the  repairing  and  re-building  of  it,  and  he  fhall  not  be  punifhed  in  an  Aftion 
of"  Waft.  And  Note  that  the  Leffee  may  take  Timber-wood  for  Firebote,  if  there  is  no  other 
Wood  growing  upon  the  Land,  which  fee  in  21  H.  6.  47.  Qu<ere  if  a  Mn  is  bound  to  buy 
Timber  for  the  repairs  of  a  Houfe  leafed  to  him,  where  there  is  none  upon  the  Land.  If  Leffee  is 
bound  by  Obligation  to  do  no  Waft,  or  if  a  Leafe  is  made  upon  Condition  that  if  the  Leffee 
does  Waft  then  his  Eflate  fhall  ceafe,  and  a  Stranger  does  Waft,  this  is  no  Forfeiture  of  the 
Leafe,  for  the  Condition  only  extends  to  the  Perfon  of  the  Leffee:  So  a  Prohibition  to  make  to 
Eftrepement,  which  fee  3  H.  6.  17.  But  if  a  Stranger  does  Waft  upon  the  Land  of  the  Leffee 
for  Years,  or  of  Guardian  in  Chivalry,  they  fhall  render  treble,  and  {hall  lofe  the  Ward,  as  if 
it  had  been  their  own  Wait;  the  Diverfity  appears.  But  Guardian  in  Socage  fhall  not  be  pu- 
nifhed for  the  Waft  of  a  Stranger,  for  the  Heir  himfelf  fhall  have  an  Aftion  for  it.  If  the  Lord 
Grants  his  Seigniory  by  Fine,  and  before  Attornment  the  Feoffee  makes  a  Feoffment  of  the 
Tenancy,  if  the  Feoffee  attorns,  it  is  good  enough,  by  all  the  Juftices,  and  yet  he  is  not  com- 
peilible  to  attorn,  18  Ed.  4.  10.  And  if  Tenant  in  Tail  attorns,  it  is  good,  and  yet  he  is  not 
compellible. 

70.  If  there  are  two  Jointenants  for  Life,  and  one  of  them  is  bound  in  a  Recognizance,  or 
'Judgment  is  given  againft  him,  and  afterwards  he  grams  over  his  Eftate,  yet  during  his  Life  he 
fhalfbe  liable  to  Execution.  But  otherwife  it  is  of  an  Eflate  for  Years,  for  in  the  one  Cafe  the 
Land,  viz.  the  Freehold,  is  bound  by  Judgment,  but  in  the  other  Cafe  not  •,  for  a  Man  fhall  have 
fole  Execution  of  Chatties  which  the  Party  has  the  Day  of  the  Execution  fued  ;  fo  of  a  Leafe 
for  Years,  2  H.  4. 

71.  A  Seigniory  is  granted  for  Years,  the  Rent  is  behind,  and  the  Tenant  dies,  and  his  Years 
are  expired,  if  the  Grantee  fhall  have  an  Aftion  of  Debt  againft  the  Heir  of  the  Tenant  for  the 
Rent  due  in  the  Time  of  his  Father,  and  alfo  for  that  which  is  due  after  the  Death  of  the  Father, 
or  if  he  fhall  have  an  Aftion  of  Debt  againft  the  Executor  of  the  Father,  becaufe  it  was  due  in 
the  Life  of  the  Teftator,  or  if  he  is  without  Remedy  for  it,  is  the  Queftion.     And   fome  fay 
that  the  Heir  fhall  not  be  charged  by  Aftion  of  Debt  as  Heir,  if  the  Father  does  not  bind  him- 
felf and  his  Heirs  by  exprefs  Words,  and  it  fhall  not  be  here  faid  the  Debt  of  the  Heir  himfelf; 
and  the  Executors  fhall  not  be  charged,  becaufe  they  were  not  chargeable  for  it  by  the  Death  of 
their  Teftator,  for  at  that  Time  the  Grantee  could  not  have  an  Aftion   of  Debt  for  it,  but  his 
Remedy    was  by  Diftrefs   and  Avowry*;  fo  that  the  Grantee  is  without  Remedy  for  it.     And  *  For  then  £he 
if  an  Annuity  is  granted  for  the  Life  of  J.  S.  and  the  Grantee  releafes  to  the  Grantor  all  Aftions  Years  were  not 
of  Annuity,  it  feems  that  he  fhall  not  have   an  Aftion  of  Debt  for  the  Arrears  after  the  Releafe  ^'^^  fo 
and  after  the  Death  of  J.   S.   for   when   they  were  due,  he  had  no  Remedy.      And  if  a  Warren,  9  h.  7. 17/3. 
Toll,  or  a  Hundred  is  leafed  for  Life,  rendring  Rent,  and  the  Tenant  for   Life  dies,  the  Leffor  %^A^r. 
has  no  Remedy  for  the  Rent,  becaufe  he  had  no  Remedy  during  the  Eftate.  abridg'd  in  ErlgL 

72.  If  the  Plaintiff  is  bar'd  in  an  Entry  fur  dijfeizin,  yet  he  fhall  have  a  Cejfavit,  if  he  has  8s- 
Caufe  to  have  it  at  the  Time,  &c.  lor  it  is  another  Title.  If  the  Heir  brings  a  Formedon  in  De- 
fender, and  is  nonfuited,  quare  if  he  fhall  enter,  becaufe  he  had  Title  of  Entry,  viz.  for  the 
Condition  broken.  It  feems  that  if  a  Woman  has  Caufe  to  have  Dower  of  one  and  the  fame 
Land  as  the  Wife  ef  J.  and  alfo  as  the  Wife  of  S.  and  (he  is  bar'd  of  Dower  as  the  Wife  of  J. 
yet  fhe  fhall  have   it  as  the  Wife  of  S.    Hufband  and  Wife  make  a  Feoffment  upon  Condition, 

if  the  Wife  of  the  Hufband  in  a  Cui  in  vita  may  enter  for  the  Condition  broken,    27  Ed.  3, 

73.  If  the  Tenant  who  holds  by  one  Hawk  makes  a  Feoffment  of  the  Moiety  to  a  Stranger, 
or  of  the  whole  to  Mayor  and    Commonalty  and  to  J.  S.  now  the  Lord   Paramount  fhall  have 
two  Hawks,  becauie  thefe'are  feveral  Feoffments,  for  if  he  had  made  Livery  to  one  in  the  Name 
of  both,  nothing  fhould  have  paffd   but  to  him  who  took  the  Livery,  and  the  Lord  fhall  be 
compel'd  to  make  feveral  Avowries,  which  proves   that   he  fhall  have  feveral  Hawks.     If  the 
Tenant  who  holds  by  one  Hawk  makes   a  Gift  in  Tail   to  two  feveral  Perfons,  referving  Rent, 
habendum  the  one  Moiety  to  the  one,  and  the  other  Moiety  to  the  other,  fo  that  they  are  feveral 
Intails,  now  the  Donor   fhall  have   two  Hawks,  becaufe  the  Law  makes  the  Tenure  and  the 
Refervation.     But  if  the  Refervation  be  made   by  the  fpecial  Words  of  the  Party,  as  if  a  Man 
makes  a  Leafe  to  two,  habendum  the  one  Moiety  to  the  one,  and  the  other  Moiety   to  the  other, 
refervino-  one  Hawk,  or  a  Leafe  fur  auter  vie  to  J.  S.  and  to  Dean  and  Chapter,  referving  one 
Hawk,  there  becaufe  the  Land  goes  at  the  Beginning  two  feveral  Ways,  and  the  Party  does  but  +  piowd. 
referve  one  Hawk,  he  fhall  not  have  more  than  he  referved,  viz.  only  one  ;     fo  Note  a  Diverfity.  []*  (J^ 
The   fame  Law  if  the  Reverfion  at  the  Beginning  goes  feveral   Wayc,  and  is  feveral  at  the  Be-  i0co.  106. b. 
ginning  of  the  Refervation,  yet  they  fhall  only  have  that  which  is  referved,  if  the  Refervation  is  Xt&iStv^. 
(pecial  by  the  Party.     +  As  if  two  Tenants  in  Common  make  a  Leafe  for  Life,  referving  one  Perk.  §  107. 
Hawk,  they  fhall  but  have  that  which  is  referved,  becaufe  they  are  Privies  to  the  Refervation,  *  JJsIhJ; 
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and  ins  their  own  Aft,  for  which  Reafon  they  cannot  have  more  ;  fo  that  it  is  all  one  when 
Poffeffion  is  in  Common,  and  when  the  Reverfion  is  in  Common,  if  the  Refervation  is  made 
by  the  Party  himfelf.  But  if  at  the  Beginning  it  is  the  Refervation  of  the  Party,  and  afterwards 
by  the  Aft  of  the  Party  or  of  the  Law  the  Poffeffion  is  made  feveral  to  two,  or  in  common  to 
two  then  the  whole  Rent  fhall  follow  alfo.  As  if  the  Leffor  r.ferves  a  Hawk  upon  a  Leaf, 
for  Life,  and  afterwards  the  Leffee  grants  over  the  Moiety  to  a  Stranger,  or  the  whole  to 
Mayor  and  Commonalty  and  to  J.  S.  pur  cuter  vie,  or  if  a  Man  gives  La?d  to  two,  and  to  the 
Heirs  of  their  two  Bodies  begotten,  reserving  one  Hawk,  and  they  die,  and  their  Iffues  enter, 
or  if  Land  is  g.ven  to  two,  habendum  the  one  Moiety  in  Tail  to  the  Heirs  Males,  and  the  other 
Moiety  in  Tail  to  the  Heirs  females,  &c.  referving  one  Hawk,  and  they  die,  having  Iffue  a 
Son  and  a  Daughter,  fo  if  the  one  Acre  had  been  to  the  Heir  Male  in  Tail,  the  other"  to  the 
Har  Female,  or  if  a  Man  gives  one  Acre  in  Borough  Englifh  and  another  in  Tail  to  A. 
referving  a  Hawk    and  the  Donee  dies     having  Iffue  two  Sons,  or  if  one  Hawk  is  referved  upon 

aiw!  VV  ?  *  i  TefV  ^^  dl"\,  h,avinS  Iffue  tw°  Daughters,  and  they  make  Partition,  in 
all  thefe  Cafes  the  Leffor  or  Donor  fhall  have  two  Hawks,  notwithftanding  he  had  but  one  at  the 
Beginning,  for  where  the  Poffeffion  is  afterwards  fevered  and  divided  without  Folly  in  the  Leffor 
or  Donor,  he  fhall  have  feveral  Hawks.  The  fame  Law  if  the  Reverfion  after  the  Refervation 
goes  feveral  Ways,  yz  the  one  Acre  in  Severalty  to  the  one,  and  the  other  Acre  in  Severalty  to 
the  other,  or  the  one  Moiety  to  the  one,  and  the  other  Moiety  to  the  other,  they  fhall  have 
feveral  Hawks.  And  therefore  if  a  Man  makes  a  Gift  in  Tail  of  one  Acre  in  Borough- Englifh 
and  of  another  at  Common  Law,  referving  a  Hawk,  and  dies,  having  two  Sons,  they  Thall 
have  feveral  Hawks  So  if  the  Donor  has  the  one  Acre  by  Defcent  on  the  Part  of  the  Mother, 
W?1£H     ir°ntJe?rJ  °oth,e  Fa?Cr'  andhedi«  without  Iffue,  the  feveral  Heirs  fhall  have 

hlthi  A«    ?'f   t°  i  a?A  °J  a  Church  be  the  Donor>  and  §lves  one  Acr^  of  the  Glebe 

by  the  Affentof  the  Patron  and  Ordinary,  and  another  Acre  of  his  own  Land,  referving  to  him 

c'JX-  and.  Succeffors  one  Hawk,  and  dies,  the  Heir  himfelf  fhall  have  one  Hawk,  and  the 
Succeffor  anotner.  So  if  a  Man  has  an  Intail  of  one  Acre  to  him  and  to  his  Heirs  Males,  and 
of  another  Acre  to  his  Heirs  Females  of  his  Body,  and  he  makes  a  Leafe  of  both  for  21  Years, 
referving  one  Hawk,  and  dies,  having  a  Son  and  a  Daughter,  each  of  them  fhall  have 
a  Hawk.  So  a  the  one  Moiety  goes  one  Way,  and  the  other  Moiety  another  Way,  as  if  fucb. 
"  Ir^Tf  g!?Pt? ?t0  M^  and  Commonalty   and  to  J.  S.  they  fhall   have  feveral  Hawks. 

Sg^f*  ffr':    if  fw  J^f-  h°Idr\'0f  tW°  ^efnCS  ^  Hawks'  and   the  one  Mefne  ^  attainted  of 
vhkh  thecoods  felony,  io   that  his  Moiety  efcheats  to  the   Lord  Paramount,  now  the  Tenant  fhall  pay  two 

££»££"    ^SVAndma11  thefeC^s  it  is  clear  Law  that  the  Leffee,  Donee,  or  Tenant  fhall  make 

without  any  Be-  tWO  Realties. 

S; S5  r    I4'  lff  ?nant  for  L,ifeTmakes  a  Feoffment  in  Fee  to  the  Wife  of  him  in  Reverfion,  with  a 

Tu  t  BTif  an  p -r  u!  fu'rn^r-r°  6  ^effor  t0  deliver  Seizin'  who  does  fo>  n°w  whether  the  Leffor  is  feized 
fnXXhVTeV;m  >n  Rlght  of  ^Wife,  or  in  his  own  Right,  inafmuch  as  he  fhall  be  remitted  becaufe  it  was  a  For- 
:Se  £  n-/S  ■  C^leftl0n-  ?ut  if  Tenant  in  Tail  enfeoffs  the  Wife  of  the  Donor,  this  feems  to 
fi£,  tLt  be  a  Difcontinuance.  If  there  is  Tenant  by  Curtefy  of  an  Advowfon,  and  he  in  the  Reverfion 
hntVteaJla~  t  •?  Tu  &  a  St,ranSer'  it:  feems  that  his  Heir  fhall  not  avoid  it,  becaufe  it  was  during  the 
Term,  as  to  Af-  LAte  °*  the  Tenant  by  the  Curtefy,  and  he  fhall  not  be  faid  Tenant  for  Life ;  and  the  Stranger  has 
m  '"«  ml"8  gam  rt  ™ona§e>  tho'  he  was  b»t  Attorney  to  convey  it  to  him. 
mUgages'hT        75;  There  feems  to  be  a  Diverfity  between  a  Releafe  in'  Deed  and   a  Releafe  in  Law      For  if 

SffiSL^  ^k?  "^  *    ^  f°f  ^    ^  ^   L°rd  rdeafeS  t0  the  TcnaM    f°r    L^>    &  ^S    Right 

SSS  !"  t,he.Sejgn;°r^s.u"erli:  eXtln61'  for  this  is  a  Relea<"e  in  Deed,  and  the  Law  would  be  the  fame 
£S  J?*  1  Lffpd  "tuJ    V-  H£U\\BaZ  lf  thG  L°rd  diftrainS  the  Tenant'  and  ™k™  a  Leafe 

■*-*.***  DeVr'r.nH  m,V  notT  eXr  "f Ulfre  r  h,S  ?eigni°ry  f0r  eVen  As  if  the  Diffeizee  ent^  upon  a 
5S£S"  S  [th  of  the  B£*f Leafe  for  Lift  and  the  Heir  re-enters,  the  Diffeizee  may  enter  after  the 
wherewith  to     £ea"L°J  the  Tenant  for  Life,  for  a  Releafe  in  Law  fhall  be  taken  moft   favourably,  otherwife 

Kbet  year,  rn'rl 'nT  .  '  °A  ?*  V^  A?  °f  the  Pilrt7'  And  if  the  Tenant  ™kes  a  Leafe  for 
terthanthe        *ears    to  the  Lord,  and  he  makes   a  Leafe  for  Life,  and  the  Tenant  eaters,  it  feems  that  the 

SJfi  dXT/  *"W*  ,77"  3f  n^he  DTh  u°f  thG  Tenant  f°r  Life>  notwithftanding  there  was  a 
so  if  anExecu-  Unieizin,  and  the  Lord  was  a  Diffeizor  by  the  Statute 

^^y^ml^t\^l^&h^ef0jjc^  refervinS  Rent  "Pon  Condition  of  Entry  for  Non- 
by  which  the     payment,  and  the  Leffee  dies,  and  his  Executors  break  the  Condition,  fo  that  the  Leffor  enters 

SKS?  tlltlTT  I'  a/^Vn  f?1  *V°therwife  iC  is  if  the  Conditlon  was  Performable  on  tS 
KfiSiR'  «  ■:?  °r'    and  he    had  Performed  it.     Which  fee  in   &*  ^r.   ^.  Extmguijhment 

But  if  a  Man  be  *'^'       '*Tr        T        r      . 

fiS^L  isma'denreS  m^T  %  ^  kt0/0m"le^e  at  E^'  Remainder  for  Life,  and  Livery 
vifesittohi,  "p "a°e  P««nuy  to  the  Leffee,  and  before  the  Feaft  of  Eafier  the  Leffee  releafes  to  him  in 
Executors  to  be  Remainder,  if  this  Releafe  is  good  is  the  Queftion. 

aJJS&T   hS"  JI  fi?fb.and   afd  Wife  leafe  the  Land  °f  the  W^e  for  Years,  rendring  Rent,  and  the 

£5E£f  "  r^f  W  rSFand  rWS'  3ndl?S  .^^  anddiCS'  k  f£emS  thatthe  Ca"Je  -aJlbechf- 
,hey  fen  it  under  ^fW  tor  the  Executors  cannot  detain  them,  becaufe   they  are  but  a  Pledge,  and  forafmuch 

^^,^^^^rth7;  th??U7'r thCl  —t  detain  "the  Pledge,  for  ?hc  Wife  Save 

s.«tf  2h£?2d  h sdwb  e s S  which t c,fHhrJhe "T?  wovers  Tn r  Pbpfrn rde 

Pricethey  T),ltv  a_  ,  «  ■ ..  r'  „ "r^  j  ,  33  ^*  b'  58#  And  lf  a  Woman  has  fuch  Pledge  for  a 
could  get.         ^"ty*  ana   me  takes  Hufband,  and  a  Writ  of  Detinue  is  brought  a^ainfl  him    flnH  L  r,i    / 

I27>  nave  tiie  Duty,  and  the  Executors  fhall  not  have  the  Pledge. 

2  79-  If 
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79.  If  a  Rent-charge  is  granted  in  Fee,  and  the  Grantee  dies  without  Heir,  the  Executors 
fhali  not  have  Debt  for  the  Arrears,  but  if  the  Grantee  had  purchafed  a  Writ  of  Annuity,  and 
had  recovered,  then  his  Executors  fhould  have  had  Debt  for  the  Arrears,  for  when  the  Arrears 
of  any  Rent  are  due,  if  he  to  whom  they  are  due  had  an  Inheritance  in  the  Rent,  and  after- 
wards the  Inheritance  is  determined,  the  Arrears  are  extincl,  otherwife  it  is  of  an  Annuity,  for 
that  is  no  Freehold  ;  and  here  inafmuch  as  the  Thing  is  determined,  his  Executors  cannot  make 
it  nor  plead  it  as  an  Annuity.  If  a  Leafe  is  made  to  Hufband  and  Wife  for  the  Life  of  the 
Flufband,  Remainder  to  the  right  Heirs  of  the  Hufband,  and  the  Hufband  dies,  the  Wife  fhali 
not  have  Dower,  becaufe  fhe  could  not  difagree  to  the  Eftate  taken  during  the  Coverture,  it 
being  determined.  But  if  an  Eftate  for  the  Life  of  the  Hufband  be  made  to  Hufband  and 
Wife  by  a  DifTeizor,  and  the  Hufband  dies,  fhe  may  difagree,  in  order  to  fave  herfelf  from  Da- 
mages, and  yet  the  Eftate  is  determined.  And  if  Land  is  given  to  Hufband  and  Wife  in  Fee, 
and  the  Hufband  makes  a  Feoffment,  and  a  collateral  Anceftor  of  the  Wire  rekafes  with  War- 
ranty, and  dies,  and  the  Hufband  dies,  the  Wife  cannot  difagree,  and  claim  her  Dower,  for  her 
Eftate  was  bound,  and  her  Right  to  demand  it  in  a  Cui  in  vita  determined  by  the  Warranty,  and 
inafmuch  as  her  Eftate  was  determined,  fhe  cannot  difagree  to  it.  If  one  grants  to  J.  S.  for 
Life  a  Robe  or  20  J.  at  the  Election  of  the  Grantee,  and  the  Grantee  dies  before  Election,  it 
feems  that  his  Executors  cannot  demand  the  Arrears  by  any  Means :  But  it  is  the  Opinion  of 
many  that  if  it  be  a  perfonal  Grant,  viz.  to  pay  Money  only  to  J.  S.  there  the  Executor  may 
demand  it.  But  fee  28  AJf.  pi.  11.  where  one  accepted  another  to  be  his  Tenant  at  Will  after  his 
Death,  who  entered  into  the  Land  where  his  Entry  was  not  lawful. 

80.  If  a  Villain  purchafes  an  Eftate  in  Tail,  and  the  Lord  enters,  and  dies,  it  feems  that  his 
Wife  fhali  not  have  Dower,  for  when  the  Law  gave  him  his  Entry,  it  did  not  give  him  more 
than  the  Villain  could  lawfully  give,  and  that  was  but  an  Eftate  pur  outer  vie,  for  otherwife  the 
Law  would  do  Wrong,  if  it  fhould  fay  that  he  had  a  Fee,  and  fo  diveft  the  Reverfion  out  of  the 
Donor,  which  the  Law  will  never  do.  And  it  feems  that  if  a  Stranger  diffeizes  Tenant  in  Tail, 
where  the  Reverfion  is  in  the  King,  and  the  DifTeizor  dies,  his  Wife  fhali  not  have  Dower,  no 
more  than  a  Difcontinuance  fhali  take  away  an  Entry. 

81.  Tenant  in  Tail  makes  a  Feoffment  in  Fee,  and  dies,  and  the  Difcontinuee  makes  a  Gift  in 
Tail,  Remainder  in  Fee  to  the  Iffue  of  the  firft  Intail,  the  fecond  Tenant  in  Tail  dies  without 
Iffue,  his  Wife  privement  enfeint  with  a  Son,  and  the  Iffue  of  the  firft  Tail  enters,  and  after- 
wards the  Iffue  of  the  fecond  Tail  is  born,  and  enters  upon  him,  and  he  brings  an  Affize,  it  is 
not  maintenable.     See  n  Ed.  4.  1.  accordingly. 

82.  A  Leafe  is  made  to  a  Man  for  the  Lives  of  J.  S.  and  J.  D.  the  Leffee  makes  a  Leafe  for 
the  Life  of  J.  S.  only,  it  feems  that  he  hath  the  Reverfion,  notwithftanding  this  Leafe,  for  he 
has  given  a  leffer  Eftate  than  he  had,  for  he  claimed  for  the  Term  of  their  two  Lives,  and  of  the 
longeft  liver  of  them,  and^  he  has  not  given  the  whole  Eftate,  but  in   his  Eftate  is   included  all 
that  he  has  given,  and  more,  and  therefore  if  he  had  referved  a  Rent,  it  feems  that  the  Refervation 
fhould  have  been  good  without  Deed.     And  it  is  clear  that  if  the  fecond  Leffee  dies,  living  J.  S. 
an  Occupant  fhali  hold  the  Land,  but  if  J.  S.  dies,  living  J.  D.  then  it  feems  that  the  firft  Leffee 
may  have  an  Ad  terminum  qui  prateriit  againft,  the  Occupant,  and  fhali  make  to  himfelf  Title  from 
him   in  the  Form  and  Manner  before  fhewn.     But  others   think  the  contrary,  for  before  he  had 
but  a  Freehold,  and  now  by  the  Leafe  to  the  fecond   Leffee  he  has  parted  with  a  Freehold,  and 
the  Reverfion  of  the  fame  Freehold  cannot  be  in  him.     But  if  a  Leafe  be  made  to  me  for  the  Life 
of  A.  Remainder  to  me  for  the  Life  of  B.  and  I  make  a  Leafe  for  the  Life  of  A.  now  I   have 
a  Reverfion  for  the  Life  of  B.  for  they  were  two  Eftates-,  but  in   the  other  Cafe  there    was  but 
one  Eftate,  and  the  whole  Grant  was  irrevocable  if  J.  S.   furvived,   and  then  the  Pofiibility  of  the 
Survivor  of  J.  S.  does  not  make  a  Reverfion  in  the  rirft  Leffee :  But  it  is  as  if  I  being  Leffee  for 
the  Life  of  C.  grant  my  Eftate  to  D.  upon  Condition  that  if  D.  dies,  living  C.  1  fhali   enter,  now 
I  have  no  Reverfion,  notwithftanding  this  Condition,  for  quaere  if  this  Condition  fhali  be  fufficient 
for  me   to  enter   upon    an  Occupant  after  the  Death  of  D.     If  a   Leafe  is  made  to  E.  and  F. 
for  their  Lives,  and  F.  grants  all  his  Moiety  to  a  Stranger  for  the  Life  of  E.  this  is  a  Forfeiture 
of  his  Eftate,  becaufe  he  had  no  Eftate  for  the  Life  of  E.  but  only  in  Refpect  of  the  Jointure, 
and  an  Eftate  for  the  Life  of  E.  does  not  pafs  from  the  Leffor  in  this  Moiety  but  upon  a  Con- 
dition in  Law,  viz.  that  the  Jointure  remains,  whereas  now   he  has  given  it  for  the  Life  of  E. 
abfolutely  without  Condition,  for  which   Reafon  it   is   a  Forfeiture :  But   if  both  of  them   had 
made  a  Leafe  for  the  Life  of  E.   it  had  not  been  a  Forfeiture,  caufa  patet.     Note  alfo  that  if 
Tenant  in  Tail,  Remainder  to   his  right  Heirs,  makes  a  Gift  in  Tail,  and  dies,  and   his  Iffue  p^";  5  5*S« 
recovers  in  a  Formedon,  yet   there  is  a  Reverfion  of  the  Tail  in  the  Donee.     If  Land  is  given  to  i60(a).Dy.  126. 
two,  to  theone.for  the  Life  of  J.  S.  and  to  the  other  for  the  Life  of  J.  D.  and  one  of  them  dies,  f'gZ{,.9c?o°.'c. 
it  feems  that  the  other  fhali  make  Title  againft  an  Occupant.     If  Land  is  leafed  to  me  during  my  478.  vin.  Abr. 
Life  and  the  Life  of  J.  S.  this  is  but  for  my   Life  only,  for  that   is   the  greater  Eftate,  which  "'    e™'"  er 
merges  the  other  Life.     As  if  I  am  Leffee  for  the  Life  of  A.  and  I   accept  a  Confirmation  for  b  Poftr 

my  own  Life,  this  has  merged  the  other  Eftate.     a  But  if  a  Woman  Leffee  for  Life  takes  Huf- 
band,  and  a  Confirmation  is  made  to  them  for  their  two  Lives,  this  is  a  Remainder  in  the  Huf  iS  made  as  iong 
band,  by  Reafon   of  the  joint  Eftate  of  the  Wife.     So  if  Land   is  given  to  A.  and  B.  'for  the  ?J-.'°?^al1 
Life  of  B.  and  afterwards  a  Confirmation  is  made  to  them  for  their  two  Lives,  this  is  a  Remainder  don>  andone  0f 
in  A.  and  the  Tointure  remains.     b  If  a  Leafe  is  made  to  two  for  40  Years,  if  they  fo  long  liVe,  them  inhabits  in 

•11  e.  /->        1     •  1  *  •      ■       •  £     U     an°tner  Place, 

and  the  one  dies,  the  whole  Term  ceafes,  for  it  was  a  Condition,  and  not  a    Limitation    or  the  the  Eftate  is  de- 
Eftate.     c  If  Land  is  leafed  as  long  as  J.  and  S.  fhali  be  Juftices,  and  J.  is  difcharged,  the  Eftate  »»M.  Poft§ 
is  determined,  becaufe  the  Time  was  in  the  Copulative,  and  it  was  a  collateral  Determination-, 
d  but  if  it  had  been  during  their  Lives,  and  the  one  had  died,   the  Eftate  fhould  have  continued.  ap0ft§  173. 
If  one  has  a  Leafe  during  the  Life  of  Hufband   and  Wife,  and  he  makes  a  Leafe  during  the 

7  N  Co- 
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Coverture  between  them,  it  feems  that  the  fecond  Leffee  has  not  the  whole  Eftate,  but  the  firft 
Leffee  has  a  Reverfion.  So  if  Leffee  for  the  Life  of  the  Lord  Dyer  makes  a  Leafe  during  the 
Time  that  he  fhall  be  Chief  Juftice  of  the  Common  Bench,  he  has  a  Reverfion,  for  he  (hah  have 
the  Land  again  if  another  be  made  Chief  Juftice  in  the  Life  of  the  Lord  Dyer.  If  two  Join- 
tenants  make  a  Leafe  for  Life,  and  afterwards  one  of  ihem  grants  his  Part  of  the  Reverfion  to 
another  for  the  Life  of  the  Leffee,  it  feems  that  this  is  a  Severance  of  the  Jointure. 

83.  If  there  are  two  Tenants  in  Common,  and  one  of  them  has  a  Wife,  and  a  Reverfion  is 
granted  to  them  both,  and  he  who  is  married  dies,  his  Wife  fhall  be  endowed  of  the  third  Pare 
of  the  fourth  Part,  if  the  Law  be  fo  that  the  Reverfion  paffed  feverally,  for  then  the  Reverfion 
and  the  Fee  is  executed  for  the  fourth  Part. 

84.  If  a  Rent  is  granted  to  A.  and  his  Heirs,  and  if  it  be  behind,  that  he  fhall  diftrain  for 
the  Life  of  J.  S.  now  during  the  Life  of  J.  S.  this  is  a  Rent-charge,  and  after  that  it  fhall  be  a 
Rent-feck.  And  ic  is  by  no  Means  inconfiftent  that  a  Rent  during  a  certain  Time  fhall  be 
of  one  Nature,  and  afterwards  the  Party  fhall  have  an  Inheritance  in  a  Rent  of  another  Nature. 
As  if  a  Man  makes  a  Gift  in  Tail,  rendring  Socage-tenure  during  the  Life  of  the  Donor,  and 
afterwards  Knights -fervice,  this  is  a  good  Refervation,  and  fhall  be  according  to  the  Words, 
and  his  Wife  fhall  be  endowed  of  the  Knights-fervice.  And  a  Man"  may  have  an  Eftate-taii 
and  an  Eftate  in  Fee  expectant,  but  thofe  are  feveral  Eftates  in  one  and  the  fame  1  hing,  and  in 
the  other  Cafes  the  Things  are  of  feveral  Natures.  And  it  feems  that  Seizin  of  a  Rent-charge  is 
fufficient  Seizin  of  a  Rent-feck  to  have  an  Affize  for  it.  And  it  feems  clearly  that  if  the  Seigniory 
and  Tenancy  come  together,  fo  that  the  Surplulage  of  the  Mefnaity  remains,  the  Mefne  fhall 
have  an  Affize  for  it  without  any  other  Seizin,  for  it  comes  by  the  Act  of  the  Law.  If  a  Re- 
verfion is  granted,  rendring  Rent,  quare  what  Rent  it  is  during  the  particular  Eftate,  but  after 
the  particular  Eftate  is  determined,  it  is  a  Rent-fervice.  b  If  a  Rent  is  granted  out  of  two 
Acres,  and  if  the  Rent  be  behind,  that  he  may  diftrain  in  one  of  the  Acres,  this  feems  clearly 

CoP°Liu  7 "'  b. t0  ^e  DuC  a  Rent-feck,  for  it  is  but  one  Rent,  which  cannot  entirely  be  a  Rent-charge,  becaufe 
the  other  Acre  is  not  charged,  but  the  Diftrefs  is  only  a  Penalty.  And  if  a  Rent  be  granted 
out  of  Land  to  A.  in  Fee,  and  if  the  Rent  be  behind  for  two  Years,  that  the  Grantee  may 
diftrain,  now  it  is  not  a  Rent-feck  during  the  two  Years,  but  a  Rent-charge  diftrainable  after 
the  two  Years.  And  if  a  Rent  is  granted  to  A.  and  if  it  be  behind,  that  his  Heirs  fhall  diftrain, 
this  Diftrefs  is  void,  for  there  is  no  *  fuch  Perfon  in  rerum  natura,  and  it  never  fhall  be  a  Rent- 

*Nm0  eft  bam  charge,  becaufe  it  cannot  be  a  Rent-charge  at  the  Beginning;  but  if  the  Diftrefs  had  been 
limited  to  a  Perfon  in  ejfe,  then  it  had  been  a  Rent-charge,  as  it  is  in  46  Ed.  3.  18.  If  the 
Lord  grants  his  Seigniory,  referving  Rent,  the  Seizin  before  fhall  not  be  fufficient  Seizin  of  it. 
c  And  if  a  Rent  is  granted  to  two,  and  if  it  be  in  Arrear,  that  one  of  them  fhall  diftrain,  this 

e  Contra  Co.      is  a  Rent-feck  for  the  one  Moiety,  and  a  Rent-charge  for  the  other  Moiety,  becaufe  the  one  has 

that'thfs7isb'     an°ther  Benefit  than  his  Companion  has.     d  And  if  a  Rent  is  granted  for  Life,  and  afterwards  by 

wholly  a  Rent-  another  Deed  the  Grantor  releafes  to  the  Grantee  all  his  Right  in  the  Rent,  and  it  it  be  in  Arrear, 
'  that  he  and  his  Heirs  fhall  diftrain  for  it,  altho'  the  Heir  fhall  have  it  by  Diftrefs,  as  it  is  adjudged 

d  Poft  §m.  in  8  H.  4.  18,  yet  the  Wife  fhall  not  be  endowed  thereof,  becaufe  the  Diftrefs  does  not  .dter 
the  Rent,  but  it  is  a  Rent- feck,  and  the  Diftrefs  is  but  a  Penalty,  and  befides  it  is  no  new  Rent 
which  commences  after  his  Death.     e  For  if  a  Rent  is  granted  for  Life,  and  by   another  Deed 

eSeePoft§m.  the  Grantor  grants  to  him  that  if  the  Rent  is  behind  he  fhall  diftrain,  the  Remainder  in  Fee, 
the  Remainder  is  void,  for  he  did  not  take  an  Eftate  before  upon  which  a  Remainder  may 
enure.     f  If  a  Rent   is  granted  out   of  the  Manor  of  Dak,  and  if  it  be  behind,  that  he  fhali 

j  s.  p.  Co.  Lht.  diftrain  in  the  Manor  of  Sale,  and  the  Grantee  purchafes  Parcel  of  the  Manor  of  Sale,  the  Rent 

747.  b.  at  the    remains,  and  alfo  he  fhall  diftrain  in   the  Refidue,  and  yet  the   Penalty   was   a  Thin°-   aaainff. 

Top'  common  Right. 

85.  If  Tenant  in  Tail,  where  the  Remainder  is  over  with  Warranty,  recovers  in  Value,  and 
dies  before  Execution  fued,  many  are  of  Opinion  that  he  in  Remainder  fhall  fue  Execution  if 
the  Tenant  in  Tail  dies  without  Iffue,  becaufe  he  is  Privy  in  Eftate.  And  if  a  Seigniory  is 
granted  for  Life,  Remainder  in  Fee,  by  Fine,  and  the  Tenant  for  Life  dies,  he  in  Remainder 
fhall  have  a  Per  qua  fervitia,  becaufe  he  is  Privy  in  Eftate.  If  a  Man  recovers  in  Value  by  War- 
ranty Land  in  Borough  Englifh,  and  dies,  having  two  Sons,  quare  if  the  youngeft  Son  fhall 
fue  Execution,  or  if  he  fhall  have  it  and  enter  upon  the  eldeft  after  he  has  fued  Execution 
thereof.  But  if  the  Iffue  in  Tail  recovers  in  a  Formedon,  and  before  Execution  he  dies  without 
Iffue,  the  Donor  fhall  not  enter  afterwards,  nor  have  Execution.  If  Tenant  in  Tail  difcontinues 
and  dies,  having  a  Daughter,  his  Wife  enfeint  with  a  Son,  and  the  Daughter  recovers  in  a  For- 
medon, and  dies,  and  the  Son  is  born  afterwards,  he  fhall  not  fue  Execution,  nor  enter.  But 
if  the  Iffue  in  Tail  recovers  againft  the  Difcontinuee,  and  afterwards  is  attainted  of  Felony,  his 
Iffue  fhall  fue  Execution,  or  enter,  becaufe  he  is  Privy  in  Eftate,  altho'  he  is  not  Privy  in  Blood 
with  Regard  to  the  Inheritance  in  Fee-fimple.  Tenant  in  Tail  recovers  in  Value  by  Voucher  of 
the  Donor,  and  is  attainted  of  Felony,  his  Iffue  fhall  not  have  Execution,  caufa  patet.  The 
continual  Claim  of  Tenant  for  Life  enures  to  him  in  Remainder. 

86.  If  a  Man  makes  a  Leafe  for  Life,  rendring  Rent  for  the  firft  feven  Years,  he  fhall  have  an 
Affize  for  it,  for  it  is  adjudged  in  7  Ed.  3.  10,  that  an  Action  of  Debt  does  not  lie  for  the  Rent. 
But  fee  that  Debt  does  lie  by  Spelman,  28  H.  8.  Dyer  23.  a. 

87.  If  a  Remainder  is  appointed  to  the  right  Heirs  Females  of  the  Body  of  J.  S.  who  dies 
having  a  Son  and  Daughter,  the  Remainder  fhall  be  void,  becaufe  the  Daughter  cannot  have  it, 
inafmuch  a  fhe  is  not  Heir,  altho'  fhe  be  a  Female.  But  if  Land  be  given  to  one,  and' 
to  his  Heirs  Females  of  his  Body,  the  Female  fhall  have  it,  altho'  he  has  a  Son, 
for  fhe  inherits  by  the  Form  of  the  Gift,  but  in  the  other  Cafe  fhe  would  take  by 
Purchafe,    and  the  Name  of  Purchafe  is  not  fufficient  for  her  to  take  by,  becaufe    fhe  is 

not 
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not  Heir.  And  Note  that  if  J.  S.  has  Iffue  a  Daughter,  who  dies  having  I  flue  a  Son,  and  a 
-  Remainder  is  limited  to  the  right  Heirs  Females  or"  the  Bo.:y  of  J.  S.  the  Son  fhall  have  the 
Remainder,  becaufe  he  mall  be  as  a  Purchafex,  but  he  fhall  not  have  the  Land  by  Defcent  which 
was  given  to  J.  S.  and  to  his  Heirs  Females  of  his  Body,  caufa  patet,  Vide  Per  Newton  20  H. 
6.  43.  And  if  a  Man  dies,  having  Iffue  a  Son  and  a  Daughter,  and  Land  is  given  to  the 
Daughter  and  to  her  Heirs  females  of  the  Body  of  her  Father  begotten,  fhe  has  not  an  Efhte- 
tail,  but  only  for  Life,  &c.  caufa  quafurra.  Land  is  given  to  A.  and  to  his  Heirs  Females,  and 
for  Default  of  Iffue  the  Remainder  to  his  Heirs  Males,  and  he  has  Iffue  a  Female  and  a  Male, 
he  fhall  never  have  the  Land  clearly.  J.  S.  has  Iffue  a  Son  and  a  Daughter,  and  dies,  the  Son 
has  Iffue  a  Daughter,  and  dies,  a  Remainder  is  limited  to  the  right  Heirs  Females  of  the  Body 
of  J.  S.  the  Daughter  of  the  Son  (hall  have  the  whole. 

88.  If  two  are  diffeized,  and  one  of  them  releafes  to  the  Diffeizor  all  his  Right  in  the  one 
Moiety,  all  his  Right  is  extinct  in  the  whole,  and  yet  his  Right  -was  per  my  et  per  tout  the  Pof- 
feffion,  but  inafmuch  as  he  hath  releafed  all  his  Right  in  the  one  Moiety,  which  extends  per  my  et 
per  tout,  this  is  the  Reafon  why,  &c.  So  if  there  are  two  Diffeizors,  and  one  of  the  Diffeizees 
releafes  to  one  of  the  Diffeizors,  the  Law  is  the  lame  as  in  the  Cafe  before,  for  he  was  feized  per 
my  et  per  tout :  But  if  he  had  releafed  all  his  Right  to  one  of  them,  viz.  in  the  Moiety  of  the 
fame  one,  &c.  and  not  in  the  Moiety  generally,  the  Law  feems  to  be  otherwife,  viz.  that  his. 
Right  remains  in  the  Moiety  of  the  other  Moiety. 

89.  If  the  Tenant  intermarries  with  the  Seigniorefs,  or  if  the  Seigniorefs  takes  an  Eftate  for 
Life  of  the  Tenancy,  and  afterwards  takes  Hulband,  he  fhall  not  be  Tenant  by  the  Curtefy, 
becaufe  the  Freehold  of  the  Tenancy  was  in  Sufpence,  and  then  he  cannot  be  Tenant  by  the 
Curtefy  of  fuch  Keverfion  :  But  if  fhe  had  taken  an  Eftate  for  Years,  or  the  Tenant  had  been 
her  Ward,  and  afterwards  fhe  had  taken  Hufband,  and  had  died  during  that  Eftate,  he  fhould 
have  been  Tenant  by  the  Curtefy,  becaufe  the  Freehold  was  not  in  Suipence,  but  the  Poffeffion 
for  Years  only. 

90.  If  a  Woman  is  endowed  of  a  Manor,  fhe  fhall  pay  all  Services  to  the  Heir  as  he  pays 
over. 

91.  If  a  Recovery  is  had  againft  one  Jointenant,  who  dies,  his  Companion  fhall  not  avoid  this 
Recovery,  becaufe  the  Right  was  bound  thereby ;  but  he  fhall  avoid  Charges,  Dowers,  and  Re- 
cognizances, becaufe  the  Poffeffion  is  only  chargeable  with  them,  and  the  Right  is  not  bound 
as  in  the  other  Cafe.  And  if  one  Jointenant  in  Fee  takes  a  Leafe  for  Years  by  Indenture  of  his 
own  Moiety  from  a  Stranger,  the  Survivor  fhall  avoid  it,  as'it  feems. 

93.  If  an  Infant  is  forejudged,  he  fhall  be  bound  for  ever  thereby,  and  he  has  no  Remedy;' 
but  if  ^e  makes  a  Feoffment  of  a  Manor,  and  the  Feoffee  is  forejudged,  yet  the  Infant  may  enter 
into  the  Manor,  and  diftrain  for  the  Mefnalty  :  The  Diverfity  is,  becaufe  in  the  one  Cafe  he  was 
Party  to_the  Record,  and  in  the  other  Cafe  the  Forejudger  was  againft  the  Feoffee,  who  had  a 
defeafible  Eftate,  fo  that  the  Forejudger  under  it  fhaJl  be  defeafible  alfo.  A  Recovery  in  Waft 
againft  an  Infant  fhall  bind  him,  but  a  Recovery  in  Waft  againft  his  Grantee  fhall  not  bind  him, 
becaufe  the  Infant  had  an  elder  Title.  And  a  Recovery  in  a  Cejfavit  againft  an  Infant  fhall  bind 
him,  but  a  Recovery  againft  his  Feoffee  fhall  not  conclude  the  Infant,  unlefs  the  Title  was  upon 
a  Cejfavit  before  the  Feoffment,  and  then  quare.  If  Tenant  in  Dower  makes  a  Feoffment,  and 
the  Leffor  recovers  in  Cafu  provifo,  fhe  may  enter  upon  him  notwithftanding;  this  is  to  be  under- 
ftood  where  the  Tenant  in  Dower  is  an  Infant. 

94.  If  two  Coparceners  die  before  Partition,  having  Iffues,  and  a  Stranger  abates,  the  Iffues 
fhall  not  join  in  a  Mort  dances!  or,  for  the  Statute  of  Gloucejter  cap.  7.  is  only  when  one  Right 
defcends  to  divers,  but  here  every  Iffue  claims  his  Right  by  his  Mother,  fo  that  a  feveral  Right 
defcends  to  them,  and  confequently  the  Cafe  is  out  of  the  Statute,  and  remains  at  the  Common 
Law.  And  therefore  if  two  Coparceners  are  diffeized,  their  Iffues  fhall  not  join  in  a  Writ  of 
Entry,  but  they  fhall  have  feveral  Writs  in  Refpect  of  their  feveral  Rights,  as  they  fhall  have 
feveral  Formedons.  And  Note  that  if  one  of  them  has  Caufe  to  have  a  Writ  of  Ay  el,  and  the 
other  to  have  a  Writ  of  Befayel,  they  fhall  not  join,  becaufe  they  have  Caufe  to  have  feveral 
Writs,  and  this  Cafe  is  not  remedied  by  the  Statute.  But  where  one  is  entitled  to  have  a  Writ 
of  Mortdanceftor,  and  the  other  to  have  a  Writ  of  Ay  el  or  Befayel,  there  they  fhall  join.  But  if 
none  of  them  can  have  an  Affize  of  Mortdancejlor,  then  no  Remedy  is  given  by  the  Statute. 
Which  fee  for  the  better  2  Ed.  3.  34.  Fitzherbert  in  Writ  of  Ay  el.  Contra  48  Ed.  3.14.  and 
24.  Ed.  3.  13.  # 

95.  If  a  Man  has  a  Seigniory,  and  marries  the  Tenant,  or  has  the  Tenancy  by  Diffeizin  or 
by  Feoffment  upon  Condition,  he  cannot  grant  the  Seigniory,  and  yet  it  is  but  in  Sufpence,  but 
inafmuch  as  he  hath  as  high  an  Eftate  in  the  one  as  in  the  other,  he  cannot  grant  it  over, 
becaufe  it  is  incertain  whether  it  fhall  ever  be  revived.  But  if  he  had  the  Tenancy  only  for  Life 
or  for  Years,  then  he  might  grant  it  over,  and  it  fhould  be  good  to  take  Effect  by  Diftrefs  after 
the  Determination  of  the  particular  Eftate,  becaufe  the  Fee  was  not  in  Sufpence,  but  as  great 

an  Eftate  as  he  had  in  the  Land  was  in  Sufpence,  and  no  more,  and  then  the  Seigniory  might  be  37.  p'i.2 220.  B4r0( 
granted  over,  notwithftanding  it  was  not  in  Poffeffion.     *  For  if  a  Leafe  for  Years  is  made  to  Grants  ,10> 
commence  after  Michaelmas,  or  after  the  Death   of  J.  S.  it  may  be  granted  over,  and  yet  the  4.2™(Q.cV.Lhu 
Party  has  it  not   in  Poffeffion.     So  may  the  Lord  grant  his  Seigniory  where  the  Tenant  is  in  «6-b-  2?°-  £• 
Ward  to  him,  or  where  the  Tenant   has  difclaimed  •,  but   if  there  is  Tenant  for  Life  of  the  Cro.k.2i_.  pi. 
Tenancy,  and  the  Seigniory  is  granted  to  him  in  Fee,  there  he  cannot  grant  it  over,  becaufe  J"''?'/1,8, 
he  never  had  Poffeffion  of  it;  but  if  he  had  once  had  Poffeffion  of  it,  and  then  it  had  come  into  1  Finch 309, 
Sufpence  by  his  taking  an  Eftate  for  Life,  then  he  might  have  granted  it  over;  and  fo  is  the  ^°; *  *  »£ofl 
Diverfity.  §311. 

96.  If 


I4  PLOWDEN'8     QJJ  ^  R  I  E  S. 

06.  If  the  Lord  devifes  Land  to  his  Villain,  it  feems  that  he  fhall  be  infranchifed  againft  the 
Heir  and  yet  he  was  a  Villain  to  the  Heir  before  the  Devife  took  Effect,  but  inafmuch  as  the 
Father  had  Power  to  infranchife  him,  he  fhall  be  infranchifed  before  he  is  in  by  the  Father. 
As  if  one  delivers  an  Efcrow  of  Infranchifement  to  A.  to  be  delivered  to  his  Villain  feven  Years 
after  and  the  Lord  dies,  and  after  that  the  Deed  is  delivered,  this  fhall  be  a  good  Infran- 
chifement. So  if  a  Man  makes  a  Leafe  for  Life,  Remainder  to  the  right  Heir  of  J.  S.  who 
has  lffue  a  Son,  who  is  a  Villain  by  Confeffion  to  the  Feoffor,  and  the  Feoffor  dies,  and  after- 
wards J.  S.  dies,  and  the  Tenant  for  Life  dies,  and  the  Son  of  J.  S.  enters,  he  fhall  be  infran- 
chifed, and  yet  he  was  not  infranchifed  in  the  Life  of  the  Feoffor,  but  now  he  fhall  be  faid  to 
be  in  by  him.  So  if  a  Man  devifes  that  his  Executors  fhall  fell  his  Land,  and  they  fell  it  to 
one  who  was  a  Villain  to  the  Teft ator,  he  fhall  be  manumifed  againfl  the  Heir,  for  he  is  in  in  the 
Per  by  theTeftator. 

97.  *  If  Leffeefor  Life  makes  a  Feoffment,  with  a  Letter  of  Attorney  to  the  Leffor  to  make 
109. c'o.Litt.  Livery,  who  accordingly  does  fo,  yet  he  fhall  enter  for  the  Forfeiture,  becaufe  he  did  it  as  At- 
5*' a*  torney  to  him  who  could  make  Livery  ;  but  if  the  Leffee   had  only  been  LefTee  for  Years,  it 

mould  have  been  otherwife,  for  then  he  could  not  have  made  Livery,  and  then  the  Leffor  mould 
not  have  avoided  the  Livery  made  by  himfelf.     For  if  Tenant  for  Years  makes    a  Feoffment, 
with  a   Letter  of  Attorney  to  a   Stranger    to   make   Livery,  who  accordingly  does  fo,  yet  the 
Leffee  for  Years  fhall  not  be  faid  a  Diffeizor,  becaufe  actual  Livery  is  not  made  by  Ivm,  but  the 
Attorney  only  fhall  be  faid  the  Diffeizor;  and  fo  in  the  other  Cafe  the   Law  would  fay  that  the 
Leffor  mould  not  avoid  the  Livery.     But  if  the  Tenant  devifes  that  his  Lord  fhall  make  a  Feoff- 
ment of  the  Tenancy,  and  he  accordingly  does  fo,  yet  his   Seigniory  is   not  extinct,  any  more 
than  a  Rent-charge  fhall  be  extinct  where  the  Grantee  makes  Livery  of  the  Land  as  Attorney 
to  the  Tenant  of  the  Land,  becaufe  he  does  it  as  a  Servant  and  in  Right  of  another.     But  before 
the  Statute,  if  one  had  a  Rent  out  of  another  Land,  and  was  Cefluy  que  Ufe  of  the  Land,  and 
entered,  and  made  a  Feoffment,  the   Rent  was   extinct,  becaufe  his  Feoffment   was  taken  moft 
flrongly  againft  himfelf,  fo  that  in  Conftruct  ion  of  Law  he  did  not  enter  only  as  Cefluy  que  Ufe, 
f  contra  Co.    but  his  whole  Intereft  was  adjudged  to  be  gone.     +  So  if  Leffee  for  Years  makes  Livery  as  At- 
utt.S2.a.        torney  to  the  Leffor,  it  feems  clearly  that  this  is  a  Surrender  of  the  Term,  otherwife  the  Livery 
would  be  void,  which  it  cannot  be  by  any  Poffibility.     But  in  34  Eliz.  it  was  ruled  in  C.  B.  to 
be  no  Surrender. 

98.  If  there  is  Tenant  pur  auter  vie.  Remainder  to  J.  S.  for  his  own  Life,  and  J.  S.  releafes 
to  the  Leffee,  it  feems  that  this  Releafe  is  good,  and  enures  by  Way  of  Creation  of  an  Eftate, 
for  if  a  Remainder  for  the  Life  of  J.  S.    had  been  limited  to  the  firft  Tenant,  fuch  Remainder 
had  been  good,  for  which  Reafon  inafmuch  as  there  is  a  fufficient  Tenant  for  Life  and  Pof- 
feffion  upon  which  the  Releafe  may  enure,  it  fhall  be  good.     But  if  the  firft  Leffee  had  held  for 
his  own  Life,  then  the  Releafe   had  enured  by  Way  of  Extinguishment,  and   not  by  Way  of 
Creation  of  an  Eftate,  becaufe  the  firft  Eftate  was  greater  with  Regard  to  the  Leftee.     And  if  a 
Leafe  is  made  for  40  Years,  the  Remainder  for  10  Years,  and  he  in  the  Remainder  releafes  to 
the  Leffee   for  40  Years,  he  fhall  have  it  for  50  Years,  for  the  40  Years  could  not  have  been 
confumed  if  he  in  Remainder   had  had  90  Years,  no  more  fhall   the  10  Years,  for  one  Chattle 
cannot   merge  another  Chattle,  for  it  is  as  if  Leffee  for  40  Years  would  make   a  Leafe  for  10 
Years,  and  afterwards  would  releafe  to  the  LefTee,  now  he  fhall  have  it  for  40  Years,  and  not 
For  30,  caufa  qua  fupra.     If  a  Leafe  is  made  for  Years,  Remainder  to  A.  for  Life,  Remainder 
to  B.  for  Life,  and  B.  releafes  to  the  Leffee,  it  feems  clearly  that  the  Releafe  is  good,  for  there 
is  fufficient  Privity  between  them,  altho'  he  has  not  the  next  Eftate,  and  the  Releafe  enures  by 
Way  of  Creation  of  an  Eftate.     But  if  Leffee   for  Years  will  releafe  to  his  Leffor,  it  is  void, 
becaufe  the  Leffee  for  Years  is  in  Poffeffion :  So  if  the  Guardian  will  releafe  to  the  Heir,  it  is 
void,  becaufe  the  Guardian  is  in  Pcffeffion.     If  two  Diffeizors  make  a  Leafe  for  Life,  and  the 
Diffeizee  releafes  to  one  of  them,  it  feems  that  this   fhall   enure  to   them  both,  becaufe  of  Ne- 
ceffity  it  muft  enure  to  the  Leffee  for  Life,  and  confequently  to   them  in  Reverfion,  and  that  is, 
to  two.     And   if  Tenant   for  Life  is  diffeized  by  tv/o,  who   are  diffeized  by  another,  and  the 
Leffor  releafes  to  the  laft  Diffeizor,  now  the  firft  Diffeizor  may  enter  upon  him,  notwithftanding 
this  Releafe,    becaufe  the  Entry  of  the  Releafor  was  taken  away  •,  but  if  his   Entry  had  been 
lawful,  as   if  the  Tenant  for  Life   had  enfeoffed  a  Stranger,  who  had  been  diffeized,  and  the 
Leffor  had  releafed  to  the  Diffeizor,  the  Feoffee  could  not  have  entered,  becaufe  the  Entry   of 
the  Releafor,  who  had  Title  paramount,  was  lawful.     As  if  a  Diffeizor  makes  a  Leafe  for  Life, 
and  the  Leffee  makes   a  Feoffment  in  Fee,  and  the  Diffeizee  releafes  to  the  Feoffee,  the  Lefibr, 
viz.  the  Diffeizor,  cannot  enter.     But  if  the  Heir  of  the   Diffeizor  who  is  in  by  Defcent  leafes 
for  Life,  and  the  Leffee  makes  a  Feoffment,  and  the  Diffeizee  releafes  to  the  Feoffee,  now  the 
Leffor  may  well  enter,  becaufe  the  Diffeizee  cannot  enter.     And  fo  in  9  H.  7.  25.  per  Fineux,  if 
the  Diffeizee  enters   upon  a  Defcent,    and   makes  a  Feoffment  over,  the  Heir  who  was  in  by 
Defcent  may  enter  upon  the  Feoffee  -,  but  if  in  this  and  the  Cafes  before  he  brings  a  Writ  of  Right, 
he  fhall  be  bar'd,  as  it  feems  by  Littleton  cap.  Releafes.     If  an  Infant  leafes  for  Life,  and  the 
Leffee  grants  over  his  Eftate  with  Warranty,  and  the  Infant  brings  a  Dumfuit  infra  atatem,  and 
the  Grantee,  viz.  the  Tenant,  vouches  the  Grantor,  who  enters  into  the  Warranty,  and  lofes, 
and  the  Demandant  releafes  to  him  and  his  Heirs,  fome  think  that  the  Releafe  is  void,  becaufe 
he  is  Tenant  only  to  anfwerthe  Action.     But  a  Releafe  which  enures  to  enlarge  an  Eftate  fhall 
enure  upon    Privity  of  Eftate  •,  and  therefore  if  after  the  Tenant  by   the  Curtefy  has  granted 
over  his  Eftate  a  Releafe  is  made  to  him  in  Fee,  it  is  void,  and  yet  an  Action  of  Waft  fhall  be 
maintenable  againft  him  by  the  Heir,  and  he  fhall  attorn.     And    if  Tenant   for  Life  leafes   for 
Years,  or  Donee  in  Tail  makes  a  Leafe  for  his  own  Life,  and  he  who  has  the  Fee-fimple  confirms 

8  the 
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ther? 
And 


^        c  a    T  .ff«.  in  Fee    this  is  void  to  enlarge  the  Eftate  for  Want  of  Privity  j  but  other 
the  Eftate  of  theLffein  Fee    th« is      K  ?         for       ^  ^  poffe{r  Law.     An, 

wife  in  the  firft  Cafe,  vtz.  of  a  Keleaie  to  in  before  an     E 

tH^foreif  -^^^^^^m  th!S  fhall  enure   according  to -WeW^ 
made  by  himm  the  Remainder  tnc^,  Creation  of  an  Eftate  to  the  Vouchee.  forLif  fem* 

the  Words-,  foin  the  firft  Cafyt  fc; alia Wgr  vSehes  him  L  whom,  fcfc.  who  enters.  Into  "» «** 
But  in  a  Writ  of  Entry  in  the  Par  if  ^e"^°^fe£i«8  by  Way  of  Extinguifhment  to 

the  Warranty,  and  djjg—  ^SSwlSbSSSfc  of  Dower  releafes°to  Guardian  . 

the  Tenant,  and  fo  is  the  Drveriity .     1  u  »  f  the  Guardian    TOS5.   in  his 

in  Chivalry,   this  takes  away  her  Title  and  Eftate  in    ^  cannot  r  ^ 

Poflcflion,  and  the  Heirfhall  take  Advantage  of  it^  .But  Tenant  ^     ^  fo   ., 

Diverfity.     It  was  faid  ™*.V*^h5^1  J        J  fe    ^^   -^  ^/m  what 

a  greater  Eftate  had  no :pa&d^&taltM  £ ^  ™tl? demiftd  whilft  he  was  within  Age,  &c, 
Eftate  he  claims,  becaufe  the iWn :»  general,  ^^*^%a£  have  a  Fee  againft  the 
pn  when  he  enters  generally  into  the  Warran  ty    he  fhall   not  be   a  &  a  ^^ 

Demandant,  but  the  Demandant  n"*™^  otherwife  if  it  be 

made  to  the  Patron  when  the  Church  i     1 ull fhall  not  extin  m  y      ^ 

made  in  Time  of  Vacation  as  lUs  he  d  inz  ^4-  - but  ^e  Timeof  Vacation  be  good. 
will  not  avail.  Qu*re  if  a  Releafe  of  ^  G™  ™^C  ^  in  Reverfl0n  will  not  extinguifh  it, 
JJ  a^W  !  So-  gSJl  S  for  Ufe  £will  «.ha 

hlm  in  Reverfion  fhailnot  extinguilh  j^*  J^^  ^  promDte  me  t0  a  Benefice  within  t -- -, 

99.  t  If  I  grant  to  A. .an  Annuit upo        ^  within  ^  ^^  A<  ^  u  not  22j>  b 

feven  Years,  within  wmch  Time  1 take  a  wne    a  ^  Adv  of  lt 

be  bound  to  promote  me  within  tne   Day,  became  J>    wno      -  and  forafmuch  as  I 

once  difabled;  at  which  Time  A.  had  Liberty  to  «^g^^  and  therefore  feeing 
could  not  then  take  it,  he  mall  be  excufed  from  tendering ;  it  a t  tna    x  ,     countervail  i„ 

that  he  might  have  tendered  the  Benefice  at  the  Time :  of  my  Difab ftity     tm     a^     ^ 
Law  a  Tender  and  Refufal,  in  which  Cale  a  Refufal   once  is   a   Ketua  Hufoand 

bound  to  a  Woman  to  marry  her  at  fuch  a  Day    and  fte  take^«iDand  ^  ^ 

before  the  Day,  I    am   not   bound  to  marry  he  %     Bu   ft  the  m ion  ^  ^ 

married  is  a  Stranger  to  the  Ob J.gation ,  : t  ^rwife  An£  »  -y  ^  which  expirc  before 
Obligee  before  fuch  a  Day,  and  before  the  Day  he  ^"P"^^  *"  'condition  to  enfeoff 
the  Day,  yet  I  am  not  bound  to  enfeoff  him.     But  if  I  am  enteottea    P  x        ht  tQ 

the  Obligee,  and  no  Day  is  limited,  and  he  takes  a  Leafc,  which  is  £«™   ^wffor  w*  not 
enfeoff  him,  becaufe  no  Day  was  limited on  which  «^»  »^n^fffi  ic  U  feafible.  and 
difabled  before  Requeft  or  Intimation  of  his  Will,  and  men  upon  tne  iveH    .. 
not  before  •,  but  if  a  Day  had  been  limited,  it  had  been  otherwife. 

""co    If  'the  Baftard  iters  into  the  Manor -,  and  i .^ers ^  in  , ,C^^ on.think  di  ^ 
much  as  the  M«/«r  difproves  the  Eftate :of  ^f^J1^^^  tYA^  that  his  Right  a  Poft  §  z8p. 
•  If  the  Baftard  dies  feized  of  Land,  the    Mutter  being  witmn  ^oe'  L       {     Defcent.     »  So  A^feVS*, 

^  i         u        „»  nnr  hnnnd  anv  more  than  if  the  M«fo«-  had  been  born  alter  inc  i^-c»  ^y.  Authori- 

fliallnot  be  gone  nor  bouna  any  mui  Birth  the  Baftard  t.P  ^ 

if  the  Baftard  enters,  and  the  A&i  «r  d«,   ."^i^Xherebv  •  but  many  others  are  of  the  ^^  37* 
dies,  and  his  Iflue  enters    the  Muker  ftall  not  be  |x gnd  ^     but      j  (f,  inMarglne. 

contrary  Opinion  in  all  theft :  Cafes.        And  f  the  Baltard  dies  1  ^^j  ^  ^^  b  ^^ 

and  before  the .Birth  the  ***«»£  ^    ffii  %  the  Right  of  Entry  of—.- 
thereby,  for  by  the  dying  feized  only,     wrtnout  ^  p.^.^  may  enter  ,CCoL;tt^ 

fuch  Baftard  pw/w  is  intended  where  the  hrit  W^,  dj  wnon   w  marries 

he  has  a  Baft'ard,  and  f -ards  marnes  the  fam^Wo mj,    ^^  a  ^  by  another  «,. 
the  Woman  by  whom  he  has  a  Baftaid,  and  ihe  dies    ana  Inheritance 

Wife,  altho' they  are  not  by  one  and  the  fame  ^"'^^22    Baftard  ^#,  &c. 
tbhislffue,  if  he  dies  without  Interruption,  and^  the  fame  ^^  > 

feized  withoat  Interruption,  or  a  Defcent  ta^ces  away  the  ^  e      „         ,  Hei     hCo#Litt 

^SSrftt^i^^tis-^^' as  welUs  the  Iffue  of  theBa     SS?  ^ 
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hold   it,  where  the  Baftard  was  the  firft  who  entered.     And  it  is  a  Maxim  that  Aid  (hall  be 

granted  to  make  the  Son  a  Knight,  or  to   marry  the  Daughter,  but  it  does  not  extend  to  the 

Brother  or  Sifter ;  and  a  Man  cannot  have  an  Action  quare  fratrem  et  haredtm  cepit  ei  ahduxit,  a  If  the 

a  s.  p.  co.Litt.  Baftard  dies,  and  his  Iffue  endows  the  Wife  of  the  Baftard,  quare  if  the  Right  or  the  Mulier  is  bound, 

Rl"hta'ofhthethe  or  if  he  may  enter  uPon  her"  ^ut  ^  l^e  ^'*"e  °^  a  common  Anceftor  be  endowed,  the  Deicenc 
Muiier  is  bound  of  the  Reverfion  (hall  be  to  the  Mulier,  quare  inde ;  for  if  the  Sifter  has  fuch  a  Brother  of  the 
h"Snotenterd  b^f  Blood,  and  afterwards  me  endows  the  Wife  of  the  common  Anceftor,  quare  to  whom 
upon  the  Tenant  fhall  the  Reverfion  go;  but  if  it  be  the  Wife  of  the  Brother,  it  is  otherwife,  and  there  it  feems 

in  Dower.  ^  ^  Sifter  fl^  haye  the  Reverfion. 

i oi.  A  Man  diffeizes  his  Leffee  for  Life,  and  afterwards  makes  a  Feoffment  to  J.  S.  ta 
the  Ufe  of  the  fame  Leffee  for  his  Life,  Remainder  in  Tail  to  A.  he  in  Remainder  dies,  his  Heir 
being  within  Age,  and  the  Tenant  for  Life  dies  feized,  J.  S.  feizes  the  Ward  of  the  Donee  in 
Tail,  which  Ward  refilling  the  Marriage  offered  him  by  J.  S.  marries  himfelf  elfewhere,  and  J.  S. 
brings  a  Writ  of  Forfeiture  of  Marriage. 

102.  Land  is  given  to  two,  and  to  the  Heirs  of  their  two  Bodies  begotten,  the  Remainder  to 
their  right  Heirs,  which  Land  was  before  held  by  one  Hawk,  now  it  feems  that  the  Lord  fhall 
but  have  ope  Hawk,  and  yet,  as  it  feems,  they  are  not  Jointenants  of  the  Fee-fimp!e,  wj  h. 
veils  feverally  in  them,  but  there  is  no  Apportionment  in  a  Moiety.  But  if  a  Leafe  is  made  for 
Life  of  two  Acres,  the  Remainder  of  the  one  to  A.  in  Fee,  the  Remainder  of  the  otfajea  .  in. 
Fee,  now  the  Lord  fhall  have  two  Hawks. 

103.  Land  is  given  for  Life,  the  Remainder  in  Fee  to  the  right  Heirs  of  J.  S.  who  is  dead, 
leaving  a  Son,  who  dies  without  Iffue,  the  Remainder  fhall  defcend  to  the  Heir  on  the  Fart  of 
the  Father,  and  not  to  the  Heir  on  the  Part  of  the  Mother,  becaufe  this  is  a  Purchafe  to  the  Son 
in  Manner  as  if  the  Remainder  had  been  limited  to  the  Son  in  his  own  Name,  and  it  is  as  if 
Land  is  given  to  a  Man  and  to  his  Heirs  on  the  Part  of  the  Mother  begotten,  and  his  Mother 
is  then  dead,  and  afterwards  he  dies  without  Iffue,  the  Heir  on  the  Part  of  the  Father  fhall 
have  the  Land,  and  (Heir  on  the  Part  of  the  Mother)  by  which  he  is  named,  are  but  Words  of 
Conveyance  to  make  the  Land  pafs  to  him. 

104.  A  Man  makes  a  Leafe  for  Life,  and  dies,  having  a  Son  and  a  Daughter  by  one  Venter, 
and  a  Son  by  another  Venter,  the  eldeft  Son  grants  the  Reverfion  in  Tail,  and  the  Tenant  attorns, 
and  he  dies,  and  afterwards  the  Grantee  in  Tail  dies  without  Iffue,  and  after  that  the  Tenant 
for  Life  dies,  it  feems  that  the  Daughter  fhall  have  the  Land,  and  not  the  youngefl  Son: 

105.  Tenant  in  Dower  of  an  Advowfon  grants  her  Eftate  to  J.  S.  and  to  his  Heirs,  he  dies, 
and  his  Heir  prefents  him  in  Reverfion,  and  afterwards  the  Tenant  in  Dower  dies,  and  after  that 
the  Prefentee  dies,  and  his  Heir  prefents,  and  is  difturbed  by  the  Heir  of  J.  S.  and  he  brings 
a  ^uare  hnpedit  againft  him  and  the  Ordinary,  and  fhews  the  faid  Prefentment  for  his  Title, 
and  the  Heir  of  J.  S.  fhews  that  the  Prefentee  was  the  Anceftor  of  the  Plaintiff. 

106.  Tenant  in  Tail  leafes  for  40  Years,  rendring  Rent,  and  afterwards  dies,  and  his  Heir 
fuffers  the  Leffee  to  continue  two  or  three  Years  after  the  Death  of  the  Leffor,  and  then  oufts 
him,  he  has  no  Remedy  by  Action  of  Debt  or  otherwife  for  the  Rent  behind  after  the  Death  of 
the  Tenant  in  Tail,  any  more  than  the  Leflbr  hath  for  the  Arrears  incur'd  after  the  Breach  of  a 
Condition,  where  he  has  not  enter'd  for  the  Condition  broken  ;    and  it  feems  that  he  fhall  not 

%    .  have  an  Action  of  Account  againft  him  as  Bailiff  of  the  Land. 

Sethi's  con4-  107.  Altho'  b  Littleton  fays  that  a  Man  cannot  referve  Rent  but  to  the  Leffor  or  to  his  Heirs, 

fTb^heLd™"  yet  ii?  a  Man  makes  a  Leafe,  rendring  Rent  to  his  c  Heir,  it  is  void,  for  if  it  fhould  be  good, 

CchlntL com-  then  his  Heir  fhould  take  it  as  a  Purchafer,  and  a  Stranger  too.     But  Littleton  is  not  fo  to  be 

mentary  there-  uncjerft0od,  but  the  disjunctive  fhall  there  be  taken  as  a  Copulative.     For  if  a  Man  enfeoffs  one 

upon  Condition  to  re-enfeoff  him  or  his  Heirs  before  Eafter,  and  before  Eafler  the  Feoffor  dies, 

c  °b* Li-'  b     now  tne  Feoffee  ought  to  make  the  Feoffment  before  Requeft,  becaufe  the  Heir   is  a   Stranger, 

Ante \  38.'  '    for  that  the  Condition  was  in  the  Disjunctive.     So  the  Words  of  Littleton  are  not  to  be  underftood 

literally  as  above,  for  then  they  would  be  contrary  to  Law.     But  the  Difference  between   the 

principal  Cafe  and  the  other  is  this,  the  Rent  is  not  a  Condition,  nor  can  it  be  referved  to  the 

Devifor,  becaufe  the  Devife  does   not  take  Effect  until  after  his  Death,  but  where  the  Rent  is 

referved  to   the  Heir,  it  ought  to  be  referved  to  the  Leffor  himfelf,  and  if  it  is  not,  it  fhall 

be  void. 

108.  A.  being  feized  of  Land  in  Socage  devifes  it  to  a  Stranger  upon  Condition  in  Fee,  and 
if  the  Stranger  breaks  the  Condition,  that  his  Executors  fhall  fell  the  Land,  it  feems  that  this 
Devife,  as  to  the  Executors,  is  void,  and  yet  by  the  Equity  of  the  Statute  a  Man  may  devife 
that  his  Executors  fhall  fell  his  Land,  and  that  upon  Condition  •,  and  here  it  appears  that  imme- 
diately upon  the  Death  of  the  Devifor  the  Land  fhall  be  in  the  Devifee,  and  then  the  Devife  that 
his  Executors  fhall  fell  is  annexed  only  to  the  Condition,  for  nothing  defcends  to  the  Heir  but 
the  Condition,  and  it  is  as  if  one  has  a  Title  of  Entry  for  a  Condition  broken  in  Land  holden 
in  Socage,  in  which  Cafe  fuch  Devife  is  void,  for  the  Heir  may  enter,  if  he  will,  for  the  Breach 
of  the  Condition,  and  then  when  he  enters,  he  fhall  hold  the  Land  difcharged  of  all  Conditions 
made  by  his  Father  after  the  firft  Feoffment.     So  fhaH  it  be  in  the  principal  Cafe. 

109.  A  Diffeizor  having  a  Wife  makes  a  Leafe  for  Life,  the  LefTee  makes  a  Leafe  to  the 
Wife  for  the  Life  of  the  Wife,  and  the  Hufband  accepts  the  Deed  and  agrees  to  it,  the  Diffei- 
zee  releafes  to  the  Wife,  the  Hufband  dies,  the  Wife  difagrees  to  the  Leafe,  her  Leffor  enters, 
againft  whom  fhe  brings  a  Writ  of  Dower.  It  was  held  clearly  that  if  the  Diffeizor  having  a 
Wife  makes  a  Leafe  to  J.  S.  for  Life,  who  makes  a  Leafe  to  A.  for  Life,  and  the  Diffeizee 
releafes  to  A.  the  Wife  of  the  Diffeizor  fhall  be  endowed,  for  the  Releafe  does  not  countervail 
an  Entry  and  Feoffment.     But  if  the  Diffeizor  makes  a  Leafe  for  Life,  and  the  Leffee  makes 
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a  Feoffment,   and  the  Diffeizee  releafes  to  the  Feoffee,  this  takes  away  the  Entry  of  the  Diffeizor* 

for  fuch   Releafe   fhall  take  away  all  Rights,  but  not  Titles,  as  Condition  or  Dower,  and  be- 

caufe  the  Diffeizor  had  a  Right  of  Entry,  he  cannot  enter.     But  if  the  Diffeizor  be  diffeized,  and 

the  Diffeizee  releafes  to   the  fecond  Diffeizor,  this  takes  away  the  Dower  of  the  firffc  Diffeizor's 

Wife.     But  in  the  principal  Cafe  fupra  the  Releafe  is  clearly  void,  for  by  the  Leafe  made  by  the 

Leffee   to  the  Wife  the  Hufband  had  Title  to  enter  for  the  Forfeiture,  and  then  when  he  takes 

it  by  the  Wife,  he  (hall  be  remitted,  and  altho'  he  agrees  that  the  Wife  fhall  take  the  Eftate,  yet 

this  is  no  Eftoppel,  any  more  than  where  the  a  Leffee  makes  a  Feoffment,  and  he  in  the  Re-  a  s  p  Antp , 

verfion  being  his  Attorney  makes  Livery,  in  which  Cafe  he  may  enter  neverthelefs  for  the  For-  97. 

feiture ;  fo   is  it  here,  and  then  if  the  Hufband  is  remitted,  there  is   no  Poffeffion  in  the  Wife 

upon  which  the  Releafe  can  enure,  for  which  Reafon  fhe  may  then  difagree  and  have  Dower; 

no.  b  If  a  Condition  is  annexed  to  the  Land  of  a  Feme-covert  or  an  Infant,  as  the  Payment  of  b,See3* Aff- 
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D.  which  is  not  done,  by  Reafon  whereof  an  Entry  is   made,  the  Wife  and  the  Infant  fhall  be  condition  1 
bound  thereby  for  ever.     But  if  the  Wife  be  Tenant  for  Life,  and  the  Hufband  makes    a Bro-  "+• Co" 
Feoffment,  and  the  Leffor  enters,  yet  the  Wife  fhall  have  the  Land  after  the  Death  of  the  Huf-  pwd.  .37's  (f), 
band,  fo  in  the  Cafe  of  an  Infant  fuch  Forfeiture  is  voidable,  for  thefe  are  Conditions  in  Law, 
and  an  Entry  given  for  them  fhall  not  be  of  Force  for  ever.     So  alfo  it  feems  to  be  in  the  Cafe 
of  a  Forfeiture  made  by  Aid  of  a  Stranger  in  a  Precipe  quod  reddat,  or  by  one  who  brings  a 
Quod  ei  deforceat,  and  claims  another  Eftate :  fo  that  there  is  a  Diverfity  between  a  Condition  in 
Law  and  a  Condition  in  Deed.     But  if  the  Condition  is  created  by  Statute,  and  thereupon  there 
is  a  Recovery  in  a  Suit  to  which  the  Wife  is  Party,  fhe  fhall  be  bound  by  fuch  Recovery,  as  in 
the  Cafe  of  c  Ceffavit,  or  Waft;  but  if  the  Condition  is  given  by  a  Stranger  j  and  there   is   no  e  See  as  to  an 
Recovery  confequent  upon  it,  as  in  Cafe  of  d  Mortmain,  then  neither  the  Wife  nor  the  Infant  ^  w^  f^^' 
fhall  be  bound.     But   there  are  fome  Conditions  in  Law  by  which  both  a   Wife  and  an  Infant and  th<;  B°°i" ' 
fhall  be  bound,  as  if  an  Infant  or  the  Hufband  breaks  the  Condition  which  the  Law  annexes  tOMar"gin1itedmt  e 
the  Grant  of  a  Park,  or  Stewardfhip,  or  Office,  or  Liberty,  this  fhall  bind  the  Eftate  for  ever.  d  <.    .    , 
Alfo   there  is  another   Condition  in  Law  of  this  Nature,  viz.  if  the  Goods  of  an   Infant  are  8^  Tt  the  Top, 
ftolen,  and  fold  in   Market  overt,  or  if  they  be  waived  or  ftrayed,  or  if  the  Ordinary  prefents 
for  Lapfe  to  the  Advowfon  of  an  Infant,  in  all   thefe  Cafes  he  fhall  be  bound.     So  Note  the 
-Nature  of  the  Condition  which  the  Law  annexes  to  the  Thing. 

in.  e  A  Rent-feck  is  granted  out  of  Land  to  A.  for  Life,  and  afterwards   by  another  Deed  e  A     ►  s 
the  Grantor  confirms  his  Eftate,  and  that  if  the  Rent  be  behind  it  fhall  be  lawful  for  the  Grantee 
and  his  Heirs  to  diftrain  for  the  fame  Rent,  the  Grantee  takes  a  Wife,  and  dies,  it  feems  that 
his  Wife  fhall  not  have  Dower  of  the  Rent,  and  yet  his  Heir  fhall  have  it  by  Defcent,  as  it  is 
adjudged  in   8  H.   4.    18.  for  the  Rent- feck   is  not  yet  determined,  but  the  Nature  of  it  ftill 
remains,  and  the  Diftrefs  is  but  in  Nature  of  a  Penalty,  and  he  fhall  have  a  Fee  in  the  Rent- 
charge,  but  it  fhall   be   in  him   as  a  Reverfion,  and  in  no  other  Manner,  for  he  fhall  not  have  f  Ante§gi. 
two  Rents,  and  the  firft  fhall  not  be  extinct  nor  drowned.     As  if  a  Lord  of  a  Manor  grants  to  Co- Litt-  w-h' 
A.  the  Homage   and  Fealty  of  his  Tenants,  faving  to   himfelf  the  Rent,  this  is  a  Rent- feck,  g  sp  Co  Litt# 
and  fhall  be  Parcel  of  the  Manor,  and  if  afterwards  the  Tenant  will  grant  to  the  Lord  that  he  147'.  a. 
and  his  Heirs  fhall  diftrain  for  the  fame  Rent,  yet  the  Rent  fhall  be  always  Parcel  of  the  Manor,  #  Forherethe 
notwithftanding   this,  and  the  Diftrefs  fhall  be  as  a  Penalty;    but   if  it  was  a  Rent-charge,  it  latter  20  s.  are 
fhould  not  be  faid  Parcel  of  the  Manor,  for  then  it  fhould  be   faid  to  commence  now.     And  if  g^efoutof 
the  Lord  grants  the  Rent  of  his  Tenant  to   A.  for  Life,  faving  to  himfelf  the  Seigniory,  and  any  Manor,  fo 
afterwards  he  grants  the  Seigniory  and  the  Reverfion  of  the  Rent  to  the  Grantee,  yet  it  fhall  N^(%for  fhe 
be  called  a  Rent  feck  during  the  Life  of  the  Grantee,  and  afterwards  it  fhall  be  called  a  Rent-  Law  to  ™^  * 
fervice,  for  the  Reverfion  of  the  Rent  which  was  a  Rent-fervice  cannot  merge  the  Freehold  of  fhTttofcrant 
the  Rent  which  was  of  another  Nature;  no  more  can  the  Reverfion  of  the  Rent  charge  merge01"  Diftrefs  mail 
the   Freehold  of  the  Rent-feck  in  the  principal  Cafe.     But  in  the  laft  Cafe  if  the  Grantee  had  G^°n"of°Rent; 
re-granted  the  Rent-feck  to  the  Grantor  who  had   the  Reverfion,  it  fhould  have  enured  as  awheieasastothe 
Surrender.     Qt<<ere  what  is  the  Diverfity  where  the  Reverfion  comes  to  the  Freehold,  and  where  is'no^'eVof re 
the  Freehold  comes  to  the  Reverfion?     So  if  one  has  a  Manor  to  which  an  Advowfon  is  ap-  fvchCQnftr"e- 
pendant,  and  he  grants  the  Advowfon  to  A.  for  Life,  and  afterwards  enfeoffs  him  of  the  Manor  they'areCeaxUprefs- 
with  the  Appurtenances,  now  the  Freehold  of  the  Advowfon  is  not  appendant,  but  if  the  Grantee  |4g^nted  t0  if" 
of  the  Advowfon  had  re-granted  it  to  the  Grantor,  it  had  been  appendant.     But  if  a  Man  leafes  Manor  of  Dak, 
his  Manor  for  Life,  faving  to  himfelf  the  Advowfon,  and  afterwards   grants   the  Reverfion  of^^p^J 
the  Manor  together  with  the  Advowfon,  it  is  clear  that  the  Advowfon  fhall  never  afterwards  be  in  the  Manor  of 
appendant  to  the   Manor.     f  If  a  Man  grants  a  Rent  out  of  two  Acres,  and  that  if  the  Rent  j^  p^."1^, 
be  behind,  he  fhall  diftrain  in  one  of  the  Acres,  this  is  not  a  Rent-charge  in  any  Part,  becaufetothem.   And 
the  Diftrefs  is  not  limited  in  the  whole  Land  out  of  which  the  Rent  iffues.     If  a  Man  grants  20  s.  cwhhaJ"e*  ™™d 
out  of  his  Manor  of  Dale,  and  that  it  fhall  be  lawful  for  the  Grantee  and  his  Heirs  to  diftrain  with  Diftrefs  for 
for  thefe  20  s.  and  for  other  20  s.  in  the  Manor  of  Sale,  the  firft  20  s.  are  a  Rent-feck,  and  the  fye^iyXm of 
Diftrefs  for  them  is  but  a  E  Penalty,  and  the  other  20s.  are  a  *  Rent-charge  iffuing  out  of  the  Money,  and  doe: 
Manor  of  Sale,  fo  that  they  are  feveral  Rents.     But  if  a  Man  grants  a  Rent  out  of  the  Manor  grantltout  of 
of  Dale,  and  if  it  be  behind  that  it  fhall  be  lawful  for  the  Grantee  and  his  Heirs  to  diftrain  for  an>  Partic.ular 
it  in  the  Manor  of  Dale  and  Sale,  this  feems  to  be  a  Rent-charge  in  the  Manor  of  Dale,  and  a  amounts  to  a™ 
Penalty  in  the  Manor  of  Sale.     If  there  is  Tenant  for  Life  of  a  Seigniory,  and  he  in  the  Re-  GrantofaRent- 
verfion  releafes  to  the  Tenant  of  the  Land,  yet  it  feems  that  he  is  Tenant  for  Life  of  the  Seigniory  Land  in  which.6 
without  any  Reverfion,  8  H.  6.  24.  b.     h  If  a  Rent  is  granted  to  a  Man  out  of  Land  for  the *!?e Diftrd[s isL 
Life  of  J.  S.  and  afterwards  by  another  Deed  the  Grantor  grants  that  if  the  Rent  be  behind  the  azi. 
Grantee  fhall  diftrain  for  it  during  his  Life,  the  Remainder  in  Fee,  this  is  a  good  Remainder,  if  h 
fo  be  that  the  firft  Rent  be  determined ;  but  if  the  Diftrefs  be  appointed  for  the  Life  of  J.  S.  s4.ee 

or 
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or  J.  D.  then  the  Remainder  is  void,  for  there  it  is  but  a  Penalty,  but  in  the  other  Cafe  an 
Eftate  is  alfo  given,  altho'  it  is  a  Penalty  during  the  Time  of  the  Appointment  of  the  Deter- 
mination of  the  firft  Rent.  If  a  Rent  of  20  s.  is  granted  out  of  the  Manor  of  Dale,  and  that 
it  fhall  be  lawful  for  the  Grantee  and  his  Heirs  to  diftrain  for  thefe  20  s.  and  for  other  20;.  in 
the  Manor  of  Dale  and  Sale,  now  for  the  firft  20  s.  this  fhall  be  a  Rent-charge  in  the  Manor 
of  Dale,  and  a  Penalty  in  the  Manor  of  Sale,  and  for  the  other  20  s.  it  fhall  be  a  Rent- charge 
in  both  the  Manors.  If  a  Rent  is  granted  out  of  two  Acres,  with  Diftrefs  in  one,  and  after- 
wards the  other  is  recovered  by  an  ■  elder  Title,  it  feems  that  it  fhall  be  a  Rent  feck  as  it  was 
before,  for  it  cannot  now  be  a  Rent- charge,  if  it  was  a  Rent-feck  before.  If  a  Rent  referved 
upon  a  Leafe  for  Life  is  granted  over,  and  afterwards  a  Recovery  is  had  in  Waft,  yet  the  Rent 
remains  ;  as  if  the  Lord  grants  the  Rent,  referving  to  himfelf  the  Homage,,  the  Rent  remains 
after  the  Efcheat.  And  if  the  Tenant  enfeoffs  the  Lord  upon  Condition,  and  the  Mefne  grants 
the  Surplufage  of  the  Rent  which  he  has  as  a  Rent-feck,  and  Attornment  is  had,  and  afterwards 
the  Condition  is  broken,  yet  it  feems  that  the  Grantee  fhall  retain  the  Rent  as  a  Rent-feck,  and 
the  Tenant  fhall  pay  the  Remnant  of  the  Rent  only  to  the  Mefne. 

112.  At  Lecture  a  Diverfity  was  held,  viz.  that  one  Sifter,  being  Seigniorefs,  to  whom  the 
Tenancy  is  defcended,  fhall  not  have  the  Rent  nor  other  Charge  before  Partition,  but  if  fhe  had 
the  Tithe-Corn,  fhe  fhall  have  them  after  Severance  from  the  nine  Parts  before  Partition,  be- 
caufe  they  lie  in  prendre,  and  fhe  may  make  Divifion  well  enough  with  the  others,  for  the 
Divifion  fhall  be  made  as  Tithes,  and  fhe  fhall  take  them  as  Parfo'n,  and  fo  in  another  Capacity, 
So  fhall  it  be  if  the  Parfon  and  another  purchafe  jointly  Land  within  the  Parifh.  If  a  Woman 
has  20  Cart-loads  of  Eftovers  out  of  the  Wood  of  Dale,  as  appurtenant  to  her  Manor  of  Date, 
and  afterwards  the  Wood  defcends  to  her  and  her  Sifter,  fhe  may  take  the  Fftovers  before  Partition. 

113.  If  the  Daughter  recovers  in  Value,  by  Reafon  of  the  Warranty  of  the  Anceftor,  ber 
fore  the  Birth  of  the  Son,  the  Son,  when  he  is  born,  fhall  enter  upon  her  into  the  Land  recovered 
in  Value,  for  fhe  recovered  it  as  Heir,  and  it  came  in  lieu  of  the  former  Land,  and  fo  fhall  be 
in  the  fame  Degree  as  the  former  Land  was,  as  a  Recovery  in  Value  by  a  Warranty  on  the  Part 
of  the  Mother  fhall  refort  to  the  Heir  on  the  Part  of  the  Mother.  So  if  after  Partition  one 
Parcener  recovers  by  a  Warranty  of  the  Anceftor,  becaufe  the  other  will  not   come  in  Aid,  the 

*  P°ft§  'S3.    Lancl  fhall  be  rateable.     But  if  the  Daughter  has  the  Land  by  Reafon  of  a  Mortmain,  b  Content 
b  t.  5  Ed.  4.    t0  a  Ravifher,  or  Condition  performed  on  her  Part,  cirV.  there  the  Son  born  after  fhall  not  have 
b.  a.  Bro.  Done  it  j  fo  of  a  Recovery  by  Reafon  of  a  Warranty  made  to  the  Daughter  herfelf. 
56(°)-°iCo.  Ir4-  The  Mefne  grants  the  Mefnalty  upon  Condition  that  if  the  Grantee  pays  a  certain  Sum 

95.  a.  3  Co.  to  the  Grantor  or  to  his  Heirs  at  fuch  a  Day,  then  he  fhall  have  Fee,  and  before  the  Day  the 
258. "  Kitch?"  Grantor  is  attainted  of  Felony,  and  executed,  it  feems  that  the  Grantee  fhall  have  the  Fee; 
2,5-  Firft,  it  feems  clearly  that  the  Fee  fhall  not  be  out  of  the  Grantor  prefently,  but  upon  the  Per- 

formance of  the  Condition  •,  but  here  the  Act  of  the  Law,  which  is  occafio.ned  by  the  Act  of 
the  Grantor,  viz.  by  the  Felony  committed  and  the  Attainder  thereupon,  has  made  it  impofubie 
for  the  Condition  to  be  performed,  and  inafmuch  as  the  Condition  cannot  be  performed  either 
to  the  Grantor  or  to  his  Heirs,  becaufe  he  has  no  Heir,  and  there  is  no  Folly  or  Default  in  the 
Grantee,  he  fhall  not  be  prejudiced  thereby,  but  the  Law  will  conftrue  the  Condition  to  be 
performed  by  him,  and  then  the  Fee  fhall  be  diverted  out  of  the  Lord,  as  it  fhall  cut  of  the 
Perfon  of  the  Grantor.  But  quaere  the  Diverfity  between  this  Cafe  and  that  of  Plefingion  in  6  R.  i. 
Fitz.  Quid  juris  clamat  20.  But  if  one  Jointenant  leafes  for  five  Years,  upon  Condition  that  if 
the  Lefiee  does  fuch  an  Act  at  fuch  a  Day,  then  he  fhall  have  the  Land  for  twenty  Years,  and 
before  the  Day  the  Jointenant  dies,  now  the  Condition  fhall  be  void,  as  to  the  Survivor ;  as  if 
a  Hufband  has  20  Years  in  Right  of  his  Wife,  and  grants  3  Years  upon  fuch  Condition,  l£e. 
and  before  the  Day  the  Hufband  dies,  the  Wife  fhall  have  the  Refidue  of  the  Term,  and  fhall 
avoid  the  Condition.  Quaere,  for  they  claim  in  of  a  higher  Eftate,  and  fo  fhall  avoid  a  Con- 
dition as  well  as  a  Charge.  But  quare  whzn  the  Condition  charges  the  Poffeffion  and  the  Right; 
as  if 'one  Jointenant  or  Hufband  makes  a  Leafe  to  commence  at  Michaelmas,  and  they  die  before  the 
Day,  the  Leafe  fhall  not  be  avoided,  for  there  the  Poffeffion  itfelf  paries  prefently,  but  not  in 
the  other  Cafes.  And  therefore  if  the  Leffor  for  Life  dies,  leaving  two  Sons  by  divers  Venters, 
and  the  eldeft  grants  to  the  Leffee  that  he  fhall  be  difpuniihable  for  Waft,  and  dies  without  Iffue, 
the  youngeft  fhall  notwithftanding  have  an  Action  of  Waft,  for  the  Grant  ought  to  be  by  the 
eldeft  and  his  Heirs,  and  the  youngeft  is  not  his  Heir,  but  claims  by  Title  paramount,  viz.  as 
immediate  Heir  to  the  Father,  and  therefore  he  fhall  avoid  the  Charge  granted  out  of  the  Re- 
verfion.  If  a  Rent-charge  is  granted  to  commence  the  Day  after  the  Grantor  is  attainted  of 
Felony,  here  notwithftanding  the  Land  is  forfeited  by  the  Attainder,  it  feems  that  the  Rent-charge 
is  good. 

115.  Tenant  in  Tail  of  Rent  difcontinues  it  with  Warranty,  and  the  Iffue  having  a  Wife  is 
bar'd  in  a  Formedon  by  this  Warranty  with  Affets,  yet  it  feems  that  his  Wife  fhall  be  endowed 
of  this  Rent,  for  the  Grant  was  void  by  the  Death  of  the  Tenant  in  Tail,  and  then  the  Iffue 
had  the  Poffeffion  in  Law,  and  might  have  diftrained  at  his  Pleafure,  and  altho'  he  has  deter- 
mined his  Pleafure,  and  has  bar'd  himfelf  by  that  which  the  Law  has  given  him,  yet  his  Wife 
fhall  not  be  prejudiced  thereby. 

116.  A  Rent  is  granted  in  Fee  out  of  Land  in  Borough-Englifh  and  Land  at  the  Common 
Law,  the  Grantee  dies,  leaving  two  Sons,  the  eldeft  fhall  have  the  whole  Rent,  for  it  cannot 
be  apportioned  when  it  is  one  entire  Rent,  and  then  the  eldeft,  being  Heir  at  the  Common  Law, 
fhall  have  the  whole:  As  an  Affize  at  the  Common  Law  fhall  be  maintainable  of  a  Rent  granted 
out  of  Ancient- Demefn  and  out  of  other  Land,  35  H.  6.  4.  a.  Per  AJhton  accord. 
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117.  A  Leafe  for  Life  is  made,  upon  Condition  that  if  the  Lefibr  aliens  the  Reverfion,  then 
the  Leffee  mail  have  Fee,  the  Leflbr  grants  the  Reverfion  by  Fine  for  Life,  it  feems  that  the 
Grantee  fhall  have  it  for  Life,  and  the  Leflee  mail  have  a  Fee  executed  after  the  Eftate  of  the 
Grantee,  and  not  before;  yet  if  the  Condition  had  been  that  if  the  Leflee  pay  20/.  he  fhall  have 
Fee,  &c.  it  mould  have  divefted  the  Poffeflion  out  of  the  Part  of  the  Grantee.  Note  the  Di- 
verfity. 

118.  If  two  Women  diffeize  A.  and  one  of  them  takes  a  Hufband,  and  the  DiflVizee  releafes 
to  the  Hufband  in  Fee,  it  feems  that  this  fhall  enure  by  Way  of  Extinguifhment  to  both  the 
Women*  for  it  fhall  not  enure  as  an  Entry  and  Feoffment  to  the  one  Woman,  becaufe  fhe  1$ 
not  privy  to  the  Deed,  and  as  an  Entry  and  Feoffment  to  the  Hufband  it  fhall  not  enure,  be- 
caufe he  is  in  by  Title,  and  if  the  Releafe  had  been  made  to  the  other  Woman*  it  feems  that  it 
fhould  not  have  divefted  the  Poffeflion  out  of  the  Hufband.     And  if  Tenant  for  Life  is  diileized 

by  two,  and  he  releafes  to  one  of  them,  this   fhall  enure  to  both,  for  if  it  fhould  enure  to  the  *  s'.P'46jI; A 
one  only,  then  fhould  it  enure  as  an  Entry  and  Grant  of  his  Eftate,  whereby  the  Reverfion  would  L«r". 3  ButVee 
be  reftored,  which  cannot  be,    nor  can  the  one  be  divefted  of  his  Part  of  the  Reverfion*  nor  j^th0er  A^}~ 
have  any  Reverfion  dependant  upon  the  Eftate  of  his  Companion  who  joined  in  the  Diffeizin  with  not'fue Exec'u- 
him.     And  if  he  in  the  Reverfion  had  joined  in  the  Releafe  with  the  Tenant  for  Life,  quare  how  0°^"^' 
it   fhould  have  enured  ?     And  if  two  Diffeizors  make  a  Feoffment,  and  take  back  an  Eftate  for  pU  5"  K.'Be'hdt.  ' 
Life,  a  Releafe  to  one  of  them  fhall  enure  to  both.  .  ,  Moo^l" \z, 

119.  A  Hufband  having  20  Years  in  Right  of  his  Wife  grants  2  Years  to  a  Stranger,  Upon  139-680,  Pi. " 
Condition  that  the  Grantee  fhall  not  grant  over   his  Term,  and  if  he  does,  that  the  Hufband  ^j'-'pi! 4"/' 
his  Executors  and  Afligns   may  enter,  and  afterwards    the  Hufband   dies,  and  the  Leflee  grants » co.  96.  a. 
over  his  Term,  it  feems  clearly  that  the  Executors   of  the   Hufband  cannot  enter,  becaufe  this  w.jones  214, 
is  a  Condition  annexed  to  the  Reverfion,  and  if  they  might  enter,  they  would  defeat  the  Reverfion  248-  March  9, 
of  the  Wife,  for  it  is  clear  that  the  Wife  fhall  have  the  Reverfion  of  the  Term,  arid  if  they  fhould  i^Noy™!*,"  ' 
enter,  they  muft  be  in  the  fame  Cafe  and  Condition  as  their  Teftator  was,  and  he  was  leized  of  *?■  styles,-!. 
the  whole  Land  in  Right  of  his  Wife,  which  the  Executor  cannot  be.     And  therefore  if  I  make  2SaVu'nd?'i4" 

a  Leafe  for  Life,  rendring  Rent,  and  for  default  of  Payment  a  Re-entry,  and  I  grant  the  Re-  \^'^  *Sld° 
verfion  to  a  Stranger,  by  the  Common  Law  I  cannot  enter,  becaufe  I  cannot  be  feized  in    the  435,  Pi.  49." 
fame  Plight  as  I  was  before  the  Livery  or  Leafe  made,  for  then  I  fhould  diveft  the  Reverfion  out  c™'c4i6394' 
of  my  Grantee,  and  defeat  my   own  Grant,  which  I  cannot  do.     And  therefore  the  eldeft  Son  227',  451,  ^ 
cannot  enter  upon  the  particular  Eftate,  where  the  Reverfion  is  defcended  to  the  youngeft  by  the^^J0- 
Guftom  of  Borough-Englifh  or  a  fpecial  Tail,  nor  the  Heir  on   the  Part  of  the  Father,  where  But  if  the  Exe- 
the  Reverfion  goes  to  the  Heirs  on  the  Part  of  the  Mother,  nor  the  Executor  of  one  Jointenant,  ^'e^^ 
where  the  Teftator  has  made  a  Leafe  for  Years  upon  fuch  Condition,  and  dies,  and   the  other  and  before  the* 
furvives,  for  then  they  would  diveft  the  Reverfion  out  of  the  other,  which  cannot  be  done.     And  jj^tin!^eadtehad 
in  the  principal  Cafe  it  feems  that  the  Wife  cannot  enter,  for  it  feems  that  fhe  is  not  privy  to  the  then  the  Admi- 
Condition,  nor  does  fhe  claim   under  the  Eftate  of  the  Hufband,  but  by  Title  above  it,  fo  that  "^Xouiftfke* 
fhe  is  not  Party  to  the  Privity  of  the  Condition  ;  as  if  one  Jointenant  grants  his  Part  for  Years  Advantage  of 
upon  fuch  Condition,  the  Survivor  fhall  not  take  Advantage  of  it,  caufa  qua  fupra.     And  it  is  BecaofeTt^a"* 
clear  that  the  Statute  of  32  H.  8.  does  not  extend  to  enable  the  Wife  to  take  Advantage  of  this  Thing  veiled, 
Condition,  becaufe  fhe  is  not  the  Grantee  of  the  Reverfion,  nor  comes  in  by  Privity  of  the  Law.  b.'  R.'^m/J' 
But  it  is  clear  that  if  the  Hufband  had  granted  over  his  Eftate,  liz.  the  whole  20  Years,  upon  "•  Bowde,,  1  sal 
fuch  Condition,  or  if  the   Father  had  made  a  Feoffment  in  Fee  of  the  Land  aforefaid  in  Borough-  by 'the  smutT 
Englifh,  he  fhould  have  entered,  for  there  he  claims  by  the  Father,  and  under  his  Eftate,  and°f  ^^  2- 
inafmuch  as  he  is  Heir  by  the  Cuftom,  he  fhall  enter  by  the  Common  Law;  fo  in  the  other  like  pefpetuaTby6 
Cafes.     And  others  are  of  a  contrary   Opinion,  viz.  that  the  Condition  is  gone,  as  if  a  man  *  >f- z ■  caP- 
makes  a  Leafe  for  Years  upon  Condition  ut  fupra ,  and  dies,  leaving  Iffue  a  Son  and  a  Daughter  miniitfarWe 
by  one  Venter,  and  a  Son  by  another  Venter,  the  eldeft  gets  Poffeflion  of  the  Rent,  and  diejij •^"a*£*.*1 %f™ 
now  the  Sifter  fhall  have  the  Reverfion,  and  the  Condition  is  gone,  for  fhe  is  not  Heir.     If  a  Man  and  take'&ecu- 
gives  Land  in  Tail  which  came  on   the  Part  of  the  Mother,  rendring   Rent,  and  dies  without ^"tafterVv8" 
Iffue,  the  Heir  on  the  Part  of  the   Mother  fhall  have  the  Rent  with  the  Reverfion,  and  why  act  recovered  by 
fhall  not  fhe  as  well  have  the  Condition?     Some  fay  that  the  Rent  is  incident  to  the  Reverfion, Xdm^nSirator0' 
and  goes  along  with   it  in  the  Grant  of  it,  but  the  Condition  does  not.     And,  it   was  faid,  if 
there  are  two  Diffeizors,  and  one  of  them  leafes  the  Moiety  for  Years,  rendering  Rent  with  Re- b  s.  p.  p0<i§ 
entry  for  Non-payment,  and  the  Diffeizee  releafes   to  the  other  who  made  no  Leafe,  it  feems  Affi'zebebroueht 
that  he  fhall  have  the  entire  Freehold  in  the  whole  Land,  and  the  Leflee  fhall  not  pay  the  RentagainftA.andB. 
to  him,  for  he  comes  to  the  Reverfion  by  Title  paramount,  and  not  by  any   Privity.     a  It  waSt£edT^,2foi-Und 
faid  that  if  the  Executor  brings  Debt,  and  recovers,  and  before  Execution  dies  inteftate,  whereby  and  b.  the  Te- 
Adminiftration  is  committed  of  the  Goods  of  the  fir  ft  Teftator,  the   Adminiftrator   fhall  not  Stiff  teto- 
have  Execution,  for  there  is  no  Privity  between  him  and  the  Executor,  and  his  Power  has  Rela-  vers,  and  b.  the 
tion   antecedent  to  the  Teftament ;    quaere  tamen^  for  it  feems    to  me  to   the  contrary,  for  the  thTpLintiffa- 
Executor  who  is  fevered  fhall  have  Execution  of  a  Thing  recovered  by  his  Companion,  for  hissafn>  theWain 
Death  abates  the  Writ,  in  38  Ed.  3.  13.     It  was  faid  that  if  the  Seigniory  is  granted  in  Tail,  Redii&Wn^but 
and  there   is  an  Alienation  in  Mortmain,  and  the  Grantee  in  Tail  dies  within  the  Year  without*  p^-^'^ 
Iffue,  the  Donor  fhall  enter  as  he  in  Reverfion  fhould  do,  for  there  is  Privity  in  Eftate.     Ii  therein  lies  not  " 
Heir  within  Age   had  endowed  his  Mother  of  more  than  fhe  ought  to  have,  the  Guardian  intbhuattX!npah,m 
Chivalry  could  not  have  Admeafurement  until  the  Statute  of  Weftminfier  2.  to  the 'former7 

120.  b  If  I  recover  in  Affize,  and  afterwards  am  re-difleized  by  him  againft  whom,  &c.  and^'^1"-  ^ 
by  another,  I  cannot  have  Redifleizin,  for  the  c  Statute  gives  the  Rediffeizin  againft  the  fame  Po<t§  126. 
Perfon,  &c.  and  it  is  a  penal  Statute.     So  if  two  Coparceners  by  Record  make  Partition  of  an 
Advowfon,  fo  that  the  eldeft  firft  prefents,  and  afterwards  the  youngeft,  and  the  eldeft  and  a°apitat;Mert0* 
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Stranger  prefent  in  the  Turn  of  the  youngeft,  the  youngeft  fhall  not  have  a  Scire  fades  againft 
them,  for  the  Statute  of  a  Wefiminfier  2.  gives  it  againft  the  Perfon  who  is  Party  to  the  Record, 

a  v/eftm.  2.  ku(;  *B  ^jg  £afe  f^e  may  nave  a  ^/^  y^aj  againft  the  eldeft  only,  and  omit  the  oth  r.  B  >t  in 
the  firft  Cafe  Rediffeizin  does  not  lie  only  againft  the  Rediffeizor,  ior  he  may  plead  J  Jomtenan  y 

b  2  inft.  83.  with  a  Stranger,  but  in  the  laft  Cafe  it  is  no  Plea  that  another  prefented  with  her,  lor  the  may 
r    have  a  Qitare  Impedit  againft  both  of  them,  or  feveral  Actions,  as  a  Man   may  have  for  a  Tu-f- 

c  bo  'vice  'verja  *\>  /-        i  i  /*•*  •  11  •     n       1 

if  theLordfirft  pafs  done  by  two,  fo  that  the  Scire  facias  is  maintenable  againft  the  oie  only.  c  So  if  the  Lord 
tkot-intwo Men,"  diftrains  the  Tenant,  and  he  fues  a  Replevin,  and  afterwards  the  Lord  diftrains  an  Gx  of  a 
and  afterwards  Stranger,  and  another  Ox  of  the  Tenant,  now  the  Tenant  ftiall  have  Recaption,  d  but  it  me 
tkofonfof03'"  -Lord  had  diftrained  again  the  Cattle  which  the  Tenant  and.  a  Strang,  r  had  in  Common,  no  i\e- 
themforthe  caption  fhould  lie,  for  they  ought  to  join  in  Action  for  the  Cattle  laft  taken,  and  the  Scranger 
Iwela'n  have6  cannot  join  in  Recaption.  So  if  a  Commoner  has  furcharged  and  is  admeafured,  and  after" 
a  Recaption,  wards  he  and  another  put  in  their  Cattle  beyond  the  Number,  viz.  each  of  them  three,  now  iu- 
wiit!-Fitz. Re-  peroneration  lies  againft  the  Commoner;  but  if  he  and  a  Stranger  have  furcharged  betore  with 
caption  13.  Cattle  which  they  have  in  common,  then  the  Action  fails,  for  it  does  not  lie  againft  them  both, 
1  Wch '353'.  becaufe  one  of  them  did  not  furcharge  before,  and  it  does  not  lie  againft  the  other  only,  becaufe 
he  alone  did  not  furcharge  again.  If  an  Abator  makes  a  Feoffment,  and  takes  an  Eitate  back 
BF'N'th'eCaVe"  aga'n  to  himfelf  and  another  ,with  Warranty,  they  fhall  vouch,  for  it  cannot  be  counterpleaded 
WeCr/^viz!  that  both  of  them  abated,  H.  46  Ed.  3.  2.  a.  per  Perfay.  If  two  Coparceners  make  a  Com= 
^ns^rfe'cattie  P0^00  to  prefent  by  Turn,  and  afterwards  one  of  them  and  a  Stranger  prefents  in  the  Turn 
which  the  Te-  of  the  other,  now  this  puts  her  out  of  Poffeffion,  but  if  the  Stranger  dies,  fo  that  (he  has  the 
nam  and  a        whole  by  Survivorftiip,  then  fheis  not  out  of  Turn,  this  is  a  cunning  Cafe.     But  if  the  youngeft 

Stranger  have  in  J  1.  '  1  ""  %         «  i-  7  JO 

common,  and    Brother  and  a  Stranger  abate,  and  the  Stranger  dies,  now  a  Mortdanceflor  does  not  .ie,  or  if  an 

cSwhichV-  Abator  ma^es  a  Feoffment,  and  takes  back  an  Eftate  to  him  and  to  another,  and  the  other  dies, 

long  to  the  Te-  now  Voucher  does  not  lie  for  him,  and  yet  before  an   Aflize  of  Mortdanceflor  and  Voucher  lay. 

"i"f^d0thaththe  ^  A.  knowing  Goods  to  be  ftolen  and    B.  buy  them  in  Market-overt,  and   afterwards  B.  rii  s, 

Tenant  nWd    now  A.  fhall  take  all  the  Goods,  and  the  Property  was  not  altered  at  the  Beginning  but  only  for 

tion  aibid?P"    a  Moiety.     If  Tenant  in  Tail  enfeoffs  the  Donor  and  a  Stranger,  this  is  a  Difcontinuance  for  the* 

1  Finch 354.     whole,  for  the  Benefit  of  the  Stranger;  but  if  the  Donor  has  the  whole  by  Survivorship,  quaere 

Jjfffl1Z2fere  if  the  Difcontinuance  is  purged.     If  the  Wife   be  Plaintiff  in  Replevin,  the  Hufbmd  and  Wife 

fhall  not  have  fecond  Deliverance,  nor-  the  Executors,  for  the  Statute  of' Wefiminfier  2.  is  deliberet 
e  Weftm.  2,         .  •    ^   •        •      /  j       j 

cap.  a.  e-1  <wena  prius  ei  retwnata. 

121.  If  a  Man  makes  a  Feoffment  with  Warranty  to  the  Feoffee  his  Heirs  and  Affigns,  and 
he  makes  a  Feoffment  over,  and  the  fecond  Feoffee  re-enfeoffs  the  firft  Feoffee,  he  fhall  vouch, 
for  he  may  be  Affignee  of  his  Father,  inafmuch  as  he  does  not  claim  as  Heir.  It  w,:s  faid  that 
the  Lord  by  Efcheat,  or  Mortmain,  or  of  a  Villain,  or  he  who  enters  for  Confent  to  a  Ravifher, 
fhall  not  be  called  Affignees;  but  yet  they  fhall  rebut,  for  every  one  who  comes  in  of  anorher 
Eftate,  if  he  comes  in  under  the-  Warranty,  fhall  rebu:,  as  the  Cafe  is  in  45  Ed.  3.  18.  But  if 
he  comes  in  by  force  of  a  Condition  broken,  which  Condition  was  before,  or  as  Survivor  where 
the  Warranty  was  made  to  his  Companion,  there  he  fhall  not  rebut,  or  if  it  was  made  to  the 
Daughter,'  and  afterwards  a  Son  is- born,  and  he  has  the  Land,  &V. 

122.  If  a  Leafe  is  made  for  Years,  and  afterwards  the  Leflbr  makes  a  Leafe  to  another  for 
Life  to  commence  after  the  Term*  this  fecond  Leafe  is  clearly  void,  altho'  Attornment  is  had, 
for  there  is  no  Need  of  Attornment,  becaufe  it  is  not  a  Grant  of  the  Reverfion,  but  it  is  void 
inafmuch  as  a  Freehold  cannot  pafs  out  of  the  Perfon  of  any  one  who  has  a  greater  Eft  te,  re- 
ferving  to  himfelf  an  Eftate  until  the  Freehold  commences,  for  then  he  would  have  a  mean 
Eftate,  which  cannot  be,  and  therefore  the  Grant  is  void.     So  is  it  if  the  firft  Eftate  was  for 

t  s.  p.admitted  Life,  and  the  fecond  alfo  for  Life,  to  commence  after  the  End  of  the  firft  Eftare.     f  But  if  the 

PkwiVs'a.      fecond  Leafe  be  for  Years,  it  isotherwife,  for  that  fhall  be  good  to  the  Leffee,  and  in  the  mean' 

Time  the  Leflbr  fhall  have  the  Rent  referved  upon  the  firft  Leafe;  and  the  Reafon  theie  f  is, 

becaufe  a  Leafe  for  Years  is  but  a  Contract,  which  a  Man  fhall  have  when  the  Time   of  the 

Promife  comes.     But  it  is  not  fo  with  Regard  to  a  Freehold,  nor  is  that  like  to  the  Cafe  of  a 

Leafe  for  Years  upon  Condition  to  have  a  Freehold  upon  the  Performance  of  fuch  an- Act,  for 

there  the  Condition  is   annexed  to  an  Eftate,  viz.  to  the  Leafe  for  Years,  but  here   there   is  no 

Eftate   precedent  to  which  a   Condition  may  be  annexed,  but  a  Condition  without  an  Fftate, 

which  fhall  never  gain  a  Freehold  ;  and  fo  is  the  Diverfity.     E  Note,  if  a  Man  makes   a   Leafe 

Bro',  Leafe  "8.8'f°r  i o  Years  to  commence  at  Michaelmas,  and  afterwards  makes  a  Leafe  for  20  Years  to  corti- 

piowd.  4ia  (d).  mence  at  Eaflcr,  the  fecond  Leafe  fhall   only  be  good  for  10  Years,  altho'  the  firft  Leffee  ftfr- 

p™'gw>      renders  before,  and  within  a  Day  afterwards  the  fecond  Term  commences,  becaufe  it  was  void 

3  Bac.Abr.439.  for  10  Years  at  firfh     h  By  the  fame  Reafon  if  a  Man  makes  a  Leafe  for  Life,  and  afterwards 

Exec.^i.        makes  a  Leafe  for  Years  to  commence  prefently,  the  fecond  Leafe  fhall  be  void,  altho5  the  firft 

h  s  p. accord    Leffee  dies  a  Day  afterwards.     If  a  Leafe  for  Years  be  made  to  commence  at  Eafter,  and  before' 

Po<i'§  161.       Eafter  the  Leffee  accepts  another  Leafe  to  commence  prefently,  if  this  fhall  be  a  Surrender  is  the 

«  edH.T'Brol     Queftion,  but  there  cannot  be  a ■  Surrender  in  Deed  before  Eafter.     The  Heir  affigns  Dower  of 

Leafes4«.        the  third  Part  of  a  Manor,  and  afterwards  by  Deed  gives  the  two  Parts  together  with  the  third 

433*1).  *if^  Part  after  the  Death  of  the  Tenant  in  Dower,  the  third  Part  paffes  prefently,  as  it  is  adjudged. 

j55.  a.  Moor     Quare  then  the  Diverfity  between  this  Cafe  and  the  firft. 

360!  we'ntw.         123.  If  a  Rent  is  granted  in  Fee  out  of  Land,  and  the  Grantee  grants  it  over  for  Years,  the- 
off.  of  Exec     Grantee  for  Years  fhall  have  no  Remedy  for  it  if  it  be  denied,  for  he  fhall   not  have   a  Writ  of 
Annuity,  becaufe  that  Election  is  given  only  to  the  firft  Grantee  and  his  Heirs,  and  the  Election 
»s.  p.  Poft§     runs  in  Privity,  which  is  wanting  in  the  fecond  Grantee.     If  a  Rent   incident  to  a  Reverfion  is 
3I1'  granted  to  one  for  Years,  faving  the  Reverfion,  the  Grantee   has  no  Remedy  for  the  Rent  if  it 

be 
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be  detained,  for  he  fhall  not  have  an  Action  of  Debt,  altho'  the  Leafe  out  of  which  the  Rent 
was  referred  was  for  Years,  for  an  Action  of  Debt  is  not  maintenable  but  where  there  is  Privity* 
and  that  is  wanting  in  the  Grantee,  becaufe  he  has  not  the  Reverfion  which  makes  the  Privity. 
If  two  Acres  are  given  to  J.  S.  habendum  the  one  in  Fee,  the  other  ror  Life,  and  J.  S.  gives  over 
both  the  Acres,  viz.  the  one  in  Fee,  the  other  for  his  own  Life,  (hall  the  fecond  Feoffee  have 
Election  ?  It  feems  clearly  that  if  J.  S.  had  done  Waft  in  both,  or  had  made*  a  Feoffment  in 
Fee  of  both,  the  LefTor  might  have  entered  into  which  he  pleafed.  But  quare  how  the  Leffor 
fhould  punifh  the  Waft?  Or  if  he  had  granted  the  Reverfion  of  the  one  Acre  in  certain,  and 
J.  S.  had  attorned,  quare  what  mould  have  paffed  thereby  ?  If  I  give  two  Acres,  viz.  the  one 
in  Fee,  the  other  for  Life,  and  the  Donee  dies  without  Heir,  quare  if  the  Lord  fhall  have 
Election  of  the  Acres?  If  a  Leafe  is  made  of  two  Acres,  the  Remainder  of  the  one  to  A. 
the  Remainder  of  the  other  to  B.  and  it  is  not  certainly  (hewn  in  which  of  them  the  feveral  Re- 
mainders fhall  be,  he  that  firft  enters  into  the  one  after  the  Death  of  the  Tenant  for  Life  fhall 
have  Flection.  If  Land  is  leafed  to  two,  habendum  the  one  Acre  in  Fee,  the  other  for  Life^ 
rendring  Rent,  quare  how  the  LefTor  fhall  avow  ?  but  his  Executor  fhall  not  have  Remeuy  by  the 
Statute  of  31  H.  8. 

1 24.  If  Tenant  for  Life  furrenders  upon  Condition,  and  afterwards  the  Leffor  takes  a  Wife, 
and  dies,  and  the  Wife  is  endowed  againft  the  Heir,  and  afterwards  the  Tenant  for  Life  enters 
for  the  Condition  broken  by  the  Wife,  and  there  is  no  Default  in  tat  Heir,  yet  the  V  ife  fhall 
not  have  the  Reverfion  of  the  Land  after  the  Entry  of  the  Tenant  for  Life,  for  the  Freehold, 
which  was  the  Caufe  of  the  Wife's  Dower,  was  clearly  taken  away  by  an  elder  Title.  So  if  the 
Grandmother  recovers  Dower  againft  the  Mother,  fhe  has  taken  away  the  whole  Eftate  of  the 
Mother,  inafmuch  as  fhe  recovers  upon  an  elder  Title  than  the  Drfcent  to  the  Father  was ; 
but  if  the  Father  had  been  enfeoffed,  it  had  been  otherwife.  S>  if  the  Leffjr  diffeizes  his  Tenant 
for  Life,  and  takes  a  Wife,  and  dies,  and  the  Wife  is  endowed  by  the  Fleir,  and  the  Tenant 
for  Life  recovers,  he  has  clearly  taken  away  the  Dower  of  the  Wife,  caufa  qua  fuira :  And  at 
the  fame  Time  it  was  held,  that  if  the  Leffee  for  Life  had  died  before  the  Wife  had  been  en- 
dowed, fhe  fhould  not  have  recovered  Dower,  for  then  the  Heir  had  been  in  and  remitted  to 
another  Freehold,  which  fhpuld  have  defeated  the  Dower  of  the  Mother;  or  if  fhe  had  been 
endowed,  and  afterwards  the  Tenant  for  Life  had  died,  the  Heir  fhould  have  oufted  the  Wfe, 
becaufe  the  Freehold  of  which    fhe  had  Dower  Was  defeated.     Note,  it  was  there  held   clearly 

a  that  if  Leffee  pur  auter  vie  leafes  for  20  Years  by  Indenture,  and  afterwards  purchafes  the  Re-  as  p.  Co.  Littj 
verfion   in  Fee,  and  Cefiuy  que  vie  dies,  the  Leffor   may  ouft   the  Leffee,  nothwithftanding  the 
Years  continue,  becaufe   he    has  now   a  new  Eftate,  and  he  may  confefs   and  avoid  the  Con- 
clufion.     b  But  if  j.  S.  by  Indenture  leafes   La"nd  for  Years  in  which  he  has  nothing,  and  after-  bs  p  Co  t;tto 
wards  purchafes  the  Land,  the  Leffee  may  eftop  him,  and  he  cannot  confefs  and  avoid  the  In-  47.' b.  piowd; 
denture  as  in  the  other  Cafe,  becaufe  he  had  no  Eftate  at  the  Time  of  the  Leafe.     If  the  Mother  «4(c)» 
recovers  Dower  againft  the  Son,  and  afterwards  the  Grandmother  recovers  againft  the  Mother, 
and  dies,  it  feems  that  the  Son  fhall  enter,  and  not  the  Mother;  but  if  the  Dower  of  the  Mother 
had   been  by  the  Affignment  of  the  Heir,  it  had  been  otherwife,  for  he  fhould  have  been  con- 
cluded by  his  own  Affignment.     §>uare,  for  by  the  Opinion  of  many  the  Reverfion  is  not  taken 
out  of  the  Mother  in  the  laft  Cafe  but  one. 

125.  c  A  Man  fhall  not  have  an  Action  of  Debt  for  d  Relief  or  Efcuage  given  to  him,,  becaufe  =  s.  p.  Co.  Litt. 
it  is  a  Thing  mixed  in  the  Realty,  but  his  Executors  fhall  have  an  Action  of  Debt  for  it,  altho'  4?,b" S3-ai  b* 
their  Teftator   had  no   Remedy  but e  Diftrcfs.     f  So  the  Lurd  fhall  not  have  Debt  for  Aid  to<JM.7H.  6. 
marry  his  Daughter  or  to  make  his  Son  a  Knight,  but  if  he  dies  before  the  fame  is  levied,  it  *3-  *-PerR<,if. 
feems  that  the  Tenant  fhall  be  difcharged  there  f.  Relief  n.e3?H. 

126.  If  one  recovers  in   Affize,  and   afterwards  leafes   the   Land   for  Years  to  the  DifTeizor, s-  Rot-  528- 
and  he  makes  a  Feoffment,  the  Leffor  fhall  not  have  Rediffeizin,  for  this  is  a  Diffeizin  by  Statute,  e.M-  34Ed-  »• 
and  the  Recovery  before  was  of  a  Diffeizin  by  the  Common  Law.     So  if  Tenant  by  Statute  \^\  Avowry 
merchant  recovers  in   Affize,  and   afterwards  the  Reverfion  comes   to  him,  and  he  is  diffeized 

again,  he   fhall  not  have   Rediffeizin,  for  the  firft  Eftate  is  merged;  but  if  the  firft  Eftate  had  47,V  °"  ltti 
been  for  Life,  it  had  been  otherwife,  quare.     If  a  Seigniory  is  granted  for  Years  upon  Condition 
to  have  Fee,  and  afterwards  the  Fee  is  vefted  by  Reafon  of  the  Performance  of  the  Condition, 
the  Arrearages  due  before  feem   to  be  extinct,  for  the   Term  is  extinct.     If  one  recovers  by 
Affize  an  Office  at  JVeftminfier,  and  afterwards  the  Court  is  removed  to  St.   Mbans,  and  there 
the  Party  is  diffeized  again,  he  fhall  not  have  Rediffeizin,  for  how  can  it  be  tried  per  proximos  et 
primos  Juratores,  &c.  et  ajfumptis   fecum  cujlodibus  corona,  feeing   it  is  in  another  County,  for 
which   Reafon  the  Rediffeizin  fails.     And   if  a  Rent-fervice  is  recovered  in   Affize,  and  after- 
wards it  is  become  a  Rent-feck,  and  a  Rediffeizin  is  made,  Rediffeizin  is   maintenable,  for  it  is 
the  fame  Rent,     s  And  if  upon  a  Gift  in  Tail  a  Rent  is  referved  for  three  Years,  and  afterwards 
10s.  annually,  and  the  firft  three  Years  he  recovers  by  Affize,  as  he  well  may,  and  after  the  \.A%Vpo£\ 
three  Yeirs  he  diftrains,  and  a  Refcous  is  made,  he  fhall  have  a  Rediffeizin.     If  two  Jointenants  3°*> rorthe 
recover  in  Affize,  and  afterwards  one  of  them  dies,  or  releafes,  and  the  other  is  re-diffeized,  a 
Rediffeizin  is  maintenable  ;    but  if  there  be  two  Coparceners,  and  they  recover  in  Affize,  and 
afterwards  one  of  them  dies  without  Iffue,  or  releafes,  and  the  other  is  re-diffeized,  fhe  fhall  not 
have  a  Rediffeizin  but  only  for  the  Moiety,  the  Reafon  whereof  is  apparent.     h  And  if  the  firft  h  s_  P§  Ante  ^ 
Diffcizor  and    another  make  a  Rediffeizin,  no  Rediffeizin  lies.     i  If  a  Diffeizor  makes  a  Feoff-  mo- 
ment, and  a  Recovery  is  had  in  Affize  againft  the  Diffeizor   and  the  Tenant,  and  afterwards  the  j  s  p  2lnft 
Tenant  re  diffeizes  the  Recoveror,  he  fhall  have  no  Rediffeizin  :  See  the  Statute  of  Merton  cap.  3.  417. 
which  fays,  if  the  fame  Diffeizors  fhall  diffeize  the  fame  Plaintiff,  &c.  which  Words  are  refer'd 
to  the  Diffeizor  himfelf.     So  if  a  Recovery  is  had  againft  the  Hufband  by  Affize  upon  a  Diffeizin 

1  done 
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done  by  the  Wife  before  the  Coverture,  and  afterwards  they  re-diffeize  the  Recoveror,  no  Re- 
diffeizin lies,  for  it  appears  by  the  Affize  (but  quare  of  this)  that  the  Hufband  was  only  named 
by  Reafon  of  the  Coverture.  If  one  recovers  in  Affize  againft  the  Pernor  of  a  Rent-fervice,  and 
afterwards  he  grants  the  Homage,  and  makes  it  a  Rent-feck,  and  afterwards  the  Pernor  upon 
Demand  gets  Seizin  again,  it  feems  that  no  Rediffeizin  lies,  for  now  he  ought  to  bring  his  Affize 
alfo  againft  the  Tenant  of  the  Land,  inafmuch  as  it  is  a  Rent-feck,  and  he  was  not  a  Diffeizor 
before.  But  quart  if  the  naming  of  him  is  otherwife  than  for  Form's  Sake,  and  not  as  a  Diffeizor. 
If  one  recovers  a  Seigniory  in  Affize,  and  afterwards  the  Tenancy  efcheats,  and  he  is  oufted  by 
the  fame  Diffeizor,  he  fhall  not  have  a  Rediffeizin ;  otherwife  if  it  was  parcel  of  the  Manor. 
But  if  one  Jointenant  is  fevered  in  Affize,  and  the  other  recovers,  and  afterwards  he  who  was 
fevered  enters,  there  if  he  has  the  whole  Moiety  by  Survivorfhip,  and  is  re-diffeized,  quart  if  he 
fhall  have  a  Rediffeizin  ? 

127.  If  a   Rent-cbarge  is  granted  out  of  Land  in  Fee,  the  Heir  of  the  Grantee  fhall  have 

Election  to  bring  a  Writ  of  Annuity,  fo    fhall   the  Executor  have   Election,  if  the  Grant  be 

for  Years,  for  they  are  Privy,  and  reprefent  the  Perfon  of  their  Teftator.     For  if  a  Man  grants 

to  another  one  of  his  Horfes,  and  the  Grantee  dks  before  Election,  the  Executor  fhall  chufej 

but  if  the  Donee  had  been  outlawed,  he  fhould  not  have  forfeited  any  Horfe,  or  if  he  had  given 

all  his  Goods,  the  Donee  fhould    have  had  no  Horfe,  for  there  was   no  Property  in  him  before 

his  Election,  which  his  Executor  fhould  make,  and  not  the  Donee.     If  the  Hufband  difagrees 

to   a  Remainder,  it  feems  that  the  Wife  fhall  not  have  Dower,  otherwife  if  he  difagrees   to  a 

Defcent.     If  two  Acres  are  given,  the  one  in  Tail,  the  other  in  Fee,  the  Fleir   of  the  Donee 

fhall  make  Election  which  Acre  he  will  have  in  Fee.     So  Election  fhall  be  given   to  the  Heir  of 

*  s.p.Co.  Lite.  a  Thing  which  is  inheritable,  but  not  to  the  Grantee  or  Feoffee.     a  And  in  the  firft  Cafe  if  the 

144.  b.  Grantee  dies,  and  his  Wife  brings  a  Writ  of  Dower,  it  feems  clearly  that  fhe  fhall  be  endowed, 

and  the  Fleir  cannot  fay  that  he  will  take  it  as  an  Annuity,  for  this  Election  fhail  be  determined 

b  s  p.co.Litt.  Dy  tne  bringing  of  an  Action,  and  not  Otherwife,  wherefore  fhe  fhall  recover  Dower.     b  And  if 

*44- b.  fhe  has  Dower  of  the  third  Part  of  a  Rent  by  fuch  Recovery,  or  by  Affignment  of  the  Heir, 

it  feems  clearly  that  the  Heir  fhall  not  have  an  Annuity  of  the  other  two  Parts,  for  his  Writ  of 

Annuity  ought  to  be  brought  upon  the  Deed,  and  the  Writ  fhall  be  for  the  whole,  or  for  no 

Part,  for  it  cannot  be  apportionted,  becaufe  by  the  bringing  of  the  Annuity  he  makes  it  a  Thing 

perfonal,  which   cannot  be  apportioned.     And   therefore  if  the   Grantee  has   Parcel  of  Land 

charged  by  Defcent,  he  fhall  not  have  a  Writ  of  Annuity  for  the   whole  or  any  Part,  caufa  qua 

fupra,  but  his  Remedy  is  only  to  avow  for  the  Refidue.     So  Note  that  there  is  no  Apportionment. 

of  an  Annuity  or  Thing  perfonal.     And  therefore  if  a  Man  has  Iffue  two  Daughters,  ar.d  binds 

himfelf  and  his  Heirs  in  an  Obligation  to  the  eldeft  Daughter,  and  dies  feized  of  Land,  and  the 

Executors   are  infufficient,  the  Obligation  is  difcharged.     So  if  the  Son  has  the  Land  of  the 

Father  and  the  Land  of  another  in  Execution  upon  a  Statute-merchant,  and  the  Father  dies,  fo 

that  the  Fee  defcends  to  the  Son,  the  whole  Execution  is  difcharged  ;  and  no  Contribution  lies' 

for  the  Feoffee,  and  therefore  the  whole  Execution  is  difcharged  where  the  Conufee  purchafes  one 

Parcel,  and  another  purchafes  another  Parcel.     And  if  a  Man  is  indebted  to  J.  S.   in   20/.  upon 

Contract,  and  afterwards  he  makes  him  an  Obligation  of  10/.  of  it,  J.  S.  fhall  not  have  Remedy 

for  the  other  ro/.  for  a  Contract  cannot  be  fevered.     See  the  Cafe  in  P.  3.  H.  4.  if  a  Man  binds 

himfelf  and  his  Heirs  in  20/.  and  dies,  and  his  Executors  have  no  more  than   10/.  now  it  feems 

clearly    that   Debt  lies  againft  the  Heir  for  the  whole,  for  if  he  fhould  neceffarily  be  driven  to 

have  Execution  againft  the  Executors,  he  fhould  only  have  that  which  they  have,  and  he  fhould 

not  have  an  Action   againft  the   Heir  for  the  Refidue,  for  his  Action   fhall  not  be  apportioned. 

c  If  the  Obligor  in  20/.  having  Goods  to  the  Value  of  vol.  only,  makes  the  Obligee  his  Execu- 

trlyViowd!""   tor,  and  dies,  and  he  proves  the  Teftament,  he  may  retain  this  10/.  as  Part  of  the  Duty,  and 

i85;(i).  Wentw.  for  the  Refidue  have  an  Action  of  Debt  againft  the  Heir :    So  Note   an    Apportionment  of    a 

32,93. Godoiph.  Duty  by  the  Act  of  the  Law.     But  if  one  recovers  againft  the  Executors,  and  they  have  only 

Orph.  Leg.  115,  Affets  for   Part,  he  fhall  not  charge  the  Heir  for  the  Refidue.     Note,  if  two  Jointenants  grant 

Lwo?Teft£    a  Rent-charge,  with  Provifo  that  the  Grantee  fhall  not   charge  the  Perfon  of  one  of  them  by 

^"anv^Abr358'  ^rlt  °f  Annuity,  it  feems  that  he  fhall  not  charge  the  other.     If  a  Man  makes  a  Leafe  of  two 

387,  pi".  4.  vin.  Acres,  rendring  Rent  for   Years,  and  grants  the  Reverfion  of  the  one  Acre,  it  feems  that  the 

ttrs'M'^T""  ^ent  ^a^  ke  apportioned,  for  as  the  Contract  is  made  in  Refpect  of  the  Reverfion,  fo  fhall  it 

'"  be  fevered  in  Refpect  of  the  Reverfion.     If  a  Man  makes  a  Leafe  of  two  Acres,  rendring  Rent 

upon  Condition,  and  if  the  Condition    is  broken,  that  he  fhall  re-enter  into  one  of  the  Acres, 

and  he  accordingly  does  fo,  it  feems  in  Reafon  that  the  Rent  fhall  be  apportioned  ;  and  fo  if  the 

Condition  had   been  that  he  fhould  have  a  Fee  in  one  of  the  Acres,  which  he  accordingly  has, 

the  Rent  fhall  be  apportioned.     And  if  a  Manor,  which  is  10/.  in  Demefn,  and  10  /.  in  Services, 

is  leafed,  rendring  20/.  Rent,  there  if  the  Tenants  will   not  attorn,  he  fhall  but  pay  10/.  Rent, 

becaufe  he  has  no  Remedy  to  compel  them  to  attorn  ;  and  it  is  not  like  to  the  Cafe  where  I  leafe 

two   Acres,  in  the  one  of  which  I  have  nothing,  rendring  2  s.  there  the  Rent  is  ifluing  out  of 

the  one  only,  becaufe  I  had  no  Title  nor  Intereft  in  the  other,  whereas  he  had  in  the  Services, 

and    fo  he    might  confefs  and  avoid  the  Leafe.     And  if  a  Man  leafes  Land  and   Sheep  for  20  ' 

Years,  rendring  Rent,    and  the  Sheep  or  Land  are  evicted,  the  Rent  fhall   be  apportioned  ; 

but  if  the  Leafe  had  been  for   Life,  it  had  been  otherwife,  for  there  the  Rent  is  a  Freehold, 

which  cannot  iffue  out  of  a  Thing  perfonal,  but  in  the  other  Cafe  it  is  but  a  Contract,  for  which 

an  Action  of  Debt  lies,  which  Action  is   not  grounded  upon  a  Thing  perfonal.     But  if  I  have 

a  Leafe  for  20  Years,  which  I  grant  over  with  Stock  of  Chatties,  rendring  Rent,  by  Indenture, 

and  if  the  Rent  be  behind,  that  I  fhall  diftrain,  there  if  the  Stock  be  recovered,  the  Rent  fhall 

not  be  apportioned,  for  before  my  Recovery  the  Remedy  was  by  Diftrefs  and  Avowry,  and  not 

by 
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bv  Adtion  of  Debt,  for  then  no  Adion  of  Debt  lay,  ergo  no  Apportionment  for  a  Chattle  de- 
vefted  If  the  Seigniory  defcends  to  the  Tenant  and  his  Sifter,  or  if  the  Tenancy  defcends  to 
the  Seigniorefs  and  her  Sifter,  me  mall  not  have  Relief,  Gfr- 

128  Land  is  given  to  A.  and  B.  and  to  the  Heirs  or  their  Bodies,  and  afterwards  they  accept. 
a  Confirmation  of  the  Leffor  or  Donor  in  Fee,  and  make  a  Leafe  for  Life  to  C.  Remainder  of 
the  whole  to  A.  B.  dies  without  Iffue,  C.  dies,  and  A.  enters,  and  the  collateral  Heir  of  B. 
oufts  him  of  the  Moiety,  and  A.  brings  Affize  ..      .      "- 

1 2Q  The  Hufband  makes  a  Feoffment  of  the  Land  or  his  Wite  upon  Condition,  the  Wife 
brings  'a  Cm  in  vita,  andisbar'd,  afterwards  the  Condition  is  broken  and  the  Heir  of  the  Huf~ 
bant?  enters  and  th<*  Wife  oufts  him,  and  afterwards  the  Heir  brings  Forger  of  falfe  Deeds 
againft  the  Feoffee  for  Forgery  of  a  Releafe  of  the  Condition  before  the  Condition  broken  < 

120    If  a  Man  is  bound  to  A.  in  20/.  to  pay  10/.  to  J.  S.  and  he  releafes  to  J.  S.  20/.  which 
he  owes  him,  it  feems  that  this  is  no  Performance  of  the  Condition,  for  it  ought  to  be  a  Payment 
in  Fad      And  therefore  if  one  is  bound  to  releafe  his  Rent-charge  which  he  has  in  the  Manor 
of  Dale    and  he  purchafes  an  Acre  of  the  Manor,  now  the  whole  Rent  is  extincl,  but  yet  the 
Condition  is  not  performed,  for  it  ought  to  be  a  Releafe  in  Deed.     But  if  I  am  bound  to  infran- 
chife  my  Villain,  and  I  bring  an  AcY.on  againft  him,  there  I  have  performed  the  Condition,  for 
this  Word  (infranchife)  (hall  be  refer'd  to  a  Generality,  -viz.  to  all  manner  of  Infranchifements 
as  well  as  to  Deeds  of  Manumiffion.     So  if  I   am  bound  to  difcharge  an  Obligation  in  which  I 
am  bound  to  A    and  I  purchafe  the  Manor  to  which  A.  is  a  Villain  regardant,  this  is  a  Performance 
of  the  Condition,  lor  the  Word  {difcharge)  is  a  general  Word,  and  is  refer'd  to  all  manner  of 
difcharoes      If  I  am  enfeoffed  upon  Condition  that  I  mall  not  alien  to  J.  S.  and  I  fuffer  a  feint 
Recovery  to  him,  or  if  I  cefs,  fo  that  he  being  my  Lord  recovers  in  a  Ceffavtt,  or  if  I  acknow- 
ledge myfelf  to  be  his  Villain,    by   Reafon  whereof  he  enters,  or  if  I  make  a  Feoffment  with. 
Warranty    fo  that  this  Land  is  recovered  by  him  in  Value,  I  have  not  broken  the  Condition, 
for  it  extends  only  to  an  Alienation  in  Deed.     Note,  if  I  make  a  Gift  in  Tail,  upon  Condition 
that  the  Donee  mail  not  fuffer  a  feint  Recovery  unlefs  it  be  to  the  Benefit  of  his  Iffues,  and  af- 
terwards  in    a   feint   W7rit  he  vouches,  and  a  Recovery  is  had  againft  him,  and  he  recovers  m 
Value,  and  has  Execution,  and   that  is  to  the  juft  Value  only,  the   Condition   is  not  broken. 
And  Note  that  a  Recovery  in  Value  againft  a  Stranger  is  upon  Releafe,  the  Reafon  is,  becaufe      - 
the  Land  recovered  in  Value  is  without  Condition,  and  fo  to  their  Benefit;  quare.     But  Notey 
if  the  Donor  had  been  vouched,  it  feems  clear  that  he  mould  not  have  entered    for  when  he  is 
vouched,  and  made  a  Party  to  the  Breach  of  the  Condition,  he  fhall  not  fay  that  the  Adhon  is 
feint,  and  it  feems  that  he  cannot  enter  into  the  Warranty,  faving  the  Condition  which   is  not 
broken,  for  it  is  but  a  Poffibility  •,  but  if  he  had  an  Aftion  or  Title  of  Entry,  this  ought  to  be 
and  might  be  faved,  6  Ed.  3.  n.  Fitz.  Counterplea  de  Garranty  18. 

1 0 1    A  Feoffment  is  made  to  the  Ufe  of  J.  S.  and  afterwards  to  the  Ufe  of  the  teoffor  and 
his  Heirs,  the  Feoffor  dies,  if  his  Iffue  be  within  Age,  he  fhall  be  in  Ward,  for  the  Fee  is  not 
in  him  as  a  Remainder,  but  the  Limitation  of  the  Ufe  to  the  Feoffor  in  Fee  is  merely  void,  be- 
caufe the  Law   would  have  faid  as  much  if  nothing  had  been  fpoken  of  it  by  the  I  arty  •,  lor  it 
a  Man  makes  a  Leafe  for  Life,  Remainder  to  himfelf  in' Fee,  this  is  in  him  as  a  Reverfion,  fo 
in  the  other  Cafe.     But  if  a  Feoffment  is  made  upon  Condition  to  enfeoff  J.  S.  who  refutes,  tsV. 
the   Feoffor  may  enter,  becaufe  there  is  no  Intent  that  the  Feoffee  fhould  ever  have  the  Fee  to 
his  own  Ufe  •  But  if  the  Condition  was,  to  make  a  Gift  in  Tail  to  J.  S.  who  refufes,  fcfr.  now 
the  Feoffee  fhall  have  the  Land  to  himfelf  in  Fee,  becaufe  the  Intent  of  the  Feoffor  was  fuch, 
for  inafmuchas  the  Feoffee  was  to  make  a  Gift  in  Tail,  and  to  execute  Livery,  this  was  a  fuf- 
ficient  Caufe  for  the  Law  to  intend  that  he  fhould  have  the  Fee  in  Recompence  for  his  Labour, 
but  in  the  other  Cafe  he  is  put  to  no  fuch  Trouble,  and  fo  there  is  no  Confederation  for  which  it 
may  be  intended  that  he  fhould  have  the  Fee  to  his  own  Ufe  after  the  Tail  determined    but  that 
it  fhould  be  to  the  Ufe  of  the  Feoffor  only.     But  if  the  Feoffment  had  been  to  the  Ufe  of  the 
Feoffor  for  Life,  then  it  feems  that  the  Feoffee  fhould  have  had  the  Fee-fimple :  to his  own  Ufe, 
for  when  the  Feoffor  has  referved  and  created  a  Ufe  to  himfelf  during  his  Life,  the  Law  lays  that 
he  fhall  not  have  more  than  he  has  referved,  nor  for  a  longer  Time  than  he  has  appointed  it, 
fo  that  by  his  own  Words  he  has  excluded  himfelf  of  that  which  the  Law  would  have  grven  him, 
if  he  had  appointed  a  particular  Eftate  in  the  Ufe  to  another,  without  faying  any  Thing  of  the 
Fee      *  As  if  a  Man  makes  a  Leafe  for  Life,  referving  Rent,  and  does  not  fay  to  whom    nor  •  s.  P.  Ante  § 
how  long  it  fhall  continue,  he  fhall  have  it  to  him  and  to  his  Heirs  during  the  Eftate  for  Lite,  3* 
+  but  ifhe  had  referved  it  to  himfelf  during  his  Life,  he  fhould  not  have  had  it  longer.     Others  +  s.p.  Ant.  § 
are  of  a  contrarv  Opinion  in  the  principal  Cafe,  viz.  that  he  fhall  not  have  it  as  a  Remainder ,  39. 
for  if  a  Man  makes  a  Feoffment  without  Confideration,  it  is  clear  that  the  Feoffor  fhall  have  the 
Ufe  in  Fee,  but  if  he  appoints  any  Ufe,  there  fhall  be  no  other  Ufe  made  by  the  Law  but  only 
that  which  is  appointed.     For  if  a  Man  makes  a  Feoffment  to  the  Ufe  of  J.  S.  for  Life    and 
afterwards  to  the  Ufe  of  the  Feoffor  in  Tail,  it  is  clear  that  this  Tail  is  good,  ergo  he  had  no 
Fee  in  the  Ufe  before,  for  if  fo,  then  he  could  not  give  himfelf  a  letter  Eftate      Vide  26  H.J.  5. 
And  in  the  Cafe  of  Bucknam,  28  II.  8.  Dyer  10,  the   Feoffees  to  the  Ufe  of  Bucknam  in  Fee  at 
his  Requeft  made  a  Feoffment  over  to  the  Ufe  of  Bucknam  and  his  Wife,  and  the  Heirs  oi 
Bucknam,  who   died,  and  it  was  adjudged  that  his   Heir  fhould  be  in  Ward,  for  there  was  a 
Reverfion  of  the  Ufe  in  Bucknam,  and  not  a  Remainder,  for  it  was  the  fame  Ufe  which  was 
in  efle  before,  and  Bucknam  fhould  have  had  the  Ufe  if  nothing  had  been  fpoken  of  it,  becauie 
the  fecond  Feoffees  had  Notice  of  the  Ufe ;  but  in  the  firft  Cafe  there  is  no  Reverfion  of  the  Ufe, 
for  a  Reverfion  is  a  remnant  of  an  Eftate  which  was  in  ejfe  before  the  Creation  of  the  particular 
Eftate,  but  there  the  Ufe  in  Fee  was  not  in  efe  before  the  particular  Ufe  was  made,    Note  that 
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in  Mitford's  Cafe  Anno  31  Eliz.  B.  R.  it  was  ruled  to  be  a  Reverfion  and  not  a  Remainder,  upon 
the  Argument  of  Popham. 

132.  If  Land  is  given  to  Hufband  and  Wife,  and  to  the  Heirs  of  the  Body  of  the  Hufband, 
Remainder  to  the  Hufband  and  Wife  in  fpecial  Tail,  and  the-  Hufband  dies  without  Iffue,  and 
the  Wife  keeps  herfelf  in,  it  feems  that  fhe  fhall  be  punifhed  for  Waft,  for  the  Remainder  in 
fpecial  Tail  is  void,  becaufe  it  was  not  poflible  for  apy  Iffue  to  be  begotten  which  could  inherit 
the  fpecial  Tail,  for  as  long  as  the  Hufband  had  Iffue,  it  fhould  inherit  by  Force  of  the  general 
Tail,  and  if  the  Hufband  died  without  Iffue,  then  the  fpecial  Tail  could  not  take  Effect,  be- 
caufe the  Iffue  inheiitable  to  the  fecond  Tail  muft  be  begotten  by  the  Hufband,  fo  that  the 
greater  Eftate  tail,  viz.  the  general  Tail,  has  clearly  fruftrated  the  fpecial  Tail.  As  if  a  Man 
makes  a  Leafe  for  the  Life  of  the  Leffee,  Remainder  to  the  Leffee  for  the  Life  of  J.  S.  the  Re- 
mainder is  void.  So  if  a  Leafe  is  made  for  Life,  rendering  Rent,  and  the  Reverfion  is  granted 
to  the  fame  Leffee  for  his  Life,  it  feems  that  the  Grant  is  void,  and  he  fhall  pay  the  Rent ;  but 
if  the  Grant  of  the  Reverfion  had  been  to  another  for  the  Life  of  the  Leffee,  it  feems  that  it 
would  have  been  good,  for  he  fhould  have  had  the  Rent,  and  fhould  have  taken  a  Surrender 
without  Livery.  If  Tenant  for  Years  purchafes  the  Eftate  of  the  Grantee  for  Life,  the  Chattle 
is  merged,  but  if  Tenant  for  Life  purchafes  the  Eftate  of  the  Grantee  for  Years,  the  Chattle 
remains,  and  the  Tenant  for  Life  fhall  be  difcharged  of  the  Rent  referved  upon  the  Leafe  for 
Life  during  the  Years. 

133.  Land  is  given  in  Tail  to  the  Heirs  Males  of  the  Body  of  the  Donee,  upon  Condition 
that  if  he  dies  without  Heirs  Females  of  his  Body,  then  the  Donor  fhall  enter,  it  feems  that  this 
is  a  void  Condition,  becaufe  he  cannot  have  an  Heir  Female  whilft  he  has  an  Iffue  Male,  for 
during  that  Time  fhe  fhall  not  be  called  Heir.     a  For  if  J.  S.  has  Iffue  a  Son  and  a  Daughter, 

24Cb.Lltt'        ar)d  dies,  and  Land  is  given  to  one  for  Life,  Remainder  to  the  right  Heirs  Females  of  the  B  )dy 

of  J.  S.  begotten,  this  is  a  void   Remainder,  btcaufe  there  is  no  fuch  Perfon.     b  But  if  Land  is 

given  to  a  Man  and  to  his  Heirs  Females  of  his  Body,  &c.  and  he  has  Iffue  a  Male  and  Female^ 

there  the  Female  (hall  inherit,  for  the  Diverfity  appears.     So  in  the  principal  Cafe  the  Condition 

is  void,  but  if  the  Condition  had  been  that  if  he  died  without  Iffue  Female,  then,  &c.  it  had 

-<=  Co.  Lkt.        been  otherwife.     c  If  Land  is  given  to  a  Man  and  to  his  Heirs   Males  of  his  Body,  Remainder 

377-a'  to  his  Heirs  Females  of  his  Body,  the  Daughter  of  his  Son  fhall  not  have  the  Land,  as  it  feems. 

<j  co.  iitt.        d  So  if  Land  is  given  to   a  Man,  habendum  to  him  and   to  the  Heirs  Males  of  his  Body,  and  to 

377.  a.  him  and  his  Heirs  Females  of  his  Body,  he  fhall  have  it  as  a  Remainder,  quaere  tamen,  and  the 

.  Daughter  of  the  Son   fhall  inherit,  for,  in  the  laft  Cafe  but  one,  Littleton"  fa) 's  that  the  War- 

lU        '     ranty  of  the  Father  fhall  be  lineal  to  the  Daughter  5  and  if  both  had  been  in  fpecial  Tail,  and 

his  Wife  had  died,  he  having  Iffue  a  Female  only,  the  fecond  Eftate-tail  fhould  be  executed, 

and  he  not  Tenant  after  Poffibility.     If  Land  is  given  to  a  Man  and  to  his  Heirs  Males  of  his 

Body,  and  to  his  Heirs  Females  of  his  Body,  it  feems  that  if  he  has  Iffue  a  Male  and  a  Female, 

they  fhall  take   by  Moieties  feverally   by  Defcent.     So  if  a  Woman  has  three  Sons  by  feveral 

Hufbands,  and   Land    is  given  to  her  and  to  her  Fleirs  of  the  Bodies  of  the  firft  and   fecond 

Hufband  begotten,  the  two  Sons  fhall  take  feverally  by  Moieties,  as  it  feems,  and  yet  there  was 

but  one  Eftate  in  the  Wife.     If  a  Man  gives  Land  in  Frank-marriage  with  his  Daughter,  and 

al'fo  with  another  Woman  who  is  his  Coufin,  to  one  Man,  they  fhall  take  by  Moieties,  viz.  they 

fhall  ail  be  Jointenants,  and  the  Man  and  his  Wife  fhall  have  an  Eftate-tail  in  the  one  Moiety, 

and  the  Man  and  his  other  Wife  fhall  have  an  Eftate-tail  in  the  other  Moiety. 

134.  f  If  a  Man  grants  to  another  20^.  or  a  Robe  yearly  at  the  Feaft  of  EaSier,  there  at 
f36Mb.  937Eda 4'  the  Day  or  before  the  Day  it  fhall  be  in  the  Eleftion  of  the  *  Grantor  to  pay  which  of  them  he 
iitz.  Dette  89.  wjU5  becaufe  -the  Thing  has  Continuance,  and  if  an  Obligation  be  made  for  the  fame,  the  Obligor 
£?", 3**i.  4-  fhall  have  ElecHon  after  the  Day.  g  But  if  a  Man  grants  to  another  out  of  his  Wood  20  Loads 
4.  b.  uro.  Dette  Q£  \Y00d  or  20  >Oaks  yearly  at  the  Feaft  of  Chrifimas,  there  after  the  Day  and  alfo  at  the  Day 
Fh°'.Affizei375.  it  feems  to  be  at  the  Election  of  the  Grantee  to  take  the  one  or  the  other,  notwithftanding  it  is 
piowd.  i3  (f).  a  xhing  of  Continuance,  becaufe  it  lies  in  prendre,  in  which  Cafe  the  Grantor  has  nothing  to  do  : 
sco.^y.'a.5-3'  So  that  there  is  a  Diverfity  between  a  Thing  which  confifts  in.!» Payment  and  in  prendre.  13  Ed, 
TWi^f  Pre  4-  4-  b>  h  If  a  Leafe  is  made  for  Life,  referving  a  Rent  or  a  Robe,  at  the  Day  it  fhall  be  in 
ctl\'°.  the  Eledion  of  the  Leffee  to  pay  which  he  will,  and  after  the  Day  it  fhall  be  in  the  Election  of 
*  in  the  o -in    t^1?  Leffor  to  have  which  he  will. 

nai  k  is/ti."f '  135.  Land  is  given  to  Hufband  and  Wife,  and  to  the  Heirs  of  the  Hufband,  he  makes  a 
Gr^.;  but  by  Feoffment  with  Warranty,  and  dies,  the  Wife  brings  a  Cui  in  vita,  and  the  Feoffee  vouches, 
pay)  which&h-  and  recovers  in  Value  by  Reafon  of  the  faid  Warranty,  it  feems  that  after  the  Death  of  the  Wife 
^nd  btethe°fubV'  he  ma^  VOLlch  agam  Dy  Reafon  of  the  Warranty  aforefaid.  So  if  the  Wife  brings  a  Writ  of 
foment  Matter,  Dower,  and  the  Feoffee  vouches  by  Reafon  of  the  Warranty,  after  the  Death  of  the  Wife  he  fhall. 
1  kihi* toTe  an  vouch  again  by  Reafon  of  the  Warranty,  becaufe  the  Voucher  and  Recovery  in  Value  was  only 
Error  of  the  in  Refpeft  of  the  Freehold;  but  if  he  had  once  recovered  in  Value  a  Fee-fimple,  he  fhould  never 
Prefs"  vouch  by  Reafon  of  the  firft  Warranty,  for  he  has  the  Effecl  of  it,  and  alfo  the  Warranty  is  gone 

g  s.  p.  Co.  utt.  w'th  the  Eftate.  But  if  a  Tenant  in  Frank-marriage  recovers  in  Value,  he  fhall  vouch  again, 
145. a.  a  60.  as  it  feems,  otherwife  it  is  of  Tenant  for  'Life.  Tenant  in  Tail  to  the  Heirs  Females,  Remain- 
37'a'  der  to  him  in  Fee,  makes  a  Feoffment  with  Warranty,  and  dies,  the  Heir  Female  recovers,  and 

t>s  p  Co  Lin  tne  ^'e°ffee  recovers  over  in  Value,  he  fhall  vouch  again  after  the  Tail  is  expired,  by  Reafon  of 
145.  a.  4  Co.      the  firft  Warranty. 

37- a-  136.  If  there  be  Tenant,for  Life  of  three  Acres,  and  the  R.everfion  of  them  is  granted,  and 

the  Tenant  for  Life  furrenders  one  Acre  to  the  Grantee,  he  fhall  be  feized  of  this  Acre  in  Fee, 
and  this  fhall  countervail  an  Attornment  in  this  Acre,  and  in  no  more,  becaufe  it  i?  but  an  At- 
tornment in  Law:  But  if  he  had  attorned  for  the  one  Acre  by  Parol,  this   had  been  an  Attorn- 

2  ment 
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ment  for  the  whole,  for  if  he  had  attorned  to  one  Grantee,  this  had  been  an  Attornment  to  both, 
as  if  the  Lord  takes  Cognifance  of  one  Feoffee,  thereby  he  takes  Cognifance  of  ah.  And  if  there 
is  Lord  and  Tenant,  and  the  Lord  grants  his  Seigniory  and  the  'tenant  enfeoffs  the  Grantee  of 
one  Acre  the  Seigniory  is  extinft  as  to  this.  And  it  feems  that  if  a  Man  brings  a  Quid  juris 
clmat  to  have  Attornment  of  three  Acres,  and  pending  the  Writ  he  enters  into  one  of  the 
Acres,  he  has  not  abated  his  Writ  for  the  Refidue.  >  . 

127    The  Diffeizee  dies,  leaving  a  Son  and  a  Daughter  by  one  Venter,  and  a  Son  by  another 
Venter,  the  Son  enters   upon  the  Heir  of  the  Diffeizor  who  is  in  by  Defcent,  and  dies  without 
LTue,  and  the  Daughter  enters,  it  feems  clearly  that  me  is  not  remitted    becaufe  flie  is  not  Heir 
to  the  Father    andliere  the  Pofieffion  of  the  Brother  was  no  fuch  Poffefllon  as  made  the  Sifter  to 
be  Heir,  becaufe  it  was  by  Wrong,  for  which  Reafon  it  feems  that  the  youngeft  Son  (hall  have  an 
/>  ftlon  aaainft  her.     If  a  Man  makes  a  Leafe  for  Life,  and  dies,  and  the  elded  Son  grants  the 
Peverfion  m  Tail,  and  dies  without  iffue,  and  the  Grantee  dies  without  Iffue    it  kerns  that  the 
Sifter  (hall   have  the  Reverfion,  and  not  the  youngeft  Son    for  the  Reverfion  in  Fee  is  now 
expectant  upon  the  laft  Eftate,  and  the  Heir  of  the  Brother  fhall   have  it,  becaufe  he  made  the 
laft  Eftate.     And  if  a  Man  has  Iffue  a  Son  and  a  Daughter  by  one  Venter    and  a  Son  by  another 
Venter,  and  dies  feized,  and  the  eldeft  enters,  and  makes  a  Leafe  for  Life,  and  the  Wife  of  the 
Father  recovers  Dower  againft  the  Leffee,  and  the  Son  dies    the  Daughter  fhall   have   the  Re- 
verfion, and  not  the  youngeft  Son,  caufa  qua  fupra:  But  if  the  Tenant  for  Life  dies ;  af er -the 
Death  of  the  Son,  and  during   the  Life   of  the  Tenant  in  Dower,  then  qu*re -who  fhall  have 
the  Reverfion,  the  Son  or  the  Daughter  ?     And  if  a  Man  makes  a  Leafe  for  Life,  and  has  Iffue 
a  Son  and  a  Daughter  by  one  Venter,  and  a  Son  by  another  Venter,  and  dies,  and  the  Son  dif- 
feizes  the  Tenant  for  Life,  and  dies,  and  afterwards  the  Tenant  for  Life  dies    the  youngeft  Son 
fhall  have  the  Land  from  the  Daughter,  which  Cafe  is  put  in  w  Book  of  Affixes,  and  the  prin- 
cipal  Cafe  there   is,  if  the  eldeft  Son  endows  his  Mother,  and  dies,  fhall  the  youngeft  Son    or 
the  collateral  Heir  of  the  eldeft,  have  the  Land  after  the  Death  of  the  Tenant  in  Dower  ?     And 
it  feems  that  if  the  Tenant  holds  of  the  Mefne  by  10  s.  who  holds  over  by  5;.  and  the  !  ord 
orants  his  Seigniory  to  the  Tenant  in  Fee  upon  Condition,  and  afterwards  the  Mefne  dies,  .leaving 
I  Son  and  a  Daughter  by  one  Venter,  and  a  Son  by  another  Venter,  and  the  Son  is  feized  of  the 
Surplufage,  and  dies  without  Iffue,  and  the  Sifter  has  it,  and  afterwards :  the  Lord  has  his  Seig- 
niory a£in  by  Reafon  of  the  Condition  broken,  in  this  Cafe  the  Sifter  fhall  hold  the  Ss.  and 
the  youngeft  Son  fhall  have  the  entire  Seigniory,  and  the  Refidue  of  the  Rent.     $u*re  bene 

'  i'.8.  T-  S.  dies,  leaving  Iffue  two  Daughters,  and  the  one  is  attainted  of  Felony,  and  a  Leafe 
is  made  for  Life,  Remainder  to  the  right  Heirs  of  J.  S.  it  feems  that  the  other  Daughter  fhalL 
take  nothing  in  the  Remainder,  becaufe  fhe  who  is  attainted  is  alive,     tor  it  J.  b.  has  a  son* 
and  dies,  and  the  Son  is  attainted  of  Felony,  and  a  Leafe  is  made  for  Life,  Remainder  to   he 
riaht  Heirs  of  J.  S.  this  Remainder  is  clearly  void,  and  the  Fee  continues  in  the  Perfon  of  the 
Leffor,  for  he  has  appointed  the  Remainder  to  one  who  is  not  in  mum  natura-,  and  then  for 
the  fame  Reafon  that  the  Remainder  is  void  in  this  Cafe,  it  is  alfo  void  in  the  firft,  for  one  of 
the  Daughters  alone  is  not  Heir,  and  the  Remainder  cannot  be  divided  into  Moieties,    tor   the 
other  Daughter  fhall  either  take  the  whole  Remainder  or  noTart  of  it,  and  the  Daughter  who  is 
attainted  cannot  be  called  the  Moiety  of  the  Heir,  for  which  Reafon  the  other  Daughter  fhall 
take  nothing     And  therefore  if  a  Man   makes  a  Gift  in   Tail,  rendnng  to  him  during  his  Life 
oqs    Rent,&and  after  his  Death,  if  his  Heir  be  of  full  Age,  40  j.   to  him   and   to    his  Heirs, 
now  if  he  dies,  leaving  Iffue  two  Daughters,  the  one  within   Age    the  other  of  full  Age    the 
Donee  fhall  hold  only  by  Fealty,  for  inafmuch  as  both  the  one  and  the  other  is  his  Heir,  and  the 
one  is  not  of  Age,  ergo  his  Heir  is  not  of  Age,  and  therefore  feeing  that  the  Condition  is  not 
performed,  the  Donee  fhall  hold  by  Fealty  only,  for  if  he  had  faid  nothing  of  any  Tenure  after 
his  Death    the  Donee  mould   have   held    by  Fealty  only,  and  then  when  he  referves  the  40  s. 
upon  Condition  to  be  afterwards  performed,  which  is  never  performed,  it  is  the  fame  as  if  he 
had  never  fpoken  of  any  Refervation,  in  which  Cafe  the  Donee  fhould  have  held  by  Fealty,  and 
fo  fhall  he  now  :  But  if  one  of  the  Daughters  had  been  born  out  of  the  Kings  Allegiance   then 
the  other  fhould  have  taken  the  whole  Remainder,  for  fhe  who  was  born  out  of  the  King  s  Alle- 
giance was  never  Heir.     And   when  the  one  is  attainted,  and  afterwards  the  Father  dies,  the 
Moiety  of  the  Land,  which  defcends,  efcheats,  and  the  other   Daughter  fhall  have  the  other 
Moiety  by  Defcent  clearly,  and  this  by  the  Aft  and  Appointment  of  the  Law  in  Favour  of  the 
Defcent      But  when  a  Man   has  appointed  a  Capacity  to  take,  and  that  Capacity  cannot  take 
according  to  his  Appointment,  then  the  Thing  appointed  does  not  pais  as  a  Remainder  to  the 
right  Heirs  Females  of  J.  S.  who  is  dead,  leaving  a  Son   and  a  Daughter,  but  it  is  a  void  Re- 
mainder, for  file  is  not  Fleir.     So  note  an  apparent  Diverfity.  _ 

10a.  Lord,  Mefne,  and  Tenant,  each  holds  by  Fealty  and  12  d.  the  Mefne  is  outlawed  for 
Felony,  the  Lord  confirms  the  Eftate  of  the  Tenant  to  hold  by  id.  the  Heir  of  the  Mefne 
reverfes  the  Outlawry  by  Error,  and  diftrains  and  avows  for  12  d.  in  this  Cafe  there  feems  to  be 
a  Diverfitv,  viz.  if  the  Tenant  dies  without  Heir,  the  Law  cafts  the  Poffeffion  of  the  Tenancy 
upon  the  Lord,  fo  that  he  has  the  Poffeffion  in  Law  before  any  Entry;  but  if  the  Tenant  is 
attainted  of  Felony,  he  fhall  not  have  the  Poffeffion  in  Deed  or  in  Law  before  Entry,  for  ir 
the  Tenant  continues  20  Years  in  Poffeffion  after  the  Attainder,  he  fhall  be  called  Tenant;  then 
here  the  Law  did  not  call  the  Poffeffion  of  the  Mefnalty  upon  the  Lord,  further,  *  it  teems 4 $.  ^  Jtearf 
clearly  that  if  there  be  Lord,  Mefne,  and  Tenant  by  Service  ut  fupra,  and  the  Lord  confirms  Co.  Li«.  305. 
the  Eftate  of  the  Tenant  to  hold  by  1  d.  this  Confirmation  is  clearly  void,  becaufe  there  ougnt 
to  be  Privity,  which  fhall  be  an  immediate  Tenure  where  the  Confirmation  enures  to  abridge 
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the  Tenure,  as  if  Tenant  for  Life  makes   a   Leafe  for  Years,  and  he  who  has   the  Fee  confirms 
the  Eftate  of  the  Leffee  in  Fee,  this  Confirmation  is  void,  as   to  enlarging  his  Eftate,  for  Want 
of  Privity.     So  if  Tenant  in  Tail  leafes  for  his  own  Life,  and  the  Donor  confirms  the  Land  to 
the  Leffee  in  Fee,  this  is  no    Enlargement  of  his   Eftate.     So  fhall  it  alfo  be  if  in  thefe  Cafes 
»  Sec  according-  a  *  Releafe  in  Fee  be  made   to  the  Leffees,  or  if  in  the  other  Cafe  the  Lord  paramount  releafes 
to  Leffee^o'0^  to   the  Tenant  to   hold  by  id.  b  for  where   a  Releafe  or  Confirmation  enlarges  the  Eftate   or 
Years  of  Leffee    abridges   the  Tenure,  there  ought  to  be  Privity.     Then  in  the  principal  Cafe  the  Confirmation 
forLife,Litt.     ^.j  en(Jre  tQ  prove  his  Agreement  to  the  Efcheat,  or  otherwife  it  would  be  void,  which  the  Law 
will  notfufferit  to  be,  and  it  fhall  enure  only  upon  the  Abridgment  of  the  Mefnalty,  and  not  of 
b  s- P- c°-fL|!tt-  the  Seigniory,  for  the  Mefnalty  only  was  in  Poffeffion,  becaufe  it  had  merged  the  Seigniory  for 
the  Time.     But  if  the  Mefne  had  granted  the  Mefnalty  to  the  Lord  pur  auter  vie,  and  after- 
wards the  Lord  had  made  the  Confirmation  ut  fupra,  and  then  the  Cejiuy  que  vie  had  died,  there 
it  feems  that  the  Mefnalty  fhould  have  been  but  i  d.  for  the  Fee-fimple  of  the  Seigniory  was  not 
in  Sufpence,  becaufe  he  had  but  an  Eftate  for  Life  in   the  Mefnalty,  and  therefore  the  Confir- 
mation er0es  as  well  to  the  Seigniory  as  to  the  Mefnalty.     But  in  the  principal  Cafe  he  had  a  Fee 
in  the  Mefnalty,  as  if  he  had  accepted  an  Eftate  in  Fee  of  it  upon  Condition,  or   had  diffeized 
the  Mefne,  in  which  Cafe  he  could  not  grant  over  the  Seigniory,  and  confequently  the  Confir- 
mation fhall  not  enure  to  the  Seigniory,  but  only  to  the  Mefnalty.     And  therefore  if  the  Mefne 
had  died  without   Heir,  his  Wife  being  priviment  enfeint,  and  the  Lord  had  made  the  Confir- 
mation ut  fupra,  and  afterwards  the  Iffue   had  been  born,  the  Confirmation  fhould  have  been 
fruftrated,  fo  here.     But  if  the  Lord  had  releafed  all  his  Right  in  the  Tenancy,  this  would  have 
gone  as  well  to  the   Seigniory  in  Sufpence  as  to  the  Mefnalty.     As  if  the  Tenancy  is  given  to 
the  Lord  and  to  another,  and   the  Heir  of  the  other  and  the  Lord  releafe  all  their  Right  in  the 
Land  to  another,  this  goes  to  the  Land  and  alfo  to  the  Seigniory.     But  if  the  Mefne  had  granted 
his  Mefnalty  to  the  Tenant  upon  Condition,  and  afterwards  the  Lord  had  made  the  Confirma- 
tion ut  fupra,  it  feems  clearly  that  this  fhould  have  gone  to  the  Mefnalty,  becaufe  there  the  Seig- 
niory was  in  effe.     And  if  the  Mefnalty  is  recovered  by  erroneous  Judgment,  and  afterwards  the 
Lord  releafes  to  the  Tenant,  quare  if  he  fhall  have  Error  ? 
e  see  this  Point       14.0.  c  If'  the  Tenant  vouches,  and  at  the •  fequatur  fub  fuo  periculo  the  Tenant  artd  the  Vouchee 
refolvedCo-Lltf- make  Default,  whereby  the  Demandant  has  judgment  to  recover  againft  the  Tenant,  and  after- 
that  the  Tenant  wards  he  brings  a  Sdre  facias  againft  the  Tenant  to  execute  the  Judgment,  if  the  Tenant   fhall 
Wanamiacbar-  ^ave  a  Warrantia  Chart  a  againft  the  Vouchee  is  the  Queft.on.     d  But  if  a  Stranger   brings  a 
*<e.  Precipe  quodreddat  againft  the  Tenant,  it  feems   that   he   fhall   vouch  again,  for  by  the  firft 

as.  p.  Co. Litt.  Voucher,  and  by  the  Judgment  given  againft  the  Tenant,  the  Warranty  was  not  annulled,  nor 
jc2.  a.  393. a.  tne  Poffeffion  of  the  Tenant.  e  But  if  the  Tenant  has  Judgment  to  recover  in  Value  againft 
•  s.p.  Co.  Litt.  the  Vouchee,  he  fhall  never  vouch  again  by  Reafon  of  that  Warranty,  for  the  Warranty  has 
io2.  a.  393.  a.  jo^.  jts  porce  inafmuch  as  he  has  Judgment  to  have  in  Value  by  Reafon  of  it,  and  if  he 
fhould  recover  in  Value  again,  he  would  have  two  Recompences  by  Reafon  of  one  Warranty. 
It  was  held  clearly  that  if  the  Tenant  has  Judgment  againft  the  Vouchee,  he  fhalf  have  in  Value 
f  But  fee  that  no  Land  but  that  which  the  Vouchee  had  at  the  Time  of  the  f  Judgment  given  againft  him. 
the  Recovery  in  And  Note,  g  upon  a  Summoneas  ad  warrant izandum  if  the  Sheriff  returns  the  Vouchee  warned, 
^Larl'/swhich  anc^  ne  makes  Default,  the  Tenant  fhall  have  a  Capias  ad  valentiam,  and  fhall  recover  in  Value, 
the  vouchee  has  but  if  he  returns  that  he  has  nothing,  then  after  the  Sicut  alias  and  Pluries  a  Sequatur  fub  fuo 
the'volcher^  pwiwlo  fhall  iffue,  and  there  if  the  Vouchee  makes  Default,  the  Tenant  fhall  not  have  Judgment 
f.  n.b.  134.it.  to  recover  in  Value,  for  the  Warranty  is  not  confcffed,  and  it  is  afcertained  that  he  has  nothing, 
a88inch  2w>     bu,-  }n  the  Capias  ad  valentiam  it  appears  that  he  has  Affets. 

141.  A  Rent-charge  is  granted  out  of  Land  to  A.  in  Tail,  to  the  Ufe  of  J.  S.  and  his  Heirs, 
the  Rent  is  behind,  the  Donee  dies  without  Iffue,  and  J.  S.  brings  Debt  for  the  Arrears. 
io°i.'b.  393.  C  142.  If  two  Acres  defcend  to  J.  S;  and  a  Stranger  abates  into  the  one,  and  J.  S.  enters  into 
the  other  in  the  Name  of  both,  it  feems  that  this  fhall  not  gain  the  Poffeffion  of  the  Acre  in 
which  the  Abatement  was  made,  but  if  he  had  entered  into  the  Acre  in  which  the  Abatement 
was  made  in  the  Name  of  both,  it  feems  that  this  fhould  have  gained  the  Poffeffion  of  both. 
If  an  Infant  makes  Livery  by  View,  it  feems  that  he  fhall  not  have  an  Affize  if  the  Feoffee  enters, 
for  it  is  more  than  a  Livery  in  Law. 

143.  If  a  Record  of  the  Common  Bench  is  pleaded  in  any  other  of  the  King's  Courts,  and 
it  is  neceffary  to  be  fhewn,  it  ought  to  be  exemplified  under  the  Great  Seal  of  England,  and  the 
Seal  of  the  Court  is  not  fufHcient ;  but  if  it  be  pleaded  in  the  fame  Court,  viz.  in  the  Common 
Bench,  there  if  the  Exemplification  under  the  Seal  of  the  fame  Court  be  fhewn,  it  is  fufneient, 
for  in  the  one  Cafe  there  is  the  Claufe  Tefte  meipfo,  and  in  the  other  Tejle  the  Chief  Juftice. 
28  Aff.pl.  14.  6  Eliz.  Dyer  228. 

144.  If  a  Man  has  a  Mill  or  a  Houfe,  which  falls  down,  and  he  builds  it  up  again,  and  a 
Nufance  is  raifed  before  the  Re-building  of  it,  it  feems  clearly  that  he  fhall  not  have  an  Affize  of 
Nufance,  nor  can  he  abate  it,  becaufe  it  was  not  done  to  the  Nufance  of  his  Freehold,  for  his 
Freehold  was  not  then  in  effe,  but  the  Nufance  is  elder  than  the  Freehold,  It  feems  to  be  all 
one  if  the  Nufance  had  been  raifed  in  the  Time  of  the  firft  Houfe. 

145.  If  a  Man  makes  a  Leafe  for  Years,  having  oufted  the  Termor  for  Years,  and  the  firft 
Termor  releafes  to  the  fecond  Termor,  it  feems  clearly  that  the  firft  Leffor  may  enter,  and  have 
the  Land  againft  the  Termors  prefently,  for  by  the  Releafe  the  Right  of  the  firft  Termor  is 
merged  and  extinct,  as  much  as  if  a  Rent-charge  be  releafed  to  the  Diffeizor,  and  the  Releaie 
fhall  not  fortify  and  make  good  the  Eftate  of  the  fecond  Termor  for  the  Time  of  the  firft 
Term,  for  if  the  firft  Leafe  was  for  20  Years,  and  the  fecond  but  for  1  Year,  yet  by  the  Releafe 
of  the  firft  Leffee  to  the  fecond  Leffee  the  whole  firft  Term  fhould  be  determined  and  extinct. 
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But  if  the  firft  Leffee  had  been  Tenant  for  Life,  and  being  diffeized  had  releafed  to  the  Diffeizor, 
no"/riurin<y  his  Life  the  Leffor  could  not  have  entered,  but  otherwife  where  he  is  Tenant  for 
Ye  V  forln  the  one  Cafe  the  Diffeizor  had  the  Freehold  in  him,  which  might  well  be  made  firm, 
bvi  in  the  other  Cafe  he  had  no  Term  for  Years  in  him. 

146  If  a  Man  makes  a  Feoffment  of  a  Manor,  faving  to  him  an  Acre  for  20  Years,  it  feems 
that  the  Feoffor  has  a  Fee  in  it,  and  nothing  of  it  paffes,  for  it  cannot  pafs  by  Livery,  nor  can 
it  pafs  to  the  Leffor  himfelf  or  be  faved  by  him  for  a  certain  Time,  for  then  he  would  have  a 
Leafe  for  Years  without  a  Lefior,  which  cannot  be. 

jaj  If  a  Man  is  enfeoffed  of  20  Acres,  viz.  of  one  of  them  to  the  Ufe  of  J.  S.  and  it  1S 
not  certainly  (hewn  which  Acre  that  fhall  be,  it  feems  that  J.  S.  fhall  take  no  Advantage  of  this 
Feoffment,  becaufe  the  Poffeffion  cannot  be  executed,  for  it  is  not  certain  which  Acre  fnall  pafs 
to  J  S.  and  J.  S.  fhall  not  have  Election  becaufe  he  was  not  Privy. 

148.'  If  the  Diffeizor  makes  a  Leafe  for  Life,  and  dies,  it  feems  that  the  Lord  is  compellible 
to  avow  upon  the  Heir  of  the  Diffeizor,  but  if  the  Diffeizor  makes  a  Gift  in  Tail,  and  the 
Donee  dies,  and  his  Iffue  enters,  the  Lord  is  not  compellible  to  avow  upon  the  Donor,  viz,  the 

149.  Notwithftanding  the  Hufband  cannot  give  any  Thing  to  his  Wife  immediately,  yet  if 
a  Diffeizorefs  makes  a  Leafe  for  Life,  Remainder  to  herfelf  in  Tail,  Remainder  to  J.  S.  in  Fee, 
and  afterwards  intermarries  with  the  Diffeizee,  who  releafes  to  the  Tenant  for  Life,  it  fhall  enure 

150.  If  Land  is  given  to  one  for  Life  to  the  Ufe  of  J.  S.  and  his  Heirs,  J.  S.  has  a  Fee 
determinable  upon  the  Eftate  for  Life,  for  at  the  Common  Law  if  Land  had  been  given  to  one 
for  Years  or  for  Life  to  the  Ufe  of  J.  S.  in  Fee,  there  is  no  Queftion  but  that  the  Heirs  of 
J.  S.  mould  have  had  it  for  the  Life  of  the  Tenant  for  Life  or  during  the  Years,  and  it  was  not 
like  to  any  other  fuch  Eftate  by  the  Common  Law.  Then  here  the  Law  does  not  alter  the  Eftate, 
and  if  Tenant  in  Fee-Simple  recovers  in  Value  an  Eftate  for  Life,  it  is  clear  that  this  fhall 
defcend  to  his  Heir.  So  an  Inheritance  (hall  be  determinable  upon  an  Eftate  for  Life.  Bat 
there  Note,  it  does  not  appear  that  the  Eftate   is   recovered  until  the  Death  of  the   Tenant 

for  Life.  ,  .  . 

151.  If  an  Infant  Diffeizor  makes  a  Feoffment,  and  the  Feoffee  dies  feized,  and  his  Heir 
enters,  to  whom  the  Diffeizee  releafes,  yet  the  Infant  fhall  have  a  Bum  fuit  infra  cetatem,  &c. 
and  fhall  recover,  becaufe  he  demands  the  Poffeffion,  to  which  he  has  more  Right  than  the 
Diffeizee,  and  the  Tenant  ought  to  anfwer  to  the  Demife,  not  to  the  Right.  As  if  the  Heir 
of  the  Diffeizor  who  is  in  by  Defcent  brings  an  Affize  againft  his  Diffeizor,  it  is  no  Plea  for  him 
to  plead  the  Releafe  of  the  Diffeizee,  for  he  demands  the  Poffeffion,  to  which  he  had  more  Right 
than  the  Diffeizee.  So  if  the  Diffeizor  recovers  in  Affize  by  erroneous  Judgment  againft.  _  his 
Diffeizor,  and  the  Diffeizee  releafes  to  him  who  has  recovered,  and  afterwards  the  other  brings 
Error,  it  is  no  Plea  for  him  to  plead  the  Releafe,  for  the  Intent  of  the  Suit  is  to  corred  the 
Errors  in  the  Record.  And  therefore  if  a  Mefnalty  equal  to  the  Seigniory  is  recovered  by  erro- 
neous Judgment,  and  afterwards  the  Tenant  enfeoffs  the  Lord  paramount,  yet  a  Writ  of  Error 
lies.  But  if  Tenant  pur  auter  vie  brings  a  Writ  of  Error  upon  a  Recovery  againft  him  in  an 
Action  real,  it  feems  to  be  a  good  Plea  to  plead  the  Death  of  Ceftuy  que  vie,  becaufe  there  is  no 
Poffibility  for  his  ancient  Eftate  to  be  revived,  but  in  the  other  Cafe  ihe  Feoffment  may  be  de- 
feafible,  and  fo  the  ancient  Eftate  may  be  revived,  and  fo  is  the  Diverfity.  And  if  a  Diffeizor 
makes  a  Leafe  for  Life,  and  the  Leffee  makes  a  Feoffment,  and  the  Feoffee  gets  the  Releafe  of 
the  Diffeizee,  and  the  Diffeizor  brings  a  Writ  in  confimili  cafu,  he  fhall  recover,  as  it  feems, 
but  if  the  Heir  of  the  Feoffee  in  by  Defcent  gets  the  Releafe,  it  is  clear  that  the  Diffeizor  may 
have  the  Action,  and  in  both  Cafes  it  feems  that  the  Tenant  ought  to  anfwer  to  the  Demife, 
and  not  to  the  Right  of  the  Land.  And  where  in  the  Cafes  above  the  Poffeffion  is  taken  from 
him  to  whom  the  Right  was  releafed,  it  feems  that  he  fhall  not  maintain  a  Writ  of  Right, 
becaufe  the  Poffeffion  is  removed.  As  if  the  Diffeizor  enters  upon  his  Feoffee  for  Condition 
broken,  the  Feoffee  fhall  not  have  a  Writ  of  Right,  altho' he  had  the  Right  of  the  _  Diffeizee 
releafed  to  him  before  the  Condition  broken.  So  if  the  Diffeizee  enters  upon  the  Heir  who  is 
in  by  Defcent,  and  makes  a  Feoffment,  or  releafes  to  the  Diffeizor  of  fuch  Heir,  and  the  Heir 
enters  again,  or  if  one  who  has  Title  brings  a  Formedon  in  Remainder  againft  an  Abator,  and 
recovers  by  Default,  and  afterwards  makes  a  Feoffment  and  after  that  the  Abator  reverfes  the 
Judgment  by  Writ  of  Difceit,  and  enters,  as  the  Cafe  is  in  9  H.  7.  25.  in  all  thefe  Cafes  and 
the  others  he  to  whom  the  Releafe  was  made  or  the  Right  given  fhall  not  have  a  Writ  of 
"Ripht,  but  it  fhall  go  in  Advantage  of  him  who  removes  the  Poffeffion,  formafmuch  as  the 
orxhad  a  Right  in  Poffeffion,  and  has  recontinued  it,  this  fhall  draw  the  very  Right  to  him,  and 
the  Right  by  itfelf  fhall  not  be  left  in  the  other,  but  the  very  Right  of  the  Land  fhall  enfue  the 
Right  of  the  Poffeffion,  and  fo  fhall  run  in  Advantage  of  the  Tenant.  Note,  in  all  the  foregoing 
Cafes  the  Right  came  after  the  Poffeffion,  but  if  the  Right  was  before  the  Poffeffion,  and  then 
the  Poffeffion  is  removed,  the  Right  fhall  remain  in  the  Perfon  to  whom  it  was  given,  and  he 
fhall  have  a  Writ  of  Right.  As  if  the  Heir  of  the  Diffeizor  who  is  in  by  Defcent  makes  a 
Feoffment,  and   divers   Feoffments   are  made,    and   afterwards  the  Land  comes   again  to  the 

Heir,  and  the  *  Diffeizee  enters  upon  him,  and  he  oufts  him,  now  if  the  Diffeizee  brings  a#  Inthe0r;gi. 
Writ  of  Right  of  his  firft  Poffeffion,  he  fhall  be  greatly  delayed  by  the  vouching  of  the  Feoffees,  nai  it  is  f^i- 
but  he  may  have  a  Writ  of  Right  of  the  laft  Poffeffion  which  he  had  by  Diffeizin,  and  ouft  all  ^(bf^t 
the  Vouchers,  and  altho'  the  Poffeffion  was  removed,  yet  this  is  not  material,  for,  as  Littleton  of  the  Preft. 
fays,  the  Effect  of  the  Writ  is  the  mere  right.  So  he  in  Remainder,  as  Littleton  fays,  fhall  have 
a  Writ   of  Right,  caufa  qua  fupra.     So  Note  where  the  Right   is  in  one  before  the  Poffeffion 
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which  is  removeable.     It  was  faid  that  if  Land  is   given  to  A.  for  Life,  Remainder  to  B.  for  - 
Life,  Remainder  to  the  right  Heirs  of  A.  and  A.  dies,  and  B.  enters,  and  dies,  and  a  Stranger 
abates,  the   Heir  of  A.  fhall  have  a  Writ  of  Right  of  the   Poffeffion   of  A.     And  if  Land   is 
given  to  C.  and  D.  and  to  the  Heirs  of  C.  who  dies,  and  a  Recovery  is  had  againft  D.  and  he 
dies,  the  Heir  of  C.  mall  have  a  Writ   of  Right  of  the  whole  Land,  quare.     And  if  Land  is 
given  in  Tail,  Remainder  in  Fee  to  A.  and  the  Donee  dies  without  Iffue,  his  Wife  being  pri- 
vement  enfeint,  and  he  in  Remainder   enters,    and  the   Iffue,  when   born,  oufts   him,  and  dies 
without  Iffue,  he  in  Remainder  fhall  have  a  Writ  of  Right.     If  the  Tenant  enfeoffs  the  Lord 
upon   Condition,  and  enters  for  the   Breach  thereof,  the  Seigniory  is  revived,  but  if  the  Lord 
grants  his   Seigniory  in  Fee  upon  Condition   to  one  who  has  the  Tenancy,  and  afterwards   the 
Feoffor  enters  for  the  Condition   broken  before  or  after,  there  the  Seigniory  is  gone  in  both 
Cafes,  which  proves  the  aforefaid  Diverfities.     The  Hufband  difcontinues  in  Fee,  and  takes   back 
an  Eftate  to  himfelf  and   his  Wife  for  their  Lives,  and  the  Hufband  makes  a  Feoffment  in  Fee  to 
another,  and  dies,  and  the  Wife  releafes  to  the  fecond  Feoffee,  yet  the  firft  Feoffee  may  enter 
upon  him  for  the  Forfeiture,  and  he  has  no  Remedy,  caufa  qua  fupra,  this   is  to  be  intended 
before  the  Statute  of  32  H.  8.     But  if  the  Wife   had  not  releafed,  but  the  firft  Feoffee  had 
entered  upon  the   fecond  Feoffee  for  the  Forfeiture,  it  feems  that  after  the  Death  of  the  Huf- 
band the  Wife  might  have   entered  upon  him,  becaufe  fhe  might  claim  by  the  Leafe,  and  then 
the  Entry  for  the  Forfeiture  has  avoided  the  Difcontinuance,  and  fo  fhe  might  enter  in   Refpect 
of  the  Leafe  made  by  the  firft  Difcontinuee.     If  Tenant   for  Life  is  diffeized,  and  -the  Diffeizor 
is  diffeized,  and  the  Leffor  releafes  to-  the  fecond  Diffeizor,  and  the  firft  Diffeizor  oufts  him,  he 
has  no  Remedy  by  Writ  of  Right  or  otherwife,  quod  nota. 

152.  If  the  Parfon  and  Ordinary  grant  a  Rent-Charge  out  of  the  Glebe  to  the  Patron,  it 
feems  that  the  Succeffor  fhall  avoid  it,  for  there  ought  to  be  an  exprefs  Affent  of  the  Patron  and 
of  the  Ordinary  alfo,  where  the  Succeffor  fhall  be  bound,  and  here  it  is  not  expreffed,  but  im- 
plied only.  But  if  it  was  agreed  that  the  Patron  fhould  have  fuch  Rent,  they  ought  all  to 
grant  it  to  J.  S.  who  fhould  re-grant  it  to  the  Patron.  And  in  the  principal  Cafe  if  the  Patron 
grants  it  over,  this  is  no  full  Affent,  but  the  Succeffor  may  well  avoid  it. 

153.  It  feems  that  a  collateral  Warranty  is  no  Bar  of  Execution  of  a  Recovery  in  Value, 
for  that  is  but  a  Title,  to  which  a  Warranty  does  not  extend,  any  more  than  it  does  to  bar  a 
Title  of  Entry  for  Condition  broken,  Mortmain,  Confent  to  a  Ravifher,  &c.  to  which  it  is 
clear  that  it  does  not  extend,  for  this  is  no  Action  to  demand  fuch  Lands,  atjd  forafmuch  as  the 
Action  is  not  ufeable,  he  cannot  vouch  nor  rebut  before  the  firft  Removal  of  the  Poffeffion,  and 
confequently  never.  Alfo  Conditions  and  fuch  like  Titles  are  always  in  Poffeffion  as  Rent  is, 
and  then  a  Warranty  to  the  Tenant  of  the  Land  does  not  extinguifh  them. 

154.  There  are  two  Brothers  of  the  half  Blood,  the  eldeft  releafes  with  Warranty  to  the 
Diffeizor  of  the  Uncle,  and  dies  without  Iffue,  the  Diffeizor  grants  a  Rent  to  the  Uncle  out 
of  an  Acre,  and  if  it  be  behind,  that  he  fhall  diftrain  in  that  Acre  and  in  the  Manor  of  Dale, 
the  Uncle  dies  without  Iffue,  the  youngeft  enters  into  the  Acre,  and  diftrains  and  avows  in  the 
Manor  of  Dale. 

155.  a  If  a  Man  makes  a  Leafe  for  Life,  rendring  Rent  with  Re-entry,  and  he  has  Title 
of  Entry,  and  afterwards  accepts  the  Rent,  now  he  fhall  never  enter,  for  when  he  accepts  the 
Rent,  he  does  not  accept  it  as  a  Debt,  for  he  cannot  have  an  Action  of  Debt  for  it,  but  he 
accepts  it  as  a  Rent,  and  it  cannot  be  a  Rent  but  in  Refpect  that  it  has  Continuance,  and  then 
inafmuch  as  the  Acceptance  cannot  be  called  an  Acceptance  of  the  Arrears  only,  becaufe  it  was 
not  a  Debt  nor  could  be  called  a  Debt  or  Duty  before  the  Leafe  was  avoided,  his  Title  of  Entry 
fhall  be  waived  in  a  Manner,  as  much  as  if  he  had  accepted  the  Rent  due  b  at  another  Day  of 
Payment  which  came  after  the  Condition  broken,  or  as  if  he  had  joined  in  Aid  to  the  Leffee 
being  impleaded  in  a  Praecipe  quod  reddat,  in  which  Cafes  fuch  Act  of  his  fhould  be  called  an 
Admittance  of  the  Leafe  and  a  Waiver  of  Entry.  As  if  a  c  Woman,  or  Iffue  in  Tail,  or  Infant 
accepts  a  Rent  referved  upon  a  Leafe  for  Years  by  the  Flufband  and  herfelf,  or  by  the  Tenant 
in  Tail,  Or  by  himfelf  during  his  Nonage,  the  Title  of  Entry  is  waived.  But  in  the  principal 
Cafe  if  the  Leafe  be  for  Years,  it  fhall  be  otherwife,  for  there  during  the  Leafe  it  fhall  be 
called  a  Rent  as  well  as  after,  and  fo  Note  a  good  Diverfity. 

156.  If  a  Man, for  himfelf  and  his  Heirs  grants  a  Rent  out  of  his  Land  to  J.  S.  pro  confilio 
impendendo,  and  does  not  fay  to  whom  the  Counfel  fhall  be  given,  it  fhall  be  intended  to  the 
Grantor  and  to  his  Heirs,  but  if  the  Grant  is,  pro  confilio  fibi  impendendo,  it  fhall  be  given  to  no 
other  but  to  the'  Grantor  himfelf.  But  if  Dean  and  Chapter  make  a  Leafe,  rendring  Rent  to 
them,  their  Succeffors  fhall  have  the  Rent,  altho'  it  be  not  referved  to  their  Succeffors,  becaufe 
they  never  die,  d  for  if  a  Leafe  is  made  to  them  for  their  Lives,  they  fhall  have  a  Fee. 

157.  c  A.  makes  a  Leafe  for  10  Years,  and  afterwards  makes  a  Leafe  to  another  for  10 
Years,  to  commence  after  the  firft  Term  determined,  and  the  firft  Leffee  furrenders,  it  feems 
that  the  fecond  Leffee  may  enter.  Firft,  it  feems  clearly  the  Surrender  to  the  Leffor.  Other- 
wife  it  had  been  if  the  Reverfion  had  been  granted  for  10  Years. 

158.  If  Coparceners  make  Partition,  fo  that  the  one  has  the  Seigniory,  and  afterwards  the 
Tenancy  efcheats,  and  fhe  is  impleaded  thereof,  fhe  fhall  not  have  Aid  of  her  Coparcener,  for 
Aid  fhall  never  be  granted  but  of  Land  defcended,  and  if  the  one  recovers  by  Warranty-an- 
ceftrel,  where  the  other  would  not  come  in  Aid,  flic  fhall  not  have  Aid  nor  pro  rata  thereof, 
(o  it  is  here.  Another  Reafon  is,  becaufe  the  Tenancy  is  of  more  Value  than  the  Seigniory,  and 
if  the  other  fhould  render  pro  rata,  fhe  would  be  greatly  hurt  thereby,  and  therefore  if  a 
Tenancy  efcheat-  to  a  Manor  to  which  a  Warranty  is  annexed,  there  fhall  be  no  Voucher  for  it. 
Another  Reafon  in  the  ^firft  Cafe  is,  becaufe  the  Seigniory,  whereof  the  Partition  was  made,  is 
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to  be  revived  by  the  Suit,,  if  the  Tenancy  is  fevered  from  it.  18.  H.  3.  Voucher  18,  that  if  the 
•Seigniory  is  granted  with  Warranty,  and  the  Tenancy  efcheats,  the  Warranty  does  _not  extend  to 
ir,  and  this  is  there  adjudged.     See  ocher  Books  contrary. 

159.  if  a  Woman  is  Tenant  for  Life,  Remainder  for  Years  to  J.  S.  who  marries  with  the 
Woman,  and  commits  Waft,  fhall  he  lofe  his  Land?  If  Tenant  for  Life  makes  a  Leafe  for 
Years,  and  afterwards  enters  upon  the  Termor,  and  commits  Waft,  and  the  LefTor  recovers, 
the  Leffee  fhall  lofe  his  Term.  So  if  he  recovers  in  a  Ceffavit,  the  Termor  fhall  lofe  his  Term. 
But  if  Tenant  for  Life  makes  a  Leafe  for  Years,  and  afterwards  enters,  and  makes  a  Feoffment, 
or  if  after  the  Leafe  made  he  prays  in  Aid  of  a  Stranger,  in  thefe  Cafes  the  Leffee  fhall  not  lofe 
his  Term,  becaufe  thefe  Matters  in  Deed  do  not  defeat  the  Eftate  of  the  LefTee  which  was  older 
than  the  Forfeiture  j  but  in  the  other  Cafes  altho'  the  Eftate  of  the  Termor  is  older,  yet  there 
enfues  a  Recovery  againft  the  Tenant  to  the  Freehold,  who  is  Tenant  to  the  Demandant,  and  fa 
the  Eftate  is  not  material,  with  Regard  to  the  Chattle.  And  in  the  two  J  aft  Cafes  he  fhall 
have  the  Reverfion  by  Claim,  becaufe  he  cannot  enter.  But  if  the  Reverfion  is  granted  upon 
Condition,  which  is  broken*  there  the  Reverfion  fhall  be  adjudged  in  the  LefTor  without  Claim, 
becaufe  the  Grantee  was  privy  to  the  Condition.  As  if  a  Condition  is  annexed  to  a  Feoffment, 
that  if  the  Feoffee  does  not  fuch  an  A 61,  then  he  fhall  only  have  an  Eftate  for  Life,  there  if  he 
does  not  the  Act,  the  Eftate  in  Fee  which  was  granted  is  prefently  in  the  LefTor  without  Claim, 
becaufe  he  was  privy  to  the  Condition.  But  the  Lord  fhall  not  have  a  Reverfion  granted  to  his 
Villain,  or  in  Mortmain,  or  to  his  Mother  who  confents  to  a  Ravifher,  without  Claim,  for  there 
is  no  Privity.  But  in  the  Cafes  above  if  Waft  is  brought  againft  the  particular  Tenant  by  the 
Lord  or  his  Son,  perhaps  the  bringing  of  this  Action  fhall  countervail  a  Claim.  And  Note>  that 
he  ought  to  come  upon  the  Land  and  make  Claim,  and  he  fhall  not  be  punifhed  for  fo  doing, 

any  more  than  the  3  LefTor  fhall  be  punifhed  who  comes  to  fee  if  Waft  be  done,  for  this  is  a  3  s.p.  Piowd; 
Condition  annexed  by  the  Law  to  all  thefe  Cafes,  fo  that  an  Entry  to  make  fuch  Claim  fhall  not  ff ""! InfL 
be  called    tortious  in  Law.     If  the  Heir  makes  a  Feoffment  upon  Condition,  and  afterwards the  B.ooks  there 
his  Mother  recovers  Dower,  and  after  that  the  Condition  is  broken,  quare  if  he  fhall  have  the  gin,  mt  e 
Reverfion  by  any  Way,  for  many  are  of  Opinion  that  if  a  Woman  recovers  Dower  againft  an 
Abator,  the  Heir   fhall  not  gain  the  Reverfion  by  Claim,  and  if  Tenant  for  Years   be  oufted, 
and  the  Diffeizor  dies  feized,  and  the  Termor  enters,  many  fay  that  the  DifTeizee  fhall  not  have 
the  Fee  by  Claim. 

160.  A  Woman  makes  a  Leafe  for  Life,  and  grants  the  Reverfion  to  two,  the  one  dies,  fhe 
marries  the  other,  the  Tenant  for  Life  pays  1  d.  to  the  Bailiff  of  the  Grantee  in  Name  of  At- 
tornment, and  dies,  the  Hufband  enters,  and  makes  a  Feoffment,  and  dies,  and  fhe  brings  a 
Cui  in  vita. 

161.  If  the  Patron   grants  the  next  Avoidance,  and  afterwards  he  and  the  Ordinary  and  In- 
cumbent  make  a  Leafe  of  the  Rectory  for  20  Years,  the   Incumbent  of  the  firft  Grantee  fhall 
avoid  the  Leafe,  but  if  he  dies  during  the  Leafe,  the  Leffee  fhall  have  the  Refidue  of  the  Term 
againft   his  Succeffor.     As  if  Land  is   given  to  Hufband  and  Wife,  and  to  the  Heirs  of  the 
Hufband,  and  he  makes  a  Leafe  for  Years,  and  dies,  and  the  Wife  oufts  the  LefTee,  after  the 
Death  of  the  Wife  he  fhall  have  as  much  of  the  Term  as  remains  againft  the  Heir  of  the  Huf- 
band, as  the  Cafe  is  in  5  Ed.  4.  and  the  Reafon  is,  becaufe  the  Leafe  once  took  Effect.     b  But  if  b  s.p.  accord 
a  Man   makes  a  Leafe  for  Life,  and   afterwards   makes  a  Leafe  to  another  for  Years  to  com-  BuTri  the  Au- 
mence  prefently,  there  it  is  void  both  as  to  the  LefTor  and  as  to  the  Leffee,  for  it  did  not  take  'horfties  there  cu 
Effcdt  at  the   Beginning.     If  the  Donor  diffeizes  the  Tenaht  in  Tail,  and  makes  a  Leafe  for  ScoS^ 
Years,  and  the  Tenant  in  Tail  dies  without  IfTue,  the  LefTee  fhall  have  the  Refidue  of  the  Term 

againft  the  Donor  ;  but  if  the  Tenant  in  Tail  makes  a  Leafe  for  Years,  and  the  Donor  confirms 
it,  and  the  IfTue  oufts  the  Termor,  and  dies  without  IfTue,  the  Donor  fhall  ouft  the  Termor, 
for  in  the  one  Cafe  he  derives  his  Eftate  from  the  Donor,  in  the  other  from  the  Donee,  and  fo  is 
the  Diverfity. 

162.  If  a  Leafe  is  made  for  Years,  upon  Condition  that  the  LefTee  fhall  not  grant  over  his 
Eftate  without  the  Affent  of  the  LefTor,  and  the  LefTor  aflents  that  he  fhall  grant  over  his  Eftate 
upon  Condition,  which  he  accordingly  does,  and  re-enters  for  the  Condition  broken,  after  this 
he  may  grant  it  over  without  his  Afient,  for  the  Condition  was  performed  by  the  firft  AfTent, 
See  the  Cafe  of  Affociation  32  H.  6.  10.  a. 

163.  If  the  LefTor  recovers  in  Waft  againft  the  LefTee  for  Life,  who  comes  to  the  Seigniory 
after  the  Title  of  the  Writ,  viz.  after  the  Waft  done,  it  is  clear  that  the  Seigniory  fhall  be 
revived,  but  otherwife  if  the  Waft  was  done  after  the  Seigniory  accrued. 

164.  Lord,  Mefne,  and  Tenant,  the  Tenant  makes  a  Gift  in  Tail,  Remainder  in  Fee,  the 
Remainder  efcheats,  upon  whom  fhall  the  Lord  avow,  and  of  whom  fhall  the  Donee  hold,  is 
the  Queftion.  So  if  the  Tenant  makes  a  Gift  in  Tail  to  the  Mefne,  Remainder  in  Fee,  or 
makes  a  Gift  in  Tail  to  a  Stranger,  Remainder  in  Fee  to  the  Mefne,  how  the  Tenure  fhall  be 
now,  is  the  Queftion.  But  in  the  firft  Cafe  if  the  Mefne  had  releafed  to  him  in  Remainder,  or 
to  the  Donee  in  Tail,  it  feems  that  the  Lord  fhould  have  avowed  upon  the  Donee  in  Tail,  and 
that  the  Dunce  fhould  have  held  immediately  of  the  Lord  paramount  after  the  Releafe.  Quaere  if 
there  be  any  Difference  as  the  Cafe  above  is. 

165.  Tenant  in  Tail  makes  a  Leafe  for  40  Years,  and  dies,  the  IfTue  in  Tail  takes  a  Wife, 
and  dies,  if  fhe  fhall  avoid  the  Leafe  by  Recovery  of  her  Dower,  is  the  Queftion.  If  Tenant 
in  Tail  grants  a  Rent-charge  in  Fee,  and  makes  a  Leafe  for  40  Years,  rendring  Rent,  and  dies, 
and  the  IfTue  accepts  the  Rent,  it  feems  clearly  that  the  Grantee  fhall  have  the  Rent  during  the 
Leafe  and  the  Life  of  the  IfTue,  altho'  the  LefTee  furrenders:  Quare  inde,  for  the  Reverfion  is 
discharged.     If  Tenant   in    Tail  grants  a  Rent  in  Fee,  and  dies,  and  the  IfTue  having  a  Wife 

dies 
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dies  before  Entry,  and  the  Wife  is  endowed,  it  feems  that  fhe  Hirall  hold  it  difcharged.  If  the 
Father  diffeizes  the  Son,  and  grants  a  Rent-charge,  and  the  Son  endows  his  Wife  in  the  fame 
Land  ex  affenfu  patris,  and  the  Father,  dies,  and  the  Son  dies,  and  the  Wife  enters  as  Tenant  in 
Dower,  it  feems  that  fhe  mall  hold  it  charged,  for  fhe  does  not  claim  from  the  Poffeffion  in 
Law,  as  it  feems,  but  from  the  Pofleffion  charged.  And  it  Tenant  in  Tail  grants  a  Rent-. 
charge,  an  Abator  mall  hold  the  Land  charged.  But  if  a  Diffeizor  dies  feized,  and  a  Scranger 
abates,  an  Entry  is  not  lawful  upon  him,  for  there  the  Point  in  Iffue  would  be  only  the  dying 
feized.  And  many  are  clearly  of  Opinion  that  the  Rent  is  avoided  in  the  Cafe  of  the  Leafe  before, 
becaufe  the  Freehold  is  difcharged ;  and  now  he  mail  not  have  an  Affize  of  it,  caufa  patet,  nor 
can  it  defcend,  inafmuch  as  it  is  not  fo  of  a  Freehold.  Note  it  is  not  charged,  and  confequently 
it  is  extinct.  As  if  the  Father  diffeizes  the  Son,  and  grants  a  Rent  in  Fee,  and  makes  a  Leafe 
for  Years,  and.  the  Son  confirms  the  Leafe,  and  the  Father  dies,  the  Rent  is  gone.  So  if  a 
Man  grants  a  Rent  in  Fee,  and  makes  a  Leafe  for  Years,  and  afterwards  grants  the  Reverfion 
to  the  King  or  to  the  Grantee,  the  Rent  is  gone. 

1 66.  Father  and  Son  and  a  third  Perfon  are  Jointenants,  the  Father  makes  a  Feoffment  of  the 
whole  with  Warranty,  and  dies,  the  Son  dies,  fome  fay  that  the  third  fhall  have  an  Affize  of 
one  Part,  and  no  rhore,  and  yet  the  Warranty  commenced  by  Diffeizin,  as  to  the  Son,  never- 
thelefs  the  third,  viz.  the  Survivor,  cannot  deny  but  that  it  is  a  collateral  Warranty,  for  he 
does  not  come  under  the  Eflate  of  the  other.  For  if  a  Leafe  be  made  for  Years  to  the  Grand- 
father, Remainder  for  Life  to  the  Father,  Remainder  in  Fee  to  the  Son,  the  Grandfather  makes 
a  Feoffment  with  Warranty,  this  Warranty  commences  by  Diffeizin  as  to  the  Father,  and  is 
collateral  as  to  the  Son,  for  the  Feoffment  was  not  a  Diffeizin  to  the  Son.  And  if  a  Leafe  is 
made  for  Years  to  the  Father,  Remainder  for  Life  to  the  Son,  Remainder  over  for  Life,  Re- 
mainder in  Fee  to  the  Son,  the  Father  makes  a  Feoffment  with  Warranty,  this  Warranty  com- 
mences by  Diffeizin  as  to  the  Son,  for  the  Freehold,  but  for  the  Fee  it  is  collateral :  Quart 
bene  inde.  But  fome  are  of  Opinion  that  in  all  the  Cafes  aforefaid,  and  in  all  other  Cafes,  every  Man 
may  avoid  a  Warranty  which  commences  by  Diffeizin  to  any  Perfon,  and  this  they  prove  by 
the  Cafe  of  3 1  Ed.  3.  Fitz.  Garranty  28.  where  in  a  Formedon  in  Reverter  the  Tenant  pleaded  the 
Warranty  of  the  Uncle  of  the  Demandant,  to  which  he  faid  that  his  Uncle  and  the  Tenant 
came  together  upon  the  Land,  and  the  Uncle  enfeoffed  him,  fo  the  Warranty  commenced  by 
Diffeizin  to  the  Donee  in  Tail,  and  it  was  held  a  good  Plea,  wherefore  the  Tenant  faid  that  the 
Uncle  was  fole  feized,  quod  not  a. 

1 6y.  If  two  are  bound  jointly,  and  one  of  them  delivers  the  Deed  at  one  Time,  and  the 
other  delivers  it  at  another  Time,  this  is  a  good  joint  Obligation.  As  if  a  Man  makes  a  Leafe 
for  Life  of  Land  in  two  Counties,  rendring  Rent,  altho'  the  Liveries  of  Seizin  are  feveral, 
as  they  mufl  of  Neceffity  be,  yet  it  is  one  entire  Rent,  and  he  fhall  diftrain  in  Part  in  one  County 
for  the  whole,  and  fhall  make  one  Avowry  for  the  whole-,  but  he  fhall  have  feveral  A  frizes, 
and  in  each  County  he  fhall  make  his  Plaint  for  the  whole  Rent ;  but  it  feems  that  upon  a  Refcous 
in  one  County  he  fhall  have  an  Affize  in  the  other  County,  quaere  inde.  In  the  fame  Manner  if 
a  Man  makes  a  Leafe  of  two  feveral  Acres  in  one  County,  rendring  Rent,  and  makes  Livery  in 
both  feverally,  yet  it  fhall  be  one  Rent,  notwithftanding  the  one  Acre  paffed  by  Livery  before 
the  other.  So  in  a  Feoffment  of  a  Manor,  if  Attornment  is  made,  the  Services  pafs  ab  initio  ; 
and  if  a  Leafe  is  made  for  Life,  Remainder  to  the  King,  and  Livery  is  made,  and  afterwards 
the  Deed  is  inrolled,  now  the  Remainder  paffes  to  the  King  as  a  Remainder  ab  initio,  and  yet 
before  Inrollment  it  did  not  pafs,  which  fee  1  H.  7.  19.  per  Brian  et  Collow,  and  other  Matter 
there  upon  the  like  Ground.  And  if  a  Man  makes  a  Feoffment  of  the  Manor  of  Dale,  with 
an  Advowfon  appendant,  by  Deed,  and  makes  a  Letter  of  Attorney  to  make  Livery,  it  feems 
by  the  Intent  that  if  Livery  is  not  made,  the  Advowfon  appendant  fhall  not  pafs  as  in  Grofs  by 
the  Delivery  of  the  Deed.  So  if  one  gives  by  Deed  to  A.  the  Manor  of  Dak,  with  all  the  Wood 
growing  upon  it,  in  Fee,  and  in  the  Deed  there  is  a  Letter  of  Attorney,  if  Livery  is  not  made 
to  A.  than  his  Executors  fhall  have  the  Wood,  but  if  Livery  is  made,  it  fhall  defcend  with  the 
Land.  And  if  one  makes  a  Feoffment  of  a  Manor,  and  Livery  is  firft  made,  and  afterwards 
Attornment  in  the  Manor,  *  but  if  it  is  by  Deed,  and  Attornment  is  firft  made, 

bewantingthe*  and  afterwards  Livery,  the  Attornment  feems  to  be  void,  or  at  leaft  it  fhall  never  be  a  Manor, 

Words  (tbm  the  for.  the  Demefnes  are  the  Principal. 

£ZfiTZvr«*4»      ,68-  Jf  a  Stranger  makes  Refcous  to   the  Lord,  the  Lord  fhall  not  have  an  Affize  againft 

to  the  like  Ef-  him  alone  without  the  Tenant,  becaufe  he  cannot  be  faid  the  Tenant  of  the  Rent,  but  againft 
the  Pernor  alone  he  may  have  an  Affize.  And  if  there  be  Lord,  Mefne,  and  Tenant,  and  the 
Tenant  makes  Refcous  to  the  Lord,  an  Affize  is  not  maintenable  only  againft  the  Tenant. 
And  if  there  be  Lord,  two  Jointenants,  Mefne,  and  Tenant,  and  the  one  Mefne  and  the  Tenant 
makes  Refcous,  the  Lord  fhall  not  have  an  Affize  againft  the  one  only,  but  both  the  Mefhes. 
ought  to  be  named. 

169.  If  Hufband  and  Wife  make  a  Feoffment  of  the  Manor  of  the  Wife  to  which  an  Ad- 
vowfon is  appendant,  and  the  Feoffee  makes  a  Feoffment  of  an  Acre  with  the  Advowfon,  and 
the  Hufband  dies,  and  the  Wife  recontinues  the  Manor,  fhe  fhall  prefent  to  the  Advowfon  before 
any  Recontinuance  of  the  Acre,  for  it  was  not  appendant  to  the  Acre.  For  if  a  Man  makes  a 
Feoffment  of  an  Acre  Parcel  of  a  Manor,  cum  pertinentns,  nothing  of  the  Advowfon  which  is 
appendant  to  the  Manor  paffes,  but  if  the  Feoffment  is  made  of  the  fourth  Part,  cumpertinentiis, 
the  fourth  Part  fhall  pafs,  becaufe  it  is  not  appendant  nor  can  be  appendant  to  one  Acre  only, 
for  if  a  Feoffment  is  made  of  an  Acre  with  the  Advowfon,  without  Deed,  the  Advowfon  does 
not  pafs  which  proves,  fc?r.  But  if  a  Feoffment  is  made  of  a  Manor,  faving  an  Acre,  with 
die  Advowfon,  this  Saving  is  good  without   Deed.     And  fee  22  Aff.  in   Error  in  the  Cafe 

of 
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of  Thirdbald  Grivel,  where  it  was  held  clearly  that  if  the  Patron  is  outlawed  in  Trefpafs,  and  the 
Church  becomes  void,  and  a  Stranger  prefents,  and  his  Clerk  is  in  by  fix  Months,  and  the  King 
removes  the  Incumbent  by  Quare  Impedit,  the  Patronage  is  re-continued  to  the  true  Patron.  If 
a  Stranger  ufurps  an  Advowfon  appendant  to  a  Manor  which  the  Diffeizor  hath,  and  the  Diffeizee 
enters  into  the  Manor,  the  Advowfon  is  re-continued,  or  the  Diffeizee  may  prefent  before  his 
Entry  into  the  Manor,  notwithstanding  the  Ufurpation.  Vide  26  H.  8.  4.  So  fhall  it  be  of  a 
Feoffment,  as  it  is  there. 

170.  A  Woman  is  entitled  to  have  Dower,  and  afterwards  the  Heir  makes  a  Leafe  for  Years, 
and  Waft  is  done,  and  afterwards  the  whole  Land  is  recovered  for  her  Dower,  it  feems  that  he 
fhall  have  an  Action  of  Waft  quia  tenuit. 

171.  Leffee  for  20  Years  makes  a  Leafe  over,  and  alfo  makes  another  Leafe  of  other  "Land 
in  which  he  has  a  Fee,  for  20  Years,  rendering  Rent,  without  Deed,  it  feems  that  the  whole 
Rent  fhall  iffue  out  of  the  Land  in  which  he  has  the  Fee,  for  inafmuch  as  he  has  granted  over  all 
his  Eftate  in  the  other  Land,  there  cannot  be  a  Refervation  out  of  it. 

172.  Tenant  in  Tail  inUfe,  Remainder  to  his  own  right  Heirs,  enters  upon  the  Feoffees,  and 
makes  a  Feoffment,  and  takes  back  an  Eftate-Tail,  Remainder  to  his  right  Heirs,  and  afterwards 
the  Statute  of  27  H.  8.  is  made,  and  after  that  he  dies,  by  what  Method  can  the  Iffue  avoid  the 
fecond  Tail,  and  have  the  firft  Tail  ?  It  feems  that  he  cannot  have  the  firft  Tail  by  any  Means;  for 
when  the  Tenant  entered  upon  the  Feoffees,  and  made  a  Feoffment,  then  there  was  no  Remain- 
der in  Fee  in  him,  yet  by  his  Feoffment  a  Fee-Simple  paffed,  not  determined  by  his  Death,  but 
defeafible  by  Entry  of  the  Feoffees,  and  then  of  Neceflity  the  Fee-Simple  of  the  Land  paffed* 
inafmuch  as  he  had  the  Ufe  to  his  right  Heirs,  and  when  the  Statute  of  27  H.  8.  was  made,  inaf- 
much as  the  Ufe  was  not  in  ejje,  but  there  was  only  a  Right  of  Ufe,  the  Poffeffion  was  executed 
according  to  the  Right  of  the  Ufe,  and  then  when  he  died,  there  was  no  Remitter  to  the  Eftate, 
for  it  was  not  in  ejfe.  And  this  Cafe  proves  that  if  the  Eftate  be  not  executed  according  to  the 
Right  of  the  Ufe,  viz.  if  the  Feoffee  marries  with  the  Wife  of  the  Ceftuy  que  Ufe,  and  makes  a 
Feoffment,  and  afterwards  the  Statute  is  made,  the  Wife  is  without  Remedy,  if  the  Feoffee  is 
without  Notice  of  the  Ufe,  for  the  Feoffor  has  given  his  Right  by  the  Feoffment,  and  the  Wife 
fhall  not  have  the  Poffeffion  .executed,  caufa  qua  fupra.  But  if  Tenant  in  Tail  makes  a  Feoff- 
ment to  his  own  Ufe  for  his  Life,  and  afterwards  to  the  Ufe  of  his  Heir,  viz.  of  the  eldeft  Son, 
and  afterwards  the  Statute  is  made,  neither  the  Father  nor  the  Son  fhall  ever  be  remitted,  for 
the  Statute  executes  the  Poffeffion  according  to  the  Ufe,  which  was  made  by  the  Agreement  of 
the  Party  him felf,  but  the  Iffue  of  the  Son  fhall  be  remitted,  caufa  patet.  Further,  here  the 
Feoffees  cannot  enter  during  the  Life  of  the  Tenant  in  Tail,  caufa  patet,  and  after  his  Death  they 
cannot  enter,  for  the  Defcent  takes  away  their  Entry,  and  they  cannot  have  an  Action,  for  the 
firft  Entry  was  lawful,  but  if  they  might  enter  or  recover  the  Land,  then  they  fhould  recover  the 
firft  Ufe,  which  fhould  be  executed  prefently. 

1 73.  a  If  a  Leafe  is  made  for  the  Life  of  A.  and  B.  and  A.  dies,  yet  the  Leffee  fhall  have  it  dur- a  Ante  §&, 
ing  the  Life  of  B.  in  the  fame  Manner  as  if  a  Leafe  is  made  to  two,  they  fhall  have  it  during  their 

Lives  or  the  Life  of  the  Survivor  of  them,  and  if  they  grant  it  over,  the  Leffee  fhall  have  it 
during  the  Life  of  either  of  them.     "But  if  two  make  a   Leafe  for  60  Years,  if  they  fo  long  t>  Ante  §gz., 
live,  there  if  either  of  them  dies,  the  Eftate  is  determined,  for  this  is  not  a  Limitation,  but  a 
Condition,  and  fo  held  the  Juftices  at  St.  Albans.     c  But  if  a  Leafe  is  made  during  the  Time  that c  So  if  a  Leafcia 
A.  and  B.  fhall  inhabit  in  London,  there   if  one  of  them  inhabits  in  another  Place,  the  Eftate  is  Time  that"!!  e 
determined,  for  it  is  a  collateral  Determination.     So   Note  a  Diverfity  between  a   Determination  a"^.B- "ial1  be 
for  Life,  and  another  collateral  Determination.  one  of 'them  is 

174.  d  If  a  Man  grants  a  Rent  for  Life  out  of  his  Land,  and  afterwards  by  another  Beed^^'  the 
grants  that  it  fhall  be  lawful  for  the  Grantee  and  his  Heirs  to  diftrain  for  the  fame  Rent,  this  fhall  mined,  Ante" 
be  taken  for  a  Rent  of  the  fame  Value,  for  the  fame  Rent  is  determinable  upon  his   Death,  fo  ^ 83, 

that  his  Heirs  cannot  diftrain  for  it,  for  which  Reafon  the  tyrant  would  be  void  as  to  his  Heirs,  Fiu!  Iffize'  ^' 
if  it  be  not  taken  for  a  Rent  of  the  fame  Value ;  and  fo  it  is  adjudged  8  H.  4.  19.     e  And  if  the  24i-  Bro.  c0n- 
King  grants  to  the  Mayor  and  Commonalty  of  D.  the  fame  Liberties  which  the  Mayor  and  Com-  Grants™!5' 
monalty  of  L.  has,  this  fhall  be  intended  Liberties  of  the  fame  Nature.     And  if  a  Man  grants  pents  H- 
to  me,  that  whereas  he  hath  made  a  Leafe  for  40  Years  to  J.  S,   I    fhall  prefent  during  the  fame  AndVeYhl'iike 
Term  to  an  Advowfon  which  the  Leffor  hath,  there  although  J.  S.  furrenders  the  Manor,  yet  I  Matter  ibid.  141 
fhall  prefent,  for  where  the  Grant  was  during  the  fame  Term,  this  fhall  be  intended  during  the  eS'  pc 
like  Time.     But  if  I  confirm  the  Eftate  of  my  Leffee  for  Life,  to  have  and  to  hold  his  Eftate  to  him  241-  pi.  3.  fv" 
and  his  Heirs,  this  fhall  not  be  called  the  like  Eftate,   as  to  the  Heir,  for  the  Heir  was  not  then  in  ^T^i^h  6** 
effe,  and  he  ought  to  take  it  as  a  Purchafer,  &c.     And  the  Juftices  do  not  prefcribe  that  all  whofe 
Eftates,  &c.  for  they   have   not  the  Eftate  of  their  Predeceffors,  &c.     And  if  a  Statute  faith, f  Sec  we<*m, 
'  they  /hall  have  the  fame  Aflion  as  the  lafk  Predeceffor  fhould  have  had,  this  fhall  be  intended  the2' 
like  Action.     If  a  Tenancy  efcheats,  and  the  Lord  gives  the  Tenancy  in  Tail,  to  hold  of  him 
by  the  fame  Services  as  the  other  Tenant  held,  this  is  to  be  intended  by  other  Services.    And  in  30 
Aff.  pi.  31.  where  the  King  grants  to  a  Subject  Curiam  fuam  regalem,  thereby  is  to  be  underftood 
fuch  Pleas  as  the  King's  Court  holds. 

175.  If  the  Diffeizee  makes  a  Feoffment  by  Deed,  with  a  Letter  of  Attorney  in  it,  it  feems 
that  the  Attorney  cannot  execute  the  Command,  for  when  he  delivers  the  Deed  of  Feoffment  as 
his  Deed,  at  that  Time  he  has  nothing  in  the  Land  but  a  Right  only,  which  cannot  pafs  by  the 
Deed  •,  but  it  feems  to  be  the  better  if  the  Deed  of  Feoffment  be  delivered  as  an  Efcrow,  to  deliver 
Seizin  after  Entry,  &c.  And  ;f  a  Man  makes  a  Leafe  for  Life,  and  afterwards  makes  a  Feoff- 
ment with  a  Letter  of  Attorney,  &c.  and  then  the  Tenant  for  Life  dies,  can  he  make  Livery 
there  ? 

7  S  -  176, 
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176.  If  the  Patron  and  Ordinary  give  Licenfe  to  the  Parfon  to  grant  a  Rent  in  Fee,  and  he 
does  fo,  this  (hall  bind  the  Succeffor,  according  to  the  Opinion  in  7  H.  4.  18.  But  if  before  the 
Grant  Confirmation  had  been  made  to  the  Grantee,  the  Grant  had  been  void.  The  Diverfity  lies 
here,  that  in  the  firft  Cafe  there  is  no  Need  of  any  Thing  but  an  AfLnt,  which  may  be  before, 
for  an  Affent  may  be  given  that  fuch  a  Thing  may  be  done  at  a  Time  to  come,  and  therefore  it 
is  faid  that  if  a  Bifhop  makes  a  Gift  in  Tail  by  Deed,  and  the  Dean  and  Chapter  confirm  the 
Deed,  et  omnia  qua  in  eo  funt,  according  to  the  common  Confirmation  in  fuch  Cafe,  and  after- 
wards Livery  and  Seizin  is  delivered,,  this  has  been  held  by  all  the  Juftices  to  be  a  void  Confirma- 
tion, for  the  Affent  was  but  to  the  Deed,  but  a  Confirmation  of  an  Eftate  ought  to  be  after  the 
Eftate  made.     And  fo  is  the  Diverfity. 

177.  The  Hufband  furrenders  the  Freehold,  which  the  Wife  has  for  Life,  to  him  in  Rever- 
fion,  who  dies  feized,  if  the  Wife  may  enter  after  the  Death  of  the  Hufband,  is  the  Queftion, 
for  it  feems  there  is  a  Defcent. 

as'eethisQoef-       178.  a  The  Father  dies  feized  of  two  Acres,  the  Son  enters  into  the  one  Acre,  faying  nothing, 

tionpuiM.  21  jf  this  fhall  be  fufficient  Poffeffion  of  the  other  Acre  to  make  the  Sifter  to  be  Heir,  was  the  Quef- 
co.7iitt.'  15. *4'  tion  in  a  Moot.     And  it  was  faid  that  it  fhould  not,  for  if  the  Acre,  into  which  he  did  not  enter, 

a.  b.  where  the  was  on  defeafible  Title,  and  his  Entry  into  the  other  fhould  be  adjudged  an  Entry  into  both,  from 
JL  of  opT$  thence  it  would  follow  that  he  could  not  afterwards  difagree,  but  mould  render  Damages,  which  would 
nion  that  the  ^e  agajnft  Reafon.  To  which  it  was  anfwered,  that  he  may  enter  claiming  that  Acre  only  ;  b  but 
oneAcreftVn  if  tliere  is  a  DifTeizor  of  20  Acres,  and  the  Diffeizee  or  Feoffor  upon  Condition  enters  into  one 
PoMoTof'  °f  tne  Acres'  faying  nothing,  it  feems  clear  enough  that  he  may  have  an  Affize  for  the  Refidue, 
theothTto  for  the  Poffeffion  fhall  not  be  devefted  by  the  Conftru&ion  of  Law,  without  a  fpecial  Claim  of 
makethes.fter  ^  party.f  But  in  the  principal  Cafe  if  the  Acres  had  defcended  feverally,  viz.  the/one  from  the 
b°c'.  Li«!  15.  Father,  and  the  other  from  the  Mother,  then  an  Entry  into  the  one  without  faying  any  Thing 

b.  z^/b."  fhould  be  adjudged  an  Entry  but  into  that  only.  c  But  if  a  Man  has  a  Title  of  Entry  into  two 
c  co.  Litt.  Acres  feverally  for  the  Breach  of  feveral  Conditions,  an  Entry  into  the  one  in  the  Name  of  both 
252' b'  fhall  not  ferve  for  both,  but  only  for  that  into  which  he  enters,  which  was  granted  by  the  Court 

in  9  H.  7.  25.  And  in  the  principal  Cafe  Maudlin  faid  at  another  Time,  that  by  his  Entry  into 
the  one  Acre  the  Law  will  adjudge  the  whole  Land,  which  defcends  upon  the  fame  Title,  to  be 
moft  for  his  Advantage,  orelfe  that  he  would  not  have  entered,  for  which  Reafon  his  Entry  into 
the  one  Acre  fhall  be  faid  an  Entry  into  the  whole,  but  not  where  they  defcend  upon  divers 
Titles.  But  the  Entry  of  the  Baftard  into  one  Acre  only,  and  his  dying  feized,  (hall  but  be  ef- 
fectual for  that  Acre,  for  he  fhall  not  diveft  any  more  from  the  Mulier,  who  had  the  Poffeffion  in 
Law,  without  aclual  Entry  ;  but  Quare  if  it  (hall  be  fo  with  refpec"t  to  himfelf  ? 

179.  If  a  Man  makes  a  Gift  in  Tail,  or  a  Leafe  for  Life,  rendering  Rent  with  Re-entry  for 
Default  of  Payment,  and  he  has  Caufeof  Entry,  and  afterwards  the  Tail  expires,  or  the  Ceftuy 
que  vie  dies,  and  after  that  a  Diffeizin  is  done  to  them,  or  a  Defcent  is  caft,  or  after  the  Deter- 
mination of  the  Eftate  a  Stranger  enters,  and  dies  feized,  yet  the  Donor  may  enter,  notwithftand- 
ing  that  the  Condition  was  never  annexed  to  that  Eftate,  but  the  Land  was  always  re-continuable 
by  Entry.  And  if  Tenant  for  Years  upon  Condition  be  oufted  after  the  Term,  and  a  Defcent 
is  caft,  the  Leffor  may  enter  for  the  Condition  broken,  and  yet  neither  the  Eftate  nor  the  Con- 
dition (quaere  hac)  was  bound  by  the  Condition.  But  if  a  Warranty  is  made  after  the  Eftate  ended, 
there  is  no  Rebutter  for  it. 

180.  Land  is  given  to  J.  and  to  A.  his  Wife,  and  to  anoiher  Hufband  and  Wife  in  Fee,  they 
are  diffeized,  and  J.  releafes  to  the  DifTeizor,  and  afterwards  J.  and  A.  are  divorced  for  Caule 
which  hath  Relation,  and  A.  and  the  Hufband  and  Wife  bring  an  Affize  of  the  Mciety,  omit- 
ting J.  it  feems  to  be  maintainable.  Firft,  when  J.  and  A.  are  divorced,  yet  the  other  Hufband 
and  Wife  fhall  hold  the  Moiety  to  them,  for  inafmuch  as  the  Purchafe  took  Effeft  and  the  Eftate 
veftcd  by  the  Livery,  and  at  that  Time  the  Hufband  and  Wife,  not  being  divorced,  took  a 
Moiety,  this  fhall  remain  afterwards,  for  as  to  all  Strangers  J.  and  A.  (hall  be  faid  lawful  Hufband 
and  Wife  at  that  Time,  although  they  are  now  divorced,  for  if  a  Stranger  had  bought  of  the 
Hufband  the  Goods  of  the  Wife,  he  fhould  have  held  them  after  the  Divorce,  as  it  is  held  in 
26  H.  8.  and  if  the  Hufband  had  made  a  Feoffment,  the  Wife  could  not  have  had  an  Affize 
againft  the  Feoffee,  but  fhould  have  been  driven  to  a  Cut  ante  divortium,  in  which  Cafe  alfo  her 
Entry  is  taken  away.  And  then  if  the  Feoffment  of  the  unlawful  Hufband  fhall  be  as  favour- 
able to  the  Feoffee  as  the  Feoffment  of  a  lawful  one,  infomuch  that  it  fhall  put  the  Wife  to  her 
Gut  in  vita,  by  the  fame  Reafon  they  fhall  be  called  lawful  Hufband  and  Wife,  with  refpecT:  to 
another  Hufband  Wife,  in  which  Cafe  the  other  Hufband  and  Wife  (hall  retain  and  hold  their 
entire  Moiety,  feeing  it  vefted  in  them  as  a  Moiety  at  the  Beginning.  And  if  Land  is  given  to 
B.  who  is  Abbot  of  D.  and  he  is  afterwards  deraigned,  yet  it  fhall  remain  in  the  Houfe,  for  it 
vefted  in  the  Houfe  at  the  Time  of  the  Livery.  But  if  a  Reverfion  is  granted  to  a  Hufband  and 
Wife,  and  to  a  fingle  Man  and  a  Woman,  in  Fee,  and  the  Angle  Perfons  intermarry,  and  after- 
wards the  Tenant  attorns,  now  if  the  Man  and  Woman  laft  married  are   divorced,  the  other 

d  p0ft§  183,  Hufband  and  Wife  fhall  have  but  perhaps  the  third  Part,  d  for  the  Attornment  fhall  not  change 
bTtle^Tconh'the  Grant  wnich  was  t0  the  finSle  Man  and  Woman  by  Moieties,  and  fo  after  the  Attornment 
trVpiowd!0n"  the  thW  Part  fhall  be  to  each  of  them.  e  So  if  a  Feoffment  is  made  by  Deed  to  a  Man  and  a 
483  (c),  and      Fem£  foie    and  a  Letter  of  Attorney  to  deliver  Seizin,  and  before   Livery  they  intermarry,  and 

the  Books  there  7  *  >      •  r  r  T1*  *         I  *       I   i~*    r 

citedinthe  afterwards  Livery  is  made,  they  take  by  Moieties,  caufa  qua  Jupra.  1  hen  in  the  principal  Lale 
Margin  by  the  Reieafe  of  the  Hufband  all  his  Right  in  the  Moiety  of  a  Moiety  was  extincl,  and  there- 

«Poft§  183 ac-  ^^  ^  flwn  nQt  be  .Q.ned  w.th  ^  othej_  Hufbaxid  and  wife  but  in  Refpefl  of  the  Moiety  of  a 

Moiety,  and  for  fo  much  they  are  Jo'mtenants,  and  J.  fhall  be  omitted  in  the  Aftion,  and  this  by 
Reafon  of  his  Reieafe,  inafmuch  as  it  is  an  Aftion'pofleflbry.     As  if  the  one  Lord  releafes  the 

Avowry, 


FLOWDEN'S     QJJ  /£  R  I  E  S.  33 


Avowry,  it  fhal|  be  only  in  the  Name  of  the  ether.     And  if  a   Remainder  is  appointed  to  the 
right  Heirs  of  J.  S.   and  he  dies,   Co  that  the  Remainder  vefts,  and  afterwards   the   right  Heir  is  f  P-  9  H-  7-  H* 
proved  to  be  a  Baftard,  or  is  a  Baftard  by  Parliament,  yet  he  fhall  hold  the  Land   for  ever  :  l  As  Entry  congeaMe 
4f  the  Daughter  enters  in  fuch  Cafe,  or  for  s  Mo.tmain,  and  afterwards  the  Son  is  born,  Vnc  fhall  92-pi°wd-  5&- 
hold  the  Land,  notwithftanding  his  Birth,  and  yet  he   fhall  be  Heir   from  the  Beginning;  but  ^c„*6uk'*' 
otherwife  it  is  as  to  a  Defcent,  and  as  to  Things  defcended.     And  in  the  faid   Cafe  if  the   right  i-itt.R.  316. 
Heir  of  J.  S.  had  been  attainted  of  Felony  after  the  Death  of  the  Faaher,  yet  the  Remainder  335'  3'lI£' 
fhould  not  have  been  de veiled  out  of  him.  4°s.  K-itciu 


181.  The  Son  endows  his  Wife  ex  ajfenfu  patris,  and  is  attainted  of  Felony,  if  the  Wife  fhall  § 


215.     Poft 


227. 


hold  her  Dower,  is  the  Queftion.     a  And  it  feems  that  fhe  fhall   not,  for  it  is  the  Dower  of  the  g  Ante§  113. 
Son,  for  fhe  claims  it  from  the  Son,  and  if  fhe  brings  a  Writ  of  Dower  for  it,  never  decoupled  in  aCo-Litt-  37- 

.  ,tii  iti  1  t-»-/t*  ■    •  c   ■  11  i\xr  r-  . ,        a.     But  now  lea 

lawful  Matrimony  is  a  good  Plea,  and  if  there  be  a  Diiieizin  of  it,  a  collateral  Warranty  fallen  theStatuteof 
upon  the  Wife  fhall  not  be  a  Bar,  for  fhe  had  not  Title  to  it  but  by  the  Death  of  the  Hufband,  \fd™'*'"£ ' 
and  then  the  Warranty  defcended  before  her  Title  accrued,  but  if  it   defcended  after  her  Title,  tai'nder  of  Fe- 
me fhould  be  barred,  wherefore,  &c.  And  if  after  the  Dower  fo  affigned  fhe  be  attainted  of  Fe* ^c^rho^1* 
lony,  and  after  that  has  a  Charter  of  Pardon  for  her  Life,  and  then  the  Hufband  dies,  fhe  fhall  Law  is  altered. 
have  and  retain  her  Dower,  for  her  fntereft  in  it  came  after  the  Charter,  and  yet  by  the   Attainder  bs.  p.  co.Litt. 
fhe  forfeited   all  her  Inheritance,  Freehold,  and  Chatties  real,  wherefore,  &c.     b  And  it  feems  33- »• 
that  if  a  Man  endows  his  Wife  ex  ajfenfu  patris,  fhe  being  of  the  Age  of  6  Years,  and  no  more, 
and  afterwards  the  Hufband  dies,  fhe  being  of  the  Age  of  21  Years,  fhe  fhall   hold   this  Dower,, 
and  yet  at  the  Time  of  the  Affignment  fhe  was  not  dowable,  but  at  the  Time  of  the  Death  of 
the  Hufband  fhe  is  dowable,  and  therefore  fhe  fhall  have  it,  which  proves  that  the  De;,th  of  the 
Hufband  is  the  mofl  effectual  Caufe  cf  fuch  Dower,  and  that  fhe  claims  it  by  him,  wheiefore,  &c. 
*  And  Brit  ton  Tit.  Homicides  fays  that  the  Wives  of  Felons  fhall  not  hold  any  Dower  of  Tene-#Brltt  ca 
ments  which  were  affigned  to  them  by  their  Hufbands.     And  if  a  Seigniory  is  affigned  in  Dower  fo.  15.2. 
ex  ajfenfu  patris,  there  needs  no  Attornment. 

182.  If  a  Man  referves  upon  a  Gift  in  Tail  Socage  the  firft  ten  Years,  and  afterwards  Knights- 
Service,  and  within  the  ten  Years  the  Donee  dies,  his  Heir  within  Age,  now  if  he  fhall  be  in 
Ward  during  the  firft  ten  Years,  or  after  if  they  expire  during  his  Nonage,  is  the  Qutftion. 

183.  If  a  Reverfion  is  granted  by  Deed  to  a  Man  and  a  Feme-fole,  and  they  intermarry,  and 
afterwards  the  Tenant  attorns,  and  the  particular  Eftate  for  Lite  determines,  and  the  Hufband 
and  Wife  enter,  and  make  a  Feoffment,  and  a  Warranty   collateral   to  the  Wife  defcends  to  the 
Feoffee,  and  the  Hufband  dies,  and  the  Wife  brings  a  Writ  of  Dower,  firft,  c  it  feems  that  after  =  Ante §Ig0ac- 
the  Attornment  there  are  Moieties  between  the  Hufband  and  Wife,  for  the  Attornment  is  ground-  c°J^atpfe  "£* 
ed  upon  the  Deed,  and  fhall   reduce  the  Inheritance  according  to  the  Courfe  of  the  Deed,  not-  483(c),  and 
withftanding  that  the  Attornment  is  made  after  the  Marriage,  for  which  Reafon  there  are  Moieties  theBool"ther« 

o  o    J  cited  in  the, 

between  them.        As  if  a  Deed  of  Feoffment  is  made  to  a  Man  and  a  Woman,  and  they  inter-  Margin. 
marry,  and  afterwards   Livery   is   made  fecundum  vim,  formam,  et  effetlum  charts,  it  feems  that  dAnte§i8o 
there  are  Moieties  between  them.     And  if  a  Reverfion  is  granted  to  an   Infant,  and  Attornment accor  ' 
is  made  at  his  full  Age,  yet  when  he  is  in  PofTeffion  he  may  difagree  to  the  Eftate,  inafmuch 
as  the  Grant,  which  is  the   principal,  was  made  during  his  Nonage.     Further,  admitting  that 
there  fhall  not  be  Moieties  between  them,  but  that  ic  fhall  be  deemed  a  Purchafe  during  the  Co- 
verture, yet  when  his  Right  to  have  the  Thing  again  is  bound  by  the  collateral  Warranty,  then 
it  feems  that  fhe  cannot  take  Dower,  for  fhe  fhall  have  no  Election  but  were  two  Things  remain 
whereof  fhe  may  chufe  the  one,  then  a  Warranty  fhall  be  no  Bar,  for  it  defcends  before  the  Wife's 
Title  of  Dower  is  confurmnate  and  given,  for  the   Efpowfals,  the  PofTeffion,  and  the  Death  of 
the  Hufband  make  her  Dower,  and  the  Warranty  defcends  before  her  Title  is  confummate,  viz. 
before  his  Death.     For  if  Flufband  and  Wife  make  a  Leafe  for  Life,  and  they  pray  to  be  received, 
and  afterwards  the  Hufband  makes   Default,  and  upon  his  Default  the  Wife  is  received,  as  fhe 
may  be,  in  which  Cafe  fhe  admits  the  Difcontinuance,  there  although  fhe  is  barred,  yet  fhe  fhall 
afterwards  have  a  Cut  in  vita,  for  at  that  Time  fhe  had  no  Title  to  a  Cui  in  vita,  but  it  was  given 
by  the  D  ath  of  the  Hufband.     It  was  faid    alfo  touching  the  Attornment,  e  that  if  a  Feoffment 
with  Warranty  is  made  to  a  Man  and  a  Feme-fole,  and  they  intermarry,  and   afterwards  are  im-egs' ,p\PDWd' 
pleaded,  and  recover   in  Value  by  Reafon  of  the  Warranty,  and  the    Hufband  dies,  the  Wife  149.  pi. 82. 'in 
fhall  have  Dower  of  the  Land  recovered  in  Value,  for  there  fhall  not  be  Moieties  between  them.  lu^T  t>C°' 
But  if  Land  is  bargained  and  fold  to  a    Man  and  a  Feme-fole,  and  they  intermarry,  and  after- Wing,  Max! 
wards  the  Deed  is  enrolled,  there  they  take  by  Moieties,  for  this  has  Relation.     But  if  Hufband  v?n.Abr.Pti*' 
and  Wife,  Tenants  for  Life  before  the  Coverture,  recover  in  Value  by  Reafon  of  a  Reverfion  Baron  and 
with  R.ent,  there  fhall  be  Moieties  of  the  Value.     And  it  was  faid  that  if  a  Leafe  is  made  to  a^™eS-a- p1- 
Man  and  a  Feme-fole   for  Life,  upon   Condition  to  have  Fee,  and  they  intermarry,  and  after- 
wards the  Condition   is  performed,  they  fhal!  not  have   Moieties  in  the  Fee,  but  fha  1   take  it  as 
Purchafers  during  the  Coverture.     Note,  it  was  faid  that  if  a  Man  is  feized  of  the  Land  of  his 
Wife,  and  a  Warranty  is  made  to  them  and  to   the  Heirs  of  the  Hufband,  and  they  recover  in 
Value,  this  fhall  enure  to  them  without  Moieties  and   to  the  Heirs  of  the  Wife  -,  for  if  Tenant 
for  Life  recovers  in  Value  by  Reafon  of  a  Warranty  made  to  him  in  Fee,  this  Recovery  fhall  only 
be  for  Life,  but  if  he  had  had  an  Eftate  in  Fee,  and  had  recovered  in   Value  by   Reafon  of  a 
Warranty  made  for  Life,  he  fhould  have  recovered   in  Fee  •,  from  whence  it  follows  here  that 
inafmuch  as  the  Hufband  had  but  in  Effect  an  Eftate  for  Life,  and  the  Fee  was  in  the  Wife,  this 
Recovery  in  Value  fhall  enfue  the  Eftate  before.     f  And  it  was  faid  that  if  a  Reverfion  is  granted  f  seeL.  p. 
to  an  Alien,  and  he  is  made  a  Denizen,  and  afterwards  the  Tenant  attorns,  he  fhall  not  take   it plowd-  *%2  W- 
to  his  own  Life.     If  a  Man  has  a  Wife,  and  is  feized  of  four  Acres,  and  makes  a  Feoffment  of§'37'i,°n" 
three  of  the  Acres  with  Warranty,  and  dies,  and  the  Wife  brings  a  Writ  of  Dower  againft  the 
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Feoffee,  and  he  vouches  the  Heir,  now  if  the  Wife  may  flay  the  Judgment,  viz.  that  fhe  fhall 
not   recover  immediately  againft   the  Heir,  is  the  Queftion,  for  then  fhe  has  loft  her  Dower  of 
the  fourth  Acre.     And  it  feems  to  fome  that  by  fhewing  this  fhe  fhall  flay  Judgment,  but  others 
are  of  a  contrary  Opinion,  for  fhe  fhall  be  barred  of  Dower  of  the  fourth  Acre  by  her  own  Folly, ' 
for  that  fhe  did  not  firfl  recover  Dower  of  it. 

184.  A  Woman  LefTee  for  Life  takes  Hufband,  and  they  make  a  Leafe  to  J.  S.  for  his  Life, 
rendering  Rent,   and  afterwards  the  Hufband  dies,  and  the  Wife  avows  for  the  Rent,  or  accepts 
it  in  Pais,  now  the  Leffor  may  enter,  and  fhe  fliall  be  barred  of  her  Cui  in  vita  or  Entry  for  ever, 
for  fhe  has  agreed  to  the  Forfeiture  by  her  Avowry  or  Acceptance  of  the  Rent.     If  a  Precipe 
quod  reddat  is  brought  againft  the  Father  for  Land   which  the  Son  has  by  Purchafe,  and  he  ap- 
pears, and  lofes,  and  the  Son  brings  Error  againft  the  Recoveror  after  the  Death  of  his   Father, 
as  he  fhall  be  received  by  Eftoppel,  and  the  Judgment  is  affirmed,  it  feems  clearly  that  the  Re- 
coveror may  enter  upon  the  Son,  and  eftop  him  to  purfue  the  Writ  of  Error,  for  by  the  bringing 
of  it  he  fhall  be  eftopped  to  fay  otherwife  but  that  the  Father  had  the  Land, 
as. p.  contra         185.  *  A  Gift  in  Tail  is  made  with  Warranty  accordingly,  the  Donee  releafes  the  Warranty 
piowd.  Man-     tQ  ^  r)onor-5  anc]  afterwards  the  Reverfion  is  granted,  and  the  Donee  attorns,  if  the  Iifue  in 
poft§  321 P"-    Tail  is  impleaded  it  feems  that  he  fliall  not  vouch,  for  the  Releafe  has  extinguifhed  the  Warranty 
f^to'  a?  °'     forever,  for  the  Statute  fpeaks  of  Tenements  given  upon  Condition,  and  this  is  no  Tenement,  but 
392!  b.  a  Covenant  real,  which  the  Releafe  extinguifhes.     b  As  if  an  Annuity  is  granted  in  Tail,  it  may 

bS'P/'P1cTfe"  ke  extinguifhed  by  the  Releafe  of  the  Donee,  causa  qua  fupra.  If  a  falfe  Verdict  paffes  againft 
3  [l).  Co.  Litt.  Tenant  in  Tail,  a  Releafe  of  all  the  Right  by  the  Tenant  in  Tail  fhall  not  bar  the  Iffue  of  his 
z°- a-  Attaint,  but  if  he  releafes  all  falfe  Oaths  to  one  of  the  Petty- Jury,  quare  if  the  Kibe  fhall  have 

an  Attaint  ?  And  a  Partitione  facienda  is  maintenable  by  the  lffues  in  Tail  by  the  Equity  of  the 
Statute  de  donis  conditionalibus,  and  alfo  a  Contra  formam  feoffamenti,  and  a  Contribution  facienda, 
^J^cTfe'a.  ar>d  perhaps  a  Quo  jure,  and  a  Releafe  of  them  fhall  not  bar  the  IfTue,  for  it  is  of  the  Land,  Q  and 
Co.  Utt.ao.  a.  a  ufe  in  Tail  is  taken  by  Equity,  Vide  d  18  H.  8.  e  And  Tenant  by  Copy  fhall  be  taken  by  Equi- 
6o?™.pt '  ^  '  ty  t0  nave  an  Eftate-Tail,  and  he  fhall  have  a  Plaint  in  Nature  of  a  Formedon.  So  fome  are  of 
dj^wnrif  the  Opinion  that  in  the  principal  Cafe  this  Releafe  is  no  Bar.  But  Tenant  in  Tail  may  by  his  Re- 
^dedTnot  leak  extinguifh  an  Acquittal  granted  by  the  Donor,  and  Execution  of  a  Recovery  in  Value  by 
t.  19H.  s.  13.  Reafon  of  a  Warranty,  and  not  a  Recovery  pro  rata  againft  his  Coparcener. 
Mltxd'Tcrfe'  1 86.  If  a  Man  binds  himfelf  and  his  Heirs  to  me  in  20/.  and  dies,  and  his  Executors  have 
3.  Affets,  and  I  releafe  to  the  Heir  all  Actions  of  Debt,  and  afterwards  the  Executors  pay  the 

"  ?r°ct.^an~  Affets  to  other  Creditors,  it  feems  that  I  may  have  an  Action  of  Debt  againft  the  Ht-ir,  becaufe 
T square,  for  at  at  the  Time  of  the  Releafe  I  was  not  entitled  to  have  an  f  Action  of  Debt  againft  him  ;  but  if 
i!"s  fe:m*to  neither  the  Executors  nor  the  Heir  have  Affets,  and  then  the  Debt  is  releafed  to  the  Heir,  and 
be,  that  though  afterwards  the  Heir  recovers  Land,  fo  that  he  has  Affets,  it  feems  that  the  Releafe  is  a  Bar.  A 
havflTtsTyet  Man  devifes  20/.  to  J.  S.  to  be  delivered  to  him  when  he  is  of  the  Age  of  26  Years,  and  if  he 
the  obligee  may  dies  before  that  Age,  then  he  devifes  it  to  A.  J.  S.  releafes  to  the  Executors  at  the  Age  of  21 
ofDetttgtlnft  Years,  now  if  he  fhall  be  barred  of  the  faid  Debt  is  the  Queftion.  And  fee  21  H.  7.  41.  where 
the  Heir,  if  he  it  is  agreed  that  a  Releafe  of  an  Annuity  made  to  the  Patron  in  the  Time  of  Vacation  extinguifhes 
439!  rind'.  the  Annuity,  but  quaere  if  there  was  a  Parfon.  And  if  Tenant  for  Life  does  Waft,  and  grants 
7.  pi.  13.  3Lev-  over  his  Eftate,  and  the  Leflbr  releafes  all  Actions  to  the  Grantee,  yet  it  feems  that  he  fhall  have 
anaentiyAe  an  Acfion  againft  the  Grantor,  becaufe  he  was  not  entitled  to  have  any  Action  againft  the  Grantee. 
Law  was  other-  $0  Qf  Tenant  in  Dower  or  by  the  Curtefy,  who  have  granted  over  their  Eftates,  or  an  Abbot 
Wgfe/™4. 'si!,  who  has  made  a  Feoffment,  fuch  Releafe  made  to  the  Feoffee  fliall  be  no  Bar  to  a  Contra  formam 
jH.\.  when    collationis,  otherwife  it  is  of  a  Releafe  of  Land.     See  where  a  Releafe  fhall  be  a  Bar  in  a  Scire 

it  was  changed       - 

in  this  Point,      jaCiaS. 

oBendi.  162.         Ig-7.  Note,  if  the  Lord  procures  one  to  diffeize  the  Tenant,  who  does  fo,  and  afterwards  the 

"rhddJ.f.  And  Diffeizor  ceffes,  and  the  Lord  recovers  againft  him  in   a  Cefjavit,  he  fhall  hold  the  Land  againft 

therefore m       the  Difleizee,  for  by  the  Procurement  he  is  not  a  Diffeizor,  as  it  appears  50  Ed.  3.  2.     But  fee 

^eebtH?ir',n  Affets  Littleton  cap.  Remitter  contrary,  as  it  feems.     And  the  Keafbn  here  is,  for  that  he  has  Caufe  to 

in- the  Hands  ef    recover  of  late  Time,  fo  that  his  Title  is  accrued  to  him  fince  the  Procurement,  but  it  had  been 

'the Dyof'tL     otherwife  if  he  had  had  Title  of  Ceffavit  at  the  Time  of  the  Procurement  and   Diffeizin.     Quaere 

WAtfurchaJed    jf  he  had  ceffed  a  Year  before  the  Diffeizin,  and  another  Year  after  the  Diffeizin?  As  if  the 

tnis°Day.         Iffue  in  Tail  procures  one  to  diffeize  the  Diffeizor  of  his  Father,  whofe  Heir  is  in  by  Defcent, 

t.27e£  3-|^  againft  whom  the  Heir  recovers,  and  dies,  the   Iffue  fhall  hold  the  Land,  but  if  he  himfelf  had 

4.':i\3.a,  'per     recovered  againft  the  Diffeizor  upon  Title  which  he  had  in  effe  at  that  Time,  he  fhouldnot  have  been 

^'""'^Cp^  remitted.     Quaere  in  that  Cafe  it  his  Father  Diffeizee  dies,  and  he  recovers  againft  the  Heir  or 

Vamjor.  piowd.  Diffeizor  by  Formedon,  if  he  fhall  be  remitted,  for  the  Wrong  was  done- to  the  Tail  at  that  Time. 

4i192  DyLe°.' '    And  if  one  kas  Title  to  a  Formedon,  and  procures  another  to  ouft  the  Tenant,  to  the  Intent  that 

i?9,  3C4>  s°5-  he  may  recover  againft  him,  and  the  Stranger  oufts  him,  and  afterwards  another  Stranger  recovers 

upon  Title  puifne  to  the  Procurer,  and  the  other  recovers  againft  him    by  Formedon,  he  is  there 

remitted.     And   if  two    Jointenants   have  Title  of  Action  where  their  Entry  is   taken    away, 

and  one  of  them  procures  a  Stranger  ut  fupra,  againft  whom  they  two  recover,  and  he  who  was 

Party  dies,  the  other  is  remitted  to  the  whole,  but  if  he  who  did  not  procure  had  firft  died,  the 

other  fhouid  only  have  been  remitted  to  the  Moiety.     Qucere  inde. 

188.  By  Bradbury  Reader,  if  a  Man  enters  lawfully  upon  Tenant  for  Life,  upon  Title  para- 
mount, into  one  Acre  for  Condition  broken,  having  the  fame  Title  to  the  whole  Land,  or  if 
he  enters  into  one  Acre  by  Reafon  of  a  Title  for  Mortmain,  or  for  Confent  to  a  Ravifher,  or  the 
like,  or  if  the  Leffor  himfelf  enters  into  one  Acre  by  Reafon  of  a  Condition  broken,  cr  for  that 
he  was  within  Age  at  the  Time  of  the  Leafe,  where  perhaps  Part  of  the  Leafe  is  good  by  Reafon 
of  a  Cuftom  which  enables  an  Infant  to  make  a  Leafe,  or  if  the  Leffor  accepts  a  Surrender  of 
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Parcel,  or  recovers  Parcel  in  Waft,  or  if  he  or  a  Stranger  enters  into  the  Moiety,  or  into  a  third 
Part  not  known  in  certain,  as  the  Cafe  is  in  21  H.  6.  48.  or  if  one  Jointenant  enters  into  his 
Moiety  for  Condition  broken,  in  all  thefe  Cafes  the  Rent  fhall  be  apportioned.  But  if  at  the 
Time  of  the  Leafe  the  Land  was  difcharged  of  a  Rent  which  is  afterwards  revived,  fo  that  the 
Value  of  the  Land  is  impaired  to  the  Leffee,  there  the  Rent  fhall  not  be  apportioned,  for  the 
Land,  out  of  which  the  Rent  iffues,  remains  entirely,  and  fo  is  the  Diverfity.  But  if  a  Man 
has  Title  of  Entry  upon  his  Leffee  for  Life  into  20  Acres  in  two  Counties,  and  he  enters  into 
one  Acre  only,  quare  if  the  Rent  fhall  be  apportioned  in  that  Cafe  ? 

189.  A  Tenant  who  holds  by  Homage  and  10  s.  Rent  makes  a  Leafe  for  Life,  Remainder  in 
Tail,  without  faying  any  Thing  of  any  Refervation,  it  feems  that  the  Tenant  for  Life,  although 
he  fhall  not  hold  by  Homage,  fhall  hold  by  Fealty  and  1  o  s.  inafmuch  as  both  the  Eftates  are 
now  but  one;  but  if  a  Gift  had  been  made  in  Tail,  Remainder  for  Life  after  the  Tail  determined, 
the  Tenant  for  Life  fhould  not  have  held  by  the  like  Services  as  the  Donee,  caufa  patet.  If  two 
Jointenants  and  to  the  Heirs  of  the  one,  who  hold  ut  fupra,  make  a  Gift  in  Tail,  the  Donee 
fhall  hold  of  them  both  by  the  like  Services,  and  yet  the  Freehold  is  not  the  Caufe  of  the  Tenure ; 
quare  there,  for  fome  fay  that  he  who  has  the  Fee  fhall  have  the  entire  Tenure,  becaufe  the  Inheri- 
tance paffes  only  from  him,  quare  inde.  And  if  Tenant  for  Life  and  he  in  Reverfion  make  a 
Gift  in  Tail,  quare  how  the  Donee  fhall  hold.  If  a  Leafe  for  Life  is  made,  Remainder  for  Years 
with  Warranty,  quare  if  this  Warranty  fhall  give  Benefit  to  him  in  Remainder,  feeing  that  the 
Eftate  precedent  is  of  another  Nature.  If  a  Leafe  is  made  for  Life,  Remainder  in  Frank-Mar- 
riage, it  feems  that  the  Tenant  for  Life  fhall  hold  by  Fealty  only  until  the  fourth  Degree  be  paft. 
But  if  a  Leafe  is  made  for  Life,  the  Heir  of  him  in  Remainder  fhall  not  be  in  Ward  during  the 
Life  of  the  Tenant  for  Life,  quod  not  a. 

190.  A  Reverfion  is  granted  to  one  for  Life,  and  before  Attornment  it  is  granted  to  him  again 
In  Fee,  and  afterwards  the  Tenant  attorns,  it  feems  that  the  Grantee  may  chufe  to  take  the  one 
Eftate  or  the  other  at  his  Pleafure  to  be  afterwards  determined.  But  if  a  Reverfion  is  granted  to 
one  Man,  and  afterwards  it  is  granted  to  another,  and  the  Tenant  comes  to  both,  and  fays,  "My 
Matters,  I  attorn  to  you,"  it, feems  that  for  the  Incertainty  neither  of  them  fhall  have  it,  for  it  is  in- 
certain  which  of  them  fhall  be  preferred.  a  If  a  Reverfion  is  granted  to  a  Man  and  to  his  Heirs, a  vid£ Co- Litt* 
and  afterwards  by  another  Deed  it  is  granted  to  him  and  to  his  Succeffors,  and   then  the  Tenant 

attorns,  quare  in  what  Capacity  it  fhall  veft.  If  a  Feoffment  is  made  with  a  Letter  of  Attorney, 
&c.  and  the  Deed  is  delivered  to  the  Grantee,  before  Livery  of  Seizin  the  Feoffor  may  counter- 
mand Livery,  but  if  he  fays  to  the  Feoffee,  "  it  is  my  Intent  that  you  fhall  not  take  by  Livery," 
this  is  nothing  to  the  Purpofe.  If  Land  is  given  to  a  Man  and  aFeme-fole,  upon  Condition  that 
whichever  ot  them  firft  marries  fhall  have  Fee,  and  they  intermarry,  neither  of  them  fhall  have 
the  Fee  for  the  Incertainty.     So  in  the  Cafe  before  b  if  the  Reverfion  of  Black-Acre  or  of  White- b  s'  ?•  S°" Litt* 

J  .  3 1Q.  b,  lays 

Acre  is  granted,  to  be  chofen  by  the  Grantee,  it  is  worthy  of  Confideration  whether  the  Attorn- that  the  At- 
ment  be  good  or  not,  inafmuch  as  the  Thing  is  incertain,  and  does  not  pafs  prefently.     And  Note*?™™"*1* 
the  Opinion  of  Brook  in  the  principal  Cafe,  that  the  Grant  fhall  be  void  for  the  Incertainty,  as  ° 
20  H.  6.  and  this  feems  to  be  very  reafonable.     c  And  Note  in  21  R.  2.  the  Avowries  abated,  asc.p-2lR-2- 
it*  a  Man  brings  two  Writs  of  Precipe  quod  reddat  returnable  at  one  and  the  fame  Day,  both  the  ^l'.  bIu^s 
Writs  fhall  abate,  as  it  appears.  c.  58.  p.3h. 

191.  A  Feoffment  is  made  upon  Condition  that  the  Feoffee  fhall  make  a  Gift  in  Frank-mar-  m^^'bIo. 
riace  to  fuch  a  Woman  who  is  Coufin  to  the  Feoffor,  and  not  to  the  Feoffee,  quare  if  he  is  bound  Avowry  e,  in 
to  rriake  any  other  Eftate  than  for  Life,  feeing  that  the  Intent  of  the  Feoffor  cannot  be  performed  35Tb.  plowl.' *" 
by  Law  ?  So  if  the  Condition  be  to  make  a  Gift  in  Frank  marriage  to  a  religious  Man,  &c.  MaWsCafe 

192.  "A  Man  makes  a  Leafe  for  Life,  and  grants  a  Rent  out  of  the  Reverfion,  now  if  the  ]°s  p0^  ";°" 
Grantee  grants  it  over,  it  feems  that  the  Grantor  ought  to  attorn,  and  not  the  Tenant  for  Life,  311.  b'. 

'  becaufe  the  Rent  is  nothing  to  him,  for  a  Releafe  made  by  the  Grantee  to  him  does  not  extin- 
yuifh  the  Rent :  So  if  a  Rent  be  granted  by  Tenant  for  Life  out  of  Land,  &c.  a  Releafe  made 
by  the  Grantee  to  him  in  Reverfion  does  not  extinguifh  the  Rent,  &c. 

193.  The  Reverfion  of  Tenant  for  Life  with  the  Rent  is  granted,  the  Tenant  for  Life  grants 
his  Eftate  to  another  to  hold  of  the  Grantee,  it  was  faid  at  Lecture  that  this  was  an  Attornment, 
lor  when  he  grants  it  to  hold  of  him,  the  Tenant  for  Life  takes  Notice  of  the  Grant,  and  it  is 
an  Agreement  to  the  Grant  as  lawful.  And  although  fome  fay  that  this  is  not  proved  but  by  the 
Grant,  at  which  Time  the  Eftate,  which  he  had,  patted  from  him,  fo  that  he  is  not  Tenant  for 
Life,  and  therefore  it  cannot  be  faid  an  Attornment  by  him,  although  this  is  true,  yet  it  fhall 
be  an  Attornment  by  the  Grantee  of  the  Eftate  of  the  Leffee,  forafmuch  as  he  accepted  it;  for 
which  Reafon  there  is  nothing  that  ftands  in  the  Way,  unlefs  it  be  that  it  was  fpoken  in  the  Ab- 
lence  of  the  Grantee,  and  that  is  nothing  to  the  Indenture,  for  a  Man  may  agree  to  a  Thing 
fpoken  in  his  Abfence.  As  if  one  diffeizes  another  to  the  Ufe  of  J.  S.  or  furrenders  to  the 
Steward  of  J.  S,  for  J  S.  or  gives  Goods  to  J.  S.  in  his  Abfence,  he  may  take  the  fame  by  a  fub- 
kquent  Agreement.  But  a  Difagreement  cannot  be  made  in  the  Abfence  of  the  Party  as  in'Yi<kH-b1* 
'■  Wheeler  s  Cafe. 

194.  In  Debt  upon  a  Recovery  in  Trefpafs,  if  the  Plaintiff  recovers  in  the  Court  where  the 
Action  of  Debt  is  brought,  pending  a  Writ  of  Error  in  the  King's  Bench  upon  the  Tref- 
pafs, and  after  the  Judgment  given  in  Debt,  the  Judgment  in  Trefpafs  is  reverfed,  quare  what 
Remedy  he  fhall  have  for  the  Debt  recovered,  for  this  is  a  Recovery  in  the  Common  Bench, 
which  he  cannot  rcverfe  in  another  Court,  and  although  he  might,  yet  feeing  that  Execution  of 
the  Debt  is  had,  he  cannot  be  reftored  to  it  by  the  Reverfal  in  the  firft  Writ  of  Error  upon 
the  Trefpafs. 
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iqc.  After  the  Death  of  the  Inteftate  A.  gets  PofTeffion  of  the  Goods,  and  gives  them  to  B. 
and  afterwards  is  made  Adminiftrator,  now  he  final]  not  take  the  Goods  out  of  the  PofTeffion  of 
B.  TheReafon  hereof  is,  that  by  the  firft  Seizure  he  had  the  Goods  to  the  Ufe  of  the  Inteftate, 
as  the  Law  fays,  for  he  was  chargeable  as  Executor  of  his  own  wrong,  and  fo  afcer  the  Admini- 
ftration committed  he  fhall  be  faid  to  have  them  to  the  fame  Ufe,  and  therefore  he  has  no  other 
Capacity,  for  which  Reafon  he  cannot  take  them.  But  if  J.  S.  wrongfully  takes  the  Goods  of 
K.  and  o-ives  them  to  L.  and  afterwards  K.  makes  J.  S.  his  Executor,  now  he  may  take  the 
Goods  out  of  the  Poffeflion  of  L.  for  he  has  another  Capacity  now  than  he  had  at  the  Time  of 
eivincr  them,  viz.  the  Intereft  of  another  Perfon.  As  if  a  Diffeizor  makes  a  Feoffment,  and 
afterwards  intermarries  with  the  Diffeizee  who  is  a  Woman,  now  he  may  enter.  But  in  the  firft 
Cafe  if  after  the  Adminiftration  committed  A.  had  releafed  to  a  Debtor  of  the  Inteftate's,  he 
fhould  have  had  an  Action  notwithftanding  his  Releafe,  for  of  Things  in  Action  he  cannot  gain 
PofTeffion,  nor  can  he  be  faid  Executor  of  fuch  Things,  but  only  of  thofe  which  a  Man  may  feize, 
as  Goods '  or  into  which  he  may  enter,  as  a  Leafe  for  Years.  But  if  there  was  a  Leafe  to  com- 
mence atEafier,  and  before  the  Day  A.  had  granted  the  Term  over,  and  afterwards,  and  before 
Ea/ler  he  had  taken  the  Adminiftration,  and  afterwards  had  granted  it  to  another,  the  fecond 
Grantee  fhould  have  enjoyed  it.  So  if  a  Rent-Charge  had  been  granted  for  Years  to  the  Inteftate, 
and  A.  had  compelled  the  Tenant  by  Coercion  of  Diftrefs  to  pay  it  to  him,  and  he  had  granted  it 
over  and  afterwards  had  taken  the  Adminiftration,  there  he  fhould  have  avoided  his  faid  Grant, 
beca'ufe  the  PofTeffion  which  he  had  fhall  not  be  called  the  PofTeffion  of  the  fame  Term,  but  ic 
fhall  be  called  a  Kind  of  voluntary  Payment  of  the  Tenant,  and  not  a  Payment  to  him  of  the 
Rent  which  was  granted  to  the  Inteftate,  for  none  can  be  faid  to  have  it  but  only  he  who  has 

Right  to  have  it. 

196.  If  the  Tenant  makes  Refcous  to  the  Lord,  and  afterwards  enfeoffs  A.  of  one  Parcel  of 
the  Tenancy,  and  B.  of  another  Parcel,  and  dies,  the  Lord  has  no  Remedy  by  Action  for  the 
Rent.  If  the  Tenant  makes  Refcous  to  the  Lord,  and  he  brings  an  Aflize  of  the  Seigniory,  and 
afterwards  the  Tenant  dies,  leaving  Iffue  two  Daughters,  who  make  Partition  of  the  Land,  the 
Lord  has  no  Remedy  for  the  Seigniory  by  Action. 

j  97.  A  Man  grants  a  Rent-Charge  out  of  his  Land  to  A.  uponCondition,  and  afterwards  the  Gran- 
tor makes  a  Feoffment  of  the  Land,  and  after  that  the  Condition  is  broken,  and  the  Rent  is  behind,  and 
the  Grantee  diftrains,  and  Refcous  is  made,  and  he  brings  Affize,  if  the  Condition  is  extinct  by  the 
Feoffment,  feeing  that  the  Feoffor  cannot  have  the  Land  again,  by  the  Breach  of  the  Condition,  in 
the  fame  Manner  as  he  might  when  the  Grant  was  made,  or  who  fhall  have  Benefit  of  the  Con- 
dition, is  theQueftion.  But  divers  are  of  Opinion  that  if  the  Grant  be  upon  Condition,  and  for 
the  Non-performance  the  Rent  ceafes,  there  the  Feoffee  fhall  have  the  Benefit,  for  the  Rent  is 
extinguifned.  As  if  a  Man  makes  a  Leafe  for  Years  upon  Condition,  and  for  the  Breach  of  it 
that  the  Eftate  fhall  ceafe,  and  he  grants  the  Reverfion,  and  then  the  Condition  is  broken,  the 
Grantee  may  enter,     guare  inde.     See  Rkbill's  Cafe  in  Littleton. 

198.  A  Leafe  is  made  to  A.  and  B.  for  their  Lives,  and  afterwards  the  Reverfion  is  granted 
to  C.  during  the  Lives  of  A.  and  B.  they  make  Partition,  A.  dies,  the  Queftion  is  if  the  firft 
Leffor  or  C?  fhall  have  A's  Part  after  his  Death.  Firft,  it  feems  that  the  Grant  of  the  Reverfion 
was  good,  for  if  the  Tenants  for  Life  had  entered  into  Religion,  C.  fhould  have  had  the  Land. 
Note  the  Reverfion  paffed,  and  the  Tenant  fhall  have  the  Rent  as  a  Rent-Service,  and  he  fhall 
have  Fealty  by  the  pafling  of  the  Reverfion,  and  if  the  firft  Ellate  had  been  upon  Condition  to 
ceafe,  for  which  it  had  ceafed,  C.  fhould  have  had  it  during  their  Lives,  wherefore,  &c.  Then, 
further,  it  feems  that  the  Partition  fevered  the  Reverfion,  for  although  by  the  firft  Grant  he  was 
intitled'to  have  the  Reverfion  as  long  as  either  of  them  was  alive,  this  was.in  Refpect  of  the  Join- 
ture, and  when  that  was  fevered,  fo  was  the  Reverfion.  So  the  firft  Leflbr  fhall  have  it  again 
after  the  Death  of  the  Tenant  for  Life,  and  not  C.  guare.  If  a  Leafe  is  made  for  20  Years, 
rendering  Rent,  and  the  Reverfion  is  granted  for  jo  Years,  this  is  a  good  Grant,  and  he  fhall 

diftrain  for  the  Rent,  Not  a. 

199.  If  a  Feoffment  is  made  to  A.  to  the  Ufe  of  B.  in  Fee,  it  was  faid  that  the  Wife  of  A. 
fhall  be  endowed,  for  the  Land  cannot  be  in  Abeyance  but  in  Refpect  that  it  vefts  in  A.  For  it 
is  not  like  to  the  Cafe  where  before  the  Statute  Ceftuy  que  Ufe  entered,  and  made  a  Feoffment,  be- 
caufe  there  he  had  no  PofTeffion,  but  only  a  Power  to  make  a  Feoffment,  as  an  Attorney,  or  as 
he  who  is  appointed  by  Will  to  fell  the  Land ;  but  now  the  Feoffee  has  PofTeffion.  For  if  one 
who  is  attainted  of  Felony  is  enfeoffed  to  the  Ufe  of  another,  the  PofTeffion  fhall  never  veft  in 
the  other,  forafmuch  as  it  is  once  fettled  in  him,  and  cannot  be  devefted  out  of  him  who  is  at- 
tainted, all  whofe  Lands  vetted  efcheat.  But  yet  he  who  is  fo  attainted  may  be  Attorney,  fo 
is  the  Diverfity.  And  if  he  who  has  Land  on  the  Part  of  his  Mother  makes  a  Feoffment  to 
the  Ufe  of  the  Feoffor,  it  fhall  refort  to  the  Heir  on  the  Part  of  the  Father,  if  he  dies  without 

T  CC 

200.  If  a  Man  makes  a  Feoffment  upon  Condition,  and  the  Feoffee  makes  a  Leafe  for  Life, 
and  dies,  fo  that  the  Reverfion   defcends  to  the  Feoffor,  if  the   Condition  is  extinct,  is  the 

201.  If  Goods  ftolen  are  fold  bona  fide  in  Market-overt,  and  the  Vendor  afterwards  buys  them 
a»ain,'the  firft  Owner  cannot  take  them,  for  by  the  firft  Sale  the  Property  was  clearly  gone  for 
ever,  inafmuch  as  it  was  without  Covin,  for  he  could  not  have  an  Action  for  them  then.  But  if 
the  Diffeizor  comes  to  the  PofTeffion  again  after  a  Defcent,  the  Entry  of  the  Diffeizee  is  revived, 
for  an  Action  remained  to  him  after  the  Defcent,  for  he  might  have  a  Writ  of  Right,  or  a  VVrir 
of  Entry,  fo  note  the  Diverfity.     So  if  a  Feoffee  to  Ufe  upon   Condition  enfeoffs  a  Stranger 


ignorant 
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ignorant  of  the  Ufe,  who  re-enfeoffs  him,  he  (hall  not  be  feized  to  the  firfb  Ufe,  for  theUfe  was 
extinft  by  the  Feoffment  to  the  Stranger,  inafmuch  as  no  Subpoena  lay  againft  him,  and  the  Feoffee 
fhall  be  in  the  fame  Courfe.  So  if  the  Tenant  enfeoffs  a  Stranger  by  Covin  to  enfeoff  his  Heir, 
and  he  makes  a  Feoffment  over  upon  Confideration  bona  fide,  and  the  Tenant  dies,  and  afterwards 
the  firft  Feoffee  is  re  enfeoffed,  now  the  Lord  fhall  not  aver  Collufion,  as  it  is  faid  in  33  H.  6.  15. 
for  inafmuch  as  a  Writ  of  Right  of  Ward  was  not  maintenable  againft  the  Feoffee  bona  fide,  it 
fhall  not  be  maintenable  againft  the  other,  for  the  Covin  ought  to  purfue,  and  fhall  not  be  re- 
vived. But  if  a  Stranger  had  made  the  Feoffment  upon  Condition,  or  the  Sale  of  the  Goods, 
or  if  the  Feoffment  by  Ceftuy  que  Ufe  had  been  upon  Condition,  and  a  Re-Entry  had  been  made 
for  the  Breach  of  it,  there  the  Property,  Ufe,  and  Covin  fhould  have  been  revived.  But  if  a 
Baftard  dies  feized,  having  Iffue,  who  endows  his  Mother,  there  the  MuUer  may  enter,  and  yeC 
he  had  no  Aftion  nor  other  Remedy  before  the  Endowment,  but  the  Wife  is  endowed  upon  an 
elder  Title,  and  fo  the  Right  is  revived,  fo  that  it  differs  from  the  other  Cafes.  And  if  the 
Diffeizee  enters  upon  a  Defcent,  and  dies  feized,  and  his  Heir  enters,  now  the  other  has  no  Re- 
medy, but  if  the  Heir  endows  his  Mother,  the  Entry  of  him  who  was  in  by  Defcent  is  revived, 
caufa  quafupra.  If  one  diffeizes  another  to  the  Ufe  of  J.  S.  and  makes  a  Feoffment  bonafde, 
and  takes  back  an  Eftate,  he  fhall  not  be  feized  to  the  firft  Ufe. 

202.  Land  is  given  to  two  Women  quamdiu  fimul  vixerint,  Remainder  to  the  right  Heirs  of 
her  who  dies  firft,  one  of  them  takes  Hufband,  and  has  Iffue,  and  dies,  it  feems  that  the  Huf-' 
band  fhall  not  be  Tenant  by  the  Curtefy,  for  fhe  had  not  the  fole  Poffeffion.  Further,  it  feems 
that  the  Remainder  is  good,  notwithftanding  the  Incertainty.  But  if  this  Remainder  fhall  be 
Affets  in  a  Formedon,  or  in  Debt  againft  the  Heir,  is  the  Queftion.  And  it  feems  that  it  fhall  not, 
for  the  Remainder  was  never  in  the  Mother  becaufe  it  commenced  by  the  Death  of  the  Mother, 
fo  that  the  Death  preceded  the  Remainder,  and  at  the  fame  Inftant  that  the  Death  happened,  the 
Remainder  alfo  happened,  fo  that  it  never  vefted  in  the  Mother.  *  As  if  a  Leafe  is  made  for  *Piowd.  482. 
Life,  upon  Condition  that  if  the  Leffee  does  fuch  an  Aft  he  fhall  have  Fee,  now  the  Condition 
precedes  the  Performance  which  vefts  the  Fee.     So  the  Death  vefts  the  Fee  in  the  principal  Cafe. 

And  it  is  not  like  the  Grant  of  a  Rent- Charge  in  Fee  to  J.  S.  to  commence  after  his  Death,  for 
there  the  Heir  fhall  have  it  by  Defcent,  although  the  Anceftor  could  never  take  it.  And  if  one 
grants  a  Rent-Seek  to  A.  for  Life,  and  afterwards  by  another  Deed  grants  that  he  and  his  Heirs 
fhall  diftrain  for  the  Rent,  now  during  the  Life  of  the  Grantee  the  Rent  is  feck,  although  he 
may  diftrain  for  it,  but  the  Heir  fhall  have  it  as  a  Rent-Charge,  and  that  by  Defcent. 

203.  Mortgagee  makes  a  Feoffment  in   Mortgage  to  the  Heir  of  the  Mortgagor  to  be  firft 
paid,  after  the  firft  Day  the  firft  Mortgagor  dies,  the  Heir  tenders  the  Money  to  the  firft  Mort- 
gagee at  the  Day,  and  he  refufes,  and  he  tenders  the  Money  to  the  Heir,  &c.  at  the  Day,  and 
he  refufes,  the  firft  Mortgagee  enters,  and  the  other  oufts  him,  and  he   brings   Affize,  it  feems 
not  to  be  maintenable.     Firft,  it  feems  that  the  Son  may  perform  the  Condition,  for  it  is  not  fuf- 
pended,  inafmuch  as  it  is  a  collateral  Condition  ;  fee  for  this  the  Cafe  of  the  Corody  in  21  Ed.  4. 
Then,  it  feems,  the  Payment  ought  to  be  made  to  the  Mortgagee,  notwithftanding  he  has  made 
a  Feoffment  of  the  Land,  as  it  fhould  be  to  the  Executors,  and  not  to  the  Heir,  and  17  Ed.  3.  2. 
is  not  Law.     Further,  upon  the  firft  Refufai   the   Heir  is  not  remitted,  for  he  fhall  not  be  re- 
mitted upon  a  Title,  but  if  he  had  taken  an  Eftate  only  for  Life  or  for  Years,  he  fhould  have  had 
it  in  Fee,  which  fee  20  Ed.  4.     But  the  chief  Point  is,  when  the  Mortgagee  has  entered  upon  the 
Son,  as  he  may,  if  the  Son  may  enter  upon  him  for  the  firft  Condition  broken.     And  it  feems 
that  he  may,  for  if  the  Tenant  enfeoffs  the  Heir  of  the  Lord  upon  Condition,  and  the  Lord  dies, 
and  afterwards  the  Condition  is  broken,  and  an  Entry  made,  the  Seigniory  is  revived.     So  fhall 
the  Condition  here  be.     So  if  the  Diffeizor  enfeoffs  the  Heir  of  the  Diffeizee  upon  Condition, 
and  the  Diffeizee  dies,  and  the  Condition  is  broken,  and  afterwards  the  Diffeizor  enters  as  he  may, 
now  the  Heir  may  enter  upon  him,  becaufe  the  Right  fhall   be  revived,  otherwife  it  is,  if  the 
Diffeizee  had  releafed  to  his  Heir,  for  there  the  Right  is  extinft,  and  not  revived  by  the  Entry 
of  the  Diffeizor.     But  in  the  principal  Cafe  if  the  Condition  upon  the  fecond  Feoffment  had  been 
that  the  Son  fhould  not  do  fuch  an  Aft,  and  the  Condition  had  been  broken  by  him,  it  fhould 
have  been  otherwife,  as  it  feems,  becaufe  it  was  the  Aft  of  the  Son  himfelf,  for  this  fhould  not 
abate  a  Precipe  brought  againft  him,  where  an  Entry  is  made  for  the  Condition  broken. 

204.  a  If  a  Man  takes  a  Wife,  and  fells  his  Land,  and  afterwards  the  Wife  comes  to  the  Age a  s- p* Co' L'"' 
of  nine  Years,  and  the  Hufband  dies,  it  feems  that  fhe  fhall  have  Dower  of  the  Land,  notwith-  3' 
ftanding  the  Hufband  had  no  Poffeffion  of  it  after  fhe  was  of  the  Age  of  nine  Years.     b  For  if  the  bs.P.Co.Liu. 
Hufband  aliens  his  Land,  and  afterwards  the  Wife  is  attainted  of  Felony,  and  after  that  has  a33'"' 
Charter  of  Pardon,  and  the  Hufband  dies,  fhe  fhall  have  Dower.     And  if  the  Wife  elopes,  and 
afterwards  the  Hufband  purchafes  Land,  and  aliens  it,  and  afterwards  the  Wife  is  reconciled,  and 
the  Hufband  dies,  fhe  fhall  have  Dower,  and  yet  at  the  Time  of  the  Alienation  fhe  was  barrable, 
but  her  Title  was  not  confummate  until  the  Death  of  the  Hufband,  and  then  lawful  Poffeffion, 
and  Efpowfals,  and  the  Death  make  her  Dower.     c  But  if  a  Man  takes  an  Alien  to  Wife,  and  c  s.  p, Co. Lkv. 
afterwards  aliens  his  Land,  and  then  fhe  is  made  a  Denizen,  and  the  Flufband  dies,  fhe  fhall  not?3-  a*  Poft 


be  endowed.     Square. 

205.  Upon  a  flea  in  Bar  of  Affize  the  Parties  are  adjourned,  and  afterwards  the  Tenant  pleads 
a  Releafe  made  after  the  laft  Continuance  bearing  Date  in  a  foreign  County,  and  afterwards  at  the 
Return  of  the  Venire  facias  the  Tenant  pleads  that  after  the  laft  Continuance  he  had  purchafed  the 
Manor  to  which  the  Plaintiff  is  a  Villain,  he  fhall  not  have  this  Plea,  for  he  fhail  not  delay  the 
Plaintiff  but  by  one  Plea  or  Matter  in  Deed  happening  of  late  Time,  and  he  fuffers  no  Mifchief 
thereby  if  he  is  fure  that  his  Plea  is  true  :  But  in  fhewingof  a  Record  he  fhall  afterwards  plead, 

7  if 
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if  they  are  in  thefame  Court,  fo  that  the  Plaintiff  fhall  not  be  delayed  by  fhewing  of  them  ;  and 
here  the  Villain  fhall  not  be  infranchifed,  for  the  Plea  was  pleaded  before  he  cught  to  maintain 
it;  but  if  he  anfwers,  his  Villain  de  novo,  thereby  he  fhall  be  infranchifed. 

206.  A  Man  makes  a  Leafe  for  Life,  rendering  Rene  in  Fee,  and  afterwards  grats  the  Rever- 
fion with  Attornment,  and  referves  the  Rent  in  Fee,  and  dies,  the  Rent  is  exiinguiihed,  for  ic 
cannot  defcend,  inafmuch  as  it  is  referved  upon  an  Eftate  but  tor  Life.  So  if  Tenant  in  Tail  of 
Rent  grants  it  in  Fee,  this  is  no  Difcontinuance  to  the  Heir  of  the  Grantee,  for  it  was  but  granted 
during  the  Life  of  the  Grantor. 

207.  If  two  Acres  in  feveral  Counties  are  held  by  one  entire  Rent,  no  Cejfavit  lies,  for  it  can- 
not be  brought  but  upon  the  entire  Tenure,  and  for  the  whole  Land  out  of  which  the  entire  illues. 
So  Note  that  after  Ceffer  if  the  Tenant  makes  a  Gift  in  Tail  of  Parcel,  no  Cejfavit  lies,  for  al- 
though the  Seigniory  is  now  fevered,  yet  he  fhall  not  have  a  Cejfavit,  becaufe  he  cannot  fuppole 
the  Ceffer  in  the  one  only,  for  they  two  ceffed,  and  he  cannot  have  a  Cejfavit  in  the  Det>rees. 
But  if  a  Tenant  of  two  Acres  ceffes,  and  afterwards  makes  a  Feoffment  of  one  of  the  Acres, 
yet  a  Cejfavit  remains  for  the  Acre  in  his  Poffeffion,  for  he  alone  ceiled  in  that  Acre:  But  cW/-<?, 
for  the  Seigniory  is  now  divided,  and  he  cannot  luppofe  that  he  holds  the  Acie  of  him  by  any- 
certain  Rent. 

208.  If  a  Feme-Tenant  in  a  Precipe  quod  redact  takes  Hu (band  pending  the  Writ,  all  the 
Refidue  of  the  Pleading  and  of  the  Procefs,  as  the  Grand  Cafe,  fhall  be  awarded  ao-ainft  the 
Wife  only.  But  it  feems  that  fhe  fhall  not  bind  the  Vouchee  to  Warranty,  for  the  Summoneas 
ad  warrantizandum  is  a  new  original,  and  the  Vouchee  is  a  Stranger  to  the  firlt  Original,  and  there- 
fore he  may  fay  that  fhe  is  a  Feme-Covert,  but  her  Recovery  by  the  Warranty  fhall  be  by  fVar- 
rantia  Chart*.  But  if  a  Reverfion  is  granted  to  a  Woman,  who  takes  Hufband,  he  fhali  join 
with  his  Wife  in  a  Quid  juris  clamat,  as  it  feems  in  1 1  H.  4.  for  that  does  not  iffue  out  of  an 
original  Writ,  as  in  the  principal  Cafe. 

209.  If  Attornment  be  made  upon  Condition,  which  is  broken  by  the  Grantee  upon  Condi- 
aThatanAt-  tion,  yet  the  Reverfion  is  not  devefted,  for  the  Affent  cannot  be  a  conditional,  becaufe  he  does 
not^bTupon1"  not  claim  the  Reverfion  from  him  who  attorns,  but  from  the  Grantor,  and  it  cannot  be  made 
Condition,  Co.  conditional  by  the  A£t  of  a  Stranger  to  the  Grant.  For  if  Tenant  in  Tail  makes  a  Leafe  for 
iRoi^Abr.'  Years,  rendering  Rent,  and  the  Iffue  accepts  the  Rent,  upon  Condition  that  it  fhall  be  no  Pre- 
412.  m.  s Co.  judice  or  Hindrance  to  his  Entry  to  avoid  the  Leafe,  yet  he  fhall  never  defeat  the  Leafe,  for  the 

Affent  is  a  Thing  executed,  which  will  not  admit  of  any  Condition  to  be  performed  or  broken  by 
b  Co.  Litt.       any  A£t  to  come,  b  but  if  the  Condition  precedes  the  Affent,  and  the  Affent  is  fubfequent,  then 
the  Condition  is  good,  but  if  the  Affent   precedes,  and  the  Condition  follows,  the  Condition  is 
void,  becaufe  it  is  the  Nature  of  jthe  Affent  to  be  executed.     And  therefore  if  a  Woman  Tenant 
for  Life  takes  Hufband,  who  attorns  to  the  Grantee  of  the  Reverfion,  and  afterwards  they  are 
divorced,  yet  the  Attornment  fhall  bind  the  Wife.     And  if  Feoffee  upon  Condition  attorns  to 
the  Grantee  of  a  Seigniory,  and  the  Feoffor  enters  for  .the  Condition   broken,  yet  the  Attorn- 
ment fhall  bind  him.     And  as  the  Law  fays  that  the  Attornment  of  the  Feoffee  upon  Condition 
fhall  not  be  avoided  by  the  Condition,  fo  for  the  fame  Reafon  the  Law  fays  that  an  Attornment 
c  Co.  Litt.        upon  Condition  fhall  not  be  deftroyed  by  the  Condition.     c  But  a  Releafe  of  a  Right   may  be 
274- b-  upon  Condition,  as  a  Seigniory  may    be   releafed    to   the  Tenant  upon   Condition,  and  fo  one 

Jointenant  may  releafe  to  his  Companion  upon  Condition,  for  there  the  Thing  vefted  in  his  Per- 
fon  is  devefted,  to  which  a  Condition  may  be  annexed  ;  but  not  fo  of  an  Affent.  And  if  the 
Patron  affents  upon  Condition  to  the  Charge  of  the  Parfon,  this  is  a  good  Condition,  becaufe  the 
Affent  is  an  Intereft  in  Law,  for  if  he  had  but  the  Patronage  in  Tail,  for  Life,  or  upon  Condition, 
and  his  Eftate  in  the  Patronage  is  avoided,  the  Affent  is  void  as  to  the  fecond  Patron.  And  if 
the  Mulier  attorns  to  the  Grantee  of  the  Seigniory,  although  the  Baftard  dies  feized,  fo  that  the 
Mulier  fhall  never  be  Heir,  yet  the  Attornment  remains  good.  So  an  Attornment  by  a  Devifee, 
or  by  him  to  whom  a  Remainder  is  appointed,  remains  good,  notwithftanding  they  afterwards 
difagree  to  the  Eftate,  and  yet  it  fhall  never  be  called  a  Tenancy.  If  the  Reverfion  of  Tenant 
in  Tail,  or  of  Tenant  for  Life  with  Remainder  for  Life,  is  granted,  and  the  Iffue  in  Tail,  or  he 
in  Remainder  for  Life,  attorns,  having  nothing  but  this  Poffeffion  in  Law,  it  is  void,  as  it 
feems.  And  in  the  Cafe  of  the  Devifee  and  Remainder- Man,  they  have  but  a  Poffeffion  in  Law, 
for  they  have  not  Poffeffion  in  Deed  before  their  Entry,  and  confequently  he  in  Reverfion  has 
not  Poffeffion  in  Deed  of  the  Reverfion,  but  Poffeffion  in  Law.  And  alfo  in  one  of  the  Cafes 
the  Grantee  had  a  Reverfion  depending  upon  the  Eftatcs  of  two  Tenants  for  Life,  which  is  al- 
tered when  one  of  them  is  dead.  But  he  who  has  only  a  Poffeffion  in  Law  may  attorn  to  the 
Grantee  of  a  Seigniory  well  enough,  for  no  other  can  attorn  but  he  who  was  Tenant  at  the  Time 
d  26  Air.  pi.     of  the  Grant,  as  Quintin's  Cafe  is  in  a  26  Aff.     And  fo  note  the  Diverfity. 

38-  210.  Before  the  Statute  of  Quia  emptores  terrarum  a  Man  makes  a  Feoffment  of  an  Acre,  to 

hold  of  two  Manors  which  the  Feoffor  has,  after  the  Statute  he  enfeoffs  A.  of  the  one  Manor, 
and  B.  of  the  other,  the  Tenant  dies,  his  Heir  being  within  Age,  who  fhall  have  the  Wardfhip 
of  him  is  the  Queftion.  And  firft  it  is  to  be  confidered  if  the  Tenant  fhall  hold  the  one  Moiety 
of  the  one,  and  the  other  of  the  other,  or  if  he  fhall  hold  feverally  the  Parcels  of  Land,  and 
if  the  Rent  fhall  be  apportioned,  viz.  the  one  to  have  fo  much,  and  the  other  fo  much.  (But 
it  feems  that  there  is  no  Apportionment  by  the  Grant  of  the  Seigniory,  but  only  by  the  Feoffment 
of.  the  Tenancy).  And  it  feems  here  that  he  fhall  hold  by  Moieties,  and  then  there  is  no  Priority. 
It  was  faid  that  if  a  Woman  be  endowed  of  a  Villain  in  grofs,  and  afterwards  the  Tenant  in 
Dower  and  the  Heir  enter  together  into  Land  purchafed  by  the  Villain,  it  is  good  to  be  confi- 
3  ?-     p  dered 
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dered  in  whom  the  Freehold  fhall  be.     Note  the  Cafe  of  *  21  R.  2.  of  Diftrefs  by  two  feverally  # 

of  one  Horfe   for  Damage- feafant   and  for  Rent,  where  both   Avowries   abated.     So  if  he  had  Fifz.  AvoJrV 

been  a  Villain   to  an  Abbot  and  a   fecular    Man,  for  his  entire  Body  is  an  entire    Villain  to  each  26l'BelIew'sC- 

of  them,   tor  each  fhall  difable   him  in    any  Action.     So  fhall  the  Heir  and  the  Tenant  in  Dower  and  th" other 

be.     But  in  the  firft  Cal'e  if  he  had  not   made  a  Feoffment   of  the  laid  Manors,  but   had  died  Boo|ksther_ed  c'- 

feized  of  them,  having  two  Daughters   and  Heirs,  and  one  of  them    had  been  in  Ward,  orif'"^    agl"' 

they  two    had    been  m  Ward,  and  the   Lord   had  committed    the  one   Manor    to  one,  and  the 

other  Manor  to  another,  and  then  the  Tenant  had  died,  his  Heir  being  within  Age,  quare  which 

fhould  be  preier'd.     And  if  the  Grantee    for    Life  of  a  Villain  and  he  in    Reverfion  enter  into 

Land  purchafed  by  the  Villain,  it  feems  to  me  that  the  Tenant  for  Life  fhall  gain  the  whole,   buc 

many  think  that  he  in  Reverfion  in  an  Action  fhall  difable  him. 

2H  If  there  is  a  Leafe  for  Life,  Remainder  for  Years,  and  he  in  Remainder  reieafes  all  his 
Right  in  the  Land  to  the  Tenant  for  Life,  the  Years  are  extinct,  but  if  the  Releafe  is,  to  have 
and  to  hold  the  Land  to  him  during  the  Years,  then  the  Years  are  in  ejfe.  As  if  a  Man  makes 
a  Leafe  for  Life,  and  afterwards  reieafes  to  the  Tenant  for  Life,  to  have  and  to  hold  the  Land- 
to  him  for  40  Years  after  the  Leafe  for  Life  ended,  he  fhall  have  it  as  the  Words,  are.  And  if  a 
Man  leafes  Land  to  }.  for  Life  and  20  Years  over,  it  feems  that  he  fhall  have  the  Years,  not- 
withstanding Livery  of  the  Land  is  not  made.  And  fome  fay  that  a  Rekafe  of  Tenant  for  Years 
to  the  Leffor  extinguifhes  the  Term,  otherwife  of  a  Releafe  of  Tenant  for  Life,  as  if  Tenant  for 
Years  being  ejected  reieafes  to  the  Diffeizor,  the  Leffor  may  enter,  otherwife  of  the  Releafe  of 
Tenant  for  Life.  And  if  a  Man  makes  a  Leafe  for  Years  to  commence  at  Eafier,  and  before 
Eajier  he  reieafes  all  his  Right  to  the  Leffor,  the  Years  fha-11  be  extinct  in  the  Land,  as  in  the 
principal  Cafe.  And  if  a  Man  makes  a  Leafe  for  20  Years  without  Impeachment  of  Waft,  and 
afterwards  confirms  it  for  40  Years,  the  Lefiee  fhall  be  difpunifhable  of  Waft  for  20  Years. 
And  if  a  Woman  has  a  Leafe  for  20  Years,  and  the  Leffor  confirms  it  to  the  Hufband  for  40 
Years,  who  dies,  fhe  fhall  have  the  Refidue  of  the  20  Years,  quod  nota. 

212.  If  the  Diffeizor  makes  a  Gift  in  Tail  or  a  Leafe  for  Life  to  J.  S.  to  whom  the  Diffeizee 
confirms,  yet  after  the  Eftate  is  determined  he  fhall  enter  upon  him  in  Reverfion, ,  for  that  Eftate 
only  was  fortified  ;  but  if  the  Confirmation  was  only  to  the  Diffeizor  who  was  in  the  Reverfion, 
he  fhould  not  enter  upon  the  particular  Tenant,  any  more  than  if  a  Warranty  had  been  made  to- 
him  in  Reverfion,  and  it  had  defcended,  in  which  Cafe  he  fhould  not  have  entered  upon  the  par- 
ticular Tenant.     But  if  the  Diffeizor  had  given  the  Land  to  A.  and  B.  and  to  the  Heirs  ..of  B. 

and  the  Diffeizee  had  confirmed  the  Eftate  of  A.  quare  in  that  Cafe  ?  but  it  feems  clearly  that  if  £ 

he  had  confirmed  the  Eftate  of  B.  he  fhould  never  have  entered  upon  the  Heir  of  B.  but  the 
Eftate  which  A.  had  was  but  for  Life  only,  and  therefore  perhaps  it  fhall  not  go  beyond  it,  but 
where  the  Confirmation  is  made  to  B.  it  feems  to  be  otherwife.  For  if  the  Diffeizor  gives  Land 
to  C.  in  Tail,  the  Remainder  to  the  right  Heirs  of  C.  and  the  Diffeizee  confirms  the  Eftate- 
Tail  to  C.  this  goes  alfo  to  the  Fee  clearly.  And  if  the  Diffeizor  gives  Land  to  A.  for  Life, 
Remainder  to  B.  for  Life,  Remainder  to  A.  in  Fee,  and  the  Diffeizee  confirms  the  Eftate  for  Life 
to  A.  only,  quare  there. 

213.  If  the  Hufband  has  a  Term  of  50  Years  in  Right  of  his  Wife,  and  grants  to  a  Stranger 
all  the  Years  which  remain  after  the  Death  of  him  and  his  Wife,  if  this  Grant  is  good  is  the 
Queftion. 

214.  If  I  diffeize  one  to  the  Ufe  of  me  and  J.  S.  who  afterwards  agrees  to  it,  we  are  Join- 
tenants,  fo  that  by  the  Agreement  the  Moiety  fhall  be  in  him,  &c.  And  this  is  proved  by  the 
Cafe  of  21  Ajj.  pi.  49.  where  the  one  Sifter  in  Tail  entered  upon  the  Difcontinuee  of  her  Father, 
claiming  to  herfelf  and  to  her  Sifter,  and  the  Difcontinuee  oufted  her,  and  fhe  recovered  in  Affize 
againft  him,  and  it  was  there  adjudged  that  the  other  Sifter  mould  have  the  Moiety  by  her  Agree- 
ment. But  if  I  diffeize  one  to  the  Ufe  of  A.  after  20/.  levied  by  me  of  the  Profits  of  the  Land, 
or  to  the  Ufe  of  myfelf  for  Life,  and  afterwards  to  the  Ufe  of  A.  in  Fee,  or  to  the  Ufe  of  A. 
for  Life,  and  afterwards  to  the  LTfe  of  myfelf  in  Fee,  there  he  fhall  have  nothing  by  his  Agree- 
ment, becaufe  I  cannot  apportion  the  Wrong  fo,  for  he  ought  to  have  the  whole  Eftate  or  nothing 
in  the  Part  appointed.  And  if  the  Diffeizin  was  to  the  Ufe  of  A.  if  he  pays  me  20/.  it  feems 
that  the  Condition  is  good,  for  the  Eftate  is  not  divided.  And  fo  if  the  Condition  was,  to  the 
Ufe  of  A.  if  he  will  agree  to  it,  this  is  a  good  Condition.  And  if  I  diffeize  my  Tenant  for 
Life  to  the  Ufe  of  J.  S.  he  fhall  have  but  a  Freehold  by  his  Agreement.  And  it  was  faid  that 
if  the  Iffue  in  Tail  within  Age  by  Covin  commands  A.  to  diffeize  the  Difcontinuee  of  his  Father, 
and  A,  diffeizes  him  to  the  Ufe  of  B.  for  Life,  and  afterwards  to  the  Ufe  of  his  own  Right 
Heir,  and  B.  agrees,  and  A.  dies,  and  B.  dies,  and  the  Heir  of  A.  enters,  and  enfeoffs  the  Iffue 
in  Tail,  he  is  remitted,  becaufe  he  is  now  within  Age. 

215.  The  Hufband  is  bound  in  a  Statute-Merchant,  and  afterwards  he  and  the  Wife  levy  a 
Fine  of  the  Land  of  the  Wife  to  J.  S.  and  the  Hufband  dies,  Execution  of  the  Statute  fhall 
not  be  made  in  the  L?.nd  in  the  Hands  of  J.  S.  becaufe  nothing  paffed  from  the  Hufband  but 
the  Eftate  which  the  Hufband  had  during  the  Coverture,  which  is  determined  by  his  Death,  and 
J.  S.  fhall  have  the  like  Benefit  as  the  Heir  fhould  have,  or  as  he  himfelf  fhould  have  had  if 
the  Wife  had  been  difcovert,  and  had  granted  the  Land,  for  it  is  lawful  for  a  Feme-covert  to 
grant  her  Eftate  by  Fine,  and  then  if  the  Grantee  fhall  not  have  the  fame  Advantage  as  the 
Wife  herfelf  fhould  have,  it  would  be  againft  Reafon.  But  if  the  H ufband  had  made  a  Leafe 
for  Years,  or  had  granted  a  Rent-Charge  in  Fee  before  the  Grant  to  J.  S.  J.  S.  fhould  never 
have  avoided  the  Term  nor  the  Charge,  any  more  than  if  the  Land  had  been  in  Execution, 
for  there  the  Thing  is  executed,  and  vefts  at  the  Time  of  the  Grant  of  the  Land  to  J.  S.  in  fuch 
Manner  and  Degree  as  the  Act  is,  for  J.  S.  fhall  ever  be  faid  to  be  in  in  the  Per  by  the  Hufband 
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and  Wife,  and  the  Death  of  the  Hufband  does  not  alter  it,  for  the  Degree  of  the  Act  was  given 
and  veiled  at  the  fame  Inftant,  and  the  Title  was  executed,  but  the  Execution,  ut  fupra,  is  exe- 
cutory.    And   if  Tenant  for  Life  and  he  in   the  Reverfion  give  the  Land  by  Fine  to  A.  this 
fhall  be  liable  to  a  Statute  made  by  the  Tenant  for  Life,  during  his   Life  only,  and  fnall  never 
be  liable  to  a  Statute  made  by   him  in  Reverfion,  for  notwithftanding  the  Words  of  the   Fine1 
are  joint,  yet  he  may  confefs   and  avoid  them   by  fhewing  the  Truth  of  die  Matter.     So  in  the 
principal  Cafe  he  may  fhewthat  the  Eftate  on  the  Part  of  the  Hufband  was  during  the  Coverture 
only,  and  altho'  the  Hufband  had  the  Fee  in   Right  of  his  Wife,  yet  the  Fee  fhall  not  be  faid 
to  pafs  from  him  longer  than  during  the  Coverture,  for  the  Law  annexes  fuch  a  Condition  to 
his  Eftate,  &c.     And  if  the  Hufband  and  Wife  accept  a  Fine  of  the  Wife's  Land    from  B.  fur 
conufance  de  droit  come  ceo,  &c.  and  render  back  to  him  in  Tail,  yet  the  Revrrfion  is  in  the  Wife 
only,  and  the  Hufband  has  nothing  but  by  Keafon  of  the  Coverture,  et  Vide  diligenter  40  Aff. 
pi.  4.     And  Note,  if  Tenant  in  Tail  makes  a  Leafe  for  Years  to  commence  at  Eafier,  rendrino- 
Rent,  and  dies,  and  the  Iffue  in  Tail  enters,  and  makes  a  Feoffment  before  Eajler,  many  are  of 
Opinion  that  the  Feoffee  fhall  never  avoid  the  Leafe,  becaufe  the  Leafe  was  not  avoided  by  the 
Entry  of  the  Iffue,  for  the  Acceptance  of  the  Kent  affirmed  the  Leafe,  but  the  Leafe  was  voida- 
ble, wherefore,  &c.     So  if  Hufoand  and  Wife  make  a  Leafe  to  commence  at  a  Day  to  come, 
and  before  the  Time  the  Hufband  dies,  and  the  Wife  makes  a  Feoffment,  the  Feoffee  fhall  not 
avoid  it,  caufa  qua  fupra.     So  if  an  Infant  makes  a  Leafe  ut  fupra,  and  befoie  the  Time  he 
being  within  Age  or  at  full  Age  makes  a  Feoffment,  the  Feoffee  fhall  never  avoid  the  Leafe,  &c. 
But  many  others  are  of  a  contrary  Opinion,  for  they  fay  that  an  Infant,  or  the  Iffue  in  Tail,  by 
his  own  Act,  or  by  the  Act  of  the  Anceftor,  fhall  not  have  any  thing  executory  againft  him,  for 
if  he  does  not  avoid  it  by  his  Pofieffion  before  the  Commencement  of  the  Term,  he  has  no  Means 
to  avoid  it,  &c.  before,  &c.     But  it  is  clear  enough  that  if  Tenant  in  Tail  dies  after  he  has  difecn- 
tintied,  and  the  Difcontinuee  makes  a  Leafe  for  Years  to  commence,  &c.  and  dies,  the  Heir  in 
Tail  being  his   Heir,  who  enters,  and  makes  a  Feoffment,  there  the  Leafe  is  avoided,  becaufe 
the  Iffue  is  remitted,  and  has  another  Eftate  than  the  Difcontinuee  had,  and  not  any  Privity  of 
that  Eftate  which  is  avoided,  &c. 
*  See  the  whole       2 1 6.  a  Upon  a  Judgment  in  Debt  Execution  fhall  only  be  had  of  the  Land  which  the  Party 
awrf' Co^Litt  kas  at  tne  Time  of  the  Judgment  given,  and  not  of  that  which  he  has  at  the  Day  of  the  Writ 
io«, »'.  b.  And '  purchafed.     So  in  Cafe  of  an  Amercement  of  the  Plaintiff  for  a  Nonfuit,  the   Land  which  he 
reezBac.Abr.   ^zs  at  tnat  Time  fhall  only  be  charged,  and  not  the  Land  which  he  had  when  he  found  Pledges, 
by  22  Aff.  -pi.  32.     But  in  Debt  againft  the  Heir,  if  he  aliens  pending  the  Writ,  this  fhall  be 
liable  to  Execution,  altho'  the  Alienation  was  before   the  Judgment,  for  there  the  Action  was 
brought  againft  him  in  Confederation  of  the  Land.     So  Iffues  fhall  be  levied  againft  the  F'roaee 
of  a  Juror,  altho'  the  Alienation  was  before  the  Iffues  forfeited,  for  he  was  fworn  in  RefpecT:  and 
by  Reafon  of  the  Land.     But  in  the  firft  Cafe  the  Action  was  brought  in  Refpect  of  the  Perfon, 
and  not  in  Refpect  of  the  Land,  and  fo  it  is  not  like  to  the  other  Cafes.     Note  the  Diverfity. 

217.  If  a  Man  makes  a  Gift  in  Tail,  upon  Condition  that  the  Donee  fhall  make  a  Feoffment 
in  Fee  to  J.  S.  and  he  accordingly  does  fo,  yet  the  Iffue  fhall  have  a  Formedon,  for  if  he  had  not 
performed  the  Condition,  the  Donor  could  not  have  entered,  but  when  he  has  performed  ft, 
yet  the  Condition  fhall  not  defeat  the  Eftate  of  the  Iffue,  &c.  And  if  a  Man  makes  a  Leafe 
for  Life,  upon  Condition  that  the  Leffee  fhall  make  a  Feoffment  to  J.  S.  and  he  accordingly  does 
fo,  the  Leffor  may  enter  for  the  Condition  in  Law,  viz.  for  the  Forfeiture.  So  if  the  Leafe  had 
been  upon  Condition  that  he  might  make  a  Feoffment,  it  had  been  all  one.  If  a  Man  enfeoffs 
an  Infant,  upon  Condition  that  he  enfeoffs  another,  and  he  does  fo,  yet  the  Infant  may  after- 
wards enter  and  hold  in  Fee,  for  he  has  performed  the  Condition. 

218.  If  Tenant  in  Tail  makes  a  Leafe  for  the  Life  of  the  Leffee,  and  afterwards  diffeizes  him, 
and  makes  a  Feoffment  in  Fee,  and  the  Leffee  dies,  and  afterwards  the  Tenant  in  Tail  dies,, 
this  feems  to  be  no  Difcontinuance,  becaufe  the  Fee  was  not  executed  by  lawful  Means.  As  if" 
Tenant  in  Tail  makes  a  Leafe  for  Life,  and  afterwards  grants  the  Reverfion,  and  the  Grantee 
diffeizes  the  Tenant  for  Life,  and  the  Tenant  for  Life  dies,  and  afterwards  the  Tenant  in  Tail 
dies,  this  is  no  Difcontinuance,  for  the  Fee  was  not  executed  according  to  the  Grant,  any  more 
than  in  the  Cafe  in  Littleton  of  the  Efcheat  of  the  Grantee.  But  without  Doubt  if  Tenant  in 
Tail  makes  a  Leafe  for  his  own  Life,  and  afterwards  diffeizes  the  Tenant  for  Life,  and  makes  a 
Feoffment,  this  is  no  Difcontinuance,  for  by  the  Diffeizin  he  was  feized  in  Fee,  and  he  divefted 
the  Fee  out  of  the  Donor,  and  then  he  was  not  Tenant  in  Tail,  and  confequently  there  was  no 
Difcontinuance.  And  it  feems  that  the  firft  Cafes  are  more  clear,  if  the  Tenant  in  Tail  dies  in 
the  Life  of  the  Leffee  for  Life.  If  Tenant  in  Tail  makes  a  Leafe  for  the  Life  of  the  Leffee, 
who  is  diffeized,  and  the  Tenant  in  Tail  releafes  to  the  Diffeizor  without  Warranty,  and  the  Te- 
nant for  Life  dies,  and  afterwards  the  Tenant  in  Tail  dies,  this  is  a  Difcontinuance  in  Fee,  be- 
caufe the  Diffeizor  had  the  fame  Fee  executed  in  the  Life  of  the  Tenant  in  Tail  which  was  firft 
made,  as  if  he  had  releafed  after  the  Death  of  the  Tenant  for  Life,  in  which  Cafe  it  would 
have  countervailed  an  Entry  and  Feoffment,  by  Anthony  Brown.  But  quare,  and  fee  Littleton  to 
the  contrary  in  the  laft  Cafe. 

&■  s. p. Co.  Litt.      219-  b  ^  there   are  Grandfather,  Father,  and   Son,  and   the  Father  is  attainted  of  Treafon, 

3%.  a.  and  dies,  and  afterwards  the  Grandfather  dies  feized  of  Land,  the  Lord   of  v,  horn  the  Land  is 

held  fhall  have  it  by  Efcheat,  and  not  the  King,  becaufe  the  Father  had  ir  not  at  the  Time  of  the 

Attainder,  and  inafmuch  as  the  Grandfather  died  without  Heir,  the  Land  fhall  efcheat.     So  if  the 

Father  is  attainted  of  Treafon,  and  the  Grandfather  dies  in  the   Life  of  the  Father,  it  fhall   ef- 


cheat to  the  Lord  of  whom,  fcf<r.  and  the  King  fhall  not  have  it. 


220.  H 
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220.  If  there  are  two  Jointenants  for  Life,  and  one  of  them  makes  a  Leafe  for  20  Years,  and 
dies,  the  other,  who  has  the  Freehold  by  Survivorfhip,  fhall  not  ouft  the  Leffee,  becaule  the  fame 
Eftate  which  the  Leffor  had  continues  now,  and  there  is  no  Difference  between  this  Cafe  and  if 
they  were  Jointenants  in  Fee,  for  there  the  Eftate  is  determined  in  the  Leffor,  and  continues  in 
the  Survivor,  and  fo  it  does  in  the  other  Cafe.  But  many  are  of  Opinion  to  the  contrary,  becaule 
in  the  one  Cafe  the  Survivor  has  the  Eftate  in  Fee  of  his  Companion,  but  here  the  Survivor  has 
not  the  Freehold  of  his  Companion,  viz.  the  Leafe  for  the  Life  of  him  who  is  dead,  but  for  his 
own  Life,  for  by  the  Death  of  his  Companion  his  Freehold  is  determined,  but  the  Fee  which  he 
had  yet  remains.  But  all  agree  that  if  a  Leafe  is  made  to  A.  and  B.  for  the  Life  of  C.  and  A. 
makes  a  Leafe  for  Years,  and  dies,  B.  fhall  not  ouft  the  Leffee,  becaufe  the  Eftate  which  he  had 
continues. 

221.  If  a  Man  makes  feveral  Teftaments  of  feveral  Dates,  and  dies,  and  the  Executor  of  the 
laft  Teftament  refufes  before  the  Ordinary,  yet  the  firft  Teftament  is  clearly  annulled,  and  yet 
the  Refufal  is  peremptory.  But  it  is  not  fo  where  one  Executor  refufes,  and  his  Companion 
proves  the  Teftament,  for  the  Probate  by  him  is  fufficient  for  both.  And  the  Reafon  of  it's  being 
annulled  is  the  Intent  of  the  Teftator,  for  altho'  by  the  Refufal  the  fecond  Teftament  is  as  it 
were  null,  yet  the  Intent  is  apparent.  And  if  an  Executor  releafes  a  Debt  due  to  the  Teftator, 
this  is  an  Adminiftration  in  Law,  but  if  afterwards  he  avoids  the  Releafe  becaufe  he  was  unlet- 
ter'd,  and  it  was  read  to  him  in  other  Form,  then  he  may  refufe,  for  the  Reafon  why  he  has 
accepted  the  Adminiftration  is  void,  and  fo  nihil  operaiur.  But  in  the  firft  Cafe  altho'  the  Caufe 
of  the  firft  Teftament's  being  annulled  is  avoided,  yet  the  Intent  of  the  Teftator  is  not  avoided, 
and  the  fecond  Teftament  was  a  Teftament  before  the  Refufal,  for  which  Reafon  it  was  fufficient 
to  avoid  the  firft  Teftament.  And  if  a  Man  makes  a  Letter  of  Attorney  to  A.  to  deliver  Seizin, 
and  afterwards  makes  another  Letter  of  Attorney  to  B.  to  deliver  Seizin,  and  B.  dies  before 
Livery,  yet  the  firft  Power  is  determined.  If  a  Man  makes  a  Leafe  at  Will,  and  afterwards 
makes  a  Feoffment  by  Deed,  and  Livery  is  not  made,  yet  his  Will  is  determined  in  Deed,  altho' 
the  Leafe  is  not  avoided,  and  he  fhall  have  an  Action  of  Trefpafs  againft  the  Leffee  for  the  Oc- 
cupation afterwards.  If  a  Woman  makes  a  Letter  of  Attorney  to  deliver  Seizin,  and  afterwards 
fhe  takes  Hufband,  and  he  dies,  the  Attorney  cannot  make  Livery,  for  the  taking  Hufband  was 

a  Countermand.     a  And  if  a  Woman  makes  a  Teftament,  and  afterwards  takes  Hufband,  who  aS"s' p- p?? 
dies,  quare  if  this  be  a  Countermand  of  the  Teftament  ?  the  Negative,"1 

222.  If  a  Feme-Covert  is  enfeoffed,  the  Hufband  being  beyond  Sea,  who  returns,  and  difagrees  plowd-  343  Cc)« 
to  the  Feoffment,  yet  before  Entry  made  the  Freehold  fhall  not  be  divefted,  but  the  Feoffor  may 

enter  ;    but  if  the  Hufband  dies  before  his  Entry,  then  is  the  Wife  remitted,  and  the  Title  of 
Entry,  which  the  Feoffor  had,  is  taken  away,  fo  that  now  he  fhall  not  avoid  the  Eftate. 

223.  If  a  Man  feized  of  the  Manor  of  Dale  grants  a  Rent- Charge  out  of  it,  provided  that 
the  Grantee  fhall  not  charge  the  Manor,  this  is  good,  for  he  may  charge  the  Ptrfon;  but  if 
the  Provifo  was,  that  he  fhall  not  charge  fuch  Parcel  of  the  Manor,  that  is  a  void  Provifo,  for 
the  Provifo  ought  to  difcharge  his  Perfon  or  the  whole  Land  charged.  But  others  are  of  a  con- 
trary Opinion,  and  fay  that  true  it  is  if  the  Grant  be  out  of  Acres,  he  fhall  not  difcharge   Part 

of  them,  but  otherwife  it  is  if  the  Grant  be  out  of  a  Manor.     b  For  a  Feoffment  of  a  Manor,  b  s  p  Dy 
except   an  Acre,  is  good,  c  but  if  a  Feoffment  be  made  of  20  Acres,  except  one,  it  is  a  void  264. b.  Margie, 
Exception.     But  if  the  Provifo  was,  that  he  fhall  not  charge  the  Manor,  nor  any  Thing  but  20  Co'  Lltt,47-a- 
Acres  only  of  the  Demefns,  that  fhould  be  a  void  Provifo,  for  it  difcharges   the  grofs  Name  of  c  s.  p.  Plowd. 
the  Manor.     So  if  Rent  is  granted  out   of  a  Manor,  percipiendum  in  two  Acres  of  ir,  this  Li-  'S3(c)> 
mitation  does  not  difcharge  the  Manor.   17  Aff.  pi.  10.  A  Leafe  was  made  of  Land  and  Wood 
for  Life,  rendring  %os.   Rent,  viz.  \os.  for   the  Land,  and   ioj.  for  the  Wood,  and   by  this 
Declaration  the  Rents  were  feveral. 

224.  If  a  Man  makes  a  Leafe  for  Life,  upon  Condition  that  if  the  Leffee  does  fuch  an  Act  he 
fhall  have  Fee,  and  he  warrants  the  Land  in  forma  pradi^ia,  now  this  Warranty  extends  to  the  Fee, 
but  if  the  Feoffor  dies,  and  afterwards  the  Condition  is  performed,  then  if  the  Warranty  is  avail- 
able is  the  Queftion,  inafmuch  as  the  Leffor  was  not  bound  to  warrant  during  his  Life,  and  then 
the  Warranty  which  was  annexed  to  the  Freehold  is  gone,  feeing  that  the  greater  Eflate  merges 
the  leffer,  viz.  the  Freehold,  and  fo  difcharges  it  of  the  Warranty.  For  if  a  Man  devifes 
Land  with  Warranty,  this  Warranty  is  void,  inafmuch  as  the  Devifor  was  not  bound  to  the 
Warranty  during  his  Life.  And  to  prove  that  the  greater  fhall  merge  the  Warranty,  it  was  faid 
that  if  Tenant  in  Tail  be  with  Warranty  to  him  his  Heirs  and  Afligns,  his  Feoffee  in  Fee  fhall 
not  be  faid  Affignee,  nor  fhall  vouch,  becaufe  he  has  no  Part  of  the  Eftate-Tail.  Alfo  it  was 
faid  that  in  the  firft  Cafe  if  the  Condition  had  been  performed  in  the  Life  of  the  Leffor,  the 
Warranty  fhould  not  extend  to  it,  for  it  cannot  be  annexed  to  any  Thing  but  to  that  which  is  in 
PoffefTion.  But  a  Leafe  for  Years  upon  Condition  to  have  Freehold  diipunifhable  of  Waft  fhall 
make  the  Leafe  difpunifhable  of  Waft,  for  that  may  commence  by  Parol  widiout  Deed,  as  it  is 
faid  in  5  Ed.  3.  Others  take  a  Diverfity,  viz.  where  a  Leafe  is  made  for  Years  upon  Condition 
to  have  Fee,  the  Warranty  in  forma  pradicla  does  not  extend  to  the  Fee  when  it  is  performed, 
becaufe  the  firft  Eftate  was  but  for  Years,  and  of  another  Nature  than  a  Freehold,  but  if  it  was 
an  Eftate  for  Life,  it  fhould  be  otherwife,  and  fo  there  feems  to  be  a  good  Diverfity,  for  in  the 
one  Cafe  he  fhall  only  have  an  Action  of  Covenant  upon  the  Warranty.  And  it  was  faid  that  if 
a  Man  makes  a  Leafe  for  Years,  Remainder  in  Fee  with  Warranty,  he  in  Remainder  fhall  not 
take  Advantage  of  the  Warranty,  becaufe  he  is  not  privy  to  the  firft  Deed,  and  then  he  fhall  not 
take  it  as  an  immediate  Warranty,  becaufe  the  firft  Eftate  was  of  another  Nature.  And  Note  that 
this  Cafe  was  put  at  Lecture,  viz.  the  Reverfion  defcends  to  Hufband  and  Wife  Leffees  for 
Life,  as  to  the  lffues  of  two  Parceners  (as  it  way  well  enough),  and  the  Hufband  dies,  the  Wife 

fhall 
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(hall  have  the  entire  Freehold  as  Survivor,  and  the  Fee  (hall  be  executed  for  the  Moiety,  becaufe 
the  other  Moiety  goes  another  Way,  viz.  to  the  Heir  of  the  Hufband,  and  he  (hall  deraign  the 
Warranty  annexed  in  Deed  to  the  firft  Eftate  for  the  Moiety,  and  not  for  the  other  Moiety,  be- 
caufe the  Fee  is  executed,  and  fo  the  Eftate  of  Freehold  is  merged,  and  confequently  he  is  in  of 
another  Eftate.  As  if  Parceners  after  Partition  make  a  Feoffment,  and  take  back  an  Eftate  in 
Fee,  the  one  (hall  not  have  Aid,  nor  recover  pro  rata,  becaufe  (he  is  in  of  another  Eftate,  for 
if  (he  recovers  in  Value  of  that  Moiety,  it  (hall  be  in  Fee-Simple,  for  (he  has  not  now  an  tftate 
for  Life  in  poffeffion,  and  the  Fee  was  not  warranted,  wherefore,  &c.  If  Land  is  bargained  and 
fold  by  Indenture  in  Fee  with  Warranty,  and  the  Indenture  is  delivered,  and  afterwards  it  is  in- 
rolled  within  fix  Months,  it  was  moved  whether  or  no  he  (hould  vouch,  becaufe  it  is  the  Nature 
of  a  Covenant  to  take  EffecT:  prefently  by  the  Delivery  of  the  Deed,  and  then  the  Warranty  was 
void,  for  that  the  Land  did  not  pafs  at  that  Inftant,  and  altho'  the  Inrollment  (hall  make  the 
Land  to  pafs  by  Relation  from  the  Beginning,  yet  it  (hall  not  make  a  void  Warranty  to  be  good  : 
To  which  it  was  faid  that  if  one  makes  a  Feoffment  with  a  Letter  of  Attorney,  and  the.e  is  a 
Warranty  in  the  Deed,  by  the  Livery  the  Warranty  (hall  be  good,  and  yet  the  Deed  was  delivered 
before. 

225.  A.  being  feized  in  Fee  of  three  Acres  of  Land,  viz.  of  two  Acres  at  the  Common  law, 
and  of  the  third  in  Borough-Englifh,  gives  one  of  the  two  Acres  to  a  Stranger  in  Tail,  and  dies, 
the  Donee  is  impleaded,  and  vouches  to  Warranty  the  eldeft  Son,  and  recovers  in  Value  the  faid 
Acre  out  of  his  Poffeffion,  (as  he  (hall  do  in  this  Cafe,  forafmuch  as  he  vouches  him  alone,  and 
not  the  youngeft  Son,  where  the  eldeft  has  Affets)  the  Queftion  is,  if  he  being  impleaded  of  the 
Acre  which  he  has  recovered  (hall  vouch  the  eldeft  and  the  youngeft  Son  ;  and  if  the  Acre  in 
Borough-Englifh  (hall  be  liable  by  the  faid  Warranty  in  Law,  feeing  it  is  riot  the  Warranty 
which  defcends,  viz.  the  Reverfion  which  the  Father  made,  but  the  Warranty  in  Law  com- 
menced firft  in  the  eldeft  Son,  for  altho'  the  Recovery  in  Value  (hall  be  deemed  in  lieu  of  the 
firft  Land  given,  yet  this  is  always  to  be  intended  (having  Regard  to  the  Eftate  of  the  Reverfion 
defcended  from  the  Father)  the  Reverfion  left  in  the  tldeft  Son,  and  then  the  Acre  of  the  youngeft 
is  not  liable  to  that  Warranty.  So  if  the  Father  gives  a  Seigniory  to  the  eldeft  Son  in  Tail,  and 
dies  feized  of  Land  in  Borough-Englifh,  which  defcends  to  the  youngeft  Son,  and  afterwards  the 
Tenancy  efcheats,  the  eldeft  being  impleaded  (hall  vouch  himfelf  to  fave  the  Tail,  but  if  the 
Laud  of  the  youngeft  (hall  be  liable,  is  the  Queftion. 

226.  Before  Partition  one  Coparcener  leafes  an  Acre  to  J.  S.  for  20  Years,  and  afterwards 
they  make  Partition,  fo  that  the  other  has  this  Acre  allotted  to  her,  it  feems  that  (he  may  ouft 
the  Leffee  of  the  whole  Acre,  becaufe  the  Partition  (hall  have  Relation  to  the  Death  of  the 
Anceftor,  and  yet  at  that  Time  (lie  had  full  Power  to  make  a  Leafe  of  a  Moiety  of  it.  So  it 
feems  that  (lie  (hall  avoid  the  Grant  of  a  Rent-Charge  made  by  her  Sifter,  as  if  the  Hufband 
makes  a  Leafe  or  grants  a  Rent  out  of  an  Acre  which  is  afterwards  affigned  to  his  Wife  by  Reco- 
very in  Dower  upon  Title  which  (he  had  at  that  Time,  (he  (hall  avoid  the  whole  Leafe  or  Charge. 
Quare  in  both  Cafes  if  the  one  Coparcener  recovers^  rata  againft  her  Companion,  if  (he  (hall 
avoid  a  Charge  made  by  her  in  the  Land  recovered,  as  an  Exchangee  (hall  do. 

227.  It  feems  that  if  a  Leafe  is  made  to  one  for  Life,  Remainder  to  the  right  Heirs  of  J.  S. 
who  is  then  dead,  having  IfTue  a  Daughter,  and  his  Wrife  enfeint  with  a  Son,  and  he  warrants  the 
Land  in  forma  praditla,  and  afterwards  the  Son  is  born,  the  Daughter  (hall  never  vouch  by  Reafon 

r  of  the  Warranty,  and  yet  clearly  the  Son  (hall  *  not  ouft  her  out  of  the  Land,  becaufe  it  was 
180,  and  fee  the  executed  in  her,  and  vefted  before  the  Birth  of  the  Son,  but  the  Warranty  is  a  Thing  executory, 
fe^m  the  Mar-"  which  (hall  not  be  deraigned  but  by  the  right  Heir  of  J.  S.  which  the  Daughter  is  not.  For  if 
gin.  a  Feoffment  is  made  with  Warranty  to  a  Son,  who  dies  without  lffue,  fo  that  the  Land  comes  to 

the  Uncle,  and  from  the  Uncle  to  the  Father,  he  (hall  not  deraign  the  Warranty  as  Heir  to  his 
Son.  So  tho'  poffeffio  fratris  makes  the  Sifter  to  be  Heir,  yet  (he  (hall  not  vouch,  as  Danby 
fays  35  H.  6.  34.  But  (he  may  be  vouched  as  Heir  of  the  Pofieftion,  and  fo  may  the  Father  in 
the  Cafe  before,  and  fo  may  the  youngeft  Son  in  Borough-Englifh,  but  (he  (hall  not  vouch  by 
Reafon  of  a  Warranty  anceftrel.  See  this  well  debated  Fitz  Voucher  94.  in  the  like  Matter, 
and  ■$$  H.  6.  33.  in  the  Cafe  of  Eftoppel.  If  Land  is  given  to  two  Brothers  in  Fee,  with  War- 
ranty to  .the  eldeft,  and  the  eldeft  dies,  having  IfTue,  and  afterwards  the  youngeft  dies  without 
lffue,  the  IfTue  of  the  eldeft  being  his  Heir,  by  Reafon  whereof  he  enters,  he  (hail  not  take  Ad- 
vantage of  the  Warranty  by  Voucher  nor  Rebutter,  becaufe  the  Warranty  was  void  with  Regard 
to  the  Survivor,  for  that  his  Title  has  Relation  antecedent  to  the  ^Warranty,  and  does  not  come 
under  the  Warranty,  as  that  of  a  Diffeizor  does. 

228.  Note  that  Carus  in  his  Reading  faid  that  the  Tenant  (hall  not  recover  in  Value  by  War- 
ranty of  Homage  anceftrel,  becaufe  the  Warranty  is  anceftrel,  and  no  Land  fhail  be  put  in 
Value  but  that  which  defcends  from  the  fame  Anceftor,  and  it  cannot  be  tried  from  whom  the 
lien  defcended,  becaufe  it  is  by  Prefcription,  and  fo  forafmuch  as  it  is  not  triable  from  whom  the 
lien  defcended,  for  that  it  defcended  from  no  certain  Perfon,  for  the  fame  Reafon  it  is  not  triable 
from  whom  the  Land,  which  (hall  be  put  in  Execution  of  the  Affets,  defcended;  and  therefore 
I  cannot  prefcribe  againft  the  Heir  to  have  an  Annuity,  becaufe  it  cannot  be  known  whether  or 
no  he  has  Affets  by  Defcent  from  the  fame  Anceftor  by  whom  the  Annuity  commenced.  So  Note 
a  good  Reafon. 

229.  A.  dies,  leaving  three  Daughters,  two  of  whom  enter  after  the  Death  of  the  Father, 
and  afterwards  one  of  them  dies,  and  the  other  enters,  if  the  third  (hall  have  a  Nuper  cbiit,  or 
two  Writs,  viz.  the  one  upon  the  firft  Defcent,  and  the  other  upon  the  fecond  Defcent,  is  the 
Queftion.  It  was  fiid  that  if  three  Coparceners  make  Partition,  and  are  feverally  impleaded, 
and  each  of  them  prays  in  Aid  of  the  other  feverally,  and  afterwards  one  of  them  dies  without 

4  lffue, 
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Iffue,  and  the  others  enter,  now  it  Teems  that  the  one  fhall  not  recover  againft  the  other  pro  rata 
but  of  the  third  Part  againft  the  one  only,  and  not  for  the  Part  laft  deiccnded,  without  praying 
in  Aid  de  novo,  as  it  fhould  have  been  done  if  the  Iffue  of  the  other  had  entered  ;  and  it  feems  that 
by  the  New-praying  in  Aid,  altho'  Partition  of  the  third  Part  laft  defcended  is  not  made,  yet  fhe 
fhall  recover,  becaufe  fhe  comes  under  the  firft  Partition,  in  Refped  of  which  Aid  fhall  be 
granted.  And  fee  this  Matter  well  touched  9  Ed.  3.  9.  as  it  was  faid,  and  fee  alfo  ij  Ed.  3.  12. 
et  not  a  diligent  ert  cut  non  percipies.  And  it  feems  clearly  that  it  the  Prayer  in  Aid  had  been  of 
the  half  Blood,  fu  that  the  whole  had  defcended  to  the  other,  by  the  new  Praying  in  Aid  fhe 
fhould  have  recovered  pro  rata,  and  of  this  laft  Part  alfo. 

230.  If  a  Parfon  is  Patron  of  a  Church,  and  the  Parfon  with  the  Affent  of  the  Ordinary 
grants  a  Rent  Charge,  or  makes  a  Leafe  for  Years,  the  AiTent  of  the  Patron  is  not  good  to 
make  this  endure  for  ever,  without  the  Aflent  of  his  Patron  and  Ordinary,  any  more  than  the 
Affent  of  the  Bifhop  who  is  Patron  is  good  without  the  Aflent  of  his  Chapter,  or  than  the  Aflent 
of  Tenant  in  Tail  or  for  Life  who  is  Patron,  for  that  is  not  good,  as  Littleton  fays  $  but  if  the 
Parfon  has  a  Fee,  then  it  is  otherwife. 

231.  If  there  are  two  Coparceners,  and  one  of  them  makes  a  Leafe  for  Life,  yet  the  Lord 
fhall  avow  upon  them  both,  but  if  there  are  two  Jointenants,  and  one  of  them  makes  a  Leafe 
for  Life,  now  the  Lord  fhall  make  feveral  Avowries  upon  them,  becaufe  the  Jointure  is  fevered, 
and  perhaps  the  Lord  fhall  have  two  Hawks,  if  the  Tenant  before  held  by  one  Hawk.  So  if 
there  are  two  Femes  Coparceners  Mefnes,  and  one  of  them  takes  the  Tenant  to  Hufband,  the 
Avowry  of  the  Lord  is  not  fevered,  but  if  they  had  been  Jointenants,  it  had  been  otherwife, 
for  by  the  taking  Hufband  the  Moiety  of  the  Mefnalty  had  been  fuipended,  and  could  not  be  in 
Jointure  with  the  other  Moiety  which  was  not  in  ejfe,  fo  that  it  is  a  Partition  in  Law  fcr  the 
Time,  and  the  Jointure  is  fevered,  and  confequently  the  Lord  ought  to  make  two  feveral  Avow- 
ries. And  if  A.  holds  a  Manor  of  B.  and  makes  a  Leafe  of  the  whole  Manor,  except  an  Acre, 
now  the  Inheritance  or  Fee  of  the  Acre  is  difappendant  to  the  Manor  during  the  Leafe  for  Life, 
by  38  H.  6.  and  the  Lord  ought  to  make  two  feveral  Avowries ;  but  the  Difappendancy  was 
only  a  Condition,  and  it  fhall  be  appendant  again  after  the  Leafe  is  determined. 

232.  If  Tenant  in  Tail  of  a  Rent  grants  it  in  Fee,  and  dies,  and  his  Iffue,  having  a  Wife, 
dies,  and  his  Iflue  recovers  in  a  Formedon,  it  feems  that  the  Wife  of  the  Father  fhall  be  endowed, 
becaufe  the  Rent  was  in  her  Flufband,  for  the  Grant  of  the  Rent  was  determined  by  the  Death 
of  the  Grandfather,  and  then  the  Poffeflion  in  Law  was  prefently  call  upon  the  Father,  and  not- 
withstanding the  bringing  of  the  Formedon  by  the  Son,  the  Wife  being  a  Stranger  may  fay 
that  her  Hufband  had  the  Poffeflion  in  Law,  as  if  the  Iffue  recovers  by  Annuity  a  Rent-Charp-e 
granted  to  the  Father,  yet  the  Wife  fhall  have  Dower.  But  quare  if  in  the  principal  Cafe  the 
Tenant  in  Tail  had  purchafed  the  Land,  and  made  a  Feoffment,  fhould  the  Wife  of  the  Father 
have  had  Dower?  And  if  the  Poffeflion  in  Law  is  caft  upon  the  Heir  who  has  a  Wife,  and' 
a  Stranger  abates,  and  he  dies,  altho' his  Iffue  recovers  in  a  Writ  of  SJyel,  yet  the  Mother  fhall 
have  Dower,  and  the  Abatement  fhall  not  have  Relation  to  take  away  her  Dower,  and  if  after 
fuch  Poffeflion  in  Law  caft  he  dies,  and  his  Brother  of  the  half  Blood  enters,  fhe  fhall  have  Dower 
againft  him.  jf 

233.  a  If  a  Rent  is  granted  to  one  until  he  has  received  20/.  of  it,  and   the  Rent  is  20  s. a  s.  p. plow. 
fer  Ann.  the  Grantee  has  not  an  Eftate  for  Life,  but  only  for  20  Years,  becaufe  it  is  certain  that  ~7J^  Co- L,lt- 
he  will  receive  the  Money  in  that  Time.     So  if  a  R.ent  is  granted  to  one  until  J.  S.  is  of  full  35^!  3  Bac. 
Age,  he  has  but  an  Eftate  for  Years.     b  But  if  Land  of  the  Value  of  20 s.  per  /inn.  is  <dven  to  Abr"43'* 
one  until  he  has  received  20/.   of  the  Iffues  of  it,  and  Livery  is  made,  there  he  has  an  Eftate  bS  p  Co  l- 
for  Life.     But  if  a  Leafe  is  made  for  Years,  and  Livery  is  made  according  to  the  Form  of  the*2-3- 
Deed,  the  Eftate   fhall  only  be  for  Years,  becaufe  the  Livery  does  not  increafe  nor  diminifh  the 

Eftate,  if  the  Determination  of  it  is  certain.     But  the  Reafon  why  he  fhall  have  a  Freehold  in  La?1*^0* 

the  Cafe  next  before  is,  in  Refpect  of  the  Incertainty  of  the  Iffues,  which  fee  21  AJf.     So  it  feems  i 

that  the  Eftate  of  the  Guardian,  who  recovers  for  the  double  Value,  and  the  Eftate  of  Tenant Ut°, 203.?.* 

by  c  Statute-Merchant,  fhall  be  more  than  for  Years.     d  And  if  a  Leafe  is  made  for  Life,  ren- 

dring  Rent,  and  if  it  be  behind,  that  he  fhall  enter  and  hold  the  Land  until  he  has  received  the  an^tha"^' 

Rent  out  of  the  Iffues  of  the  Land,  the  whole  Eftate  of  the  Leffee  is  there  defeated,  for  he  fhall  Bo°k  of  30  ej. 

have  an  e  Aclion  of  Debt  for  that  which  was  due  before,  as  it  is  in  30  Ed.  3.  7.  in  the  like  Cafe  :  uf^b^^ 

Nota,  fequitur  as   before.     And  if  Waft  is  done  by  a  Stranger,  and  afterwards  the  Tenant  for  «nd  the  true  Cafe 

Life  (in  the  Cafe  before  put)  enters  after  the  Leflbr  has  received  the  Rent,  or  is  paid,-  qu.<ere  if  this  Leafe  for  Yean 

Waft  be  then  punifhable  in  him  ? 

234  f  If  the  Executor  has  a  Villain  which  his  Teftatorhad,  and  he  enters  into  Land  purchafed f  s.  p.PWd. 
by  the  Villain,  it  fhall  be  Affets,  altho'  he  have  the  Fee,  as  Land  in  Fee  defcended  to  the  Heir  the  Ifockstifr 
fhall  be  Affets  to  a  Chattle,  viz.  to  the  Debt  of  a  Stranger ;  and   the  Reafon  why  he  fhall  have  it  cited  in  the  Mar- 
to  the  Ufe  of  the  Teftator  is,  becaufe  he  had  the  Villain  in  Right  of  another,  and  therefore  he  8'n' 
fhall  have  the  Perquifire  in  the  fame  Right.     So  if  a  Guardian  in  Socage  of  a  Manor,  to  which  gM.  4T  ej 
a  Villain  is  regardant,  enters  into  Land  purchafed  by  the  Villain,  it  fhall   be  to  the  Ufe  of  the;  "-P1- 8- Fit*.' 
Infant.     g  So  if  a  Bifhop  enters  into  Land  purchafed  by  a  Villain,  whom  he  had  in  Right  of  his  eTTpi™s. 
Church,  he  fhall  have  the  Land  to  the  fame  Ufe,  as  appears  in  42  Ed.  3.  24.  becaufe  it  fhould  235(c)>andfte 
be  Mortmain,  if  it  was  the  Purchafe  of  the  Villain.     "  But  if  a  Man  has  a  Villain  for  Years  inJ^SSSs 
his  own  Right  he  fhall   have  a  Fee  in  the  Land  purchafed  by  his  Villain.     It  was  faid  that  if  a  Mjr£in- 
Man  is  entitled  to  be  Tenant  by  the  Curtefy  of  a  Villain,  and  he  enters  into  Land  purchafed  by  i>n,.  and  stud, 
him,  he  fhall  be  faid  to  be  feized  of  it  to  his  own  Ufe,  and  not  in  Right  of  his  Wife,  becaufe  he  'ib-  *•"?■  '8: 
has  the  Villain  in  his  own  Right :   But  quare  if  fo  be  he  was  not  entitled  to  be  Tenant  by  the  ii77.t. 
Curtefy. 

7  X  235.  Te- 
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235 
the  Heir  enters, 


t    ™t  in  Tail  leviesa  Fme,  and  takes  Imk  an  Eftate  in  Fee  upon  Condition,'  and  dies, 
,„e  He,r  e«e?s    and  V  remitted,  and  afterwards  the  Proclamations  pafs,  ,f  this  takes  away  the 

*™n^i^i%^'^^>  •>*  4>  ^ETr  do  wan,  j 

the  Waft  MU>  the««« ,  &c  ^TTetT^  cldfJ,  and  afterwards  the  Grantee 
223S  wSfaJd  then  £  Tenant' for  Years  enters  for  the  Condition  broke,,  an  Adion  of     1 

W!^l"  Huftlncfand  ^forna^S  for  Life,  rendring  Rent,  Remainder  for  Life    the    I 

237.  If  tiutband  ana   vvn  Remainder  after  the  Death  of 

Wl^tSoS     AndTt %££  thaflhe  (hall  nor,  becaufe  the  whole  is  but  the 
the  firft  Leffee s  th Quelt on  ^  ^  agreed  to  ^  and  an 

fame  Eftate,  and  by  h r  fcce^       and  not  t0  the  Refldue.     -  For  if  a  Reverfion  is  granted  for 

*co.L^,o.ff  c*»^  attorns  to  the  firft  Grantee,  faying   that  he  will  no: 

Ufe,  Re  main id  cr  for  L  ie,  an  d  n  tQ  the  purpofe)  for  the  Att0Inment  is 

attorn  to  the  Ktnaindn.jet  to  Feoffment  to  divers,  the  Agreement  to  and 

good  for  the  whole      And  fo     /^/^  be  fufikient  for  the  whole,  becaufe  the  whole  is  but 
i^nceof^e f^^™^^  of  the  Land  of  the  Wife  tc >  two  for  their    1 
one  Hitate.     so  it  nu  h    f  £he  HufDand  tne  Wife 

Lives,  rendnng  Rent  J»^<*  *  Leffe    being  Survivor,  caufa  „  fupra.     Same  Law 
accepts  the  Rent,  »»'""  p        referved  upon  fuel,  a  Leafe  made  by  him  within 

5&  hint's  pS a C fe  if  dXAad  iffoed  outoPf  both  the  Eftates,  there  had  been  no 
nfubt  but  the  Acceptance  fhould  have  bound  the  Wife,  as  the  Acceptance  of  Fealty  fhall  do, 

^f  b°;  the Vifo    «  *' h7S  - «  Age  had  confirmed  the  one  Eftate,  this  mould  not 
£ve  extUed  »  the  Rems  nder,  any  more  thanin  the  Cafe  fajJW ■  Jff»  4  *«  «•  »*  » 

Eftai8,-  iS£  "TjSSSfe;  X-r^dtist^r=rfolH  « 

Acres,  it  feems  that :b, -the, dpmg of  Wjft  ^^f^'^rthan  he  ftiallbe  punifned.     '  And 

.c..ti«.,„  a  Fee  in  it,  for  the  Jaaw  fays  that  he »ai 1J1  avei areo i  r  rather  than. 

f  ^  Ufcrf  ttetefe  be" u  ft  tta  would  t a  ttongftu  Eftate.  So  by  the  firft  Waft  the 
for  the  Life  of  the  Leiiee,  oecau.c  e  to  B     qv  covenants 

Eleftion  was  clearly  d^^^"^^^^1^^!  h  e  the  Eledfon  is  given  to  the  Obligor, 
with  B.  to  enfeoff  him  of  the  Manor  o  »f0\°™*  ^  "  .  Eleftion  fven .  So  if  the  Ob- 
becaufe  he  is  Agent,  and  ought  to  do  the  Aft,  and  to  *uch  «  the  tle^10n  §    e    fc  „  be    iven  to 

hgation  or  Covenant  was  to^it  ff^*»^%*  ™rfe,  there  the  Donee 

£f  W  £Sffi^^^*^E^    And  *  '  ef  f  AF1  ^  B:  * 

then  1   had  been  ^.gcut,  *»  Warranty,  becaufe  the  Eleclion  is  not 

'  warrant  the  Land to -the  one or  ^  f      ^le  tQ  payy'Mo        t0  A.  or  B    he  {hall 

glVe>   o  "wLh  of    Lmhcpleafes,  becaufe  here"  paying  is  the  firft  Aft    but  in    the  other  Cafe, 
pay  it  to  which  ot  tnem  ne  pic  .    ,  tw  each  will  ftrive  to  demand,  and  fo  there  is  a 

^'^r^^MALZ*.  £*S£*c  one  for  Life!  the  other  in  Fee    rendnng 
great  Diverfity      A.  gives  two  Aa  es  ^  ^  ^  Don£e  ^  hay| 

WLifr  J"   an ^  afterwai  B^makes  a  Feoffment  over  of  both  Acres,  and  then  the  Rent  is  in 
S^^A?atoSi  in  the  one  Acre  only,  and  makes  Avowry  for  the  Robe  in  that  Acre  , 

quaere  bene  f  arab]e  ^^  rendring  Rent  aE  Michaelmas  and  at 

239.  If  a  Man  makes  a  j^ea  e :  10  d   h    £     d  is  al,   lown  at  Michaelmas,  and 

the  f*™*"**  Z^XT^^^nd  until  the  Corn  is  ripe,  the  OudKoD  is. 
the  Leffee  dies,  now  it  the  ^xecutois  iu  u  Oninion   tnat  by  an  Adlion  on  the  Cafe  the 

if  they  fhall   pay  Rent  for  it      A ,nd  many  a.e  of  Op^on   th^    7  ^^  ^  ^ 

Leffor  (hall  recover  the  Rent  for ^the  Land    became  f  £  Reafon  th      ft  J 

Land  until,  &c.  and  there  is  no  tolly  in  ^e  Lf  °  '  ^^ Eftate  is  determined.     As  if  a  Man 

makes  a  Gift  m  iaii,  renaun0  juj.  w  „ft       .    determined,  but  fhc  claims  affirming 

srssffi  t  eLr  tr  ^t|fog  sr;  ^Vjsm^s  ix: 

by  the  Default  of  the  Leffor.     Suare  if  any  may  determine  h     W  11  for  the  Land       'Ch  is 
during  the  Time  that  it  is  fown,  and  "P-^^^gS*   fl ^aft  b i«  Se  Com  .  ithou, 
that  Land.     Bat  perhaps  the  Execut^of  Tena       n  *£%% £%Xi  his  Will  is  deter- 

S3  t  £  i7«"  a ft  ^  «  where  Tenant  at  W,l,  was  P*--         jj 
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240.  Note,  if  a  Gift  in  Tail  is  made,  with  Warranty  to  him  his  Heirs  and  Affigns,  and  the 
Donee  makes  a  Feoffment,  and  dies  without  Iffue,  this  Warranty  fhall  be  no  Bar  in  a  Formedon 
in  Reverter,  as  it  feems  to  me,  notwithftanding  39  &  45  Ed.  3.  4.  for  the  Caqfe  of  Action 
came  after  the  Warranty  made,  and  altho'  the  Gift,  which  was  firft,  was  but  Conveyance,  yet 
it  is  not  the  Subftance  of  his  Action.  And  if  the  Lord  confirms  the  Eftate  of  the  Tennat,  with 
Warranty,  and  afterwards  the  Tenant  ceffes,  the  Warranty  fhall  be  no  Bar  in  a  Cejjaxit,  not- 
withftanding that  the  Seigniory,  which  was  in  ejfe  be  fore  the  Warranty  made,  was  the  Conveyance 
to  his  Action,  for  the  Action  arifes  upon  Caufe  afterwards.  So  in  Waft,  &c*  And  further 
in  the  principal  Cafe  the  Warranty  is  but  in  Tail,  which  is  ended,  for  the  Word  {Affigns)  is  of  the 
fame  Nature  and  Time  as  the  Eftate  was  before.  For  if  I  give  Land  to  one  and  to  his  Affigns 
for  ever,  and  further  grant  to  him  and  to  his  Affigns  that  they  fhall  have  annually  20  Loads  of 
Wood  for  ever,  and  the  Tenant  for  Life  grants  over  his  Eftate,  and  dies,  the  Affignee  mail  net 
have  them,  caufa  quafupra.  It  feems  that  the  Warranty  is  a  Fee-Simple  conditional,  and  cannot 
be  within  the  Equity  of  the  Statute,  becaufe  the  Statute  abridges  the  Eftates,  &c.  as  a  Cuftom, 
or  Condition,  and  then  if  it  is  out  of  the  Statute,  the  Condition  is  not  performed,  becaufe  he  is 
dead  without  Iffue,  and  then  the  Warranty  is  determined,  fo  that  without  Iffue  non  habuit  fotef- 
tatem  alienandi. 

241.  In  Debt  againft  Executors  they  plead  that  the  Releafe  of  the  Plaintiff  bore  Date  after 
the  Death  of  the  Teftator,  with  Averment  that  it  was  delivered  to  the  Teftator,  and  they  cannot 
have  Averment  of  the  Delivery  before  the  Date,  for  they  who  plead  a  Deed  fhall  hot  fay  that 
it  has  a  falfe  Date,  and  fee  the  Cafe  adjudged  12  H.  6.  1.  So  if  a  Feme-Sole  at  the  Feaft  of 
Michaelmas  makes  a  Writing  bearing  Date  at  the  Feaft  of  Chrijimas  next  afterwards,  and  before 
Chriftmas  fhe  takes  Hufband,  the  other  fhall  never  take  Advantage  of  this  Deed,  for  the  Flufband, 
and,  after  his  Death,  the  Wife,  fhall  fay  that  fhe  was  covert,  &c.  and  he  fhall  not  aver  the 
Delivery  before,  caufa  qua  fupra.  So  perhaps  it  fhall  be  if  one  makes  and  delivers  an  Obligation 
at  the  Feaft  of  Michaelmas,  which  bears  Date  at  the  Feaft  of  Chrijimas  after  the  Delivery,  and 
at  the  Feaft  of  All  Saints  he  releafes  all  Actions  to  the  Obligor,  and  after  Chrijimas  he  brings  an 
Action  of  Debt,  it  feems  that  he  fhall  plead  the  Releafe,  and  fay  that  the  Obligation  was  deli- 
vered at  Michaelmas,  and  that  his  Releafe  was  delivered  at  the  Feaft  of  All  Saints  according  to  the 
Date  thereof,  and  he,  viz.  the  Obligor,  fhall  not  be  eftopped,  but  fhall  have  this  Plea,  for  altho9 
he  who  ufes  the  Deed  fhall  be  eftopped  to  fay  that  it  has  a  falfe  Date,  as  in  the  Cafes  before,  yet 
he  who  pleads  againft  the  Deed  fhall  not  be  eftopped,  altho'  he  made  the  Deed,  for  the  Falfity 
ihall  be  in  him  who  ufes  the  Deed  having  a  falfe  Date.  But  it  is  clear  that  if  an  Obligation  is 
made  and  delivered  at  the  Feaft  of  St.  Michael,  and  bears  Date  at  the  Feaft  of  Chriftmas  after- 
wards, there  if  he  ufes  the  Deed  before  the  Feaft  of Chriftmas  (as  he  may  well  enough',  the  Date 
fhall  be  void,  but  if  he  fuffers  the  Feaft  to  pafs,  then  he  fhall  be  eftopped.  But  both  Parties  fhall 
be-  eftop-  ed  to  vary  from  the  Place  of  the  Date  contained  in  the  Obligation.  But  it  feems  clearly 
that  if  an  Infant  makes-  and  delivers  an  Obligation  which  bears  Date  two  Years  afterwards,  and 
at  the  End  of  the  two  Years  he  is  at  full  Age,  he  fhall  not  be  eftopped  to  fhew  the  Delivery  before 
the  Date,  any  more  than  a  Feme-Covert  fhall,  and  this  is  clear,  altho'  there  be  fome  Doubt  in  the 
faid  Cafe  of  a  Releafe,  for  otherwife  every  Infant  might  be  deluded. 

241-.  If  the  Grantee  of  a  Rent-Charge  dies  without  Heir,  the  Land  fhall  be  bound  by  a  Sta- 
tute-Merchant made  by  him,  becaufe  altho'  it  is  determined,  the  Determination  fhall  not  have 
Relation,  for  if  the  Tenant  is  bound  in  fuch  Statute,  and  dies  without  Heir,  the  Statute  fhall  be 
executed  againft  the  Lord  by  Efcheat,  fo  it  fhall  not  have  more  Relation  in  the  other  Cafe.  And 
if  one  manumifes  a  Villain,  a  Statute  in  which  he  was  bound  fhall  be  executed  upon  hirn,  if  fo 
be  that  a  Writ  of  Execution  iffued  before  againft  him.  And  it  was  faid  that  if  the  Grantee  of  a 
Rent-Charge  in  Fee  grants  to  a  Stranger  that  if  he  pays  fuch  a  Sum  to  him  or  his  Executors  at 
fuch  a  Day,  he  fhall  have  the  Rent  in  Fee,  and  the  firft  Grantee  dies  without  Fleir,  and  the 
fecond  Grantee  pays  the  Money  to  his  Executors,  it  fhall  revive  the  Rent;  but  it  was  faid  that 
inafmuch  as  there  was  no  Eftate  given  to  which  a  Condition  might  be  annexed,  both  the  Con- 
dition and  the  Grant  are  void,  but  if  upon  fuch  Condition  he  grants  a  Rent  out  of  his  Land, 
there  the  Condition  and  Grant  are  good.  And  many  were  of  a  contrary  Opinion  in  the  principal 
Cafe,  and  yet  they  faid  that  the  Wife  of  the  Grantee  fhould  be  endowed,  fur  they  faid  if  the 
Tenancy  efcheats,  the  Wife  of  the  Lord  fhall  not  be  afterwards  endowed  of  the  Seigniory  -,  tamen 
qiieere,  for  the  Cafes  are  not  alike,  as  it  feems  to  me. 

243.  Note  that  Juftice  Hinde  faid  in  C.  B.  if  I  devife  that  my  Executors  fhall  fell  my  Land, 
and  one  of  them  fells  the  one  Moiety,  and  the  other  fells  the  other  Moiety,  this  Sale  is  not  war- 
ranted by  the  Teftament,  and  if  the  Vendee  enters,  he  is  a  Difftizor,  becaufe  the  Authority 
ought  to  be  jointly  executed,  as  a  Letter  of  Attorney  to  two  to  make  Livery  ought  to  be  jointly 
executed.  But  if  I  devife  my  Land  to  my  Executors  to  fell,  and  one  of  them  fells  the  one 
Moiety,  and  the  other  fells  the  other  Moiety,  this  is  warranted  well  enough,  becaufe  here  the 
Executors  have  the  Land  by  the  Devife,  and  then  they  cannot  properly  be  called  Inftruments, 
and  inaimuch  as  the  Intent  is  performed,  it  is  good  enough.  And  therefore  if  I  enfeoff  two, 
upon  Condition  that  they  fhall  enfeoff  J.  S.  and  one  of  them  enfeoffs  him  of  the  one  Moiety,  and 
the  other  enfeoffs  him  of  the  other  Moiety,  this  is  a  Performance  of  the  Condition,  which  Mon- 
tague and  Shelley  denied.  And  if  a  Man  makes  two  Atlornies  conjunclim,  or  if  the  Kin°-  makes 
two  Com.miffioners  to  hear  and  determine,  &c.  and  one  of  them  dies,  the  Power  of  the  other  is 
determined.  But  if  two  make  a  Feoffment,  upon  Condition  to  re-enfeoff  one,  and  one  of  the 
Feoffees  dies,  the  other  may  perform  the  Condition,  ergo  they  are  not  in  the  Cafe  of  Minifters. 

pi.  r. 

244.  II  a  Man  being  feized  of  two  Acres  in  Fee  has  Iffue  two  Daughters,  and  grants  a  Rent- 
Charge  out  of  one  of  the  Acres  to  the  eldeft  Daughter,  2nd  dies,  and  the  Land  defcends  to  them, 

and 
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and  they  make  Partition,  by  which  the  eldeft  has  the  Land  charged  allotted  to  her,  and  the  ether 
being  impleaded  recovers  againft  the  eldeft  pro  rata,  fhe  mall  hold  the  Land  recovered  in  Value 
pro  rata,  with  the  Portion  or  the  Rent. 

245.  If  two  Jointenants  in  Fee  are  diiTeized  by  the  Father  of  the  one,  who  dies  feized,  and  his 
Son  enters,  it  feems  clearly  that  he  is  remitted  to  the  whole  Land,  and  his  Companion  (hall  enter 
with  him  •,  and  it  is  not  like  to  the  Cafe  where  two  are  diffeized,  and  a  Defcent  is  caft  during  the 
Nonage  of  the  one,  and  he  enters,  and  is  remitted  for  the  Moiety,  for  there  his  Companion  mall 
not  enter,  becaufe  the  Advancement  is  given  to  him  in  Refpect  of  his  Perfon  more  than  in  Re- 
fpect of  the  J^and  •,  neither  is  it  like  as  where  Tenant  in  Tail  enfeoffs  the  one  Daughter,  and  dies, 
fhe  being  within  Age,  for  there  fhe  is  remitted,  and  her  Companion  fhall  not  have  Advantage  of 
it,  becaufe  the  Right  was  not  in  them  before,  nor  is  it  like  as  where  they  have  a  joint  Title  of 
Formedon  by  Defcent,  and  the  Land  defcends  to  one  only,  there  his  Companion  perhaps  fhall 
not  take  Advantage  of  it,  becaufe  the  Tail  was  taken  away,  whereas  here  it  was  not.  But  per- 
haps if  the  Grandfather  had  diffeized,  &c.  and  the  Land  had  defcended  to  the  Father,  and  from 
the  Father  to  him,  it  had  been  otherwife,  for  there  his  Companion  mould  not  have  had  Advan- 
tage of  it,  becaufe  the  Entry  was  taken  away  before.  So  if  they  had  been  diffeized  by  a  Stranger, 
■who  had  died  feized,  and  his  Heir  had  entered,  and  had  made  a  Leafe  for  Life,  Remainder  over, 
and  the  Tenant  for  Life  had  died,  now  the  whole  fhould  have  gone  to  him  to  whom  the  Remain- 
der was  appointed,  quod  Nota. 

246.  If  Feoffee  to  Ufe  bargains  and  fells  the  Land  to  another,  who  has  no  Notice  of  the  fir  ft. 
Ufe,  and  Livery  is  not  made,  it  feems  clearly  that  the  Bargainee  fhall  have  no  Ufe  in  the  Land, 
becaufe  if  he  fhould  have  a  Ufe,  there  would  be  two  Ufes  of  one  and  the  fame  Land,  which 
there  fhall  never  be,  and  here  it  cannot  be  fo,  for  inafmuch  as  the  Land  itfelf  fhall  not  pafs, 
the  firft  Ufe  cannot  be  extinct  nor  altered,  becaufe  there  is  no  Tranfmutation  of  the  Poffeffion. 
But  if  a  Feoffment  had  been  made  to  a  Stranger  upon  good  Confideration,  who  had  had  no  Notice, 
he  had  been  feized  to  his  own  Ufe,  and  the  firft  Ufe  had  been  extinct,  becaufe  the  Subftance,  viz. 
the  Demefn,  is  changed,  and  altered,  and  tranfpofed.  But  if  a  Man  commits  a  DhTeizin  to  the 
Ufe  of  J.  S.  and  bargains  the  Land,  &c.  it  feems  that  the  Bargainee  has  a  Ufe,  and  J.  S.  may 
alfo  agree,  becaufe  this  Ufe  is  not  of  the  Nature  of  another  Ufe,  quod  Nota. 

247.  If  the  I  flue  in  Tail  is  attainted  of  Felony,  and  is  pardoned,  and  his  Father  dies,  and  a 
Stranger  has  Cauie  of  Action,  the  Queftion  is,  againft  whom  he  fhall  bring  it  before  Entry  by 
any.  And  fome  fay  that  the  Donor  has  the  Freehold  in  Law,  as  if  Tenant  in  Tail  dies,  having 
Iffue  in  Ventre  fa  mere,  before  the  Birth  of  the  Iffue  the  Donor  fhall  have  the  Land,  fo  it  is  here, 
inafmuch  as  for  the  Time  he  is  dead  without  Heir.  And  others  are  of  a  contrary  Opinion,  viz. 
that  there  is  none  againft  whom,  &V.  as  if  Tenant  for  Life  grants  over  his  Eftate  to  B.  who  dies, 
now  before  Entry  there  is  none  againft  whom,  &c. 

248.  If  a  Man  makes  a  Leafe  for  Life,  rendring  Rent,  upon  Condition  that  if  the  Rent  be 
behind,  he  fhall  enter  and  retain  the  Land  until  he  be  fatisfied  of  the  Arrears,  and  the  Rent  is 
behind,  and  he  enters,  and  dies  feized,  it  feems  that  the  Executors  fhall  not  retain  the  Land, 
becaufe  altho'  by  the  Statute  of  32  H.  8.  they  fhall  have  the  Arrears,  yet  forafmuch  as  at  the  Be- 
ginning the  Arrears  were  not  a  Chattle,  they  fhall  not  retain  the  Land  as  a  Pledge,  as  they  fhall 
do  for  the  double  Value,  which  was  a  Chattle  at  the  Beginning.  And  here  the  Heir  fhall  not 
retain  it,  becaufe  he  fhall  not  have  any  Thing  for  which  the  Retainer  fhould  be.  As  in  15  Ed. 
4.  10.  in  Refcous,  if  is  faid  that  if  the  Defendant  in  Replevin  avows  for  Rent  due  to  him  and 
his  Wife,  and  thereupon  has  a  Return,  and  dies,  the  Tenant  fhall  have  his  Cattle  again  without 
any  Agreement,  becaufe  the  Executors  cannot  have  Diftrefs,  inafmuch  as  they  cannot  have  the 
Rent  itfelf,  but  the  Wife  fhall  have  it,  and  the  Wife  cannot  retain  the  Diftrefs,  for  altho'  fhe  fhall 
have  the  Rent  itfelf,  yet  fhe  is  not  Privy  ;  fo  here. 

249.  If  a  Man  makes  a  Feoffment  by  Deed  of  three  Acres,  and  afterwards  purchafes  another 
Acre,  and  makes  Livery  in  that  Acre,  in  the  Name  of  that  and  of  the  other  three,  if  the  other 
three  fhall  pafs,  is  the  Queftion. 

250.  If  a  Leafe  is  made  for  Years,  Remainder  in  Tail,  and  he  in  Remainder  in  Tail  grants  it 
over  in  Fee,  and  the  Leffee  attorns,  and  the  Years  expire,  and  the  Grantee  enters,  and  dies 
feized,  and  the  Tenant  in  Tail  dies,  his  Iffue  may  enter,  becaufe  the  Grant  was  only  during  the 
Life  of  the  Tenant  in  Tail,  and  then  he  did  not  die  feized  in  Fee:  And  it  feems  that  if  the  dying 
feized  had  been  after  the  Death  of  the  Tenant  in  Tail,  it  fhould  not  have  taken  away  his  Entry, 
quare.  But  if  the  Iffue  of  the  Iffue  of  the  Grantee  had  entered,  and  died  feized,  his  Entry  had 
been  taken  away.  And  if  Tenant  in  Tail  enfeoffs  his  Donor,  who  dies  feized,  many  are  of  Opi- 
nion that  this  Defcent  takes  away  the  Entry  of  the  Iffue. 

251.  If  there  are  two  Diffeizors,  and  one  of  them  grants  a  Rent- Charge  to  a  Stranger,  and 
the  Difleizee  releafes  to  the  other  in  Fee,  it  feems  that  he  fhall  hold  the  Land  difcharged,  becaufe 
he  claims  merely  from  the  Diffeizee,  and  not  from  his  Companion.  But  if  a,,Man  has  two  Sons 
by  divers  Venters,  and  dies,  and  before  Entry  the  eldeft  grants  a  Rent  Charge,  and  dies  without 
Iffue,  and  the  youngeft  of  the  half  Blood  has  the  Land,  now  he  fhall  be  faid  to  be  in  immediately 
from  the  Father,  and  he  does  not  claim  from  the  Brother,  and  yet  he  fhall  hold  the  Land  charged, 
by  the  Opinion  of  many,  becaufe  the  eldeft  fhall  hold  the  Eftate,  &?<:.  for  if  the  Son,  who 
granted  the  Rent- charge,  had  died  without  Iffue,  and  the  Land  had  gone  to  the  Uncle,  and  from 
the  Uncle  to  the  Father,  there  altho'  the  Father  could  not  be  faid  Heir  to  the  Son,  yet  inafmuch 
as  the  Land  was  charged,  he  fhould  have  held  it  charged  ;  fo  in  the  other  Cafe.  Quare,  for  in 
that  Cafe  there  is  a  mean  Defcent,  and  it  has  no  Relation. 

252.  If  Land  is  given  to  A.  and  B.  for  their  Lives,  Remainder  to  the  right  Heirs  of  him  who 
furvives,  and   B.  grants   a  Rent-Charge  in  Fee  out  of  the  Land,  and  afterwards  A.  dies,  the 
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Queftion  is,  if  the  Heir  of  B.  fhall  hold  the  Land  difcharged,  or  not.  If  the  Land  had  beeri 
given  to  them  quamdiu  infimul  vixerint,  Remainder  to  the  Heirs  of  him  who  dies  firft,  it  feems 
that  the  Heir  mould  not  have  taken  the  Land  by  Defcent,  but  fhould  have  taken  the  Fee  by 
Purchafe, 

253.  If  Land  is  given  by  Deed  to  J.  S.  and  to  a  Dean  and  his  SuccefTors,  and  Liv'ery  is  made 
to  J.  S.  only  in  the  Name  of  both,  this  does  not  veft  the  Land  in  the  Dean,  becaufe  they  take  it 
feverally,  viz.   a  in  common,  and  not  jointly,  inafmuch  as  their  Capacities  are  feveral,  fo  that  a  vide  Litt.  § 
there  is  no  Privity  between  them,  for  a  Releafe  to  one  Tenant  in  common  fhall  not  enure  to  his  29?- 
Companion.     But  if  the  Difcontinuee  in  Tail  enfeoffs  the  Iffue  in  Tail  within  Age  and  another, 

and  makes  Livery  to  the  Infant  in  the  Name  of  both,  altho'  the  Infant  fhall  be  remitted  for  the 
one  Moiety,  yet  the  other  Moiety  veils  in  the  other,  and  they  fhall  be  Tenants  in  common,  for 
their  Capacities  are  not  feveral,  but  they  take  it  feverally  by  Operation  of  Law,  and  it  enures  to 
the  Infant  fecondarily  in  Point  of  Operation >  for  firft  it  veils  in  him,  and  then  he  is  remitted,  fo  Note 
the  Diverfity.  So  if  the  Reverfion  is  granted  to  the  Tenant  for  Life  and  another,  b  or  if  the  Seig- 
niory is  granted  to  the  Tenant  and  another,  this  Acceptance  fhall  be  a  fufHcient  Attornment  to  b  Co-L:tt- 3*3« 
the  other,  and  yet  the  Jointure  is  fevered  in  both  Cafes ;  fo  Note  the  Reafon  thereof.  But  if  there  *' 
are  two  Tenants  for  Years,  and  the  Reverfion  is  granted  to  one  of  them  in  Fee,  quare  if  he  fhall 
take  any  more  than  the  Moiety  without  the  Attornment  of  his  Companion,  becaufe  the  Jointure 
was  there  fevered  by  the  Grant. 

254.  If  a  Rent  is  granted  to  two,  habendum  to  the  one  until  he  is  married,  and  to  the  other 
until  he  is  advanced  to  \ol.  -per  Ann.  quare  if  they  are  Tenants  in  common,  or  Jointenants,  and 
if  they  are,  then  when  the  one  performs  the  Condition,  quare  if  the  other  fhall  have  the  whole. 
So  if  a  Rent  is  granted  to  two,  habendum  to  the  one  for  his  Life,  and  to  the  other  for  his 
Life,  qu/ere  if  they  are  Tenants  in  common. 

255.  If  a  Rent-Charge  iffues  out  of  two  Acres,  and  the  Tenant  of  the  Land  makes  a  Feoff- 
ment of,  one  of  the  Acres,  fo  that  the  one  of  them  is  in  the  one  Perfon,  and  the  other  in  the  other 
Perfon,  now  the  Grantee  of  the  Rent  may  diilrain  in  either  of  the  Acres  for  the  whole,  but  if 
the  one  Tenant  pays  him  >the  Rent,  and  the  other  is  diilrained,  he  fhall  plead  Payment  by  his 
Companion,  becaufe  it  difcharges  the  whole  Tenancy.  So,  as  it  feems,  was  the  Law  before  the 
Statute  of  Quia  emptores  t  err  arum,  if  the  Tenant  had  made  a  Feoffment  of  Parcel,  quare  fade* 
So  if  a  Man  has  a  Wife,  and  makes  feveral  Feoffments  with  Warranty,  and  the  Wife  brings 
Dower  againft  one  of  the  Feoffees,  he  fhall  plead  that  the  Heir  has  endowed  her,  having  Regard 
to  the  whole  Land  ;  but  Note  that  in  that  Cafe  there  is  great  Privity  between  the  Tenant  and  the 
Heir,  for  the  Tenant  might  have  vouched  the  Heir,  and  if  he  had  not  come  in,  the  Wife  might 
have  had  immediate  Judgment  againft  him,  and  perhaps  this  fhall  be  the  Reafon  there  •,  but  it  feems 
to  me  that  he  may  alfo  plead  that  one  of  the  Feoffees  had  endowed  the  Wife,  ut  fupra,  becaufe 
this  goes  in  Difcharge  of  the  Tenancy.  So  if  the  Conufor  in  a  Statute-Merchant  makes  a  Feoff- 
ment of  one  Parcel  to  one,  and  of  another  Parcel  to  another,  it  feems  that  if  he  fues  Execution 
2gainil  the  one  Feoffee,  he  fhall  have  an  Audita  Querela  againft  the  Conufee,  and  fhall  fay  that  tha 
other  Feoffee  has  paid  him,  and  fo  has  difcharged  his  Land. 

256.  If  a  Woman  entitled  to  have  Dower  enters  into  the  fame  Land,  and  difTeizes  the  Tenant, 
and  afterwards  fhe  is  diffeized  by  another  to  whom  the  Diffeizee  releafes,  it  feems  clearly  that  the 
"Wife  fhall  never  have  her  Dower,  for  when  fhe  was  diffeized,  her  Dower  was  fufpended  in  the 
PofTeflion  of  the  DifTeizor,  as  well  as  it  was  in  her  own  PofTefTion  ;  for  the  DifTeizor  came  in  in  the 
Pojl,  and  fhall  be  in  as  the  Wife  was,  for  if  the  Wife  had  .charged  the  Land,  the  DifTeizor  fhould 
have  held  it  charged  alfo,  which  proves  that  he  fhall  be  in  the  fame  Cafe  as  the  Wife  was ;  and 
altho'  her  Dower  fhould  have  been  revived  if  the  Diffeizee  had  entered,  yet  the  Releafe  fhall  not 
countervail  an  Entry  in  this  Cafe. 

257.  Land  is  given  to  Hufband  and  Wife  and  to  a  third  Perfon  in  Fee,  the  Hufband  makes 
a  Leafe  for  Years,  and  dies,  and  the  Wife  dies,  if  the  third  Perfon  fhall  avoid  the  Leafe  is  the 
Queftion.  Some  fay  clearly  that  the  Leafe  is  determined  by  the  Death  of  the  Hufband,  but  if 
flie  had  joined  in  the  Leafe,  altho'  no  Rent  had  been  referved,  yet  if  fhe  had  done  no  Aft  after- 
wards to  difprove  it,  it  feems  that  he  fhould  not  avoid  it.  And  where  Hufband  and  Wife  are 
Tenants  in  Tail,  and  the  Hufband  makes  a  Leafe  for  Years,  and  dies,  and  the  Wife  dies,  the 
Queftion  is,  if  the  Acceptance  of  the  Rent  by  the  Iffue  fhall  make  the  Leafe  good. 

258.  Note  upon  the  Cafe  of  35  AJf.  pi.  ult.  &c.  if  two  Femes  Jointenants  in  Fee  have  Huf- 
bands,  who  make  feveral  Feoffments  of  their  Moieties,  and  die,  the  Women  fhall  not  join  in  a 
Writ  of  Right,  becaufe  their  Right  was  difcontinued  at  feveral  Times.  So  if  one  Jointen  ant  difTeizes 
the  other,  and  afterwards  being  within  Age  makes  a  Feoffment,  and  dies,  or  if  two  Infants  Jointenants 
in  Fee  make  feveral  Feoffments,  and  the  one  dies,  the  other  fhall  have  no  Remedy  for  the  Moiety; 
but  if  the  Wrong  had  been  done  to  them  at  one  Time,  altho'  it  had  been  by  feveral  Ways,  it  had 
been   otherwife.     For  if  the  one  Jointenant  within  Age  makes  a  Feoffment  of  the  whole  Land, 
and  dies,  or  if  the  two  Hufbandsjoin  in  the  Feoffment,  there  the  Survivor  fhall  have  it,  becaufe 
they  might  join  in  a  Writ  of  Right,  fo  it  feems  that  the  Right  fhall  furvive.     And  if  two  Join- 
tenants  are  diffeized,  the  one  being  within   Age,  and  a  Defcent  is  caft  during  the  Non-age,  and 
the  other  dies,  the  Infant  may  enter  into  the  whole,  for  when  he  furvives,  it  is  as  if  he  had  been 
diffeized  of  the  whole.     But  in  the  principal  Cafe  the  Survivor  does  not  claim  under  the  Difcon- 
tinuee, nor  fhall  take  away  the  Difcontinuance,  but  he  claims  upon  Title  paramount. 

259.  If  two  Parceners  make  Partition,  and  the  one  of  them  has  one  Acre  in  Tail,  and  the 
other  has  another  Acre  in  Fee,  and  he  who  has  the  Acre  in  Tail  makes  a  Feoffment  thereof,  and 
a  Stranger  enters  into  the  Acre  upon  Title  paramount,  it  feems  that  the  Iffue  of  him  who  had 
the   Fee  cannot  enter,  but  is  driven  to  his  Formedon  for  the  Moiety  of  the  Acre  in  Tail :  Yet 
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qiure,  for,  as  to  him,   the  other  was  not  feized  in  Tail  of  the  whole  Acre,  but  only  of  the 
Moiety. 

260.  If  A.  exchanges  Land  with  B.  in  Fee,  who  makes  a  Feoffment  over  to  a  Stranger,  and 
one  enters  upon  Title  paramount  into  the  Land  of  A.  it  feems  that  he  cannot  enter  upon  the  Feof- 
fee of  B.  becaufe  the  Privity  of  the  Exchange  is  utterly  annulled  by  the  Feoffment  of  B.  As 
if  two  Coparceners  make  Partition,  and  one  of  them  aliens  in  Fee,  and  a  Stranger  enters  upon 
the  other  upon  Title  paramount,  fhe  fhall  not  enter  and  occupy  the  Land  with  the  Feoffee,  be- 
caufe the  Privity  is  diffolved,  for  fhe  fhall  not  recover  thereof  pro  rata  after  the  Feoffment,  as 
appears  in  1 1  H.  4.  in  a  Cut  in  vita;  fo  in  the  other  Cafe  the  Privity  of  the  Exchange  is  merely 
diffolved.  And  Note,  if  A.  and  B.  make  an  Exchange,  and  A.  leafes  for  Life,  and  B.  is  im- 
pleaded, and  recovers  in  Warrantia  charta,  and  has  Execution  of  other  Land,  as  he  fhall  have, 
and  afterwards  the  Tenant  for  Life  dies,  and  A.  enters,  upon  whom  a  Stranger  enters  upon  Title 
paramount,  it  feems  that  he  has  no  Remedy  for  the  Land  rendered  in  Value,  for  that  does  not 
go  in  Privity,  as  the  Exchange  does.  But  yet  in  Dower  if  a  Recovery  is  had  in  Value,  and  the 
Tenant  in  Dower  dies,  he  may  enter  into  the  Value  again,  as  it  feems.  If  A.  and  B.  exchange 
Land,  and  A.  dies,  and  in  a  Praecipe  againft  B.  he  vouches  the  Heir  of  A.  who  enters  into  the  War- 
ranty, and  cannot  bar  the  Demandant,  by  which  he  recovers,  and  B.  recovers  over  in  Value,  and 
the  Demandant  enters,  the  Queftion  is,  if  B.  may  enter  upon  the  Heir,  or  lhail  be  driven  to  an 
Habere  facias  ad  valentiam.  And  it  feems  that  he  may  enter,  for  the  Defcent  is  not  mat  rial  <;gainft 
fuch  a  Condition  as  this  is,  for  if  there  had  been  an  exprefs  Condition,  he  might  have  entered, 
and  fo  he  may  now,  and  the  one  Coparcener  may  enter  upon  the  Iffue  of  the  other  after  a  Defcent, 
if  an  Entry  is  had  upon  her.  Further  here  put  the  Cafe  that  the  whole  Land  is  recovered,  there 
he  might  waive  the  Benefit  of  Voucher,  and  enter,  if  an  Entry  wa   made  upon  B  >'ut  Suit 

brought,  and  fo  may  he  now,  for  if  he  mould  be  driven  to  an  fl  b  re  facias  ad  valentid ,.,  ht.  might 
be  greatly  hurt  thereby,  becaufe  perhaps  the  Land  which  the  Demandant  recovers  is  lefs  in  Value 
than  the  whole  Land  of  the  other,  fo  diat  by  that  Means  he  mould  but  have  according  to  the  Por- 
tion. But  if  Part  of  the  Land  given  in  Exchange  had  been  recovered  againft  B.  he  could  not 
have  entered,  becaufe  he  fhall  not  be  his  own  Judge  of  the  Portion,  but  where  the  whole  is  reco- 
vered, the  whole  Exchange  is  annulled,  for  which  Reafon  he  may  enter,  as  if  after  Partition  the 
whole  Land  is  recovered  2gainft  the  one  Coparcener,  who  has  prayed  in  Aid  of  her  Companion, 
ihe  may  enter  upon  her  Siiter,  and  avoid  the  whole  Partition,  without  filing  Execution  pro  rata, 
notwithftanding  that  fhe  had  the  leffer  Part,  and  was  of  full  Age  at  the  Time  of  the  Partition, 
fo  that  Folly  might  be  imputed  to  her  •,  Nota.  And  it  feems  clearly  that  if  the  one  Exchangee 
makes  a  Feoffment  of  his  Part,  the  other  fhall  not  enter  upon  the  Feoffee,  for  the  Condition  is 
broken  and  diffolved,  as  it  is  between  Coparceners,  &c.  quod  vide  11  H.  4.  But  quare  if  after  a 
Feoffment  made  by  one  Exchangee,  the  other  vouches  him,  if  he  fhall  recover  of  his  own  Land. 
If  two  Acres  are  exchanged  for  a  Manor,  and  a  Stranger  enters  into  one  of  the  Acres  upon  Title 
paramount,  he  fhall  enter  into  the  whole  Manor,  becaufe  it  is  an  entire  Thing,  and  quare  if  he 
fhall  retain  the  other  Acre. 

261.  Tenant  by  the  Curtefy  of  a  Seigniory,  to  which  a  Tenancy  efcheats,  makes  a  Feoffment 
thereof  with  Warranty,   if  this  fhall  be  a  Bar  to  the  Iffue  without  Affets  is  the  Queftion. 

262.  Note,  if  a  Dean  has  a  Rent-Charge  in  Fee  out  of  Land,  and  the  Tenant  aliens  the  Land 
to  the  Dean  in  Fee,  and  the  Lord  enters  for  Mortmain,  it  feems  that  he  fhall  hold  the  Land 
difcharo-ed  of  the  Rent,  becaufe  when  he  enters  for  Mortmain,  he  has  not  annulled  the  Livery, 
but  he  affirms  it  by  his  Entry,  for  he  fhall  not  difprove  the  Caufe  of  his  Entry.  So  if  the  Dean, 
before  the  Feoffment,  had  been  bound  in  a  Statute-Merchant,  the  Lord,  who  enters  for  Mort- 
main, fhould  hold  it  difcharged  of  Execution.  But  if  Tenant  for  Life  aliens  in  Fee  to  him  who 
has  a  Rent-Charge  iffuing  out  of  the  Land  in  Fee,  and  the  Leffor  enters  for  the  Forfeiture,  it 
feems  that  the  Rent  fhall  not  be  extinct,  for  there  the  Leffor  has  the  fame  Fee  Simple  which  he  had 
before  the  Leafe  made,  and  he  is  in  of  his  own  Eftate,  and  not  of  the  Eftate  which  the  Lefloe 
o-ave  to  the  Feoffee,  and  fo  is  the  Diverfity.  And  if  a  Woman  Tenant  for  Life  takes  Hufband, 
who  aliens  in  Fee,  and  the  Leffor  enters,  and  the  Hufband  dies,  it  feems  that  the  Wife  may  enter, 
vide  de  hoc.  But  many  are  of  the  contrary  Opinion  in  the  firft  Cafe,  for  his  Eftate  in  the  Land 
was  always  defeafible.  If  a  Feme-Covert  be  enfeoffed,  and  diffeized  by  a  Stranger,  and  after- 
wards the  Hufband  difagrees  to  the  firft  Eftate,  and  dies,  the  Wife  may  enter,  and  retain  it 
againft  the  firft  Feoffor,  for  the  Difagreement  was  frivolous,  the  Wife  having  then  a  Right  only, 
quod  Nota. 

263.  If  a  Man  dies  feized  of  one  Acre  in  Tail,  and  of  another  Acre  in  Fee,  having  Iffue  two 
Daughters,  and  they  make  Partition,  fo  that  the  youngeft  has  the  Acre  in  Tail,  and  the  eldeft 
enters  into  the  Acre  in  Fee,  it  feems  that  the  Lord,  of  whom  the  Acre  in  Fee  is  held,  fhall  take 
Notice  of  this  Partition,  and  is  compellible  to  take  the  eldeft  for  his  Tenant,  and  to  avow  upon 
her;  otherwife  it  feems  as  to  the  Donor  of  the  Acre  in  Tail,  for  he  fhall  not  be  bound  by 
this  Partition  unduly  made,  any  more  than  the  Iffue  in  Tail  fhall,  notwithftanding  that  be- 
tween the  Parties  who  made  the  Partition,  being  of  full  Age,  it  fhall  be  conclufive.  But  if 
one  Acre  in  Tail  be  allotted  to  one,  and  another  to  the  other,  the  Donor  fhall  be  bound  thereby. 

264.  If  a  Leafe  for  Life  is  made,  rendring  Rent,  the  Remainder  for  Life,  and  the  Leffor 
grants  the  Reverfion  to  him  in  Remainder,  and  the  firft  Tenant  for  Life  attorns,  he  fhall  not 
have  the  Rent,  becaufe  the  Fee-Simple  merges  the  Remainder  to  fome  Purpofes,  yet  for  this  Pur- 
pofe  it  is  in  efje,  and  he  is  in  the  firft  Eftate,  others  contrary,  and  that  he  fhall  have  an  A&ion  of 
"Waft  now,  Nota. 

265.  *  Note  if  a  Feme  Jointenant  for  Years  with  another  takes  Hufband,  and  dies,  it  feems 
Ii8>)\cK't.that  the  Survivor  fhall  have  the  whole  Term,  for  if  fhe  alone  had  had  the  Term,  and  the  Huf- 
t%$- b-           band  had  died,  fhe  fhould  have  had  it,  and  not  his  Executors,  ergo  fhe  had  it  alone,  and  he  had 
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it  in  right  of  his  Wife.     *  But  otherwife  it  is  of  Chatties  perfonal.     But  if  an  Obligation  is  made  #P1    d 
to  a  Feme-Sole  and  another,  and  lhe  takes  Hufband,  and  dies,  the  Survivor  mail  have  the  whole  and  L  the  Books 
Duty,  for  the  Hufband  cannot  have  a  Chofe  in  Action  due  to  the  Wife  unlefs  as  her  Executor,  &c.  ^ere .cited in thei 
And  it  feems  to  fome  that  if  a  Feme-Sole  has  a  Term  for  Years,  and  takes  Hufband,  and  dies, 
the  Ordinary  may  commit  Adminiftration  thereof  to  a  Stranger,  for  the  Hufband   fhali  not  have 
it  unlefs  as  Executor  or  Adminiftrator  of  the  Wife,  for  otherwife  he  cannot  retain  it  againft  the 
Ordinary  •,  but  the  Law  feems  to  be  contrary,  for  the  Marriage  is  a  Gift  in  Law  of  it  as  ftrong  as 
a  Gift  in  Deed. 

266.  If  Land  is  given  to  Hufband  and  Wife  in  Fee,  and  the  Hufband  dies,  and  the  Wife 
waives  the  Poffeffion,  and  recovers  in  Dower  againft  the  Heir,  fhe  mall  have  Damages,  for  when 
fhe  refufes,  the  Hufband  mail  be  faid  to  die  ieized,  and  fo  within  the  Compafs  of  the  Statute. 
And  if  a  Man  has  a  Wife,  and  makes  a  Feoffment,  and  takes  back  an  Eftate  to  him  and  another 
in  Fee,  and  the  Hufband  dies,  the  Wife  fhall  not  recover  Damages,  for  he  did  not  die  feized  of 
fnch  Eftate  for  which  fhe  fhall  recover,  but  her  Dower  was  of  the  Eftate  before  ;  fo  if  he  had 
taken  back  an  Eftate  in  Fee  upon  Condition,  &c.  for  the  Law  fays  that  fhe  is  endowed  of  the 
firft  Eftate,  and  not  under  the  Condition. 

267.  A  Man  has  two  Sons,  the  ^oungeft  has  two  Daughters,  and  the  Grandfather  is  feized  of 
two  Acres  at  the  Common  Law,'  and  of  twenty  Acres  in  Borough-Engiifh,  and  gives  the  two 
Acres  to  theyoungeft  Daughter  in  Frank  Marriage,  the  youngelt  Son  dies,  and  the  Grandfather 
dies  feized,  it  feems  that  the  twenty  Acres  fhall  defcend  equally  to  the  two  Daughters,  and  the 
two  Acres  (hall  not  be  put  in  Hotchpot,  becaufe  the  Defcent  merely  is  not  their  Title,  but  the 
Cuftom  alfo.  As  if  the  Grandfather  was  the  Donor,  where  the  Father  furvives  him,  who  dies 
before  Entry,  there  the  Land  defcended  from  the  Grandfather  mall  be  equally  divided  between 
them,  becaufe  they  claim  the  Poffeffion  as  Heir  to  the  Grandfather,  but  the  Right  from  the  Fa- 
ther, fo  that  the  Defcent  does  not  come  entirely  from  the  Grandfather.  So  if  Part  of  the  Lands 
which  defcend  on  the  Part  of  the  Mother  be  given  to  one  of  the  Heirs  on  the  Part  of  the  Mother, 
and  the  Donor  dies  without  Iffue,  this  Land  fhall  not  be  put  in  Hotchpot,  caufa  qua  fupra. 

268.  Lord,  Mefne,  and' Tenant  by  10  s.  and  Owelty,  the  Mefne  grants  the  10 s.  for  Term  of 
Life,  fo  that  it  is  a  Rent-Seek,  this  is  recovered,  and  afterwards  the  Tenant  enfeoffs  the  Lord,  if 
he  fhall  have  a  Quod  ei  deforceat  is  the  Queftion. 

269.  A  Man  grants  a  Rent-Charge  in  Tail,  and  afterwards  enfeoffs  the  Grantee  of  the  Land  in 
Fee,  who  makes  a  Gift  in  Tail  of  the  Land,  rendring  to  him  as  many  Services  as  he  pays  over  to 
the  Lord  paramount,  and  dies,  it  feems  that  the  Iffue  fhall  not  have  a  Formedon  of  the  Rent,  inaf- 
much  as  here  he  has  a  Warranty,  viz.  the  Reverfion  of  the  Land,  which  is  a  good  Warranty,  be- 
caufe the  Land  is  difcharged  at  the  Time  of  the  Gift  in  Tail,  as  31  Ed.  3.  Scire  facias  and  it  is 
not  like  to  the  Cafe  of  38  Ed.  3.  for  the  Reverfion  of  the  fame  Thing  demands  no  Affets,  here  it  is 
of  another  Thing,  viz.  of  the  Land,  and  the  Demand  is  of  the  Rent,  and  the  Services  referved 
are  beneficial  to  the  Heir  by  the  Covin  of  the  Father,  altho'  the  Law  would  have  referved  them 
without  thofe  Words.  And  then  it  is  to  be  feen  if  this  Service,  which  is  allowed  barely  to  be 
conveyed  over  to  the  L<5rd,  and  fo.not  beneficial  to  the  Heir,  may  be  Affets.  And  it  feems  that 
it  is,  becaufe  it  is  efpecially  referved  for  the  Land  ;  but  without  fuch  Affets  the  Reverfion  upon 
a  Gift  in  Tail  cannot  be  Affets,  becaufe  fubject  to  a  common  Recovery.  The  fame  Reafon  holds 
as  to  the  Rent,  as  it  feems.  Further,  this  Reverfion  here,  in  which  the  Rent  was  fiifpended,  is 
defcended  to  the  Iffue,  fo  that  during  that  Sufpenfion  there. is  no  Action  to  charge  the  Poffeffion, 
becaufe  he  hath  the  Reverfion  difcharged,  as  a  Confirmation  fhall  go  to  the  Benefit  of  the  Pof- 
feffion.    See  alfo  if  this  may  be  a  Waiver  of  the  Reverfion,  as  13  R.  2.  Scire  facias,  Brief  645. 

270.  Leffee  for  20  Years  makes  a  Leafe  for  io  Years  to  J.  S.  who  purchafes  the  Reverfion  of 
the  firft  Leffor,  with  Attornment  of  the  firft  Leffee,  the  Executor  of  the  Leffee  for  10  Years 
fhall  not  have  the  Refidue  of  the  Term,  but  the  Heir,  and  yet  he  fhall  pay  the  firft  Rent  referved 
to  the  Leffee  for  20  Years,  in  Nature  of  a  Rent-charge  granted  by  him,  for  the  Term  is  in  ejfe 
withRefpect  to  that-,  mirum  eft  if  the  firft  Leffee  cannot  diftrain. 

271.  Note  that  the  Goods  of  thofe  who  are  attainted  by  Verdict,  or  Outlawry,  or  Confeffion, 
are  called  Catalla  felonum.  And  if  a  Man  flies  for  Felony,  the  Goods  which  he  has  at  that 
Time  are  called  bona  waiviata,  and  if  he  is  attainted  afterwards,  yet  they  fhall  be  fo  called.  But 
if  a  Man  flies  for  Felony,  and  afterwards  is  taken  and  acquitted,  there  his  Goods  are  forfeited  as 
catalla  jugitivorum ;  fo  in  all  thefe  Cafes  the  Property  was  in  him  who  fled  or  was  a  Felon.  And 
alfo,  by  lome,  bona  waiviata  are  thofe  Goods  which  are  ftolen  by  a  Felon  who  leaves  them  ;  and 
no  frefh  Suit  fhall  be  but  by  Appeal,     fade  29  Ed.  3  et  12  Ed.  4.  6. 

272.  Land  is  given  to  Hufband  and  Wife  and  to  a  third  Perfon,  and  to  the  Heir  of  the  Huf- 
band begotten  upon  the  Wife,  they  have  Iffue,  the  Hufband  dies,  the  Tenant  for  Life  aliens  the 
Moiety  in  Fee,  the  Wife  makes  continual  Claim,  the  Iffue  dies  without  Iffue,  quare  if  the  Wife 
may  enter  afterwards  upon  the  Heir  of  the  Feoffee  who  dies  within  the  Year  after  continual  Claim. 
It  feems  that  altho'  at  the  Time  of  the  continual  Claim  fhe  had  a  Right  of  Entry,  yet  now  the 
Eftate  is  changed,  and  fhe  fhall  not  enter.  Quaere  how  continual  Claim  may  be  made  by  a  Tenant 
in  common  for  the  Poffeffion  pro  indivifo.  Note,  if  the  Diffcizee  makes  continual  Claim,  and 
dies,  and  after  his  Death  a  Defcent  is  caft  within  a  Year  after  the  Claim,  the  Heir  of  theDiffeizee 
cannot  enter,  becaufe  it  fhall  only  give  Title  for  the  Advantage  of  the  Perfon  who  durft  not  enter; 
but  if  the  Defcent  had  been  in  the  Life  of  the  Diffeizee,  then  the  Heir  of  the  Diffcizee  might 
well  have  had  Benefit  of  it,  becaufe  a  Title  of  Fntry  defcended.  But  if  Tenant  for  Life  with 
Remainder  over  be  diffeized,  and  makes  continual  Claim,  and  dies,  he  in  Remainder  fhall  avoid 
a  Defcent  happening  within  a  Year  alter  the  Claim,  becaufe  by  the  continual  Claim  his  Intereft 
was  reduced.     Otherv/ife  it  is  of  the  Son  in  the  Life  of  the  Father,  for  he  has  no  Title,  for  his 
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Title  is  only  by  the  Death  of  the  Father,  but  he  in  Remainder  claims  by  the  firft  Livery.  Square 
if  two  Jointenants  are  diffeized,  and  one  of  them  makes  continual  Claim,  and  dies,  and  after- 
wards a  Defcent  is  caft  ?  Littleton  puts  the  the  Cafe  of  him  in  Remainder,  that  the  Defcent  is 
had  in  the  Life  of  the  Tenant  for  Life,  and  then  clearly  the  Remainder  over.  It  feems  that  if 
the  DifTeizee  makes  continual  Claim,  and  dies,  and  within  the  Year  afterwards  a  Defcent  is  had, 
the  Lord  fhall  alter  his  Avowry  before  Notice,  for  he  is  not  Privy  to  this  paravaii,  nor  (hail  he 
have  the  Iffue  in  Ward,  nor  (hall  he  have  any  Efcheat  alter  the  Defcent  upon  the  dying  of  the 
Diffeizee  without  Heir. 

272.  If  there  are  two  Coparceners  of  Land  in  Tail,  and  one  of  them  grants  a  Rent  to  the 
other  for  Equality  of  Partition,  this  Rent  is  in  Tail,  and  of  the  fame  Condition  as  the  firft  is, 
2  H.  7.  5-  This  is  true  by  Plowden,  but  Note  that  he  held  that  the  Ell  ate  in  the  Rent  (hall  be 
of  the  fame  Nature  with  the  Eftate  in  the  Refidue  received,  and  not  of  the  fame  Nature  with  the 
Eftate  in  the  Land  out  of  which  it  iflues.  And  therefore  if  there  are  two  Coparceners  of  one 
Acre  in  Fee,  and  of  another  Acre  in  Tail,  and  upon  Partition  (he  who  has  the  Acr*:  in  Fee  grants 
a  Rent  to  the  other  who  has  the  Acre  in  Tail,  this  Rent  fhall  be  in  Tail,  and  not  in  Fee  ;  but  if 
fhe  who  has  the  Acre  in  Tail  grants  a  Rent  to  the  other  who  has  the  Acre  in  Fee,  this  Rent  (ball 
be  in  Fee,  and  not  in  Tail,  for  if  fhe  dies  without  Iffue,  her  Heir  fhall  have  it  as  long  as  the  other 
has  an  Heir  of  her  Body,  for  until  that  Time  the  Partition  fhall  ftand  in  Force  on  each  Side. 
But  if  there  are  four  Acres,  three  of  which  are  in  Fee,  and  one  in  Tail„  and  fhe  who  has  two 
Acres  in  Fee  grants  a  Rent  to  the  other  for  Equality,  this  Rent  (hall  be  in  Fee,  and  not  in  Tail, 
quia  fequitur  magis  principale,  quod  Not  a. 

274.  If  the  Seigniorefs  feizes  the  Wardfhip  of  the  Body  and  Land  of  the  Heir  of  the  Tenant, 
and  afterwards  intermarries  with  the  Villain  in  grofs  of  the  Heir,  and  they  do  Waft,  and  the 
Heir  brings  an  Action  of  Waft,  it  feems  clearly  that  his  Body  is  out  of  Ward;  and  alfo  foraf- 
much  as  the  Reafon  why  the  Land  is  in  Ward,  is,  becaufe  Knight's-Service  cannot  be  done  by 
the  Infant,  fo  that  the  Caufe  is  executory,  and  in  Confideration  that  the  Seigniory  remains,  and 
now,  during  the  Coverture,  by  the  Intermarriage  with  the  Villain  the  Seigniory  is  determined  in 
the  Tenancy  without  any  Claim,  and  fo  the  Freehold  and  Inheritance  of  the  Seigniory  is  merged 
in  the  Tenancy  by  the  Aft  of  Law,  notwithftanding  that  the  Chattle  and  Poffeffion  of  the  Seig- 
niory is  fufpended  by  Reafon  of  the  Chattle  in  the  Tenancy,  viz.  the  Wardfhip  of  the  Land, 
becaufe  the  Hufband  fhall  be  Tenant  by  the  Curtefy  of  it,  and  it  may  be  granted  over,  notwith- 
ftanding this  Sufpenfion,  by  Reafon  of  the  Chattle  in  the  Tenancy,  and  by  the  fame  Reafon  it 
fhall  be  a  Releafe  in  Law  to  the  Lord  of  the  Villain  by  the  Aft  of  the  Law,  and  therefore  the 
Land  fhall  be  out  of  Ward,  nam  cejfante  caufa>  &c.  And  yet  if  they  had  granted  the  Seignior/ 
to  another,  he  (hould  have  remained  in  Ward,  but  when  it  comes  to  the  Infant  himfelf,  it  is  extin- 
guifhed  for  the  Time,  and  therefore  he  fhall  be  out  of  Ward.  But  here  perhaps  the  bringing  of 
the  Aftion  of  Waft  notifies  the  Eleftion  of  the  Infant,  viz.  that  he  will  not  take  Advantage  of 
the  Seigniory  by  Extinguishment,  and  againft  his  Will  it  fhall  not  be  in  him.  For  if  there  is 
Lord,  Melhe,  and  Tenant,  and  the  Tenant  holds  by  lid.  and  the  Mefne  byios.  and  the  Vil- 
lain of  the  Tenant  purchafes  the  Mefnalty,  or  it  defcends  to  him,  there  if  this  fhould  be  a  Dif- 
char&e  of  the  Mefnalty  in  the  Tenancy  by  a  Releafe  in  Law  againft  his  Will,  then  he  fhould  hold 
by  20  J.  and  perhaps  he  would  rather  manumife  the  Villain  than  do  fo,  for  which  Reafon  the 
Law  fays  that  where  there  is  no  Prejudice  done,  there  fhall  be  Extinguiftiment  without  Claim, 
otherwife  not.  Quare  wherefore,  for  the  Infant  (hall  not  refeize  the  Land  for  a  Perquifite,  as  if 
Leffee  for  Years  of  the  Father  marries  with  the  Villain  in  Grofs  of  the  Heir  who  is  an  Infant, 
the  Infant  may  clearly  enter  into  the  Term  as  a  Perquifite. 

275.  If  a  Woman  who  has  a  Rent-Charge  in  Fee  marries  with  the  Tenant  of  the  Land,  and 
a  Stranger  releafes  to  the  Tenant  with  Warranty,  it  feems  that  no  Remedy  can  be  had  for  the 
Warranty,  as  to  the  Rent,  either  by  Voucher  or  by  Warrantia  chart*,  becaufe  the  Warranty- 
does  not  extend  to  the  Land  difcharged  of  the  Rent,  for  the  Rent  was  fufpended  by  Aft  of  the 
Law,  and  neither  the  Wife,  after  the  Death  of  the  Hufband,  nor  the  Heir  of  the  Wife,  in  the 
Hufband's  Life-Time,  can  have  any  Aftion  for  the  Rent  upon  Title  before  the  Warranty  made, 
for  if  the  Heir  of  the  Wife  brings  a  Mortdanceftor,  this  is  of  later  Time,  and  fubfequent  to  the 
Warranty.  So  if  the  Grantee  of  a  Rent  grants  it  to  the  Tenant  upon  Condition,  who  makes  a 
Feoffment  of  the  Land  with  Warranty,  this  Warranty  cannot  extend  to  the  Rent,  and  yet  the 
Land  was  difcharged  of  the  Rent,  but  all  the  Aftions  fhall  be  confidered  as  a  Caufe  of  Aftion 
arifing  afterwards,  for  if  the  Condition  is  broken,  and  afterwards  an  Aftion  is  given,  this  arifes 
after  the  Warranty  made.  But  if  a  Woman  who  has  a  Rent  intermarries  with  the  Tenant,  who 
makes  a  Feoffment  of  the  Land  with  Warranty,  and  dies,  and  the  Wife  brings  a  Cui  in  Vita  of 
the  Rent,  the  Feoffee  fhall  vouch  as  of  Land  difcharged.  So  if  Tenant  in  Tail  of  a  Rent  pur- 
chafes the  Land,  and  makes  a  Feoffment,  and  the  Feoffee  aliens  with  Warranty,  or  if  the  Tenant 
in  Tail  of  a  Rent  releafes  to  the  Tenant  of  the  Land,  who  aliens  over  with  Warranty,  there  if 
the  Iffue  brings  a  Formedon,  he  fhall  vouch  as  of  Land  difcharged.  So  if  an  Infant  has  a  Rent, 
and  diffeizes  the  Tenant,  and  is  diffeized  by  another,  who  aliens  with  Warranty,  this  Warranty 
extends  to  the  Rent,  becaufe  in  all  thefe  Cafes  the  Land  was  difcharged  of  the  Rent  at  the  Time 
of  the  Feoffment  in  Fee,  and  the  Aftion  is  conceived  upon  an  Action  paramount  the  War- 
ranty. But  if  a  Man  grants  a  Rent-Charge  out  of  Land  to  commence  at  Michaelmas,  and  the 
Tenant  makes  a  Feoffment  with  Warranty,  or  if  Refcous  is  made,  and  afterwards  a  Feoffment 
is  made  of  the  Land  with  Warranty,  as  in  31  Ed.  3.  in  Warrantia  charta^  there  the  Warranty 
does  not  go  to  the  Rent,  becaufe  the  Rent  was  not  in  ejje  at  that  Time ;  but  if  upon  Refcous  he 
brings  Affize,  and  is  non-fuited,  and  afterwards  the  Tenant  makes  a  Feoffment  of  the  Land  with 
"Warranty,  this  Warranty  does  well  extend  to  the  Rent,  quodNota. 

3  276.  If 
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276.  If  there  is  Lord  and  Tenant,  and  the  Lord  grants  the  Seigniory,  and  the  Tenant  is 
diffeized,  and  afterwards  attorns,  ic  is  good ;  but  if  the  Lord  grants  the  Rent,  faving  the 
Seigniory,  and  the  Tenant  is  afterwards  diffeized,  and  attorns,:  it  is  void,  becaufe  it  is  now  a 
Rent-feck,  in  which  there  is  no  Attendancy,  but  a  Charge  to  the  Landv  And  if  a  Man  grants 
a  Rent  referved  upon  a  Leafe  for  Life,  faving  the  Reverfion,  this  is  a  good  Rent-feck,  if  Attorn- 
ment of  the  Tenant  be  had;  but  if  a  Rene  referved  upon  a  Leafe  for  Years  be  granted  over, 
faving  the  Reverfion,  it  is  void,  fur  Debt  fhall  not  lie  for  the  Grantee,  and  he  cannot  have  any 
other  Action,  nota  ideo. 

in 7.  Tenant  in  Tail  makes  a  Feoffment  in  Fee,  and  dies,  the  Feoffee  makes  a  Leafe  for  Life, 
and  grants  the  Reverfion  to  the  Iffue,  he  fhall  not  have  a  Formedon  againft  the  Tenant  for  Life, 
for  he  has  affented  to  the  Reverfion  expectant  upon  the  Leafe  for  Life.  But  if  Tenant  in  Tail 
makes  a  Leafe  pur  auter  vie,  and  dies,  notwithstanding  the  Defcent  of  the  Reverfion  in  Fee,  the 
Iffue  fhall  have  a  Formedon,  for  the  Reverfion  is  waived  by  the  bringing  of  the  Adion.  And 
therefore  if  a  Man  aliens  in  Fee  upon  Condition,  and  the  Feoffee  makes  a  Leafe  for  Life,  and 
afterwards  grants  the  Reverfion  to  the  Feoffor,  he  fhall  not  enter  upon  the  Tenant  for  Life  for 
the  Condition  broken,  becaufe  the  Condition  was  annexed  to  the  whole  Fee,  and  he  cannot  avoid 
the  whole,  ergo  he  fhall  not  avoid  Part,  and  if  he  has  Caufe  to  have  a  Writ  of  Right,  or  other 
real  Action,  he  cannot  have  it  againft  the  Tenant  for  Life,  the  Reverfion  being  in  himfclf  by  his 
own  Acceptance.  And  therefore  if  the  Difcontinuee  makes  a  Leafe  to  the  Iffue  in  Tail  and 
another,  with  Livery  to  the  other,  and  afterwards  grants  the  Reverfion  to  the  Iffue,  and  the- 
other  dies,  fu  that  the  Freehold  is  call  upon  the  Iffue  without  his  Folly,  yet  he  fhall  not  be  re- 
mitted, caufa  qua  fupra. 

278.  Diffeizor  dies  without  Heir,  his  Wife  priviment  enfeint,  the  Lord  enters,  the  Son  is  born, 
the  Diffeizee  enters  upon  the  Lord,  and  he  brings  Afiize,  if  the  Entry  had  been  before  the  Birth 
of  the  Son,  it  had  been  clearly  lawful,  and  he  had  been  remitted,  and  the  Birth  afterwards  fhould 
not  have  avoided  the  Remitter.  As  if  the  Difcontinuee  makes  a  Gift  in  Tail,  Remainder  to  the 
Iffue  in  Tail,  and  the  firft  Donee  dies  without  Iffue,  his  Wife  -priviment  enfeint,  now  the  Iffue  of 
the  firft  Tenant  is  remitted,  and  although  the  Iffue  of  the  fecond  Donee  be  afterwards  born,  the 
Remitter  continues.  But  in  the  firft  Cafe  the  Entry  is  not  until  after  the  Birth  of  the  Son,  for 
if  a  Stranger  had  abated,  the  Diffeizor  having  Iffue,  or  if  after  Abatement  the  Son  had  been 
born,  the  Diffeizee  could  not  have  entered,  for  the  Abator  might  fay  that  the  Land  defcended 
to  the  Iffue,  whofe  Eftate  he  hath;  but  here  the  Lord  is  not  punifhable  for  his  firft  Entry,  be- 
caufe it  was  then  lawful,  and  the  fame  Eftate  continued  until  an  Entry  in  Deed,  for  if  a  Guardian 
holds  himfelf  in  at  the  full  Age  of  the  Heir,  and  afterwards,  no  Mortdancejlor  lies  ag.dnft  him 
at  the  common  Law,  quod  nota  et  quaere, 

279.  If  the  Diffeizee  releafes  all  Actions  to  the  Diffeizor,  and  dies,  and  afterwards   the  Dif- 
feizor dies,  and  his  Heir  enters,  and  dies,  and  the   Land  defcends  to  the  Heir  of  the  Diffeizee, 
is  he  remitted  ?   It  feems  that  by  the  Releafe  all  Actions  which  he  had  or  might  have  afterwards 
by  Reaf  n  of  the  fame  Right  are   releafed,  fame  Law  of  Adions  which  his  Heir  might  have  fop 
the  fame  Diffeizin,  fo  that  a  Writ  of  Entry  in  the  Quibus  is  releafed,  although  the  Heir  had  not 
Caufe  of  Action  at  that  Time,  and  therefore  the  Cafe   is  the  fame,  as   to  the  Extinguishment  of 
Action,  as  if  he  had    releafed  after  the   Defcent.     Then  it  feems  that  inafmuch  as  he  had  Right, 
notwithstanding  this  Releafe,   fo  that  he  might  have  entered,  this  Right  fhall  not  be  gone  by   the 
Defcent  afterwards,  but  he  fhall  be  remitted.     And  yet  fome  fay  that  a  Remitter  fhall  never  be 
where  there  is  a  Caufe  of  Action,  fo  that  without  his  Folly  there  is  nobody  againft  whom  he  may 
bring  his  Action,  but  although  he  has  no  Adion  here,  he  has  not  loft  it  by  the  Law,  but  by  his 
own  Ad,  and  the  Right  remains,  which  is  the    Caufe  of  the  Remitter,  and   in   many   Cafes  a 
Fight  fhall  remain  without  an  Adion.     As  if  there  be  Tenant  for  Life  of  a  Seigniory,  and  the 
Tenancy  efcheats,  and  a  Stranger  intrudes,  and  the  Tenant  for  Life  dies  before  Entry,  he  in  Re- 
verfion cannot  have  any  Adion,  but  he  may  enter  as  upon  the  Diffeizor  of  his  Tenant,  but  if  he 
dies,  and  his  Heir  is  in  by  Defcent,  there  he  cannot  enter,  and  yet  he  has  a  Right,  and  fhall  be 
remitted  upon  the  Defcent.     And  if  a  Man  devifes  Land,  and  afterwards  a  Defcent  is  had,  there 
is  no  Entry  in  this  Cafe  for  the  Devifee,   that  is,  when  a  Stranger  intrudes,  &c.   and  not  upon   a 
Defcent  in  the  Heir  of  the  Deviibr  to  his  Heir,  and  perhaps   in   this  Cafe  upon  a  Defcent  to  the 
Devifee  afterwards  there  is  no  Remitter,  becaufe  he  had   not  a  Right  but  only  a  1  itle.     And  it 
feems  that  a  Reieafe  of  Adions  is  but  a  Conclufion  which  goes  in   Privity   of  Blood,  and  not  of 
Eftate,  and  therefore  after  fuch   Releafe  to  the  Diffeizor,  if  he  aliens  over,  this   Releafe  is  not  , 
pleadable  by  the  Alienee,  becaufe  he  is  not  Privy,  and  it  does  not  go  with  the  Eftare.     So  if  the 
Diffeizor  makes  a  Leafe  for  Life,  Remainder  over,  and  Diffeizee  releafes  all  Adions  real  to  the 
Tenant  for  Life,  who  dies,  he  in   Remainder  fhall  never   plead  this,  as  he  fhould  have  done  if 
it  had  been  a  Releafe  of  Right,  and  therefore  if  a  Releafe  of  all   Adlions  had   been  made  to  him 
in  Remainder,  it  had    been   merely   void  to   all  Purpofes,  and  he  fhould   never  have  pleaded  it. 
So  it  feems  that  fuch  Releafe  of  Adions  does   not  extinguifh   the  Right,  if  the   Entry  be  taken 
away,  otherwife  than  by  Eftoppel,  which    being  removed  by  the  Defcent  in  Law,  the    ReleTe 
fhall  ceafe  to  be  conclufive  afterwards.     And  it  feems  that  if  the   Heir  of  the   Diffeizor  enfeoffs 
two,  and  the  Diffeizee   releafes  all  Adions  to  one  of  them,  and  he  dies,  the   other  fhall  never 
plead  this  Releafe.     And  fo  if  two  are  diffeized,  and  one  of  them  releafes  all  Adions  to  him  who 
is  in  by  Defcent,  and   dies,  the  other,  as  Survivor,  fhall  have  an   Adion   for  the   whole  Land. 
And  it  was  faid  that  if  a  Man    dies  without   Heir,   his  Wife  priviment  enfeint,  and   the  Lord  by 
Efcheat  enters,  and  afterwards  the  Iffue  is  born,   he  fhall  have  no  Adion  againft  the  Lord,  for  a 
Mondancejior  does  not  lie  but  againft  an  Abator,  but  his  Remedy  is  by  Entry. 

7  Z  280.  If 
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280.  If  a  Man  has  lffue  Ballard  eigne  and  Mulier  puifne,  and  makes  a  Leafe  for  Years,  and 
dies,  and  the  Years  expire,  and  the  Baftard   enters,  and  dies  feized,  and   his   lffue   enters,  the 
Right  of  the  Mulier  is  not  bound,  becaufe  the  Poffeffion  of  the  Tenant  for  Years  before  the  Ex- 
piration of  the  Term  was  the  Poffeffion  in  Deed  of  the  Mulier,  and  then  inafmuch  as  he  was  once 
feized  in  Deed,  fo  that  he  fhall  have  an  Affize,  and  not  a  Mortdanceflor,  and  fuch  Poffeffion 
fhould  make  poffejfio  fratris,  from  thence  it  follows  that  this  fhall  not  take  away  the  Right  of  the 
Mulier.     And  if  a  Man  has  lffue  Baftard  eigne  and  Mulier  puifne,  and  dies  feized  of  a  Manor, 
and  the  Baftard  enters,  and  gets  Seizin  of  the  Services  of  all  the  Tenants,  and  afterwards  one  of 
the  Tenants  makes  a  Leafe  for  Life  to  the  Baftard,  who  dies  feized,  and  his  lffue  enters  into  the 
Manor,  it  feems  that  the  Mulier  maydiftrain  the  Tenant,  who  made  the  Leafe  for  Life,  for  all 
the  Services  due   after  the  Death  of  the  Father,  becaufe  his  Entry  was  not   taken  away  for  the 
Service  of  this  Tenancy,  the  Seigniory  of  the  fame  Tenancy  being  fufpended  in  the  Eftate  for 
Life,  and  therefore  there  was  no  Defcent  thereof:  But  if  the  Leafe  had  been  for  Years  it  had  been 
otherwife.     And  if  a  Man  has  lffue  Baftard  eigne  and  Mulier  puifne,  and  is  diffeized,  and  dies, 
and  the  Baftard  oufts  the   Diffeizor,  and  dies  feized,  now  forafmuch  as  no  Poffeffion   in  Law 
defcended  from  the  Father,  but  a  naked  Right  which  vefted  in  the  Mulier,  for   this    Reafon  the 
Defcent  of  the  Baftard  fhall  not  take  away  the  Right  of  the  Mulier.     But  if  the  Father  had  died 
feized,  and  a  Stranger  had  abated,  upon  whom  the  Baftard  had  entered,  and  died  feized,  there 
the  Mulier  fhould  have  been   barred  by  many,  becaufe  the  Poffeffion  in  Law  defcended  :  But 
Quare,  for  the  Entry  of  the  Abator  vefts  a  Right  of  Action  in  the  Mulier,  which  cannot  be  de- 
vefted  by  the  Entry  of  the  Baftard,  who  by  his  own  Entry  fubjeds  himfelf  to  an  Affize  by  the 
Abator,  and  therefore  if  the  youngeft  Son  enters  upon  the  Abator,  and  dies,  the  eldeft  cannot 
enter  upon  the  Son  of  the  youngeft,  but  is  anfwerable  to  the  Adion  of  the  Abator,  and  fo  in 
another  Courfe  than  the  Cafe  in  Littleton.     And  if  a  Man  has  a  Son  who  is  Baftard  eigne,  and  a 
Daughter  who  is  Mulier  puifne,  and  dies  feized  of  a  Rent,  the  Daughter  having  a  Hufband,  and 
afterwards  the  Baftard  gets  Seizin  of  the  Rent,  and  dies  feized  thereof,  and   it  defcends  to  his 
lffue    yet  the  Hufband  fhall  be  Tenant  by  the  Curtefy,  and  many  are  of  Opinion  that  the  Mulier 
fhall 'not   be  bound   thereby,  becaufe  at  the  Time  of  the  Defcent  the  Rent  was   in  ejfe  in  the 
Daughter,  although  fhe  had  not  Affets,  and  the  Daughter   might  chufe  whether  (he  would  be 
out  of  Poffeffion  of  the  Rent,  or  not,  and  therefore  it  was  at  her  Election  whether  or  no  any 
-contra co.      Wrong  fliould  be  done  to   her  of  the   fame  Rent.     a  And  if  a  Man  dies  feized,  having  a  Son 
Litt.  144.  a.      Ba{tard  «w  and  a  Daughter  Mulier  puifne,  who  is  Covert  at  that  Time,  and  the  Baftard  enters, 
and  dies  feized  without   Interruption,  and  his  lffue  enters,  and  the  Hufband  dies,  perhaps  the 
„  c     ,.  n  1    Wife  fhall  not  be  bound  any  more  than  an  b  Infant  mould  in  fuch  Cafe  ;  but  if  the  Baftard  had 
dtL^t     entered,  and  afterwards   fhe   had  taken  Hufband,  and   then  the   Baftard  had  died,  it  had  been 
piowdhisP°!,i„'  otherwife.     And  if  a  Man  has  a  Daughter  Baftard  eigne,  and  a  Son  Mulier  puifne,  perhaps  there 
the  Mar3gIn.' in   the  Maxim  does  not  hold  Place,  becaufe  fhe  had  not  Colour  by  any  Law. 

Ante  §  ,00.  2gi    Three  Coparceners  in  Tail  make  a  Feoffment  with  Warranty,  firft  the  eldelt  and  then 

the  youngeft  die  without  lffue,  the  middle  Parcener  has  lffue  and  dies,  and  the   lffue  brings  a 
Formedon,  it  feems  that  he  fhall  recover  the  Moiety  of  the  Part  of  the  eldeft,  and  alfothe  Moiety 
of  the  Part  of  the  youngeft,  and  no  more,  becaufe  the  Warranty  of  the  eldeft  was  collateral  to 
the  middle  Parcener,  as  to  the  Part  of  the  middle,  for  that,  as  to  her  Part,  he  cannot  make 
himfelf  Heir  to  her  who  made  the  Warranty,  but  yet  as  to  the  Part  of  the  eldeft,  the  War- 
ranty is  lineal  both  to  the  middle  and  to  the  youngeft,  becaufe  they  may  inherit  it  as  Heir  to  the 
eldeft,  and  with  Regard  to  the  Part  of  the  youngeft,  as  to  the  youngeft  herfelf  and  her  Heirs  for 
their  third  Part,  the  Warranty  of  the  eldeft  is  collateral,  becaufe  neither  the  youngeft  nor  her 
Heirs  can  poffibly  make  themfelves  Heirs  of  the  third  Part  thereof  to  the  eldeft  who  made  the 
Warranty,  and  fo  the  Warranty  of  the  eldeft  fhall  enure  in  Manner  as  aforefaid.     Then  when 
the  youngeft  afterwards  died,  her  Warranty  was  collateral  as  to  the  Part  of  the  middle,  and  as  to 
her  Iffues  alfo,  becaufe  they  could  not  by  any  Poffibility  make  themfelves  Heirs  to  the  youngeft 
for  that  Part,  and  the  Warranty  of  the  youngeft  was   lineal,  as  to  a  Moiety  of  the  eldeft,  and 
collateral,  as  to  another  Moiety,'  becaufe  by  Poffibility  the  youngeft  and  the  middle  might  have 
had  the  Part  of  the  eldeft  by  Defcent,  if  the  eldeft  had  died  firft  (as  fhe  did),  and  then  if  the 
youngeft  had  died  without  lffue,  the  Moiety  of  the  third  Part,  which  defcended  to  her  from  the 
eldeftt  fhould  have  defcended  to  the  middle,  as  Heir  to  the  youngeft,  and  then,  as  to  the  other 
Part  'of  the  eldeft,  the  Warranty  of  the  youngeft  was  collateral  to  the  middle,  becaufe,  as  to 
that  Moiety  of  the  third  Part,  the  middle  could  not  have  had  it  as  Heir  to  the  youngeft  who 
made  the  Warranty,  but  fhould  have  been  in  as  immediate  Heir  to  the  eldeft  ;  and  as  to  her  own 
Part    her  Warranty,  as  to  the  middle,  was  lineal,  becaufe  by  Poffibility  fhe  might  have  had  this 
third  Part  as  Heir  to  the  youngeft,  and  fo  the  Warranty  of  the  youngeft  fhall  enure  to  the  whole 
Land  in  Manner  as  is  aforefaid.     Then  inafmuch  as  the  youngeft  is  dead  without  lffue,  the  War- 
ranty of  the  eldeft  as  to  a  Moiety  of  the  Part  of  the  youngeft,  is  lineal,  and  as  to  the  other 
Moiety  of  this  Part,  it  is  collateral  to  the  middle,  becaufe  by  Poffibility  the  youngeft  might  have 
died  firft,  and  then  her  Part  had  defcended  to  the  eldeft  and  to  the  middle,  and  fo  the  Moiety 
thereof  mi»ht  have  defcended  from  the  eldeft  to  the  middle,  as  Heir  to  the  eldeft,  and  therefore 
by  Reafon  of  this  Poffibility  the  Warranty  of  the  eldeft  fhall  be  lineal  for  the  one  Moiety  of  the 
youno-eft,  and  collateral   for   the  other  Moiety   of  the  youngeft,  and  fo  the  Warranty   of  the 
eldeft^  which  upon  the  Defcent  was  collateral  to  the  youngeft,  for  the  Part  of  the  youngeft,  and 
to  her  Iffues,  is  now  changed  for    the  Moiety,  and  become  a  lineal  Warranty  for  the  Moiety. 
As  if  Tenant  in  Tail  has  lffue  three  Sons,  and  difcontinues,  the  Warranty  of  the  middle  fhall 

be 
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be  Collateral  to  the  eldeft  for  the  whole,  but  to  the  youngeft  it  fhall  be  lineal  for  the  whole,  and 
if  the  eldeft  dies  without  Iffue,  then  the  Warranty  of  the  middle,  which  defcends  only  upon  his 
Heir  is  lineal  for  the  whole  to  his  Iflue,  becaufe  the  Iffue  might  by  Poffibility  convey  the  whole 
Land'  as  Heir  to  the  middle,  who  might  furvive  the  two  others.  And  as  to  the  Warranty  of 
the  eldeft  and  youngeft  Parcener  in  the  firft  Cafe,  they  are  to  the  Iflue  in  the  fame  Degree  as  they 
were  to  his  Mother,  viz.  as  it  is  faid  above,  fo  that  for  the  third  Part  which  belonged  to  his 
Mother  there  is  a  double  Bar  to  the  Iflue,  viz.  the  Warranty  both  of  the  eldeft  and  of  the 
voungeft,  and  for  the  Moiety  of  the  one  Aunt  and  of  the  other  he  is  barred  by 
their  feve'ral  Warranties,  and  fo  he  mall  recover  the  third  Part  of  the  whole  Land,  as  it  is  faid 
before  Note  at  firft,  that  the  Warranty  of  each  goes  to  every  Part,  as  you  may  lee  9  H.  5.  12. 
in  a  Scire  facias,  and  therefore  in  a  4  H.  7.  18.  b.  it  is  faid  that  if  three  Coparceners  alien  in  Fee  with  ,  ?hz 
Warranty,  each  Warranty  fhall  be  collateral  to  the  other,  by  Brian  et  Fairfax,  and  Hujfey  faid,  e.  Bro.  56, 
although  it  be  fo,  it  fhall  ferve  nothing  •,  quart  bene.  *«*"■ 

2 8 2.  b  If  a  Feoffment  is  made  by  one  Deed  in  Fee  and  by  another  Deed  in  lail   to  one  and  bs 
the  fame  Perfon,  and  Livery  is  made  according  to  both  Deeds,  it  feems  that  it  fhall  enure  by  ».  a 
Moieties,  for  otherwife  the  Livery  could  not  enure  upon  each  Deed,  becaufe  if  he  fhould   have 
the  whole  Land  in  Tail,  the  Remainder  in  Fee,  then  the  Livery  would  only  operate  upon  the 
Deed  in  Tail,  and  the  other  would  be  but  a  Deed  of  Confirmation,  andfo  the  Livery  would  not 
enure  upon  both  Deeds,  but  only  upon  one  Deed.     And  if  Livery  had  been   made  only  upon 
the  Deed  in  Tail  after  the  Delivery  of  both  Deeds,  he  fhould  have  been  Tenant  in  Tail,  with 
Remainder  in  Fee,  becaufe  if  there  is  Tenant  in  Tail,  and  the  Donor  confirms  in  Fee,  this  is  a 
Grant  of  the  Reverfion  in  Law,  and  in  this  Cafe  the  Lord  in  his  Avowry  fhall  not  make  Mention 
of  the  Eftate-Tail,  but  in  the  other  Cafe  he  ought,  becaufe  the  Fee  paffes   in  Jthe  fame  Inftant 
that  the  Tail  is  created  by  the  Livery,  and  therefore  it  fhall  be  a  Remainder.     Then  in  the  prin- 
cipal Cafe  inafmuch  as  there  fhould  have  been  a  Remainder,  if  no  Livery  had  been  made  upon 
the  Fee,  for  this  Reafon  it  cannot  now  enure  as  a  Remainder,  becaufe  Livery   is  made  according 
to  both'Deeds,  and  therefore  it  fhall  pafs  an  Eftate  upon  both  Deeds,  and  fo  of  Neceflity  it  muft 

enure  by  Moieties. 

283.  A  Feme-fole  has  a  Rent-feck,  and  takes  Hufband,  the  Tenant  of  the  Land  grants' to  the 
Hufba'nd  that  he  and  his  Heirs  may  diftrain  for  the  Rent,  the  Hufband  and  Wife  die  without 
lffue,  it  feems  that  the  Diftrefs  is  now  extinct,  becaufe  the  Heirs  of  the  Hufband  are  only  Privies 
to  diftrain,  and  they  cannot  diftrain  for  a  Rent  due  to  another,  viz.  to  the  Heirs  of  the  Wife, 
any  more  than  one  may  enter  by  Force  of  a  Condition  for  Rent  due  by  Law  to  another.     But  if 
a  Man  has  a  Rent  feck  on  the  Part  of  his  Mother,  and  the  Tenant  grants  that  he  and  his  Heirs 
may  diftrain  for  the  Rent,  and  he  dies  without  Iffue,  the  Diftrefs  fhall  go  with  the  Rent,  viz.  to 
the  Heirs  on  the  Part  of  the  Mother,  and  if  they  grant  the  fame  Rent  to  a  Stranger,  the  Grantee 
may  well  diftrain.     Yet  if  the  Tenant  grants  to  the  Lord  of  the  Manor  that  he  may  diftrain, 
ut  fupra,  and  he  aliens  the  Manor,  the  Grantee  fhall  not  diftrain  out  of  the  Manor,  and  in  this 
Caie  the  Penalty   of  Diftrefs  by  the  Deed  is  gone,  fo  in  the  other  Cafe  the  Grant  being  of  a 
Diftrefs  in  the  fame  Place  out  of  which  the  Rent  iffues,  it  is  now  a  Rent-Charge,  and  confe- 
quently  the  Diftrefs  fhall  pafs  to  the  Grantee  •,  but  if  the  Grant  of  Diftrefs  had  been  in  another 
Place    then  it  had  been  only  a  Penalty,  and  confequently  fhould  not  have  gone  to  the  Heir  on  the 
Part  of  the  Mother,  nor  to  the  Affignee  of  the  fame  Rent,  and  therefore  by  the  Severance  of  the 
Penalty  by  Act  in  Law  or  in  Deed  from  the  Subftance  in  which  it  fubfifts,  the  Penalty  fhall 
ceafe.     And  if  there  be  Lord  and  Feme-Tenant,  and  the  Lord  grants  Acquittal  to  the  Hufband  of 
-the  Feme  in  Fee,  and  the  Hufband  and  Wife  have  Iffue,  and  die,  perhaps  the  Iffue  fhall  take  Bene- 
fit of  the  Acquittal  in  one  Right,  viz.  as  Heir  to  the  Father,  although  he  has  the  Tenancy  on 
the  Part  of  the  Mother,  but  if  the  Hufband  had  been  dead  without  Iffue,  then  clearly  it  had 
been  extinct,  and  if,  after  the  Acquittal,  the  Land  had  defcended  upon  the  Son  of  the  Hufband 
and  Wife,  and  upon  the  Death  of  the  Son  without  Iffue  the  Land  had  come  to  the  Heir  on  the 
Part  of  the  Mother,  the  Acquittal  alfo  fhould  have  been  attendant  to  the  fame  lntereft,  becaufe 
it  was  once  vefted  in  the  fame  Subftance  in  one  Perfon.     Quare  de  hoc,  for  38  Ed.  3.  10.  is,  that 
if  a  Feme-fole  binds  herfelf  to  Acquittal  of  the  Tenant  in  Fee,  and  takes  Hufband,  to  whom 
the  Tenant  releafes,  and    grants  that  neither  he  nor  his  Heirs  fhall  demand  Acquittal  of  the 
Hufband  and  his  Heirs,  and  they  die,  leaving  Iffue,  this  Iffue,  who  is  charged  as  Heir  to  the 
Wife,  fhall  not  be  discharged  as  Heir  to  the  Hufband,  but  fhall  be  bound  to  the  Acquittal.     And 
in  1%  Ed.  3.  9.  Land  is  given  to  Hufband  and  Wife  and  to  the  Heirs  of  the  Hufband,  who  makes 
a  Gift  in  Tail,  the  Wife  recovers  againft   the  Donee  in  Tail  in  a  Cui  in  vita,  fiippofing  that  fhe 
had  the  Fee,  and  dies,  and  the  Donee  in  Tail  dies,  and  the  Iffue  of  the  Hufband  and  Wife  brings 
a  Formedon  in  Reverter  againft  the   Feoffee,  now,  notwithftanding  he  is  Heir  to  the  Wife,  he 
fhall  be  eftopped  to  fay  that  he  has  a  leffer  Eftate  than  a  Fee,  yet  the  Iffue  who  claims  by  the 
Hufband  fhall  not  be  bound  by  an  Eftoppel  made  by  the  Wife,  ergo,  if  the  lffue  claims  from 
the  Father,  he  fhall  not  claim  further,  nor  fhall  he  be  prejudiced  by  Acts  or  Eftoppels  made  by 

the  Mother. 

284.  If  a  Diffeizee,where  his  Entry  is  taken  away,  and  a  Stranger  enters  upon  the  Heir  in  byDefcent, 
and  the  Diffeizee  confirms  the  Eftate  of  the  Stranger,  it  feems  that  though  the  Confirmation  gives 
no  Poffeffionof  the  Freehold  to  his  Companion,  yet  his  ancient  Right  is  gone  for  ever,  fo  that  if 
the  Heir  re-enters,  he  fhall  hold  it  for  ever,  if  he  can  fhew  his  Deed  of  Confirmation.  But  if 
the  Heir  who  is  in  by  Defcentis  diffeized  by  A.  who  leafes  for  Life  to  B.  whofe  Eftate  the  firft 
Diffeizee  confirms,  and  afterwards  the  Heir  enters,  the  Diffeizee  fhall  have  no  Remedy  during 

the 
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the  Life  of  B.  for  the  Confirmation  continues  fo  long,  and  no  longer,  as  Littleton  fays,  and  then 
the  Heir  has  the  Right  of  B.  and  by  the  fame  Reafon  that  the  DiiTeizee  cannot  have  an  Action 
againft  B.  by  the  fame  Reafon  he  cannot  have  an  Action  againft  him  who  has  his  Eftate,  in  Re- 
fpect  of  the  firft  Diffeizee.  Same  Law  if  the  Heir  who  is  in  by  Defcent  makes  a  Leafe  to  the 
Diffeizee  and  a  Stranger  for  their  Lives,  and  the  Diffeizee  confirms  the  Eftate  of  his  Companion, 
no  Action  lies  for  the  Diffeizee  during  his 'own  Life,  although  the  Heir  re-enters,  cauja  patety 
but  his  Heir  fhail  have  good  Remedy,  although  there  had  been  no  Remedy  if  the  Stranger  had 
furvived  ;  but  fome  fay  that  after  the  Entry  of  the  Heir  the  Diffeizee  (hall  have  Remedy,  becaufe 
it  was  but  a  Conclufion  which  goes  in  Privity,  and  not  in  Extinguishment  of  the  Right,  as  it 
mail  be  upon  a  Releafe.  And  in  the  firft  Cafe  fome  fay  that  the  Confirmation  does  not  extend  to 
the  Right  which  is  fufpended,  as  a  Releafe  fhall  do,  any  more  than  if  one  who  has  a  Rent-Charge 
and  a  Stranger  diffeize  the  Tenant  of  the  Land,  and  he  who  had  the  Rent  confirms  the  Eftate 
of  his  Companion,  and  the  Diffeizee  re-enters,  the  Rent  is  revived,  becaufe  as  the  Rent  was  not 
arantable,  it  being  fufpended  in  the  Inheritance,  fo  could  not  the  Confirmation  extend  to  it  nor 
touch  it. 

285.  If  the  Tenant  makes  a  Feoffment,  pending  a  Precipe  againft  him,  and  afterwards  the 
Demandant  recovers,  after  which  Recovery  the  Feoffee  dies  feized,  and  the  Heir  is  in  by  Defcent, ' 
it  feems  that  the  Demandant  cannot  enter  upon  the  Heir,  for  although  his  Xen.ncy  was  made 
pending  the  Writ,  yet  the  dying  feized  was  after  the  Judgment,  and  tantamount  as  if  the 
Feoffment  and  Defcent  had  been  both  after  the  Judgment,  and  then  the  Entry  is  clearly  tdcen 
away,  and  the  Defcent  is  the  Title,  and  not  the  Feoffment,  for  that  would  be  double,  and  there- 
fore the  Defcent  being  after  the  Judgment  is  fufficient;  but  if  the  dying  feized  had  been  pending  the 
Writ,  it  is  clear  that  the  Entry  of  the  Demandant  had  not  been  taken  away.  But  if  there  is  Tenant 
for  Life,  Remainder  over  in  Pee,  and  a  Recovery  is  had  againft  the  Tenant  for  Life,  and  he  dies, 
and  afterwards  he  in  Remainder  enters,  and  dies  feized,  this  Defcent  fhall  not  take  awav  the 
Entry  of  the  Recoveror,  becaufe  the  whole  Eftate  was  recovered,  and  he  in  Remainder  is  as 
much  Privy  as  if  the  Recovery  had  been  immediately  againft  himfelf,  fo  of  him  in  Reverfion. 
Bro.  Entry  congeable  116. 

286.  If  Tenant  for  Life  grants  over  his  Eftate,  rendering  Rent  by  Indenture  with  Re-entry, 
and  a  Title  of  Entry  is  given,  and  the  Grantee  makes  a  Feoffment  in  Fee,  and  the  Leflbr  in 
Reverfion  in  Fee  enters  for  the  Forfeiture,  fome  think  that  the  firft  Leffee  for  Life  may  re  enter 
upon  him.  As  if  an  Infant  Tenant  for  Life  grants  over  his  Eftate  by  Livery  of  himfelf,  and  his 
Affignee  aliens  in  Fee,  and  the  Leffor  enters  tor  the  Forfeiture,  yet  the  Right  of  the  Infant  is  not 
taken  away,  but  he  fhall  have  a  Bum  fuit  infra  atatem.  So  if  a  Feme  covert  Tenant  for  Life  and 
her  Hufband  alien  in  Fee,  fhe  fhall  have  the  Land  again  by  Cui  in  vita.  And  if  Tenant  for  Life 
leafes  for  Years,  and  makes  a  Feoffment,  and  the  firft  Leffor  enters,  yet  the  Term  continues 
during  the  Life  of  the  Tenant  for  Life,  although  his  Waft  fhall  forfeit  the  Term,  as  Cejfer  fhall 
do  after  his  Leafe  ;  but  herein  note  a  Default  of  the  Leffee  in  not  preferving  the  Poffeffion  without 
fuch  Prejudice  to  the  firft  Leffor,  and  in  all  the  Cafes  aforegoing  the  Waft  by  the  Affignee  of  the 
Infant  or  Feme-covert  fhall  take  away  their  fpecial  Right  of  Infancy,  Coverture,  or  for  Condi- 
tion, otherwife  of  Waftdoneby  themfelves,  and  an  A6tion  brought  againft  them  for  it.  But  in 
the  firft  Cafe  the  Title  of  Entry  for  Forfeiture  is  merely  by  the  common  Law,  which  fhall  never 
deftroy  another  Title  for  Rent  referved  coming  in  Refpect  of  the  Eftate,  and  not  merely  as  a 
Grant.  And  if  the  Leffee  or  Grantee  had  granted  over  the  Rent,  it  is  clear  that  the  Forfeiture 
fhould  never  have  taken  away  that  Intereft  ;  but,  it  being  in  Refpect  of  the  Eftate,  therefore  fome 
hold  that  the  Rent  fhall  be  gone. 

287.  Lord  and  Tenant,  the  Lord  dies,  having  a  Son,  the  Tenant  makes  a  Feoffment,  the 
Son  has  Seizin  of  the  Rent  by  the  Hands  of  the  Feoffor,  if  this  Seizin  be  fufficient  to  enable  the 
Son  to  have  an  Affize  againft  his  Diffeizor  afterwards,  is  thp  Queftion.  It  feems  that  the  Son 
cannot  have  Cuftoms  and  Services  againft  the  Feoffor  after  the  Feoffment  made,  nor  is  his  At- 
tornment fufficient,  and  a  Releafe  to  him  does  not  extinguifh  the  Seigniory,  but  that  he  may 
avow  upon  the  Feoffee,  for  thefe  A  els  are  in  the  Right.  So  upon  Refcous  by  a  Stranger,  an 
Affize  is  not  maintenable  againft  the  Refcoufor  and  the  Feoffor,  becaufe  the  Tenant  is  not  named  ; 
and  in  Affize  the  Surplufage  encroached  fhall  be  avoided  by  Plea.  Neverthelefs  it  feems  that  the 
Seizin  is  good  by  the  Hands  of  the  Feoffor,  after  the  Feoffment  and  before  Notice,  becaufe  he  is 
Tenant  to  the  Avowry,  and  fhall  charge  the  Feoffee,  for  it  is  reafonable  that  it  fhould  be  a  good 
Seizin  by  his  Hands  upon  whom  he  is  to  avow,  for  Avowry  is  an  Action  in  the  Poffeffion.  And 
yet  a  Releafe  made  to  the  Feoffee  is  available  to  the  Feoffor,  and  he  fhall  plead  it,  and  not  the 
Feoffee,  becaufe  the  Feoffor,  being  Tenant  to  the  Avowry,  ought  to  plead  to  the  Action  of  Avow- 
ry ;  as  if  Tenant  for  Life  does  Waft,  and  grants  over  his  Eftate,  in  Waft  brought  againft  him  he 
may  well  plead  a  Releafe  in  the  Land,  and  yet  he  has  nothing  in  the  Land,  fo  fhall  Tenant  in 
Dower  do  in  Waft,  and  Vouchee  in  a  Precipe  quod  reddat,  and  Feoffee  in  a  Contra  formam  col- 
lationis.  And  if  the  Feoffee  upon  Condition  pays  10  s.  to  the  Lord,  where  the  Tenure  is  by 
$s.  the  Feoffor,  after  his  Entry  for  the  Condition  broken-  fhall  be  bound  thereby  in  Replevin. 
So  if  there  is  Leffee  for  Life  upon  Condition  to  have  Fee,  and  the  Leffor  gives  more  Rent  to  the 
Lord  than  he  ought,  and  afterwards  the  Condition  is  performed,  the  Leffee  is  bound  in  Replevin. 
So  if  a  Seigniory  of  zos.  is  granted  by  Fine,  and  the  Tenant  aliens  over,  and  afterwards  pays  40  s. 
to  the  Lord,  this  fhall  bind  the  Feoffee. 

288.  If  there  is  Lord  and  Tenant,  and  the  Tenant  aliens  in  Mortmain,  and  within  the  Year 
the  Lord  confirms  the  Eftate  of  the  Feoffee,  and  the  Year  expires,  the  Queftion  is  if  the  next 

Lord 
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Lord  fhal!  have  another  half  Year,  becaufe  he  (the  next  Lord)  has  loft  his  Advantage  by  the  Con- 
firmation. And  it  feems  that  he  (hall,  becaufe  the  Statute  is,  that  he  fhal]  enter  to  avoid  the 
Mortmain,  and  Power  is  not  given  to  him  to  approve  of  it,  for  then  by  fuch  Means  if  the  Te- 
nant and  Lord  immediate  would  affent,  they  might  amortife  the  Land  without  the  Confent  of  any 
other  Lord,  which  is  not  convenient. 

289.  A  Gift  is  made  to  a  Man  and  to  two  Women  Coufins  of  the  Donor  in  Frankmarria^ 
or  to  a.  Man  and  two  Women,  and  to  the  Heirs  of  their  Bodies  begotten,  or  to  two  Men  and 
two  Women,  and  to  the  Heirs  of  their  Bodies,  in  every  of  thefe  Cafes  each  Jias  an  Eftate-Tail 
feverally  in  the  one  Part,  and  they  (hall  be  Jointenants  of  the  Freehold,  and  none  of  thefe  Cafes 
fhall  be  a  fpecial  Tail.  So  when  Land  is  given  to  three,  the  one  Moiety  to  Hufband  and  Wife 
in  Frankmarriage,  or  in  fpecial  Tail,  and  the  other  Moiety  to  the  fame  Man  and  another  Woman 
in  fpecial  Tail,  or  when  it  is  given  to  a  Man  and  two  Women,  or  to  two  Men  and  two  Women, 
and  to  the  Heirs  of  their  Bodies,  this  is  as  much  as  to  fay,  the  Heirs  of  all  their  Bodies,  fo  that 
by  the  Words  the  Heir,  who  ought  to  inherit,  ought  jo  be  Heir  of  all  their  Bodies,  which  is 
impoffible,  and  therefore  inafmuch  as  the  Words  cannot  be  literally  performed,  the  Law  will 
make  the  beft  Expofition  of  them,  viz.  that  there  fhall  be  feveral  Tails  in  each  of  them,  and  a 
joint  Freehold,  quod  nota  clearly. 

290.  If  A.  by  Parol  requires  or  authorifes  B.  to  write,  fea],  and  deliver  a  Grant  of  a  Rent- 
Charge  of  20  s.  out  of  the  Land  of  A.  and  this  in  the  Name  of  A.  and  B.  accordingly  does  fo, 
it  feems  that  the  Grant  is  effectual.  For  if  I  make  a  Grant  of  a  Rent-Charge,  and  command  A. 
to  deliver  it,  he  may  well  do  fo  without  Writing.  So  if  I  by  Parol  deliver  it  to  him  as  an  Ef- 
crow,  to  be  delivered  as  my  Deed  upon  the  Performance  of  a  certain  Condition,  and  he  accord- 
ingly does  fo,  this  Delivery  of  A.  by  Force  of  my  Words  is  good  and  effe&ua].  So  in  the  firft 
Cafe  my  Words  gave  him  Authority,  and  the  Writing  and  Sealing  is  not  material,  but  the  De- 
livery, and  that  may  well  be  done  without  any  Writing  to  authorife  it.  But  an  Authority  to  an 
Attorney  to  make  Livery  of  Seizin  ought  to  be  by  Deed,  and  fo  the  Wife  fhall  not  aver  the  Affent 

of  the  hather  to  Dower  ex  ajfenfu  patris,  *  but  it  ought  to  be   by   Deed,  and  the   Leffor  cannot  *See  Lltt,§4°- 
authorize  the  Tenant  for  Life  to  do  Waft  without  Deed,  for  in  thefe  Cafes  an  Intereft  in  the  Land 
paffes,  but  in  the  firft  Cafe  there  is  nothing  but  an  Affent  to  the  Deed  charging  the  Land. 

291.  If  there  is  Lord  and  Tenant  by  Fealty  and  20. r.  and  the  Tenant  makes  a  Gift  in  Frank- 
marriage  to  hold  of  him  and  his  Heirs  by  Fealty  only,  until  the  fourth  Degree  bepaft,  and  after 
the  fourth  Degree  is  paft,  by  20  s.  and  Chivalry,  in  this  Cafe  after  the  fourth  Degree  is  paft  he 
fhall  not  have  20  s.  nor  Chivalry,  becaufe  although  he  referves  only  Fealty  until  the  fourth  De- 
cree is  paft,  yet  it  is  an  entire  Refervation  prefently,  and  the  Services  are  in  him,  although  they 
are  not  feafible  until  the  fourth  Degree  is  paft,  and  Seizin  of  the  Fealty  fhall  be  Seizin  of  the 
Refidue,  wherefore  feeing  that  the  Refervation  is  entire,  for  this  Caufe  it  is  void  for  the  whole, 
becaufe  the  whole  cannot  be  referved  upon  the  Gift  in  Frankmarriage. 

29?-.  If  a  Woman  Tenantin  Tail  general  takes  an  Infant  to  Hufband,  who  aliens,  and  dies, 
and  his  Heir  enters   upon  the  Feoffee,  and  the  Wife  re-enters,  fhe  is  not  remitted.     Firft,  it 
feems  that  the  Wife  cannot  enter   upon  the  Feoffee,  becaufe  fhe  is  not  Privy   in   Blood  to  the 
Infant,  and  Privity  in  Eftate  is  not  fufficient.     For  if  two  Jointenants,  the  one   within  Age,  are 
diffeized,  and   the  Diffdzor  dies  feized,  and  the  Jointenant  within  Age  dies,  the  other  fhall  not 
enter  into  the  Moiety,  as  the  Infant  might  have  done;  and  neither  the  Lord  by  Efcheat,  nor  the 
Donor  in  Reverfion,  fhall  take   Advantage  of  Nonage,  but  the  Iffue  well  may.     And  if  Land 
is  civen  to  an  Infant  and  to  the  Heirs  Females  of  his  Body,  and  he  aliens  within  Age,  and  dies, 
having  a  Son  and  a  Daughter,  the  Daughter  fhall   not  enter,  for  although  fhe  is  Heir  fecundum 
formam  doni,  yet  that  is  to  the  Land  only,  and  fhe  is  not  Heir  general,  nor  does  the  Eftoppel  run 
to  her,  35  H.  6.  Note,- (he  fhall  not  take  Benefit  of  the  Nonage   of  her  Father,    quare  tamen. 
Then  in  the  principal  Cafe  if  the  Wife  fhall  not  enter,  it  is  to  be  confidered  whether  the  Heir  of 
the  Infant  fhall  enter.     It  feems  that  if  the  Wife  had  had  a  Fee-fimple,  the  Heir  of  the  Infant 
fhould   not  have  entered    upon  the  Alienation,  as  Littleton  fays,  becaufe  the  Right  was  in  the 
Wife,  and  fhould  furvive  to  the  Wife,  and  a  Title  of  Entry,  which   was  in  Right  of  the  Wife, 
cannot  defcend  to  the  Heir  of  the  Hufband,  any  more  than  if  the  Hufband  and  Wife  had  been 
diffeized ;  but  here  inafmuch  as  the  Hufbandhas  given  a  Fee-fimple,  and  had  but  an  Eftate-tail 
in  Right  of  the  Wife,  fo  he  has  given  more  than  he  had  in  Rightof  the  Wife,  and  the  whole  of 
this  cannoc  furvive  to  the  Wife,  becaufe  fhe  had  it  not  before,  ex  quo  fequitur  that  more  Doubt 
arifes  here  than  in  the  Cafe  in  Littleton.     Neverthelefs  it  feems  that  the  Heir  may  enter,  becaufe 
he  cannot  have  an  Eftate-tail,  nor  the  fame  Eftate  which  his  Anceftor  had  :   Another  Reafon  h, 
becaufe  the  Entry  of  the  Fleir  fhall  not  be  in  Refpecl  of  the  Eftate  given,  but  of  the  Eftate  which 
his  Anceftor  had  at  the  Time  of  the  Gift,  which  was  a  Fee-tail,  the   Right  whereof  furvives  to 
the  Wife.     For  if  Land  is  given  in  Tail  to  an  Infant,  who  makes  a  Feoffment,  and  dies  without 
Iffue,  his  collateral  Heir  cannot  enter,  becaufe  the  Eftate,  which  the  Infant  had   at   the  Time  of 
the  Gift,  is  determined.     For  if  an  Infant  Tenant  fur  auter  vie  aliens  in  Fee,  and  Ceftuy  que  vie 
dies,  the  Infant  himfclf  cannot  re-enter,  contra  5  Ed.  4.  5.  where  it  is  fjaid  that  if  an  Infant  Tenant 
at  Will  aliens  in  Fee,  and  dies,  his  Heir  fhall  have  a  Dumfuit  infra  atatem,  and  nothing  fhall  be 
traverfed  but  the  Demife.     But  in  the  principal  Cafe  perhaps  if  the  Infant  had  made  a  Gift  in  Tail, 
his  Iffue  might  have  entered  by  Reafon  of  the  Reverfion  in  him,  (contrary,  as  Heir  to  the  Infant) 
which  would  have  enab'ed  him  to  have  an  A&ion  or  Entry,  otherwife  it  is  where  no  Eftate  de- 
fcends  from  thelnfmtto  hirn.     And  if  a  Dean  within  Age  aliens  in   I  ee,  the  Heir  of  the  Dean 
cannot  enter,  becaufe  at  the  Time  of  the  Livery   the  Poffeffion  was  in  auter  droit,  but  it  feems 
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an  Action  lies  for  the  Heir  of  the  Dean,  and  although  the  Dean  had  made  but  a  Gift  in  Tail, 
yet  the  Dean  fhould  have  had  the  Reverfion  in  Succeffion,  otherwile  it  is  in  the  Cafe  of  the  Huf- 
band  feized  in  Right  of  his  Wife,  unlefs  the  Wife  joins  in  the  Gift.  But  if  the  Hufband  had 
made  a  Feoffment  upon  Condition,  his  Heir  fhould  have  entered  for  the  Condition  broken,  be- 
caufe  here  it  is  not  in  Refpecfof  the  Right,  as  in  the  principal  Cafe,  but  of  a  Title  refcrved  to 
him  and  his  Heirs  upon  the  Livery,  which  is  a  new  Purchafe,  and  fhall  enure  to  the  Heirs  on  the 
Part  of  the  Father  of  the  Infant.  And  if  Tenant  in  Tail  to  his  Heirs  Females  makes  a  Feoff- 
ment, and  dies  within  Age,  having  a  Son  and  a  Daughter,  the  Son  fhall  not  enter  any  more  than 
the  Daughter'-,  and  fo  if  it  was  in  Borough  Englifh,  the  youngeft  Son  mould  have  a  Writ  of  Er- 
ror, becaufe  the  Right  goes  to  him  with  the  Land,  but  not  the  Infancy  of  the  Perfon.  And  if 
Tenant  in  Tail  makes  a  Feoffment  within  Age,  and  afterwards  is  attainted  of  Felony,  his  Iffue 
mall  not  enter,  for  he  is  Privy  in  Eflate  by  the  Statute  de  donist  but  he  is  difabled  in  Blood  to  take 
Advantage  of  the  Infancy,  becaufe  the  Infant  has  no  Heir. 

293.  A  Man  has  Common  without  Number  in  Tail  granted  to  him  out  of  two  Acres,  and  he 
purchafes  the  one  Acre,  and  has  Iffue,  and  dies,  fo  that  the  Common  and  the  one  Acre  defcend 
to  the  fame  Iffue,  if  the  Common  fhall  be  revived  in  the  other  Acre  is  the  Queftion.  If  the  Iffue 
had  recovered  one  Acre  againft  the  Grantor  upon  Title  before  the  Grant,  then  the  Common  fhould 
have  remained  in  the  other  for  the  whole,  for  there  was  but  one  rightly  charged  at  the  Beginning. 
But  upon  the  Defcent  there  can  be  no  Apportionment  without  Queftion,  for  either  it  is  gone  and 
fufpended  for  the  whole,  or  revived  in  the  Refidue  for  the  whole,  for  Common  without  Number 
is  a  Thing  entire  which  cannot  be  fevered.  But  if  it  was  Common  certain,  as  for  10  Cattle,  then 
upon  the  Defcent  it  might  well  be  apportioned,  becaufe  that  is  apportionable  as  Rent  is,  other- 
wife  it  is  of  aThing  incertain  which  cannot  be  apportioned.  And  if  one  has  Eftovers  in  certain 
in  10  Acres  of  Wood,  and  5  of  the  Acres  defcend  to  him,  now  it  feems  againft  Reafon  that  he 
fhould  have  the  whole  Eftovers  in  the  5  Acres,  for  then  perhaps  they  would  not  be  fufficient  to 
fupply  his  Eftovers,  and  fo  the  Grantor  would  have  nothing  for  his  Eftovers.  So  in  the  principal 
Cafe,  but  yet  forafmuch  as  each  Acre  was  charged,  &c.  and  Part  remains,  in  which,  before  the 
Defcent  and  the  Purchafe,  he  had  Common  without  Number,  it  feems  againft  Reafon  that  the  Act 
of  the  Tenant  in  Tail  or  of  the  Law  fhould  difcharge  the  Refidue;  but  if  Part  of  the  Land  was 
in  the  Hands  of  the  King,  the  whole  fhould  be  diicharged  for  the  Time,  as  it  feems  by  29  Aff. 
pi.  10.  Further,  fome  think  that  inafmuch  as  the  Common  is  in  Tail,  it  alters  the  Cafe,  for  if 
I  have  a  Rent  Charge  in  Tail,  and  Part  of  the  Land  defcends  to  me,  it  cannot  be  apportioned, 
if  it  was  not  to  endure  for  the  whole  Time,  but  here  it  is  only  fufpended  in  the  Land  defcended, 
for  if  he  aliens  it,  the  Rent  fhall  be  revived  to  the  Iffue  cut  of  that  Acre,  wherefore  upon  a  Sut- 
penfion  there  can  be  no  Apportionment.     Vide  29  /iff.  pi.  21. 

294.  A  Man  dies  feized  of  an  Acre  of  Land  in  Borough  Englifh  in  Tail,  having  three  Sons, 
the  youngeft  enters,  and  leafes  to  the  fecond  for  Years,  who  makes  a  Feoffment  with  Warranty, 
and  dies  without  Iffue,  the  youngeft  dies  without  Iffue,  the  eldeft  brings  a  Fcrmedon,  if  he  fhall 
be  barred  by  the  Warranty  is   the  Queftion.     It  feems  that  although    the  Warranty  defcends  to 
the  eldeft,  where  it  was  a   Diffeizin  to   the  youngeft,  yet  when  the  Right  of  the  Land  comes  to 
him,  he   fhall  fay  that  the  Warranty   commenced  by  Diffeizin,  becaufe   now  he  is  Privy  to  the 
Warranty  and  to  the  Efiate.     For  if  the  Father,  being  feized  in  Fee,  makes  a  Leafe  for  Years 
to  the  Grandfather,  who  makes  a  Feoffment  with  Warranty,  and  dies,  and  the   Father  dies,  this 
"Warranty  fhall  be  no  Bar  to  the  Son,  becaufe  it  commenced  by  Diffeizin  to  him  whofe  Heir  he  is  now. 
And  if  a  Man  has  Iffue  two  Sons,  and  the  youngeft  leafes  for  Years  to  the  Father,  who  dies  after 
a  Feoffment  with  Warranty,  and  afterwards  the  eldeft  Son  dies  without  Iffue,  and  the  Warranty 
defcends  to  the  youngeft,  this  fhall  be  no  Bar,  becaufe  it  commenced  by  Diffeizin.     A.nd  altho' 
the  Land  does  not  come  immediately  to  him  upon  whom  the  Warranty  defcends,  (as  it  was  in  the 
principal  Cafe)  or  although  the  Warranty  does  not  immediately  defcend   upon  the  Tenant  of  the 
Land  as  Heir  to  him  who  made  the  Warranty,  yet  it  is  all  one  Warranty  which   commences  by 
Diffeizin,  and  in  all  Cafes  where   the  Warranty  commences   by  Diffeizin,  and  at  the  fame  Time 
a  Wrong  is  done  to  him  upon  whom  the  Warranty   afterwards  defcends,  although  this  Wrono- 
was  not  a  Diffeizin  to  him,  yet  it  is,  as  to  him,  a  Warranty   which   commences  by  Diffeizin. 
As  if  a  collateral  Anceftor  of  the  Donor  diffeizes  the  Donee,  to  the  Intent  to  make  a  Feoffment 
with  Warranty,  and  accordingly  does  fo,  and  the  Warranty  defcends  upon  the  Donor,  and  after- 
wards the  Tenant  in  Tail  dies  without  Iffue,  in  a  Formedon  in  Reverter  the  Warranty  fhall  be  no 
Bar,  becaufe  it  commenced   by  Diffeizin  to  the  Tenant   in  Tail,  at  which  Time  a  Wrono-  was 
done  to  him  in  Reverfion,  and  therefore  he  fhall  fay  that  the  Warranty  commenced  by  Diffeizin, 
which  fee  31  Ed.  3.  Fitz.  Garranty  28.     And  if  the  Father,  being  Leffee  for  Years  of  the  Leafe 
of  the  Son,  aliens  with  Warranty,  and  dies,  the  Son  fhall  not  be  vouched  by  this  Warranty^  no 
more  than  rebutt,  Vide  tamen  50  Ed.  3.  12.     But  if  a  Man  makes  a  Feoffment  with  Warranty, 
which  is  a  Diffeizin  to  a  Stranger,  and  dies,  the  Heir  of  the  Feoffor  (if  he  has  not  the  Ricrht  of 
the  Land  defcended  to  him  afterwards)  fhall  be  vouched  for   this   Warranty   clearly,   wherefore, 
&c.     Then  in  the  principal  Cafe  if  the  eldeft  cannot  fay  that  the  Warranty  commenced  by  Dif- 
feizin, yet  it  fhall  be  lineal  agjinft  him,forbyPoffibility  he  might  have  made  himfelf  Heir  to  him  that 
made  the  Warranty,  for  the  Land  may  defcend  to  the  youngeft  Heir,  as  well  as  it  fhall  do  to  the 
youngeft  Son,  and  fo  to  the  youngeft  Uncle,  for  the  Reafon  is  ail  one,  for  the  youngeft  Brother 
fhall  be  in  as  youngeft  Son  to  the  common  Anceftor,  and  then  it  defcends  to  him  to  whom  it  ouo-ht 
to  have  defcended  if  the  youngeft  Son  had  not  been  born.     But  fome  fay   that  the   Reafon  of 
thefe  two  Cafes  is  not  the  fame,  for  as  to  die  Father,  it  is  intended  that  a  youngeft  Son  is  worfe 
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advanced,  and  for  the  mod  Part  within  Age  at  the  Time  of  the  Death  of  his  Father,  but  the 
youngeft  Brother  or  youngeft  Uncle  is  pre  fumed  to  be  more  able  than  the  deceafecl,  and  fo  more 
caDable  of  helping  himfeif  than  the  youngeft  Son  of  any. 

'195.  It  feems  that  in  Dower  the  Guardian  in  Deed  fhall  not  plead  Detinue  of  the  Body  of  the 
Heir,  becaufe  none  fhall  plead  this  but  he  whole  Title  commences  when  the  Dower  commences  •, 
but  the  Guardian  in  Right  may  plead  it.  And  if  the  Heir  makes  a  Feoffment,  the  Feoffee  fhall 
not  plead  Detinue  of  Evidences,  for  his  Title  in  the  Land  does  not  commence  with  the  Title  to 
Dower,  but  is  younger  than  it.  And  if  the  Heir  be  once  poffeffed  of  the  Charters,  or  the  Guar- 
dian of  the  Heir,  and  afterwards  the  Wife  gets  Poffeffion  of  the  Charters,  or  of  the  Body  of 
the  Heir,  Detinue  of  them  fhall  not  be  pleaded  in  a  Writ  of  Dower,  for  that  the  Caufe  anfes 
after  the  Title  of  Dower.  See  17  Ed.  3.  58.  that  Guardian  in  Deed  fhall  plead  Eloignment  of 
the  Heir  in  Dower  againft  him.  6  Eliz.  Dyer  230,  Detinue  of  Evidences  no  Plea  for  any  un- 
lefs  for  the  Heir  being  Tenant  in  Fee  of  the  Land  by  Defcent,  and  of  the  fame  Land  concern- 
ing .which  the  Demand  is  in  the  Writ  of  Dower. 

296.  If  an  Infant   be  diffcized,  and  a-  Defcent  is  caff,  during  his  Nonage,  and  afterwards  he 
"comesof  full  Age,  and  then  the  Heir  of  the  Diffeizor  dies  before  any  Entry  made   by  him,   fhall 

this  Defcent  take  away  his  Entry  ?  It  feems  that  it  fhall  not,  for  he  who  laft  died  feized  had  not 
Poffeffion  in  Deed,  but  Poffeffion  in  Law  only ;  and  although  his  Wife  fhall  have  Dower,  and 
the  Lar.d  is  liable  to  a  Statute,  yet  to  take  away  Entry  there  ought  to  be  a  Poffeffion  in  Fee  in 
him  who  died  feized,  for  otherwife  he  fhall  be  in  immediately  as  Heir  to  him  who  was  laft  feized 
in  Deed,  and  he  fhall  not  render  in  Value  this  Land  by  Reafon  of  any  Warranty  made  by  him 
who  had  the  Poffeffion  in  Law,  as  24  Ed.  3.  47.  is.  So  if  the  Grandfather  be  a  Diffeizor,  who 
dies  feized  within  the  Year  after  continual  Claim  made,  and  after  the  Year  and  before  Entry  the 
Father  dies,  and  the  Son  enters,  the  Diffeizee  may  enter  upon  him.  Shizre,  for  others  are  of 
a  contrary  Opinion. 

297.  If  the  Lord  diffeizes  the  Tenant,  and  is  diffeized,  he  cannot  diftrain  for  his  Seigniory, 
becaufe  he  has  Title  in  the  Land  againft  him,  but  if  the  Diffeizee  re-enters,  the  Seigniory  fhall 
be  revived,  for  now  the  Seigniory  and  Tenancy  are  lawfully  disjoined,  but  if  the  Diffeizee  re- 
leafes  to  the  Diffeizor  of  the  Lord,  the  Seigniory  is  extinct,  becaufe  this  does  not  countervail 
an  Entry  and  Feoffment,  with  Refpect  to  the  Lord,  but  it  extinguifhes  the  Right  of  the  Lord 
to  the  Land,  in  which  Right  to  the  Land  the  Right  which  he  had  to  the  Seigniory  was  fufpended. 
But  if  the  Lord  and  a  Stranger  diffeize  the  Tenant,  and  the  Tenant  releafes  to  the  Stranger,  the 
Seigniory  is  revived,  becaufe  there  the  Releafe  enures  to  an  Entry  and  Feoffment,  with  Refpect 
to  the  Lord,  and  the  Lord  has  not  the  Right  to  the  Land ;  fo  if  the  Lord  dies,  and  the  other 
has  it  by  Survivorfhip.  But  if  the  Lord  diffeizes  the  Tenant,  and  is  diffeized  by  two,  and  the 
Diffeizee  releafes  to  one  of  them,  quaere. 

298.  If  A.  gives  to  B.  20  Acres  in  Exchange  for  10  Acres,  each  Acre  of  equal  Value,  and 
B.  beino-  impleaded  vouches  A.  and  lofes  10  Acres  of  the  faid  20,  and  recovers  in  Value,  he 
fhall  have  back  ao-a:n  all  the  10  Acres  which  he  gave  to  A.  and  he  fhall  retain  the  other  10  Acres 
for  the  Folly  of  A.  without  Warranty.  So  if  the  eldeft  Parcener  has  two  Acres,  and  the  young- 
eft but  one  Acre,  and  the  eldeft  lofes  one  of  the  Acres  which  fhe  has,  fhe  fhall  have  the   whole 

Acre  of  the  youngeft,  by  Reafon  of  the  Folly  of  the  youngeft  •,  Contra  *  Littleton,  who  fays  that  *  ^lde  Lllt° 
fhe  fhall  enter  with  the  other,  and  compel  her  to  make  Partition  de  novo. 

299.  The  Lord  has  the  Ward (bip  of  the  Mefne,  and  enters  into  the  Tenancy  for  Mortmain, 
if  the  Ward  fhall  be  out  of  Ward?  for  he  does  not  enter  in  Refpect  of  the  Seigniory,  but  in 
Refpect  of  the  Mefnalty.  Yet  many  think  that  he  fhall  have  the  Fee,  becaufe  the  Statute  is, 
quodretinebitinfeodo,  and  then  the  Seigniory  and  Mefnalty  alio  fhall  be  determined,  and  confe- 
quently  he  fhall  be  out  of  Ward. 

200.  The  Conufor  of  a  Statute-merchant  is  in  Execution,  and  his  Land  alfo,  the  Conufee  re- 
leafes to  him  all  his  Debts,  and  afterwards  the  Conufor  is  let  at  large  by  the  Goaler,  if  the  Goaler 
fhall  be  charged  for  this  Efcape  ?  It  feems  that  the  Execution  is  difchargeable  by  this  Releafe, 
becaufe,  until  the  Profits  are  entirely  levied,  the  Debt  remains  in  ejje,  otherwife  the   Execution 
fhould  not  remain,  as  the  Heir  continues  in  Ward  until  he  is  able  to  do  the  Services,  but  if  the 
Seigniory  be  releafed  to  the  Tenant,  now  he  fhall  be  cut  of  Ward  for  the  Body  and  Land,  and 
if  a  Man  leafes  for  Years,  upon  Condition  to  retain  for  all  that  is  in  Arrear,  there  alfo  if  the  Rent 
be  in  Arrear,  the  Pledge  is  gone,  fee  30  Ed.  3.  7.  that  he  fhall  have  the  Duty  over  and  above 
the  Profits.     Then  a'srto  the  principal  Matte-,  although   the  Execution  be  by  this  Releafe  dif- 
charo-eable   by  the    Party   by  Scire  facias  ad  cognofcendum  fincm  vel  audiendum  querelam,  yet  before 
it  is  difcharocd  in  Deed,  he  fhall  be  adjudged  in  Execution,  for  which  Reafon  the  Goaler  cannot 
fay  but  that  he  is  in  Execution.     And  therefore  if  an  Obligation   be  delivered  en  owel  main  to  J. 
who  breaks  the  Seal,  in  Detinue  if  he  does  not  plead    a  Releafe   to  the  Obligor,  he   fhall  be  at 
o-reat  Mifchief.     Vide  tamen  9  II.  6.  19.  b.  Per  Pafton,  the  Keeper  fnall  not  plead  a  Releafe  made 
to  him  that  efcapes. 

-jo\.  If  the  Lord  of  a  Villain  gives  Land  by  Fine  to  the  Villain,  which  is  Land  in  Ancient 
Demefn,  and  the  Lord  of  Ancient  Demefn  reverfes  the  Fine  by  Difceit,  fome  think  that  the 
Manumiffion  is  deftroyed,  becaufe  it  does  not  appear  of  Record;  otherwife  it  is  if  he  enfeoffs  his 
Villain  upon  Condition,  and  enters  for  the  Breach  of  it.  And  if  a  Villain  confeffes  an  Action 
brought  by  Baron  and  Feme,  this  is  no  Manumiffion  againft  the  Feme,  becaufe  it  is  but  a  Manu- 
miffion in  Law,  upon  which  fhe  fhall  not  be  examined. 

302.  If 
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302.  If  a  Man  makes  a  Leafe  for  Life,  rendering  the  four  firft  Years  a  Rofe,  and  afterwards 

an  annual  Rent  of  20  s.  and  the   Leffor   grants  the  Rent  of  20s.  to  commence  after  the  End  of 

the  four  Years,  it  feems  that  this  is  a  void  Grant,  becaufe  the   Rent  of  the  Rofe  and  the  20  s.  is 

»  Piowd.  151-    all  a  one  Rent,  and  then  if  the  Grant  was  good,  the  Grantor  would  have  a  Term   in  the  Rofe  for 

l'i26V"ieA"te  four  Years,  where  before  it  was  a  Freehold  5  and  it  is  like   the  Cafe  b  where  a  Mr.n  has  a  Rent 

bs.p.Piowd.    in  Fee,  and  grants  it  after  four  Years,  this  is  a  void  Grant,  otherwife  it  is  of  a  Rent  created 

anV(').  197  303.  If  Land  is  given  to  two,  to  the  one  for  Life,  and  to  trie-other  for  Years,  they  are  Tenants 

(d) and (<o, and  jn  comrnon    and  not  Tointenants  s,  but  if  a  Gift  is  made  to  Hufband  and    Wife   and  a  third   Per- 

fee  the  otnLr  .  »•■»«  >-«     j.  vi 

Books  there       Ion,  viz.   to  the  third  for  Li  e,  to  the  Hufband  in  Tail,  and  to  the  Wife  for  Years,  there   the 
Ma,J in?''6       third  Pcrf°n  fhall  take  a  Moiety,  and  quare  how  the  Hufband  and  Wife  {hall  take,  viz.  jointly, 
or  feverally,  or  how  much  feverally. 

304.  If  A.  devifes  20s.  annually  to  B.  for  20  Years,  and  dies,  it  feems  that  theDevifee  has  no 

Remedy  for  it,  becaufejt  is  not  iffuing  out  of  any  Land,  for  he  cannot  take  it  as  a  Legacy  and  a 

Sum  in  grofs,  and  an  Annuity  will  not  lie  for  it  againft  the  Executors,  although  they  have  Affets, 

becaufe  their  Perfon  fhall  not  be  charged  where  the  Teftator  was  never  charged,  any   more   than 

Ante§y34'    the  Heir  fhall  be  charged  upon  a  Warranty  c  by  Devife. 

•  s.P.  Plowd.  3°5-  *  If  a  Man  covenants  for  Money  and  Marriage  to  ftand  feized  to  the  Ufe  of  Hufband  and 
MifflfsCfe  Wife  in  Tail,  and  the  Deed  is  not  inrolled,  yet  the  Ufe  fnall  rife,  becaufe  it  is  not  only  a  Bar- 
to  Car°mpt'J'C'  gain  and  Sale,  otherwife  it  is  if  Money  be  the  only  Confideration.     And  if  one  covenants  with  me 

to  ftand  feized  to  the  Ufe  of  my  Daughter  after  Marriage,  and  I  before  the  Time,  ckc.  releafe 
all  Covenants,  yet  if  the  Marriage  is  had,  the  Ufe  is  changed,  for  it  is  not  fuch  a  Thin»  or 
Covenant  upon  which  a  Writ  of  Covenant  lies,  nor  fhall  the  Ufe  be  performed  in  Refpect  of°the 
Continuance  of  the  Covenant,  for  if,  after  the  Covenant,  he  with  whom  the  Covenant  was 
made  be  attainted  of  Felony  and  executed,  yet  upon  the  Marriage  the  Ufe  and  Poffeffion  fhall 
be  changed  ;  and  if  the  Covenant  was,  that  he  and  all  thole  who  were  feized  of  the  Land  fhall 
be  feized  to  the  Ufe,  and  before  the  Marriage  he  bargains  the  Land  by  Deed  inrolled  for  Money 
to  one  who  has  Notice  of  the  Ufe,  and  then  the  Marriage  is  had,  the  Ufe  fhall  rife  well  enough 
out  of  the  Poffeffion,  and  yet  if  he  had  been  feized  of  the  Land  to  Ufe,  the  Ufe  fhould  have 
been  extinguifhed  thereby,  but  yet  the  Title  of  the  Ufe  fhall  not  be  extinguifhed,  but  fhall  com- 

*  s.  p.  held  mence,  becaufe  the  Land  is  charged  with  the  Agreement  real,  d  as  in  Cafe  of  a  Leafe  for  Life 
sco.^eA6.'  w'tn-  Condition  to  encreafe,  and  afterwards  the  Leffor  is  attainted,  and  then  the  Condition  is  per- 
vin.  Abr.  tit.    formed,  the  Eftate  fhall  be  enlarged.     So  there  is  a  great  Diverfity  between  a  Confidence  in  Per- 

JKlSSir-  fon>  and  a  Truftin  the  Land  paramount. 

gine.  t.  d.  306.  If  the  Tenant  enfeoffs  the  Villain  of  the  Lord  and  a  Stranger  upon  Collufion,  the  Quef- 

gine4'  mMar"    tionis  how  the  Lord  can  come  at  the  Ward  without  Damage,  for  if  he  brings  a  Writ  of  Ward, 

the  Villain  fhall  be  manumifed,  and  if  he  enters  upon  the  Villain,  he  annuls  the  Ccllufion  for  ever, 

and  fhall  retain  the  Land,  but  then  he  fhall  be  Tenant  in  common  with  the  other,  and  fo  he  fhall 

have  no  Writ  of  Ward  for  the  other  Moiety. 

307.  Lord,  Mefne,  and  Tenant  by  Equality  of  Services,  the  Tenant  forejudges  the  Mefne, 
the  Lord  dies,  having  Baftard  eigne  and  Mulier  puifne,  the  Ballard  has  IfTue,  and  dies  feized  after 
having  intermarried  with  the  Tenant,  the  Wife  dies,  the  Mefne  reverfes  the  Forejudgerby  Frror, 
the  Queftion  is,  if  the  Mulier  fhall  have  the  Rent  of  the  Seigniory.  It  feems  that  the  Maxim 
holds  Place  of  Rent  as  well  as  of  Land,  as  it  is  held  14  Ed.  2.  Filz.  Baftardy  26.  and  it  feems 
that  although  the  Rent  was  fufpended  by  the  Marriage,  yet  the  Maxim  holds  Flare,  for  there 
was  a  dying  feized  of  the  Rent  without  Interruption.  For  if  a  Man  has  a  Rtnt  in  Fee,  and  be- 
comes Tenant  by  the  Curtefy  of  the  Land,  and  dies,  bis  Heir  fhall  have  a  Mortdanceftcr  of  the 
Rent,  which  he  fhould  not  have  had,  if  his  Anctftor  had  not  died  feized.  So  if  an  Affize  be 
brought  againft  the  Pernor  of  Rent,  and  afterwards  the  Plaintiff  is  non-fuited,  the  Diffeizee  of 
the  Rent  is  driven  to  his  Action  for  the  Rent,  (viz.  where  firft  the  Pernor  has  an  Eftate  for  Life 
in  the  Tenancy)  becaufe  the  dying  feized  took  away  his  Entry.  Then  as  to  the  other  Point,  the 
Writ  of  Error  does  not  lie,  becaufe  the  Right  of  the  Mefnalty  is  extinct  by  the  Unity  of  the 
Poffeffion  of  the  Seigniory  in  the  IfTue  of  the  Baftard,  as  in  5  H.  7.  31.  b.  upon  a  Releafe 
made  by  the  Lord  to  the  Tenant  after  the  Forejudge,  a  Writ  of  Error  cannot  revive  the 
Mefnalty. 

308.  Three  Sifters  make  Partition,  the  eldeft  has  one  Acre  in  Fee,  the  fecond  has  another  Acre 
in  Fee,  and  the  youngeft  has  an  Acre  in  Tail,  all  being  of  full  Age,  the  eldeft  dies,  her  IfTue 
enters  upon  the  youngeft,  as  fhe  may,  it  feems  that  the  fecond  may  alfo  enter,  and  the  whole 
Partition  is  defeated,  lor  when  the  youngeft  is  oufted,  the  fecond  fhall  have  Part  of  that  to  which 
the  IfTue  of  the  eldeft  is  remitted,  as  fhe  fhould  have  had  if  fhe  had  recovered  in  a  Formedon; 
and  if  the  fecond  does  not  enter,  it  will  be  a  Mifchief  to  her,  for  fhe  cannot  have  Aid  becaufe 
the  other  holds  pro  indivifo.  As  if  two  Jointenants,  the  one  within  Age,  the  other  of  full  Age, 
make  Exchange,  and  after  Execution  the  Infant  re  enters,  the  whole  Exchange  is  avoided,  for 
when  it  is  annulled  againft  one,  it  is  annulled  againft  all,  otherwife  it  is  when  it  is  an- 
nulled for  Parcel  of  the  Land  not  being  entire,  as  it  is  agreed  14  Ed.  4.  3.  and  it  is  not  all  one 
Perfon.  : 

309.  If  a  Man  diffeizes  Tenant  for  Life  to  the  Ufe  of  him  in  Reverfion,  and  he  agrees 
to  the  Diffeizin,    the  Queftion   is,    if  he  fhall  have  a   new  Fee,  or  the  ancient  one,  for  now 

«  See Piowd.  he  is  a  Diffeizor e  ab  initio,  and  if  he  had  been  the  immediate  DifTeizor,  he  had  only  gained  a 
8  W.  Freehold  by  Wrong,  but  now  he  agrees  to  that  which  the  other  has  done,  and  this   makes  him  to 

have  the  Fee  by  Wrong. 

310.  If 


I 
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If  he  in  Reverfion  of  the  Seigniory  releafes  to  his  Grantee  for  Years  and  to  the  Tenant 
cfVhe'Land,  and  to  their  Heirs,  qu*h  how  this  Releafe  fhall I  enure  ?  But  if  the  Releafe  had 
been  to  them  without  more  faying,  it  feems  clearly  that  the  Eftate  for  Years  and  the  whole 
Seigniory  had  been  fcxunft,  for  although  it  enlarges  his  Eftate  for  Life,  and  no  more,  yet  without  • 
rhe°Wnrd  fF«W)  the  whole  Reverfion  is  extmdt,  and  confequcntly  the  Eftate  for  Years,  quod 
IL/urRH  \  24.  But  if  it  had  been  of  a  Rent-Charge,  and  the  Releafe  had  been  to  them,  the 
Grantee  mould  have  taken  the  whole  for  his  Life,  becaufe  it  is  nearer  to  him,  and  the  other  the 
Fee    and  fo  it  fhould  have  enured  to  both. 

on.  Leffee  for  20  Years  leafes  for  10  Years    rendering  Rent,  and  afterwards  makes  a  Leafe 
to  the  fame  Leffee  for  .o  Years,  to  commence  after  his  firft  Eftate  ended,  it  feems  that  the  firft 
t    a-     Vu,ii   h*„P    <WmP-   the  firft   10  Years,  the  Rent  referved,  as  a  Rent-Service,  and  fhall 
dift^n  If  it    to  theT^o  YeaJs  are  not  out  of  the  firft  L,  flee,  nor  flrdl  they  be  divefted  out 
V  u;         a  ZftrA  in  the  orher  until  the  Commencement  of  the  lerm,  and  in  the  mean  Time  he 
has'but  r^h"  o     Title"! !  the  Term.     »  And  therefore  Littleton  fays  that  a  Releafe  to  the  Ter   ^ 
mor  beforeEntry  is  void,  becaufe  he  has  not  Poffeffion,  but  only  a  Right,  and  this  Word  {only)  «&£."* 
rexclufive,  an?  proves  that  he  has  not  the  Chattle  in  him      >  And  in  4  H.  7    ,0    it  is  agreed  **.*««- 
hat   h    Leffee  cannot  furrender  before  Entry,  and  KeMe  fa.d  that  he  has  not  the  Eftate,  but  a 
Riaht  to  the  Term,  which  none  contradicted  ;  and  in  22  Ed.  4.  36,  iaW  Ma/  and  Brian  held  b  s.p.  Ante  h 
the°Surrender  void,  becaufe  nothing  was  in  him  at  the  Time  of  the  Surrender    which  proves  that  - 
the  Term  is  not  out  of  the  Leffor  before  Entry      And  therefore  in  the  firft  Cafe  the  laftiO  Years- 
were  never  out   of  the  firft  Leffee,  nor  veiled  .in  the  fecond,  and  then  it  follows  that  he  cannot 
furrender  to  the  firft  Leffor,  viz.  to  him  who  has  the  Fee,  and  a  Releafe  made  to  the  fame  Leffor 
dur?ng  thf^  10 Years  is  void  for  want  of  Intereft  and  Privity      And  if  a  Diffeizor -makes  a ■ 
Leafe  for  10  Years  to  commence  at  Michaelmas,  before  which  the  Diffeizee  confirms  his  Eftate, 
and  afterwards  enters,  the  Leafe  is  avoided.     <  And  altho    the  Leffee  for  Years  may  forfeit  or  Ipw* 
crant  the  Term  before  it  is  in  him,  yet  this  does  not  prove  that  the  Eftate  is  in  him,,  for  fume-  <^f;nd 
times  a  Man  may  grant  a  Right  and  Title  real,  as  if  a  Man  has  a  Rent-Charge  for  ao  Years  with  g^j-f 
aPenaltv    as  in \q  H.  6.  ™.b.  with  Warranty  annexeu  to  the   Land,  he   may   grant   it  over,  *-^d 
and  it  is  a  diftincf Thing.     And  if  a  Leafe  be  made  for  Years,  Remainder  for  Years ,  Reminder 
to  the  firft  Leffee  in  Fee,  he.  in  Remainder  may  furrender  to  him,  and  yet  he  has  nothing  in  Pof- 
feffion.    So  if  a  Leafe  is  made  for  Years,  Remainder  for  Years,  and  the  Fee  defcends  to  the  firft 
Termor,  he  in  Remainder  may  furrender.  #  ' 

3i2  A  makes  a  Gift  in  Tail  to  B.  who  makes  a  Gift  in  Tail  to  C  who  makes  a  Feoffment 
in  Fee,'  and  dies  without  Iffue,  it  feems  that  the  Iffue  of  B.  may  enter,  for  nothing  was  a  Difcon- 
tinuance  to  the  Iffue  of  B.  but  the  Livery  of  B.  whereby  the  Reverfion  of  the  Donor  was  d.fconti- 
nued  but  when  C.  dies  without  Iffue,  now  the  Livery  is  determined,  and  therefore  the  Difcon- 
tinua'nee  is  purged,  and  the  Feoffment  of  C.  who  is  a  Stranger  to  the  firft  Tail,  cannot  discontinue 
it,  especially  when  there  was  but  a  Right  of  the  Tail  difcontinued  by  the  Livery  of  B.  and  a  Right 
cannot  be  difcontinued  by  Feoffment,  quod  Not  a.  . 

2  19    Hufband  has  Land  for  Life,  Remainder  to  the  Wife  for  Life,  Remamder  to  the  Heirs 
of  the  Body  of  the  Hufband,  the  Queftion  was,  how  the  Hufband  might  difcontinue  this  Eftate- 
Tail    without  barring  the  Tail  •,  and  the  Device  was,  that  the  Hufband  and  Wife  fhould  make  a 
Leafe   to  A    for  the  Life  of  the  Hufband  and  Wife,  and  of  the  Survivor  of  them,  which  A. 
fhould  arant'  his    Eftate  to  the  Hufband,  and  then  he  fhould  make  a  Feoffment,  which  would 
prove  a ^continuance.     For  upon  the  Grant  of  the  Hufband  and  Wife  A.  fhall  have  two  Eftates, 
viz  firft  for  the  Life  of  the  Hufband,  and  then  for  the  Life  of  the  W,fe,  fo  that  if  he  recovers 
in  Affize  during  the  Life  of  the  Hufband,  who  dies,  he  fhall  not  have  a  Re-diffeizin  during  the 
Life  of  the  Wile,  becaufe  it  is  another  Eftate,  and   the  Execution  of  the  firft  Eftate  is  not  an 
Execution  of  the  fecond,  but  he  may  have  again  a  Scire  facias  to  execute  the  fecond  Eftate      Then, 
if  the  Law  be  fo,  when  both  the  Eftates  come  to  the  Hufband,  the  latter  is  extinft,  for  when 
he  hath  it  for  his  own  Life,  he  cannot  have  a  Remainder  over  for  the  Life  of  another,  becaufe 
the  firft  Eftate  is  the  greater,  and  confequently  when  he  is  Tenant  for  his  own  Life,  Remainder  to 
the  Heirs  of  his  Body,  he  is  Tenant  in  Tail  prefently  (Jffumptio  falfa),  and  fo  may  difcontinue 
by  Feoffment      And  if  the  Remainder  in  Tail  be  difcontinued,  becaufe  by  the  Grant  of  the  Fed 
it  paffed  as  an  Eftate  determinable  upon  their  two  Lives,  and  forafmuch  as  they  could  not  lawfully 
grant  any  fuch  Eftate,  the  Remainder  fhall  be  thereby  altered,  and  thereby  they  fhall  have  the 
Fee  now  •   then  that  cannot  endure  longer  than  the  Eftate  which  was  the  Caufe  of  it,  and  when 
the  Hufband  purchafed  the  Eftate,  then  was  that  extinct,  and  fo  the  Hufband  was  Tenant  in 
Tail,     guaretamen,  feeing  that  the  Wife  was  in  Remainder  alfo,  but  if  the  Eftate  of  the  Wife 
had  been  for  the  Life  of  the  Hufband,  Remainder  for  the  Life  of  the  Wife,  then  the  Matter  had 

Tia^A.  bargains  and  fells  Land  to   B.  by   Indenture,  and  afterwards  both  of  them  grant  a 
Rent-Charge  to  C.  and  then  the  Indenture  is  inrolled,  it  feems  that  the  Rent  is  gone,  for  it  was 
the  Grant  of  A.  and  the  Inrollment  has  Relation  to  the  Delivery,  which  avoids  the  Grant,  not- 
withftanding  the  Confirmation  of  the  other,  who  had  nothing  at  the  Time  of  the  Grant  and  Con- 
firmation. .  _,.  .       -.  trill- 
si*    Tenant  for  Life  and  he  in  Reverfion  grant   a  Rent-Charge,  the  Grantee  releafes  all  his 
Ri^ht  to  the  Reverfioner,  the  Queftion  is,  if  the  Rent  fhall  be  extinft.     d  And  if  two  Tenants  in  d  S(  P.  Plowd. 
common   or  feveral  Tenants  grant  a  Rent  of  20,.  to  A.  this  fhall  be  a  feveral  Grant  of  20,    by  £(«£*£ 
each  of  them,  and  therefore  by  a  Releafe  to  the  one  the  Rent  fhall  not  be  extinct  as  to  the  other.  cit£dinthfM„ 
And  fo  fome  think  it  fhall  be  in  the  principal  Cafe,  for,  their  Eftates  being   feVeral,  the  Grant  8«. 

o  r  fhall 
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ihall  enure  feverally,  and  then  the  Relsafe  of  the  Grantee  to,^im  in  Reverfion  fhall  not  extino-uifh 
the  Rent  of  him  in  Poffeffion,  becaufe  the  Poffeffion  is  not  charged  with  the  Rent  releafed.  And 
if  it  mould  be  taken  as  the  Grant  of  the  Tenant  for  Life,  and  the  Confirmation  of  him  in  Rever- 
fion, yet  it  feems  that  the  Releafe  to  the  Reverfioner  fhall  not  extinguish  the  Rent,  as  to  him  in 
Poffeffion,  becaufe  altho'  he  purchafes  the  Reverfion,  he  fhall  have  the  Rent  during  the  Life  of 
the  Tenant  for  Life.  And  if  they  be  feveral  Grants,  a  Releafe  to  the  Tenant  for  Life  will  not 
extinguish  the  Rent  iffuing  out  of  the  Reverfion,  becaufe  as  to  that  Charge  the  Tenant  needs  not 
to  attorn. 

3t6.  If  there  are  two  Iffues  of  Coparceners,  or  Heirs  in  Gavelkind,  and  one  of  them  has  a 
Wife,  and  dies  without  Iffue,  and  the  other  endows  the  Widow  of  the  third  Part  of  the  Moiety, 
and  afterwards  re-infeoffs  her  of  alf  the  Refidue  in  Fee,  and  fhe  takes  a   fecond  Hufband,  who 
makes  a  Leafe  according  to  the  Statute-ef  32  H.  8.  and  afterwards  the  other  Parcener  releafes  to 
the  Wife,  and  the  Hufband  dies,  fhe  fhall  be  bound  for  two  Parts  of  the  whole  Land  divided  into 
fix  Parts,  and  for  the  Refidue  fhe  fhall  avoid  the  Leafe.     For  when  the  Wife  was  endowed,  yet  a 
Precipe  mould  have  been  maintenable  againft  the  Tenant  in  Dower,  and  the  Heir  of  the  Hufband 
(if  he  had  had  Iffue),  and  the  other  Parcener,  as  in  9  Ed.  4.  14,  againft  Tenant   by  the  Curtefy 
and  the  other  Parcener,   and  by  the  fame  Reafon  againft  Tenant  in  Dower,  io  in  21  Ed.  3.  a  Scire 
facias  brought  againft  Tenant  by  the  Curtefy  and  the- other  Parcener  was  held  maintenable.     Then 
it  feems  that  the  other  could  not  enfeoff  the  Tenant  by  the  Curtefy,  no  more  could  fhe  the  Tenant 
in  Dower,  in  Refpect  of  the  Unity  of  the  Eftate  as  to  her  Moiety,  but  fhe  might  releafe,  and  that 
for  the  whole  Moiety,  altho'  fhe  had  not  the  whole.     As  if  the  one  Parcener  has  Iffue  20  Daugh- 
ters, and  dies,  the  other  may  releafe  her  entire  Part  to  each  of  them.     But  if  there  are  two  Join- 
tenants  of  20  Acres,  and  the  one  makes  a  Feoffment  of  all  his   Part  in  18  Acres,   there  perhaps 
the  other  cannot  releafe  all  his  Right  in  the  18  Acres,  but  only  in  the  two  Acres.     But  if  Huf- 
band and  Wife  and  a  Stranger  are  Jointenants,  the  Stranger  may  releafe  all  his  Right  to  the  Wife 
only,  and   it  fhall  enure  accordingly.     Then  further,  it  feems  that,  as  to  the  Heir  of  the  Huf- 
band,  for  the  two  Parts   fhe  is  Tenant  in  common,  altho'  fhe  continues  in  Parcenary  with  the 
other  as  to  the  Moiety  of  the  other,  for  that  is  divided,   becaufe  fhe  has  the  Freehold  only,  and 
the  other  the  Reverfion  of  the  third  Part  of  the  Moiety,  and  the  two  Parts  of  this  Moiety  are  as  it 
were  fevered  in  the  Right  of  that  Part,     ^uare  tamen  if  feveral  Actions  fhall  be  brought  againft 
the  Hufband,  as  there  fhould  if  the  Plufband  had  been  Tenant  in  common  with  the  other. 

317.  A.  gives  White- Acre  and  Black- Acre  to  B.  and  C.  viz.  the  one  Acre  in  Fee,  the  other  in 
Tail,  B.  aliens  White-Acre  in  Fee,  C.  aliens  Black-Acre  in  Fee,  they  die,  the  Queftion  is,  what 
Remedy  their  Iffue  has.  It  feems  that  the  Iffue  of  B.  fhall  have  a  Formedon  for  the  Moiety  of 
Black-Acre,  and  the  Iffue  of  C.  fhall  have  an  Entry  in  the  Quibus  for  the  Moiety  of  White-Acre, 
and  a  Formedon  for  the  Moiety  of  Black-  Acre.  For,  firft,  the  one  Acre  ought  to  be  entirely  in  Fee, 
and  the  other  entirely  in  Tail,  and  not  by  Moieties  of  each  Acre,  becaufe  the  one  Acre  was  given 
in  Tail,  the  other  in  Fee.  Then  the  Feoffment  of  B.  was  an  Election  for  both  to  have  a  Fee  in 
White- Acre,  as  ifLaJRent-Charge  be  granted  to  two,  and  the  one  diftrains  and  avows  for  himfelf, 
and  makes  Cognizance  for  his  Companion,  this  is  a  peremptory  Election  for  both  never  to  have 
an  Annuity,  altho'  he  furvives,  fo  here.  Then  the  Feoffment  of  B.  was  a  Diffeizin  to  C.  for  the 
one  Moiety,  whereof  an  Entry  in  the  ^uibus  is  given  to  the  Iffue,  and  confequently  the  entire 
Tail  is  in  Black- Acre,  whereof  the  Feoffment  of  C.  for  the  one  Moiety  is  a  Difcontinuance  to  his 
Iffue,  and  for  the  other  Moiety  being  a  Diffeizin  to  B.  the  Iffue  can  have  no  Action  anceftrel  but 
a  Formedon.  Others  think  that  the  Election  of  the  one  for  the  Inheritance  is  not  peremptory  to 
the  other,  as  it  fhall  be  for  Chatties,  as  if  J  give  one  of  my  Horfes  to  two,  and  one  of  them 
makes  Election,  this  is  peremptory  to  the  other. 

318.  If  Land  is  given  to  A.  and  to  his  Heirs  Males,  &c.  as  long  as  he  has  Iffue  Female  of 
his  Body,  and  A.  dies,  leaving  Iffue  a  Female,  his  Wife  is  endowed,  and  afterwards  the  Daugh- 
ter of  A.  dies  without  Iffue,  the  Wife  fhall  lofe  her  Dower,  for  there  is  a  Diverfity  between  a  Con- 
dition in  Deed  and  a  Condition  in  Law,  for  if  Tenant  in  Tail  dies  without  Iffue,  his  Wife  fhall 
have  Dower,  becaufe  this  is  a  Condition  in  Law  by  which  the  Eftate  is  ended  ;  but  here  it  is  a 
Condition  in  Deed,  for  if  the  Gift  had  been  made  upon  Condition  that  if  A.  had  died  without  Iffue 
Male,  &c.  it  had  been  a  clear  Cafe  that  the  Wife  fhould  have  loft  her  Dower,  and  when  he  fays, 
*'  as  long  as  he  has  Iffue  Female,"  this  is  all  one  Sentence,  and  pronounced  in  divers  Parts.  But 
if  Land  be  given  to  A.  in  Tail,  upon  Condition  that  if  he  dies  without  Iffue  the  Donor  fhall 
re-enter,  there  the  Wife  of  A.  fhall  not  lofe  her  Dower,  for  the  Condition  does  not  take  Effect 
until  the  Eftate  is  firft  determined  by  the  Condition  in  Law,  upon  which  Determination  fhe  is 
dowable. 

319.  If  a  Man  has  Land  by  Defcent  on  the  Part  of  the  Mother,  and  makes  a  Feoffment  to  his 
Father  in  Fee,  upon  Condition  to  be  performed  on  the  Part  of  him  or  his  Heirs,  and  the  Father 
dies,  fo  that  the  Land  defcends  to  him  in  Fee,  now  the  Condition  is  extinct,  altho'  he  dies  with- 
out Iffue,  becaufe  altho'  he  had  the  Land  on  the  Part  of  the  Mother,  yet  the  Condition,  being  a 
new  Thing,  goes  to  the  Heirs  on  the  Part  of  the  Father,  as  in  Cafe  of  a  Feoffment  of  Land  in 
Borough-Englifh  in  Fee  upon  Condition,  the  eldeft  Son  fhall  enter  for  the  Condition  broken,  as 
the  Heir  Male  fhall  do  upon  a  Condition  to  the  Female.  And  forafmuch  as  the  Condition  in  the 
firft  Cafe  is  now  defcendible  to  the  Heirs  on  the  Paft  of  the  Father,  and  they  have  not  the  Land 
by  Defcent,  therefore  this  is  an  Extinguishment  of  the  Condition.  But  on  the  other  Hand,  if 
Land  defcends  to  the  Son  from  his  Father,  and  he  makes  a  Feoffment  thereof  to  his  Mother  in 
Fee  upon  Condition,  and  the  Mother  dies,  and  afterwards  the  Son  dies  without  Iffue,  the  Ffeiron 
the  Part  of  the  Father  fhall  perform  the  Condition,  and  the  Heir  on  the  Part  of  the  Mother  fhall 

have 
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'have  the  Land  in  the  mean  Time,  as  if  a  Man  has  a  Seigniory  on  the  Part  of  his  Father,  and  a 
Tenancy  on  the  Part  of  his  Mother,  and  dies  without  Iffue,  the  Seigniory  mail  go  one  Way, 
and  the  Tenancy  another,  and  if  the  Condition  had  been  broken  in  the  Life  of  the  Mother*  it 
had  been  ill  one,  viz.  the  Heir  on  the  Part  of  the  Father  might  have  entered,  for  the  Son  is  not 
remitted  by  the  Defcent.  The  Cafe  was,  that  after  fuch  Entry  the  Son  granted  a  Rent-Charge, 
and  died  without  Iffue,  if  the  Heir  on  the  Part  of  the  Father  fhould  hold  it  difcharged  ?  And  it 
feems  that  he  fhall,  by  Catlin  Reader. 

j20.  if  Land  be  given  for  Life,  upon  Condition  that  if  the  Leffee  has  no  IfTue  during  his  Life, 
then  it  fhall  remain  to  J.  S.  in  Fee,  and  he  dies  without  Iffue,  the  Remainder  is  void,  for  altho' 
the  Remainder  might  commence  upon  Condition,  yet  the  Condition  ought  to  be  performed  in 
the  Life  of  the  Tenant  for  Life,  and  that  it  could  not  be  here.  But  if  the  Condition  was,  that 
i!  he  has  Iffue  during  his  Life,  that  then  it  fhould  remain  over,  there  the  Remainder  fhould  be 
good,  if  he  has  Iffue,  fo  there  is  a  Diverfity.  See  7  H.  4.  6.  a  Rent  granted  to  one  for  the  Life 
of  A.  Remainder  to  the  right  Heirs  of  A.  this  cannot  he  during  the  Life  of  A.  and  yet  the  Re- 
mainder was  awarded  good,  becaufe  it  vefted  at  the  famelnftant  when  the  firfl  Eftate  was  determined. 

321.  If  Tenant  in  Tail  is  diffeized,  and  releafes  to  the  Diffeizor  with  Warranty,  and  after- 
wards is  attainted  of  Felony,  and  has  a  Charter  of  Pardon,  and  dies,  it  feems  that  this  is  a  Dif- 
continuance  for  if  he  had  purchafed  the  Land  after  his  Pardon,  it  fhould  have  defcended  to  his 
Heir,  which  proves  that  the  Blood  between  him  and  his  Heir  is  not  corrupted,  as  it  is  between 
him  and  his  Anceftor,  and  then  inafmuch  as  the  Warranty  was  in  ejfe  at  the  Time  of  his  Death, 
there  is  no  Impediment  to  its  defcending.  But  if  Tenant  in  Tail,  who  has  a  Warranty  annexed 
to  his  Eftate,  be  attainted  of  Felony,  and  executed,  many  think  that  his  Iffue  fhall  not  inherit 
the  Voucher  for  the  Warranty,   altho'  he  has  the  Land,   for  the  Warranty  is  out  of  the  Statute  de 

donis  conditionalibuS)  which  fpeaks  of  Lands  and  Tenements  given  upon  Condition  ;  *  but  Plowden  #  wjtkthe  o^ 
thinks  otherwife,  and  that  by  the  Equity  of  the  Statute  this  is  preferved  as  well  as  -f  Charters,  pinion  of  Plow. 
21  H.  6.  2.  a.  Per  Markbam.  et  9  H.  6.  60.  b.  Colt,  as  to  Charters.  PwfX«n 

322.  A  Man  makes  a  Feoffment  to  a  Feme-Sole,  with  a  Letter  of  Attorney  to  make  Livery  cafe 2  (a).  Co. 
of  Seizin,  and  afterwards  the  Feoffor  intermarries  with  the  Feoffee,  and  they  are  divorced,  the  sedContra^te 
Queftion  is,  if  the  Attorney  may  make  Livery  ;  it  is  countermanded.  %  185. 

323.  Tenant  for  Life  with  Remainder  over  in  Fee  makes  a  Gift  in  Tail,  Remainder  in  Fee,  t  s.p.PWd. 
he  who  had  the  firft  Remainder  releafes  all  his  Right  to  the  Donee  in  Tail,  not  faying  and  to  &$.^»*<<''*  Cafe 
Heirs,  and  afterwards  grants  a  Rent-Charge  to  a  Stranger  out  of  the  Remainder  in  Fee,  and  dies, 

the  Donee  dies  without  Iffue,  the  Heir  of  him  in  Remainder  enters,  if  he  fhall  hold  it  charged  is 
the  Queftion,  for  if  he  be  remitted  to  the  ancient  Right,  then  the  Land  is  difcharged  againff. 
him.  And  fome  think  that  the  Releafe  cannot  give  to  the  Releafee  the  Right  in  Fee  which  the 
Releafor  had,  for  then  in  a  Manner  he  might  releafe  to  himfelf ;  and  if  the  Releafe  enures  but  as 
a  Confirmation,  then  without  Queftion  the  Heir  fhall  be  remitted,  and  fhall  hold  it  difcharged. 
But  if  the  Remainder  had  been  limited  in  Tail  to  him  who  had  the  firft  Remainder  in  Fee,  Re- 
mainder over  in  Fee,  then  the  Releafe  fhould  have  enured  to  the  firft  Eft ate-Tail,  and  to  the  Fee, 
and  then  if  the  1  aft  Fee  be  forfeited,  the  mean  Remainder  is  eftablifhed,  and  fo  the  Releafe  enures 
to  himfelf.  But  as  to  the  other  Point  which  may  be  moved,  viz.  if  the  Remainder  be  good  to 
him  who  had  the  Remainder  before,  feeing  that  it  is  out  of  him  and  in  him  all  at  one  Inftant,  it 
is  good  enough  without  Queftion. 

324.  If  a  Man  leafes  two  Acres  for  Years,  rendring  Rent,  upon  Condition  performable  by  the 
Leffee  to  have  Fee  in  one  Acre,  not  naming  in  which  Acre,  and  he  makes  Livery  in  both,  as  he 
ought,  and  afterwards  the  Leffee  performs  the  Condition,  the  Queftion  is,  what  Rent  the  Leffor 
fhall  have,  for  it  is  confiderable  whether  it  fhall  be  apportioned,  feeing  that  Part  of  the  Reverfion, 
to  which  the  Rent  is  united,  is  now  in  the  Leffee  by  an  Act  which  hath  Relation,  fo  that  it  may 
now  be  faid  that  no  Rent  was  ever  referved  for  that  Acre,  but  for  the  other  Acre  only,  which 
feems  to  be  of  the  fame  Effecf  as  if  the  Gift  had  been  of  two  Acres,  the  one  in  Fee,  the  other  for 
Years,  rendring  Rent,  in  which  Cafe  the  Rent  fhall  be  only  of  the  one  Acre,  becaufe  he  may  dif- 
train  of  common  Right,  and  out  of  the  other  Acre  there  is  no  Remedy  but  after  Seizin.  Alfoin 
the  firft  Cafe  if  the  Leffor  will  diftrain  in  the  one  Acre,  the  Leffee  may  take  his  Election,  and 
fay  that  he  has  a  Fee  in  it,  and  fo  exclude  the  Leffor.  But  if  the  Leffor  had  appointed  the  Acre 
in  certain,  then  the  Matter  in  Queftion  fhould  only  have  been  upon  the  firft  Point. 

325.  If  one  diffeizes  another  to  the  Ufe  of  J.  S.  and  the  Diffeizee  releafes.  to  the  Diffeizor, 
yet  J.  S.  may  agree  to  the  Diffeizin,  for  the  Title  is  not  taken  away  by  the  Releafe,  any  more 
than  a  Condition  fhould  be,  or  a  Rent-Charge  granted  by  him,  or  if  he  had  covenanted  to  be 
feized  to  a  Ufe  executory  upon  Marriage,  fuch  Ufe  fhould  not  have  been  taken  away  by  the  Re- 
leafe. But  if  there  had  been  two  Diffeizors  to  the  Ufe  of  J.  S.  and  the  Diffeizee  had  releafed  to 
one  of  them,  this  had  taken  away  the  whole  Title  to  the  Ufe,  caufa  patet.  So  if  Tenant  for  Life 
releafes  to  his  Diffeizor,  this  does  not  reftore  the  Reverfion,  but  if  he  releafes  to  one  of  the  Dif- 
feizors, it  is  otherwife. 

326.  The  Son  leafes  to  the  Father  for  Life,  who  leafes  to  A.  for  Life,  Remainder  in  Fee  to  the 
Son,  the  Son  grants  a  Rent-Charge  out  of  the  Remainder,  and  then  releafes  all  his  Right  in  the 
Land  to  A.  and  his  Heirs,  the  Father  and  A.  die,  the  Queftion  is,  if  his  Iffue  fhall  hold  it 
charged.  Fjrft,  it  feems  clearly  that  the  rightful  Fee  is  divefted,  and  the  wrongful  Fee  vefted, 
in  the  Son  all  at  one  Inftant.  As  if  Tenant  in  Tail  leafes  for  Life,  the  Inheritance  of  the  Tail  is 
divefted,  and  the  Fee-Simple  vefted,  all  at  one  Inftant.  So  if  the  Hufband  makes  a  Leafe  for 
Life  of  the  Land  of  the  Wife,  the  Fee,  which  the  Hufband  had  in  Right  of  his  Wife,  is  divefted,  and 
the  new  Fee  in  himfelf  in  his  own  Right  is  vefted,  at  the  fame  Time.  So  is  it  in  the  principal  Cafe. 

Then 
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Then  when  the  Rent  was  granted  out  of  the  Reverfion,  it  was  all  one  as  if  it  had  been  granted 
out  of  the  Remainder,  becaufe  the  Reverfion  and  Remainder  are  but  one  Thing  in  Subftance, 
viz.  terra  revertens,  and  when  the  Son  releafed  his  Right  to  A.  and  his  Heirs,  this  did  not  enure 
as  an  Entry  and  Feoffment,  becaufe  A.  was  in  by  Title  without  Diffeizin,  and  then  that  did  not 
give  him  the  Remainder  as  if  he  had  releafed  to  him  all  his  Eftate  in  the  Land,  or  as  if  he  had 
releafed  all  his  Right,  habendum  the  Land  in  Fee,  for  there  the  Fee  paiTes,  but  here  he  had  both 
a  Right  and  Eftate,  and  then  a  Releafe  of  the  Right  (hall  not  enure  to  the  Eftate.  Further,  fome 
think  that  the  Right  in  Fee  could  not  merge  in  the  Eftate  for  Lire,  and  in  the  Remainder  it  could 
not  merge,  for  then  he  releafed  in  Fact  to  himfelf.  But  if  a  Woman  Diffeizorefs  leafes  for  Life, 
and  afterwards  marries  with  the  Diffeizee,  who  releafes  in  Fee  to  the  Tenant  for  Life,  there  it 
feems  that  the  Fee  merges  in  auter  droit,  for  the  Benefit  of  the  Eftate  in  Fee,  in  the  Reverfion. 
Then,  if  the  Releafe  does  not  perfect  the  Remainder,  does  the  Grant  of  the  Rent,  which  is  an 
Affent  of  the  Remainder,  fo  infeperably  conjoin  the  Remainder,  and  the  Rent,  and  the  Right, 
that  the  Right  fhall  be  merged  in  the  Eftate  for  the  Prefervation  of  the  Rent  ?  And  it  feems  that 
it  does  not,  for  if  the  Diffeizee  takes  an  Eftate  in  Fee  from  him  who  has  the  Land  by  Defcent,  he 
agrees  to  it,  and  yet  if  he  dies  feized,  his  Heir  fhall  be  remitted,  and  fo  the  Rent-Charge 
avoided.  But  fome  think  that  inafmuch  as  by  the  Grant  of  the  Rent-Charge  he  has  agreed  to  the 
Remainder,  and  fo  to  the  Livery,  he  can  never  enter  upon  the  Tenant  for  Life,  nor  do  any  Wrong 
to  him,  and  then  the  Releafe  gives  the  Remainder,  and  fo  the  Land,  is  charged. 

327.  If  the  Tenant  holds  of  the  Lord  as  of  his  Manor  of  Dale  by  Fealty  and  20 s.  and  the 
Lord  leafes  the  Manor  for  Years,  tendering  40  s.  with  Attornment,  and  afterwards  the  Leffor 
releafes  all  his  Right  to  the  Tenant,  the  Queftion  is,  if  the  Rent  of  40J..  fhall  be  apportioned. 
For  firft  it  feems  that  by  the  Releafe  the  Tenant  is  difcharged  of  20;.  as  well  againft  the  LefTee 
as  againft  the  Leffor,  becaufe  now  the  Tenant  holds  of  the  Lord  Paramount,  ergo  he  does  not 
hold  of  the  Leffee,  for  he  cannot  enter  and  hold  one  and  the  fame  Land  of  two  feveral  Lords. 
Alfo  it  feems  that  the  Rent  of  40  s.  was  payable  as  well  for  the  Services  as  for  the  Demefns, 
altho'  no  Diftrefs  could  be  taken  in  the  Demefns  for  it,  as  in  the  Cafe  of  12  H.  13.  of  Sheep. 
But  the  laft  Point  is,  inafmuch  as  the  20 s.  are  loft  not  by  Title  paramount,  but  by  an  Act  of  late 
Time,  and  that  by  the  Leffor,  if  now  it  fhall  be  apportioned  or  not  ?  See  the  Cafe  of  the  Dean 
of  Windfor  in  an  Action  of  Debt  2 1  H.  7.  6.  b. 

328.  The  Lord  in  Gavelkind  has  Iffue  two  Sons,  the  Tenant  aliens  in  Mortmain,  the  Lord 
dies,  the  eldeft  Son  enters  into  both  Parts,  firft,  it  feems  that  the  Seigniory  fhall  defcend  as  the 
Tenancy,  and  alfo  that  the  Title  of  Entry  fhall  defcend  within  the  Year.  But  it  feems  that  when 
the  Land  (admitting  a  Licenfe  had  been  obtained)  is  aliened  in  Mortmain,  now  the  Cuftom  is  ex- 
tinct, and  the  Land  remains  at  the  Common  Law,  and  by  the  fame  Reafon  the  Seigniory  fhall 
defcend  to  the  eldeft  Son;  and  it  is  not  like  as  if  the  Alienation  had  been  upon  Condition,  or  as  if 
the  Corporation  had  been  the  Diffeizors  of  it,  for  there  upon  the  defeating  of  the  Eftate,  the  Cuf- 
tom is  revived,  but  here  the  Eftate  is  not  defeafible,  and  therefore  the  Cuftom  is  extinct.  Fur- 
ther, it  feems  that  the  Livery  here  is  not  difproved,  for  if  the  Alienees  in  Mortmain  had  had  a 
Rent  Charge  before,  and  the  Lord  had  entered,  yet  the  Rent  had  been  extinct,  otherwife  upon  a 
Diffeizin  and  Re-entry  by  the  Diffeizee.  And  if  Tenant  for  Life  aliens  in  Fee  to  the  Grantee  of 
Rent  in  Fee  by  his  Leffor,  and  the  Leffor  enters  for  the  Forfeiture,  the  Rent  is  revived,  the  Di- 
verfity  is  apparent.  And  in  the  firft  Cafe  the  Lord  claims  under,  which  proves  that  in  that  Cafe 
the  Alienation  is  affirmed,  and  then  it  had  extinguifhed  the  Cuftom,  and  fo  made  the  eldeft  Son 
inheritable  to  the  Seigniory. 

329.  If  one  Jointenant  leafes  his  Part  for  Years,  and  a  Stranger  enters,  claiming  the  Moiety  of 
the  other,  who  waives  the  Poffeffion,  it  feems  that  this  is  a  Diffeizin  to  him,  notwithftanding  that 
the  Termor  continues  in,  becaufe  they  were  Tenants  in  common,  and  notwithftanding  that  he  in 
Reverfion,  who  had  a  joint  Freehold  with  him,  continues  in  Poffeffion  thereof  by  Force  of  the 
Poffeffion  of  the  Leffee.  But  on  the  other  Hand,  if  the  Termor  had  waived  the  Poffeffion,  and 
the  other  had  continued  in,  it  feems  that  he  in  Reverfion  could  not  have  been  out  of  Poffeffion, 
becaufe  his  joint  Companion  held  himfelf  in, 

330.  If  the  Tenant  vouches  the  eldeft  Son  as  Heir  to  the  Warranty,  and  the  youngeft  as  Heir 
to  Land  in  Borough-Englifh,  and  the  eldeft  vouches  over,  the  Queftion  is,  how  the  Recovery 
fhall  be  againft  the  Vouchee,  viz.  if  the  eldeft  or  the  youngeft  fhall  have  the  Recompence  in  Value. 
For  the  youngeft  lofes  the  Land,  rendering  in  Value  to  the  whole,  and  if  the  eldeft  fhould  have 
the  Recompence,  it  would  be  very  unreasonable,  becaufe  he  loft  nothing,  *  for  by  the  Law  the 
Tenant  fhall  never  fue  Execution  in  Value  againft  the  Vouchee,  until  the  Demandant  has  fued 
Execution  againft  him,  and  here  Execution  was  never  fued  againft  the  eldeft,  for  he  has  not  the 
Land  by  Defcent,  and  the  youngeft  has  not  the  Warranty  by  Defcent,  altho'  he  has  the  Land, 
and  therefore  he  cannot  vouch  by  Reafon  of  the  Warranty,  and  then  to  fay  that  he  fhall  recover 
in  Value  by  Reafon  of  a  Warranty  to  which  he  is  not  privy,  and  which  he  cannot  deraign,  would 
be  very  hard.  §>u<ere  how  the  Recovery  in  Value  fhall  be,  and  quare  if  an  Action  of  Debt  fhall 
be  maintenable  againft  the  Heir  and  his  younger  Brother  in  Borough-Englifh,  where  the  eldeft 
has  nothing  by  Defcent,  as  it  fhall  be  againft  the  Heir  in  Gavelkind  :  And  it  feems  that  it  fhall 
not,  for  in  Gavelkind  he  may  have  a  joint  Judgment  againft  all,  and  not  againft  the  eldeft  in  the 
other  Cafe,  becaufe  he  has  nothing  whereof  it  may  be  levied,  quod  Nota. 

331.  If  a  Donee  in  Tail  to  him  and  the  Heirs  Males  of  his  Body,  and  for  Default  of  fuch  Iffue, 
to  him  and  the  Heirs  Females  of  his  Body,  makes  a  Leafe  for  Years,  rendering  Rent,  and  dies 
without  Iffue  Male,  and  the  Female  accepts  the  Rent,  fhe  fhall  be  bound  thereby,  inafmuch  as 
the  Leafe  was  derived  out  of  both  the  Eftates,  and  fhe  came  by  Defcent  to  the  Eftate,  csV.     But 
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if  the  Heir  Male  had  made  the  Leafe,  and  had  died  without  IfTue,  the  Heir  Female  could  not 
have  made  it  good  by  Acceptance. 

332.  If  the  one  Acre  is  given  to  the  elded  Daughter  in  Frank-Marriage,  and  the  other  in  Fee 
defcends  to  the  other  Daughter,  viz.  to  the  youngeft,  the  Queftion  is,  how  fhe  fhall  deraign  the 
Warranty  for  it,  or  if  fhe  (hall  have  Aid. 

333.  If  the  Tenant  enfeoffs  the  Lord  to  the  Ufe  of  J.  S.  or  if  the  Lord  of  a  Manor  enfeoffs 
the  Tenant  of  the  Manor  to  the  Ufe  of  J.  S.  in  Fee,  the  Queftion  is,  if  the  Seigniory  remains. 
Note  the  Caufe. 

334.  If  a  Man  leafes  for  40  Years  upon  collateral  Condition,  and  the  LefTee  makes  a  Leafe  for 
20  Years,  and  afterwards  furrenders  to  the.Leffor,  fome  think  that  the  Condition  is  extinct  for 
the  Refidue,  becaufe  he  has  Part  of  the  Eftate  by  his  own  Act,  fo  that  if  he  re-enters,  he  fhall 
not  be  in  the  fame  Plight  as  he  was  before,  inafmuch  as  he  fhall  not  avoid  the  whole  Eftate. 
For  if  the  LefTee  for  40  Years  had  granted  a  Rent-Charge,  now  for  the  20  Years  furrender'd,  he 
fhould  never  have  avoided  it.  For  if  Feoffee  upon  Condition  makes  a  Leafe  for  Life,  and  after- 
wards the  Feoffor  releafes  the  Condition  to  him  in  Reverfion,  the  Eftate  for  Life  is  difcharged  of 
the  Condition,  and  it  feems  to  them  to  be  all  one,  and  that  the  Eftate  for  Life  is  difcharged,  whe- 
ther it  be  a  Releafe  in  Deed  of  the  Condition,  or  a  Releafe  in  Law,  viz.  if  he  had  had  the  Rever- 
fion by  Grant.  As  if  the  IfTue  in  Tail,  who  has  a  Caufe  of  Formedon  upon  a  Difcontinuance  in 
Fee,  accepts  from  the  Difcontinuee  the  Reverfion  upon  an  Eftate  for  Life  made  by  the  Difconti- 
nuee,  now  he  fhall  not  have  a  Formedon,  for  fuch  Action  is  £0  recover  the  Inheritance,  and  the 
Tenant  for  Life  has  not  the  Inheritance,  but  the  IfTue  in  Tail  himfelf  has  it  by  his  own  Ac- 
ceptance, and  then  inafmuch  as  he  cannot  recover  the  whole  Eftate  which  was  difcontinued,  his 
Action  is  gone.  So  fhall  it  be  of  a  Condition,  if  he  cannot  have  the  whole  Eftate  again ;  but 
fome  put  a  Difference  between  a  Condition  and  a  Right,  as  to  this  Purpofe.  And  Note,  if  the 
Feoffee  in  Fee  upon  Condition  leafes  for  Life,  a  Releafe  of  the  Condition  to  the  Tenant  for  Life 
extends  to  the  whole  Condition  againft  the  Feoffee  in  Fee,  as  it  fhall  do  of  a  Right,  or  a  Rent. 
And  it  feems  clearly  that  if  there  be  Feoffee  of  two  Acres  upon  Condition,  and  the  Feoffor  releafes 
the  Condition  in  the  one  Acre,  this  being  collateral,  it  fhall  remain  in  the  other  Acre,  as  it  fhall 
be  in  Cafe  of  a  Warranty  annexed  to  two  Acres,  which,  tho'  releafed  in  the  one,  yet  remains  in 
the  other,  for  the  Condition  is  feveral  for  each  Acre  as  the  Right  is,  and  therefore  it  fhall  remain 
in  Part  of  the  Land  as  the  Right  fhall  do,  notwithftanding  the  Releafe.  But  if  the  Condition 
be  made  by  two,  or  to  two,  there  a  Releafe  made  by  the  one  or  to  the  one  fhall  extinguifh  the 
whole  Condition,  as  it  fhould  a  Warranty.  But  if  one  has  two  Acres,  the  one  to  him  and  Heirs 
Males,  &c.  the  other  to  him  and  his  Heirs  Females,  &c.  and  he  leafes  them  for  Years,  rendring 
Rent  upon  Condition,  and  dies,  leaving  a  Son  and  a  Daughter,  there  the  Condition  remains  to 
the  Son  for  the  one  Acre;  and  is  extinguifhed  for  the  other  Acre;  and  if  the  LefTee  for  Years 
rendring  Rent  with  Re-entry  furrenders  the  one  Acre,  the  Condition  remains  for  the  other  Acre. 
Nota. 

335.  If  A.  leafes  for  Years  to  B.  to  commence  at  Michaelmas,  and  before  the  Day  he  enfeoffs 
B.  in  Fee,  and  B.  dies  before  the  Day,  and  his  Heir  enters,  the  Queftion  is,  if  the  Executor  may 
enter  upAn  the  Heir. 

336.  Feoffee  with  Warranty  is  diffeized  by  the  Feoffor,  who  dies  feized,  the  Feoffee  oufts  the 
IfTue,  who  brings  a  Writ  of  Right,  and  the  Mife  is  joined  upon  the  mere  Right,  and  the  De- 
mandant is  bar'd,  the  Queftion  is,  if  the  Feoffee,  being  impleaded  by  a  Stranger,  fhall  deraio-n 
the  Warranty  againft  the  IfTue, 

337.  There  are  two  Jointenants  for  Life  of  two  Acres,  and  the  Land  is  confirmed  to  them  in 
Fee  to  Ufe,  viz.  the  one  Acre  to  the  Ufe  of  one,  and  the  other  Acre  to  the  Ufe  of  another,  in 
Fee,  now  it  feems  that  they  are  feveral  Tenants  of  the  Freehold  of  the  feveral  Acres,  for  the 
Freehold  i-.  merged  by  the  Confirmation  in  Fee  to  Ufe,  and  is  become  according  to  the  Ufe,  as  if 
it  had  been  before  the  Statute  of  27  //.  8.  for  at  that  Time  if  Ten.int  for  Life  to  his  own  Ufe 
had  accepted  a  Confirmation  in  Fee  to  the  Ufe  of  another,  thereby  he  had  the  Freehold  to  the 
Ufe  of  the  other,  as  a  Condition  or  Rent  annexed  to  the  Reverfion  charges  the  Freehold  alfo, 
when  the  Freehold  and  Reverfion  are  conjoined  by  the  Aft  of  the  Party. 

338.  If  after  the  dying  feized  of  the  Diffeizor  the  Diffeizee  abates,  or  diffeizes  the  Heir  of  the 
Diffcizor,  againft  whom  the  Wife  of  the  Diffeizor  brings  a  Writ  of  Dower,  and  recovers  by  Con- 
feiTon,  as  (he  fhall  do  of  Right  in  both  Cafes,  the  Queftion  is,  if  the  Diffeizee  may  enter  upon 
her,  as  he  might  if  fhe  had  recovered  againft  the  Fleir  of  the  Diffeizor. 

339.  A.  diffeizes  B.  of  20  Acres  in  C.  B.  brings  a  Writ  of  Entry  upon  a  Diffeizin  in  10 
Acres,  and  recovers  againft  A.  and  afterwards  comes  upon  the  Land,  and  enters  into  one  Acre 
in  the  Name  of  all  recovered,  and  thereof  prefently  enfeoffs  D.  who  enters  into  the  other  9  Acres, 
and  for  thofe  9  Acres  A  brings  an  Affize,  it  feems  to  be  maintenable,  becaufe  by  the  Entry  of  B. 
into  one  Acre,  in  the  Name  of  all  that  were  recovered,  nothing  was  veiled  in  him  but  that 
Acre  only,  for  it  was  not  a  Determination  of  his  Election  which  9  Acres  he  would  have,  becaufe 
it  was  not  certain,  and  then  nothing  paffed  by  the  Feoffment  but  the  one  Acre  only,  for  the 
Feoffee  being  a  Stranger  fhall  not  make  Election,  which  always  goes  in  Privity. 

340.  A.  leafes  for  20  Years  to  commence  prefently,  and  afterwards  leafes  for  40  Years  to  C. 
to  commence  after  the  End  and  Determination  of  the  firft  Leafe  by  whatever  Manner,  and  then 
k-afes  to  the  firft  LefTee  for  30  Years,  it  feems  that  the  Leafe  of  C.  fhall  not  commence  prefent- 
ly, becaufe  there  is  nothing  which  extinguishes  or  avoids  the  Leafe  but  only  the  taking  of  the 
fecond  Eftate,  and  here  the  Leafe  of  C.  is  an  Impediment  to  the  Commencement  of  the  fecond 
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Eftate,  becaufehis  Leafe  is  to  commence  before  ir,  for  which  Reafon  it  feems  that  the  firft  Leafe 
continues  and  is  not  determined. 

341.  a  A  Parfon  leafes  for  20  Years  to  A.  and  the  Patron  and  Ordinary  confirm  it  for  10  Years, 
it  feems  that  inafmuch  as  k  is  one  entire  Thing,  it  cannot  be  confirmed  in  Part  only,  but  the  Con- 
firmation fhall  go  to  the  whole,  as  the  Confirmation  of  the  Diffeizee  to  the  Diffeizor ;  tamcn 
quaere,  for  the  Affent  of  the  Patron  cannot  be  refembled  to  that. 

342.  Tenant  for  Life  leafes  for  Life,  Remainder  to  his  leffor  and  a  Stranger  in  Fee,  are  they 
Jointenants,  or  how  fhall  it  enure?  It  feems  that  the  Stranger  fhall  take  the  whole,  for  he  can- 
not give  a  Fee  in  any  Part  to  him  who  had  the  Fee  before,  b  as  if  ihe  Tenant  in  Tail  enfeoffs  the 
Donor,  he  does  not  give  him  the  Fee,  and  then  forafmuch  as  the  Leffor  fhall  take  nothing,  the 
other  fhall  take  the  whole.  As  if  one  Jointenant  enfeoffs  his  Companion  and  a  Stranger,  the 
Stranger  fhall  take  the  whole.  And  if  in  the  principal  Cafe  he  had  made  a  Leafe  pur  autervie, 
Remainder  ut  fupra,  there  perhaps  it  would  have  enured  jointly ;  but  here  the  Limitation  of  the 
Fee  made  the  Wrong,  and  it  cannot  be  a  Wrong  where  it  was  limited  to  him  that  had  it  before, 
and  here  it  is  for  the  Benefit  of  the  Leffor,  if  the  other  fhould  take  the  whole,  for  then  his 
Action  remains,  yet  if  he  brings  his  Action  for  the  whole,  it  is  a  Difagreement  to  the 
whole. 

343.  Feoffee  upon  Condition,  after  the  Condition  broken,  is  diffeized  by  two,  and  the  Feoffor 
releafes  to  one  of  them,  quaere  how  it  fhall  enure,  whether  to  purge  the  mean  Diffeizin,  or  to 
enure  by  Way  of  Entry  and  Feoffment  for  the  whole,  or  otherwife. 

344.  A  Legacy  is  bequeathed  to  J.  S.  and  the  Executor  delivers  it  upon  Condition,  the  Queftion 
is,  if  it  be  good  ;  it  feems  not. 

345.  Tenant  in  Tail  of  a  Seigniory  purchafes  the  Tenancy,  and  thereof,  before  the  Statute 
of  Quia  emptores  terrarum,  makes  a  Feoffment,  rendering  a  new  Rent,  and  dies,  having  Iffue, 
it  feems  that  the  Iffue  fhall  not  have  Election  to  have  the  one  Seigniory  or  the  other,  but  muff  of 
Neceffity  have  the  latter  Seigniory,  for  that  fufpends  the  former.  As  if  the  Lord  in  Tail  pur- 
chafes theMefnalty  in  Fee,  the  Iffue  of  him  in  whom  both  are  fufpended  cannot  diftrain  for  the 
Rent  of  the  Seigniory,  and  chufe  to  have  it  by  Defcent,  for  the  Mefnalty  by  Defcent  caft  upon 
him  is  not  waivable,  for,  notwithftanding  any  Act  which  he  may  do  to  waive  it,  yet  the  Free- 
hold and  the  Fee  remain  in  him  before  any  other  has  it  by  Pernancy,  but  it  feems  that  if  any  one 
takes  it  before  the  Iffue  does  any  Aft  to  fhew  that  he  will  diffent  to  it,  then  he  may  diftrain  for 
the  Seigniory,  but  not  after.  As  if  Tenant  in  Tail  of  a  Seigniory  purchafes  the  Tenancy,  and 
dies,  the  Iffue  may  diftrain,  if  any  other  enters  into  the  Land  before  him,  but  if  he  enters,  and 
then  another  oufts  him,  he  cannot  afterwards  diftrain  for  the  Seigniory.  So  in  the  other  Cafe 
the,Seigniory  newly  referved  is  as  a  Mefnalty,  and  therefore  the  Election  of  the  Seigniory  can- 
not be  waived  of  that  Mefnalty.  But  if  the  new  Seigniory  had  defcended  to  the  eldeft  Son,  and 
the  Seigniory  in  Tail  to  the  fecond  Son  as  Heir  in  Tail  to  his  Father  and  Mother,  there  the 
eldeft  Son  fhould  have  been  Mefne,  and  the  youngeft  might  have  diftrained ;  but  if  the  fecond 
Son  was  Tenant  in  Tail  of  the  Seigniory,  as  aforeiaid,  (and  for  Defaulc  of  fuch  Iffue  begotten 
on  the  Body  of  the  Hufband  and  Wife,  the  Remainder  to  the  right  Heirs  of  the  Body  of  the 
Father)  and  afterwards  the  Father  makes  the  new  Seigniory,  there  the  Seigniory  in  Tail  is  ut- 
terly extinct,  and  the  Tenant  is  difebarged  of  it  for  ever,  Caufa  patet.  And  this  is  a  good  Cafe 
for  Argument. 

346.  If  Tenant  in  Tail  of  a  Manor,  to  which  a  Villain  is  regardant,  leafes  to  the  Villain  for 
21  Years,  rendering  Rent,  according  to  the  Statute  of  32  H.  8.  and  dies  within  the  Term,  the 
Queftion  is,  if  the  Iffue  being  remitted  to  the  Freehold  of  his  Villain  may  enter  into  the  Manor, 
and  ouft  the  Villain.  And  herein  it  is  to  be  confidered  that  if  the  Statute  fhall  be  intended  to 
reach  to  the  Eftate  demifed,  he  fhall  not  avoid  it,  but  if  there  be  any  other  Imperfection  in  any 
Refpect  or  Title,  then  he  well  may. 

347.  If  A.  dies,  having  two  Daughters,  and  the  eldeft  gives  Land  to  the  youngeft,  and  to 
the  Heirs  of  the  Body  of  the  Father  begotten,  it  feems  that  an  Eftate  for  Life  only  paffes,  be- 
caufe  the  Donor  is  one  of  the  Heirs,  and  it  cannot  be  an  Intail  in  her  of  her  own  making,  and 
it  cannot  enure  to  the  other,  becaufe  fhe  is  not  Heir,  but  half  Heir  only,  and  therefore  foraf- 
much as  the  Name  is  entire,  fhe  cannot  take  the  Eftate ;  but  if  it  had  been  given  to  the  youngeft 
Son,  the  eideft  being  born  out  of  the  Realm,  fuch  Gift  fhould  have  gone  to  him. 

348.  The  Iffue  in  Tail  within  Age,  having  Caufe  of  Formedon,  accepts  of  the  Difcontinuee 
a  Bargain  and  Sale  by  Deed  inrolled,  it  feems  that  he  fhall  not  be  remitted,  as  he  fhould  upon  a 
Feoffment,  becaufe  he  is  in  by  Reafon  of  the  Poffefiion  conveyed  to  Ufe,  which  he  fhall  have 
in  the  fame  Degree  as  he  had  the  Ufe.  So,  it  feems,  if  he  be  within  Age  at  the  Time  of  the 
Bargain  and  Sale,  and  the  other  dies,  and  afterwards  the  Deed  is  inrolled,  he  fhall  never  be 
remitted. 

349.  The  Debtee  and  another  are  made  Executors  to  the  Debtor,  the  Debtee  recovers  againft 
the  other,  and  afterwards  adminifters  with  the  other  who  proved  the  Teftament,  and  afterwards 
fues  Execution  by  Scire  facias,  if  the  other  fhall  have  an  Audita  querela,  and  if  it  fhall  be  fued 
in  his  Name  only,  or  if  the  Property  fhall  be  altered  in  the  Recoveror,  or  if  the  Execution  be~ 
difcharged,  or  how  it  fhall  enure  ?  And  it  feems  that  nothing  can  flay  the  Execution,  but 
by  the  Execution  the  Property  fhall  not  be  changed,  but  he  fhall  have  it  to  the  Ufe  of  the 
Teftator. 

350.  a  A.  feized  in  Fee  takes  a  Wife,  and  grants  a  Rent-Charge,  and  afterwards  aliens,  and 
takes  back  an  Eftate  in  Fee  or  in  Tail,  and  dies  feized,  and  his  Wife  recovers  in  DoAer  by  Red- 

dition, 
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dition,  and  afterwards  fhe  furmifes  that  the  Flufbanddied  feized,  and  prays  a  Writ  to  enquire  of 
the  Damages,  as  appears  in  14  H.  8.  6.  in  a  Writ  of  Dower,  it  feems  that  (he  fhall  hold  the 
the  Land  charged,  tor  by  her  Prayer  fhe  has  admitted  herfelf  dowable  of  the  fecond  Eftate,  be- 
caufe  of  the  firfb  Eftate  preceding  the  Grant  whereof  fhe  was  dowable  her  Hufoand  did  not  die 
feized,  fo  that,  fhe  has  eftopped  herfelf. 

351.  Land  is  given  to  a  Man  and  a  Feme-fole,  and  to  the  Heirs  of  the  Eody  of  the  Woman 
begotten  by  the  Man,  they  intermarry,  and  have  IfTue,  and  afterwards  the  Hufband  aliens  the 
Moiety,  and  dies,  and  then  the  IfTue  dies  without  IfTue,  the  Queftion  is,  if  the  Wife  may  enter 
into  the  Moiety  for  a  Forfeiture,  or  not,  fince  fhe  could  not  enter  at  the  Time  of  the  Alienation, 
and  alfo  fhe  is  now  Tenant  in  Tail  after  Poflibility,  in  which  Cafe  fhe  has  but  a  Freehold  in 
Remainder,  as  fhe  had  before  ;  but  otherwife  if  her  Eftate  had  been  in  Tail  in  Remainder  after 
the  Eftate,  45  AJf.  pi.  6. 

352.  If  the  Son  be  Tenant  in  Tail,  Remainder  to  the  Father  in  Fee,  and  the  Father  is  bound 
in  a  Statute  merchant,  and  dies,fo  that  the  Remainder  defcends  upon  the  Son,  and  he  aliens  in  Fee, 
or  fuffers  a  common  Recovery,  the  Land  fhall  be  bound  to  Execution  prefently.  As  if  the  Lord 
recovers  in  a  Cejfavit  againft  fuch  Tenant  in  Tail,  the  Remainder  over  being  charged,  the 
Lord  fhall  hold  jit  charged  prefendy  to  the  Execution  of  a  Statute  acknowledged  by  him  in 
Remainder,  as  it  fhall  be  to  the  Grant  of  a  Rent  by  him,  although  it  was  not  liable  as  a  Re- 
mainder. 

353.  The  Cafe  between  *  Auftinand  Baker  had  this  Point,  viz.  £  Tenant  in  Tail  leafed  for  36 
Years,  and  died,  the  King,  being  Donor,  had  referved  Chivalry,  and  this  was  found  by  Office,  n5'.v{.65'w 
and  that  the  Heir  was  of  full   Age,  whereby  he  fued  Livery,  and  afterwards  the  Fleir  accepted  pl°wd.  560. 
the  Rent,  and  the  Queftion   was,  if  the  Leafe  was  avoided,  or  not,  fo  that  the   Acceptance  of  J.s.  p.  Co. 
the  Rene  mould  not  bind  the  IfTue.     And  it  was  faid  not,  becaufe  the  Primer-Seizin  of  the  King  Lltt" 46' a' 
fhall  not  take  away  the  Election  of  the  IfTue,  who  perhaps  had  more  Benefit  by  the  Rent  than 

by  the  Land,  which  might  be  greater,  in  which  Cafe  the  LefTee  could  not  waive  the  Land  after 
the  Land  defcended  to  the  IfTue.     And  if  Tenant  in   Tail  takes  a  Wife,  and  afterwards  makes 
a  Leafe  ut  fupra,  and  the  Wife  is  endowed  of  the  third  Part,  now  fhe  fhall  avoid   the  Leafe  for 
her  Time,  but  if  fhe  dies  during  the  Term,  the  LefTee  fhall  have  the  Term   againft  the  Heir,-  if 
the  LefTee  enters,  and   pays  the  Rent  to  the  IfTue,  and  he  accepts  it.     And  if  Tenant  in  Tail 
Jeafes  for  Years,  and  afterwards  takes  a  Wife,  and  dies  without  IfTue,  and  the  Donor'  enters, 
now  the  Leafe  is  avoided,  but  if  the  Wife  recovers  in  Dower,  the  LefTee  fhall  re-enter,  and  re- 
tain the  third  Part  againft  the  Wife  being  Tenant  in  Dower,  for  fince   fhe  claims  the  Eftate  as 
upon  the  Continuance  of  the  Tail,  fhe  fhall  not  be  received  to  fay  ag.iinft  the  LefTee  that  the 
Tail  is  determined,  becaufe  her  Dower  maintains  Parcel  of  the  Eftate- Tail,  and  her  Dower  is 
younger  than  the  Leafe,  and  therefore  the  Leafe  fhall  be  preferred.     But  if  the  Patron  grants 
the  next  Avoidance,  and  afterwards   he  and  the  Parfon  and  Ordinary  make  a  Leafe  for  Years, 
and  the  Incumbent  dies,  he  who  comes  in  by  the  Grantee   fhall  avoid  the  Leafe,  and  it  fhall  not 
be  good  againft  the  third  Incumbent,  becaufe  the  whole  Inheritance  in  the  Thing  is  void  by  the 
Entry  of  the   fecond   Incumbent ;  fo  that  this  is  like  the  Cafe  in   17  Ed.  3.  52.  where  the  Huf- 
band entered  into  the  Land  whereof  the  Wife  levied  a  Fine  as  a  Feme-fole,  and  there  the  whole 
Inheritance  was  revoked,  fo  here,  although   the  King  fhall  avoid  it,  it  is  not  determined   againft 
the  Heir.     Another  Point  in  the  faid  Cafe  of  Aujiin  and  Baker  was  this,  viz.  *  if  the  King  fhall  *  Vide  piowd. 
avoid  it,  where  the  IfTue  in  Tail  who   accepts  the  Rent  is  attainted  of  Treafon.     And  this  was  s6°- 
refembled  to  the  Cafe  where  the  IfTue  levies  a  Fine  with  Proclamations  to  the  King,  thereby  the 
IfTues  are  barred,  but  the  King  fhall  be  in  as  a  Purchafer,  and  not  as  in  his  Reverter.     For  if  the 
Grandfather  is  Tenant  in  Tail,  and  the  Father  is   attainted  of  Treafon,  and  executed,  the  Son 
fhall  inherit  the  Tail  as  Heir  to  the  Grandfather,  and  the  IfTues  are  not  difabled  as   if  the  Father 
had  been  a  Baftard.     And  it  was  faid  that  if  the  Tenant  in  Tail  had  entered  into  Religion,  the 
King  fhould  not  have  avoided  the  Leafe  before  made,  although  it  is  now  become  as  a   Reverter, 
if  he  who  enters  has  not  IfTue.     But  as  to  this  Point,  Note  that  the  Cafe  was  ruled  for  the  King, 
and  againft  the  Lefiee,  as  appears  in  f  Walfingham,%  Cafe.  t  PWd.  M 

354.  Tenant  for  Life  leafes  for  Fears,  upon  Condition  to  have  the  Land  for  the  Life  of  tht-^ra' 
Tenant  for  Life,  the  LefTee  dies,  his  Executors  perform  the  Condition,  yet  the  Freehold  fhall 
not  accrue  to  them,  for  when  the  LefTee  for  Years  died,  the  Condition  was  gone,  for  the  Exe- 
cutors are  not  able  to  perform  a  Condition  to  encreafe  a  Freehold,  as  they  may  a  Condition  to 
encreafe  a  Term,  becaufe  the  one  is  teftamentary,  and  the  other  not,  and  therefore  the  Executors 
are  privy  to  the  one,  and  not  to  the  other. 

355.  Tenant  for  Life  of  a  Seigniory  purchafes  the  Tenancy  pur  auter  vie,  if  the  Lord  releafes 
to  him  and  his  Heirs  all  his  Right  in  the  Tenancy,  this  feems  to  enure  by  Way  of  Extinguifh- 
ment,  but  if  he  releafes  to  him  and  his  Heirs  all  his  Right  in  the  Seigniory,  this  fhall  enure  as 
an  Enlargement  of  the  Seigniory.  So  if  the  Mefne  being  a  Woman  intermarries  with  the  Te- 
nant, and  the  Lord  releafes  to  the  Wife  and  her  Heirs  all  his  Right  in  the  Seigniory,  this  fhall 
enure  as  an  Extinguishment  of  the  Seigniory  only,  and  not  of  the  Mefnalty  ;  but  if  he  had 
releafed  to  the  Hufband  all  the  Right  which  he  had  in  the  Seigniory,  or  in  the  Tenancy,  both 
the  Mefnalty  and  Seigniory  had  been  extinct  •,  but  a  Releafe  to  the  Wife  of  all  his  Right  in  the 
Tenancy  had  been  void  •,  but  if  the  Lord  had  releafed  to  the  Hufband  and  Wife  all  his  Right 
in  the  Seigniory,  quare  thereof,  and  it  feems  that  it  would  have  extinguifhed  only  the  Seigniory, 
and  not  the  Mefnalty. 

6  356; 
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cited  in  the 
Margin 


356.  If  the  Lord  brings  an  Affize  of  the  Seigniory   againft  the  DifFeizorof  the  Tenancy,  as 
ao-ainft  a  Deforceor,  as  before,  and  pending  the  fame  the  Diffeizee  enters,  &c. 

2$j.  Tenant  in  Tail,  Remainder  to  his  right  Heirs,  leafes   to   the  Iflue   within   Age;    upon 
Condition  to  have  Fee,  and  at  full  Age  during  the  Term  he  performs  the  Condition,  and  after- 
wards grants  a  Rent-Charge,  and  the  Grantee  is   feized  and  difTeized,  and  brings  an  Affize    and 
pending  the  fame  the  tenant  in  Tail  dies,  it  feems  that  the  Affize,  which  was   Well  purchafed 
is  now  abated  by  the  Remitter,  although  the   Performance   of  the    Condition  was  at  full  Ao-e' 
becaufe  the  Contract,  which  was  the   Ground  of  the  Matter,  was   during  the    Minority.     As'if 
an  Infant  delivers  a  Deed    as  an  Efcrow   to  be  delivered  as   his  Deed  when   he  comes  to  his  full 
Age,  and  receives  the  Money  of  the  Party  to  whom,  &c.  yet  he   fhall  avoid   the  Deed.     And 
Debt  by  Executors  fhall  be  in  theDetinet  only,  although  it    be  for  Arrearages  after  the  Death 
of  the  Teftator;  fo  fhall  it  be  againft  Auditors  affigned  to  Executors  for  an  Account  due  to  the 
Teftator.     The  other  Matter   in  the  principal  Caie  is,  that  inafmuch  as  he  himfelf  has  charo-ed 
the  Reverfion,  and  fo  has  agreed  to   the   Livery  upon  the  Difcontinuance  of  the  Tail,  yet  it 
feems  that  he  fhall  avoid  the  Charge,  as  well  as  in  the  Cafe  where  he   himfelf,   upon  a  Purchafc 
during  the  Minority,  takes  the  Iflues  at  full  Age  in  the  Life  of  the  Father,  which  is  an  Acree- 
ment  in  Law  to  the  firft  Livery, 
a  s.  p.  Piowd.       358.  a  A  Rent  is  granted  in  Fee  out  of  Land  upon  Condition  to  ceafe   durino-  the  Nonage 
s^Andfce    °^  every  Heir  within  Age,  the  Grantee  dies,' his  Heir  within  Age,  it  is  adjudged°in   24  Ed.   %. 
the  Books  there  and  5  Ed.  2.  Fitz.  Dower  143.  that  the  Wife  of  the  Grantee  fhall  recover  Dow^r,   but  Execu- 
tion fhall  be  ftayed ;  and  fee  the  Cafes  of  12  Ed.  3.   and  22  Ed.  3.  Fitz.  Condition  1  r,   12.     But 
Note,  in  all  the  Books  the  Writ  of  Dower   was   brought  againft  the  Tenant   of  the  Land,   and 
therefore  it  feems  that  if  fhe  recovers   againft  the   Heir   within  Age,  and   the  Heir  afterwards 
dies  without  Heir,  the  Tenant  of  the  Land   fhall  falfify   the    Recovery,  becaufe  it  is  not  duly 
recovered.     Alfo  from  hence  it  feems  that  the  Wife  of  the  Heir  who  dies  within   A°-e  fhall  not 
have  Dower,  any  more   than  the  Wife  of  a  Grantee  of  Rent  to  commence  Anno  domini  ic6o. 
fhall,  where  the  Grantee  dies  before  the  Day,  and  yet  his  Heir  fhall  inherit  after' the  Day.     So 
if  the  Condition  is,   that,  during  the  Efyowfals  of  every   Heir,  the    Rent  fhall  ceafe,  there  no 
Wife  (hall  be  endowed,  and   the  Reafon  is,  becaufe  the  levying  of  the  Rent   is  not   fufpended 
but  the  Fee  is  fufpended  during  that  Time,  for  if  it  was  not,  the  Wife  in  the  firft   Cafe  fhould 
have  Dower  againft  the  Heir,  and  not  againft  the  Tenant  cf  the  Land,  but  the  Fee  fhall  ceafe 
during  the  Time.     As  if  a  Man  makes   a  Feoffment   upon  Condition  that,  if  the   Rent  be   be- 
hind, he  fhall   enter   and  retain   the  Land,  there   no  Wife  of  the  Feoffee  taken  after  fuch  Re- 
tainer (hall  ever  have  Dower,  becaufe  the  Fee  is  defeated  for  the  Time,  and  the   Land   dtfeends 
to  the  Heir  of  the  Feoffor,  and  his  Executors  fhall  not  have  it ;  Quare  if  the  Rent  b-  not 
gone,  and  note  the  Cafe  of  30  Ed.  3.  7.  where  Debt  upon  fuch  Retainer  lies  againft  Leffee  for 
Life,  which  proves,  ut  fupra,  and   there  if  he   dies,  the  Land    (hall  defcend   to    his  Fleir,  and 
an  Occupant  (hall    not   have   it.     Notwithftanding  all  this,  the  Wife  in  the  firft  Cafe  fhall  be 
endowed,  for  the  Condition  determines  the  Rent,  as  if  the  Grantee  had  died  without  Heir,  and 
it  is  not  as  if  the  Condition  had   taken   it  away  with  Relation,  for   there   is   no  Relation  here 
quod  note,  for  it   is  a  fine   Point.     And   it  is  put  in  the  Cafes  before,  that  if  the  Grantee  <?rants 
over  his  Rent,  and   the  Tenant  attorns,  the    Rent   fhall  not  ceafe   during  the   Minority   of  the 
Affignee,  and  it  is  the  Folly  of  the  Tenant  that  he  would  attorn. 

35g.  If  a  Recovery  is  had  againft  Tenant  for  Life  upon  a  falfe  Oath,  and  he  in  Reverfion 
dies  without  Heir,  and  then  the  Tenant  for  Life  brings  Attaint,  and  reveries  the  Oath  and  the 
Judgment,  the  Queftion  is,  to  whom  the  Reverfion  is  recovered. 

360.  If  the  Mulier  Daughter  and  Baftard  Dj tighter  make  Partition,  and  the  Baftard  dies 
feized  without  Iffue,  the  Lord  (hall  have  no  Efcheat,  for  if  the  Lord  would  fay  that,  becaufe 
fhe  was  a  Baftard,  he  (hall  have  the  Efcheat,  the  Mulier  fhould  fay  againft  him  that  (he  herfelf 
is  a  Mulier,  and  therefore  entire  Tenant  in  Law  ;  and  if  the  Lord  would  fay  that  they  made 
Partition,  whereby  the  Mulier  had  admitted  her  to  be  inheritable,  and  fo  would  take  benefit  of 
the  Conclufion,  then  the  Mulier  fhould  fay  again,  "  'tis  true  I  admitted  her  to  be  my  Sifter  and 
"  confequently  fhe  did  not  die  without  Fleir,  for  I,  being  her  Sifter,  fhall  be  her  Heir,"  and  fo 
the  Lord  is  cltarly  eftopped  every  Way. 
l^.'h.'K  361.  b  A   Man  leafes  for  Years,  Remainder  in  Fee,  and   makes  Livery   to  the  LelTee  within 

the  View,  this  Livery  is  not  good  to  him  in  Remainder,  becaufe  it  (hall  never  ferve  but  for 
Litt°ntrawa  s  *"m  who  takes  it.  c  And  if  there  are  two  Lefiees  lor  Years,  Remainder  over  in  Fee,  and 
thatif  itismade  Livery  is  made  to  the  one  only,  many  think  that  this  is  not  good  to  the  Remainder  over  in  Fee. 
Leffee  ""the  d  ^°  ^  lt  's  made  to  one  Attorney,  where  there  are  two  jointly.  And  if  a  Leafebe  made  to  A.  and 
Name  of  both,  B.  upon  Condition  that,  if  A.  does  fuch  an  Aft,  he  (hall  have  Fee,  and  Livery  is  made  to  B. 
toveft1tbheSOOd   on'y>  this  will  not  enlarge  the  Eftate  of  A.  for  he  that  took  the  Livery  has  no  Privity  with  the 

Remainder  ;         Other,  aS   tO  that. 

"romthe'ca're  36 1 •    A-  being  f«z«l   of  Rent  in   Fee    grants  it    to  B.   for    20   Years   from   the   Time   of 

of  twojoint      the  Attornment,  and  dies,  and  afterwards  the  Tenant  attorns,  the  Queftion  is,  if  it  is  a  v00A 

Attorniestore-    r;r-nt.  ^  -        ° 

ceive  Livery  for    ^Hint. 

another,  and  363.  A  Man  devifes  certain  Rent  out  of  the  Manor  of  Dale  to  his  Wife  for  Life,  in  Confi- 

tdxmeof  them    deration  that  fhe  (hall  have  no  Jointure,  and  dies,  and  the  Wife   recovers  by  Default  in  Dower 
only.  the  third  Part  of  the  Land,  (he  iha'l  have  the  entire  Rent  out  of  the  two  Part?,  becaufe  the  Re- 

■is.p.Co.Litt.  covery  is  upon  good  Title,  for  a  Devife  cannot  be  averred  to  be  for  a  Jointure  within  the  Statute 
of  27  H.  8.  becaufe  at  that  Time  neither  Land  nor  Rent  were  devifeable,  and  forafmuch  as 
(he  was  difcovert  when  the  Devife  took  Effect,  therefore  it  is  out  of  the  Words  and  Equity  of  the 

Ad, 


b  S.  P.  Co.  Litt. 
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Aft,  caufa  qua  fupra,  and  then  feeing  that  the  Title  to  the  Land  has  a  Relation  higher  than  the 
Title  to  the  Rent,  the  whole  Rent  fhall  remain. 

364.  If  two  Jointenants  make  a  Feoffment,  with  a  Letter  of  Attorney  to  make  Livery,  and 
one  of  them  makes  a  Feoffment  and  Livery  in  Perfon,  it  feems  that  this  is  a  Countermand  of 
the  entire  Livery,  becaufe  the  Letter  of  Attorney  was  not  feveral  for  each  of  them,  but  joint 
for  them  both,  and  therefore  being  countermanded  by  the  one  it   fhall  be  void  as   to  the 

*6$.  A.  devifes  Land  to  one  for  Life,  Remainder  to  him  who  fhall  be  his  firft  Son;  Re- 
mainder in  Fee,  and  dies,  and  the  Tenant  for  Life  aliens  in  Fee,  if  he  in  Remainder  hi 
Fee   may   enter    for    the   Forfeiture,    becaufe    the   mean    Remainder   feems    clearly   to    be 

good. 

366.  The  Donor  diffeizes  the  Tenant  in  Tail,  and  dies,  the  Tenant  in  Tail  and  the  Heir 
who  is  in  by  Defcent  leaie  to  the  Iffue  within  Age  for  Life,  Remainder  in  Fee,  the  Tenant  in 
Tail  dies,  although  the  Iffue  is  remitted,  yet  it  feems  that  the  Remainder  in  Fee  fhall  be  good, 
becaufe  Livery  was  once  made,  and  the  Remitter  came  fubfequent  to  it.  As  if  the  Leffor  dif- 
feizes his  Tenant  for  Life,  and  leafes  to  a  Stranger  for  the  Life  of  the  DilTeizee,  Remainder 
in  Fee,  and  the  Diffeizee  enters,  yet  he  to  whom  the  Fee  was  limited  fhall  hold  it,  but  in  both 
Cafes  it  is  a  Reverfion,  and  no  Remainder,  ^uare  the  firft  Cafe. 

367.  There  are  two  Jointenants  in  Fee  of  a  Rent-Charge,  a  Stranger  takes  it  to  the  Ufe  of 
J.  S.  one  of  them  releafes  to  the  Pernor,  and  the  other  releafes  to  the  Tenant,  now  if  by 
the  laft  Releafe  he  fhall  be  deemed  in  Poffeffion  ab  initio,  then  the  firft  Releafe  to  the  Pernor 
is  void,  becaufe  the  Poffeffion  of  one  is  the  Poffeffion  of  both,  and  many  think  that  here  fhall 
be  an  Eleftion  afterwards,  as  if  he  had  granted  his  Part  to  a  Stranger.  And  fo  if  two  Dif- 
feizors  o-rant  a  Rent-Charge,  and  the  Diffeizee  releafes  to  one  of  them,  he  fhall  hold  the  whole 
difchar^ed,  for,  as  to  the  Grant  of  the  other,  by  this  Releafe  it  is  difcharged,  and  the  Grant 
beino-but  one  fhall  be  void  in  all  or  good  in  all,  and  then  the  Pernor  fhall  hold  it  fubjeft  to  the 
Agreement  of  J.  S. 

368.  Grandfather,  Father,  and  Son  Jointenants,  the  Grandfather  grants  a  Rent-Charge  iri 
Fee  to  the  Father  upon  Condition,  who  grants  it  to  the  Son  and  his  Wife,  the  Grandfather 
releafes  to  the  Father  and  Son,  and  the  Son  dies,  the  Condition  is  broken,  and  the  Grand- 
father claims  the  Rent,  it  feems  that  the  Wife  fhall  hold  it  difcharged  of  the  Condition,  if  the 
Poffeffion  of  the  Son  (her  Hufband)  fhall  be  an  Attornment  in  Law  •,  but  it  feems  that  it  fhall 
not,  for  his  Attornment  alone  without  the  Attornment  of  the  Father,  who  was  a  Jointenant, 
is  not  fufficient,  becaufe  both  ought  to  attorn :  But  if  the  Grandfather  fhould  have  the  Rent 
a°-ain  for  the  Breach  of  the  Condition,  then  he  fhould  be  in  of  his  own  Grant,  and  fhould  be 
both  Grantor  and  Grantee.  But  if  the  Father  had  died  in  the  Life  of  the  Son,  it  feems  that  ic 
would  have  been  a  good  Attornment  in  Law. 

369.  A  Man  has  three  Daughters,  viz.  two  by  one  Venter,  and  the  third  by  another  Ven- 
ter, the  youngeft,  being  feized  of  three  Acres,  each  of  equal  Value,  grants  a  Rent  of  3  s.  to 
•the  Father  in  Fee,  and  afterwards  enfeoffs  the  fecond  Daughter  of  one  Acre,  who  dies  without 
Iffue,  fo  that  it  defcends  to  the  eldeft,  and  afterwards  the  Father  dies,  now  the  eldeft  fhall  have 
the  Rent,  but  if  the  fecond  Daughter  had  enfeoffed  the  eldeft  of  the  Acre,  then  fhe  fhould  have 
had  nothing  •,  for  in  the  firft  Cafe  fhe  has  the  Land  by  Defcent  and  the  Rent  alfo,    in  which 
Cafe  by  the  Defcent  of  the  Land  the  Rent  fhall  be  apportioned,  but  in  the  other  Cafe  fhe  has  the 
Land  byPurchafe,  in  which  Cafe  the  Rent-Charge  fhall  be  extinct,  whether  fhe  has  the  Rent  by  De- 
fcent, or  not,  and  whether  the  Purchafe  was  before  the  Defcent,  or  after.  And  if  a  Man  has  a  Rent- 
Charo-e  of  20  s.  out  of  20  Acres,  each  of  equal  Value,"  and  one  of  the  Acres  defcends  to  his  Wife,  it 
feemsTthat  the  whole  Rent  is  fufpended,  for  it  cannot  be  apportioned  when  he  is  feized  of  Part 
of  the  Land  in  auter  droit,  but  if  fhe  dies,  and  he  is  Tenant  by  the  Curtefy,  it  fhall  be  appor- 
tioned, becaufe  the  Land  continues  in  him  by   the  Aft  of  the  Law,  which  is  equal  to  a  De- 
fcent.    And  if  the  Rent  be  in  Tail,  and  Part  of  the  Land  defcends  to  him  in  Fee,  or  if  the 
Rent  be  in  Fee,  and  Part  of  the  Land   defcends  to  him  in  Tail,    there  fhall  be   no   Appor- 
tionment. 

370.  If  Land  be  given  to  four,  habendum  the  one   Moiety  to  the  firft  two  in  Fee,  and  the 
other  Moiety  to  the  fecond  two  in  Fee,  with  a  Letter  of  Attorney  to  make  Livery  to  the  firft, 
to  make  Livery  to  the  other  according  to  the  Form  of  the  Deed,  who  makes  Livery  to  the  other, 
if  the  Livery  be  good  to  receive  it  thereby,  then  it  feems  that  they  fhall  be  Jointenants  of  the 
Freehold,  and  the  one  fhall  have  the  Moiety,  viz.  the  fourth  Part  of  the  whole,  in  Jointure 
with  the  one,  and  the  other  the  fourth  Part  with  the  other.     But  if  he  fays,  habendum  the  third 
Part  to  each,  they  fhall  be  Tenants  in  common  of  the  Freehold,  becaufe   there  each   has  the 
whole  Inheritance,  as  he  hath  in  the  Poffeffion.     And  this  is  like  the  Cafe  in  Littleton,  and  as 
if  a  Man  leafes  to  four,  habendum  the  one  Moiety  to  the  firft  two,  and  the  other  Moiety  to  the 
other  two  in  Fee,  there  the  firft  two  are  Tenants  in  common  with  the  other  two,  and  yet  be- 
tween thcmfelves  they  are  not.  Tenants  in  common,  and  fo  are  the  laft  two  :  As  if  two  Tenants 
in  common  die,  leaving   each  two  Daughters,  the  Sifters,  as  to  themfelves,  are  Parceners  of 
the  Moieties,  but  they  are  Tenants  in  common  of  the  Entirety.     And  in  the  laft  Cafe  but  one  two 
Precipes  quod  reddat  fhall  be  fued   againft   the  four,  and  for  the  four,  but  for  the  two,  a  joint 
Precipe  fhall  be  fued  againft  them  and  for  them.     And  if  the  Father  has  Iffue  two  Daughters 
his   Heirs,    and  leafes   Land  to    them    two   for  their  Lives,    and    dies,    fo   that  the   Rever- 
fion defcends  to  them,    and  one   of  them  dies,  the  other  fhall  not  have  the  whole  by  Survivor- 
fhip,  becaufe  the  joint  Inheritance  merged  the  joint  Freehold,  but  in  thefe  Cafes  each  has  his 
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Part,  that  is,  the  Inheritance  is  equal  to  his  Part  of  the  Freehold  ;  but  in  the  firft  Cafe  the  joint 
Gift  gives  to  each  the  third  Part  of  the  whole,  and  when  he  limits  the  Moiety  to,  the  firft  two, 
the  firft  of  that  Moiety  has  but  the  fourth  Part  of  the  whole,  which  is  lefs  than  the  Part  li*- 
mited  before  the  habendum,  and  therefore  it  cannot,  for  the  Repugnancy,  take  away  the  Join- 
ture of  the  Freehold,  but  the  Inheritance  is  feveral,  viz.  the  one  Moiety  is  in  Jointure  to  the 
firft  two,  and  the  other  to  the  other  two,  fo  that  if  the  firft  dies,  the  others  are  in  Jointure  of 
the  entire  Freehold,  the  Moiety  being  to  the  one,  and  the  other  to  him  and  the  other  in  Fee  not 
executed,  and  if  the  fecond  dies  firft,  the  other  two  fhall  be  Tenants  in  common  of  the  Fee  and 
Freehold,  for  their  feveral  Fees  in  common  merge  the  join*:  Freehold,  as  if  it  had  been  firft  fo 
appointed,  as  in  Cafe  of  a  Defcent  to  two  Tenants  in  common  of  the  Freehold,  they  are  entire 
Parceners  of  the  PolTeffion.  Quzre  tamen,  for  Littleton  *  fays  that  if  Land  is  given  to  two, 
and  to  their  Heirs  of  their  two  Bodies,  they  are  Jointenants  of  the  Freehold,  and  have  feve- 
ral Inheritances. 

371.  a  If  a  Man  leafes  a  Houfe  for  Years  to  an  Alien,  upon  Condition  to  have  Fee,  and 
afterwards  he  is  made  a  Denizen,  and  has  a  Licenfe  to  purchafe,  and  then  performs  the  Con- 
dition, it  feems  that  the  King  fhall  not  have  the  Fee,  becaufe,  it  has  not  Relation,  as  to  the  de- 
vefting  of  the  Fee,  further  than  the  Performance  of  the  Condition,  although  for  avoidino-  of 
Charges  and  Incumbrances  it  has  a  higher  RetrofpecT:.  For  if  the  Land  is  held  of  the  King,  and 
the  Party  has  no  Licenfe  in  fuch  Cafe,  and  between  the  Leafe  and  the  Performance  of  the  Con- 
dition he  has  a  Pardon  for  Alienation,  yet  he  fhall  pay  a  Fine.  b  And  if,  in  the  mean  Time 
between  the  Grant  of  a  Reverfion  to  an  Alien  and  Attornment,  he  is  made  a  Denizen,  the  Kino- 
fhall  not  have  the  Land.  And  if  an  Alien  Diffeizor  be  made  a  Denizen,  the  King  fhall  not  have 
the  Land,  if  the  Diffeizee  afterwards  releafes  to  him;, but  if  the  Alien  be  the  Feoffee  of  the 
Diffeizor,  it  fhall  beotherwife,  the  Reafon  whereof  is,  it  is  a  new  Purchafe  in  the  one  Cafe,  and 
but  an  Extinguifhment  of  a  Right  in  the  other.  And  it  feems  that  the  Iffue  of  fuch  Alien, 
born  within  the  Realm,  fhall  be  in  Ward,  during  the  Life  of  the  Alien,  for  Land  defcended 
to  him  on  the  Part  of  his  Mother,  if  he  be  not  Heir  apparent.  And  a  Man  born  in  England 
cannot  make  himfelf  Heir  in  fpecial  Tail  to  a  Hufband  and  Wife,  whereof  the  one  is  an  Alien, 
nor  fhall  he  have  an  Appeal  of  the  Death  of  fuch  Father  or  Moiher  Alien.  But  if  a  Man  de- 
vifes  Land  to  an  Alien,  and  he  is  made  a  Denizen,  and  afterwards  the  Devifor  dies,  there  he 
fhall  take  it  clearly,  for  the  whole  takes  Effect  after  the  Death  of  the  Devifor.  But  in  the 
principal  Cafe,  if  upon  Office  finding  the  whole  Matter,  the  Leafe  fhould  be  adjudged  in  the 
King  from  the  Beginning  by  Relation,  the  Condition  would  be  taken  away,  and  then  he  could 
not  acquire  a  Fee  by  his  Performance  of  it.  c  But  many  think  that  an  Alien  has  Capacity  to 
purchafe  a  Leafe  for  Years  of  a  Houfe  for  the  Necefiity  of  Habitation,  but  not  a  Leafe  for 
Years  of  Land,  nor  the  Freehold  of  a  Houfe.  d  And  if  a  Man  being  feized  in  Fee  takes  an  Alien 
to  Wife,  and  afterwards  makes  a  Feoffment,  and  then  fhe  is  made  a  Denizen,  and  after  that  the 
Hufband  dies,  fhe  fhall  never  have  any  Dower. 

372.  If  A.  grants  a  Rent-feck  to  B.  and  afterwards  grants  to  him  by  Deed  that  he  may 
diftrain  in  the  fame  Land,  and  then  B.  brings  a  Writ  of  Annuity,  the  Queftion  is,  if  he 
may  afterwards  d^ftrain  for  it.     And   herein   it  is  to   be  feen  whether  it  be  one  Rent,  or  two 

Rents. 

373.  The  King  is  feized  of  a  Manor,  A.  intrudes  into  an  Acre  Parcel  of  it,  and  builds  a 
Houfe,  the  King  aliens  the  Manor,  A.  continues,  and  dies  feized,  the  Queftion  is,  what  Re- 
medy the  Alienee  has.  It  feems  that  by  the  Intrufion  and  Building  A.  has  not  gained  any 
e  Eftateor  Poffeffon,  for  he  is  not  able  to  have  an  f  Action  of  Trefpafs  againft  a  Stranger,  E  and 
an  Intrufion  does  not  lie  with  Continuance,  ex  quo  fequitur  that  the  Continuance  after  the  Patent 
fealed  and  delivered  gained  an  Eft  ate  in  Fee,  and  confequcntly  a  Defcent  to  the  Heir,  and  the 
Patentee  cannot  have  a  Scire  facias  upon  the  Patent,  nor  a  Writ  of  Right,  nor  any  other  Action, 
inafmuch  as  he  had  not  Efplees  nor  PofTeflion,  fo  that  peradventure  it  will  be  a  Title,  in  which 
Cafe  the  Defcent  fhall  not  take  away  his  Entry  ;  as  if  Land  be  devifed  to  J.  S.  and  a  Stranger 
abates,  and  dies,  the  Devifee  may  enter,  becaufe  he  has  no  Action. 

374.  If  a  Bifhop  makes  a  Grant  in  Fee  to  the  King  by  Deed,  which  is  confirmed  by  Dean 
and  Chapter,  and  the  Deed  of  the  Bifhop  is  inrolled,  and  the  other  not,  it  feems  that  it  fhall 
bind  the  Succeffor,  for  the  Affent  is  to  the  Deed  of  the  Bifhop,  not  as  a  Confirmation,  as 
an  Abbot  may  make  Livery,  where  it  is  the  Deed  of  the  Abbot  and  Convent,  fo  in  this 
Care  of  the  Affent,  the  Bifhop  may  deliver  the  Deed  of  him  and  the  Dean  and  Chap- 
ter. 

375.  A.  leafes  for  40  Years,  provided  that  if  J.  S.  dies  within  the  Term,  then  the  Term 
fhall  only  be  for  20  Years,  J.  S.  dies  at  the  End  of  24  Years,  the  Leffor  brings  a  Writ  of 
Waft  in  the  tenuit  for  Waft  done  between  the  2 2d  and  23d  Years,  it  feems  to  be  maintain- 
able, becaufe  he  was  Leffee  for  Years  at  the  Time  of  the  Waft  done,  for  the  Leafe  not  beinc 
determined  until  the  Death  of  J.  S.  in  the  mean  Time  it  is  a  Term.  And  fome  think  that  if 
a  Rent  be  granted  for  40  Years  with  fuch  Condition  ut  fupra,  and  he  dies  utfupra,  the  Tenant 
of  the  Land  may  have  a  Writ  of  Account  for  the  Rent  received  after  the  20  Years,  for  now  upon 
the  Matter  the  Grant  ended  after  20  Years. 

376.  If  a  Man  commits  Felony,  and  the  Lord  grants  his  Seigniory,  and  afterwards  the 
Man  makes  a  Feoffment  upon  Condition,  and  is  attainted,  and  has  a  Charter  of  Pardon,  and 
then  re-enters  for  the  Condition  broken,  and  dies,  the  Queftion  is,  if  the  Occupant,  or  the 
Iffue,  or  the  Lord,  fhall  have  the  Land. 
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enter  upon  him,   although  in  the  mean  Time  the  b  Iffue  fhall  be  Tenant  in  Tail,  for  no  other  t>w4  Jones  io> ; 

Eftate  can  defcend  to  the  Iffue  but  that  whereof  the  Anceftor  died  feized,  and  becaufe  he  hath  an 

Eftate  tail,  in  the   mean  Time  it  fhall  defcend  to  his  Iffue  ;  but  when  he  who  had  Right  to  the 

Tail  was  out  of  Poffeffion  of  the  Tail,  as  Sir  Rice  Manxel  was  here  and  as  Vouchee  had  Judgment 

to  recover  in  Value,  there  although  he  afterwards  comes  to  the  Land,  and  dies  feized,  he  fhall 

hold  the  Eftate  whereof  his  Anceftor  died  feized,  and  fhall  not  be  remitted  to  the  Eftate-tail,  for 

that  was  bound,  and   he  was  out  of  Poffeffion  thereof,  and  therefore  no  Matter  ex  poflfaclo 

fhall  caufe  him  to  be  remitted  to  it.     So  that  there  is  a  Diverfity  when  he  who  had  Right  to  the 

Eftate-tail  is  in  Poffeffion   thereof,  and   when  he  is   out   of  Poffeffion  of  it.      And  although 

the  Vouchee  has  no  Land  to  render  in  Value,  this  is  not  material  in  any  Cafe,  for  if  he  afterwards 

comes  to  Land,  it  may  be  rendered  in  Value,  and  therefore  becaufe  of  the  Poffibility  of  Affets  the 

Tail  is  bound  as  well  as  it  is  with  prefent  Affets,  and  this  is  clear  and  without  Queftion. 

Wherefore  upon  the  whole  Matter  it  feems  to  me  that  the  ancient  Tail  is  bound  in  the  whole, 
viz.  as  well  of  that  Part  which  Philip  Bennet  held  for  Life,  as  for  the  Refidue,  and  that  Edward 
Manxel  the  Defendant  fhall  never  be  remitted  to  fuch  Part  any  more  than  to  the  Refidue,  and  that 
the  other  Tail  in  Ufe  is  not  bound,  nor  the  Feoffees  thereof,  for  the  Caufes  before  fhewn. 

Note  that  afterwards,  viz.  the  $th  Day  of  February  in  the  Term  of  St.  Hillary  in  the  yth  Tear  of ' Nm  k«e. 
the  Reign  of  our  f aid  Lady  the  Queen,  the  faid  Complainants  prayed  in  the  Chancery  to  be  difmijfed  at 
the  Common  Law,  as  appears  by  an  Order  entered  in  the  Book  called  the  Regifter  of  Orders  and  Decrees 
made  in  the  Chancery,  which  Prayer  of  the  Complainants  feemed  to  that  Court  to  be  reafonable,  but  becaufe 
the  Defendant  was  then  abfent,  the  Court  gave  him  a  Day  until  the  firjl  Day  in  Eafter  Term  then  next 
following,  to  fhew  Caufe  why  the  Complainants  fhould  not  be  difmijfed  according  to  their  Prayer,  and  it 
was  thereupon  further  ordered  that  if  the  Defendant  then  failed,  the  Complainants  fhould  be  difmijfed,  and 
that  in  the  mean  Time  it  fhould  be  lawful  for  the  Complainants  to  enter  or  commence  any  Suit  or  Atlion 
at  the  Common  Law  againft  the  Defendant  for  or  concerning  the  Matter  in  Queftion,  if  the  Grand 
Sefftons  fhould  be  held  in  the  mean  Time  before  the  Juftices  of  Affize  in  the  County  of  Glamorgan. 
From  whence  it  may  be  collected,  that  although  the  Matter  was  not  certainly  adjudged  for  the  Com- 
plainants, yet,  as  it  feems,  both  the  Court  and  the  Complainants  had  a  great  Opinion  that  they  could  be 
aided  by  the  Common  Law.  But  inquire  the  Arguments  of  others  made  in  this  Matter ",  and  what  %vas 
the  End  and  Succejs  thereof,  for  it  is  very  ufeful  and  neceffary  to  be  known. 
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Abatement  of  Writs. 

PLEAS    in  Abatement  of   Writs  ought  to  be  cer- 
tain, Pages  33   56 
Where  a    Recovery    by    nient  dedire     upon   eigne 
Title  pending  the  Writ  is  no  Plea  in  Abatement,     55 
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84,  85.  vide  264 
If  there  may  be  a  Demurrer  in  Abatement  of  the  Writ, 

73 

Writs  abateable  if  the  Chancellor  exceeds  his  Authority, 
or  unduly  executes  it,  in  awarding  them,  74. 

Writ  abateable  for  Partiality  in  the  Sheriff,  ibid. 

Where  a  mif-recital  of  any  Thing  /hall  abate  a  Writ,  and 
where  not,  83,84, 

Where  the  Writ  fhall  abate  by  Reafon  of  Falfhood,  or  be- 
ing ill-grounded,  84 

Where  a  Writ  fliall  abate  for  the  mif-recital  of  that  which 
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To  what  Pleas  in  Abatement  of  an  Afiize  the  Demandant 
fhall  anfwer  fpecially,  and  to  what  not,  ibid. 

By  what  Entry  into  Land,  pending  a  Suit,  the  Writ  fhall 
or  fhall  not  be  abated,  02,  03 

Where  the  Death  of  Ceftuy  que  vie,  pending  a  Writ  againft 
Tenant  pur  auter  vie,  fhall  not  abate  the  Writ  until  an  Entry 
made  by  the  Leffor,  no 

Where  in  an  A&ion  againft  Executors,  the  Death  of  one 
fhall  abate  the  Writ,  1 86 

Where  Surplufage  fhall  not  abate  a  Writ,  199 

Where  the  Writ  fhall  abate,  when  the  Plaintiff  lays  his 
Demand  for  more  than  he  has  a  Right  to,  424 

Where  two  feveral  Writs  being  returned  at  the  fame  Day, 
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Abeyance. 

Where  a  Remainder  fhall  be  in  Abeyance,  25.  29.  35-  554. 

556.  563 

Where  an  Effate-tail  fhall  be  in  Abeyance,  35 

Where  Tenant  in   Tail  makes  a  Feoffment  in  Fee,    or 

where  he  grants  over  all  his  Efface,  the  Effate-tail  fhall  not 

be  in  Abeyance  during  the  Life  of  the  Tenant  in  Tail,  and 

why,  556-  561.  563 

To  what  Purpofe  and  Intent  Things  fhall  be  in  Abeyance, 

556 
For  whofe  Benefit  and  Advantage  Things  fhall  be  in  Abey- 
ance, and  for  whofe  not.  563 
The  Property  of  Goods  and  Chattels  cannot  pafs  in  Abey- 
ance, 564. 
A                                                                          AccUance. 


it 
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Acceptance. 


Where  Acceptance  of  Rent  of  the  particular  Tenant  fhall 
be  an  Aflent  to  him  in  Remainder,  fo  that  the  Leffor  fhall 
never  ouft  him  afterwards,  5+6 

Accejfary.     See  Principal. 
Accord.     See  ArUtrement. 

Accord  without  Execution  not  pleadable  in  Bar  to  Tref- 
pafs,  5>  6 

Action  of  Debt  does  not  lie  after  the  Day  upon  fuch  exe- 
cutory Accord,  ^  5 

An  Accord,  which  does  not  import  any  Satisfaction  for 
the  Wrong  done,  is  not  good,  ibid. 

Where  there  is  an  Accord  to  do  divers  Things,  it  is  not 
pleadable  in  Bar  to  an  Action,  unlefs  it  be  executed  in  the 
whole,  and  not  in  Part  only,   before  the  Action  brought,     1 1 

Account. 

Where  upon  Accountants  being  found  in  Arrears  before 
Auditors,  the  Auditors  fhall  commit  them  to  Prifon  prefently, 
or  never,  1 7 

Where  Adminiftrators  fhall  have  Account  as  well  as  Exe- 
cutors, 53 

Lay  not  againft  Executors  at  Common  Law,  unlefs  for 
the  King  only,  320.  322 

Does  not  lie  againft  a  Difleizor,  or  other  wrong  Doer,  542 

Actions,  real,  perfonal,    &c. 

What  is  the  End  and  Effect  of  every  Action,  36 

A  perfonal  Action  once  fufpended  is  difcharged  for  ever, 

ibid.  184 
An  Action  real  does  not  lie  but  againft  him  that  has  a 
Freehold,  .       ,  87 

Action,  how  defined,  484 

In  what  County  the  Action  fhall  be  brought  upon  an  An- 
nuity granted  in  one  County  by  a  Prebendary  of  a  Cathe- 
dral Church  in  another  County,  529,  530 

Actions  on  the  Cafe. 


Where  Agreements,  which  are  not  reduced  to  Certainty  by 
the  Parties,  fhall  only  be  deemed  a  vain  Communication  and 
Difcourfe,  and  not  fuch  an  Agreement  as  will  fupport  an 
Action,  7 

Where  the  Word  (Agreement)  fhall  include  every  Agree- 


ment, as  an  Agreement  on  Condition, 


8.  f4. 


17 
How  many  Sorts  of  Agreements  there  are  in  the  Law,      8 
Where  a  Confent  to  a  Ravifher  fhall  be  called  an  Agree- 
ment, ibid. 
Agreements  executory,  how  divided,  9 
Where  Agreements,  upon  which  no  Remedy  is  given,  are 
void  in  Law,  and  fhall  not  be  good  in  Bar,                            II 
Where  Agreements  conditional   fhall  be  good  after  the 
Condition  is  performed,   but  not  before,                              ibid. 
It's  Difinition,  and  whence  derived,                            13    17" 
Where  an  Agreement  upon  Condition  fhall  not  be  pleaded, 
unlefs  it  is  fhewn  to  be  fulfilled,                                             14 
W  here  a  Freehold  may  pals  from  one  to  another  by  an 
Affent,  or  Agreement,                                                     27.  31 
Where  the  fpecial  Agreement  of  every   Man  fhall   alter 
the  Courfe  of  the  Law,                                                          29 
Where  an  Agreement  becoming  impoffible,   by  the  Act  of 
God,  or    other  Accident,  to  be  performed  according  to  the 
Words,  fhall  be  performed  as   near  the  Intent  as  may  be, 

290.  291 

Where  an  Agreement  fhall  be  diflblved  and  determined  by 

the  Death   of  the  Perfon  to  whom  the  Thing  was  agreed  to 

be  done,  and  where  not,  290 

Where  an  Agreement  fhall  not  be  faid   to  be  performed, 

although  the  Words  of  it  are  fatisfied,  if  the  Intent  is  not, 

291 

How  many  Ways  Agreements  may  be  made,  308 

What  Agreements  fhall  bind  without  Confideration,  and 

what  not,  3o8>  3°9 

Aid. 

Where  Aid  fhall  be  had  of  the  King  before  Iffue  joined, 
though  it  be  not  of  Lands  which  he  holds  in  Right  of  his 
Crown,  216.  221 

Where  Parfon  praying  in  Aid  of  Patron  and  Ordinary 
fhall  fay,  loci  illius  Ordinarily  277 


Alienation. 


Procefs  of  Outlawry  lay   not  herein,  until  the  Statute  of         At  what  Time  the  King  fhould  have  in  Fee  the 


19  H.  7.  cap.  9. 


228     holden  of  him,  for  an  Alienation  without  Licenfe, 


Land 
322 


Additions. 


Amercement.     See  furors. 


Muft  be  given  in  Indictments  as  well  as  other  Actions, 

236.  240 

Adminijirator.     See  Executors. 

Admiral. 

If  he  holds  Plea  of  a  Thing  done  within  the  Body  of  a 
County,  it  is  void,  and  coram  non  judice,  37 

Ad  terminum  qui  prateriit. 

The  Commencement  and  End  of  the  Leafe  muft  be  exprefs- 
ed  herein,  -   274 

Advoivfon. 

An  Advowfon  may  pafs  by  the  Grant  of  a  Church,  I  $7 
The  Nomination  of  an  Advowfon,  and  the  Advowfon  it- 

felf,  are  in  effect  the  fame  Thing,  157.  529.  542 

Where  an  Advowfon  appendant  fhall  pafs  by  a  Grant  of  a 

Manor,  without   fpecial  Words,   and  where  not,    238,  239 

243-  33° 
Agreement. 

Every  Agreement  ought  to  be  full  and  complear,  and 
either  executed  with  a  Recompence,  or  fo  certain  as  to  give 
a  Remedy  for  a  Recompence,  elfe  it  is  only  a  nude  Com- 
munication, 5.  1 1 

Where  Agreements  which  are  at  firft  incertain,  but  may 
be  reduced  to  Certainty  by  collateral  Circumftances,  fhall 
countervail  a  certain  Agreement  from  the  Beginning,     6.  17 


Where"  the  Tenant   in  a  Formedon  comes  the  firft  Day, 
and  renders  the  Land,  he  fhall  not  be  amerced,  41 


Annuity. 


/ 


Annuity  pro  confilio  bnpendendo,  the  Grantee  fhall  have  a 
Writ  of  Annuity,  without  fhewing  that  he  has  given  Coun- 
fel,  32 

In  a  Grant  of  an  Annuity,  it  is  the  Part  of  the  Grantor 
to  offer  the  Annuity  at  the  Day,  71 

Where  an  Annuity  fhall  ceafe  by  the  Default  of  the  Gran- 
tee to  do  the  Thing  for  which  it  was  granted,  134.  456 

Annuity  pro  conjdio  impendendo  is  granted  to  one  who  has 
divers  Faculties,  in  what  Faculty  the  Counfel  fhall  be  given, 

160 

Annuity  granted  by  reafon  of  an  Office  is  determinable 
with  the  Office,  161.  381 

Where  an  Annuity  is  granted,  payable  at  two  Days  year- 
ly, and  the  Day  laft  named  comes  firft,  how  it  fhall  be  paid, 

172 

How  an  Annuity  may  be  granted  by  the  King,  192 

Where  an  Annuity,  granted  for  Service  to  be  done  to  a 
Stranger,  fhall  be  determinable  by  the  Non  feafance  of  the 
Service,  as  well  as  if  the  Service  was  appointed  to  be  done 
to  the  Grantor  himfelf,  ,   455 

Where  an  Annuity  granted  to  one  for  Life,  for  Service  to 
bef  done,  fhall  not  be  determined  by  the  Death  of  the  Gran- 
tor, or  of  him  to  whom  the  Service  is  to  be  done,  but  the 
Grantee  fhall  hold  it  for  his  Life,  ^ 

Where  an  Annuity  granted  by  a  Prebendary  before  In- 
duction is  not  good  to  charge  the  Prebend,  •  5?8 
b                                                                  Appeal. 
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Appeal. 

Where  an  Appeal  againft  many  (hall  hot  abate,  when 
one  of  the  Apellees  was  dead  before  the  Writ  purchafed,   98 

The  Count  in  every  Appeal  againft  Principals,  is,  that  every 
Principal  wounded  the  Party,  and  ftruck  him  mortally,  but 
thefe  are  but  Words  of  Form,  I0Ci 

What  the  Defendant  in  Appeal  fhall  forfeit,  if  he  be  killed, 
or  only  overcome  by  the  Appellor  in  Battle,     260,  261,  262 

Father  is  killed,  who  mail  bring  the  Appeal,  304 

The  ancient  Method  of  Execution  in-  an  Appeal  of 
Murder,  3°& 

appendant  and  Appurtenant. 

Land  cannot  be  appurtenant  to  a  Meffuage,  in  the  true 
and  proper  Nature  of  an  Appurtenance,  8s.  108.  170 

Where  a  Thing  in  Reverfion  may  be  Parcel  of,  or  appen- 
dant to,  a  Thing  in  Poffeffion,  but  not  e  contra,  103 

What  Thing  may  be  appendant  or  appurtenant  to,  or 
Parcel  of,  another  Thing,  and  what  not,  i68,  169, 170 

Where  an  Averment  cannot  make  that  to  be  appurtenant, 
which  the  Law  will  not  fuffer  to  be  appurtenant,  1 70 

Where  the  Word  (appertaining)  fhall  be  taken  in  the  Senfe 
of  (ufually  occupied  with)  or  (lying  to),  170,  171 

Where  a  Franchife,  or  Advowfon,  which  is  appendant  to 
a  Manor,  fhall  pafs  from  the  King  by  a  Grant  of  the  Manor, 
without  fpecial  Words,  and  where  not,     238,  239.  243.  330 

Where  Things  which  are  appurtenant  to  others  cannot 
be  granted  away,  nor  fevered  from  the  Things  to  which  they 
are  appurtenant,  3^x 

Appropriation. 

What  fhall  be  a  good  Appropriation,  495-  jot 

Who  is  capable  of  an  Appropriation  by  the  Common  Law, 
and  who  not,  49 ^ 

The  Effect  and  Defign  of  k  ih  it's  original  Inflitution, 

ibid. 

To  what  Perfons  Appropriations  were  made  at  firft,  and  to 
whom  afterwards  by  the  Corruption  of  the  Times,     4  96,  497 

Not  grantable  over,  ibid. 

Difappropriated  by  the  Diflblution  of  the  Corporation  to 
which  they  are  appropriated,  497-  5QI 

Vicar  devifed  to  fupply  the  Defects  in  the  Perfons  to  whom 
Appropriations  were  made,  497 

What  Perfons  ought  to  afTent  to  them,-  497,  498 

Appropriations  made  by  the  Pope  alone,  as  Supreme  Ordi- 
nary, formerly  good,  ibid. 

Where  the  King   may  make   it  without  the  Ordinary, 

498 

How  the  Right  and  Inheritance  of  the  Patron  is  affected 

by  it,  _  jb'd* 

Where  an  Appropriation  is  made  without  the  King's 
Licence,  what  is  the  Confequence,  499 

At  what  Time  it  may  be  made,  499,  500 

What  is  the  Nature,  Effeit,  and  Operation  of  an  Appro- 
priation when  the  Church  is  full,  500 
At  what  Time  a  Corporation,   to  which  a  Church  is  ap- 
propriated, cannot  make  a  Leafe  for  years  of  the  Rectory, 

ibid. 

No  Difappropriation  of  a  Church    by  Ufurpation    upon 

theParfon  Imparfonee,  500,  501 

Difappropriated  by  Prefentation,  501 

Cannot  be  difappropriated  by  any  tortious  Act  againft  the 

Will  of  the  Parfon  Imparfonee,  ibid. 

Where  a  Corporation  is  feized  of  a  Manor,  to  which  an 

Advowfon  is  appendant,  and  the  Church   is  appropriated  to 

them,  and  they   make  a  Feoffment  or  Leafe  of  the  Manor 

cum  perfinentiis,   if  this  fhall  difappropriate  the  Church,  ibid. 

If  neceffary  to  have  exprefs  Words  in  an  Appropriation  to 

a  Corporation  to  make  them  Parfons,  or  if  they  may  be  ex- 

preffed  by  Periphrafts,  5oij5°3 

Arbitrement. 

An  Arbitrement  without  Execution  pleadable  in  Bar  to 
Trefpafs,  _     ° 

Debt  lies  at  the  Day  upon  fuch  an  Award,  ibid. 

An  Award  of  an  Acre  of  Land  not  good  in  Bar  of  an  Ac- 
tion, unlefs  delivered,  Ji 

How  an  Arbitrement  fhall  be  travcrfed,  9S 


Where  upon  a  joint  Submiffion  to  Arbitration,  between 
two  of  the  one  Part,  and  one  of  the  other  Part,  the  Arbitra- 
tors may  make  an  Award  diftributively  between  the  one 
Party  and  either  of  the  other  two  feverally  by  himfelf  of 
the  other  Part,  289 

Arbitrement  made  upon  a  Thing  not  refer'd  is  void,    396 

Archdeacon. 

Only  the  Minifter  of  the  Bifhop,  and  to  what  Purpofe,  528 
Cannot  induct  a  Prebendj  528,  529 

Arraignment. 

He  that  is  indicted  for  being  prefent  and  abetting  a  Felony 
may  be  arraigned,  though  he  that  did  the  Fact  itfelf  is  not 
attainted,  97>  98»  l0° 

Where  there  are  many  Principals,  fome  of  whom  are  pre- 
fent, and  fome  abfent,  and  one  is  indicted  as  Acceffary  to 
them  all,  his  Arraignment  fhall  be  ftaid,  until  he  may  be  ar- 
raigned as  Acceffary  to  them  all  at  once,  and  why,        98,  99 

In  fuch  Cafe,  if  he  is  arraigned  as  Acceffary  to  thofe  who 
are  prefent,  and  is  acquitted,  may  he  be  afterwards  arraigned  as 
Acceffary  to  the  felt  who  are  abfent,  in  Cafe  they  fhould  be 
taken,  arraigned,  and  attainted,  99 

If  refpiting  the  Arraignment  in  fuch  Cafe  is  Matter  of 
Difcretion  in  the  Court,  or  of  Neceffity,  ibid. 

Arfon. 

One  malicioufly  intends  to  burn  the  Houfe  of  A.  only, 
and  in  burning  it  the  Houfe  of  B.  happens  to  be  burnt,  the 
burning  of  the  Houfe  of  B.  is  Felony,  475 


Afets. 

Where  a  Leafe  for  Years  recovered  by  the  Executor,  by 
reafon  of  a  Covenant  made  to  the  Teftator,  fhall  be  Affets 
in  his  Hands,  292 

Shall  never  be  faid  to  be  wanting  in  the  Crown,  457 

AJfigns,  Alignment. 

Where  the  Word  (Affigns),  being  taken  in  the  Senfe  of  a 
Limitation,  fhall  be  merely  nugatory  and  void,  287 

Leafe  to  a  Man  for  fo  many  Years  in  certain  fhall  go  to 
his  Affigns,  as  well  as  if  it  had  been  leafed  to  him  and  his 
Allans,  ibld- 

Where  an  Affignee  fhall  vouch  by  reafon  of  a  Warranty 

ibid. 

The  different  Senfes  of  the  Word  (AJfigns),         287,  288 

Affigns  in  Deed,  and  Affigns  in  Law,  and  who  are  fuch, 

288 

Afize. 

Moil:  expeditious  Suit  in  the  Law,  75.  89 

All  Pleas,  or  Things,  that  tend  to  retard  or  abate  Affizes, 
abhorred  in  the  Law,  75-  ^9 

At  what  Time  a  Writ  of  Affize  may  be  directed  to  the 
Coroners,  upon  a  Surmife  by  the  Plaintiff  that  the  Sheriff  is 
his  Coufin,  .  76 

In  Affize  the  Panel  is  made  the  firft  Day,  ibid. 

In  Affize  againft  many,  what  Pleas  fhall  not  abate  the 
Affize  againft  all,  89,  90 

None  fhall  be  vouched  in  Affize  unlefs  he  be  prefent,       89 

A  Protection  will  not  defend  the  Party  againft  an  Affize, 

ibid. 

Such  Exceptions  as  will  abate  other  Writs  will  not  abate 
Affizes,  if  fo  be  there  is  a  Diffeizor  and  Tenant,  ibid. 

The  Writ,  a'.tho'  general,  fhall  be  intended  to  be  brought 
of  all  that  is  contained  in  the  Plaint,  90 

In  what  refpect  a  Shtare  Impedtt  may  be  refembled  to 
to  an  Affize,  ibui- 

In  what  refpecl:  an  Affize  cannot  be  refembled  to  Trefpafs, 

ibid. 

Affizes  of  frefh  force  purfue  the  Order  and  Pleading  of 
Affizes  at  Common  Law,  ibid. 

Where  upon  a  Plea  in  Abatement  of  the  Affize,  the  Mat- 
ter of  the  Plea  fhall  be  firft  enquired  by  the  Affize,  before 
the  Point  of  Law  arifing  thereupon  fhall  come  in  Debate,  91 

To  what  Pleas  in  Abatement  of  the  Affize  the  De- 
mandant fhall  anfwer  fpecially,   and  to  what  not,  ibid. 

In 
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In  Affize  one  may  not  appear  as  Bailiff  to  a  Corporation 

without  a  Warrant  in  Writing,  9* 

Where  a  Writ  of  Certificate  of  Affize  fhall  be  had,        92 

If  Termor  is  oufted,  he  inReverfion  may  have  Affize,  191 

AJfumpfit. 

Every  Contract  executory  is  an  AJfumpfit  in  itfelf,  182 

Attainder. 

By  Defcent  of  the  Crown  upon  a  Perfon  attainted,  the 
Attainter  is  ipfofafio  void,  •  238.  244 

Lands  fhall  not  efcheat  for  Felony,  nor  the  Wife's  Dower 
be  loft,  nor  the  Blood  be  corrupted,  without  an  Attainder  in 
Fact,  260,  261 

Where  Goods  and  Chattels  fhall  be  forfeited  without  At- 
tainder in  Fact,  260 

Where  the  Law  will  fupply  the  Want  of  an  Attainder  by 
other  Means,  to  work  a  Forfeiture  of  Lands  or  Goods,  when 
an  Attainder  in  Fact  cannot  be  had,  260.  263 

If  a  Subject  is  flain  in  the  Field  in  War  againft  the  King, 
this  is  an  Attainder  in  Fact,  without  any  Thing  further,  262 

Where  an  Attainder  fhall  be  void,  and  coram  non  judice, 
by  reafon  of  an  Error,  or  Mifrecital,  in  the  Commiffion  un- 
der which  it  was  done,  39°-  393-  394 

Where  an  Attainder  may  be  falfified  by  Plea,  without  Writ 
of  Error,  _  ^  394,  395,  396 

Cannot  be  twice  for  the  fame  Offence,  397 

Where  a  Perfon  attainted  may  be  arraigned  for  another  Of- 
fence, and  where  not,  ibid. 

Attaint. 

No  SuperJ&dras  lies  upon  Attaint,  49 

Statutes  which  give  Attaints  not  to  be  extended  by  Equity, 

86 

Where  Attaint  lies  againft  the  Jury,  though  every  Word 

of  the  Verdict  is  true,  292 


Attornment. 

For  what  purpofe  Attornment  was  originally  ordained,    25 
NecefTary  to  the  Grant  of  every  Rent  or  Reverfion,   until 
the  Statute  of  4  C5  5  Anne-,  cap.  16.  31.  153.  196 

Where  a  Surrender  fhall  be  an  Attornment,  87 

If  Attornment  be   pleaded,    the  Place  where  it  was  made 
ought  to  befhewn,  149,  150.  191 

Not  necefiary  in  Contracts  or  Chattels  real,  159 

Where  Attornment  fhall  not  make  more  to  pafs  than   was 
Contained  in  the  Intent  of  the  Grant  upon  which  the  Attorn- 
ment is  made,  344 
Where  a  Reverfion   is  granted  to  a  Man  and  a  Feme-fble, 
-by  Attornment  to  them  after  Marriage,  they  take  no  Moieties, 

483 

A  Reverfion    is   granted   for   Life,    remainder  in  Fee,  the 

A-tturnment  of  the  particular  Tenant  to  the  Grantee  for  Life, 
fhaii.  enure  to  him  in  remainder,  545.  546 


Audita  Querela.  ' 

Where  the  Conufor  is  put  to  an  Audita  Querela  upon  a 
Surmife  which  extinguifhes  the  Recognizance,  72 

Where  it  may  be  returnable  into  Chancery,  ibid. 

One  Feoffee  of  the  Conufor  (if  his  Land  only  is  put  in 
E&iecution)  fhall  have  it  againft  all  the  other  Feoffees,  and 
againft  the  Conufor  alio,  (if  he  has  referved  Part  in  his 
Hands)  to  make  them  contributory  ;.  but  the  Conufor  {hall 
not  have  it  a^.inft  any  of  the  Feoffees  to  make  them  contri- 
butory, if  the  Part  left  in  his  Hands  is  put  in  Execution  for 
the  whole,  %  ibid. 

Authority. 

Where  an  Authority  being  exceeded  fhall  be  wholly  void, 

68 
Where  an  Authority  being  miftaken  fhall  be  void,  and  all 

that  is  done  under  it  erroneous,  390.  ^1    ,q^ 

Where  the  Authority  of  an  Officer  ought  to   be    fhewn, 

and  where  not,  ^g- 

Auihors.     See  Books. 


Averment. 

Where  not  necefTary  to  aver  that  which  of  Neceffity  fhall 

be  intended,  8 

Where  the  Performance  of  a  Condition  fhall  be  averred, 

and  where  not,  25 

Where  the  Life  of  Cejluy  que  vie  fhall  be  averred,  31 

Where  a  fpecial  Averment  of  that  which  is  apparent  is  vain, 

49.  51.55.  81.  87 
Not  necefTary  in  Avowry,  1 63,  342 

Where  it  fhall  not  be  taken  upon  a  Thing  of  no  Effect, 

191:455 

Where  (virtute  cujus)  is  no  pofitive  Averment,  206 

Averment  againft  the  Seal  of  the  Ordinary,  282 

Where  it  needs  not  be  taken  of  a  Matter  which  is  paffed 

and  executed,  and  not  executory,  454.455 

Not  to  be  taken  againft  a  Record,  491 

Avoidance. 

Where  an  Eftate  in  Land  may  be  avoided  ab  initio,  and  yet 
the  Party  not  punifhable  as  a  Trefpaffor  for  the  mean 
Profits  received,  107 

Avowry. 

Where  the  Tenant  fhal  traverfe  the  Seizin  in  Avowry, 
and  where  the  Tenure,  94 

Quantity  of  the  Thing  not  traverfable  in  Avowry,  but  the 
Quality  only,  ibid. 

Avowry  for  Damage-feafant  in  the  Place  which  is  alledg- 
ed  to  be  the  Freehold  of  the  Avowant,  269 

Where  the  Lord  may  avow  upon  his  ancient  Tenant,  and 
not  upon  the  Feoffee  of  his  Tenant,  279 

Where  Notice  given  by  Tenant  for  Life  fhall  be  fuffi- 
cient  for  him  in  Remainder,  to  compel  the  Lord  to  avow  up- 
on him  after  the  Death  of  the  Tenant  for  Life,  546 

Tenant  in  Tail  makes  a  Feoffment  in  Fee,  upon  whom 
fhall  the  Donor  avow,  561 


Bail  and  Mainprize. 

WHAT  Perfons  were  bailable  at  Common  Law,  and 
whatnot,  67 

Where  one  Surety  taken   by  the  Sheriff  upon  Bail  fhail 
not  be  fufficient,      •  69 


What  Payments  made  by  a  Bailiff  of  a  Manor  fhall  be 
allowed  in  his  Account,  and  what  not,  14.  282 

Where  one  may  or  may  not  appear  as  Bailiff  to  a  Corpo- 
ration,  without  a  Warrant  in  Writing,  91 

The  Difference  between  a  Bailiff  in  Affize  and  a  Bailiff  of  a 
Manor,  ibid. 

A  Bailiff  of  a  Manor  fhall  not  have  an  Action  of 
Debt  for  his  Salary  againft  a  Corporation  without  Deed,  ibid. 

For  what  Purpcfe  a  Bailiff  of  a  Manor  may  juftify  cut- 
ting down  Tree's,  and  for  what  not,  283 

Bar.     See  Pleadings,  Day,  'Time. 

Where  a  Bar   is  good,  if  it  is  certain  to  common  Intent, 

26,  28.30,31.  33.  56.  431 

Where  a  Bar  fhall  not  be  good,  if  part  of  the  Subftance 
of  it  is  omitted  ;  but  when  Things  of  fpecial  Intendment, 
and  not  of.  general  Intendment,  are  omitted,  it  may  be  good, 

27>  31 

What  are  the  Purpofes  for  which  a  Plea  in  Bar  is  made,   28 

Where  Bars  are   good  to  a  common  Intent,  that  common 

Intent  fhall  not  be  fuch  an  Intent  as  ftands  indifferent,  but  fuch 

as  hath  a  more  vehement  Prefumption  than  any  other  Intent, 

.  31 

Ne  dona  pas,  a  good  Bar  in  a  Formedon,  ibid. 

Where  in  Debt  upon  an  Obligation,  a  Releafe  bearing 
date  after  the  Obligation  is  not  a  good  Bar,  unlefs  it  be  fhewn 
that  it  was  delivered  after  the  Obligation,  ibid. 

Where  he  that  pleads  in  Bar  is  prefcribed  to  a  certain 
Time,  he  ought  to  fhew  the  Day  of  his  Act  certainly  ;  as 
he  that  pleads  in  Ear  by  Entry  for  Mortmain,  he  that  jufti- 
fies  for  Common  between  fuch  and  fuch  a  Day,  and  he  that 
juttifies  by  Licence,  Warrant,  or  Authority,  33 

3  A  Releafe 
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A  Releafe  generally  is  no  Bar  in  Trefpafs,  46 

-Difference  "between  Pleas  in  Bar  and  Replications  as  to 

Certainty,  5& 

Where  a  Bar  fha!!  not  be  anfwered  argumentatively,  104 
Where  a  Bar  to  one  of  the  Places  only,  in  which  the 

Trefpafs  is  affigned,  is  not  good,  138 

Where  upon  a  falfe  Plea  pleaded  the  Demandant   fhall   be 

barred  of  all  that  he  has  demanded  by  his  Writ,  440 

Bargain  and  Sale. 

What,  3°3 

If  by  a  Bargain  and  Sale  the  Bargainee  may  have  a  Fee 

Simple  without  the  Word  (Heirs),  539 

Baron  and  Feme. 

For  Rejceipl  of  Femes-Covert,     See  Refceipt, 

There  are  no  Moieties  between  Hufband  and  Wife,        58 

259.  483 

The  Agreement  of  the  Hufband  is  an  Agreement  for  him 
and  his  Wife  during  the  Coverture,  I  •  I 

If  a  Hufband  being  feized  of  Lands  in  Tail  in  Right  of 
his  Wife,  makes  a  Feoffment  to  the  Ufe  of  himfelf  and  Wife 
for  Life,  with  Remainder  over,  and  charges  the  Land,  and 
dies,  how  the  Wife  may  avoid  the  Incumbrances  after  his 
Death,  114 

If  Hufband  has  a  Freehold  or  Chattle  real  in  Right  of  his 
Wife,  in  what  Manner  it  fhall  be  pleaded  that  he  is  feized 
or  poffeffed  thereof,  1 9 1 

What  Things  of  the  Wjfe  are  devefted  out  of  her  and 
given  to  the  Hufband  by  the  Inter-marriage,  and  what  not, 

191, 192.  418 

Where  Feme-Coverts  fhall  be  excepted  out  of  the  general 
Words  and  Penalty  of  Statutes,  205 

Hufband  and  Wife  being  Jointenants  of  a  Leafe  for  Years, 
each  takes  the  Whole,  259 

Hufband  and  Wife  Jointenants  of  a  Leafe  for  Years,  the 
Hufband  dies,  the  Wife  claims  by  the  firft  Leffor,  and  not  by 
her  Hufband,  ibid. 

Hufband  and  Wife  Jointenants  of  a  Leafe  for  Years,  the 
Hufband  charges  the  Land,  after  his  death  fhe  fhall  avoid  the 
Charge,  ibid. 

Hufband  aliens  the  Trees  growing  upon  the  Land  which  he 
has  in  Right  of  his  Wife,  and  dies  before  they  are  cut  down, 
the  Alienee  fhall  not  cut  them  down,  ibid. 

Hufband  and  Wife  being  Jointenants  of  a  Leafe  for  Years, 
the  Hufband  may  grant  or  forfeit  the  Term  in   his  life  time, 

260 

Where  Hufband  and  Wife  being  Jointenants  of  aTerm  for 
Years,  and  the  Hufband  dying,  the  Term  in  the  Hands  of 
the  Wife  fhall  be  fubjecl  to  the  Execution  of  the  King  for  a 
Debt  due  to  him  by  the  Hufband,  261.  263.  321. 

Where  a  Leafe  for  Years  made  by  the  Hufband  of  Land 
which  the  W  ife  has  in  Right  of  another  fhall  not  bind  her 
after  his  death,  293,  294 

Htifb-md  may  difpofe  of  the  Chatties  real  or  perfonal  of 
the  Wife  in  his  life  time,  294.  419 

Where  a  Sale  of  Lands  by  the  Wife  to  the  Hufband  fhall 
be  good,  and  where  not,  414 

Where  the  Inter-marriage  fhall  diffolve  the  Jointenancy  of 
a  Chattle  between  a  Keme-Covert  and  a  Stranger,  fo  that 
it  fhall  not  go  to  the  Survivor  of  the  Wife  or  the  Stranger, 
and  where  not,  417,  418 

Where  an  Eftate  of  Inheritance  in  the  Hufband  fhall  not 
extinguifha  Term  for  Years,  which  he  has  in  Right  of  his 
Wife,  417,418 

Where  the  Wife  ought  to  join  with  the  Hufband  in  bring- 
ing an  Ejeclione  fi>  ma,  4 1 8 

By  what  means  the  Hufband  may  difpofe  of  the  Term  of 
his  Wife,  and  by  what  not,  418,  419 

Where  the  Charge  of  the  Hufband  upon  the  Chattle  of  the 
Wife  (hall  not  bind  the  Wife  furviving,  418 

Where  a  Leafe  by  Hufband  and  Wife,  of  the  Land  of  the 
Wife,  (hall  not  bind  her  after  his  Death,  431 

Where  n  t  neceffary  in  pleading  a  Leafe  made  by  Hufband 
and  Wife,  of  the  Land  of  the  Wife,  to  aver  it  to  be  by 
Deed,  or  to  aver  the  Lives  of  them,  ibid. 

Where  a  Feoffment  is  made  with  Warrantry  to  a  Man 
and  a  Feme-fole,  by  Voucher  and  Recovery  in  Value  after 
Marriage  they  (hall  have  no  Moieties,  483 


Where  a  Reverfion  is  granted  to  a  Man  and  a  Feme-fole* 
by  an  Attornment  to  them  after  Marriage  they  have  no 
Moieties,  ibid* 

Bdjlardy. 

How  general  Baftardy  (hall  be  tried,  t^ 

Where  the  dying  feized  of  Baftard  eigne  without  Interrup- 
tion (hall  take  away  the  Right  of  the  Mulier,  and  where 
not,  57 

If  the  dying  feized  of  Baftard  eigne,  during  the  Nonage 
of  Mulier  puijne,  (hall   take  away  the  Right  of  the  Mulier, 

372* 

Battle* 

Where  Brothers  or  Sifters  (hall  not  wage  Battle,  306 

Where  Battle  cannot  be  waged  againft  the  King,  335,  336 
Where  it  cannot  be  waged  againft  the  Citizens  of  London, 

Bijhop. 

A  Bifhop  may  purchafe  to  him  and  to  his  Heirs,  or  to  him 
and  to  his  Succeffors,  as  he  pleafes,  234 

In  what  Capacity  Lands  given  to  a  Bifhop  and  to  his  Heirs 
(hall  veft  in  him,  25O 

Hath  the  Cure  of  the  Souls  of  the  Pari(hioners  within  his 
Diocefe,  457 

Blood. 

Where  a  Perfon  (hall  be  intended  to  be  Coufiri  of  the 

whole  Blood,  if  it  is  not  (hewn  to  the  contrary,  77 

Whether  Male  or  Female  Blood  more  worthy,  444 

How  many  Bloods  a  Man  has  in  him,  445.  448 

1     Bona  Notabilia. 

What  (hall  be  deemed  bona  notabilia,  to  entitle  the  Metros 
politan  to  commit  Adminiftration,  281 

Books. 

Briiton,  contains  many  Errors,  5^ 

Littleton,  the  trueft  and  fureft  Regifter  of  the  Grounds  and 

Principles  of  the  Laws  of  England,  ibid. 

The  Regijler,  the  Foundation  of  the  Law  touching  Writs, 

77 
BraElon  and  G Ian w I  not  Authors  in  the  Law,        357,  358 

Gianvil,  who  he  was,  and  where  he  died,  368 


Canon  Law.     See  Law. 

Cajlle-Gard. 

H  E  Lord  cannot  grant  the  Cafile-gard,  referving  the 
Caftle,  162 

Cathedral  Church. 


T 


If  the  Name  of  the  Saint  of  a  Cathedral  Church  ought 
to  be  alledged  in  Pleading,  529,  530 

Caufa  Matrimonii  prcelocutu 

If  a  Woman  gives  Land  Caufa,  csV.  and  he  will  not 
marry  her,  (he  (hall  have  the  Land  again,  58 

Certainty. 

Where,  upon  a  Gift  of  all  the  Money  in  my  Purfe,  the 
Donee  (hall  not  have  an  Action  for  it,  without  alledging  the 
Certainty  of  it,  ^  14, 

The  Neceffity  of  Certainty  in  all  Conveyances,  25 

Where  Certainty  (hall  be  (hewn  in  Pleading,  and  where 
not,  33 

Where  Certainty  to  every  Intent  is  not  requifite  in  Pleas, 

Where  Certainty  is  requifite  in  Replications,  Titles,  Pleas 
in  Abatement,  and  Eftoppels,  56 

He  that  is  Ador  in  the  Caufe  ought  always  to  alledge 
Certainty,  56,  57 

Where  Certainty  is  requifite  in  Declarations,  84.  193.  202 

b  Whefsi 
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Where  Certainty  ought  to  appear  in  the  Count  or 
Writ,  where  in  the  Replication,  and  where  in  the  Verdict, 

H 

Where  Certainty  fhall  be  (hewn  by  him  who  is  Privy,  or 
when  the  Matter  is  the  Effect  of  the  Action,  85 

Where  Certainty  fhall  not  be  fhewn  by  him  who  is  a 
Stranger,  80,81,84,  8> 

Where  a  Perfon  fhall  not  be  compelled  to  fhew  Certain- 
ty, when  it  does  not  lie  within  his  Knowledge,  or  when  it 
concerns  Things  of   an  infinite  Number,      123.  126,  127 

128.  129 

Where  Certainty  added  to  a  Thing  which  was  certain 
enough  before  fhall  be  of  no  Effect ;  otherwife,  if  the 
Thing  was  incertain  before,  191,  192.  395 

Where  Certainty  is  requifite  in  an  Information  for  the 
King,  ;         _  329 

Where  Certainty  is  not  as  requfite  in  Evidence  as  in  Plead- 
ings, but  that  which  appears  probable  fhall  be  accepted,  and 
why,  411,412 

le/Tavit. 


Cejfa 
Does  not  lie  without  a  Tenure, 

Challenge. 


132 


If  feveral  are  indicted  for  the  fame  Offence  by  one  Indict- 
ment, every  Prifoner  is  allowed  his  Challenge  of  twenty  pe- 
remptorily, 100 

If  but  one  Venire  facias  awarded  to  try  them  all,  Perfons 
challenged  by  one  fhall  be  drawn  againft  all,  and  fo  in  Ap- 
peal, ibid. 

A  good  Chal'enge  to  the  Array,  that  no  Knight  is  returned 
when  a  Peer  of  the  Realm  is  Party,  1 1 7 

A  good  principal  Challenge  in  every  Action  to  fay  that  the 
Juror  is  Brother  or  Coufin  to  one  of  the  Parties,  306 

Where  Coufinage  in  the  Sheriff,  though  in  the  ninth  De- 
gree, fhall  be  a  good  principal  Challenge  to  the  Array,  and 
why,  425,426 

What  fhall  be  good  Limits  to  Challenges  of  Blood,     425 

Champerty. 

In  Champerty  the  Plaintiff  fhall  fhew  the  Certainty  of  the 
firft  Plea,  85 

Feoffment  by  the  Father  to  his  Son  and  Heir,  pending  the 
Suit,   not  Champerty,  88.  304 

Where  it  does  not  lie  upon  Livery  of  Land  after  the  Writ 
purchafed,  465 

Charters. 

Charters  of  Inheritance  in  a  Box  fealed  or  open,  to 
whom  the  Box  fhall  go,  323 

Chattle. 

An  Interejje  termini  is  a  Chattle,  150 

The  Property  of  Chatties  not  fuffered  to  be  in  Sufpence, 

280 
Chatties  real  more  precious  than  Chatties  perfonal,     418 

Civil  Law.     See  Law. 

Coin. 

None  but  the  King  can  put  the  Print  or  Value  upon  Coin, 

316 

Coining  Money  High  Treafon   at  Common  Law,  before 

the  Statute  of   25  Ed.  3.   cap.  2.  ibid. 

Colour. 

Where  Colour  needs  not  be  given  by  the  Defendant, 
though  it  appears  upon  the  Face  of  the  Pleading  that  the 
Plaintiff  has  no  Title,  264 

Collufion. 

The  King  cannot  have  Benefit  of  Collufion  found  gene- 
rally upon  the  Statute  Marlb.  cap.  6.  without  the  fpecial 
Caufe  fhewn,  49 

Where  Collufion  apparent  need  not  be  averred  fpecially, 

ibid. 


CommiJJion. 

Special  Commiflion  iffued  to  determine  in  foreign  County 
an  Indictment  taken  before  Juftices  of  Oyer  and  Terminer 
for  an  Offence  committed  in  prober  County,  385 

Where  an  Error  or  Mifrecital  in  the  Commiflion  fhall 
make  all  the  Proceedings  done  under  it  to  be  void,  and  coram 
nan  judice,  390.  393,  394 

Where  the  Authority  of  Commiffioners  ought  to  be  fhewn, 
and  that  they  acled  agreeabiy  and  purfuant  to  the  Authority 
given  them  by  the  Commiflion,  485 

Common. 

How  Title  muft  be  made  to  Common  granted  de  nwo  out 
of  Land,  89 

A  Grant  of  Common  for  all  Cattle  fhall  not  extend  to 
Beafts  not  commonable,  161 

Condition.     See  Pleadi??gs,  Remainder. 

Where  it  is  fufficient  if  the  Intent  of  a  Condition  is  per- 
formed as  near  as  may  be,  though  the  Words  are  not,     7 

291.  345 

Where  a  Leafe  and  Releafe  fhall  be  a  good  Performance 
of  a  Condition  to  make  a  Feoffment,  7 

Where,  no  Time  being  limited  for  the  Performance  of  a 
Condition,  the  Law  will  leave  it  to  be  done  at  the  Will  of 
him  who  fhall  take  Benefit  by  the  Performance  of  it,  1  6 

Where  a  Condition  fhall  not  be  find  to  be  performed,  al- 
though the  Words  of  it  are  fatisfied,  if  the  Intent  of  it  is 
not  fulfilled,  23.34.291 

Who  fhall  take  Advantage  of  the  Breach  of  a  Condition 
by  the  Common  Law,  24,  25.  34 

Where  none  but  Privies  fhall  fiake  a  new  Eftate  by  Per- 
formance of  a  Condition,  24,  25 

Every,  Condition  is  incertain,  in  that  it  may  be  performed 
or  broken,  2.5 

Where  an  Eftate  is  limited  to  A.  if  B.  die,  &c.  whether 
this  Word  (if)  fhall   beJa  Condition  or  a  Limitation,     25 

32>  ?3 
On  what  fide  a  Condition  fhall  be  fhewn,  where  it  pre- 
cedes the  Thing  demanded,  and  where  it  is  fubfequent  to  it, 
and  goes  in  Defeafance  of  it,  25.  30.  32.  34 

Where  upon  a  Condition  precedent,  the  Eftate  fhall  not 
pafs  out  of  the  Donor  until  the  Condition  is  firft  performed, 

25, 26. 172. 482 

Where  the  Words  of  a  Condition  having   two  Intendments 

fhall  be  taken  moll  ftrongly  againft  him  that  fpeaks  them,  30 

Where  no  Time   being  limited  for  the  Performance  ot  a 

Condition,  the  Party  fhall  have  all  the  Time  during  his  Life 

to  perform  it,  ibid. 

Whether  the  Word  (vellet)  fhall  make  a  Condition,  30.  33 

Conditions  fhall  always  have  a  reafonable  Conftruction, 

Where  Conditions  impofti'ole,  or  againft  Law,  or  repug- 
nant, are  void,  and  the  Obligation  or  Feoffment  to  which 
they  are  annexed  fhall  be  fingle,  32.  34.  133 

Where  a  Feoffment  upon  Condition  not  to  take  the  Pro- 
fits is  fimple,  and  the  Condition  is  void,  32 

Words  which  make  a  Condition  are  properly  fuch  as  re- 
ftrain  the  Thing  given,  33 

Where  the  Word  (if)  fhall  be  taken  as  a  Limitation,  and 
not  as  a  Condition,  when  it  limits  the  Time  when  an  Eftate 
fhall  commence  t  and  tends  to  reftrain  the  Eftate,         ibid.  34 

Every  Condition  is  in  it's  Nature  compulfive,  and  attended 
with  fome  Prejudice  to  the  Parry,  if  it  is  not  performed,  and 
therefore  fuch  Words  as  refer  a  Thing  to  the  free  Choice 
and  Election  of  the  Party  to  do  it,  or  not,  without  Prejudice 
in  either  Cafe,  do  not  make  a  Condition,     33,  34.  138,  139 

By  the  Statute  of  ^l  Hen.  8.  cap.  34.  the  Grantees  and 
Patentees  of  the  King   fhall   take  Advantage  of  Conditions, 

34-  i77»  178 

Where  a  Perfon  fhall  not  take  Benefit  of  the  Breach  of  a 
Condition  without  fhewing  himfelf  able  to  do  it,  34 

Where  a  Freehold  may  pafs  well  enough  by  a  Condition, 
which  is  expreffed  at  the  Time  of  the  Livery,  ibid. 

Where  a  Fine  may  be  levied  upon  Condition,  ibid. 

Where  a  Condition  annexed  to  an  Eftate  fhall  be  broken, 
although  the  Act,  by  which  it  is  broken,  be  defeafible,       55 

Where  the  Reftriction  of  Alienat.on  by  the  Condition  of  a 
Feoffment  is  good,  and  where  repugnant,  77 

Where 
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Where  the  Condition  of  an  Eftate  may  be  pleaded  with- 
out fhewing  what  the  Condition  was,  8 1 

Where  the  Words  (ita  quod,  fo  that)  fhall  not  be  a  Con- 
dition, .  109 

Where  a  Condition,  which  is  referred  to  a  Thing  not  in 
being,  (hall  be  void,  132.  137.  139 

A"" Condition  ought  to  be  referved  by  the  Words  of  him 
v/ho  pans  with  the^Eftate,  and  who  mail  take  Advantage  of 
it  by  Re-entry,  if  it  be  broken,  133,  1 38 

Whether  a  Covenant  and  Grant  by  the  Leffee  that  if  the 
Rent  be  behind,  the  Leafe  fhall  be  void,  {hall  be  a  good  Con- 
dition, 131.  133-  *35-  n&,  13?-  142 

"Where  a  Condition  of  Re-entry  fhall  enure  to  him  by 
whom  it  was  referved,  only  for  fo  much  of  the  Eftate  as  he 
parted  with,  1 33 

Where  a  Man  may  take  Advantage  of  a  Condition  with- 
out Entry  or  Claim,  and  where  not,  ibid. 

Where  upon  a  Condition  broken  for  non-payment  of  Rent, 
Diftrefs,  or  an  Acquittance  at  a  Day  after,  fhall  be  a  good 
Difpenfation,  133;  136 

Where  the  Caufe  of  a  Grant  fhall  amount  to  a  Condition, 

134. 141 

Where  the  Words  (Provifo)  or  (fi  contingat)  fhall  make  a 
Condition,  135-  *38-  '4* 

What  are  conditional  Words,  138 

Where  the  Words  (Provifo  femper)  do  not  make  a  Con- 
dition, 38,  139 

Where  Words,  which  imply  the  Intent  of  the  Parties  to 
be  conditional,  fhall  be  fufficient  to  make  a  Condition,  al- 
though they  are  not  the  ufu:'     /ords,  142 

Where  the  Words,  (i  julvendum,)  or  {ad  erudkndum), 
thai!  make  a  Condition,  142 

Where  the  Word  {return)  fhali  make  a  Condition,      157 

*59 

Grantees    of  Reverfions  of   every  common   Perfon    may 

enter  for  Conditions  broken  by   the  Letter  of  the  Statute  of 
32  Hen.  8.  tap.  34.  _     175,  176 

The  King  may  take  Advantage  of  a  Condition  of  Re- 
entry for  Default  of  Payment  of  Rent  without  any  Demand, 
although  he  holds  the  Land  in  his  natural  Capacity,  213.  243 
A  Condition  annexed  to  a  Freehold  or  Inheritance  can- 
not be  pleaded  without  fhewing  the  Deed  thereof  to  the 
Court,  230 

Where  the  Feoffor  cannot  enter  upon  the  King  for  a  Con- 
dition broken,  though  the  King  holds  the  Lands  in  his  na- 
tural Capacity,  239 
What  is  a  Condition  in  Deed,  and  what  a  Condition   in 
Law,  and  how  many  Kinds  of  the  latter,  242 
Diverfity  between  an   Eftate  conditional  and  a  Condition 
to  have  an  Eftate,  272 
Where  Conditions  fhall  be  faid  ta  be  performed,  though 
the  Words  thereof  are  not   complied  with,  if  the  Effect  and 
Subftance  of  them  are  fulfilled,  291 
Where  the  Intent  of  a  Condition  fhall  be  performed,  when 
the  Words  thereof  cannot,                                                      345 
Where  the  Words  {ad  effeclum)  make  a  Condition,     399 
Where  Words  in  a  Will,  which  feemingly  tend  to  a  Con- 
dition, fhall  not  be  taken  for  a  Condition,  but  a  Limitation, 

408.  412,  413,  414 

He  that  re-enters  for   a  Condition  broken  is  in  of  fuch 

Eftate  as  he  had  before  the  Condition  made,  412 

What  are  Words  of  Limitation  and  not  of  Condition,  41 3 

To  what  Purpofes  a  Condition  to  encreafe  an  Eftate  may 

have  Relation  to  the  Time  of  the  Livery,  and  to  what  not, 

482,  483 
Where  a  Leafe  for  Life  is  made  to  one  upon  Condition  to 
have  Fee,  in  what  manner  the  Fee  fhall  enure  to   the  LefFee, 
upon  the  Performance  of  the  Condition,  483 

Where  an  Eftate  is  to  encreafe  by  Force  of  a  Condition, 
the  Privity  of  the  Eftate  muft  continue  in  the  LefTee  or  Gran- 
tee until  the  Encreafe  happens,  483,  48  f 
Where  an  Eftate  is  to  encreafe  by  Force  of  a  Condition, 
the  Encreafe  muft  veft  at  the  fame  Inftant  when  the  Condi- 
tion is  performed,  or  never,  485.  489 
Where  an  Eftate  is  to  encreafe  by  Force  of  a  Condition, 
the  Privity  of  the  Eftate  needs  not  continue  in  the  Leflbr  or 
Grantor  until  the  Encreafe  happens,                          486,  487 

Confirmation. 

Where  a  Confirmation  is  made  to  Hufband  and  Wife,  the 
Wife  being  Tenant  for  Life,  it  fhall  enure  to  the  Hufband 
as  a  Remainder,  31.  160 


Where  a  Deed  fhall  enure  by  way  of  Confirmation* 
though  there  is  no  Word  of  Confirmation  therein,  140 

Where  the  Words  {Dedi  et  Cmttjfi)  fhall  enure  as  a  Con- 
firmation, 154 

Where  a  Deed  of  Feoffment  may  be  pleaded  as  a  Con- 
firmation, 156" 

If  DifTeizor  makes  a  Leafe  for  Life,  and  DifTeizee  confirms 
the  Eftate  of  the  DifTeizor,  he  fhall  not  enter  upon  the  Te- 
nant for  Life,  349 

Does  not  create  a  new  Thing,  but  gives  Strength  to  a 
Thing  which  was  before,  397 

Where  Claufes  in  a  Grant  or  Act  of  Confirmation  fhall 
enure  as  a  Grant  or  Act  de  novo,  and  be  fo  made  ufe  of,  and 
where  as  Claufes  of  Confirmation  only,  396,  397 

Confirmation  cannot  be  pleaded  without  firft  fhewing  the 
Thing  confirmed,  398 

Where  a  Confirmation  by  Parliament  fhall  make  the 
Thing  to  which  it  refers  to  be  good  and  effectual,  and  where 
not,  39s- 399 

Tenant  for  Life  and  Reverfioner  in  Fee  confirm  by  one 
Deed  the  Eftate  of  Leffee  for  Years  of  Tenant  for  Life, 
habendum  the  Land  to  him  in  Fee,  how  thefe  Confirmations 
fhall  take  Effect,  and  which  fhall  precede,  and  which  follow, 

54°>54* 
Confpiracy. 


Cannot  be  but  between  two  at  leaft,  212 

Confultation. 

What  is  the  beft  and  moft  regular  Method  of  Proceed- 
ing to  attain  a  Confutation,  47 1 

Continual  Claim. 

Where  continual  Claim  fhall  not  be  adjudged  an  Entry  to 

the  Difadvantage  of  the  DifTeizee,  93 

Claim,  how  defined,  359 

Where  Claim  fhall  amount  to  a  Seizure,  435 

Contra  Jormam  feoffamenti \ 
Where  this  Writ  fhall  be  had,  94 

Contrafi.     See  Agreement. 

Where  Contracts  which  are  originally  uncertain,  but  are 
capable  of  being  afterwards  reduced  to  Certainty,  fhall  be 
good  from  the  Beginning,  6 

Where  Contracts  conditional  fhall  be  good- after  the  Con- 
dition is  performed,  but  not  before,  1  r 

Where  the  Effect  and  Subftance  of  Words  made  Ufe  of 
in  Contracts  is  more  regarded  than  any  precife  Order  and 
Form  of  Expreffion,  140 

•    The  Intention  of  the  Parties  chiefly  regarded  in  Contracts, 

1  4.0.  2904  291 

In  Contracts  it  is  not  material  which  of  the  Parties  fpeaks 
the  Words,  if  fo  be  the  other  agrees  to  them,  for  the  Agree- 
ment of  the  Parties  is  moftly  confidered,  J40 

The  Force  and  Effect  of  a  Contract  is  in  the  Intent  of 
the  Parties,  and  not  in  the  ftridt  Senfe  of  the  Letter,  i6r 

What  are  the  cffential  Things  for  the  compleating  of  a 
Contract,  ibid. 

The  Words  of  a  Contract  are  no  more  than  the  Teftimony 
of  it,  ibid. 

Where  a  Contract  becoming  impoffible  to  be  performed 
according  to  the  Words  by  the  Act  of  God,  or  other  Acci- 
dent,  fhall   be  performed   as    near    the  Intent   as  may  be, 

290, 291 

Where  a  Contract  fhall  be  difTolved  and  determined  by  the 
Death  of  the  Perfon  to  whom  the  Thing  agreed  upon  was  to 
be  done,  and  where  not,  290 

Where  a  Contract  fhall  not  be  faid  to  be  performed,  altho' 
the  Words  of  it  are  fatisfied,  if  the  Intent  is  not,  291 

What  fhall  be  faid  a  nude  Contract,  whereupon  ah  Action 
cannot  be  grounded,  and  what  not,  302.  308,  309 

How  many  ways  Contracts  may  be  made,  308 

What  Contracts  fhall  bind  without  Confideration,  and 
what  not,  308,  309 

Where  Contracts  for  the  Tranfmutation  of  Property  fhall 
be  void,  if  the  Party  has  no  Property  in  the  Thing  which  he 
agrees  to  transfer,  432 

Conufantt 
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Conufance  of  Pleas. 

Conufance  granted  to  A.  of  every  Parcel  of  the  Manor 
of  D.  he  fhall  not  have  Conufance  of  a  Tenancy  afterwards 
cfchcated,  13° 

Copyhold. 

Cuftom  that  if  a  Copyhold  is  not  claimed  within  a  Year 
and  a  Day  after  the  Death  of  the  Anceftor,  it  fhall  be  loft 
for  ever,  good,  37 2 

Admittance  of  the  Lord  neceffary  to  give  the  party  Seizin, 
upon  the  Defcent  of  a  Copyhold,  529 

Coroner.     See  Jury. 

If  one  indicted  for  Munler  on  Coroner's  Inqueft  is  found 
not  guilty,  the  Jury  (hall  fay  who  killed  the  deceafed,  12 

At  what  Time  an  Original  or  Judicial  Writ  fhall  be 
directed  to  the  Coroners,  upon  a  Surmife  of  Partiality  or  Fa- 
vour in  the  Sheriff,  74.  76.  208 

Where  upon  a  Surmife  by  one  of  the  Parties  that  the 
Sheriff  is  his  Couiin,  and  upon  Prayer  to  have  the  Venire  fa- 
cias directed  to  the  Coroners,  the  other  Party  fhall  be  ex- 
amined to  the  Truth  of  the  Surmife,   and  where  not,   74.  ;  6 

What  is  the  molt  proper  Time  to  find  Fault  with  the  Direc- 
tion of  a  Writ  to  the  Coroners,  whch  is  made  upon  a  Sur- 
mife by  the  Plaintiff  of  Coufinage  in  the  Sheriff,  74,  75 

Who  is  Coroner  in  the  County,  and  who  is  Coroner  of 
the  County,  75 

At  what  Time  a  Writ  of  Affize  may  be  directed  to  the 
Coroner,  upon  a  Surmife  by  the  Plaintiff  that  the  Sheriff'  is 
his  Coufin,  76 

Where  Writs  directed  to  the  Coroners  in  the  County,  &c. 
fhall  be  good,  ibid. 

Where  a  Writ  directed  to  the  Coroners  of  a  County,  with 
an  Exception  of  A.  one  of  the  Coroners  at  the  End  of  it, 
fhall  be  good,  77 

Corporation. 

Where  one  may  appear  as  Bailiff  to  a  Corporation  with- 
out a  Warrant  in  Writing,  and  where  not,  91 

How  Seizin  in  Fee  in  a  Corporation  fhall  be  pleaded,  and 
where  it  (hall  be  fhewn  in  what  Capacity  the  Seizin  is,  and 
where  not,  102, 103 

What  Corporations  have   two  Capacities,  and  what  not, 

102 

A  Corporation  cannct  be  feized  toUfe,  and  why,  103.  538 

If  the  Deed  of  a  Corporation,  as  of  an  Abbot  and  Con- 
vent, be  denied,   where  it  fhall  be  tried,  149 

A  Corporation  aggregate,  as  Abbot  and  Convent,  cannot 
make  a  Leafe  without  Deed,  150 

Prior  and  Convent  cannot  make  a  Demife,  but  it  is  called 
the  Demife  of  the  Prior  only,  199 

Where  Corporations  have  a  double  Capacity,  they  may  take 
by  Defcent  or  Purchafe  in  either,  and  the  one  Capacity  is 
not  confounded  by  the  other,  234 

Diflinctions  of  Bodies  politic,  and  where  fuch  may  pur- 
chafe  in  Succeffion  by  the  Name  of  Heirs,  and  where 
not,  242 

What  Corporations  fhnll  be  bound  by  a  Fine  and  five 
Years  nonclaim,  by  Equity  of  the  Statute  4  Hen.  7.  and 
whatnot,  '  375. 537,  538 

Vv  here  the  Succeflors  of  a  Corporation  fhall  be  bound  by 
the  Grant  or  Obligation  of  the  Predeceflbr,  without  Mention 
of  Succeflbrs  therein.  457 

What  Mifnomer  of  a  Corporation  fhall  avoid  a  Grant  by 
them,  536, 537 

Count.     See  Declaration. 

Counterplea  of  Voucher.     See  Voucher. 

Courts. 

Where  the  Jurifdiction  of  Courts  fhall  not  be  taken  away 
by  the  affirmative  Words  of  Statutes,  without  exprefs  Words 
of  Refiraint,  207 

Records  of  a  Court  the  moft  effectual  Proof  of  the  Law, 
in  lelation  to  Things  there  treated  of,  320,  321 

The  Courfe  of  a  Court  makes  a  Law,  and  Hands  for  Law 
in  evtry  other  Court  throughout  the  Realm,  320,  321 


Court  of  Chancery. 

Where  the  Chancellor  muft  adjudge  according  to  the 
Courfe  of  the  Common  Law,  and  where  according  to  Con- 
fcience,  72 

The  Power  of  the  Chancellor  concerning  Writs  of  the 
Common  Law  is  circumfcribed  and  defined  by  the  Common 
Law,  74 

The  Chancellor  cannot,  upon  a  bare  Surmife,  change  the 
proper  Officer  appointed  to  execute  Writs,  nor  the  Form  of 
the  Writ,  nor  the  Jurifdiction  of  the  proper  Court,         ibid. 

Writ  of  Debt  never  returnable  into  the  Chancery,         2c8 

Court  of   Common  Bench. 

Of  what  Matters  and    Pleas  this  Court  has  Jurifdiction, 

320 

Sollicitor  General  admitted  to  fpeak  within  the  Bar  of  the 

Common  Bench,  425 

Court  of  Exchequer.      See  Information. 

If  it  is  a  Court  to  hold  all  Common  Pleas  between  the 
King's  Subjects,  208,  209 

What  Perfons  may  fue  or  be  fued  here  by  Reafon  of  Pri- 
vilege, 20  tf 

Surmife  of  Privilege  neceffary  to  be  made  by  Plaintiff,  in 
order  to  give  Jurifdiction  to  the  Court,  ibid. 

Cannot  hold  Plea  of  an  Action  of  Debt  upon  an  Obli- 
gation, ibid. 

Of  what  Matters  and  Things  this  Court  has  Jurifdiction, 

320 

Has  a  Chancellor  and  a  Seal,  and  where  Writs  ufed  in  the 
Chancery  there  are  more  ancient  than  the  Regifter,  321 

Court  of  Kings  Bench. 

Of  what  Matters  and  Things  this  Court  has  Jurifdiction, 

320 
Covenants. 

In  Debt  upon  an  Obligation,  with  Condition  for  the  Per- 
formance of  all  the  Covenants  contained  in  an  Indenture, 
if  the  Defendant  alledges  the  Performance  of  particular  Cove- 
nants it  is  fufficient,  without  faying  that  the  Covenants  al- 
ledged  are  all,  26 

Where  a  Man's  own  Covenant  fhall  alter  the  general 
Courfe  of  the  Law,  ■  29 

Where  a  Man  is  bound  to  perform  the  Covenants  in  fuch 
an  Indenture,  this  is  to  be  intended  all  the  Covenants,         34 

Whether  a  Covenant  and  Grant,  that  if  the  Rent  be  in 
arrear,  the  Leafe  fhall  be  actually  void,  fhall  ipfo  fatlo  deter- 
mine the  Leafe  without  Entry,  135,  136.  138,  139 

Upon  what  Covenant  an  Action  of  Covenant  will  lie  or 
not,  138 

Where  an  Action  of  Covenant  will  lie,   and  where  not, 

Covin,  Fraud,  &c. 
Whether  a  general  Averment  of  Covin  be  good,    43.  46 

The  Definition  of  Covin  46.  54 

In   what  Cafe  fpecial  Caufe   of   Covin  fhall   be  fhewn, 

46.  49 

Whenever  the  Title  is  confeffed,  Covin  cannot  be  averred 
generally,  but  fame  fpecial  Wrong  muft  be  fhewn  in  him  that 
has  the  Title,  48,  49 

There  can  be  no  Covin  if  the  Title  is  gooti,  and  no  Wrong 
in  him  that  has  it,  40 

Covin  is  always  taken  in  malam  partem,  and  therefore  where 
Right  is  done,  there  is  no  Covin,  for  Covin  is  not  without 
Wrong,  ibid. 

Where  Covin  needs  not  to  be  averred  fpecially,  when  it  is 
apparent,  49.  55 

What  Ails  fhall  make  Covin  apparent,  49.  51.  55 

Where  a  general  Averment  of  Covin  is  good,  when 
grounded  upon  a  Statute    which  fpeaks  of  Covin   generally, 

49,  50,  51.  95.  Tide  54 

Where  there  may  be  Covin,  though  the  Title  is  good, 
and  why,  50.  54 

Where  Covin  practifed  by  him  who  has  a  good  Title 
fhall  take  from  him  the  Benefit  of  his  Title,  51.  54 

Covin 
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Covin  cannot  be  but  between  two,  54 

Of  a  Recovery  by  Covin  againft;  Tenant  for  Life,    ibid. 

Covin  and  feint  Pleading  all  one,  55 

Where  an  Averment  of  Covin  being  given  by  Statute  or 

Common  Law,  a   general   Averment  fhall  be    good,  where 

there  cannot   be  any   fpecial   Caufe  thereof;    but  other  wife 

where  there  may  be  a  fpecial  Caufe,  55 

Cui  in  Vita.     See  Parol  Demur. 

Where  the  bringing  a  Cui  in  vita  fhall  be  a  Difagreement 
in  the  Wife,  1 1 4 

Where  the  Cui  in  vita  may  be  brought  againft  him  in  the 
next  Remainder,  and  where  againft  the  Feoffor  or   his  Heir, 

ibid. 

If  the  Heirs  claims  a  Fee  Tail,  he  cannot  have  a  Sur  cut 
in  vita,  but  a  F0r7ned.cn,  246,  252 

How  the  Demandant  in  a  Cui  in  vita  ought  to  make  Tide 
in  his  Writ,  to  maintain  it,  252 

Curtefy. 

Where  the  fecofid  Hufband  fhould  have  been  Tenant  by 
the  Curtefy  before  the    Statute   de    donis,    and  where  not, 

242.  245,  246,  247 

Where  a  Man  fhall  be  Tenant  by  the  Curtefy  of  an  Of- 
fice, 379 

Cuftom,  Ufage,  5cc. 

Where  the  Cuftom  and  Ufage  of  former  Times  may  be  a 
Means  to  find  out  the  Intent  of  a  Statute,  18 

The  Cuftoms  of  London  are  confirmed  by  Statutes^  and 
therefore  they  may  prefcribe  againft  fuch  Statutes  as  are  con- 
trary to  their  Cuftoms,  36,  37 
N  on- Ufage  a  good  Argument  for  the  Difproof  of  any 
Matter,  75 
Where  a  Cuftom,  Liberty,  or  Privilege,  which  has  an- 
ciently been  within  a  certain  Diftriff,  fhall  not  be  extended 
further,  although  the  Diftrict  itfelf  be  enlarged,  but  fhall 
be  confined  to  the  original  Limits  of  the  Place,   124.   129, 

130 
Where  Ufage  and   Continuance  may  make  a  Law,  and 
where  not,  170 

Where  private  Cuftoms  fhall  not  bind  the  King,  243 

Continual  Ufage  cannot  be  called  wrongful,  3  19 

Where  Ufage  is  the  beft  Interpreter  of  the  Law,  336 

Confirmation  by  Parliament  of  a  void  Cuftom,  is  alfo  void, 

399 
Muft  not  be  contrary  to  Law  or  Reafon,  for  then  no  Cuf- 
tom, notwithftanding  the  Ufage,  ibid. 


Damages. 

WHERE  Damages  fhall  be  recovered  upon  a  Non- 
fuit  in  fecond  Deliverance,  82 

Where  the  Jury  fhall  affefs  Damages  feverally,  and  Cofts 
entire,  91 

Damages  given  againft  Defendant  where  he  demurs  with- 
out Caufe,  179 

Where  upon  a  Feoffment  by  a  Diffeizor  to  divers  Perfons, 
the  Survivor  not  agreeing  to  the  Feoffment  fhall  be  excuf.d 
of  Damages  in  a  Writ  of  Entry,  204 

In  a  Demurrer  upon  Evidence  Jury  put  to  affefs  Damages 
conditionally,  408 

Day. 

Where  in  a  Plea  in  Bar  the  Day  fhall  be  fhewn  in  certain, 
when  the  Time  is  iffuable,  and  is  part  of  the  Subftance  of 
the  Matter,  or  when  the  Party  is  prefcribed  to  a  certain 
Time,  24.  27.  33. 

Debt. 

Where  Debt  will  not  lie  for  Rent  referved  upon  an  Eftate 

in  Fee,  otherwife  where  the  Rent  is   but  a  Chattle,        26 

Lay  for  an  Efcape  by  the  Common  Law,  36 

Where  it  lies  although   there  be  no  Contract  batween  the 

Parties,  nor  any  Privity  in  Words,  ibid. 


Lies  upon  a  Liberate  delivered  to  the  Clerk  of  the  Hana- 
per  who  has  Affets  in  his  Hands,  ibid.   186 

Where  it  is  the  ufual  Form  in  Debt  to  recite  the  Matter 

by  the   Word  (cum)  l2? 

>  The  Words  (licet /apius  requijitus)  in  Debt   are   not  the 

Effect  nor  Subftance  of  the  Matter,  nor  traverfable,       128 

Where  it  lies  upon  a  Contrail  touching  Matrimony,  and 
where  not,  305.  ^cx) 

What  fhall  be  a  good  Confideration  to  fupport  an  Aftion 
of  Debt,  305,  305. 

Where  Debt   does    not   lie  for  Rent  againft  Leffee   for 
Yearsj 


423 


Decies  Tanium. 


Plaintiff  herein  ought  to  fhew   the  Certainty  of  the  Sum 
received,  gr 

Declaration. 

Where  a  Declaration  upon  a  Statute,  which  fpeaks  gene- 
rally, fhall  be  general  as  the  Statute  is,  -51 
Difference  between  Declarations    and   Titles,  as    to  Cer- 
tainty, 5"g 
Where  a   Declaration,  fhall  abate  for  the  Mifrecital  of  a 
Statute,  as  in  the  Day  of  the  making  of  it,                    79.  84 
Shall   not  abate  for   want  of  Form,  if  it  has  Subftance, 

83.  190 
Where  it   ought  to  contain   Certainty  and   Truth,    84. 

193.  202 

Where  Certainty  ought   to  be  alledged  herein  by  exprefs 

and  affirmative  Words,  and  not  by  Implication  only,  121, 

12.2.   127 

Where  Certainty  needs  not  be  fhewn  in  the  Declaration, 

when  the  Matter  does  not  lie  within  the  Perfon's  Knowledge, 

123.  126,   127,  128 

Where   it   fhall    be  bad,  if  it  alledges  the  Continuance  of 

the  Trefpafs  beyond  the  Time  that  his  Eftate  endured,   143 

Where  Declarations  fhall   be   held  good   by  intendment, 

I03 
Where  a  Declaration  has  two  Intendment?,  one  of  which 

makes  for  the  Plaintiff,  and  the  other  againft  him,  in  which 

Senfe  it  fhall  be  taken,  202,   203 

Where  a  Fault  in  the  Declaration  fhall  not   be  cured  by 

a  Verdict,  nor  be  remedied  by  the  Statute  of  Jeofails,     209 

Deeds. 

Where  an  Executor  fhall  fhew  the  Teftament,  and  where 
not>  46.  81 

Where  a  Deed  fhall  not  be  fhewn  by  him  to  whom  it  does 
not  belong,  55.  81.   148.  231.  277 

Where  an  Adminiftrator  fhall  fhew  the  Letters   of  Ad- 
miniftration,  and  where  not,  rj-    2J7 

Where  in  a  Formedon  upon  a  Remainder  in  Tail  the  Iffue 
fhall  fhew  the  Deed,  and  where  not,  C2 

Diverfity  between  a  Remainder  and  a  Reverfion  executed 
as  to  fhewing  the  Deed  thereof,  <-7 

Where  he  that  makes  Title  to  himfelf  ought  to  fhew  the 
Deed,  notwithftanding  the  Thing  be  executed,  en 

How  the  Words  (at  the  Time  r.f  making  a  Deed)  fhall    be 
expounded,  I0g 

Diverfity  as  to  the  Conftruflion  of  the  Words    of  an  In- 
denture and  a  Deed  Poll,  j,. 

All  the  Words  of  a  Deed  take  Effect,  at  one  Inftant,  viz. 
at  the  Delivery  of  the  Deed,  '   jVJ 

Where  a  Deed  fhall  not   be  fhewn,  when  the  Eftate  con- 
tained in  it  is  determined,  1,q 

Where   a  Deed   fhall  not   be  fhewn  when  the  Thing  is 
executed,  ibid. 

Where  a  Leafe  may  be  granted  over  without  Deed,  though 
it  could   not  be  made  at  firft  without  Deed,  1  rQ 

The  Premifes  and  Habendum,  though  feveral  Parts  of  the 
Deed,   make  but  one  Deed,  lr~. 

Where  a  Deed   alledged   fhall    not   be   fhewn    when  net 

material  to  the  Demand,  jq2 

*  What  is  the  office  of  the  Premifes  of  a  Deed,  196 

Deed  good,   though  there  be  no  Place  nor  Day  of  Date  in 

it,  23l 

Deeds  pleaded  bea:ing  Date  200  Years  a^o,  274 

Of  the  fhewing  of  Letter's  teftatnentary,  275 

c  ill 
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In  Detinue  by  an  Executor  againft  the  Vendee  of  Goods 
fold  by  an  Adminiftiator  before  the  Will  proved,  Defendant 
needs  not  (hew  the  Letters  of  Adminiftration,  276,  277- 

The  <*reat  Deliberation  ufed  in  making  and  palling  Deeds, 

Deeds  more  binding  than  parol  Contrafls,  308,  309 

Where  the  Caufe  or  Confideration  is   not  examinable  in  a 

Deed,  3°8>  309 

Every  Deed  imports  in  itfelf  a  Confideration,  309 

Where  the  Conftruclion  of  a  Deed  ought  to  be  made  upon 

Confideration  of  all  the  Parts  of  it  together,  and  not  of  one 


Part  only  by  itfelf, 

To  what  Time  a  Deed  has  Relation, 

Default. 


395> 


396 
491 


Whatfliall  excufe  Default  in  a  Pracipe,  18,   19 

Abhorred  in  Law,  becaufe  a  Contempt  of  the  Court,  18, 

19 


Defeafance. 

What  Things  may  be  defeated  by  a  Defeafance  made  after 
the  Eftate,  and  what  not,  133.  137 

Defence. 
Full  Defence  in  Replevin,  269 

Demurrer. 

For  Demurrers  upon  Evidence,     See  Evidence. 
Is  a  Confeffion  of  all   Matters  of  Fact   before  alledged, 


Rules    of   Defcents  laid   down  by  BraclM    and   Britton, 

448,  449 

Where  the  neareft  of  Blood  fhall  be  preferred  in  Defcent, 

and  where  not,  ,     450 

Devife. 

Where  a  Perfon  {hall  take  an  Eftate  by  Implication  in  a 
Devife,  158.  414.  521 

Devife  to  one  and  his  Heirs,  Devifee  dies  in  the  Life  of 
the  Devifor,  his  Heirs  fhall   take  nothing    by  the  Devife, 

34-1-  344>  345 
Where   Lands    purchafed    after  the  making   of    a    Will 

fhall  not  pafs  by  a  Devife  of  all  his  Lands,    342,  343,  344 
Where  by   a  Devife  in  the  Generality  the  Devifor   fhall 
have  Things  purchafed  after  the  Will  made,  343 

Where  by  a  Devife  of  Land  wherein  the  Devifor  has  no- 
thing at  the  Time,  but  afterwards  purchafes  it,  the  Land  fo 
purchafed  fhall  pafs,  344 

Where  the  EffecT:  and  Intent  of  a  Devife  fhall  be  fufilled, 
although  the  Form  and  Manner  of  it  is  not  ftrictly  adhered 


to, 


344,  345 


13.  50.  85.  172.  411. 

Where  it  fhall  make  a  bad  Plea  good,  50 

Where  one  demurs  fpecially,    he  lofes  the  Advantage  of 

every  other  Matter  than  of  that  which  is  mentioned   in  the 

Demurrer;  otherwife  where  he  demurs  generally,  66 

If  there  may  be  a  Demurrer  in  Abatement  of  the  Writ, 

•  73 
Where  a  Demurrer  fhall  not   bind  the  Court,  though  the 

Party  himfelf  is  concluded   thereby  as  to  Matters  of  Fact, 

84,  85 

Of  Demurrers  without  Caufe,  or  where   the  Party  ought 

to  join  Hue,  179 

Deodand. 

Where  a  Chariot  and  Horfes   kill  a  Man,  what  fhall  be 
forfeited  as  a  Desdand,  323 

Departure. 

What  fhall  be  a  Departure  in  Pleading,  8.   105 

Where  the  Rejoinder   containing  Matter  fubfequent  to  the 

Bar  fhall  be  a  Departure,  and  where  not,  105 


Defcent. 

How  the  Inheritance  defcended  amongft  the  ancient  Bri- 
tons and  Saxons,  1 29 

Where  the  Perfon  of  the  King  fhall  alter  the  Courfe  of  a 
Defcent,  246,  247 

Where  the  more  worthy  in  blood  fhall  be  preferred  in  De- 
fcent before  the  nearer,  444 ,   448 

Where  the  Heirs  of  the  blood  of  the  Male  Line  on  the 
Part  of  the  Father  afcending  fhall  be  preferred  in  Defcent 
before  the  Heirs  of  the  Blood  of  the  Female  Line  on  the 
part  of  the  Father  afcending,  and  why,  444,  44  5 

Where  the  Heirs  of  the  Blood  of  the  Male  Line  on  the 
Part  of  the  Mother  afcending  fhall  be  preferred  in  Defcent 
before  the  Heirs  of  the  Blood  of  the  Female  Line  on  the 
Part  of  the  Mother  afcending,  445 

Where  Lands  fhall  defcend  to  the  Heirs  on  the  Part  of  the 
Mother,  for  want  of  Heirs  on  the  Part  of  the  Father,  and 
where  not,  445,  44.6.  418 

Where  none  fhall  take  Lands  by  Defcent,  but  he  who  is 
of  the  Blood  of  the  firft  Purchafer,  446,  447 

Where  the  Heirs  on  the  part  of  the  Father  fliall  be  pre- 
ferred in  Defcent  before  the  Heirs  on  the  part  of  the  Mo- 
ther, 44!-] 


Devife  void,  if  the  Devifee  has  not  Power  and  Capacity 
to  take  the  Thing  devifed  at  the  Time  when  it  ought  to  veft, 

345 
Where  the  Executors  fhall  not  take  a  Thing  devifed  to  their 
Teftator,'  who  dies  in    the  Life  of  the  Devifor,  ibid. 

Where  Devifee  in  Fee  dies  in  the  Life  of  the  Devifor,  if 
a  verbal  Declaration  afterwards  by  the  Devifor  to  the  Heir  of 
the  Devifee,  that  he  fhall  have  the  Land,  fhall  be  fufticient  to 
give  it  to  him,  ibid. 

How  a  Devife  of  Land  by  force  of  the  Statute  of  Wills. 
may  be  pleaded,  376 

Where  the  Intent  in  a  Devife  fhall  make  Eftates  to  pafs 
contrary  to  the  Rules  of  the  Common  Law  in  Deeds  or 
other  Gifts,  414 

Where  by  a  Devife  to  his  Wife  to  fell  his  Land,  a  Sale  to 
a  fecond  Hufband  fhall  be  good,  ibid. 

If  upon  a  Devife  to  a  Man  in  Tail  to  the  Heirs  Males  of 
his   Body,  the  Son  of  a  Daughter  fhall  inh.rit,  ibid. 

Where  Devifor  is  diffeized  of  the  Land,  and  dies,  the 
Devifee  fhall  never  have  it,  485 

Where  the  Law  will  marfhal  the  Words  of  a  Devife, 
and  tranfpofe  Sentences  and  Eftates  therein,  in  order  to  pre- 
ferve  the  Intent  of  the  Devifor,  and  make  all  the  Devifes 
effectual,  523-  54°>  541 

Where  the  Words  of  a  Devife  fhall  receive  fuch  Senfe 
and  Conftruition  as  may  beft  preferve  the  intent  of  the  De- 
vifor, and  make  the  Devife  to  take  Effect  rather  thantbe 
void,  523 

Where  a  Devife  that  his  Feoffees  fliall  be  feized,  to  the 
Ufe  of  A.  fhall  be  good  Devife  of  the  Land  to  the  Devifee, 

ibid. 
Where   a   Devife    fhall  be  good,  though    to  take  Effect 
upon  a  Poffibility  or  incertain  Contingent,  ,  523,  524 

A  Devife  of  the  Occupation    and  Profits  of  Land  is  a  De- 
vife of  the  Land  itfelf,  524.   541,   542  543 
Where  the  Occupation  of  a  Leafe  for  Years   is  devifed  to 
one  for  as  many  of  the  Years  as  he  fliall  live,  Remainder  of 
the  Years  unexpired  to   another,  what  Intereft   or  Eftate  the 
firft  Devifee  has  in  the  Term,  524 
Where  a  Man  cannot  devife  any  Thing  but  what  he  has 
to  his  own  Ufe,                                                           525,  526 
Where  a  Devife  may  be  good,  though  it  be  a  Poffibility 
upon  a  Poffibility,  539 
Where   the  latter  Devife  fliall  repeal  the  firft,  when  they 
are  contrary  to  each  other,  541 
Where  the  Devife   of  the   Occupation  of  a   Thing  fhall 
be  a  Devife  of  the  Thing  itfelf,  and  where  not,  542 
Where  a  Devife  fhall  be  void,  when  no   more  is   given 
by   it  than   the  Law   would  have    given  without  it,  543. 

■545 
Devife  to  his  Son   and  Heir  in  Fee  Simple  void,  otherwife 

of  a  Devife  in  Tail  to  him,  545 

Devife  of  a  Leafe  for  Years  to  the  Executor,  to  the  Intent 

that  with  the  Profits  of  the  Leafe  he  may  educate  the  Iffues 

of  the  Teftator,  and  fee  his  laft  Will  performed,  is  a  good 

Devife,  ibid. 


Difcent.     See   Defcent. 


Difccn- 
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Dif continuance. 

Where  a  Recovery  againft  Tenant  in  Tail  is  no  Difconr 
tinuance,  49 

If  the  Grant  of  the  King  (being  Tenant  in  Tail)  by  his 
Letters  Patent  fhall   make  a  Difcontinuance,  232,  233 

Where  a  Surrender  of  a  Copyhold  fhall  amount  to  a  Dif- 
continuance, 233 

Every  Difcontinuance  is  a  Wrong,  ibid. 

No  Difcontinuance  of  an  Eftate  Tail,  where  the  Party  that 
makes  the  Difcontinuance  was  never  frized  by  force  of  the 
Tail,  ibid. 

Where  a  Grant  by  Fine  fhall  not  make  a  Difcontinuance, 

.435 
Tenant  in   Tail  enfeoffs  Donor  in  Fee,   no  Difcontinu- 
ance, 5-0 
Tenant   in   Tail,  the    Reverfion   in   the  King,  makes  a 
Feoffment,  this  does  not  difcontinue  the  Eftate  Tail,  nor  the 
Reverfion  in  the  Crown,                                   552,  553.  562 

Diffeizin,  Diffeizor. 

Where  an  Agreement  to  a  Diffeizin  fhall  make  one  a 
Diffeizor  ab  initio,  8 

Where  an  Agreement  to  a  Diffeizin  fhall  transfer  the  Land 
to  one,  27.  31 

A  Diffeizin  is  no  Purchafe,  47 

Where  a  Denial  of  Rent-feck  fhall  be  a  Diffeizin  of  it, 
and  where  not,  71 

A.  has  an  Office  of  Stewardship,  and  a  Fee  for  it,  if 
another  keeps  the  Courts,  it  is  a  Diffeizin  of  the  Fee,  544 


In  Dower  of  a  Rent  Charge,  fhe  needs  not  fhew  the  Deed 
of  Grant,  46.  81 

Where  a  Recovery  againft  the  Hufbarid  in  a  real  Action 
fhould  hinder  the  Wife  of  Dower  at  Common  Law,  and 
where  not,  49 

Where  Dower  obtained  by  Covin   fhall   be   avoided,  51.. 

If  in  Dower  the  Heir  pleads  in  Bar  Detinue  of  Evidence?, 
he  fhall  fhew  the  Certainty  of  them,  otherwife  if  of  a  Bag 
fealed  with  Charters,  85 

Where  a  Woman  fhall  not  have  Dower  when  the  Na- 
ture of  the  Eftate,  to  which  fhe  has  Title  of  Dower,  be- 
comes changed  before  the  Execution  of  her  Eftate,  155 

Where  a  Woman  may  be  endowed  of  a  Rent  which  ceafes 
for  a  Time,   and  where  not,  156 

Where  a  Woman  fhall  lofe  her  Dower  for  the  Treafon  of 
her  Hufband  without  any  Attainder  of  him  in  Fact,         262 

Where  a  Woman  fhall  have  Dower  Ad  ojiium  Ecclefia, 
and  where  not,  304. 

How  many  Things  are  the  Caufe  of  Dower,    '  373 

Where  a  Woman  fhall  be  endowed  of  an  Office,         379 

Where  a  Woman  cannot  refufe  her  Jointure,  and  take 
her  Dower,  396 

Where  a  Woman,  recovers  Dower,  fhe  cannot  enter  with- 
out Seizin  delivered  to  her  by  the  Sheriff,  529 

Where  a  Woman  fhall  not  be  endowed  of  a  defcendible 
Freehold,  556 

Where  a  Woman  fhall  not  be  endowed   of  a  bafe  Fee, 

557 


Dijlrefs. 

Where  a  Diftrefs  taken  in  one  County  may  be  carried 
into  another,  notwithstanding  the  Statute  of  Maribridge  cap. 
4.  9.  18.  204 

Where  the  Lord  may  diftrain' the  Cattle  of  his  Tenant  out 
of  his  Fee,  and  where  not,  37,   38 

Where  Cattle  diftrained  are  impounded,  who  fhall  find 
them  Meat,  67 

Diftrefs  may  be  taken  in  a  Pifcary,  154 

The  King  may  diftrain  for  the  Arrears  of  Rent  in  all  the 
Tenant's  Lands  holden  of  others,  though  he  has  the  Seigni- 
ory in  his  Body  natural ;  fo  for  the  Arrears  of  a  Rent  Charge 
granted  to  him,  239-  243 

Diftrefs  for  Rent  cannot  be  made  in  the  Land  of  the  King, 
though  he  has  it  in  his  natural  Capacity,  242 

Where  the  Heir  may  diftrain  Damage-feafant,  after  the 
Death  of  the  Teftator,  the  Goods  and  Chatties  left  in  the 
Houfe  and  Lands  defcended  to  him,  280,  281 

Where  Poffeffion,  without  any  rightful  Eftate,  fhall  be 
fufficient  to  enable  one  to  diftrain,  431 

Double  Flea. 

Where  a  Perfon,  who  has  feveral  Titles,  fhall  hold  him- 
felf  to  one,  and  fhall  not  plead  double,  57 

What  fhall  be  a  double  Plea,  and  what  not,  86.    139.   140. 

142 

If  Rent  fhewn  to  be  in  Arrear  at  two  Days  fhall  be  double, 

139-   142 

Where  an  Averment  of  a  Feoffment  to  be  by  Collufion 
and  upon  Condition  fhall  make  the  Plea  double,   139,   140 

Where  two  feveral  Seizins  alledged  in  Avowry  fhall  make 
the  Plea  double,  140 

Where  two  continual  Claims  alledged  to  avoid  a  Defcent 
fhall  make  the  Plea  double,  ibid. 

Where  an  Allegation  of  two  Defcents  fhall  make  the  Plea 
double,  and  where  not,  ibid. 

Where  a  Man  pleads  two  Matters,  when  he  is  compelled 
to  fhew  them  both,  it  does  not  make  the  Plea  double,   140. 

I93>  '94 
In  Debt  againft   an   Executor,  fully  adminifiered,    and  fo 

nothing  in  his  Hands,  does  not  make  the  Plea  doubie,  140 
Where  the  King's  Declaration  fhall  not  be  double  by  the 

Allegation  of  feveral  Matters,  243 

Dower. 

,  A  Woman  fhall  not  be  endowed  of  a  Recovery  without 
Execution,  43 


Durefs. 


Shall  avoid  an  Obligation, 


19 


Dutchy  of  hajicajler. 


Where  a  Leafe  under  the  Dutchy  Seal  of  Land  Parcel  of 
the  Dutchy  made  by  the  King  within  Age,  to  commence  after 
the  End  of  a  former  Leafe  in  effe,  is  good,  and  not  avoidable 
by  reafon  of  his  Nonage,  212.   221 

How  the  Dutchy  of  Lancaftcr  became  united  to  the  Crown 
by  Defcent  to  King  Hen.   4.  214 

By  what  Mannner  of  Conveyance  the  Poffeffions  of  the 
Dutchy  paffed  before  the  Duke's  Acceffion  to  the  Crown,  and 
how  afterwards,  ibid. 

The  Name  of  Duke  of  Lancajler,  and  all  the  Jurisdic- 
tions of  the  Dutchy,  drowned  in  the  Name  of  King,  and  in 
the  Jurifdiction  Royal,  by  the  Acceffion  of  the  Eftate  Royal 
to  the  Perfon  of  the  Duke,  214.   217.   222 

Charter  of  Hen.  4.  of  Separation  of  the  Lands  and  Pof- 
feffions of  the  Dutchy  from  the  Crown,  and  the  Caufes  of 
making  the  fame,  and  the  Effects  thereof ;  and  in  what  re- 
fpects  the  Poffeffions  of  the  Dutchy  are  feparated  from  the 
Crown,  and  in  what  not,  214,  215,   216,   217 

The  Kintr  may  have  a  Claufe  of  [Non  omittas  propter  ali- 
quam  libertatem)  in  his  Writ,  where  he  only  demands  a  Thing 
as  Parcel  of  the  Dutchy,  216.  239 

Aid  may  be  had  of  the  King  before  Iffue  joined,  touching 
his  Lands  which   he  holds   in  Right   of  his  Dutchy,  216. 

221 

If  after  the  Charter  of  Hen.  4.  the  King  gives  Lands 
Parcel  of  the  Dutchy,  by  what  Name  he  fhall  be  filled  in  the 
Grant,  217 

Statute  of  3  Hen.  5.  concerning  the  Dutchy  Seal,  and 
the   Caufes   of  making  the   fame,  and  the    Effects  thereof, 

217,  218 

Statute  of  1  Ed.  4.  of  incorporating  and  confifcating  for 
ever  the  Dutchy  of  Lancaftcr  to  the  Crown,  and  the  Caufes 
of  making  the  fame,  and  the  Effects  thereof,  218,  2/9 

Where  Livery  and  Attornment  is  neceffary  to  a  Grant  of 
Lands  Parcel  of  the  Dutchy,  and  where  not,  215.  219 

Statute  of  1  Hen. -j.  of  Repeal  of  a  Feoffment  of  Lands 
Parcel  of  the  Dutchy  made  by  King  Ed.  4.  by  Act  of 
Parliament  in  the  12th  Year  of  his  Reign,  and  the  Caufes  of 
making  the  fair.e,  and  in  what  Capacity  the  Dutchy  became 
vefted  in  King  Hen.  7.  by  that  Statute;  and  other  Effects 
thereof,  220,   221 

If  the  Kin2;  makes  a  Feoffment  of  Land  of  the  Dutchy 
out  of  the  County  Palatine,  to  hold  of  him  in  capite,  the 
Feoffee  fhall  hold  of  him  in  catite  as  of  his  Crown  of 
England,  ?}Z 

E'cclione 
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EjeEiione   Firmce. 

DOES  not  lie  of  a  Reverfion,  J59 

Where  the  Writ  fhall  be  good  without  any  Claufe  con- 
cerning the  taking  away  of  Goods  and  Chatties,   199,   228, 

229 
The  Proeefs  in  the  Writ  of  Ejeclione  Firma,  228 

Lies  of  a  Pool,  or  of  Pafb re  for  an  Ox,  228,   229 

Where  the  Claufe  concerning  the  taking  of  Goods  and 
Chatties  fhall  be  inferted  in  the  Writ  of  Ejections  Firma,  ac- 
cording to  the  Regijiera  and  where  not,  229 
Entry  alledged  in  Ejectment  without  an  a<5lual  Diffeizin  not 
good,  nor  fhall  it  gain  to  the  Party  the  Poffeffion  whereupon 
he  may  make  a  Leafe,  233 

Election. 

Where  the  Grantor  or  Donor  fhall  have  Election,  and 
where  the  Grantee  or  Donee,  13 

Where  the  Tenure  is  by  feveral  Things  in  theDisjundtive, 
in  whom  fhall  the  Election  be,  viz.  in  the  Tenant  to  pay, 
or  in  the  Lord  to  take,  which  he  pleafts,  96 

Where  the  Lord  may  elect  to  have  the  Wardfhip  of  the 
Land,  or  to  take  himfelf  to  his   Seigniory,  and  where  nor, 

230 

Where  the  Privilege  of  Election  may  be  transferred    over, 

437 

Encroachment  *     See  Incroachment. 


Where  Error  in  the  latter  Judgment  fhall  not  reverfe  the 
firft  Judgment,  though  the  laft  is  grounded  upon  the  firft, 
but  Error   in  the  firft  Judgment  fhall  reverfe  both,         266 

Where  Error  in  a  Record  may  be  avoided  by  Plea  as  well 
as  by  Writ  of  Error,  266,  267 

Where  a  Mifrecital  of  Time,  Place,  or  Number,  fhall 
make  the  whole  erroneous  and  void,  392>  3C3 

Writ  of  Error  maintainable  by  one  not  Party  nor  Privy, 

Where  Error  lies  in  the  King's  Bench  upon  a  Judgment  in 
Chancery,  ibid. 

Where  Judgment  given  fhall  not  be  void,  but  voidable  by 
Error,  V94 

Writ  of  Error  in  the  Exchequer  Chamber  abated  by  the 
Death  of  the  Lord  Keeper,  565 


Entry. 

The  dying  feized  of  an  Abator  within  five  Years  fh;ill 
take  away  the  Entry  of  him  that  has  Right,  47 

Where  the  dying  feized  of  a  Dilfeizor  within  five  Years 
fhall  take  away  the  Entry  of  him  in  Reverfion  or  Remain- 
der, ibid. 

What  Entry  into  the  Land,  pending  an  Affize,  fhall  be 
fuch  an  Entry  as  fliall  abate   the  Writ,   and  what  not,  92, 

93 
Where  an  Entry  is  neceffary  to  avoid  an  Eftate,  and  where 
not,  ^   133.  i35,  136,   137,   138,   139.   142,  413 

If  an  Entry  is  neceffary  to  avoid  an  Eftate  for  Years,  and 
to  fupport  a  new  Leafe  by  the  Leffor,  notwithftanding  a  Co- 
venant and  Grant  by  the  Leffee  thac  if  the  Rent  be  in  Ar- 
rears the  Leafe  fhall   be  extinct:  and   void,   133.   135,  136, 

x37'    J3^   '39-    x42 

Entry   neceffary   by    the   Leffor    to    avoid    the  Eftate  of 

Tenant  pur  auter  vie   after  the  Death  of   Cejiuy    que  vie, 

139 
Entry  neceffary  to  divert  the  Poffeffion  and  Intereft  out  of 

the  Termor  who  holds  over,  ibid. 

Where  a  Man  may  make  a  Leafe  of  Land  before  Entry, 
though  he  fhall  not  have  Trefpafs,  137.  142 

Where  an  Entry  may  be  alledged  upon  a  Feoffment  plead- 
ed, 232 

An  Entry  without  an  actual  Diffeizin  does  not  gain  the 
Poffeffion,  2^3 

Where  the  Defcent  of  the  younger  Brother  fhall  not  take 
away  the  Entry  of  the  eldeft,  3c5 

Where  an  Entry  needs  not  be  alledged  in  Pleading,     503 

Equity. 

How  defined,  375.  465.  467 

How  divided,  465.  467 

Where  it  corrects  and  abridges  the  general  Words  of  a 

Law,  465,  466 

Called   Epichaia,  465 

A  neceffary  Ingredient  in  the  Expofition  of  all  Laws,  466 
No  part  of  the  Law,  but  a  moral  Virtue   which  corrects 

the  Law,  ibid. 

How  to  know  when  the  Words   of  a  Law   fhall   be  re- 

ftrained  or  enlarged  by  Equity,  467 

Knows  no  Difference  between   penal  Laws  and    others, 

468 

Error. 

Where  Writ  of  Error  lies  upon  an  erroneous  Recovery 
againft  a  Tenant,  and  where  nor,  24.1 


Efcape. 

Debt  brought  againft  the  Sheriff  by  the  Adminifrrator  of 
the  Creditor  upon  the  Efcape  of  the  Debtor  who  was  in  Exe- 
cution, 35 
Where  a  Perfon  in  Execution  efcapes,  the  Plaintiff  fhall 
never  have  Remedy  againft  him  again,  nor  can  the  Goaler 
retake  him,  36 
The  Reafon  why  Debt  lies  by  the  Creditor  againft  the 
Goaler  upon   an  Efcape  of  the  Debtor  being  in  Execution, 

ibid. 
Debt  lay  upon  an  Efcape  at  Common  Law  before  the  Sta- 
tute of  1  R.   2.  cap.   12.  ibid. 
Where  any  other  befides  the  Warden  of  the  Fleet  lets  a 
Prifoner  in  Execution   go  out  by  Mainprize,  Bail,  or  Bafton, 
it  is  an  Efcape  by  Equity  of  the  Statute  of  1  R.   2.  cap.   12. 
unlefs  in  Cafe  of  the  Sheriffs  of  London  in  Places  within  their 
Jurifdiction,  ibid. 
If  a  Prifoner  marries  a  Woman  who  is  Keeper  of  the  Pri- 
fon,  it  is  an  Efcape  in  her,  37 
Where  a  Prifoner  in  Execution  in   one  County  goes  into 
another  County,  though  with  a  Servant  of  the  Sheriffs,   it  is 
an  Efcape,                                                                         35.  37 
Sheriff  lets  a  Prifoner  go  at  large,  and  he  goes  into  another 
County,  Debt   lies  againft  the  Sheriff  for  an  Efcape  in  the 
other  County,  for  it  is  an  Efcape  in  every  County  into  which 
he  who  is  let  at  large  fhall  go,                                                 37 
Where  a  Sheriff  may  juftify  taking  a  Prifoner  in  another 
County  upon  frefh  Suit  made  within  the  View,              ibid. 
If  a  Bill  of  Debt  lies  upon  an  Efcape  by  Equity  of  the  Sta- 
tutes of  Wejlm.   2  cap.    11.  and   1  R.  2.  cat .    1  2.                38 
Letting  one  in  Execut'on    go   at  large  is  an  Efcape,  and  a 
Thing  contrary  to  Law,                                                    63,  64, 
Where  a  voluntary  Efcape  between  the  Time  of  the  Wound 
given    and   the   Death  of  the    Party   wounded    fhail    not  be 
Felony,                                                                   258.   263.  401 
To  make  an  Efcape  Felony   in   the  Goaler  he   that  was 
fuffered  to  efcape  ought   to   be   a  Felon  at  the  Time  of  the 
Efcape,                                                                                       263 
Where  a   voluntary  Efcape  fhall  be  Felony  in  the  Goaler, 
though  the  Party  was  not  a  felon  to  the  King  at  the  Time, 

476 

Efcheat. 

How  many  Writs  of  Efcheat  there  are  upon  Attainder  of 
Felony,  262 


Efcuage. 
LJpon  what  Occafion  firft  invented, 

Eftate. 


126.  129 


Where  one  may  take  an  Eftate  by  Implication,     158.  414 

Where  an   Eftate  fhall   be  faid  to  continue  always  in  him 

in  whom  it  is  repofed,  unlefs  the  contrary  be  fhewn,    193. 

431 

Where  an  Eftate  fha'l   be  faid   to  have  Continuance,  and 

where  to  be  determined  for  the  benefit  of  a  Stranger,       198 
Where   a  Man   may   have  an  Eftate    of  Inheritance  in  his 
own  Right,  and    a   Chattle  in  Right  of  another,  but  not  a 
Chattle  in  his  own  Right,  417,  418,   419,  420 

Where  a  Man  cannot  have  a  Freehold  in  another's  Right, 
and  a  Chattle  in  his  own  Right,  in  the  fame  Thing,  but  th* 
greater  Eftate  fhall  merge  the  lefs,  420 

Where 
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S. 

563 


Where  an  Eftate  of  Freehold  cannot  be  derived  out  of  a 
Chattle,  .   52*'  525 

Leafe  to  a   Man  and  his  Heirs  during  the  Life  of  J 
what  Eftate  the  Leffee  hath,  55  6- 

Eftoppel. 

Ought  to  comprehend  Certainty,  5^ 

Where  one  {hall  never  be  eftopped  to  fhew  Matter  which 
the  Law  would  not  permit  him  to  fhew  before,  57 

Where  one  fhall  not  be  eftopped  by  that  which  is  not  ma- 
terial, ■  8i 
Where  Seizin  of  many  Services  is  an  Eftoppel,  95 
Who  fhall  be  Heir  to  an  Eftoppel,                                136 
Who  one  (hall  be  eftopped  by  his  own  Recital  by  Matter 
in  Leed,                                                                                3?6 
Where  a  Recital  in  an  Act  of  Parliament  fhall  be  no  Ef- 
toppel,                                                                         398'  400 
Where  an  Indenture  or  Fine  fhall  be  Eftoppels,            434 

Evidence. 


Diverfity  between  an  Exception  and  a  Saving 


If  one  Party  may  demur  on  Evidence  without  Confent  of 
the  other,  '  4 

What  fhall  be  good  Evidence  to  prove  the  lube  if  one 
agrees  with  a  Collector  for  the  Subfidy  of  Merchandize,  ibid. 

What  Evidence   does  or  does  not  maintain  the  Iffue,  7, 

8.   14 

Evidence  in  the  Negative  void,  8 

Where  a  Demurrer  is  upon  the  whole  Evidence,  and  one 
of  the  Witneffes  proves  againft  the  Defendant,  if  Judgment 
Ihall  be  given  for  the  Plaintiff,  ibid. 

If  in  a  Formedon  in  Defcender  upon  a  Gift  in  Frank  mar- 
riage the  Gift  is  traverfed,  a  Deed  of  Gift  in  Frank  mar- 
riage, with  Remainder  over  in  Fee,  cannot  be  given  in 
Evidence,  1 4 

Upon  the  general  Iffue  in  Trefpafs,  a  Licence  cannot  be 
given  in  Evidence,  ibid. 

Where,  upon  Traverfe  of  a  Leafe  for  Years  alledged  with- 
out Deed,  a  Leafe  by  Deed  fhall  not  be  given  in  Evi- 
dence, ibid. 

Where,  upon  Nul  tiel  Recognizance  pleaded,  Evidence  of 
a  Recognizance  upon  Condition  proves  the  Iffue,  ibid. 

Where  Circumftances  may  be  given  in  Evidence  to  prove 
the  Intent  ©f  the  Party  in  a  Conveyance,  85 

What  may  be  given  in  Evidence  upon  Iffue  whether  the 
Defendant  was  within  Age  at  the  Time  of  making  a  Deed, 

108 

In  a  Demurrer  upon  Evidence  Jury  put  to  affefs  Damages 

conditionally,  408 

Where  part  of  a  Teftament  may  be  given  in  Evidence, 

410 

Where  the  Chirograph    of  a  Fine   may  be  given  in  Evi- 
dence, being  without  Seal,  ibid. 
Where  a  Recovery   may  be   given  in  Evidence  without 

Seal,  ,  4i  1 

Whatever  the  Jury  may  take  Cognizance  of  of  themfelves 
may  be  given  in  Evidence  by  Parol,  or  by  Copies,  or  by 
other  Arguments  of  Truth,  ibid. 

Demurrer  on  Evidence  confeffes  the  Truth  of  the  Facts 
oiven  in  Evidence,  but  denies  the  Operation  of  the  Law 
thereupon,  _  ibid. 

Where  Certainty  is  not  requifite  in  Evidence,  as  it  is  in 
Pleadings,  but  that  which  appears  probable  fhall  be  accepted, 
and  why,  4I2< 

Every  Man's  Evidence  fhall  be  applied  and  taken  ac- 
cording as  he  intends  it,  viz.  for  his  own  Advantage,       ibid. 

Herald's  Books  admitted  good  Evidence  to  prove  Coufin- 
age,  426 

Exception. 

Where  an  Exception  in  a  Leafe,  though  it  comes  under 
the  per  Nomen,  goes  to  the  Thing  before  demifea,  and  re- 
ftrains  the  Demife  in  Part,  104 

Leafe  of  two  Acres,  excepting  one,  is  a  void  Exception, 

'53 

Where  the  Words  (nther  than)  fhall  have  the  Senfe  of  an 

Exception,  195 

Where  that  which  is  excepted  out  of  general  Words  is 

as  clearly  exempted  as  if    nothing  had  been  fpoken  of  it, 

361 


ibid; 

Where  an  Exception  of  a  Thing  not  contained  before  in 
the  general  Words  fhall  be  void,  370 

Where  an  Exception  of  the  Profits  "upon  a  Leafe  fhall  be 
good,  524 

Excommunication. 

Where  upon  a  Plea  of  Excommunication  the  Judges  have 
fought  Counfel  of  the  Canonifts,  12,5 

Execution. 

The  Order  of  Execution  upon  Statutes- Merchant,  Staple., 
and  Recognizances,  62 

Where  the  Execution  of  a  Recognizance  fhall  be  difcharged 
in  the  whole  by  the  Conufee's  Purchafe  of  part  of  the  Land 
which  the  Conufor  had  at  the  Time  of  the  Recognizance 
entered  into,  and  where  not,  72, 

A  Difcharge  of  part  of  a  Thing  in  Execution  is  a  Dif- 
charge  of  the  whole,  ibid. 

Where  the  Conufee  of  a  Recognizance  fhall  have  Exe- 
cution of  the   Land   againft   a   Stranger,    and   where    not, 

ibid.' 

Where  the  Conufee  himfelf  is  one  of  the  Feoffees  of  the 
Conufor,  his  entire  Execution  of  the  Land  fhall  be  difcharged 
againft  all  the  others,  but  if  the  Conufor  has  referved  part  of 
the  Land  to  himfelf,  the  Conufee  may  have  Execution  of 
that  part  which  remains  in  his  Hands,  ibid. 

Execution  of  a  Seigniory  cannot  be  had  in  the  Land  of 
the  King,  though  he  has  it  in  his  natural  Capacity,       242 

What  might  be  put  in  Execution  for  Debt  at  the  Com- 
mon Law,  and  what  not,  441 

If  Execution   upon  a   Recognizance   or  Statute   Staple  is 

fued  againft  Termor  for  Years,  the  Sheriff  has  Election  either 

"  to  fell   the  Term  abfolutely,  or  to  extend  it  at  the  annual 

Value,  524 


Executor  and  Adminiftrator. 

Where  plene  admimjlravlt  the  Day  of  the  Writ  purchafed, 
and  fo  nothing  in  his  Hands.,  fhall  be  a  good  Plea  by  an 
Executor,  26.  31 

Debt  brought  againft  the  Goaler  by  the  Adminiftrator  of 
the  Creditor   for  the  Efcape  of  the  Debtor  who  was  in  Exe- 
cution, 35 
Where  Debtor  and  another  are  made  Executors  to  Debtee, 
the  Debt  is  extinct  for  ever,  3^ 
Wrhere  an    Adminiftrator    coming   firft   by    Diftrefs  fhall 
anfwer  as  well  as  an  Executor,                          ibid.   178.  467 
Where  an  Executor  fhall  fhew  the  Teftament  in  an  Action 
brought  by  him,  and  where  not,                                       46.  81 
Nothing   in  his   Hahds  the   Day    of  the  Writ  purchafed, 
without  faying,  or  ever  after,  no  Plea  by  an  Executor,        50 
Where  Adminiftrators   fhall  fhew  the  Letters  of  Admini- 
ftration,  and  where  not,                                               52.   277 
Adminiftrators  fhall  have  an  Action  of  Account  as  well  as 
Executors,  53 
If  the  Teftator  commits  the  Adminiftration  to  one  in  his 
Will,  by  thofe  Words  he  fhall  be  his  Executor,                157 
Action  on  the  Cafe  againft  an  Executor  upon  a  fimple  Con- 
tract of  the  Teftator,                                           181,  182,  183 
Where  an  Executor  by  pleading  to  an  Action  fhall  make 
himfelf  liable  to  it,  which  otherwife  he  fhould  not  have  been 
if  he  had  demurred  to  it  at  firft,                                           r82 
Where  the  Teftator  cannot  wage  his  Law,  an  Action  lies 
againft  his  Executor,                                                             ibid. 
An  Executor  cannot  convert  the  Refidue  of  the  Teftator's 
Goods  to  his  own  Ufe,                                                         ibid. 
Executors  are  only  Minifters  and  Diftributors  of  the  Goods 
of  the  Dead,                                                                         ibid. 
In  an   Adtion  on  the  Cafe  againft   an  Executor  upon  the 
fimple  Contract  of    the  Teftator,    the    Plaintiff  needs    not 
aver  that  the  Defendant  has  Affets  to  pay  Legacies,          183 
A  Creditor  being  made  Executor  to  his   Debtor  may   re- 
tain Goods  to  pay  himfelf,                          i*4,  185,  186.  543 
Where  Acceptance  of  the  Executorfhip   by    the  Debtee 
extinguifhes  his  Action  for  ever,  though  not  the  Debt,   184, 

18? 
Where  Debtor  and  another   are    made  Executors  to   the 
Debtee,  the  Action  is  gone,  though  the  Debt  remains  as  Af- 
fets, 184.  186 

o  So 
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So  the  Aft'ion  is  gone  in  fuch  Cafe,  though  the  Debtor 
dies  firft,   and  did  not  adminifter  at  all,  184 

An  Executor  refilling  to  adminifter  muft  be  named  in 
every  Aclion  brought  by  the  other  Executors  for  a  Duty 
done  to  the  Teftator,  '  ibid. 

Where  Debtee  and  another  being  made  Executors  to 
Debtor,  and  Debtee  dying  firft,  his  Executors  fhall  have  an 
Aclion  againft  thefurviving  Executor,  and  where  not,  ibid. 
Where  the  Inter-marriage  of  the  Creditor  with  one  of  the 
Executors  of  the  Debtor  fhall  extinguifh  his  Action,  and 
where  not,  ibid. 

Where  an  Executor  cannot  pay  a  Chofe  in  Action,        185 
Without  an  Executor  a  Will  is  void,  ibid. 

How  the  Adminiftration  of  the  Debtee  Executor  to  Debtor 
caufes  an  Alteration  of  the  Property  of  the  Teftator's  Goods 
in  his  Hands,  towards  Satisfaction  of  his  own  Debt,  ibid. 
If  the  Creditor  be  made  Executor  to  the  Debtor,  and  there 
is  not  AfTets  to  pay  his  own  Debt,  he  may  have  an  Aclion 
againft  the  Heir,  ibid. 

Creditor  being  made  Executor  to  Debtor  cannot  retain  for 
Part  of  his  Debt,  and  have  an  Aclion  againft  the  Heir  for 
the  Refidue,  but  he  muft  either  retain  the  whole,  or  have  an 
Aclion  for  the  whole,  185,  186 

If  Executors  pay  the  Teftator's  Debts  with  their  own 
Money,  they  may  retain  to  the  Value  out  of  the  Teftator's 
Goods,  as  their  own  proper  Goods,  186 

Where  in  an  Aclion  againft  Executors,  the  Death  of  one 
fhall  abate  the  Writ,  ibid. 

What  Acts  done  by  the  Adminiftrator  before  the  Executor 
has  proved  the  Will,  fhall  be  good  and  indefeafible  againft 
the  Executor,  and  what  not,  276.  282,  283 

An  Executor  cannot  be  without  a  Teftament,  276 

If  in  pleading  Adminiftration  it  fhall  be  averred  that  the 
Ordinary  who  committed  it  is  the  Ordinary  of  the  Place 
where  the  Party  died,  277 

Letters  of  Adminiftration  not  binding  in  our  Law,  but 
may  be  denied,  and  how  they  fhall  be  tried  in  fuch  Cafe, 

ibid. 

Adminiftrators  might  be  appointed  by  the  Ordinary  before 

the  Statute  of  3 1  Ed.  3.  cap.  11.  and  their  Intereft  and  Power, 

and  how  chargeable,  278.  280.  290 

An  Executor  cannot  have  an  Aclion   of  Debt,  nor  releafe 

a  Debt  due  to  the  Teftator,  before  Probate,  278.  281 

Where  no  Notice    of  the    Teftament    fhall  be  a  good 

Ground  for  the  Ordinary  to  commit  Adminiftration,     278 

279.  281 
Where  the  Executor  may  pay  the  AfTets  in  his  Hands  to  a 
Creditor  of  the  Teftator,  pending  the  Writ  of  another  Cre- 
ditor which  was  fued  before  the  Payment,  279 
In  what  Cafes    Adminiftration  may   be  committed  where 
the  deceafed  did  not   die  inteftate,  but  made   Executors  and 
a  Teftament,  and  the  Acts  of  fuch  Adminiftrator  fhall  not 
be  avoided,                                                                    279.  281 
If  a  Man  makes  his  Executors,  and  enters  into  Religion, 
and  is  afterwards  deraigned,  he  fhall  not  avoid  the  Acts  of 
the  Executors  done  in  the  mean  Time,                                 279 


Where  Adminiftration  granted  by  one,  and  all  Acls  done 

by  the  Adminiftrator,  fhall   be  difproved  and    avoided  by  a 

iecond  Adminiftration  granted  by  another,  ibid. 

Where  Trefpafs  may  be  brought  againft  the  Adminiftrator 

of  the  Ordinary,  by  the  Adminiftrator  of  the  Metropolitan, 

ibid. 

Who  fhall  commit  Adminiftration,    where  the  Inteftate 

dies  leaving  Goods  to  the  Value  of  10  /.  in  divers  Diocefes, 

ibid. 
Where  the  Power  of  an  Adminiftrator  fhall  be  difproved 
and  avoided  by  the  Probate  of  the  Teftament,  ibid. 

What  the  Ordinary  ought  to  do  before  he  commits  Ad- 
miniftration, where  there  is  an  Executor  made,  ibid. 
Where  a  Man  fhall   be  faid   to  die  inteftate,  although  he 
makes  a  Teftament  and  Executors,                              281,  28z 
How  Letters  of  Adminiftration  may  be  avoided,  282 
What  Acls  done  by  an  Executor  of  his  own  Wrong  fhall 
be  good  and  indefeafible  againft  the  lawful  Executor,        ibid. 
To  what  purpofes  Executors  fhall   be  reputed   in  Law 
Affigns,                                                                         286.  288 
If  Executor  of  an  Executor  might  have    Debt  or   other 
Aclion  for  a  Duty  due  to  the  firft  Teftator,  before  the  Sta- 
tute of  25  Ed.  3;  cap.  5.                                             286,  290 
Where  the  Executor  of  an  Executor  fhall  have  an  Action 
upon  a  Covenant  made  to  the  firft  Teftator,               286.  290 
Executor  of  an    Executor    is  immediate  Executor  to  the 
firft  Teftator,  and  is  in  the  like  Degree  as  the  firft  Executor 
was,                                                                               290.  525 
At  the-Common  Law,  Executors  could  not  have  Actions 
of  Account  or  of  Trefpafs  for  Goods  carried  away,    until 
given  them  by  Statutes,                                                            290 
In   what  Right  Executors   fhall    be   pofTefred  of   Things 
which  come  to  them  by  reafon  of  other  Things,  which  they 
have  in  Right  of  the  Teftator,                                             292 
Where  a  Leafe  for  Years  recovered  by  the  Executor,  by 
reafon  of  a  Covenant  made  to  the  Teftator,  fhall  be  AfTets 
in  his  Hands,                                                                            ibid. 
If  an  Executor  affigns  Auditors  to  one  who  was' an  Ac- 
countant to  the  Teftator,  and  he  is   found   in  Arrears,  how 
the  Action  of  Debt  by  the  Executor  fhall  be,  and   in  what 
Capacity  this  Debt  fhall  be  veiled  in  him,                           ibid. 
In  what  Right  an  Executor,  having  aVillain  of  theTeftator 
forYears,  fhall  be  feized  of  the  Perquifite  of  fuch  Villain,  ibid. 


Account  lay  not  againft  Executors  at  Common  Law,  un- 
lefs  for  the  King,  32°-  3^2 

Where  upon  a  falfe  Plea  pleaded  bv  an  Executor,  nothing 
fhall  be  put  in  Execution   but  the  Goods  of  the  Teftator, 

44o 

Where  an  Executor  is  alfo  Legatee,  he  is  not  compellible 
to  take  the  Legacy  againft  his  Will,  but  he  has  Election 
which  Title  he  will  ftand  to,  and  the  Election  of  the  one 
confounds  the  other  Title,  520.  543 

Were  an  Executor  is  alfo  Legatee,  his  firft  Title  is  as  Exe- 
cutor, '   520.5+3 

Executor  may  alien  a  Term  before  Entry,  520 

Where  the  Executor's  AfTent  to  the  Devife  of  a  Profit  out 
How  the  Power  of  an  Executor  may  be  fpecially  limited     of  Land,  or  other  Thing,  fhall  be  no  AfTent  to  the  Devife  of 


and  qualified  by  the  Teftator,  ibid. 

How  many  Perfons  have  to  do  with  the  Gopds  of  the  de- 
ceafed, and  who  they  are,  and  from  whence  each  of  them 
derive  their  Authority,  279,  280 

Where  Debt  lies  againft  the  Executors  of  the  Ordinary 
for  the  Debts  of  the  Inteftate,  280 

To  what  Purpofes  the  Executors  have  an  Intereft  and  Au- 
thority in  the  Goods  of  the  Teftator  before  Probate,  and  to 
what  not,  280,  281 

What  Act  done  by  the  Executor  fhall  amount  to  an  Ad- 
miniftration, 280 

Where  the  Executor  has  once  adminiftered,  his  Refufal 
afterwards  may  be  refufed,  ibid. 

Executors  muft  before  Probate  remove  the  Goods  and 
Chatties  out  of  the  Houfe  and  Lands  of  the  Teftator  de- 
fcended  to  the  Heir,  or  elfe  the  Heir  may  diftrain  them 
Damage-feafant,  280,  281 

Where  Trefpafs,  or  Replevin,  is  maintainable  by  Execu- 
tors before  Probate,  281 

The  Property  and  PofTeffion  of  the  Goods  of  the  Teftator 

cannot  be  in  the  Executor  and  Adminiftrator  at  one  and  the 

fame  Time,  ibid. 

The  Effect  and   Relation  of  the  Probate  of  a  Teftament, 

ibid. 
Where  the  Probate  of  the  Will  fhall  make  good  a  Releafe 
made  by  the  Executor  before  Probate,  ibid. 

3 


the  Land,  or  Thing  itfelf,  521.541 

Where  the  Executor's  AfTent  to  the  firft  Devifee  fhall  enure 
to  him  in  Remainder,  521.  545 

Where  the  Executor's  AfTent  to  a  Devife  of  the  Occupa- 
tion of  Land  for  a  Time  is  an  AfTent  to  a  Devife  of  the 
Land  itfelf  to  another  afterwards,      524.  541 .  542.  545,  546 

An  Executor  cannot  devife  the  Goods  which  he  has  as 
Executor,  525 

Where  the  Goods  of  the  Teftator  fhall  not  be  put  in  Exe- 
cution for  the  Debt  of  the  Executor,  ibid. 

An  AfTent  of  the  Executor  to  a  void  Legacy  is  alfo  void, 

526 

What  Remedy  an  Executor  being  alfo  Legatee  has  for  the 
Legacy,  54*  •  543 

Where  an  Executor  is  alfo  Legatee,  at  what  Time  the  Pro- 
perty of  the  Legacy  fhall  be  adjudged  in  him,  and  how,  and 
in  what  Degree,  543 

Gift  of  all  one's  Goods  to  his  Executor  to  perform  his 
Will,  is  void,  ibid. 

Executors  ought  to  take  an  Oath  to  perform   the  Will, 

544 
Where  the  Executor  is  alfo  Legatee,  what  Act  fhall  be  an 
Election  in  him  to  take  the  Thing  as  a  Legacy,  ibid. 

Where  the  Executor  may  pay  one  Legatee  his  whole  Le- 
gacy, there  not  being  AfTets  to  pay  all  the  Legacies  bequeath- 
ed, 
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ed,  and  the  other  Legatees  {hall  have  no  Remedy;  fo  if  the 
Executor  himfelf  is  Legatee,  he  may  prefer  himfelf,  54.5 
Where  Executors  fhall  not  diftrain  in  Land  for  the  Ar- 
rears of  Rent,  when  it  is  in  the  Pofleffion  of  him  who  does 
not  only  claim  it  by  Defcent,  but  by  another  Title  alfo,      [4  J 

Exigent.     See  Outlawry. 
Expojition  of  Words. 

Of  the  Word  [Agreement),  8.  1 4. 

Of  the  Word  (Fee  ,  and  where  it  fhall  be  taken  for  Fee- 

fimple,  XI 

Of  the  Extent  of  the  Word  (Purchafe),  and  where  a  Gift 

of  all  his  Lands  purchafed  (hall  pafs  Lands  which  he  has  by 

Gift  without  Confideration,  or  by  Way  of  Remainder,  ibid. 

Of  the  Words  (durante  rermino),  23.  27.  30 

Of  the  Word  (then),  and  the  Relation  of  it,     24,  25.  32 

Of  the  Word  (if),  whether  a  Condition  or  a  Limitation, 

25-  32^  33 

Of  the  Word  (vellct),  if  conditional,  30.  33 

Of  the  Words  (quorum  pramifforum  pratextu),  and  their 
Operation  and  Force,  52.  56.  19$ 

Of  the  Word  (fame),  and  to  what  it  fhall  be  referred, 
where  feveral  Things  are  named  before,  64,  65 

Of  the  Word  (aforefaid),  and  where  it  has  Relation  as 
well  to  Things  excepted,  as  otherwife,  64   67 

Of  the  Words  (colore  officii),  and  (virtute  or  ratione  offi- 
cii)* and  the  Difference  between  them,  64.  68 

Where  the  Words  (in)  and  (of)  fhall  receive  the  fame 
Ccnftruction,  76 

Where  the  Word  (/aid),  fhall  vitiate,  or  not,  when  there 
is  nothing  before-mentioned  to  which  it  can  be  refered,       86 

How  the  Words  (at  the  Time  of  the  making),  fhall  be  ex- 
pounded, 108 

Of  the  Word   (only),  109 

Of  the  Words  (ita  quod),  ibid. 

Where  the  Judges  have  confulted  with  Grammarians,  and 
have  purfued  the  Senfe  of  the  Grammar,  in  the  Conftruction 
of  Latin  Words,  122 

Renunciavit  t>,ti  commun'ies,  good  Latin,  ibid. 

Pentecofi,  how  defined,  ibid. 

Jmaginavit,  bad  Latin,  ibid. 

Of  the  Words  (puri  auri),  ibid. 

Licet  is  a  Conjunction  adverfative,  and  alfo  an  Adverb 
affirmative,  ibid.  125 

Licet  is  a  direct  and  precife  Affirmation,     125,  126,  127 

128 

Cum,  the  ufual  Form  of  Recital  in  Debt  upon  Obligations, 

123 

Licet,  without  other  Matter,  is  neither  an  Affirmative  nor 
a  Negative,  but  is  governed  according  to  the  Matter  which 
comes  after  it,  127 

Where  the  Words  (cum,  tanquam,  ut,  tarn,  and  quam),  are 
precife  Affirmations,  and  traverfable,  128 

Of  the  Words  (licet  fapius  requiftus),  in  Debt,  ibid. 

Of  the  Word   (Farm),    the  fame  in  Effect   with  Rent, 

132.  195 

Where  one  Word  fhall  enure  as  another,  in  order  to  pre- 
ferve   the  Intent  of   the  Parties,     134..  141,  142.  154.  157 

*59-  I7°,  171 
Where  Words  fpoken  by  one  fhall  be  taken  as  if  fpoken 

by  another,  and  where  not,  134.  136.  138.  141 

Where  mifnaming  Words  fhall   not   hurt,    if  there   are 

Words  of  Subftance  put  for  them,  135 

Where  the  Effect  and  Subftance  of  Words  fhall  be  more 

regarded  in  Contracts  than   the  Form  of  them,  and  Words 

which   are  feldom    ufed    fhall   be  held    equivalent   to    ufual 

Words,  if  they  have  Subftance  in  them  tending  to  the  Effect 

propofed,  i4o,  141 

Where  the  Word  (renounce)   fhall  enure  as  aReleafe,  140 

Of  the  Word  (Covenant)    how  it  may  enure,  14,1 

Where  the  Word  (fame)    fhall  be  taken  for  (the  like),  and 

Where  not,  141,  142.  272,  273 

Of  the  Words    (ftagnum,  aqua,    et  pifcaria),    what  they 

confift  of,  and  what  fhall  pafs  by  a  Grant  of  them,    151.  154 

157 
Where  the  Word    (Tenements)    fhall   comprehend  a  Re- 
verfion,  I53.  I5J 

Where  a  Word  includes   another  Thing,    the   Thing  in- 
cluded fhall  pafs  by  the  Word,  154.  157 
Where  the  Word  (defend)  fhall  be  taken  for  (remain), 

'59-542 


Where  the  Words  (recipere  terram)  fhall  be  taken  in  the 
Senfe  of  (re-enter),  ijg 

Of  compound  Words,  and  where  they  fhall  contain  feve- 
ral Things,  168  170 

Where  the  common  Phrafe  and  Language  of  the  Country 
fhall  be  obferved  and  purfued,  169 

Of  the  Words  (Oxgang  of  Land,  Yard-land,  and  Bovate 
of  Land),  and  what  they  contain,  168 

Of  the  Word  (Toft),  what  it  is  that  fhall  be  fo  called, 

170 

Of  the  Words  (as  if),  and  what  Effect  they  fhall  have  by 
Relation,  17^ 

Of  the  Words  (nuper)  and  (quondam),  and  to  what  part 
of  Time  they  relate,  190 

Of  the  Word  (Demefn),  and  what  it  is  properly  applied 
to,  19 r 

Where  the  Word  (demife)  fhall  be  taken  in  the  Senfe  of 
(granted  over),  and  that  as  well  whde  the  Thing  is  granted 
over  by  the  Act  of  the  Law,  as  by  the  Act  of  the  Party     1  92 

Of  the  Words  (o.ber  than),  and  where  they  fhall  have  the 
Senfe  of  an  Exception,  1 95 

Of  the  Word  (Term),  what  it  contains,  and  what  fhall 
pafs  by  a  Grant  thereof,  198 

Of  the  Words  (end  and  expiration  of  a  Term  of  Tears), 
and  where  they  fhall  extend  to  a  Surrender  of  it,  ibid. 

Of  the  Word  (foreign),  where  it  fhall  be  taken  in  the 
Senfe  of  (former),  204 

Whee  the  Words  (virtute  cujus)  are  not  a  pofitive  Aver- 
ment, 206 

Of  the  Word  (Terminus),  and  where  it  may  be  referred  to 
Time  and  Place,  273 

Of  the  Words  (cut  of  memory),  and  to  what  Part  of  Time 
they  fhall  be  referred,    and  what  fhall  be  intended  thereby, 

27+ 
Where  a  Sentence  is  in  the  Disjunctive,  and  one  Part  can- 
not be  performed,  and    the  other  may,  the  Party  fhall  be 
forced  to  perform  that  which  may  be  performed,  286 

Where  a  Copulative  fhall  be  taken  as  a  Disjunctive,  et 
vice  vcrfa,  __     ?&8,  289 

The  Effect  of  all  Words  refts  in  a  reafonable  Senfe  and 
Conftruction  of  them,  and  in  fuch  Senfe  they  ought  always 
to  be  taken,  329 

Of  the  Word  (conclude),  and  from  whence  derived,      369 
Of  the  Word  (Inter  efl),  and  where  it  fhall  comprehend  a 
Term  for  Years,  374 

Of  the  Word  (aforefaid),  and  if  it  fhall  abate  a  Writ, 
where  the  Matter  to  which  it  was  referred  was  not  mentioned 
before,  515 

Extent. 

Where  a  Leafe  for  Years  may  be  extended  at  the  annual 
Value  as  well  as  a  Freehold,  524 

Exthiguijhment. 

Where  Debtor  and  another  are  made  Executors  to 
Debtee,  the  Debt  fhall  be  extinguifhed,  36 

If  the  Tenant  enfeoffs  the  Lord  in  Fee,  the  Seigniory  ia 
extinct,  106 

Where  Acceptance  of  the  Executorfhip  by  the  Debtee  is 
an  Extinguifhment  of  his  Action  for  ever,  though  not  of  the 
Debt,  184,  185 

Where  Debtor  and  another  being  made  Executors  to 
Debtee,  the  Action  is  extinguifhed,  though  the  Debt  re- 
mains as  Affets,  184.186 

So  the  Action  is  extinct  in  fuch  Cafe,  though  the  Debtor 
dies  firft,  and  did  not  adminifter  at  all,  1  84 

Where  the  Intermarriage  of  the  Creditor  with  one  of  the 
Executors  of  the  Debtor  fhall  extinguifh  his  Action,  and 
where  not,  ibid. 

Where  the  Action  for  a  Thing  is  extinguifhed,  the  Thing 
itfelf  is  alfo  extinguifhed,  ibid. 

The  Inter-marriage  of  the  Obligor  with  one  of  the  Obli- 
gees is  an  Extinguifhment  of  the  whole  Debt  againft  both, 

ibid. 

Where  an  Eftate  of  Inheritance  fhall  extinguifh  a  Chattle 
in  the  fame  Land,  and  where  not,  419,  420 

If  a  Rent  be  granted  to  a  Tenant  of  the  Land,  and  to  a 
Stranger  in  Fee,  it  is  extinct  for  a  Moiety,  419 

Where  the  Acceffion  of  a  Freehold  in  auter  droit  fhall  ex- 
tinguifh a  Term  which  a  Man  has  in  his  own  Right,       420 

LefTor 
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Lefibr  has  a  Term  for  Years  as  Executor  of  Leffee,  the 
Term  is  not  extinguished,  420 

Where  by  a  Feoffment  of  a  Manor  which  Hufband  has 
in  Fee,  the  Moiety  of  a  Leafe  for  Years  which  he  has  in  the 
fame  Manor  in  Right  of  his  Wife  Jointenant  with  a  Stranger, 
fhall  not  pafs  by  Way  of  Extinguifhment,         422,  423,  424 

Where  the  PoffeiTion  and  Eftate  of  the  Land  comes  to  him 
who  has  the  Profits  thereof,  it  merges  the  Profits  a  prendre  for 
the  Time,  #  54z 

Extortion. 

What  fhall  be  faid  Extortion  in  Sheriffs,  or  other  Officers, 

68 
The  Odioufnefs  of  the  Crime,  ibid. 


Failer  de  Record. 

WHERE  in  an  Action  of  Debt  upon  a  Recognizance 
the  Defendant  pleads  Nut  ti'ei  Recognizance,  and  the 
Plaintiff  certifies  a  Recognizance  on  Condition,  he  has  not 
failed  of  his  Recordj  14. 

If  at  the  Day  the  Party  brings  in  a  Record  which  varies 
in  the  Year  or  Term,  he  has  failed  of  his  Record,  79 

Farm. 

Where  it  has  the  fame  Senfe  with  Rent,  132.  19; 

How  called  in  feveral  Counties,  160 

What  it  is,  and  how  much  it  may  contain,  and  what  fhall 

pafs  by  a  Grant  or  Devife  thereof,  191.  195 

Fee  Simple.     See  Expofition  of  Words. 

Where  a  Man  is  faid  to  be  feized  in  Fee,  this  fhall  be 
taken  in  Fee  Simple,  1 1 

A  Gift  to  a  Man  et  haredibus  fhall  be  a  Fee  Simple,  though 
(fuis)  be  omitted,  28 

Every  Fee  Simple  which  has  a  Man  has,  is  his  Inheritance, 

50 
Where  a  Fee  Simple  fhall  be  intended  to  continue  always 

in  him  in  whom  it  is  repofed,  unlefs  it  be  fhewn  how  it  is 

otherwife  devefted,.  193 

A  Fee  Simple  in  Poffeflion,  and  a  Fee  Tail  in  Pofleffion, 
cannot  ftand  together  in  one  and  the  fame  Perfon,  at  one  and 
the  fame  Time,  230 

At  the  Common  Law  all  Efiates  of  Inheritance  were  either 
Fee  Simple  abfolute  or  conditional,  and  what  thofe  were, 

235.  239.241.245.562 

A  Remainder  not    limitable   over    upon  a  Fee  Simple, 

235.239.  248,249 

What  Remedy  the  Iffue  of  Tenant  of  a  Fee  Simple  con- 
ditional   had  before  the  Statute  de  dmis  againft  an  Abator, 

239 

Where  there  may  be  two  Fees  Simple  of  the  fame  Land  at 
one  and  the   fame  Time,  and  where  not,     248,349.554 

555- 557- 56o 
One  Fee  Simple  cannot  depend  upon  another,  248 

A  Gift  of  Lands  by  Fine  Sur  Conufance  de  droit  come  ceo 
que  il  ad  de  fon  done,  fhall  be  a  Fee  Simple,  ibid. 

Where  a  Fee  Simple  fhall  not  merge  an  Eftate-tail  pre- 
cedent, 296 

Where  a  Gift  of  Land  to  one  and  to  his  Heirs  Males  is  a 
Fee  Simple,  and  where  not,  335 

How  many  Sorts  of  Eftates  in  Fee  there  are,  557 

What  is  a  Fee  Simple  abfolute,  ibid. 

What  is  a  Fee  Simple  determinable,  ibid. 

What  is  a  bafe  Fee,  ibid. 

Feb  de  fe. 

If   Hufband   and  Wife  are  Jointenants  of  a  Term  for 
Years,  and  the  Hufband  becomes  Felo  defe,  the  Leafe  is  for- 
feited, 257 
What  are  the  Things  which  conftitute  this  Felony,      258 
What  fhall  be  judged  the  Caufe  of  the    Death  of  a  Felo 
defe,  as  of  one  that  drowns  himfelf,          258,259.261,262 
How  the  Forfeiture  fhall  relate,     259,  260,261,  262,  263 
Why,  and  to  what  Purpofe,    the  finding  of  his  Death  by 
the  Coroner  is  equivalent  to  an  Attainder  in  Fail,    258.  260 

263 


Cannot  make  his  Executors,   or  a  Teftament,   and  why, 

258.261 

How  far  the  King  fhall  be  intitled  to  his  Goods,  2j8 

At  what  Time  he  fhall  be  deemed  a  Felo  defe,  ibid. 

Where  one  joint  Obligee  becoming  Felo  defe,  the  Suivi- 
vor  fhall  fue  the  Obligation,  and  not  the  King,  259 

How  many  parts  the  A&  of  a  Felo  defe  confifts  of,  and 
which  is  the  moft  material  in  the  Eye  of  the  Law,  ibid. 

Wherein  the  Punifhment  of  a  Felo  de  fe  varies  from  the 
Punifhment  of  other  Felonies,  260 

Villain  gives  himfelf  a  mortal  Wound,  Lord  feizes  the 
Goods,  Villain  dies,  the  King  fhall  have  them,  ibid. 

The  Reafon  why  a  Felo  defe  fhall  not  forfeit  his  Land, 

ibid. 

The  Quality  of  the  Offence  of  a  Feb  de  fe,  261 

Againft  whom  the  Offence  of  a  Felo  de  fe  is  committed, 

ibid. 

What  a  Felo  defe  fhall  forfeit,  ibid. 

The  Reafon  why  the  King  fhall  have  the  Goods  and  Chat- 
ties of  a  Felo  de  fe,  ibid- 

From  what  Time  the  Felony  fhall  be  dated,  262 

Death  muft  enfue  within  a  Year  after  the  Stroke,        ibid* 

Felon,  Felony,  &c. 

Where  killing  another  fhall  not  be  Felony,  when  done  by 
Compulfion,  19 

Where  an  Infant  of  tender  Age,  or  Man  non  fanes  memo- 
rise, kills  another,  not  Felony,  ibid. 

Where  Drunkennefs  fhall  be  no  Excufe  for  Felony,      ibid. 

Where  a  Felon  flies  into  a  foreign  County,  and  is  there 
taken,  in  what  County  he  fhall  be  imprifoned,  37 

Where  a  Gift  of  the  Goods  of.  a  Felon  between  the 
Wound  and  the  Death  of  the  Party  wounded  fhall  be  good, 

258 

Imagination  or  Refolution  to  do  a  Felony  not  punifhabJe, 
unlefs  it  be  actually  done,  259 

Lunatic  wounding  himfelf  mortally  fhall  not  be  a  Felon, 
though  he  dies  in  his  Senfes,  260 

Where  the  Law  regards  the  Caufe  and  Beginning  of  every 
felonious  Act,  ibid. 

Feoffment. 

Where  a  Leafe  and  Releafe  fhall  amount  to  Feoffment,      7 

Where  Cejluy  que  life  and  his  Feoffees  after  the  Statute  of 
1  Rich.  3.  and  before  27  Hen.  8.  join  in  a  Feoffment,  whofe 
Feoffment  it  fhall  be  conftrued,  59 

Where  Tenant  for  Life  and  he  in  Reverfion  join  in  a 
Feoffment,  how  it  fhall  be  conftrued,  59.  140 

Where  he  who  is  feized  in  Fee,  and  another  that  has  no- 
thing in  the  Land,  join  in  a  Feoffment,  how  it  fhall  be  con- 
ftrued, 59 

Where  the  Reftriclion  of  Alienation  by  the  Condition  of  a 
Feoffment  is  good,  and  where  repugnant,  77 

If  Feoffor  enters  upon  Feoffee  for  Condition  broken,  yet 
he  has  not  fo  avoided  the  Feoffment  as  to  punifh  Feoffee  for 
taking  the  mean  Profits,  107 

Where  a  Feoffment  is  made  to  the  Ufe  of  one  in  Fee,  who 
refufes,  it  is  as  if  it  had  been  appointed  to  the  Ufe  of  a  dead 
Perfon  in  Law,  or  of  an  inanimate  Thing,  and  fo  it  is  a  Feoff- 
ment without  Confideration,  and  fhall  be  to  the  Ufe  of  the 
Feoffor,  114. 

Where  Tenant  for  Years  and  the  Leffor  join  in  a  Feoff- 
ment in  Fee,  how  it  fhall  be  conftrued,  140 

A  Leafe  for  Years  and  Releafe  may  be  pleaded  as  a  Feoff- 
ment, 156 

Where  a  Deed  of  Feoffment  may  be  pleaded  as  a  Confirma- 
tion, ibid. 

Wherein  pleading  a  Feoffment,  an  Entry  may  bealledged, 

232 

Where  a  Feoffment  is  pleaded  without  fhewing  any  Ufe  or 

Confideration,  to  whofe  Ufe  it  fhall  be  intended,  477 

Fines. 

Where  a  Fine  may  be  levied  upon  Condition,  34 

A  Fine  levied  of  a  Reverfion  is  a  Record  before  Attorn- 
ment, 46 
How  a  Fine  levied  by  Hufband  and  Wife  may  be  pleaded, 

105 

How  the  Writ  of  Covenant  fhall  be,  when  a  Fine  is  levied 

of  the  Reverfion  of  Land,  157 

What 
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What  is  the  ufual  Form  of  the  Concord  of  a  Fine*  by 
which  the  Reverfion  of  Land  is  granted,  157 

Fine  pleaded  without  any  Conclufion  of  prout  patet,  tsV. 

224 

When  a  Remainder  cannot  be  limited  upon  a  Fine,  Sur 
tonufance  de  droit  come  ceo  que  il  ad  de /on  done^  248 

If  any  of  the  Proclamations  upon  a  Fine  according  to  the 
Statute  of  4  Hen.  7.  be  made  on  a  Sunday,  it  makes  all  the 
Proclamations  erroneous,  but  does  not  make  the  Fine  void, 
which  remains  a  Difcontinuance  as  a  Fine  at  Common  Law, 

265 

A  Fine  may  be  levied  according  to  the  Common  Law 
without  Proclamations,  or  according  to  the  Statute  of 
4  Hen.  7.  with  Proclamations,  ibid. 

Form   of  Fines  not  altered  by   the  Statute  of  4  Hen.";. 

ibid. 

The  Fine  and  the  Proclamations  upon  it  are  not  one  in- 
tire  Matter  of  Record,  but  feveral,  265,  266 

Error  in  the  Proclamations  is  not  Error  in  the  Fine,  but 
Error  in  the  Fine  makes  the  Proclamations  void,  266 

Error  in  the  Proclamations  of  a  Fine  may  be  avoided  by 
Plea  as  well  as  by  Writ  of  Error,  266,  267 

Where  an  Infant  fhall  be  bound  to  make  his  Claim  with- 
in the  firft  five  Years  after  his  full  Age,  355.  375 

The  Antiquity,  Nature,  and  PuifTance  of  Fines,  at  the 
Common  Law,  357.  368,  369 

Why  fo  called,  357.  369 

What  Time  was  allowed  by  the  Common  Law  to  make 
Claim,  &c.  after  a  Fine  levied,  and  againft  what  Perfons  the 
Fine  was  thereby  annulled,  357,  358 

Where  Non-Claim  by  a  Year  and  Day  after  a  Fine  levied 
was  no  Bar  by  the  Common  Law,  357 

Why  termed  finis  legis,  et  firuclus  legis,  et  exitus  legis,  et 
efifeftus  legis  1  358 

The  Prefervation  of  ancient  Rights  touched  by  Fines,  how 
regarded  by  the  Common  Law,  ibid. 

Where  the  Eftate,  which  paffed  by  the  Fine  being  de- 
feated, the  Right  paramount  which  before  was  bound  fhall 
be  reftored,  ibid. 

Where  Judgment  and  Execution  feven  Years  after  the  Pro- 
clamations (fince  the  Statute  of  4  Hen.  7.)  fhall  defeat  and 
annul  the  Fine,  and  againft  whom,  ibid. 

Where  continual  Claim  upon  the  Land,  or  amongft  the 
Neighbours  out  of  the  Land,  fhall  difturb  the  Fine,  ibid. 

Where  Claim  entered  in  the  Record  of  the  Foot  of  the 
Fine  was  good  and  fufficient,  and  what  was  the  Form  of  the 
Entry,  and  at  what  Time  it  muff,  be  made,  ibid. 

How  many  Sorts  of  Claims  there  were  at  the  Common 
Law  to  avoid  Fines,         .  359 

Who  ought  to  make  Claim  to  avoid  a  Fine,  and  who  were 
excufed  by  the  Common  Law  from  fo  doing,  not  only  within 
the  Time  limited,  but  for  ever,  '    ibid. 

Where  he  in  Remainder  or  Reverfion  was  bound  for  ever 
by  the  Non-Claim  of  the  particular  Tenant  to  avoid  the  Fine, 

ibid. 

Feme  Covert  bound  by  Nen- Claim  to  avoid  a  Fine,  and 
why,  360 

The  Validity  and  Reputation  of  Fines  much  impaired  by 
the  Statute  which  oufted  Non  Claim  ;  but  were  reftored  to 
their  former  Force  and  PuifTance  by  the  Statute  of  4  Hen.  7. 

ibid. 

Where  one  who  falls  under  Difability  mefne  between  the 
Proclamations  made  and  the  Expiration  of  the  five  Years, 
and  fo  continues  all  the  five  Years,  fhall  be  bound  by  Latches, 
and  where  not,  366 

Why  originally  devifed,  368 

Fine  upon  the  Statute  of  4  Hen.  7.  compared  to  jfanus, 
otherwife  Noah.,  369 

Infant  levies  a  Fine,  after  Proclamations  pad  he  fhall  not 
have  a  Writ  of  Error,  370 

Againft  whom  a  Fine  with  Proclamations  may  be  pleaded 
without  examining  the  Right,  361 .  370 

Upon  a  Fine  levied  at  Common  Law  by  Tenant  in  ancient 
Demefne,  the  Lord  may  have  a  Writ  of  Deceit  twenty  Years 
after  the  Proclamations,  and  annul  the  Fine,  370 

Fine  with  Proclamations  levkd  by  Hufband,  and  five  Years 
pafs  before  his  death,  the  Wife  fhall  be  bound  to  five  Years 
after  his  Death  to  purchafe  her  Writ  of  Dower,  373 

Where  the  Lord  fhall  have  CrJJ'avit  twenty  Years  after  the 
Proclamations  upon  a  t  ine,  ibid. 

Jf  Rem;iinder-Man  in  Fee  expectant  upon  an  Eftate  for 
Life  fhall  have  five  Years  after  the  Death  of  Tenant  for  Life, 


to  avoid  a  Fine  with  Proclamations  levied  by  the  Feoffee  of 
Tenant  for  Life,  ibid. 

Where  a  Fine  and  five  Years  Non-Claim  fhall  bind  a  Cor- 
poration, and  where  not,  and  where  every  Succeffor  fhall 
be  bound  by  five  Years  Non  Claim  for  hL  own  Time,    375 

537»  538 
How  a  Fine  may  be  pleaded  in  Bar,  376 

Fine  levied  without  an  Original,  not  Void,  but  voidable  by 
Error,  394 

Where  it  fhall  be  a  good  Form  of  Pleading  a  Fine  to  fay;, 
that  a  final  Concord  was  made,  "  ;  •  431 

Where  in  Pleading  a  Fine,  the  Party  needs  rfetYheW  that 
it  was  levied  in  the  Common  Bench,  ' '  ibid. 

What  makes  it  to  be  a  Fine,  and  to  what  Purpofes  it  fhall 
be  called  a  Fine  before  it  is  engroffed,  ibid. 

Where  it  is  an  Eftoppel,  434 

Where  the  Eftate  given,  upon  which  the  Fine  is  levied  by 
Tenant  in  Tail,  being  abfolurely  defeated  before  the  Procla- 
mations palled,  the  Fine  and  all  the  Proclamations  afterwards 
made   are  void,  and  of  no  Force,  and  the  Tail  not  barred, 

434>  435 

To  whatPurpofe  Proclamations  upon  a  Fine  were  or- 
dained, 434, 

What  Sort  of  Claim  made  by  the  Iffiie  in  Tail  before  the 
Proclamations  paft  fhall  be  fufficient  to  defeat  the  Fine  and 
the  Proclamations  afterwards  made,  and  what  not,  435 

Where  a  Fine  with  Proclamations  levied  by  Tenant  in 
Tail  of  another  Thing  than  that  which  was  entailed,  fhall 
not  bind  the  Iffue,  •  ibid. 

Where  the  Iffue  in  Tail  may  aVer  Continuance  of  the  Pof- 
feffion  againft  the  Fine  of   his  Anceftor,    and    where   not, 

435s  436>  43  7 
Where  a  Fine  does   not   alter  the  Eftate,  nor  divert  the 

Land  out  of  the4Conufor,  until  Execution  fued  by  the  Conufee, 

437 
Where  Proclamations  upon  a  Fine  levied   by  Tenant  in 

Tail,  being  made   after  his  Death,  fhall  bind  the  Tail,  and 

where  not,  434.  436,  437 

Fines  levied  to  Corporations  without  fhewing  any  Licenfe 
of  the  King,  50a 

Where  in  pleading  a  Fine,  an  Entry  needs  not  be  alledged, 

Forfeiture. 

Where  the  Goods  of  a  Felon  fhall  not  be  removed  oat  of 
his  Hands  until  Attainder,  68 

Where  Leffee  for  Life  is  charged  not  to  alien  in  Fee,  if  he 
aliens  in  Tail  only,  it  fhall  be  a  Forfeiture,  85 

At  what  Time  Lands  in  Tail  became  forfeitable  for  Trea- 
fon,  237.251.554 

Feoffment  of  Tenant  for  Life  a  Forfeiture  for  which  Lef- 
for  may  enter,  241 

How  the  Forfeiture  of  Goods  for  Felony  fhall  relate,   258 

260. 262 

Lunatic  wounding  himfelf  mortally  fhall  not  forfeit  his 
Goods,  though  he  alterwards  dies  in  his  Senfes,  260 

Land  fhall  not  be  forfeited  without  an  Attainder  in  Fact, 

260, 261 

Where  a  Man  fhall  forfeit  his  Goods,  though  he  be  never 
attainted,  260 

What  the  Defendant  in  Appeal  fhall  forfeit  if  he  be  killed, 
or  only  overcome,  by  the  Appellor  in  Battle,     260,  261,  263 

Where  a  Felon  being  flain  in  Refiftance  of  an  Arreft 
fhall  forfeit  his  Goods  and  Chatties,  260 

Where  the  Forfeiture  of  Goods  and  Chatties  fhall  have  Re- 
lation to  the  Wound  given,  or  Act  done,  which  caufed  the 
Death,    for  the  avoiding  of   Gifts   or  Alienations   thereof, 

260.  262 

Hufband  and  Wife  being  Jointenants  of  a  Leafe  for  Years, 
it  may  be  forfeited  by  the  Outlawry  or  Attainder  of  the  Huf- 
band j  fo  if  he   becomes    z.-Felo  de  fe,  it   fhall  be  forfeited, 

257. 260 

Where  Perfons  endeavouring  to  fhun  the  Trial  or  Sen- 
tence of  the  Law  for  Felony  fhall  forfeit  their  Goads  and 
Chatties,  262 

If  a  Man  commits  Felony  and  flies  for  it,  he  fhall  for- 
feit  his  Goods   from   the    1  ime  of  the  fugam  fecit  found, 

262,  263 

If  a  Man  arraigned  for  Felony  challenges  peremptorily 
above  Thirty-five,  he  fhall  forfeit  his  Goods  and  Chatties 
by  the  Common  Lav/,  and  from  what  Time,  26 zz  263 

£  if 
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If  he  that  is  found  guilty  of  Felony  takes  his  Clergy,  he 
fliall  forfeit  his  Goods,  and  from  what  Time,  262,  263 

If  one  arraigned  for  Felony  ftands  mute,  and  will  not 
anfwer,  he  (hall   forfeit  his  Goods,  and  from    what  Time, 

202,  263 

If  a  Subject  joining  the  King's  Enemies  in  Battle  againft 
the  Kin"  within  the  Realm  is  flain  in  the  Field,  what  he  fhall 

forfeit,  °  263 

In  Murder,  the  Title  of  the  Lord  by  Efcheat  has  Relation 
to  the  Sirpke  given,  .ibid. 

Where  Offices  of  Skill  and  Diligence  may  be  forfeited  by 
Attainder^;  Treafon,  and  where  not,  379 

Where  by  the  Attainder  of  one  Grantee  of  an  Office,  the 
Office  or  any  Part  of  it  fliall  not  be  forfeited,  380 

A  Rent  granted  for  the  Exercife  of  an  Office  is  not  for- 
feited by  the  Attainder  of  the  Officer,  if  the  Office  itfelf  is 
not  forfeited,  381 

Annuity  pro  confillo  Impendendo  nor  forfeitable  by  the  At- 
tainder of  the  Grantee,  381,  382 

Tenant  in  Tail  of  the  Gift  of  the  Crown  makes  a  Feoff- 
ment in  Fee,  theReverGon  being  ftill  in  the  Crown,  and  af- 
terwards is  attainted  of  Treafon,  the  Intail  is  forfeited  to  the 
Crown,  55'2 

Forger  of  falfe  Deeds. 

Lies  tho'  the  Title  only  bed ifturbed,  54 

Does  not  lie  for  forging  and  publifliing    a  falfe  Deed  of  a 

Leafe  for  Years,  80 

Lies  for  forging  one  falfe  Deed  only,  86 

Where  the  Writ  is  quod  falfa  conjpiratione  hablta,  &c.   yet 

good,  tho'  againft  one  Perion  only,  123 

For  me  don. 

Where  in  a  Formcdon  upon  a  Remainder  in  Tail,  the  Iffue 
may  declare  upon  an  immediate  Gift,  52.  57 

It  lies  de  gurgite,  154 

What  Formedon  lies  for  the  Grantee  in  Tail  of  a  Reverfion 
depending  upon  an  Eftate  for  Life,  159 

How  the  Death  of  Tenant  in  Tail  without  Heir  of  his 
Body  ought  to  be  pleaded  in  a  Formedon  in  Remainder,      233 

Formedon  in  Reverter  lay  at  the  Common  Law  before  the 
Statute  de  donis,  and  in  what  Cafes,  235.  245 

formedon  in  Remainder  lay  not  at  the  Common  Law  be- 
fore the  Statute^  donis,  235.  239 

In  what  Cafe  a  Formedon  in  Defcender  lay  at  the  Common 
Law,  239 

Where  a  Formedon  lies  for  the  Heir,  and  not  a  Sur  cut  in 
■vita,  246 

Where  Proclamations  fhall  be  made  in  a  Formedon  before 
Judgment,  358 

Where,  the  Demandant  in  a  Formedon  upon  a  falfe  Plea 
pleaded  fhall  be  barred  of  all  that  he  has  demanded  by  his 
Wri(,  440 

Form  of  Declaration  in  a  Formedon  in  Defcender,  561 

Franchife. 

All  Franchifes  coming  again  to  the  Crown  by  Efcheat  or 
otherwife  are  extinguifhed  in  the  Crown  from  whence  they 
are  derived,  219 

Where  a  Franchife  which  is  appendant  to  a  Manor  fhall  not 
pafs  by  a  Grant  of  the  Manor,  238,  239. 

Frankalmoigne. 

What  the  Tenant  is  bound  to  do  for  the  Donor,  305 

Donor   to  acquit  the  Tenant  of  all   Rents    and  Services,. 

ibid. 
Frank-Marriage . 

If  Land  is  given  in  Frank-Marriage,  and  the  Parties  are 
afterwards  divorced,  the  Woman  fliall  have  the  whole  Land, 

Not  fubject  to  Payment  of  Rent  until  fourth  Degree  be 
part,  305 

Freehold. 

Of  greater  Eftimation  in  Law  than  other  Things,  25 

Where  a  Freehold  may  pafs  from  one  to  another  by  a  bare 

Aflent  or  Agreement,  27.  31 

Where  a  Freehold,   by  Agreement  had  upon   the  Livery, 


may  be  transferred  from  one  to  another  by  Matter  ex  pc/1 
fat!  a,  _  3< 

Freehold  not  fuffered  to  be  in  Sufpence,  280 

Where  a  Man  may  have  a  Freehold  in  his  own  Right,  and 
a  Chattle  in  auter  droit,  in  the  fame  Thing,  but  not  a  Chat- 
tie  in  his  own  Right,  417,  418,  419,  420 

Where  a  Man  cannot  have  a  Freehold  in  auter  droit  and 
a  Chattle  in  his  own  Right  in  the  fame  thing,  but  the  greater 
fhall  merge  the  lefs,  420 

Where  a  Freehold  cannot  be  derived  out  of  a  Chattle, 

524.525 
Gavelkind. 

THIS  the  Law  of  Inheritance  among  the  ancient  Britons 
before  they  were  expelled  by  the  Saxons  out  of  this 
Part  of  the  Realm  called  England,  and  it  continued  amonc 
them  after  they  fled  into  Wales  until  the  Time  of  King 
Henry  8,  1  29 

How  Gavelkind  Lands  fliall  defcend  in  the  Cafe  of  the 
King  who  dies  feized  thereof  to  him  and  to  his  Heirs,  leaving 
two  Sons,  23+.  247 

If  Gavelkind  Lands  defcend  to  the  King  and  his  Brother, 
each  fliall  take  but  a  Moiety,  247 

General  JJJ'ue. 

What  Evidence  may^&r  may  not  be  given  on  this  JJfue,fee  T,t. 
Evidence. 

Grammar. 

Where  the  Judges  have  purfued  the  Rules  of  Grammar  in 
the  Conftruciion  of  Latin  Words,  122.125.  127 

Grant. 

Where  Grants  fhall  be  good,  tho'  at  firft  incertain,  if  by 
Circumftances  or  fome  future  Matter  they  may  be  made  cer- 
tain, 6.  12.  13 

Every  Grant  fhall  be  taken  moft  ftrongly  againft  the  Gran- 
tor, and  moft  beneficially  for  the  Grantee,         io.-  103.  154.. 

156.  160.  238  243.  287 

It  is  the  Nature  of  every  Gift  and  Grant  to  be  executed." 
prefently,  1 2 

Every  Gift  and  Grant  is  an  Agreement  between  the  Parties, 

ibid    1 x 

Where  a  Grant  of  Liberties  within  a  certain  Precinct  fhall 
not  be  extended  further,  altho'  the  Precinct  is  afterwards  en- 
larged, 129,  130 

Where  Grants  which  refer  to  another  Thing  fliall  be  good, 
and  fliall  enure  as  the  other  Thing,  with  an  Averment  what 
the  other  Thing  is,  130 

Where  a  Grant  of  a  Reverfion  of  Land  fhall  enure  as  a 
Remainder,  et  e  contra,  134.  141.  157.  170,  171 

Grant  of  a  Rent-Charge  by  two  Tenants  in  common  fhall 
enure  as  feveral  Grants,  140.  161.  171 

Where  a  Leafe  may  be  granted  over  without  Deed,  tho' 
it  could  not  be  made  at  firft  without  Deed,  1 50 

A  Grant  fhall  never  be  void,  if  by  any  reafonable  Intend- 
ment it  can  be  made  good  and  effectual,    154.  156.  159,  160 

Where  the  Words  of  a  Grant  fhall  be  taken  out  of  their 
proper  and  ufual  Signification  to  perform  the  Intent  of  the 
Parties,  154.  159.  170,  171 

A  Grant  of  the  Reverfion  of  Land,  habendum  the  Land, 
is  a  good  Grant  of  the  Land  itfelf,  147.  153,  154,  160.  197, 

193 

What  fhall  pafs  by  a  Grant  of  Jlagnum,  aqua,  plfcaria,  gur- 
ges,  Turbary,  &c.  151.  154.  157 

Where  a  Word  includes  another  Thing,  the  Thing  in- 
eluded  fhall  pafs  by  the  Word,  154.  157 

Where  the  Premifes  of  a  Deed  fliall  be  corrected  and  ex- 
plained by  fubfequent  Words,  155.  161.  173.  541 

Where  the  Time  is  material  in  Grants,  and  if  the  Thing 
cannot  pafs  at  the  Time  limited,   it  fliall  be  void,  156 

He  to  whom  a  Grant  is  made  has  Flection  to  ufe  it  in  fuch 
Senfe  as  ferves  beft  to  his  own  Purpofe,  ibid. 

An  Advowfon  may  pafs  by  the  Grant  of  a  Church,       157 

Every  Grant  fhall  be  conftrucd  according  to  the  Intent  ra- 
ther than  according  to  the  Letter,  160 

Where  the  general  Words  of  a  Grant  fliall  bereftrained  by  a 
fubfequent  CI  aufe,  161.173.541 

Where 
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Where  Grants  (hall  he  equitably  expounded,  fo  that  they 
{hall  not  be  taken  unreafonahy  againft  the  Grantor,  and  yet 
.(hall  be  extended  liberally  for  the  Grantee,  161 

If  a  Corody  is  granted  to  one  for  him  and  his  Servant  to 
fit  at  Mefs,  the  Grantee  may  not  bring  one  that  has  a  noi- 
fome  Difeafe,  »bid- 

Upon  a  Grant  of  Eftovers  out  of  a  Manor,  the  Grantee 
may  not  cut  down  Fruit-Trees,  ibid. 

A  Grant  of  Common  for  all  Cattle  {hall  not  extend  to 
Beafts  not  commonable,  Jbid. 

Where  Grants  (hail  be  void,  notwithstanding  the  Intent 
appears,  if  the  Intent  is  not  according  to  Law,  162 

Where  the  common  Phrafe  and   Language  of  the  Country 

where  Grants  are  made  {hall  be  obferved  and  purfued  in  the 

Conftruclion  of  them,  169 

1     Diversity  where  the  Grantor  is  deceived  in  Matter  of  Fact, 

and  where  in  Matter  of  Law,  170 

Where  Certainty  in  Grants  added  to  that  which  was  cer- 
tain enough  before  {hall  be  of  no  Effect,  otherwife  where 
there  was  no  Certainty  before,  191,  192 

A  Grant  {hall  never  be  expounded  fo  as  to  deftroy  the 
Text  itfelf,  <96-  288.  308.  317.  396 

Grants  fhall  be  expounded  fo  as  that  all  the  Parts  thereof 
may  lland  together,  and  be  confident,  196,  197 

If  a  Man  grants  to  another  all  his  Term  in  Land,  what 

pafles  thereby,  J9^ 

If  Termor  grants  a  Rent-Charge,  and  after  furrenders  his 
Effate,  yet  the  Land  {hall  remain  charged  during  the  Term, 
and,  as  to  the  Grantee,  the  Term  fhall  be  faid  to  have  Con- 
tinuance, ibid. 

If  he  in  Reverfion  grants  a  Rent-Charge,  to  commence 
after  the  Term  ended,  and  the  Leflee  furrenders,  the  Rent 
{hall  be  paid  prefently,  and,  as  to  the  Grantee,  the  7  erm 
{hail  be  faid  to  be  determined,  ibid. 

The  King's  Grant  (hall  be  taken  moft  ftrongly  againft  the 
Grantee,  and  moft  favourably  for  the  King,   .  243 

Where  a  Franchife  or  Advowfon  appendant  to  a  Manor 
{hall  pafs  from  the  King  by  a  Grant  of  the  Manor  without 
fpecial  Words,  and  where  not,  238,239.243.  330 

A  Chofe  in  Action  cannot  be  granted  but  by  the  King, 

243 

Where  the  Form  in  which  a  Thing  is  given  or  granted 
ought  to  be  obferved  and  complied  with,  and  not  violated, 

247 

Where  a  Grant  of  a  Rent-Charge  by  two  Perfons  out  of 
all  their  Lands  fhall  enure  as  feverai  Grants,  289 

Where  a  Grant  in  the  Copulative  {hall  erture  disjunctively, 

ibid. 

Where  the  Conflruction  of  a  Grant  ought  to  be  made  up- 
on Confideration  of  all  the  Parts  of  it,  and  not  of  one  Part 
only  by  itfelf,  295,  396 

Where  by  a  Grant  of  all  his  Lands  and  Tenements  a  Leafe 
for  Years  fhall  pafs,  423,  424 

Leflee  for  Years  grants  his  Term  to  another  during  his 
Life,  it  is  as  much  as  if  he  had  granted  it  during  all  the 
Years,  520 

Leflee  for  Years  grants  to  another  all  his  Term  which 
{hall  be  to  come  after  his  Death,  the  Grant  is  void,  ibid. 

Leflee  for  Years  grants  by  Deed  all  his  Term  to  another, 
habendum  from  the  Time  of  the  Death  of  the  Grantor,  the 
habendum  is  void,  and  the  Term  fhall  pafs  prefenttly,         ibid. 

What  Words  in  a  Grant  fhall  amount  to  a  Limitation  for 
Life,  522 

Where  Grants  {hall  be  good,  tho'  the  Thing  granted  be  to 
veft  upon  an  incertain  Contingency,  524 

Where  the  Law  will  marfr.al  the  Words  of  a  Grant,  con- 
trary to  the  Order  in  which  they  are  placed  in  the  Deed,  in 
Order  to  preferve  the  Intent  of  the  Party,  and  make  that  to 
precede,  and  that  to  follow,  which  properly  ought  to  precede 
and  follow,  54O,  541 

In  every  Gift  or  Grant  there  ought  to  be  a  Donor,  Donee, 
and  Thing  given,  563 

Guardian. 

Where  the  Guardian  {hall  have  Election  to  take  the 
Wardfhip  of  the  Land,  or  to  diftrain  for  the  Seigniory,  and 
where  not,  230 

Feme  Guardian  in  Socage  marries,  and  fne  and  the  Huf- 
band  make  a  Leafe  for  Years  of  the  Infant's  Land,  it  fhall 
not  bind  her  after  the  Hufbands  Death,  293,  294 

GuardiamTiip  in  Socage,   to  whom  committed,  293 


Guardian  in  Socage  to  account  to  the  Infant  for  the  Reft  of 

the  Profits  over  and  above  his  Maintenance,  293,  294 

To  whofe   Ufe  the  Guardian  in  Socage  holds  the  Land, 

To  whom  the  Guardianfbip  in  Socage  fhall  go  after  the 
Death  of  the  Guardian,  ibid. 

Guardian  in  Socage  cannot  forfeit  his  Intereft,  294 

Feme  Guardian  in  Socage  takes  Hufband,  and  dies,  the 
Hufband's  Intereft  ceafes,  ibid. 

Where  two  are  in  equal  Degree  of  Affinity  to  the  Infant, 
who  fhall  be  Guardian  in  Socage,  295>  296 

Where  he  fhall  be  Guardian  to  whom  there  may  be  arty 
Poflibility  of  Defcent,  295  in  the  Margin. 

Where  he  that  firft  gets  Pcfieflion  fhall  be  Guardian  in 
Socage,  296 

Habendum. 

WHERE  the  Reverfion  of  Land  is  granted  in  the  PrC- 
mifes,  habenduni   the  Land  itfelf,    this  is  a  good  ha- 
bendum, and  ftands  well  with  the  Premifes,     147.  154.  155. 

157,  158,  159,  160,  161.  197,  198 
Where  the  habendum  fhall  not  be  faid  purfuant  to  the  Pre- 
mifes, tho'  of  a  Thing  contained  in  the  Premifesj  when  it  is 
limited  in  another  Degree,  *5r>  JS2 

Where  an  habendum,  which  is  of  a  Thing  not  granted  in 
the  Premifes,  fhall  be  void,  and  nothing  fhall  pafs  by  it,    152 
What  is  the  Nature  and  Office  of  an  habendum  in  a  Deed 

152.  171.  196 

Where   the  Limitation    in  the  habendum  fhall  take  Placfe, 

when  the  Premifes  are  general,  J52 

Where    the   habendum  fhall  be  void,  if  Repugnant  to  the 

Eftate  before,  1  52,  153 

Grant  to  A.  and  his  Heirs,  habendum  for  Life,  the  haben- 

dnm  is  void,  153. 

Where  the  habendum  may  not  abridge  the  Premifes,    I53, 

at  the  Top 

Two  Acres  are  given  to  two,  if  the  habendum  is,  the  one 

Acre  to  the  one,  and  the  other  Acre  to  the  other,  it  is  void, 

Where  the  habendum  fhall  be  good  and  purfuant  to  the  Pre- 
mifes, altho'  it  varies  from  them  in  Words,  if  fo  be  the  Sub- 
ftanceof  both  is  the  fame,  154 

Where  a  Thing  is  comprehended  in  the  Premifes,  and  has 
another  Name  in  the  habendum,  which  contains  the  Thing, 
the  habendum  is  good,  J57,  r5& 

If  the  Nomination  of  an  Advowfon  is  granted  in  the  Pre- 
mifes, habendum  the  Advowfon,   the  habendum  is  good,       1  57 

If  a  Manor  is  granted,  habendum  the  Services,  it  is  a  good 
habendum,  ibid. 

If  a  Manor  be  granted  or  rendered  by  Fine,  habendum  an 
Acre  Parcel  of  the  Manor  to  him  and  his  Heirs,  he  fhall  have 
the  Manor  for  Life,  and  the  Acre  in  Fee,  ibid. 

If  an  Acre  Parcel  of  a  Manor  is  let  to  one  for  Life,  and 
afterwards  the  Manor  is  given,  habendum  the  Reverfion  of  the 
Acre  in  Fee,  this  is  a  good  habendum  for  the  Acre,  and  he 
fhall  have  the  Manor  only  for  Life,  157,  158 

Gift  of  all  his  Land  in  Dale,  habendum  Black- Acre,  is  a 
good  habt ndum,  if  Black-Acre  lies  there,  158 

Where  an  habendum  the  Land  fhall  be  good,  tho'  no  Land 
was  given  in  the  Premifes,  but  only  an  Eftate  in  the  Land 
confirmed,  ibid. 

Where  one  named  after  the  habendum  fhall  take  an  Eftate 
thereby,  ibid.   160 

Where  an  habendum  (hall  give  an  Eftate,  when  nothino- 
was  given   in  the  Premifes,  160 

Where  the  feverai  Limitations  in  the  habendum  fhall  de- 
ftroy  the  joint  Implication  of  the  Premifes,  ibid. 

Where  the  habendum  fhall  be  good,  when  the  Thing 
named  in  it  is  comprehended  in  the  Premifes,  tho'  named  by 
a  different  Name,  ibid. 

Feoffment  of  a  Carve,  habendum  the  Manor  of  D.  is  good, 
if  the  Carve  conftitutes  the  Manor,  162 

Not  neceflary  in  the  habendum  to  repeat  the  Thing  named 
in  the  Premifes,  but  the  habendum  when  put  generally  fhall  be 
refer'd  to  the  Thing  mentioned  before,  196,  197 

Where  the  habendum  fhall  be  void,  and  the  Thing  pafs  by 

the  Premifes,  when  the  habendum  and  Premifes  cannot  ftand 

together,  rather  than  the  habendum  fhall  deftroy  the  whole, 

!  520 

Heir 
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Heir. 

For  Matters  touching  the  SucceJJions  to  Inheritances',  and  what 
Heir  Jhall be  prefer  d  before  another,  fee  Tit.  Defcent. 

The  Heir  has  no  Title  in  the  Life  of  the  Anceftor,     55. 

48,  49. 

Where  Lands  veiled  in  the  Daughter  as  Heir,  for  Default 
of  a  Son  in  rerum  natura,  fhall  be  afterwards  diverted  by  the 
Birth  of  a  Son,  and  where  not,  5  1 .  5 jfj. 

Where  the  Heir  on  the  Part  of  the  Father  fhall  enter  for 
the  Breach  of  a  Condition,  but  the  Heir  on  the  Part  of  the 
Mother  fhall  ouft  him,  57. 

In  Debt  againft  the  Heir,  Plaintiff"  needs  not  fhew  that  the 
Executors  have  not  Afters,  193. 

Heir  Male  a  greater  Bleffing  than  Heir  Female,  305. 

Where  the  Judgment  againft  the  Heir  fhall  be  fpecial,  and 
where  general,  according  as  he  demeans  himfelf  in  Pleading, 

438.  440. 

Where  the  Obligee  has  Election  to  fue  the  Heir,  or  Exe- 
cutor, or  Adminiftratorof  the  Obligor,  439. 

In  Debt  againft  the  Heir,  Jffets  in  the  Hands  of  the  Execu- 
tors no  Plea  at  this  Day ,  439. 

How  the  Writ  againft  the  Heir  fhall  be,  441. 

Where  fpecial  Judgment  is  given  againft  the  Heir,  what 
Manner  of  Execution  the  Plaintiff"  may  have,  ibid. 

Heir  of  the  Heir  not  chargeable  in  Debt  upon  the  Obliga- 
tion of  the  Father  of  the  Heir,  ibid. 

Where  the  Heir  on  the  Part  of  the  Mother  fhall  have  Be- 
nefit of  a  Discharge  granted  by  the  King  to  one  and  his  Heirs, 

445- 

Where  the  Heir  fhall  not  be  charged  by  the  Obligation, 

Grant,  or  Warranty  of  his  Anceftor,  457. 

Heriot. 

Where  in  Avowry  for  Heriot-Service  it  fhall  be  fhewn  what 
is  the  beft  Beaft,  and  the  Price  thereof,  94. 

Heriot-Service  lies  in  render,  0,5. 

Where  hors  de  fan  fee  fhall  be  a  good  Plea  in  Avowry  for  a 
Heriot,  and  where  not,  96. 

What  Remedy  the  Lord  has  for  Heriot-Service  and  Heriot- 
Cuftom,  95,  96. 

Homicide. 

Any  Man   may  kill  another   in  his  own  Defence,  or  as 

Champion  in  Trial  of  a  Writ  of  Right,  9.  13. 

Where  Homicide  fhall  not  be  Felony,  being  done  by  Com- 

pulfion,  19. 

Where   Drunkennefs   fhall  be  no  Excufe  for  Homicide, 

ibid. 
What  it  is,  261. 

Hors  de  fon  Fee. 

No  good  Plea  to  an  Avowry  for  the  taking  of  his  own 
beaft,  -96. 

Hoftler. 

Where -he  fhall  be  charged  for  the  Goods  of  the  Gueft  loft 
or  ftolen  out  of  his  Houfe,  and  where  not  9. 

In  Aftion  in  the  Cafe  againft  an  Hoftler  by  him  whofe 
Goods  are  ftolen  out  of  the  Inn,  the  Writ  is  generally  qui- 
dam  malefaclores,  and  does  not  name  any  Names,  129. 


F 


jeofails. 

A  U  L  T  S  in  the  Matter  of  the  Count  are  not  remedied 
by  the  Statute  of'feofails,  but  remain  at  Common  Law, 

209. 
Ignorance. 

Where  involuntary  Ignorance  fhall  excufe  one  for  breaking 
the  Law,  19, 

Where  involuntary  Ignorance  is  the  Caufe  of  an  Aft,  it 
is  faid  to  be  done  ex  ignorantia,  ibid. 

Where  voluntary  Ignorance  fhall  not  excufe  one  for  break- 
ing the  Law<  ibid. 

Where  voluntary  Ignorance  is  the  Caufe  of  an  Aft,  it  is 
faid  to  be  done  ignoranter,  ibid. 


No  Man  fhall  be  prefumed   to  be  ignorant  of  trie  Law 

184.  342. 
Ignorance  of  the  Law  no  Excufe,  343. 

Imprifonment.     See  Tit.  Prifoiu 

Incidents. 


Not  feverable, 


Incroachment. 


38i» 


Where  an  Incroachment  of  Services  fhall  not  hurt,  but 

fhall  be  avoided  in  Replevin,  9c. 

Where  the  veryLord  cannot  make  Title  by  Incroachment, 

ibid. 
Incumbent. 

By  what  Means  he  may  transfer  his  Parfonage  to  another, 
and  by  what  not,  496,  497. 

There  cannot  be  two  Incumbents  of  the  fame  Church  at 
one  and  the  fame  Time,  r0q. 

Indenture.     See  Deeds. 

How  the  Law  conftrues  the  Words  of  an  Indenture, 

134.  136. 

Where   mifnaming  of  Words   in  an  Indenture  fhall  not 

hurt,  if  fo  be  there  are  Words  of  Subftance  put  for  them, 

*35- 
Where  it. is  an  Efioppel,  434, 

Indictment. 

An  Indictment  of  Murder  de  quodam  ignoto,  or  of  Stealing 
the  Goods  cujufdam  ignoti,  is  good,  85.  129. 

A.  is  indifted  as  having  given  the  mortal  Stroke,  and  B. 
and  C.  as  prefent-and  aiding,  if  proved  that  B.  gave  the  mor- 
tal Stroke,  and  that  A.  and  C.  were  prefent  and  aiding,  jfc 
maintains  the  Indiftment,  98. 

If  an  Indiftment  laying  the  Offence  on  Thurfday  after  the 
Day  of  Pentecoji  be  good,  122. 

Appeal  of  an  Approver  accepted  as  an  Indiftment,         £6] 

Induction. 

The  Effect,  and  Operation  thereof,  and  to  what  Purpofes 
neceffary,  528,  529. 

By  whom  to  be  done,  528. 

Infant. 

Where  an  Infant  of  tender  Age  kills  another,  it  is  not  Fe- 
lony, I9. 

Where  an  Infant  fhall  not  be  within  the  general  Penalty  of 
a  Statute,  altho'  he  is  within  the  Letter,  364,  465. 

Bound  by  the  Statutes  of  Cejfavit  and  of  Waft,  364. 

Where  Latches  in  an  Infant  fhall  be  prejudicial  to  him,  and 
where  not,  ibid. 

Where  Afts  done  by  Infants  by  Reafon  of  their  Office,  i>v 
forNeceflity,  fhall  bind  them,  ibid. 

Where  an  Infant  fhall  be  bound  by  a  Condition  annexed  to 
an  Effate,  375. 

If  an  Infant  makes  a  Leafe  for  Years,  with  Remainder 
over,  rendring  Rent,  and  at  full  Age  he  accepts  the  Rent  of 
the  Tenant  for  Years,  this  fhall  be  an  Affent  to  him  in  Re- 
mainder, fo  that  he  fhall  not  ouft  him  after,  546. 

Information. 

Where  an  Informer  in  the  Exchequer  upon  a  penal  Law 
fhall  give  his  Information  on  Oath,  1. 

An  Information  of  Intrufion  into  the  Lands  of  the  Crown 
general  without  fpecifying  the  certain  Quantity  of  the  Acres, 

310- 
How  the  Offence  is  laid  in  Information  of  Intrufion,   ibid. 

An  Information  for  the  King  is  the  King's  Declaration, 

and  ought  to  contain  Certainty,  329. 

1     Inheritance. 

What   Difference  between   an  Inheritance  and  Purchafe, 

47.  58. 
Every 
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Every  Fee-Simple  is  an  Inheritance,  50.  58. 

Every  Eftate  which  may  be  inherited  by  the  Heir  is  an  In- 
heritance, .      5^ i 

Inheritances  corporate  and  incorporate,  and  what  is  iucn, 

'  170. 

Where  an  Eftate  of  Inheritance  fhall  be  intended  to  con- 
tinue always  in  him  in  whom  it  is  repofed,  unlefs  it  be  {hewn, 
how  it  is  otherwife  diverted,  i       _        I93-.431- 

Where  a  Man  may  have  an  Inheritance  in  his  own  Right, 
and  a  Chattle  in   Right  of  another,    in  the   fame  Thing, 

417,  418. 

An  Eftate  to  a  Man  and  his  Heirs  during  the  Life  of  J.  S. 
is  not  an  Inheritance,  but  a  defcendible  Freehold,    556,  563. 

Innholder.     See  Hojller. 
Inrollment. 

Where  the  Inrollment  of  a  Deed  to  the  King  may  be 

pleaded  generally  without  fhewing  in  what  Manner  it  was 

done,  I05- 
f.   '                              Inflant: 

How  defined  in  Logic,  Ho. 

Where  in  Things  of  an  Inftant  there  fhall  be  a  Priority  of 
Time  in  Confideration  of  Law,  258. 

Every  Inftant  contains  the  End  of  one  Time,  and  the  Be- 
ginning of  another,  ibid. 


Intent  and  Intendment. 

'    Where  a  Plea  has   two  Intendments,  that  fhall  be  taken 
which  is  moft  ftrong  againft  him  that  pleads  it,  46. 

Where  the  Intent  of  the  Party  may  be  made  to  appear  by 
the  Evidence  of  collateral  Circumftances,  85. 

Where  the  Intent  and  Meaning  of  the  Party  may  be  dif- 
covered  by  the  Phrafe  of  Speech  made  Ufe  cf,  85,  86. 

Where  the  Intent  of  the  Parties,  and  the  EffecT:  and  Sub- 
ftanceof  their  Words,  are  more  regarded  in  Contracts  than 
the  precife  Form  of  Exproifion,  1 40. 

Where  one  Word  fhall  be  taken  for  another,  in  order  to 
preferve  the  Intent  of  the  Parties,  134.  141.  154,  159. 

Every  Grant  fhall  be  conftrued  according  to  the  Intent, 
and  not  according  to  the  Letter,  166, 

Where  the  Intent  fhall  be  fet  afide,  if  it  is  not  agreeable 
with  the  Law,  and  exprefted  by  ant  Words,  162. 

Where  the  Intent  exprefted  in  a  Gift  ought  to  be  obferved, 
and  it  is  tortious  and  wrong  to  break  it,  24  7. 

Where  the  Intent  of  a  Contra£t  or  Condition  fhall  be  per- 
formed as  near  as  may  be,  when  the  Words  cannot,  290,  291. 

The  Intent  is  to  be  refpected  in  every  Matter,     292.  344. 

Where  the  Intent  fhall  direct  the  Operation  of  a  Deed, 

344- 

Where  an  Eftate  fhall  be  defeated  by  the  Intent  of  the 
Party,  without  an  exprefs  Condition,  413. 

Interejfe  termini. 

Where  an  Interejfe  termini  may  be  granted  over  without 

Deed,  \  5°. 

An  Interejfe  ttrmini  is  a  Chattle,  ibid. 

Where  Leflee  fhall  be  faid  to  have  only  an  Interejje  termini, 

423. 
Cannot  be  enlarged  by  Releafe,  ibid. 


Jointenancy  and  JointenanU. 

Where  in  a  Plea  of  Jointenancy  the  Party  {hall  fhew  of 
whofe  Feoffment  it  is,  and  where  not,  55.  844 

If  one  Jointenant  takes  all  the  Profits,  the  other  has  no 
Remedy  by  the  Common  Law,  247. 

Where  a  Grant  of  his  Eftate  by  one  Jointenant,  to  com- 
mence after  his  Death,  fhall  be  good  againft  the  Survivor., 
and  where  not,  263* 

Where  by  the  Death  of  the  Wife  Jointenant  for  Years 
with  a  Stranger*  the  Term  fhall  furvive  to.  the  other  Jointe- 
nant, and  not  to  theHufband,  417,4184 

Where  a  Jointenant  fhall  have  the  Moiety  of  his  Com- 
panion by  Survivorfhip,  and  where  not*  419. 

Where  one  Jointenant  fhall  have  a  ghtod  ei  deforceat,  and 
the  other  a  Writ  of  Right,  419,  420* 

Where  Plea  of  Jointenancy  with  another  fhall  abate  the; 
Writ,  and  where  not,  [6] 

Jointure.     See  Stat.  11  H.  7.  cap.  20. 

Where  a  Covenant,  in  Confideration  of  Marriage,  to  ftand 
feized  to  the  Ufe  of  one  and  his  Wife,  fhall  operate  as  a 
Jointure  to  the  Wife,  3074 

Where  a  Woman  cannot  refufe  her  Jointure,  and  take  her 
Dower,  396* 

Ireland. 

Another  Realm,  and  where  one  who  is  there  fhall  be  faid 
to  be  out  of  the  Realm,  3684 

IJfue. 

For  Matters  cf  Evidence  w^kh  may  or  may  not  be  given  on  this 
or  that  Iffue,  See  Evidence. 

Where   Iflue  joined   upon  the  Matter  of  an   infufHcient 

Plea  fhall'make  the  Plea  good,  if  the  Matter  pleaded  is  found 

to  be  falfe,  50* 

Where  Iflue  joined  upon  an  Incertainty  fhall  be  good,  52* 

Where  two  Affirmatives  and  two  Negatives  fhall   make 

two  Iflues  without  a  Traverfe,  172* 


Interefi. 


What  it  may  comprehend, 
How  defined, 


374 


487; 
484. 


Intruder,  and  Intrufion. 


Bill  of  Intrufion  but 
more  than  Trefpafs, 


a   perfonal  Suit,  and  in  Effect  no 

337-  56r- 
An  Intruder  cannot  gain  any  Eftate  or  Pofl'efiion  againft  the 

King,  54°- 

How  Continuance  may  be  alledged  by  the  King  in  Intru- 
fion, and  how  not,  '    ibid. 
Where  a  Perfon  is  convicted  in  the  Exchequer  of  an  Intru- 
fion into  the  Lands  of  the  Crown,  upon  a  Bill  of  Intrufion 
there  brought,  how  he  fhall  be  put  out  of  Poffeffion,        561 . 


Judges,  Judgfnenf. 

Judgment  givpn  againft  the  King  by  Privy  Seal,  20. 

Where  it  appears  to  the  Court  upon  the  Record  that  the 
Plaintiff  has  no  Caufe  of  Action,  they  ought  ex  officio  to  give 
Judgment  againft  him,  altho'  the  Defendant  has  admitted  the 
Action  to  be  good,  66.  69.  84,  85.  264. 

How  far  Judges  may  make  Ufe  of  their  private  Knowledge 
of  Facts,  83,* 

Where  the  Judges  ought  to  take  Notice  of  Statutes  which 
appear  to  them  judicially,  altho'  they  are  not  pleaded,     ibidi 

Formerly  fix  Judges  in  K.  B.  and  fix  in  C.  B.  231. 

Where  the  Law  fupplies  the  want  of  Judgment  by  other 
Means,  when  Judgment  cannot  be  given,  260. 

Where  the  Demandant  fhall  have  Judgment  as  a  Thing 
purfuant,  and  not  as  the  principal  Point,  306. 

Form  of  Judgment  in  High  Treafon,  387. 

Where  Judgment  given  fhall  not  be  void,  but  voidable  by 
Error,  394* 

Motion  for  Leave  to  enter  Judgment,  which  remained  un- 
entered four  Years  thro'  the  Party's  own  Default,  438* 

Jurors  and  Jury.     See  Witnefs,  Coroner,  Verdicts 

The  Jury  may  give  a  Verdict  contrary  to  the  WitneffeSj  8. 

If  one  indidted  for  Murder  on  the  Coroner's  Inqueft  is 
found  not  guilty,  the  Jury  fhall  fay  who  killed  the  deeeafed, 

12. 

Where  the  Witneffes  are  joined  to  the  Inqueft,  and  they 
cannot  agree  with  the  Jurors,  the  Verdict  of  the  12  fhall 
be  taken,  and  the  Witneffes  fhall  be  rejected,  ibid. 

Where  the  Jurors  fliall  not  be  amerced,  tho'  they  depart 
without  Leave  of  the  Court  after  they  are  fworn,  1 3. 

Where  Cejiuy  que  Ufe  may  be  a  Juror,  58. 

'Tis  the  Office  of  a  Jury  to  enquire  of  Matters  of  Fact, 
and  not  of  Matters  of  Law,  114.  231.  259.  496. 

If  the  Jury  find  the  Matter  of  Fact  at  large,  and  further 

conclude  againft   Law,  the   Verdict  finding  the  Matter  of 

Fact  is  good,  and  the  Conclufion  void,  1 14. 

f  Where 
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Where  after  privy  Verdict,  and  at  their  own  Expences,  the 
Jury  may  eat  and  drink,   until,  &c.  21 1. 

After  privy  Verdict  given,  the  Jury  remain  in  the  Cuftody 
of  the  Bailiff  until  it  is  pronounced  openly  in  Court,        212. 

Where  the  finding  of  the  Jury  fhall  not  bind  the  Party,  if 
the  Law  be  otherwife,  259. 

In  a  Demurrer  upon  Evidence  Jury  put  to  afTefs  Damages 
conditionally  before  difcharged,  408. 

Where  the  Jury  may  find  Matters  of  Record  upon  their 
own  Knowledge,  or  upon  the  Credit  of  others  who  have 
feen  them,  without  their  being  fhewn  in  Evidence,  410,  411. 

Where  the  Jury  fhall  not  be  forced  upon  Pain  of  Attaint 
to  find  a  Record,  '   411. 

One  Juror  fin'd  and  imprifon'd  for  having  Sweet-Meats 
about  him  after  Charge  given,  518. 

jfurifdiWipn. 

Where  the  JurifJidtion  of  a  Court  fhall  not  be  taken  away 
without  Surmife  or  Caufe  fhewn,  74.  76.  208. 

Where  the  Jurifdi<5tion  of  a  Court  fhall  not  be  taken  away 
by  the  affirmative  Words  of  Statutes  without  exprefs  Words 
of  Reftraint.  207. 

fu/iice  of  Peace. 


Jujii 

Where  a  Juftice  of  Peace  in  one  County  has  no  Authority 
in  another  County  in  which  he  is  not  a  Juftice,  37. 


King.     See  Prerogative. 


Land. 

WH  E  R  E  the  Land  fhall  enfue  the  Nature  of  thePer- 
fon  of  him  that  holds  it,  2,8, 

In  what  Cafe  Land  might  be  taken  in  Execution  at  the 
Common  Law,  and  in  what  not,  44 r# 

Lapfe. 

How  the  Time  of  prefenting  to  an  Advowfon  fhall  devolve 
for  Lapfe,  4g8i 

Law,  Common,  Civil,  and  Canon. 

For  Rules  and  ConftrucYions  of  Law,  fee  Maxims. 

Law  of  England,  how  divided,  Q.  243. 

Law  of  England  does  not  defpife  other  Sciences,  but  fre- 
quently applies  to  them  for  Aid  in  Cafes  which  touch  upon 
them,  122.  124,  125. 

Where  the  Judges  of  the  Common  Law  have  heard  the 
Civilians  and  Canonifts  in  Cafes  touching  upon  thofe  Laws, 

124.  125. 

Common  Law  nothing  but  common  Ufe,  I95«3I9. 

The  Law  of  England  will  never  do  Wrong  or  Prejudice  to 
another,  248.418. 

Law  of  Nature  how  greatly  refpected  and  purfued  in  the 
Laws  of  England,  304,  305,  306. 

Common  Law  no  other  than  pure  and  tried  Reafon,  316. 

Quiet  and  Repofe  the  End  of  the  Law,  357.  368. 

_  Law  of  England  m  all  its  Operations  'ftudies  the  Difpofi- 
tions  of  Mankind,  ,4, 

No  Law  can  provide  againfl  every  Emergency,  466. 

Leafe. 

Where  Leafcs,  which  are  incertain  at  firft,  fhall  be  made 
good  eib  initio  by  Matter  ex  pojl  fafio,  613. 

Where  LefTee  for  Years  of  LefTee  for  Life  fhall  have  a 
reafonable  Time  to  a.void  after  the  Death  of  Tenant  for  Life, 
and  where  he  fhall  be  bound  to  drive  out  his  Cattle  without 

NotIce'  30.  272 

LefTee  for  Years  has  a  Right,  Eftate,  and  Title  in  the 
Land,  g 

Where  a  Perfon,,  having  a  Leafe  in  Land,  takes  a  new 
Leafe  of  the  fame  Land,  to  commence  prefently,  how  far 
the  former  Leafe  fhall  be  faid  to  be  in  ejji  and  to  have  Con- 
tinuance at  the  Time  of  making  the  fecond  Leafe,  and  to 
what  Intent  it  fhall  be  faid  to  be  determined,  107  108 


Where  a  Leafe  may  be  in  efe  and  determined  at.  one  and 
the  lame  1  ime,  „ 

Leafe  for  as  many  Years  as  J.  S.  hath  in  the  Manor  off/ 
good, 

■  To  what  Purpofes  the  Party  fhall  be  faid  LefTee  for  Years 
before  Lntry,  and  to  what  not,  I42    j._ 

The  Place  where  a  Leafe  is  made  ought  to  be  fhewn  in 
rleading, 

Where  a  Licenfe  may  be  pleaded  as  a  Leafe,      *  54    \%' 
A  Man  cannot  be  LelTor  to  himfelf,  M  Jq7 

Houfe  is  leafed,  fo  that  the  LefTee  may  make  his  Profit  of 
the  Houfe,  yet  he  may  not  pull  it  down,  nor  do  Waft  in  it,  - 

Where  a  Leafe  fhall  be  faid  to  be  demifed  to  one,  whe/in' 

the  La^^  ^  °Ver  t0  h'm  by  an°ther  °r  b?  the  Adl  of 

f^V^  Cfn0t  haVe  two  Leafes  of  one  and  the 
fame  Land  at  one  and  the  fame  Time,  ,  Q4 

in  7h7r  "  kTdALZ*ru  Lmade  t0  °ne  who  has  a  for™r  Leafe' 
3&  fame  LTand  ftalJ  be  Pleaded  l°  be  made,  ibid 

Where  a  Leafe  fhall  be  faid  to  have  Continuance,  and 
where  to  be  determined,  for  the  Benefit  of  a  Stranger,  198. 
Leafe  for  Lite,  to  commence  after  the  End  and  Expira- 
tion of  a  former  Term,  the  firft  Termor  furrenders,  the 
fecond  Leafe  fhaM  commence  as  well  as  if  the  firft  Term  had 
been  ended  by  Effluxion  of  Time,  mid 

By  whom  Leafes  fhall  be  faid  to  be  made  in  Cafe  of  Prior 
and  Convent, 

Where  a  Leafe  for  Years  fhall  be  void  by  the  Death^f, 
the  Lelior,  and  where  only  voidable,  064 

Leafe  for  ten  Years  by  Indenture,  and  that  if  the  LefTee 
pays  fo  much  at  the  End  and  Term  of  every  ten  Years,  then 
he  fhall  have  a  perpetual  Demife  of  the  Land  from  ten  Years 
to  ten  Years  continually  following  and  out  of  the  Memory 
of  Man,  this  is  a  good  Leafe  for  no  more  than  ten  Years, 

t     r    r     ,7         ,.  _  27l,  272,  273,  274. 

Leafe   for  Years  from  the  Day  of  St.  Michael  the  Arch- 

r"F S,  rendn"S  Kent  at  the  End  of  the  Term>  if  the  Day 
of. St.  Michael be  Parcel  of  the  Leafe,  and  on  what  Day  the 
Rent  fliall  be  paid,  271,272 

What  Certainty  is  requifite  in  every  Leafe,  272'.  274'. 

Diverfity  between  a  Leafe  conditional,  and  a  Condition  to 
have  a  Leafe,  2_2> 

What  fhall  be  faid  fufficient  Certainty  whereupon  a  Leafe 
for  Years  may  depend,  and  what  not,    273, 274.  522,  523, 

Where  Leafes  made,  whilft  other  Leafes  for  Life  or  for 
the  fame  or  a  lefTer  Number  of  Years  are  in  Being,  fhall  be 
good,  and  for  what  Time,  and  where  not,  and  when  they 
fhall  commence,  and  of  what  EffecT  they  fhall  be  when  made 
by  Indenture,  or  by  Deed  Poll  with  or  without  Attornment, 
of  the  firft  LefTee,  or  by  Parol,     420,  421,  422.  432,  433, 

Where  a  Leafe  for  Years  may  be  extended  at  the tnnuai 
Value  upon  Execution  of  a  Recognizance  or  Statute-ftaple, 
as  well  as  Freehold,  '  r 

_  LefTee  for  Years  grants  a  Rent- Charge  out  of  the  Land  for 
the  L!fe  of  the  Grantee,  what  Eftate  the  Grantee  fhall  have 
in  the  Rent, 

The  Word  (Leafe)  comprehends  the  Land  itfelf,         '  541,' 

Legacy,  Legatee. 

How  a  Legatee  fhall  fue  for  a  Legacy,  542,  543. 

What  Remedy  an  Executor  being  alfo  Legatee  has  for  the" 

gaCy'  542,  543. 

Where  the  Law  will  adjudge  a  Legacy  to  be  executed  be- 
fore Debts  paid,  when  there  are  AfTets  of  other  Goods,  and 
where  not,  ,.. 

Where  a  Legacy  can't  be  fold  by  the  Executor  for  the 
Payment  of  Debts,  there  being  AfTets  of  other  Goods,  544. 

Where  the  Executor  may  pay  one  Legatee  his  whole  Le- 
gacy, there  not  being  AfTets  to  pay  all  the  Legacies  bequeath- 
ed, and  the  other  Legatees  fhall  have  no  Remedy,  545. 

Term  of  Years  is  devifed  to  the  Executor,  to  the  Intent 
that  with  the  Profits  of  the  Leafe  he  may  educate  the  Iflues 
of  the  Teftator,  this  is  no  Legacy  to  the  IfTues,  ibid. 

Levari  facias. 

What  might  be  put  in  Execution  for  Debt  by  Force  hereof 
at  the  Common  Law,  44I . 

Licenfe. 
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Licenfe 


'ei 


Where  a  Licenfe  being  exceeded  fhall  be  wholly  void,    68. 

Where  it  may  be  pleaded  as  a  Leafe,  l5A;  542- 

Where  a  Licenfe  by  the  King  (hall  ferve  in  the  Time  of 

another  King,  and  where  not,  457- 

Livery  of  Seizin, 

Why  originally  ordained,  2$'F*   5*t 

Where  every  Man's  Livery  fhall  be  taken  moft  ftrongly 

asainft  himfelf,  ....       ^  Jr 

Where  Tenant  for  Life  and  he  in  Reverfion  join  in  a  Icott- 

ment    whofe  Livery  it  fhall  be,  ,„,,,.        j^j 

WlJe  Livery  of  Seizin  upon  a  Freehold  fhall  be  intended 

to  be  made,  without  being  pleaded,  as  well  m  the  Cafe  of  a 

Corporation  as  of  another  Perfon,  ]  lj9- 

If  Tenant  for  Years,  with  Remainder  over  in  Fee,  enters 

before  Livery,  the  Leafe  is  good,  but  not  the   Remainder, 

Where  a  Remainder  limited  upon  a  Leafe  for  Years  fhall 

c  be  good,  altho'  Livery  is  made  to  the  Leffee,  ibid. 

yhere  the  Time  is  fo  material  in  Feoffments  that  it  fhall 

*l  and  deftroy  the  Livery  of  Seizin,       •*•,:■•.'  ibld* 

ery  of  Seizin  not  neceffary  in  Cafe  of  a  Leafe  for  Years, 

7.Kine  cannot  make  Livery  of  Seizin,  _         213/ 

W*  Lands  fhall  pafs  to  or  from  the  King  without  Li- 
very, '  213.242. 

■hery  out  of  the  Hands  of  the  King. 

Where  tthe  Livery  of  a  Manor,  or  of  the  Temporaries 
to  a  Bifhop£night's-Fees  and  Advowfons  fhall  pafs  from  the 
King  withouCpecial  Mention,  252' 


fliall  pafs  from  the  King  by  a  Grant  of  the  Manor,  without 
fpecial  Words,  and  where  not,  238,  239.  24       ;3°- 

Gift  in  Tail  or  Leafe  for  Life  of  Parcel  of  a  Manor,  dur- 
ing thefe  Eftates  the  Land  is  not  Parcel  of  the  Manor,     422* 

Where  by  a  Feoffment  of  a  Manor  a  Leafe  or  Years 
which  the  Feoffor  has  in  it  in  outer  droit  fhall  not  pafs  to  the 
Feoffee  by  Way  of  Extinguishment*  422,  423>  424* 

Man/laughter.     See  Murder. 


E 


Maihem. 

VIDENCEof  Surjeons  taken  in  Appeal  of  Maihem, 

125. 

Maintenance. 

""V  Matters  cnnceming  the  buying  of  pretended  Titles,  fee 
Statute  of "32  H.  8.  cap.  9. 
Not  n<-  . 

Count,      ~  T  to  recite  the  Statute  of  Maintenance  in  the 

What  fhall  be  _    ,  79; 

Law  to  enableonel^cient  Intereft  in  Land  in  Judgment  ot 

Where  the  Son  may  intain,  '  83.  524- 

-ain  the  Father,  88.304- 

Mam, 

Leafe  for  Life  of  a  Manor,  except   2c  t  .      .   f 

20  Acres  are  not  Parcel  of  the  Reverton™  oi  lt'  ^jj 
from  the  Manor  for  the  Time;  but  if  a  Leafe *isar^,  eVf,r_0 
Acres  Parcel  of  a  Manor,  the  Reverfion  of  them  is  1 ._  ,  r 
the  Manor,  103,   104.  422,  4.^ 

Leafe  of  a  Manor,  except  an  Acre,  this  Acre  is  no  Part  of 
the  Manor,  as  to  the  Leffor,  but  as  to  him  that  has  Right  to 
demand  the  Manor  by  elder  Title,  it  remains  Parcel,  and 
therefore  he  fhall  make  no  Forprife  in  his  Writ,  104. 

Where  the  Seigniory  of  a  Manor  remains  Parcel  of  the 
Manor,  and  fhall  pafs  by  a  Feoffment  of  the  Manor,  tho'  the 
Poffeflion  of  the  Seigniory  is  fufpended,  ibid. 

If  a  Man  leafes  his  Manor  for  Life  or  Years,  except  his 
Villains,  now  they  are  in  grofs,  and  not  regardant,         ibid. 

Leafe  of  a  Manor  for  Life,  except  the  Services  of  J.  S.  who 
holds  of  the  Manor,  neither  the  Services  nor  any  Part  of  the 
Eftate  therein  are  Parcel  of  the  Reverfion  during  the  Leafe, 

ibid. 

Where  a  Writ  of  Right  againfl:  a  Tenant  of  a  Manor  for 
Land  holden  of  the  Manor  fhall  not  be  maintained  in  the 
Court  of  the  Manor,  ibid. 

What  a  Manor  is,  and  of  what  it  confifts,  157. 

A  Manor  may  pafs  by  the  Name  of  a  Knight's  Fee,    154. 

Manor  is  a  compound  Word,  and  what  Things  it  may 
contain,  168.  170. 

What  it  is  that  confHtutes  a  Manor,  169. 

Where  a  Franchife  or  Advowfon  appendant  to  a  Manor 


Marriage. 

How  refpe&ed  and  favoured  in  the  Law*  5^ 

Ordained  by  God*  and  for  what  Purpofes,  3°3« 

The  only  Sandion  to  Procreation,  3°3-  445- 

The  Education  and  Nourifhment  of  the  Iffues  begotten 

therein  how  inculcated  by  Nature,  3°3»  3°4« 

Why  Marriages  within  the  levitical  Degrees  were  prohibited 

by  God,  3 

In  whom  was  the  firft  Marriage,  444- 

Encouraged  among  all  Nations,      _  1Dldi 

May  be  faid  to  proceed  de  jure  gentium,  445* 

Approved  by  the  Laws  of  God,  lbld" 

Marjhal. 

If  he  holds  Plea  of  a  Thing  done  out  of  the  Vefge,  it  is 
void,  and  coram  non  judice,  37* 

Majier  and  Servant  * 
Where  the  Mafter  fhall  be  bound  by  the  Aa  of  his  Ser- 

1  to 

vant, 

Maxims,  Rules  and  Conflruclions  of  Law. 

Where  a  Man  is  driven  by  fudden  and  urgent  Emergencies, 
which  he  could  not  forefee  nor  prevent,  to  ad  contrary  to  the 
Direaion  of  the  Law,  he  fhall  not  be  pumfhed,     9,  1 3-  «» 

The  Law  appoints  every  Thing  to  be  done  by  him  who 
has  the  greateft  Knowledge  and  Skill  to  do  it,  i5« 

Where  a  Man  has  an  Intereft  in  any  Thing,  the  Law  al- 
ways gives  him  Means  to  come  to  it,  and  hcenfes  him  to  do 
fuch  neceffary  AaS,  without  which  the  Thing  itfelf  cannot 
v       •      j  i5'      *  31/* 

^l?2t  Scope  and  End  of  a  Thing  is  fatisfied,  then  is  the 
Thing  itfelf  and  the  Intent  thereof  fatisfi«U  i». 

Where  a  Breach  of  the  Words  of  the  Law  is  no  Breach 
of  the  Law,  if  the  Intent  of  the  Law  is  not  broken,         ibid. 

Where  a  Man  fhall  not  be  pumfhed  for  breakingthe  Words 
of  the  Law,  when  it  is  done  to  avoid  a  greater  Inconveni- 
ence, or  thro' Necefllty,  or  by  Compulfion,  or  involuntary 

T  l8,   IQ. 

Ignorance,  ..  ;  >.   T  ,   .     A   J 

Maxims  are  the  Foundations  of  the  Law,  and  the  Con- 
clufions  of  Reafon,  and  therefore  their  Authority  ought  never 

t0  WhTrefcms  may  by  the  Help  of  Reafon  be  oppofed  to, 
„„.i  j:n:„5^;flaed  from,  each  other,  ibid. 

Where  the  Law  will  interpret  the  Words  and  Aaions  of- 
every  Man  moft  ftrongly  againfl:  himfelf,  29.  31. 

Every  Man  may  convey  and  difpofe  of  his  Property  where9 
when,  and  how  he  pleafes,  fo  that  his  Intent  is  not  contrary 
to  Law  or  Reafon,  nor  repugnant  in  itfelf,  31.  34. 

Where  Things  which  are  done  in  Prejudice  of  others  fhall 
be  void, '  32* 

The  Law  will  never  compel  a  Man  to  fhew  that  which  it 
prefumes  lies  not  in  his  Knowledge,     46.  55.  123.  126,  127, 

128,  129. 

No  Man  is  compellable  to  ftand  in  Defence  of  a  bad  Title, 

48,  49. 

The  Law  will  never  try  the  Title  of  any  Man  between 
Strangers,  where  he  that  has  the  Title  is  not  Party,  54: 

Where  one  fhall  be  faid  to  beat  the  Bufh,  and  another  to 
have  the  Bird,  57' 

Where  many  join  in  an  Aa,  the  Thing  fhall  pafs  from 
him  that  has  the  greateft  Right  and  Authority  to  give  it,.  59. 

Where  one  Thing  is  refer'd  to  another,  it  fhall  enure  as 
the  Thing  to  which  it  is  refer'd*  13°'    r 

Where  the  Law  will  fupply  the  Deficiency  in  Words,  when 
the  Ground  of  a  Thing  appears,  *  34> 

Pi, 
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A  Man  cannot  be  LeiTor  to  himfelf,  nor  diminifh  his  own 
Eftate,  referving  a  lefl'er  Eftate  to  himfelf,  without  an  Alte- 
ration of  the  whole,  irj 

Where  a  Thing  had  by  reafon  of  another  Thing  fhall  be 
had  in  the  fame  Capacity  in  which  the  other  Thing,  which 
was  the  Caufe  thereof,  is  enjoyed,  22c.  202 

Where  the  Common  Law   permits  Things'  to  be  done 
which  are  tortious  and  wrong,  2  . 7 

£$ul  fentit  c>mmodum,  /entire  debet  et  onus,  240 

Common  Error  fometimes  taken  for  Law,  251,  2C2 

No  Man  is  punifhable  for  imagining  or  refolving'to  do 
Wrong,  unlefs  he  actually  does  fo,  2rq 

Where   the  Law  has  Refpeft   to  the  Beginning   of  every 

Aa>  260 

Cejante  caufa  cejfabit  efftfius,  72.   268.   204 

Where  the  Law  refpedrs  the  Confideration  of  Nature, 
and  divers  Maxims  and  Rules  in  the  Law  of  England  grounded 
thereupon,  ^  3  6 

datura  vis  maxima,  307i    ,0Q 

Omne  magis  dignum  trahit  ad  fe  minus  dignum,  32? 

De  minimis  non  curat  lex,  „2^ 

Ruanda  duo  jura  in  una  perfona  concurrunt,  cequum  eji  ac  // 
ejjent  in  diverfv,  6g 

Lex  qua  majori parti profpiciat,  utilis  eft.  360.    o7I 

Omne  ma  jus  continet  minus,  but  not  vice  verfa,  393*  3g4. 
No  Law  can  provide  againft  every  Emergency,  '  '466 
Quiharet  in  lit  era  haret  in  cor  the,  407 

Where  the  Law  will  never  punilh  an  innocent  Perfon  for 

the  Ufrence  of  another,  <> 

The  Law   gives   Credit  to   every  Man  where  he  afls  or 

Ipeaks  to  his  own  Diiadvantage,  1-51 

Medietas  lingua.     See  Trial. 


Mejfuage, 

What  may  be  Parcel  of  it,  86    171 

What  fhall  pafs  by  a  Grant  of  it,  or   be  recovered    by  a 

Demand  of  it,  '6g 

Where  by  the  Help   of  an  Averment  Land  fhall  pafs  by 
the   Demife  of   a  MefTuage,  with  the  Appurtenances,     16S, 

What  it  confifts  of,  J^ 


Mines.     See  Prerogative. 


Retlm^11^1  Pl°vifion  of  Treafure  for  the   Defence  of  the 

the^CrowV^  SUbJe6t  may  PrefCribe  t0  dig  in  Mines  z^ 
Where  t,y  the  King's  Grant  of  Land,  in  which  therf  I 
Gold  or  Silver  Ore  (the  Vein  whereof  is  not  open,  butdofe) 
the  Ore  itfelf  fhall  not  pafs  without  exprefs  and  determinate 
Word<,  ■ 

Where  by  the  King's  Grant  of  all  Mines  in  certain  Land? 
Mines  Royal  fhall  not  pafs  without  exprefs  and  determinate 
Words,  ~_-  , 

What  are  Mines  Roval,  and  what  bafe  Mines;  "      ,3S 

Where  by  the  King's  Grant  of  all  Mines  which  h~  & 
in  the  Soil  of  another  a  Mine  Royal  fhall  pafs,  337 

A  Vein  of  Ore  not  open  but  clofe  may  be  called  a  Mine, 

ibid. 

How  a  Mine  fhall  be  called  which  has  in  it  diftincT:  Veins 
of  Ore  without  Mixture  of  other  Metals,  ibid. 

From  whence  Mines  containing  Variety  of  Ores  ihall  take 
their  Name  and  Denomination,  338.  339 

How  many  Kinds  of  Ores  or  Metals  there  are  in  the 
Earth,  ^30. 

No  Mine  of  bafe  Metal  without  fome  Ore  of  Gold  or 
Silver,   more  or  lefs,  328.    330 

Where  in  an  Information  for  Mines  the  Defendant  ought 
to  take  an  Averment  of  the  Value  of  the  Gold  or  Silver  Ore 
contained  in  them,  33,5,   ~.Q 

Mlfnomer. 

What  Mifnomer  of  a  Corporation  fhall  avoid  a  Grant 
made  by  them,  ;^ 

Mifrecital. 

Where  a  Mifrecital  of  Time,  Place,  or  Number  fhall 
make  all  void,  ,g2>  -„, 


Monjirans  de  Faits.     See  Deeds. 
Mo?jJlraverunt. 

the^rfols?   ^  genera''  Wlth°Ut  ftCWing  thC  Names  of  »? 
Lies  of  a'pifeary,  I29 

•  Mart  dance/lor. 

Where  an  Affize  of  Mortdancejior  lay  for  the  Iffiie  «t 
Tenant  of  a  Fee  fimple  conditional  before  the  Statu*  I 
donts  conditionahbus,  "wute  at 

One  Point  of  the  Writ  is,  to  enquire  if  the  Demandant 
be  next  Heir  to  his  Father,  ^wnanoant 

Where  Mortdancjlor  lies  not  for  the  eldeft  Son  againft  the 
youngeft,  &     IU  lue 

^  Where  it  fhall  not  lie  for  the  Heir  of  a  defcendible  f£- 
Mortmain. 

mt  !f77  UP°n  fdnt  Tkle  not  Mortmain  "ntil  the  Sta- 
tute  ot  yVejtm.  2.  cap.  32. 

Whence  fo  called,  4 

Where  he  that  makes  Title   as  Lord  by  Entry  for  M? 
mam  fhall  fhew  the  certain  Time  of  his  Entry  L 

■■  Where  the  Iffiie  in  Tail  fhall  not  be  barred  bv  the  Ac- 
tion of  Tenant  in  Tail  in  Mortmain,  *        "38 

Mortuary. 

Property  thereof  not  in  the  Parfon  before  Seizur-0  main* 
tain  Trefpafs  or  Replevin,  28 1 

Murder    and   Manjlaughter. 

Where  the  killing   of  a  Man  without  M>tce  prepenfe, 
though  done  in  the  Company  of  others  who  fad  Malice  pre- 
penfe  againf    .^  Perfon  killed,  fhall  only  be  .Vlanflaughter  h 
them  who  hacl  no  Malice  prepenfe,  but  Murder  in  them  tiat 
had,  IOO?  joi 

Jf  A.  afTaults  one  upon  Malice  prepenfe  to  kill  him,  and 
another,  who  defends  the  Perfon  aflaulted,  is  killed,  it  V 
Murder  in  A.  £ 

On  Indiftment  of  Murder,  though    the  Party  is  a/' 
thereof,  he  may  be  found  guilty   of  Man/laughter,  heen 


upon 
in- 


fuch  Verdift  he  fhall  receive  Judgment  as  if  h^ubftance  the 


dieted  of  Manflaughter,  for  the  OfTence  is 


ibid, 


*cy  may  find  that  he 
ibid: 

261 


fame, 

Upon  an  Indictment  of  Murder  th 
killed  him  in  his  own  Defence, 

What  is  Murder  muting  one  found        Ity  ii 

The  ancient  Method  of  &      y        ? 

APwt°rl  M11^'     "nfe  to  take  aw^  the  Life  of  ^e  M3an, 
Where  Malice  jg^ft  whom  the  !?         had        M  ,      » 

hSto"?^ and  not  the  Perfon  imended> fhal1  make' 

the  Offer-V  Suilty  °f „M"rder'  f  ,  .      473,474 

Ty,    t   Ignorance    mail  excuie   one  from   the   Crime  of 

i\/r.«iccer,  474 

Poifon  is  laid  to  kill  Rats,  A.  eats  it,  and  dies,  not  Felony 

in  the  Party  that  laid  it,  ibid, 

Name. 

NAMES  of  Offices  or  Dignity  don't  leave  a  Man  by 
his  going  from  one  Place  to  another,  75 

Where  Names  of  Baptifm  are  included  in  Names  of  Dig- 

nityj                            '                        .  244 

Where  the  Surname  of  a  Perfon  is  changed  by  Marriage, 

and  where  not,  ^05 

NeceJJity. 

Where  Things  are  excepted  out  of  the  general  Provifion 
of  the  Law  for  Neceffity's  fake,  and  to  avoid  a  greater 
Evil,  I3 

Where  the  Law  of  England,  as  well  as  all  other  Laws, 
gives  Place  to  Neceffity,  18,  19 


Ne  Injujle  vexes. 
Where  it  fhall  be  had, 


94 
Nient 
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Nient  dedire. 

Not  ill,  if  the  Title  is  good,  _  48>  49 

Where  a  recovery  by  nient  dedire  upon  eigne  Title  pend- 
ing the  Writ  is  no  Plea  in  Abatement,  55 
Nient  dedire  is  no  more  than  a  Confeffion  of  the  Tenant, 

ibid. 

Non  eft  facJum. 

Where  the  Defendant  fhall  conclude  Non  ejl  fattum,  and 
where  Judgment  ft  Aclio,  ■  66 

Nonfait. 

Where  Damages  fhall  be  recovered  upon  a  Nonfuit  in  fe- 
cond  Deliverance,  8% 

Notice. 

Where  Notice  ought  to  be  given  of  a  Thing  fecret,  278, 

279 

Where  the  Lord  is  not  bound  to  take  Notice  of  the  Feoff- 
ment of  his  Tenant,  but  may  avow  upon  his  ancient  Tenant, 
and  not  upon  the  Feoffee,  279 

Where  Notice  given  by  Tenant  for  Life  fhall  be  fuffici- 
ent  for  him  in  Remainder,  fo  that  the  Lord  fhall  be  com- 
pelled to  avow  upon  him  after  the  Death  of  the  Tenant  for 
Life,  546 

.  Nudum  Pactum. 

What  fhall  be  faid  Nudum  paclum,  and    what  not,  302. 

3°8,   309 
How  defined  in  the  Civil  Law,  309 

Nuper   obiit. 

Where  it  lies  between  Brothers  and  Sifters,  and  for  what 
Purpofe,  306 

Obligation. 

WHERE  in  a  Condition  of  an  Obligation   to  mew 
a  fufficient  Difcharge  of  an  Annuity,  the  Party  fhall 
plead  the  Certainty  of  the  Difcharge  to  the  Court,  7 

Obligation  made  by  Durefs  fhall  be  void,  19 

Where  in  Debt  upon  an  Obligation  a  Releafe  bearing  Date 
after  the  Obligation  is  not  a  good  Bar,  unlefs  it  be  fhewn 
exprefsly  that  the  Releafe  was  delivered  after  the  Obligation, 

An  Obligation  indorfed  upon  a  Condition-  impofllble,  or 
againftLaw,  or  repugnant,  is  fingle,  32 

Where  Obligations  made  to  fave  a  Man  harmlefs  from 
the  doing  of  a  Tort  or  wrong,  are  void  by  the  Common 
Law,  64. 

Where  an  Obligation  is  made  contrary  to  the  Statute  of 
Sheriffs,  the  Defendant  fhall  plead  Non  eji  faSium,  66 

In  an  Obligation  for  the  Payment  of  Money,  it  is  the 
Part  of  the  Obligor  to  offer  the  Money  at  the  Day,  71 

Where  the  Obligor  is  bound  to  feek  the  Obligee  at  the 
Day  wherefoever  he  fhall  be,  ibid. 

Where  the  Obligor  fhall  be  a  Trefpaffer  by  coming  into  a 
Houfe  to  pay  the  Money,  and  where  not,  ibid. 

If  an  Obligation  is  made  to  pay  Money  fuch  a  Day  at  L. 
to  every  one  that  fhall  be  Coroner  in  the  County  of  L.  to 
whom  he  ought  to  pay  it,  75 

Obligation  to  give  one  Meat  and  Drink  for  the  Time  he 
is  in  making  his  Houfe  or  Account,  how  long  he  fhall  give  it 
him,  108 

If  in  Debt  upon  an  Obligation  the  Bond  is  alledged  by 
Way  of  Recital  only,  it  is  not  good,  122.  127 

In  Debt  upon  Obligations  it  is  the  ufual  Form  to  recite 
the  fame  by  the  Word   (cu?n),  123 

Where  an  Obligation  fhall  be  good,  notwithftanding  a  Mif- 
take  in  thefolvendum,  and  the  Plaintiff  may  declare  upon  a 
folvendum  to  himfelf,  ,  141 

Obligation  by  a  Receiver  to  his  Matter  to  pay  him  omnia 
recepta  et  recipienda,  to  what  it  fhall  extend,  160 

In  Debt  upon  an  Obligation,  the  Place  where  it  was  made 
ought  to  be  fhewn  in  the  Count,  191 

Confideration  upon  which  an  Obligation  was  made  not 
enquirable,  309 

Where  the  Obligee  has  ELclion  to  fue  the  Heir,  or  Exe- 
cutor, or  Admin i ft ratqr  of  the  Obligor,  but  not  both,      439 


Occupant. 

Of  what  Eftate  there  may  be  an  Occupancy, 
No  Occupancy  of  an  Eftate  Tail, 

Office, 


28. 


558 
558 


Annuity  granted  by  reafon  of  an  Office  is  determinable 
with  the  Office,  162.  38* 

Where  Land  fhall  pafs  by  the  Grant  of  an  Office,      162 

Where  Offices  of  Skill  and  Diligence  may  be  forfeited  by 
Attainder  of  Treafon,  and  where  not,  379 

How  many  Things  are  requifite  to  the  Office  of  Keeper  of 
a  Park,  ibid„ 

Where  an  Officer  may  grant  over  his  Office  to  another, 
and  where  not,  ibid« 

Where  an  Officer  cannot  make  a  Deputy,  or  being  inca- 
pable himfelf  of  exercifing  the  Office,  no  other  can  do  it 
without  the  Affent  of  the  Grantor,  ibid. 

Where  an  Office  fhall  be  forfeited  by  non-ufer,     379,   380 

Where  an  Officer  being  attainted  of  Felony  or  Treafon 
fhall  be  reftored  to  the  Office  again  by  a  Charter  of  Pardon, 
and  where  not,  379,  380 

Where  by  the  Attainder  of  one  Grantee  of  an  Office 
the  whole  Office  fhall  be  forfeited,  and  where  no  Part  of 
it,  '  380 

To  what  Purpofe  the  King  may  have  an  Office  of  Service, 

38i 
A  Rent   granted    for  the  Exercife  of  an  Office  cannot  be 

fevered  from  the  Office  but  by  Extinguifhment  of  both,  ibid. 

Where  an  Office  of  Service  to  be  done  to  the  Prince  is 
difcharged  by  the  Acceffion  of  the  Eftate  Royal  to  him,  and 
where  not,  455,  456 

Where  there  cannot  be  two  feveral  Officers  of  the  fame 
Office  at  one  and  the  fame  Time,  but  the  laft  Grant  fhall  be 
void,  500 

Office  or  Inquifition. 

Where  an  Office  is  neceffary  to  enable  the  King  to  enter* 
and  where  not,  213.  229 

Where  Leffor  may  enter  upon  the  King  Leffee  for  Life, 
by  force  of  a  Condition,  without  Office  found,  and  where 
not,  230 

Where  an  Eftate  fhall  be  divefted  out  of  a  Subject  and 
vefted  in  the  King,  by  the  Relation  of  an  Office,     263,  264 

Where  an  Office  to  entitle  the  King  to  a  Chattle  by 
Way  of  Forfeiture  for  Felony  ought  to  find  precifely  thaf 
the  Party  was  poffeffed  thereof  at  the  Time  of  the  Felony 
done,  264 

Where  the  Authority  of  a  Perfon,  by  whom  an  Inquifition 
is  pleaded  to  be  taken,  ought    to  be  fhewn,  and  where  not, 

485 

Where  the  Lands  of  one  attainted  for  Treafon  are  for- 
feited by  A£f.  of  Parliament  from  fuch  a  Day,  an  Office  to 
entitle  the  King  ought  to  find  certainly  what  Lands  the 
Party  attainted  was  feized  of  at  the  Day,  or  it  fhall  be  void, 

ibid. 

Office  neceffary  in  all  Cafes  (before  the  Statute  of  33  H. 
8.  cap.  20  )  to  veft  the  Lands  of  a  Perfon  attainted  of  Trea- 
fon in  the  King,  486 

In  whom  fhall  the  Freehold  of  a  Perfon  attainted  of  Trea- 
fon remain  by  the  Common  Law  in  the  Life  of  the  Per- 
fon attainted,   and  after  his  Death,  until  Office  found,     ibid. 

To  what  Purpofes  an  Office  fhall  have  Relation  to  the 
Time  of  the  Offence  committed,  and  to  what  Purpofes  to 
the   Time   of  the  Attainder  only,  488,  489 

Ordinary. 

If  in  pleading  Letters  of  Adminiftration  it  fhall  be  averred 
that  the  Ordinary  who  granted  them  is  Ordinary  of  the  Place 
where  the  Party  died,  277 

The  Seal  of  the  Ordinary  is  no  Eftoppel  in  our  Law, 
but  ilTuable,  and  an  Averment  may  be  taken  againft  it,  and 
how  it  (ball  be  tried  in  fuch  Cafe,  277.  282 

What  Intereft  he  had  in  the  Goods  of  an  Inteftate  before 
the  Statute  of  Wejim.  2  cap.   19.  277.  280 

Why  the  Care  of  Inteftate's  Goods  was  committed  to  him, 

277.  279,  280 

Not  chargeable  at  the  Common  Law  to  Actions  of  Credi- 
tors for  Debts  due  by  Inteftates,  277.  280 

g  Canine 
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Cannot  fue  for  or  releafe  any  Debts  due  to  Inteftates,  and 

the  Reafon  thereof,  A77'*7^ 

Might  commit  Administration  of  the  Goods  of  Intettates 
before  the  Statute  of  31  Ed.  3.  cap.  if.  and  fuch  Admini- 
ftrators  were  in  all  Refpefts  in  the  fame  Plight  with  the  Or- 
dinary himfelf,  .     278;  280.   290 

Where  the  Ordinary  may  commit  Adminiftration,  though 
the  deceafeci  did  not  die  inteftate,  but  made  a  Teftament  and 
Executors,  2J9 

Where  Debt  lies  againft  the  Executors  of  the  Ordinary  for 
the  Debts  of  the  Inteftate,  280 

What  the  Ordinary  ought  to  do  before  he  commits  Ad- 
miniflration,  where  there  is  a  Will  and  an  Executor,         281 

How  the  Seal  of  the   Ordinary  may  be  repealed  and    a- 

voided,  ^  jm   282 

Pope  was  formerly  looked    upon   as  fupreme   Ordinary, 

and  what  he  did  as  fuch,  49 7 »  498 

Oujier  le  main. 

Where  LelTor  may  enter  upon  the  King  LeiTee  for  Life, 
by  force  of  a  Condition,  without  Oujier  le  main  fued,  and 
where  not,  23° 

Outlawry. 

Where  the  Exigent  againft  the  AcceiTary  fhall  ftay  until 
all  the  Principals  are  attainted,  and  where  not,  99 

In  what  Writs  Procefs  of  Outlawry  lay  at  the  Common 
Law,  and  in  what  not,  228 

Where  Outlawry  fhall  be  erroneous  if  the  five  County 
Courts,  at  which  the  Party  is  demanded,  do  not  follow  one 
another  fucceffively  without  Intermiffion,  371 

What  Intereft  the  King  has  in  the  Land  of  Tenant  in 
Fee-fimple  upon  his  Outlawry  in  a  perfonal  Action,         541 


Parceners  and  Partition. 

A  Rent  granted  for  Equality  of  Partition  may  be  in  Fee- 
Simple  without  the  Word  (Heirs)  134 
Where  a  Man  dies  feized  of  Land  having  two  Daughters 
and  no  Son,  both  Daughters  fhall  inherit  as  Parceners,  246, 

2  47 
Where  upon  Defcent  of  an  Advowfon  to  divers  Parceners, 

the  eldeft  fhall  prefent,  _  333 

Where  Partition  maybe  pleaded  inter  alia,  431 

Pardon. 

Where  a  Pardon  of  all  Riots  fhall  be  good,  though  it  con- 
tains no  Certainty,  _  13 

Where  in  pleading  a  Pardon  with  an  Exception,  the  Party 
(hall    aver   that  he  is  not  a  Perfon  excepted,  and  where  not, 

103.  484.  488 

Where   a   Pardon    fhall  be  taken  generally,    and   where 

ftriaiy,  n  '      331 

Where   a   Pardon    mefne  between  the  Stroke   and  Death 

fhall  pardon  the  Felony,  401 

Where  the  King  cannot   pardon  a  Thing  wherein  all  the 

Subjects  of  the  Realm  have  an  Intereft,  334.  487 

Cannot  reftore  the  Blood  to  its  former  Purity,  558 

Parliament. 

Where  a  Conveyance  by  Parliament  does  not  make  the 
Parliament  the  Donor  of  an  Eftate,  59 

Where   the   Parliament  will   not   do  Prejudice   to    any, 

ibid. 

How  the  Voices  are  taken  in  the  upper  and  lower  Houfe 
of  Parliament,  126 

Where  a  Matter  confirmed  by  Parliament  is  made  indefea- 
fible,  though  it  were  defeafible  before,  394 

The  Parliament  is  a  Court  of  the  greateft  Honour  and 
Tuftice,  of  which  none  can  imagine  a  difhonourable  Thing, 

398 
Where  the  Parliament  may  be  miftaken  as  well   as  other 

Courts,  39 8-  4°° 

Parol  Demur. 

Where  the  Parol  fhall  demur  in  a  Cut  in  vita  for  the  Non- 
age of  the  Heir  of  a  Stranger,  17 
Where  the  Parol  fhall  not  demur  in  a  Sur  mi  in  vita  by  the 


King,  for  the  Nonage  of  the  Heir  of  the  Hufband,        243 

Par/on. 

In  what  Right  a  Parfon  holds  the  Freehold  of  the  Par- 
fonage,  420 

At  what  Time  a  Parfon  fhall  be  faid  to  have  the  Cure  of 
Souls,  528 

Partition,  See  Parceners. 

Patents. 

In  pleading  Patents,  not  necelTary  to  fhewthe  Place  where 
they  were  made,  231 

Letters  Patent  good,  though  there  be  no  Place  nor  Day  of 
Date  therein,  231,  232 

Where  Letters  Patent  fhall  be  good,  and  out  of  the  Act  of 
18    Hen.    6.    cap.  1.  231,   232.   491,  492 

The  King's  Grant  taken  mo  ft  ftrongly  againft  the  Grantee, 
and  moft  favourably  for  the  King,  243 

What  is  implied  by  the  Words  {de  gratia  fua  Jpeciaiij 
certa  jcientia.  et  mero  motu)  in  the  King's  Patents.,  330 

Where  Patents  having  the  Words  de  gratia  fua  fpeciali,  certa 
Jcientia,  et  mcro  motu,  or  any  of  them,  fhall  be  conftrued  moft 
beneficially  for  the  Patentee,  and  moft  ftiongly  againft  the 
King,  331,  332, 

Where  Patents  having  the  Words,  ex  gratia  Jpeciali,  certa 
Jcientia,  et  mero  motu,    fhall    not  pafs    Things    wherein   the 
Crown  has  a  fpecial   Prerogative,  without  exprefs  and  deter- 
minate Words  for  that  Purpofe,     332,   333,  334,  335.   337 

Where  fuch  Words  in  the  King's  Patents  fhall  not  make 
other  Things  to  pafs  than  are  exprefled,  333 

Where  Words  in  the  King's  Patents,  which  comprehend 
Things  annexed  to  the  Crown,  and  Things  of  a  bafe  Na- 
ture, fhall  be  conftrued  to  convey  the  bale  Things  only  to 
the  Patentees,  333,  334 

Where  the  King's  Patents  fhall  be  taken  only  to  a  com- 
mon Intent,  334,   335.   337 

Where  the  King's  Patents  (hall  not  difcharge  a  fpecial  Mat- 
ter wherein  all  the  Subjects  of  the  Realm  have   an  Intereft, 

334 
Where  the  King's  Grant  fhall  be  void,  when  it  appears  in 

the  Body  of  it  that  he  is  deceived,  335 

Where  a  Recital  of  a  Matter  of  Fact  in  the  King's  Grant 

is  not  material,  whether  it  be  true  or  falfe,  454>  455 

Where  the  King's  Grant  of  a  Licence   to  purchafe  fhall 

ferve  the  Grantee  to  purchafe  in  the  Time  of  another  King, 

457 
Where  the  King's  Grant   fhall  comprehend  and  bind   his 

SucceiTors,    although  no  Mention  be  made  of  them  in  the 

Patent,  and  where  not,  457,  458,  459 

To  what  Time  the  Letters  Patent  of  the  King  have  Re- 
lation, 491 

Patents  under  the  Great  Seal  by  the  Common  Law,  with- 
out Warrant  to  the  Chancellor,  good  and  fureft,  492 

Where  the  King's  Grant  fhall  not  be  taken  to  two  In- 
tents, 501,  502 

Where  the  King's  Grant  fhall  difpenfe  with  the  Penalty  of 
a  Statute  without  any  Claufe  of  non  objlante,  and  where  it 
fhall  be  necefiary  to  have  fuch  Claufe,  502 

Per   Nomen. 

Where  the  per  nomen  ought  to  agree  with  the  PremiiTes  of 
the  Deed,  and  what  Variance  between  them  fhall  make  a 
Plea  bad  or  not,  150,  151 

Petition. 

Not  necefiary  to  be  made  to  the  King  where  the  Eftate 
which  the  King  had  is  determined,  380 

Where  an  Office  fhall  be  devefted  out  of  the  Kins;  without 
Petition,  and  where  not,  380,  381 

Petition  made  to  the  Court  of  Exchequer  for  Rent  out 
of  Land  in  the  King's  Hands,1  and  how  the  Judgment  fhall 
be  executed,  383 

Place. 

When  the  Place  where  a  Thing  is  done,  or  a  Deed  made, 
fhall  be  fhewn  in  pleading,  andwhennot,  149,  150, 

190,  191,  231 

To  what  Purpofe  the  Place  where  a  Deed  is  made  is  fhewn 

in  pleading,  231 

When 
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Wh^ti  the  Place  where  the  Lands  lie  fhall  be  fet  forth  in  the 
Declaration,  for  the  Direction  of  the  Vifne,  and  when  not, 

337 

Where  a  Mifrecital  of  Place  fhall  make  all  void,  393 

Pleadings.     See  Covenants,  Obligations. 

Where  the  Conclufion  of  a  Pleaj  being  in  the  Affirma- 
tive or  Negative,  fhall  waive  the  fpecial  Matter  before  plead- 
ed, and  where  not,  14,   15 

No  Man  fhall  be  compelled  to  difclofe  Matter  which 
makes  againft.  him,  but  it  fhall  come  on  the  contrary  Side, 

16,  32 

Where  in  a  Plea  in  Bar  the  Defendant  fhall  fhew  the  Day 
in  certain,  where  the  Time  is  iffuable,  and  is  Part  of  the  Sub- 
ftance  of  the  Bar,  24,  27,  33 

Where  he  who  pleads  in  the  Negative  fhall  never  fhew 
that  which  he  denies  to  be  done,  but  it  fhall  be  fhewn  by  the 
other  Party  who  is  in  the  Affirmative,  24 

Where  the  Condition  precedes  the  Thing  demanded,  the 
Plaintiff  fhall  fhew  in  his  Count  the  Performance  of  it, 
otherwife  where  the  Condition  is  fubfequent,  and  goes  inDe- 
feafance  of  the  Thing,  25 

Where  plene  adminiftravit  the  Goods  of  the  deceafed, 
the  Day  of  the  Writ  purchafed,  and  jo  nothing  in  his  Hands, 
fhall  be  a  good  Bar,  26,  31 

Where  the  Certainty  of  Time  fhall  be  fhewn,  and  where 
not,  26 

Where  Surplufage  being  wholly  omitted,  or  ill  and  mif- 
recited,  fhall  make  a  Plea  bad  or  not,  30,  32,  34,  yg, 

81,  84,   503. 

Where  Matter  of  Conveyance  or  Inducement  needs  not 
be  fo  certainly  pleaded  as  that  which  is  Matter  of  Subftance, 

32,  65,  81,   191 

Where  a  Perfon  is  prefcribed  to  a  certain  Time  he  ought 
to  fhew  the  Day  of  his  Act  certainly,  as  he  that  pleads  in  Bar  by 
Entry  for  Mortmain,  he  that  juftifies  for  Common  between 
fuch  and  fuch  a  Day,  and  fohe  that  juftifies  by  Licence, 
Warrant,  or  Authority,  33 

He  that  pleads  in  the  Negative  needs  not  to  plead  certainly, 

ibid. 

He  that  pleads  in  Abatement  of  the  Writ,  or  a  Plea  after 
the  laft  Continuance,  muft  plead  them  certainly,  ibid. 

Whether  it  fhall  or  fhall  not  be  fufficient  for  him  who 
will  take  Benefit  of  a  Statute,  which  gives  an  Entry  gene- 
raly  to  him  that  fhall  be  in  fuch  Degree,  to  fhew  generally 
that  he  is  the  Perfon  intended,  but  alfo  to  fhew  how,  and 
to  fet  forth  his  Title  in  certain,  42,  43,  51,   54,   56 

Where  a  Plea  which  has  two  Intendments  fhall  be  taken 
moft  ftrongly  againft  him  that  pleads  it,  46,   103,    104. 

Where  a  Perfon  fhall  fhew  how  he  is  Heir,  and  where  not, 

46,   52 

When  a  Thing  is  fhewn  in  Pleading,  and  is  not  after- 
wards traverfed,  nor  averred  fpecially  to  the  contrary,  it  fhall 
be  taken  to  be  confeffed,  48 

Where  a  Plea,  which  was  bad  in  itfelf,  may  be  made  good 
by  Matter  expojl  faflo.  50 

Where  a  Perfon  fhall  not  be  forced  to  fhew  his  Title  fpe- 
cially, when  it  confifts  of  feveral  Caufes  51,  52 

Where  a  Thing  is  executed,  the  Party  needs  not  plead 
fo    fpecially  as  where  he  demands  the  Execution  of  it,       52 

Where  Certainty  to  every  Intent  is  not  requifite  in  Pleas, 

ibid. 

Where  a  Statute  may  be  pleaded  inter  alia,  65 

Where  a  Record  may  be  pleaded  inter  alia,  and"where  it 
ought  to  be  entirely  and  certainly  recited,         65,  81,  Z32, 

410 

Where  in  pleading  a  Statute,  Mention  may  be  made  of 
one  Branch  of  it  only,  and  where  one  fhall  be  bound  to 
plead  a  Provifo  or  Exception  contained  in  it,  65,   105, 

410 

Where  a  Party  concludes  or  demurs  fpecially,  he  lofes  the 
Advantage  of  every  other  Matter  than  of  that  which  is  men- 
tioned in  the  Conclufion  or  Demurrer,  otherwife  where  he 
concludes  or  demurs  generally.  66 

Where  Mifrecital  of  a  Statute,  which  needs  not  be  recited, 
fhall  vitiate,  79,  84 

Where  the  ufual  Forms  of  Pleading  are  to  be  obferved, 

123 

Where  one  fhall  not  be  compelled  to  fhew  Certainty  in 
Pleading,  when  he  can't  be  fuppofed  to  have  Knowledge  of 


it,  or  when  it  concerns  Things  of  an  infinite  Number,    123, 

126,  127,  128,  129 

Where  a  Matter  pleaded  by  conlinrtur  fhall  be  ill,  and 
where  not,  x  26,  143 

Where  the  Condition  of  a  Leafe  is,  that  if  the  Rent  is 
behind  after  two  Months,  &c.  whether  it  be  well  pleaded 
to  fay,  that  it  was  behind  by  the  Space  of  two  Months,  &c. 

x+3 
Where  Pleas  which  do  not  anfwer  the  direct  Words,  but 

contain  the  Matter  by  neceffary  Cohfequence,  fhall  be  good, 

I44 

When  the  Place  where  a  Thing  is  done  fhall  be  fhewn  in 
pleading,  and  when  not,  149,  150,   190,   191 

Where  two  Affirmatives  and  two  Negatives  fhall  make 
two  Iffues  without  a  Traverfe  J72J 

Where  in  pleading  he  in  Reverfion  fhall  be  faid  to  be  feized 
in  his  Demefn  as  of  Fee,  and  where  not,  191 

Wherein  pleading  the  Party  fhall  conclude  virtute  cujus 
ftatuti,  where  the  Seizin  is  wrought  as  well  by  a  Grant  as  by 
Statute,  .-  iq-j 

What  Part  of  the  Record  is  called  the  Pleading,  and  what 
"°t>  209 

Where  a  bad  Plea  fhall  be  made  good  by  the  Affirmative  of 
the  other  Party,  and  he  who  might  have  taken  Advantage  of 
it  fhall    be  eftopped  by  fuch  Affirmance  from  fo  doing,      230 

Where  in  pleading  a  Feoffment  the  Party  may  alledge  an 
Entry,  232 

Where  Surplufage  fhall  not  make  a  Plea  bad,  ibid. 

How  the  Death  of  Tenant  in  Tail  without  Heir  of  his 
Body  ought  to  be  pleaded  by  him  who  claims  a  Remainder 
upon  the  Tail,  233 

Where  an  Entry  pleaded  without  a  Diffeizin  alledged  is 
not  good,  nor  fhall  gain  the  PofTeffion  to  the  Party,  ibid. 

Where  the  Town  or  Place  where  the  Lands  lie  fhall  be 
fet  forth,  for  the  Direction  of  the  Fijne,  and  where  not, 

337 
Where  in   pleading  a   Matter  by    Force   of  a  Statute,  a 

reftrictive  Claufe  in  the  Act  ought  to  be  averred,  and  where 

not,  276 

Wherea  Mifrecital  of  Place  fhall  vitiate  a  Plea,  393 

Where  in  pleading  there  is  no  Neceffity  to  fhew  more 
than  what  ferves  his  Purpofe,  410 

No  Title  can  be  made  to  a  Record  in  Pleading  with- 
out fhewing  it  under  the  Great  Seal,  411 

Where  it  is  not  neceffary  in  pleading  a  Leafe  made  by 
Hufband  and  Wife  of  the  Land  of  the  Wife  to  aver  it  to 
be  by  Deed,  or  to  aver  their  Lives,  431 

Where  Partition  pleaded  inter  alia  fhall  be  good,  ibid. 

Where  it  fhall  be  a  good  Form  of  pleading  a  Fine  to  fay 
that  a  final  Concord  was  made,  ibid. 

Where  in  pleading  a  Fine  the  Party  needs  not  fhew  that  it 
was  levied  in  C.  H.  ibirJ. 

Where  a  Perfon  is  not  tied  up  to  one  particular  Form  of 
Pleading,  but  if  he  Ihews  the  Subftance  of  the  Matter,  it  is 
fufficient,  ibid. 

Where  in  pleading  a  Pardon  with  an  Exception,  the  Party 
fhall  aver  that  he  is  not  a  Perfon  excepted,  and  where  not, 

103,  484,  488 

Where  an  Entry  needs  not  be  alledged  in  pleading,         503 

If  a  Dean  and  Chapter,  being  Parfons  Imparfonees  of  the 
Church  of  D.  demand  the  whole  Church,  &c.  they  fhall 
fay  in  pleading,  that  they  were  feized  in  jure  Ecckfiee  Cathe- 
dralis,  be  if  they  claim  Part  of  the  Glebe  only,  they  fhall 
fay  that  they  were  feized  in  jure  Ecclefia  de  D.  503 

Where  Matter  not  pleaded  in  due  Time  fhall  be  taken 
for  nothing,  564 

Plenarty. 

Where  Plenarty  is  no  good  Plea  againft  the  King,  244 
Where  a  Parfon  Imparfonee  cannot  plead  Plenarty,  501 
How  pleaded  at  common  Law*  ibid. 

Pope. 

Where  looked  upon  as  fupreme  Ordinary  in  the  Realm, 
and  what  he  ufed  to  do  as  fuch,  497>  498 

Called  by  the  Name  of  Apojile,  498 

The  Authority  which  the  Pope  exercifed  in  this  Realm 
acknowledged  by  the  Parliament  to  be  in  the  King,  ibid. 

Ufed  to  make  Provifions  to  Benefices,  500 

Poffeft, 
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PoJfeJJiofratris. 

No  Pojfeftofratris  of  an   Eftate-tail   to  make  the  Sifter 

Heir,  57 

There  may  be  Pofljfiofratris  of  a  Ufe,  58 

PoJfeJJion. 

If  the  Poffeflion  of  Land  comes  to  him  that  has  Right  or 
Title  to  it,  the  Right  or  Title  is  extinct  or  fufpended,        88 

Where  a  Thing  in  Poffeflion  may  not  be  Parcel  of,  or 
appendant  to,  a  Thing  in  Reverfion,  but  a  Thing  in  Re- 
verfion  may  be  Parcel  of,  or  appendant  to,  a  Thing  in  Pof- 
fefion,  103,  104 

Where  a  Perfon,  has  an  Action  given  him  to  recontinue 
the  Poffeflion,  and  will  not  ufe  it,  but  comes  to  the  Poffef- 
fion  by  other  Means,  he  fhall  take  it  in  fuch  Order  and  with 
fuch  Appendances  as  the  Law  limits  to  the  Means  by  which 
he  comes  to  it,  "2,  113 

Where  two  are  upon  Land,  claiming  Title  to  it,  to  which 
of  them  the  Law  will  adjudge  the  PofTeffion,  233 

What  Things  Pofleflion,  without  any  rightful  Eftate,  fhall 
enable  a  Man  to  do  in  the  Land,  431,  546 


Precipe. 

No  Precipe  lies  againft  the  King, 
There  ought  to  be  two  Summoners, 

Prcemunire. 


244 
393 


He  that  procures  another  to  fue  to  the  Court  of  Pome  is 


in  the  fame  Degree  of  Prcemunire  as  he  that  fues, 


97 


Prebend  and  Prebendary. 


At  what  Time  an  Annuity  granted  by  a  Prebendary  is  not 
good  to  charge  the  Prebend,  528 

By  whom  thelnftallation  of  a  Prebend  is  to  be  done, 

528,  529 

If  upon  pleading  the  Confirmation  of  the  Bifhop  to  the 
Grant  of  an  Annuity  by  a  Prebendary,  the  calling  him  Pa- 
tron and  not  Ordinary  {hall  be  good,  52.9,  530 

Precedents. 

Precedents  and  the  ufual  Forms  of  Pleading  to  be  adhered 
to,  123 

Prerogative. 

Where  a  Remainder  is  limited  to  the  King  upon  an  Eftate 
for  Life  by    Deed,  and   Livery   of  Seizin   is   made,  the  Re- 
mainder does  not  pafs  until  the  Deed  is  inrolled,  31 
The  King  may  waive  I  flue  and  demur  in  Law,  or  e  contra, 
but  if  he  and   the   Party  are  at  Iflue,  he  cannot  change  his 
Iflue  in  another  Term,                                        85,  236,  322 
The  King  fhall   be    bound   by   Mifrecital,    Mifufer,  and 
Mifconceiver  of  Action,  and  for  fuch  Matters  his  Writ  fhall 
abate  as  well  where  he  is  fole  Party,  as  where  he  is   Party 
with  another,                                                                          85 
Where  the  Inrollment  of  a  Deed  to  the   King  may  be 
pleaded  generally,  without  fhewing  in  what   Manner  it  was 
done,  for  it  fhall  be  intended  to  be  duly  made,                     105 
Where  the  King  cannot  take  a  Surrender  without  Matter 
of  Record,                                                                                ibid. 
Where  Statutes   naming  the   King   fhall   be  conflrued  to 
include  his    Heirs  and  Succeflbrs,                     176,   177,  458 
King  a  Name  of  Continuance,  which  endures   as  long  as 
the  People  itfelf,                                                                       177 
The  King  never  dies,  but  his  Death  is  called  the  Demife 
of  the  King,                                 _                     177,  234,  457 
Where  Acts  done  by  the   King,  in  Relation  to  Things 
which  he  poflefles  in   the  Capacity  of  the    Body   politic  or 
Body  natural,  fhall  not  be  avoided  by  Reafon  of  Nonage, 

213,  244 
How  many  Bodies  or  Capacities  the  King  has  in  him,  and 
how  they  are  confolidated  together,  and  what  are  the  Effects 
thereof,  213,  217,   234,   238,  244,  250 

The  King  cannot  make  Livery  of  Seizin,  213 

"Where  Lands  fhall  pafs  to  or  from  the  King  in  the  Capa- 
city of  the  Body  natural  without  Livery,         213,  214,  242 


The  Kingcannot  take  or  part  with  any  Tiling  but  by  Mat- 
ter of  Record,  213,484,  552,  S62 
The  King  may  take  Advantage   of  a  Forfeiture  by  Re- 
entry for  Default  of  Payment  of  Rent  without  any  Demand, 
although  he  holds  the  Land  in  the  Capacity  of  his  Body  na- 
tural, 213,  243 
The  King  cannot  enter  for  a  Condition  broken  until  Of- 
fice found,  213 
Where  the  natural  Capacity  of  the  King  Is  not  drowned 
by  the  Union  of  the  politic  Capacity,  but  remains   capable 
of  taking  Lands  by  Defcent  or  Purchafe,    and   how  fuch 
Lands  fhall  go  upon  his  being  removed  from  his  Royal  Eftate, 

214,  234,  242,  250 
Where  the  King  may  avoid  an  Aft  done  in  his  Nonage 
before  he  was  King,  214 

The  Name  of  King  drowns  every  inferior  Name  of  Dignity 
which  the  King  may  have,  214,  250 

Where  the  King  may  have  a  Claufeof  Non  omitias  propter 
aliquant  libertatem  in  his  Writs,  although  he  does  not  de- 
mand a  Thing  as  Parcel  of  his  Crown,  216,  239,  243 
None  but  the  Sheriff  fhall  execute  the  King's  Writ,  tho' 
it  be  within  a  Franchife,  216,  243" 
The  King  is  bound  by  the  Statute  de  donis  as  well  as  a 
common  Perfon,               227,    236,  237,  238,  248,  249, 

251,  252 

Every  Subject  has  an  Intereft  in  the  King,  and  by  the  fame 

Reafon  in  the  Queen  his  Wife,  231 

If  the  Patent  of  the  King   (being  Tenant  in  Tail)  fhall 

make  a  Difcontinuance,  232,  233 

King's  Prerogative  no  Warrant  to  him  to  do  Wrong, 

2<3,  246,  247,  248,  249 
The  natural  and   politic  Capacities  of  the  King  not  con- 
founded by  each  other,  buj  remain  diftinct,  234,  238,242,  250 
In  what  Capacity  Lands  purchafed  by  the  King  to  him  and 
his  Heirs  fhall  veft,  234,  245 

If  the  King  dies  feized  of  Lands  parcel  of  the  Crown, 
and  parcel  by  Purchafe,  having  a  Son  and  a  Daughter  by  one 
Venter,  and  a  Son  by  another  Venter,  and  the  Son  enters, 
and  dies  without  Iflue,  how  the  Lands  purchafed  fhall  go, 

234 
How   Gavelkind    Lands  fhall  defcend  in  the  Cafe  of  the 
King  who  dies  feized  thereof  to  him  and  his  Heirs,  leaving 
two  Sons,  234,  247 

In  what  Capacity  the  King  fhall  hold  Things  which  ac- 
crue to  him  by  Reafon  of  other  Things  which  he  has  in  Right 
of  his  Crown,  235 

Where  the  Prerogatives  of  the  Crown  are  fo  admeafured 
that  they  fhall  not  take  away  nor  prejudice  the  Inheritance  of 
any,  236 

What  kind  of  Toll  the  King  fhall  be    excufed  from  pay- 
ing by  Reafon  of  his  Prerogative,  and  what  not,  ibid. 
Where  the  King  fhall  be  included  in  the  general  Words  of 
Statutes  made  to  preferve  the  Subject's  Inheritances,  or  for 
the  public  Good,  although  he  is  not  named  therein,          ibid. 
Where  the  King  is  bound  by  the  Statute  of  Additions,  and 
where  not,                                                                   236,  240 
Where  the  King  is  not  bound  by  the  general  Words  of 
Statutes  of  Reftraint,  unlefs  fpecially  named,         236,  239, 

240,  244 
Power,  Juftice,  and  Mercy,  three  Attributes  of  the  King, 
and  how  they  are  refpedtively  exercifed,  237 

That  the  King  fhall  not  have  as  great  Prerogative  in  what 
he  poflefles  in  his  natural  Capacity  as  in  what  he  has  in  his 
politic  Capacity,  238 

The  King  may  have  Heirs  as  well  in  the  Body  natural  as 
in  the  Body  politic,  ibid. 

Where  the  natural  Capacity  of  the  King  and  what  he 
poflefles  therein  fhall  partake  of  the  Prerogative  of  the  Body 
politic,  23S,  239,  242 

If  the  Crcwn  defcends   upon  a  Perfon  attainted,  the  At- 
tainder is  ipfofaclo  void,  238,  244 
If  the  Crown  defcends  upon  one  who  is  feized  to  a  Ufe,  the 
Ufe  is  ipfo  failo  gone,  for  the  Kingcannot  be  feized  to  a  Ufe, 

238,  242 
Where  the  Perfon  of  the  King  fhall  make  the  Land  which 
he  holds  to  enfue  the  Nature  of  the  Perfon,  and  to  be 
demeaned  according  to  his  Privileges  and  Prerogatives,  238 
The  King  may  diftrain  for  the  Arrears  of  Rent  in  all  the 
Tenants  Lands  holden  of  others,  though  he  has  the  Seig- 
niory in  his  Body  natural ;  fo  for  the  Arrears  of  a  Rent- 
Charge  granted  to  him,  239,  242,   323 

Where 
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Where  the  Feoffor  cannot  enter  upon  the  King  for  a  Con- 
dition broken,  although  he  took  the  Land  in  his  natural  Ca- 
pacity, 239 
The  King  is  favoured  in  all  Expofitions  of  Statutes,     ibid. 
If  the  King  has  an  Intereft  at  common  Law,  and  a  Sta- 
tute is  made  which  takes  away  the  Liberty  of  all  Men,  yet 
the  King's  Liberty  is  not  taken  away,  unlefs  he  is  fpecially 
named  in  the  Act,                                                                  240 
Where  cue  King  for  his  Advantage  may  fay  that  his  Donee 
has  a  Fee-Simple  conditional,  as  before  the  Statute  de  donis, 
and  that  he  himfelf  is  not  bound  by  the  Act,                      241 
The  King  fhall  not  be  received  upon  Default  of  his  Te- 
nant for  Life,  and  why,                                               ibid.  553 
None  can  count  againft  the  King,  but  muft  fue  to  him  by 
Petition,                                                                        241,  553 
What  Things  the  King  comes  to  as  King,  and  what  not, 

242 

Where  an   Eftate  is  given  to  the  King  by  the  Name  of 

Baptifm,  and  alfo  by  the  Name  of  King,  and   to  the  Heirs 

Males  of  his  Body,  in  what  Capacity  he  fhall  take  it,     242, 

245,  250 
A  Gift  to  the  King  and  to  his  Heirs  and  SuccefTors  is  good 
to  the  Body  politic  in  both  the  Limitations,  for  he  may  have 
both  Heirs  and  SuccefTors  in  the  Body  politic,  242 

None  can  diftrain  for,  or  have  Execution  of,  a  Seigniory 
or  Rent  in  the  Land  of  the  King,  though  he  holds  it  in  his 
natural  Capacity,  ibid. 

If  the  King  grants  Land  in  Fee  which  he  has  in  his  natu- 
ral Capacity,  the  Grantee  fhall  hold  of  him  by  Knight's- 
fervice  in  capite,  ibid. 

The  King  is  the  Fountain  of  Juftice,  Tranquility,  and 
Repofe,  ibid. 

What  fpecial   Favour  the  common  Law,  Cuftoms,    and 
Statutes  fhew  the  King  in  all  his  Affairs,  and  what  Preroga- 
tives and  Exemptions  he  has  therein,  243 
The  King  may  grant  a  Chofe  in  Action,  which  no  other 
can  do,                                                                                       ibid. 
If  part  of  a  Thing  entire  comes  to  the  King,  as  by  Out- 
lawry, he  fhall  have  the  whole,                         243,  323,  324 
If,  upon  a  Grant  to  the  King  of  the  next   Avoidance  of 
an  Advowfon,  or  of  all  Prefentments    which  fhall    happen 
within  fuch  a  Time,  his  Latches  of  prefenting  to  the  next 
Avoidance,  or  to  any   of  the  Prefentments,  fhall   not  bind 
him,  fo  that  he  may  take  his  Presentment  after    the   Time 
limited  in  the  Grant,                                                    243,  249 
Where  the  dying  feized  of  a  Diffeizor  fhall  not  take  away 
the  Entry  of  the  King,  243 
Nullum  tempus  occurrit  regi,         243,   261,   264,   321,559 
Where  Latches  of  Entry  or  Seizure  fhall  not  prejudice  the 
King  of  the  Lands  or  Goods  of  his  Villain,     243,  321,322 
Where   the   King's  Declaration   fhall    not  be  double,  by 
alledging  feveral  Matters,  243 
tf  the, King's  Title  is  traverfed  by  the  Party,  the  King 
may  maintain   his   Title  againft  the  Traverfe  of  the  other, 
or  may  traverfe  the  Affirmative  of  the  other,                        ibid. 
The  King  may  amend  his  Declaration   the  fame  Term 
that  it  is  put  in,                                                                     ibid. 
The   King  may   waive  Demurrer,  and   traverfe  the  Plea 
of  the  other,                                                                         ibid. 
Upon  the  King's  Grant  of  Land  in  Fee  with  Warranty, 
the  Patentee  fhall  not  have  in  Value  upon  Recovery,  without 
exprefs  Words  to  that  Purpofe,                                      ibid.  334 
The  King  may  referve  Rent  to  a  Stranger,  243 
If  Title  appears  for  the  King  upon  pleading  between  other 
Parties,  the  Court  fhall  ex  officio  adjudge  for  the  King,       ibid. 
Where  the  King  fhall  not  be  bound  by  private  Cuftoms, 

ibid. 

Cuftom  in  London  that  Pawnee  may  retain  Goods  pawned 

until  he  is  paid,  &c.  does  not  bind  the  King,  where  his  Goods 

are  pawned  by  a  Stranger,  ibid. 

Where  Sale  of  the   King's  Goods  in   Market  overt  fhall 

not  alter  the  Property,  ibid. 

Where  the  Property  of  the  King's   Goods   fhall  not  be 

altered  by  being  wrecked,  waived,  or  eftrayed,  ibid. 

Where  the  King  fhall  take  Advantage  of  Statutes,  though 

he  is  not  named  in  them,  ibid. 

If  the  King  as  Heir  to  his  Mother  brings  a  Sur  cui  in  vita, 

the  Plea  fhall  not  be  delayed  for  the  Nonage  of  the  Heir  of 

the  Hufband,  ibid. 

Where  Plenarty  is  no  good  Plea  againft  the  King,  244 

In  the  Conftruction  of  Statutes  nothing  fhall  be  taken  by 

Equity  againft  the  King,  ibid. 


The  King  cannot  fuffer  a  Recovery,  for  no  Precipe  lies 
againft  him,  ibid. 

By  what  Name  the  King  fhall  be  named  in  all  his  Pur- 
chafes,  Patents,  or  Writs,  ibid.  25a 

Where  a  Purchafe  by  the  King  to  him  and  his  Heirs  fhall 
go  in  Succeffion  with  the  Crown,  245 

The  Body  politic  of  the  King  cannot  beget  Iffues,       ibid. 

25O 

Where  a  Gift  by  or  to  the  King,  and  to  the  Heirs  of  his 
Body,  before  the  Statute  de  donis,  fhould  have  been  a  Fee- Simple 
conditional  in  all  Refpects,  as  well  as  if  a  common  Perfon 
had  been  Donor  or  Donee,  ibid. 

Where  upon  a  Gift  to  the  King  and  to  the  Heirs  of  his 
Body,  before  the  Statute  de  donis,  an  Alienation  by  him  before 
Iffue  was  not  good,  246 

Where  the  Perfon  of  the  King  fhall  alter  the  Courfe  of  a 
Defcent,  ibid.  247 

If  the  King  purchafes  Land,  and  dies,  leaving  two  Daugh- 
ters, and  no  Son,  the  eldeft  Daughter  only  fhall  inherit  the 
whole,  and  not  both,  24.7 

Where  Land  defcending  to  the  King  and  another,  each 
fhall  take  but  a  Moiety,  ibid. 

If  the  King  kills  a  Man,  there  is  no  Remedy,  ibid. 

Where  the  King  fhall  be  bound  by  the  Reftraint  ahd  Con- 
dition under  which  he  takes  an  Eftate,  and  fhall  not  be 
exempted  therefrom  by  Reafon  of  his  Prerogative,     248,  251 

Where  the  King  fhall  be  reftrained  by  Statutes  which 
reftrain  all  Men  generally  from  doing  Wrong,  248 

Only  one  Perfon  can  bear  the  Name  of  King  in  this 
Realm,  250 

The  Name  of  King  contains  both  the  King's  natural  and 
politic  Capacities,  ibid. 

The  Word  (Succejfors)  ufed  only  of  late  Time  in  the 
King's  Grants,  ibid. 

Where  Land  may  be  entailed  to  the  King  as  well  as  to  a 
common  Perfon,  ibid. 

Where  the  King's  Prerogative  fhall  have  no  Favour  nor 
Exemption  in  Matters- of  Reftitution,  252 

Where  the  Title  of  the  King  and  of  a  Subject  coming 
together  at  the  fame  Time  the  Subject's  Title  fhall  be  pre- 
ferred, and  where  the  King's,  259,  264 

Where  Title  being  once  given  to  the  King  fhall  not  be 
loft  by  Latches  of  Purfuit,  261,  263,  264 

Where,  Hufband  and  Wife  being  Jointenants  of  a  Term 
for  Years,  the  King  fhall  have  Execution  of  the  Term  in 
the  Hands  of  the  Wife,  after  the  Death  of  the  Hufband, 
for  the  Debt  due  to  him  by  the  Hufband,  261,  263,  321 

A  Title  may  be  as  firmly  attached  in  the  King  by  the  Aft 
of  the  Law  as  by  the  Grant  of  the  Party,  263 

The  King's  Villain  and  his  Wife  are  Jointenants  of  a 
Leafe  for  Years,  the  Villain  dies,  and  the  Wife  is  in  by  fur- 
vivor,  the  King  upon  Office  found  fhall  have  the  Leafe, 

263,  264 

Land  defcends  to  a  Villain  by  Birth,  the  Lord  enters,  and 
afterwards  the  Villain  is  found   an  Jdeot  by  Office,  the  King 


fhall  have  the  Land, 


264 


A  Woman  takes  Hufband,  and  has  Iffue,  and  Land  def- 
cends to  her,  and  the  Hufband  enters,  and  afterwards  the 
Wife  is  found  an  Ideot  by  Office,  the  King  fhall  have  the 
Land,  ibid. 

What  Intereft  or  Prerogative  the  Crown  has  in  Mines  of 
Gold  or  Silver,  or  in  Mines  of  bafe  Metal  wherein  there 
is  any  Gold  or  Silver  Ore,  and  what  Means  to  come  to  the 
fame,  and  in  what  Mines  the  Crown  fhall  have  no  Prero- 
gative,    313,  315,  317,  319,  320,  321,  323,  328,  329, 

336>  339 
The  King's  Prerogative  in   Mines  ought  to  be  meafured 

by  the  Value,  and  not  by   the  Quantity   only,  of  the  Gold 

or  Silver  Ore  contained  therein,  and  of  what  Value  the  fame 

ought  to  be,  328,  329,  339 

Why  the  Crown  fhall  have  all  Mines  and  Ores  of  Gold 
and  Silver  within  the  Realm,  in  whatfoever  Land  they  a "e 
found,  315,  316 

Sturgeons  and  Whales  given  to  the  King  by  Reafon  of  his 
Preroga  ive,  3  15 

The  King  is  bound  by  his  Office  to  preferve  his  fubjects, 

ibid. 

What  Inconvenience  attends  the  Subject's  being  fuperior 
to  the  King  in  Treafure  and  Subftance,  316 

Where  a  Perfon  is  Accountant  to  the  King,  or  if  any  Mo- 
ney, or  Goods  or  Chatties  perfonal  of  the  King  come  to 
H  she 
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the  Hands  of  a  Subject  by  Matter  of  Record  ox  m  fait, 
the  Land  of  fuch  fubjedt  is  charged  therewith  and  liable  to 
the  Seizure  of  the  King,  into  whatloever  Hands  it  comes 
afterwards,  be  it  by  Defcent  or  Purchafe  or  otherwife, 

321,  322 

Where  the  King  has  many  Prerogatives  which  are  not  re- 
cited in  the  Treatife  ^Pw^™  ;^",  322 

Formerly   the  King  fhould   have  had    in  Fee  the  Land 
ho'den  of  him  for  an  Alienation  without  Lictnfe,  ibid. 

Where  the  King  may   have   in   Satisfadion   of  his   Debt 

Money  delivered  in  Court  in  Execution  to  the  King's  Debtor, 

'  ibid. 

Where  the  King  fhall  prefent  to  an  Advowfon  for  Lapfe, 
and  in  what  Refpect,  ibid-  49 8 

Ufage  is  a  good  Proof  of  Prerogative,  _  322 

Every  Prerogative  contains  in  itfelf  a  Prefcription,       ibid. 

Where  the  King  fhall  have  Prerogative  in  Things  which 
affect  the  Freehold  of  others,  ibid.  323 

Where  the  King  by  his  Prerogative  may  break  a  Stew  of 
a  Subject,  and  take  away  the  Fifh,  323 

The  King's  Prefence  is  a  Protection  to  a  Villain  from  the 
Seizure  of  the  Lord,  ibid. 

Where  no  Part  of  the  Prerogative  of  the  Crown  fhall  pafs 
in  the  King's  Grants  without  exprefs  and  determinate  Words, 

332,  333.  33£  335 
Where  upon  Defcent  of  an   Advowfon  to  divers  Copar- 
ceners the  King  (hall  by  Prerogative  have  the  Prefentation 
alone  from  all  of  them,  333 

Where  the  King  cannot  difcharge  a  Thing  wherein  all 
the  Subjects  of  the  Realm  have  an  Intereft,  334,  487 

The  King  cannot  make  a  new   Courfe  of  Inheritance, 

335 

Where  the  King  may  grant  over  his  Prerogative  to  an- 
other,      ,  335>  33° 

Battle  cannot  be  waged  againft  the  King,  335,  336 

If  the  King's  Goods  are  taken  wrongfully,  he  may  feize 
the  Party's  Goods  until  he  has  made  Reftitution,  336 

The  King  fwears  at  his  Coronation  to  preferve  the  Peace,  » 

368 

Where  the  King's  Prerogative  fhall  do  no  Prejudice  or  In- 
jury to  Strangers,  487 

Where  an  Ellate  veiled  in  the  King  (hall  be  diverted  out 
of  him  by  the  Act  and  Operation  of  the  Law,  without 
Monjlram  de  droit,  or  other  Matter  of  Record,  and  where 
not,  488,  489 

All  Lands  are  held  either  mediately  or  immediately  of  the 
King,  .  498-[f3] 

Ignorance  of  the  Law  not  to  be  prefumed  in  the  King, 

502 

Where  the  King's  Grant  fhall  difpenfe  with  the  Penalty 
of  a  Statute  without  any  Claufe  of  Non  objlante,  and  where 
it  (hall  be  necefTary  to  have  fuch  Claufe,  ibid. 

An  Intruder  cannot  gain  any  Eflate  or  Poffeffion  againft  the 
King,  _  546 

Tenant  in  Tail,  the  Reverfion  in  the  King,  makes  a 
Feoffment,  this  does  not  difcontinue  nor  deveft  the  Reverfion 
out  of  the  King,  552,  553 

Where  the  Reverfion  in  the  Crown  may  be  devefted  by 
Matter  in  Deed  and  in  Law  together,  without  making  the 
King  privy,  553 

No  Tenant  at  Sufferance  of  the  King's  Land,  559 

Prefcription. 

Where  the  Citizens  of  London  may  prefcribe  againft  fuch 
Statutes  as  are  contrary  to  their  Cuftoms,  36,   37 

To  what  Things  a  Subject  may  have  Title  by  Prefcription 
in  the  Freehold  or  Inheritance  of  the  King,  or  e  contra, 

322 

Where  a  Man  cannot  prefcribe  to  do  that  which  he  may  do 
without  any  Prefcription,  54. e, 

Prefentation. 

Where  the  Prefentation  (hall  pafs  to  a  Man  by  a  Grant  of 
the  Nomination  of  a  Clerk,   and  where  not,  157 

Where  upon  Defcent  of  an  Advowfon  to  divers  Parceners, 
t?he  eldeft  fhall  have  the  firft  Prefentation,  333 

Where  upon  Defcent  of  an  Advowfon  to  divers  Parceners, 
the  King  fhall  have  the  Prefentation  alone,  and  not  any  of 
the  Parceners,  ibid. 


The  Patron  cannot  prefent  an  Incumbent  when  the  Church 
is  full,  499,  500 

The  Chancellor  prefents  to  all  the  King's  Churches  under 
the  annual  Value  of  20  Marks,  528 

Where  the  King  fhall  have  the  Prefentation,  if  the  Tem- 
poralties  come  into  his  Hands  by  the  Death  of  the  Bifhop, 
or  if  the  Church  comes  into  his  Hands  by  the  Death  of  the 
Patron,  before  Induction  of  the  Clerk,  ibid. 

Principal  and  Accejfary: 

He  who  is  prefent  and  abetting  another  to  commit  Mur- 
der or  other  Felony,  is  a  Principal  in  the  firft  Degree  to  all 
Intents  as  much  as  he  that  did  the  Fact,  97,  98,  100 

If  he  who  is  indited  for  the  principal  Fact  be  acquitted 
by  Verdict,  this  fhall  alfo  be  an  Acquittal  of  him  who  is  in- 
dicted for  being  prefent  and  abetting,  97 

If  it  be  neceffary,  in  order  to  make  the  Abetter  who  is 
prefent  a  Principal,  that  the  Perfon,  on  whom  the  Felony 
is  committed,  fhould  be  under  any  Terror  from  the  Abet- 
ter, 98 

He  that  is  indicted  for  being  prefent  at  and  abetting  a 
Felony  may  be  arraigned,  though  he  that  did  the  Fact  itfelf 
is  not  attainted,  or  is  dead  fo  that  he  cannot  be  arraigned, 

97,  98,   100 

Where  there  are  many  Principals,  fome  of  which  are  ab- 
fent,  and  fome  prefent,  and  cne  is  indicted  as  Acceffary  to 
them  all,  his  Arraignment  fhall  be  ftaid  until  he  may  be 
arraigned  as  Acceffary  to  all  at  once,  and  why,  98,  99 

Attainder  of- the  Principal  at  the  Suit  of  the  King  upon 
an  Indictment  is  not  fufhcient  to  put  the  Acceffary  to  anfwer 
in  an  Appeal  at  the  Suit  of  the  Party,  99 

In  Appeal  or  Indictment  againft  two  as  Principals,  and 
againft  another  as  Acceffary  to  them  both,  the  Exigent  fhall 
not  be  awarded  againft  the  Acceffary  until  both  the  Princi- 
pals are  attainted  ;  otherwife  if  he  is  appealed  or  indicted  as 
Acceffary  only  to  one  of  them  who  is  attainted,  ibid. 

If  one,  who  is  indicted  as  acceffary  to  feveral  Principals, 
fome  of  which  are  abfent,  and  fome  prefent,  fhould  be  ar- 
raigned as  acceffary  to  thofe  who  are  prefent,  and  fhould  be 
acquitted,  whether  he  may  be  afterwards  arraigned  as  ac- 
ceffary to  the  Reft  who  are  abfent,  in  Cafe  they  fhould  be 
taken,  arraigned  and  attainted,  ibid. 

If  refpiting  the  Arraignment  in  fuch  Cafe  is  Matter  of 
Difcretion  in  the  Court,  or  of  Neceffity,  ibid.- 

Where  the  Command  of  an  Acceffary  fhall  not  be  car- 
ried over  to  any  other  than  to  the  Perfon  intended  by  him,  fo 
as  to  make  him  guilty  of  Murder,  475 

Where  one  fhall  be  adjudged  acceffary  to  other  Offences 
which  happen  in  the  Execution  of  his  Command,  and  where 
not,  ibid. 

What  Variance  in  the  Execution  of  the  Command  fhall 
difcharge  an  Acceffary,  and  what  not,  ibid.  476 

Where  Repentance  fhall  difcharge  an  Acceffary,  and  where 
not,  476 

If  the  Refceipt  of  a  Felon,  who  is  pardoned  by  the  King, 
but  ftill  liable  to  an  Appeal,  fhall  make  the  Receiver  an  Ac- 
ceffary, ibid. 

No  Acceffary  without  an  Offence  to  the  Crown,         ibid. 

Prifon,    Prifoner,    Prifon-breaking,    and 
Imprifonment. 

Where  breaking  Prifon  by  a  Felon  fhall  not  be  Felony,  13 

No  Man  in  Judgment  of  Law  can  be  in  Prifon  without  a 
Keeper  or  Officer,  37.  68 

Where  a  Prifoner  fhall  be  adjudged  in  Law  to  be  out  of 
Prifon,  by  the  Defcent  of  the  Office  of  Keeper  of  the  Prifon 
upon  him,  37 

In  what  County  a  Felon  fhall  be  imprifoned  who  flies  in- 
to a  foreign  County,  and  is  there  taken,  ibid. 

Every  Reftraint  of  Liberty  is  an  Imprifonment,  38 

Where  ths  King  lets  a  Prifoner  go  at  large  with  a  Servant 
by  Ballon,  and  he  goes  into  another  County,  the  Attendance 
of  the  Servant  upon  him  there  is  an  Imprifonment,  for  which 
an  Action  of  falfe  Imprifonment  will  lie  againft  him,       ibid. 

Letting  a  Prifoner,  who  is  not  bailable,  go  at  large  by 
Mainprize,  is  a  Tort,  and  contrary  to  Law,  64 

He  that  is  imprifoned  ouQ;ht  to  live  of  his  own,  and  neither 
the  Plaintiff  nor  the  Sheriff  is  bound  to  give  him  Meat  and 
Drink,  67 

Where 
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Where  a  Prifoner,  though  acquitted  by  the  Court,  fhall 
not  be  faid  to   be  out  of  Cuftody  until  he  has  paid  his  Fees, 

465 

Property. 

Where  there  may  be  a  Tranfmutation  of  Property  by  the 
Operation  of  Law,  without  Suit   or  Execution,     185,  186 

r  543 

The  Origin  of  Property,  and  how  afcertained  and  fettled, 

308 

Where  he  who  transfers  the  Property  of  any  Thing  to 
another,  ought  to  have  the  Property  of  the  fame  Thing  in 
him  at  the  Time  of  the  Contract,  43 2 

Where  two  feveral  Perfons  may  have  feveral  Properties 
in  one  and  the  fame  Thing  at  one  and  the  fame  Time,     5  24 

Protection. 
Will  not  defend  the  Party  againft  an  Aflize,  89 

Proteftation. 

Where  it  is  contrary  to  a  Thing  exprelTed  by  Implication 
or  exprefs  Words,  it  is  to  no  Purpofe,  48 

At  what  Time  it  ought  regularly  to  be  taken,  276 

Muft  not  be  fuperfluous  or  repugnant,  ibid. 

How  defined,  ibid. 

Cannot  be  taken  to  the  Ground  of  the  Suit,  ibid. 


What, 


Provifions  by  the  Pope. 
Purchafe. 


Record. 

If  a  Fine  levied  of  a  Reverfion  is  a  Record  before  At- 
tornment,  46 

Where  a  Record  pleaded  fhall  bo  recited  fully,  certainly* 
and  in  good  Order,  63 

Where  an  ancient  Record  fhall  ftand  in  Force  until  it  be 
annulled  by  Error,  64 

Where  a  Record,  though  erroneous,  fhall  be  recited  as  it 
is,  ibid. 

Where  a  Record  may  be  pleaded  inter  alia,  and  where 
not,  and  where  it  ought  to  be  entirely  and  certainly  recited, 

65.  81.  232.  410 

Any  Patent  or  Writing  made  in  the  Name  of  the  King, 
though  without  Warrant,  to  which  the  King's  Seal  is  put* 
is  Matter  of  Record  prefently,  and  fhall  bind  the  King,      76 

Where  a  Record  pleaded  by  Way  of  Recital,  as  inter  Re- 
cord* continetur,  is  not  good,  126.143 

How  a  Record  fhall  be  tried,   if  it  be  denied,  231 

Where  nul  tie!  Record  may  be  pleaded,  and  where  not,   232 

The  Records  of  every  Court  are  the  moft  effectual  Proof 
of  the  Law,    in  relation  to  the   Things   there  treated  of, 

320, 421 

The  Records  of  Courts  of  greater  Weight  and  Authority 
than  printed  Reports  of  Law,  321 

Where  a  Man  may  make  himfelf  Title  by  a  Record  with- 
out fhewing  it  under  Seal,  and  where  not,  41  x 

Where  a  Man  fhall  have  a  Day  to  bring  in  a  Record  uri- 
der  the  Great  Seal,  and  where  not,  ibid. 

Records  prefumed  to  carry  in  themfelves  abfolute  Truth* 

491 
5oo         No  Averment  againft  a  Record,  ibid. 


What  fhall  pafs  by  a  Gift  of  all  one's  Lands  purchafed, 

11 
What  Difference  between  an  Inheritance  and  a  Purchafe, 

47.58.464 

A  Purchafe  is  always  intended  by  Title,  therfore  a  Diflei- 

zin  is  no  Purchafe,  47 


Quare  Impedit. 

IN  what  refpeiSr  a  Quare  Impedit  may  be  refembled  to  an 
Aflize,  9° 

In  a  Quare  Impedit  againft  many,  upon  what  Plea  it  fhall 
abate  againft  all,  and  upon  what  not,  ibid. 

Quare  Impedit  lies  in  the  Common  Pleas  here  for  an  Ad- 
vowlbn  in  Wales,  '29 

In  a  Quare  Impedit  the  King  may  aliedge  two  Prefer- 
ments, or  twelve  Matters  in  Bar,  and  his  Count  fhall  not  be 
double,  243 

In  whom  the  Plaintiff  fhall  aliedge  Prefentment,  [4] 

Que  Eftate. 

Where  Que  EJlate  may  be  pleaded  generally,  without 
ihewing  how  he  came  to  the  Eftate,  and  where  not,     56.  84 

Quid  juris  clamat. 

What  is  the  Form  of  a  Quid  juris  clamat  brought  by  the 
Conufee  of  a  Reverfion  of  Land  by  Fine,  157 

At  what  Time  it  fhall  be  brought  upon  a  Fine  levied,  and 
at  what  not,  43 l 

Quod  ei  deforceat. 

Where,  two  lofing  by  Default,  one  fhall  have  a  Quod  ei 
deforceat,  and  the  other  a  Writ  of  Right,  419,  420 


N 


of, 


Rape. 

OT  Felony  before  the  Statute  of  Weftm.  2.  cap.  34, 

124 
Where  in  Appeal  of  Rape  the  Abettors  fhall  be  inquired 

ibid. 


Recognizance. 


Far  Matters   touching  Execution  upon  Recognizances^ 
See  Execution. 


Recovery. 

Whether  a  Recovery  fhall  be  alledged  to  be  executed 
where  a  Statute  fpeaks  generally  of  Recoveries,     43.  46.  49. 

50>5'-54 

Upon  a  Recovery  without  Execution  the  Recoveror  is  not 

Tenant,  nor  has  the  Poffeflion,  43 

Upon  fuch  Recovery  the  Wife  of  the  Recoveror  fhall  not 

be  endowed,  nor  fhall  fuch  Recovery  by    the  Brother  make 

the  Sifter  to  be  Heir,  ibid. 

Where  the  Common  Law  gives  the  greateft  Credit  to  Re- 
coveries, and  intends  them  always  to  be  true,  and  upon  good 
Caufe,  ibid. 

What  Remedy  the  Wife  had  at  the  Common  Law,  (be- 
fore the  Statute  of  Weflm.  2.  cap.  3.)  upon  a  Recovery  by 
Default  againft  her  and  her  Hufband  of  her  Land,  ibid. 

What  Remedy  he  in  Remainder  had  before  the  fame 
Statute,    upon  a   feint  Recovery    againft  Tenant  for  Life, 

ibid. 

A  Recovery  by  feintTitle  was  out  of  the  Statute  de  Religiofis 
until  the  Statute  Wejlm.  2.  cap.  32.  put  it  in  the  fame  Plight 
with  a  Feoffment  in  Mormain,  ibid. 

A  Recovery  without  Execution  is  a  Recovery,     46.  50.  55. 

Where  upon  a  Recovery  againft  Tenant  in  Tail  who  dies 
before  Execution,  his  Iffue  may  falfify  the  Recovery,  and 
where  not,  49.  55 

A  Recovery  without  Execution  is  no  Difcontinuarice,     49 

The  Iffue  in  Tail  might  falfify  a  feint  Recovery  by  Covin, 
before  the  Statute  of  1 1  Hen.  7.  cap.  20.  50.  53 

Where  it  fhall  not  be  neceffary  to  aliedge  a  Recovery  to  be 
executed,  which  is  void  in  itfelf,  51 

Where  a  Recovery  pleaded  inter  alia  is  not  good,  6c 

A  Termor  may  falfify  a  feint  Recovery  againft  his  Leffor 
by  the  Common  Law,  83 

If  a  Recovery  of  Land  is  reverfed  by  Error,  it  is  not  fo 
avoided  as  to  fubjecl  the  Recoveror  to  Trefpafs  for  taking  the 
Profits  in  the  mean  Time,  107 

Where  a  Recovery  pleaded  by  way  of  Recital,  as  inter  re- 
coi  da  continetur,  is  not  good,  126 

By  a  Recovery  of  the  Land  againft  the  Tenant  for  Life, 
the  Reverfion  fhall  be  devefted,  157 

Every  Tenant   in  Tail   may  fuffer  a  Common  Recovery, 

244 

The  King  cannot  fuffer  a  Recovery,  ibid. 

Where  a  common  Recovery  with  Voucher  againft  Tenant 
in  Tail  and  another  who  has  nothing  in  the  Land  fhall  bar 
the  Eftate-Tail,  514,515 

The  reafon  why  aa  Eftatc-Tail  is  barred  by  a  common 
Recovery,  5^ 

To 
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To  what.  Parpofe  Women  are  commonly  named  in  com- 
mon Recoveries  had  againft  their  Hufbands,  515 

Common  Ufage  in  common  Recoveries  to  be  regarded  and 
purfued,  ibid. 

By  the  Common  Law  a  common  Recovery  againft  the 
King's  Tenant  in  Tail  could  not  deveft  the  Reverfion  out  of 
the  King,  although  the  Iffue  in  Tail  was  bound,      553,  554 

That  an  Eftate-tail  may  be  barred  by  a  common  Recovery 

is  not  now  to  be  difputed,  [2] 

A  common  Recovery  by  Cejiuy  que  Ufe  could  not  bar  the 

Eftate-Tail  in  Ufe  at  Common  Law,  [3] 

Where  a  common  Recovery  by  Cejiuy  que  Ufe  fhall  not 

bar   the  Eftate-Tail  in  Ufe   by  the  Statute  of   1  Rich.  3. 

cap.  1.  [4] 

Where  a  common  Recovery  fuffered  by  Cejiuy  que  Uje 
mall  not  bar  the  Iflue  who  does  not  claim  only  as  Heir  but 
by  another  Title  alfo,  ,    [ibid.] 

Where  a  common  Recovery  fhall  bar  an  Eftate-Tail, 
where  the  Tenant  in  Tail  comes  in  as  Vouchee,  [8  J 

Where  a  common  Recovery  fhall  not  bar  an  Eftate-Tail, 
when  the  Tenant  in  Tail  at  the  Time  of  the  Recovery  is 
not  feized  of  the  fame  Tail,  but  of  another  Tail,  or 
other  Eftate,  [ibid] 

Where  a  common  Recovery  fhall  bar  an  Eftate-Tail, 
though  the  Tenants  to  the  Precipe  are  not  Tenants  of  the 
Land,  [11] 

In  common  Recoveries  the  Tenant  to  the  Pracipe  fhall 
never  fue  Execution  of  the  Value  againft  the  Vouchee,  until 
the  Demandant  has  fued  Execution  againft  him,  and  fo  of  the 
firft  Vouchee  againft  the  fecond  Vouchee,  [ibid.] 

Recovery  in  Value. 

Where  upon  a  Grant  of  Lands   in  Fee  with  Warranty, 
the  Grantee  fhall  not  have;  in  Value  upon  Recovery  with 
out  exprefs  Words  to  that  Purpofe  in  the  Grant,         243,  334 

Where  a  Recovery  being  had  againft  Tenant  in  Tail  and 
his  Wife  who  has  nothing,  upon  a  Recovery  over  theRecom- 
pence  fhall  enure  to  the  Hufband  only,  5 14,  5 15 

In  common  Recoveries  the  Tenant  to  the  Pracipe  fhall 
never  fue  Execution  of  the  Value  againft  the  Vouchee,  until 
the  Demandant  has  fued  Execution  againft  him,  and  fo  of  the 
firft  Vouchee  againft  the  fecond  Vouchee,  [ibid.] 


hmg 


Relation. 

Where  a  Relation  to  that  which  is   not  makes  the  Tl 
referred  void,  305 

To  what  purpofes  an  Efcheat  or  Forfeiture  fhall  have  Re- 
lation to  the  Time  of  the  Offence  committed,  and  to  what 
Purpofes  only  to  the  Time  of  the  Attainder,  488,  489 

To  what  Time  the  King's  Charters  have  Relation,  and  to 
what  Time  the  Deeds  of  Subjects,  491 


Rekafe 


e. 


Where   the  Word  [renounce)    fhall   enure   as 


a  Releafe, 
140 

A  Releafe  of  all  the  Right  in  the  Land  to  him  in  Rever- 
fion is  good,  157.  161 

Leffor  releafes  all  his  Right  to  the  LefTee  for  Years,  where 
it  fhall  be  enlarged  for  the  Life  of  the  LefTee,  and  where  only 
for  the  Life  of  the  Leffor,  161 

Where  the  Addition  of  Certainty  in  a  Releafe  fhall  make 
it  good,  and  where  not,  ig  1 .  395 

Where  a  Releafe  of  all  Actions  to  two  Perfons  jointly  fhall 
enure  to  each  of  them  feverally,  289 

Where  a  Releafe  delivered  as  an  Efcrow,  to  be  delivered 
over  to  theReleafee  at  a  future  Day,  fhall  not  operate  accord- 
ing to  the  Time  of  it's  Delivery  over,  but  according  to  the 
Intent  of  the  Releafor   at  the  Time  when  it  was  made  and 
'  written,  344 

Releafe  by  the  Leffor  of  all  his  Right  to  Leffee  for  Years 
before  Entry  is  void,  42, 

Deffeizor  and  Diffeizee  "releafe  by  one  Deed  to  Leffee  for 
Years  of  Diffeizor,  which  Releafe  fhall  take  Efted  firft,  and 


which  laft, 


540 


Where  the  Releafe  of  Tenant  in  Tail  of  all  his  Right  to 
his  Leffee  {hall  not  enlarge  his  Eftate,  r  r  & 


Relief. 

May  be  referved  payable  upon  a  Succeffion  or  Alienation, 

94. 
Remainder, 

Where  a  Remainder,  which  is  appointed  to  take  Effect 
during  the  particular  Eftate,  is  void,  24.  vide  33 

Whether  a  Remainder  limited  to  commence  upon  Condi- 
tion be  good,  or  not,  24,  25.  27.  30.  33,  34 

How  many  Things  are  requifite  in  the  Effence  of  a  good 
and  perfect  Remainder.  25 

Where  Leffor  confirms  the  Eftate  of  Leffee,  Remainder  in 
Fee,  if  a  good  Remainder,  25.  160 

Where  the  particular  Eftate  muft  be  made  at  the  fame 
Time  with  the  Remainder,  or  the  Remainder  is  not  good, 

A  Remainder  cannot  be  limited  upon  Dower,  ibid. 

Where  the  particular  Eftate  muft  continue  at  the  Time 
when  the  Remainder  vefts,  ibid.  33.  155 

Whether  every  Remainder  fhall  pafs  out  of  the  Leffor  at 
the  Time  of  Livery  and  Seizin  made  to  the  particular  Tenant, 
or  not,  2;.  28.  31 

Where  a  Remainder  fhall  be  in  Abeyance,  25.  29.  35 

Where  a  Remainder  limited  to  one,  who  is  not  capable  of 
taking  it  at  the  Time  it  is  appointed,  is  not  good,         27,  28 
The  reafon  why  a  Remainder  limited  to  the  right  Heirs  of 
J.  S.  who  is  then  alive,  is  good,  28.  563 

Where  a  Remainder  may  commence  upon  Livery  made  to 
the  particular  Tenant,  but  not  perfectly  veil  in  the  Appointee 
until  a  future  Event,  and  in   the  mean  Time  fhall  be  in  pen- 
dente or  as  a  Thing  ambiguous,  29. '35 
Whether   a  Remainder    limited    upon   Condition    to   a 
Stranger  be  good,                                                  25.  29.  31.  34 
What  are  the  progreffive  Steps  of  a  Remainder  from  it's 
firft  Appointment  to  it's  Perfection,  29 
Where  a  Remainder  fhall  be  good,  if  the  Appointee  is  able 
to  take  it  when  the  Poffeffion  in  Law  is  caft,                     ibid. 
Where  a  Gift  of  Land    tO  A.  ■  et  filio  Juo  prim'ogenilo,    he 
having  no  Son  at  that  Time,  but  afterwards  has  a  Son,  fhall 
enure  to  the  Son  by  way  of  Remainder,                              ibid. 
Where  a  Gift  of  Land  to  Hufband  and  Wife,  and  to  one 
Heir  of  their  Bodies,    and   to  one  Heir  of  that  Heir  only, 
they  having  no  Iffue  at  that  Time,    fhall  enure  to  the  Son 
born  afterwards  by  way  of  Remainder,                              -ibid. 
Where  a  Remainder  limited  upon  a  Contrariety,    is  void, 

.     ibid. 
Where  a  Remainder  cannot  be  limited  upon  a  Fee  Simple, 
though  it  be  a  determinable  Fee,        ibid.  235.  239.  248,  249 
Leafe  for   Life,    and  that  after  the  Death  of  Leffee' the 
Land  fhall  return  or  defcend  to  a  Stranger,  this  is  a  good 
Remainder,  29.  170.  542 

Where  a  Confirmation  to  Hufband  and  Wife,  the  Wife 
being  Tenant  for  Life,  fhall  enure  to  the  Hufband  as  a  Re- 
mainder, 31.  160 
Where  a  Remainder  fhall  be  charged  with  a  Rent  referved 
out  of  the  particular  Eftate  and  it,  32 
Where  he  in  Remainder  fhall  have  an  Action  of  Waft, 

ibid. 
Where  a  Remainder  limited  to  the  Prejudice  of  ah  Eftate 
precedent  fhall  be  void,  ibid. 

Where  a  Remainder  limited  to  commence  upon  an  Im- 
poffibility  precedent,  or  upon  a  Thing  againft  Law*  or  upon  a 
Repugnancy,  fhall  be  void,  ibid.  34.  35 

Where  a  Remainder  may  commence  and  veft  during  the 
particular  Eftate,  .33 

Where  a  Fine  may  be  levied  in  Tail  with  Remainder  upon 
Condition,  34 

Where  a  Gift  in  Tail  is  made  upon  Condition  that  if  the 
Donee  aliens,  it  fhall  remain  over,  this  is  not  a  good  Re- 
mainder, 35 
Every  Remainder  ought  to  have  an  Eftate  precedent  to 
fupport  it,                                                                            ibid.  83 
Where  a   Remainder  limited  upon  an  Eftate  precedent 
made  to  an  incapable  Perfon,  is  void,                                __    35 
Where  a  Remainder  fhall  be  void,  if  the  Eftateprecedent, 
upon  which  it  is  limited,  was  not  in  cffe  before,  as  if  it  be 
limited  upon  a  Rent  de  novo  granted  out  of  Land,1 '           ibid. 
Where  a  Remainder  for  Years,  Remainder  over  for  Life, 
limited  upon  an  Eftate  for  Life  precedent,  fhall  only  be  one 
Title,  57 

A  Remainder 
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A  Remainder  in  Fee  limited  upon  an  Eftate  for  Years  is 

good,  .  .     ,        •* 

Where  he,  to  whom   the  particular  Eftate  is  limited,  re-   , 
fufes,  the  Poffeffion  fhall  veft  in  him  in  the  next  Remainder, 
as  if' the  particular  Tenant  had    never  been  named,  or  had 
been  adeadPerfon  in  Law,  'J4 

Where  a  Remainder  granted   by  the  Name  of  a  Reverhon 
fhall   be  good,  notwithftanding   the   Mifnomer,    and  where 

141,142 

The  Difference  between  a  Reverfion  and  a  Remainder, 

154 

A  Remainder  in  Land  cannot  veft  as  a  Remainder  when 

the  Land  is  become  in  Poffeffion   after  the  particular  Eftate 

Conoco  -J  j 

Where  a  Remainder  limited  upon  a  Leafe  for  Years  fhall 

not  be  good  without  Livery  to  the  Leffee,  156 

Where  a  Remainder  limited   upon  a  Leafe  for  Years  fhall 

not  be  tfood,  although  Livery  of  Seizin  be  made  to  the  Leffee, 
&  ibid. 

Wherein  a  Remainder  and  a  Reverfion  refembleeach  other, 

159 

Where  a  Remainder  of  Land  is  taken  for  the  Land    itfelf 

which  fhall  remain  after  the  particular  Eftate,  ibid. 

Where  the  Word   (dejund)  fhall   be    taken  for  (remain), 

159.542 

Where  one  fhall  take  a  Remainder  by  the  Intent  of  the 

Party,  without  any  immediate  Gift  to  him,  or  any  habendum 

intheDeed,  ,.'-..'  „.       .     l6° 

Where  a  Remainder  cannot  be  limited  upon  a  tine  Jur   co- 
rn jance  de  droit  come  ceo  que  il  ad  de  fon  done,  248 

Remitter. 

Whether  Covin  fhall  hinder  a  Remitter,  where  the  Perfon 
to  be  remitted  knew  nothing  of  the  Covin,  48.  51 

Where  Covin  praftifed  by  him  that  has  a  good  Title,  in 
order  to  come  to  it,  fhall  hinder  a  Remitter,  48,    54 

Where  Poffeffion  executed  by  the  Statute  of  Ufes  fhall  not 
work  a  Remitter,  1 1 1 .  1 1 4 

At  what  Time  the  Remitter  fhall  take  Place  upon  a  Con- 
veyance of  the  Poffeffion  to  the  Diffeizee  where  his  Entry  is 
taken  away,  or  otherwife,  112.114 

If  the  Hufband  difcontinues  the  Land  of  the  Wife,  and  a 

Re-feoffment  is  made  to  her  and  her  Hufband,  this  fhall  not 

,be  adjudged  a  Remitter   in  the  Wife,  if  fhe  dies,  and  her 

Hufband  furvives  her,  I  J4 

Where  a  Decent  of  the  Right  of  the  Land  without  the 
Poffeffion  fhall  not  work  a  Remitter,  246 

What  fhall  work  a  Remitter,  543 

Rent. 


Where  the  Grantee  of  a  Rent-Charge  may   avow  or  have 
a  Writ  of  Annuity,  _  J3 

Where  a  Rent  referved  out  of  the  particular  Eftate  and  the 
Remainder  fhall  charge  the  Remainder,  3* 

On  what  Day,  and  Time  of  the  Day,  the  Leilor  (hall 
demand  the  Rent,  or  the  Leffee  tender  it,  where  it  is  referv- 
ed payable  at  certain  Feafts,  with  Condition  of  Re-entry  if 
it  be  behind  for  fo  many  Days  after  Day  of  Payment,     70. 

172,173 

Where  a  Rent  is  referved  payable  at  H.  a  Place  out  of 

the  Land,  and  if  it  be  behind  by  40  Days,  then  &c.  it  fhall 

be  paid  at  H.  the  laft  of  the  40  Days,  as  well  as  it  fhould 

the  firft  Day  on  which  it  was  due,  7° 

Where  the  Leffor  is  bound  to  demand  the  Rent,  and  where 

t  7CS71 

'° Where  in  Affize  for  Rent  the  Land  fhall  be  put  in  View, 

71 

Where    if  the  Land    be  recovered   upon  eigne  Title,  the 

Perfon  of  the  Leffee  fhall  be  difcharged  of  the  Rent,  71.  134 

A  Rent  payable  out  of  the  Land  cannot  properly  be  called 

a  Rent,  but  a  Sum  in  grofs,  ^.^..        r7* 

Where  a  Denial  of  a  Rent-feck  fhall  be  a  Diffe.zin  of  it, 

1  '  -  ibid, 

and  where  not,  __   >;  -]\ \~ ■■ 

Where  the  Leffee  fhall  not  be  a  Trefpaffer  by  coming  upon 
the  Land  of  a  Stranger  to  pay  the  Rent,  'bid. 

How  Title  muft  be  made  to  a  Rent  granted  de  novo  out  ot 

Where  Seizin  of  Rent  fhall  be  alledged,  _      9  + 

Where  a  Rent  at  one  and  the  fame  Time  may  be  in  ejfe, 

and  not  determined,  and  at  one  and  the  fame  Time  may  be 

in  ejfe,  and  determined,  IoS 


Whether  a  Covenant  and  Grant  by  Indenture  by  the  Leffee 
to  pay  annually  a  certain  Rent  for  the  Tenements  leafed, 
fhall  amount  to  a  goodRent,   131,132.134.  136,137,138, 

139,140,  141 
How  many  Sorts  of  Rents  there  are,  132 

A  Rent  cannot  be  but  where  it  iffues  out  of  Land,     132 

•39 

Every  Rent-Service  ought  to  be  referved  by  the  Donor  or  • 
Leffor,  and  by  apt  Words  for  the  fame,  1 32.  1 39 

What  Rent  fhall  not  be  annexed  to  the  Reverfion,  nor  de- 
fcend with  the  Reverfion,  132 
Rent  and  Farm  are  all  one  in  Effect,                              ibid. 
Whether  a  Rent  granted  for  the  Land,  and  executory  for 
the  Land,  fhall  be  adjudged  to  iffue  out  of  it,              1 34.  137 
A  Rent  granted  for  Equality  of  Partition  may  be  in  Fee 
Simple  without  the  Word  (Heirs),  134 
Where  the  calling  of  a  Sum    in  grofs,  a  Rent,  fhall  be  of 
the  fame  EffecT:  as  if  it  was  called  a  Sum  in    grofs.  and  where 
nor,                                                                 135.  138,  141,  142 
What   is  neceffary  to  fupport  an  Action  of  Debt  for  Rent 
referved  by  the  Words,  tenendo.,  reddendo,  folvendo,  &c.    138 
Where  a  Grant  to  diftrain  fhall  amount  to  a  Grant  of  a 
Rent,  1 39 
Where  a  Rent  may  be  granted  at  a  Day  to  come,  as  after 
the  Death  of  J.  S.   and  where  not,              152.155,156.197 
Where  a  Rent  for  a  Time  may  be  in  effe,  and  tor  a  Time 
not  in  ejfe,  and  where  not,  156 
W  here  a  Rent-Charge  granted  out  of  the  Land  fhall  charge 
the  Reverfion,  1 5  7 
A  Kent  granted  out  of  the  Land  by  him  in  Reverfion  fhall 
be  good,  IDI 
At  what  Place  Rent  fhall  be  demanded  to  enter  for  a  Con- 
dition broken  upon  a  Leafe  of  a  Houfe  and  Land  together, 

169 
Leffor  is  not  bound  to  demand  the  Rent  before  the  Leffee  is 
bound  to  pay  it,  *72 

Where  the  Leffor  is  bound  to  demand  the  Rent,  in  order  to 
take  Advantage  of  a  Condition  of  Re-entry,  173 

Where  Leffee  is  bound  to  pay  the  Rent  a  convenient  Time 
before  Sun  fet,  ibid. 

If  Termor  grants  a  Rent-Charge,  and  after  furrenders, 
yet  the  Rent  fhall  be  paid  during  the  Term,  and  as  to  the 
Grantee,  the  Term  fhall  be  faid  to  have  Continuance,  198 
If  he  in  Reverfion  grants  a  Rent  to  commence  after  the 
Term  ended,  and  the  Leffee  furrenders,  the  Rent  fhall  be 
paid  prefently,  and  as  to  the  Grantee,  the  Term  fhall  be  laid 
to  be  determined,  ibid. 

Where  R.ent  is  referved  payable  at  the  End  of  the  Term, 
upon  a  Leafe  for  Years  from  the  D  yof  St.  Michael,  on  what 
Day  it  fhall  be  paid,  _    271.272 

Repleader. 

Repleader  after  Demurrer,  138.179 

If  the  Bar  is  naught,  and  a  Replication  is  made  to  it,  and  a 
Demurrer-  is  upon  the  Replication,  or  if  the  Replication  is 
bad,  and  a  Rejoinder  is  made  to  it,  and  a  Demurrer  is  upon 
the  Rejoinder,  the  Judgment  ought  to  be  that  the  Parties 
fhall  replead,  179 

Replevin. 

The  particular  Place,  where  the  taking  was,  muft  be 
affigned  in  the  Count,  as  well  as  the  Town,  269 

Full  Defence  in  Replevin,  ibid. 

Where  Cognizance  in  Replevin  fhall  be  good  to  a  common 
Intent,"  43  r 

Replication. 

Where  Replications  ought  to  be  certain,  and  why,     56.84 

Difference  between  Pleas  in  Bar  and  Replications,  as  to 
Certainty,  5^ 

Every  Replication  ought  to  be  directly  contrary  to  the 
Bar,  and  ought   to    traverfe,    or  elfe    confefs    and  avoid  it, 

ibid. 

Where  Replications  fhall  be  taken  moft  ftrongly  againft 
him  that  pleads  them,  J  03,  104 

Where  a  Replication,  which  anfwers  the  Bar  argumenta- 
tively,  is  not  good,  104 

Where  the  Replication  fhall  be  good  without  a  Traverfe 

to  a  Matter  alledged  in  the  Bar,  232 

I  Rejceipt 
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Refceipt. 

Where  a  Feme-Covert  being  received  may  pray  in  Aid  or 
vouch,  *3 

Where  he  in  Reverfion  is  received  upon  Default  of  Tenant 
for  Life,  he  fhall  fhew-fpecially  how  he  came  to  the  Rever- 
fion, but  the  Caufe  fhewh  is  not  traverfable,  43.  52.  56 

Where  he  in  Remainder  fhall  be  received,  53 

Where  Receipt  (hall  be  had  for  feint  defending,  as  well 
as  for  feint  pleading,  ibid* 

What  is  the  Form  of  Entry  for  him  that  prays  to  be  re- 
ceived upon  Default  of  Tenant  for  Life,  _    158 

The  King  fhall  not  be  received  upon  Default  of  his  Te- 
nant for  Life,  and  why,  24 1 

Refervation. 

Where  a  Refervation  fhall  be  good,  though  in  it's  Crea- 
tion incertain,  if  it  may  be  reduced  to  Certainty  by  Circum- 
ftances,  ,     6.  17 

A  Refervation  of  Rent  during  the  Term  fhall  be  intended 
during  the  whole  Term,  3° 

Whether  a  Covenant    and   Grant   by  Indenture  by  the 

Leffee,  to  pay  annually  a  certain  Rent  for  the  Tenements 

leafed,  fhall  amount  to  a  good  Refervation  of  Rent,     131 

132.  134. 136,  137,  138,  139, 140,  141 

Where  Words  of  Covenant  and  Grant  fhall  enure  as 
Words  of  Refervation,  et  vice  verfa,  134 

The  Affent  of  the  Parties  the  moft  effential  Thing  to  make 
a  good  Refervation  of  Rent,  and  it  is  not  fo  material  who 
fpeaks  the  Words,  l37»  1 38 

What  is  neceflary  to  fupport  an  Aclion  of  Debt  for  Rent 
referved  by  the   Words,    tenendo,    reddendo,  folvendo,    &c. 

J38 

What  is  the  Effect  of  a  Refervation  of  Rent  upon  a  Term 
for  Years,  J  4° 

Refervation  of  Profits  void,  153 

Where  the  Donor  referves  the  three  firft  Years  aRofe,  and 
afterwards  20  s.  this  is  but  one  Refervation,  and  not 
ieveral,  15+ 

A  Man  cannot  referve  to  himfelf  a  leffer  Eftate  than  he 
had  before,  '55- *97 

If  a  Man  grants  all  his  Fifhery  from  fuch  a  Place  to  fuch 
a  Place,  referving  Stagnum  molendini,  what  it  is  that  fhall  be 
faved,  161 

Where  Rent  is  referved  payable  at  two  Days  yearly,  and 
the  Day  laft  named  comes  firft,  how  it  fhall  be  paid,  171 

How  Refervations  fhall  be  conftrued  and  taken,  ibid. 

Two  Tenants  in  common  make  a  Leafe,  referving  20  s. 
Rent,  how  it  fhall  enure,  ibid. 

Where  Rent  is  referved  generally,  or  to  the  Lefior  only, 
to  whom  it  fhall  extend,  ibid. 

Where  Rent  may  be  referved  to  a  Stranger,  243 

Return  of  Writs.      See  Sheriff. 

Reverjion. 

Where  a  Remainder  limited  to  one  fhall  enure  as  a  Grant 
of  the  Reverfion,  33 

Where  he  in  Reverfion  is  received  upon  Default  of  Te- 
nant for  Life,  he  fhall  fhew  fpecially  how  he  came  to  the 
Reverfion,  but  the  Caufe  fhewn  is  not  traverfable,       43.  52 

Where  a  Thing  in  Reverfion  may  be  parcel  of,  or  appen- 
dant to,  a  Thing  in  PofTeflion,  but  not  vice  verfa,      103, 104 

Where  a  Reverfion  fhall  enure  as  a  Remainder,  et  e  contra, 

134.  141.  157.  170,  171 

What  a  Reverfion  is,  it's  feveral  Senfes,  of  what  it  con- 
fifts,    and  from    whence   derived,     151.  153.  157,  158.  160 

196 

How  diftinguifhed  from  the  PofTeflion,  151 

No  Reverfion  but  where  there  is  a  particular  Eftate  in 
PofTeflion,      .  ibid. 

If  the  PofTeflion  and  Reverfion  become  united,  the  Rever- 
fion is  deflroyed,  151.  163.  196 

The  Subftance  of  both  the  PofTeflion  and  Reverfion  is  the 
Thing  of  which  they  confift,  151.  153 

How  Land  in  PuiTeflion  may  pafs  by  a  Grant  of  the  Re- 
verfion, IS1-  J96 

A  Reverfion  comprehended   in  the  Word  (Tenements), 


A  Reverfion  ceafes  to  be  fuch,  upon  the  Determination  of 
the  particular  Eftate,  153. 155.  107 

A  Reverfion  cannot  be  granted  to  take  Effect  at  a  Day  to 
come,  153.  155.  197.  483 

Where  by  a  Grant  of  the  Reverfion  the  Land  itfelf  fhall 
pafs,  147.  153,  154.  159'  l6°>  161,  162.  197,  19S 

Where   by  a  Grant   of  Land,    a  Reverfion   fhall   pafs, 

154,155-161,162.422.433 

The  Difference  between  a   Reverfion   and  a  Remainder, 

154 

A  Reverfion  cannot  veft  in  a  Stranger  as  a  Reverfion  when 
the  Land  is  become  in  PofTeflion,  after  the  particular  Eftate 
ended,  l^.  155 

Where  the  Land  itfelf  is  comprifed  in  the  Nature  of  a 
Reverfion,  and  it  is  not  the  Attornment  that  makes  the  Land 
to  pafs,  157.196 

Where  a  Rent-Charge  granted  out  of  the  Land  fhall  charge 
the  Reverfion,  jrj 

By  a  Recovery  of  the  Land  againft  Tenant  for  Life  the 
Reverfion  fhall  be  devefted,  ibid. 

Where  a  Fine  is  levied  of  a  Reverfion  of  Land,  the  Writ 
of  Covenant  fpeaks  of  the  Land  itfelf,  ibid. 

What  is  the  ufual  Form  of  the  Concord  of  a  Fine  by 
which  a  Reverfion  of  Land  is  granted,  ibid.  159 

What  is  the  Form  of  a  §>uid  juris  clamat  brought  by  the 
Conufee  of  a  Reverfion  of  Land  by  Fine,  iej 

Where  the  Reverfion  of  Tenant  for  Life  is  granted  in 
Tail,  in  a  Formedon  by  the  Iffue  the  Writ  fpeaks  of  the  Land 
itfelf,  ibid.  159 

Where  one  fhall  have  the  Land  in  PofTeflion  prefently  by  a 
Grant  of  the  Reverfion,  kt 

Where  the  Reverfion  of  Land  is  taken  for  the  Land  itfelf 
reverting  after  the  particular  Eftate  ended,         158,  159,  160 

Wherein  a  Reverfion  and  Remainder  refemble  each  other, 

'59 

Where  the  Reverfion  of   Tenant  for  Life    is  granted  in 

Tail,  what  Formedon  the  Grantee  fhall  have,  ibid. 

One  cannot  properly  be  Farmer  of  a  Reverfion,  nor  does 
an  Ejeclione  firma  lie  of  a  Reverfion,  ibid. 

Where  he  in  Reverfion  may  be  faid  to  be  feized  in  his  De- 
mefn  as  of  Fee,  and  where  not,  igi 

If  Termor  for  Years  is  oufted,  he  in  Reverfion  may  have 
Aflize,  ibid. 

A  Reverfion  cannot  properly  be  faid  to  be  in  Demefn, 

ibid. 

Where  Land  may  revert  to  one,  and  yet  he  to  whom  it  re- 
verts has  no  Reverfion  therein,  247 

What  it  is  that  makes  a  Reverfion,  423 

Right. 

Writ  of  Right  in  London  not  taken  away  by  the  Statute 
de  donis,  en 

To  whom  a  Writ  of  Right  fhall  be  directed  where  Land 
is  holden  of  a  Manor,  74 

In  a  Writ  of  Right  the  Lord's  Court  fhall  not  be  taken 
away,  until  his  Affent  is  firft  certified,  74,  76,  208 

If  the  Pofleffion  of  Land  comes  to  him  that  has  a  Right 
to  it,  the  Right  is  extincT  or  fufpended,  88 

Where  a  Writ  of  Right  againft  a  Tenant  of  a  Manor, 
for  Land  holden  of  the  Manor,  fhall  not  be  maintained  in  the 
Court  of  the  Manor,  104 

Where   Battle  fhall   not  be  waged   in  a  Writ  of  Right, 

306 

Where  a  Writ  of  Plight  de  rationabili  parte  lies  between 
Brothers  and  Sifters,  ibid. 

Where  a  Recovery  by  Writ  of  Right  was  a  peremptory 
Bar  by  the  Common  Law,  if  Claim  was  not  made  within  a 
Year  and  a  Day,  and  where  not,  357 

Where  Proclamations  are  made  in  a  Writ  of  Right  before 
Judgment,  357,  358 

Right,  how  defined,  484 

What  may   be  comprehended   under  the  Word  (Right)t 

487.  488 
How  many  Sorts  of  Rights  there  are,  487 

Where  a  Writ  of  Right  of  Ad-vewfon  fhall  lie,  and  where 
not,  and  where  an  Action  of  Trefpafs  or  Aflize,     500,501 
Writ  of  Right  of  Advowfon  not  maintainable  before  In- 
duction of  the  Clerk,  528 
In  whom  Efplees  fhall  be  alledged  in  a  Writ  of  Right  of 
Advowfon,                                                                           ibid. 
No  Right  but  where  Wrong  was  done  before,                554 

Sanfiuary. 
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Sanfluary. 
F  he  that  takes  Sanctuary  goes  out,  any  one  may  take  him, 

Scire  facias. 

Scire  facias  to  execute  a  Remainder  lies  againft  a  Pernor 
of  Profits,  59 

Not  maintenable  for  the  Arrears  of  a  Rent-Service  or  other 
Rent  ifluing  out  of  Land,  which  is  executed,  137 

Scotland. 

Where  one  who  is  there  (hall  be  faid  to  be  out  of  the 
Realm,  363. 376 

Se  defendendo.     See  Homicide. 

Seizin. 

Where  Seizin  of  Rent  (hall  be  alledged,  94 

How  Seizin  in  Fee  in  a  Corporation  (hall  be  pleaded,  and 
where  it  is  neceflary  to  (hew  in  what  Capacity  the  Seizin  is, 
and  where  not,  102,  103 

Where  not  neceflary  at  all  to  alledge  Seizin  in  a  Corpora- 
tion, .  193 

Where  an  Aflize  of  Novel  Diffeizin  lies  for  Rent  without 
Seizin,  ibid. 

Serjeanty. 

Tenure  of  the  King  to  find  a  Man  to  War  within  the  four 
Seas,  Grand-Serjeanty,  321 

Sheriff. 

Where  afalfe  Return  of  the  Writ  £hall  make  the  Sheriff"  a 

Trefpafler  ab  initio,  1 6 

The  Power  of  a  Sheriff"  does  not  extend  beyond  his  County, 

37 

Where,  and  to  what  Purpofes,  there  may  be  in  Judgment 
of  Law  two  Sheriffs  in  the  fame  County,  ibid. 

Where  a  Sheriff  may  juftify  taking  a  Prifoner  in  another 
County  upon  frefh  Suit  within  the  View,  ibid. 

Where  Bonds  made  to  the  Sheriff  are  void  by  the  Statute 
of  23  H.  6.  cap.  10,  62 

The  Day  appointed  for  the  Return  of  a  Writ  is  always  a 
Day  to  come,  and  not  a  Day  pafTed,  63 

The  Name  and  Surname  of  the  Sheriff  is  always  put  to 
the  Return  of  a  Writ,  but  the  Writ  is  directed  generally  to 
the  Sheriff"  of  fuch  a  County,  without  naming  his  Name, 

ibid. 

Where  a  fimple  Obligation  made  to  the  Sheriff  is  void, 

64.67 

Where  an  Obligation  made  to  the  Sheriff  containing  in  the 
Condition  what  is  required  by  the  Statute,  and  alfo  other 
Matter,  fhall  be  void,  64.  67 

The  Shifts  and  Practices  made  Ufe  of  at  the  Common 
Law  by  Sheriffs  in  letting  thofe  who  were  not  bailable  go  at 
large,  67 

Where  an  Obligation  taken  by  the  Sheriff  colore  officii  fhall 
be  void,  and  where  it  fhall  be  faid  to  be  fo  taken,  68 

Obligation  taken  by  the  Sheriff  of  the  Prifoner  for  Meat 
and  Drink  fhall  be  void,  ibid. 

The  Power  of  the  Sheriff  to  take  Obligations  of  Prifoners 
very  narrow  and  confined,  ibid. 

Where  an  Obligation  made  to  another  than  to  the  Sheriff, 
upon  the  Condition  exprefled  in  the  Statute  fhall  be  void, 

ibid. 

Where  an  Obligation  to  the  Sheriff  fhall  be  faid  to  be  made 

in  other  Form  than  the  Statute  limits,  ibid.  96 

Where  one  Suerty  taken  by  the  Sheriff  fhall  not  be  fuffici- 

ent,  69 

The  Sheriff  is  the  Officer  to  all  the  Courts  to  execute 
Writs,  74 

The  Law  prefumes  the  Sheriff  to  be  indifferent  between 
Party  and  Party,  ibid. 

Where  the  Sheriff  fhall  be  Judge  of  a  Matter  contained  in 

the  Writ,  ibid. 

Before  the  Return  of  an  original  Writ  the  Defendant  has 

no  Day  in  Court,  ibid. 

Where  the  Array  fhall  be  quafhed,  if  the  Writ  is  directed 

to  the  Sheriff  himfelf,  ibid. 


The  Sheriff" is  only  the  King's  Minifter,  and  has  no  Profit, 
but  only  an  Allowance  for  his  Labour,  and  therefore  if  the 
King  appoints  another  to  execute  a  Writ,  no  Wrong  is  done 
thereby  to  the  Sheriff,  76 

Not  punifhable  as  a  Trefpafler  for  entering  into  Land  to 
execute  the  Procefs  of  the  Law,  tho'  the  Parties  to  the  Suit 
are  mere  Strangers  to  the  Land,  and  never  had  any  Thing  in 

lt>      .  [13] 

Non-Tenancy  not  a  good  Return  to  Writs  of  Seizin  or 

Summons,  [ibid. J 

Socage. 

For  Matters  touching  Guardian  in  Socage,  fee  Guardian. 

Spoliation. 
Does  not  lie  before  Induction,  528 

Statutes. 

Concerning  Statutes  in  general. 

Where  penal  Statutes  fhall  be  taken  liberally  according  to 
the  Intention  of  the  Makers,  10.  86 

W^here  the  Words  of  Statutes,  which  are  made  for  the 
Benefit  and  Advancement  of  the  King,  fhall  be  conftrued  in 
fuch  Senfe  as  is  moft  beneficial  for  the  King,  10 

Where  Statutes  fhall  be  conftrued  according  to  the  Reafon 
of  the  Common  Law,  10.  363.  365 

A  Principle  in  the  Law  that  penal  Statutes  fhall  be  taken 
ftrictly,  and  not  extended  by  Equity  to  the  Prejudice  of  thofe 
upon  whom  the  Penalty  is  inflicted,  but  fhall  be  taken  fa- 
vourably for  them,  17.  46,  47.  86 

Where  the  general  Words  of  penal  Statutes  fhall  be  re- 
ftrained  and  abridged  in  Favour  of  him  upon  whom  the  Pe- 
nalty is  inflicted,  but  not  to  his  Prejudice,  17 

Where  the  Intent  of  a  Statute  may  be  collected  from  the 
Practice  and  Ufage  of  former  Times,  18 

Where  penal  Statutes  fhall  be  extended  by  Equity,  when 
the  equitable  Conflruction  is  more  beneficial  than  prejudicial 
to  the  greater  Number  of  People,  36 

No  fure  Ground  that  penal  Statutes  fhall  not  be  taken  by 
Equity,  46.468 

Where  general   Statutes  need  not  be   pleaded  certainly, 

53.81.84 

The  Intention  of  the  Makers  of  a  Statute  a  good  Rule 
and  Guide  in  the  Conflruction  of  it,     53.  57.  205.  231.  464 

Where  Statutes,  which  are  made  in  Reftraint  of  a  Liberty 
allowed  by  the  Common  Law  to  the  Prejudice  of  others 
fhall  be  extended  by  Equity,  53,  54 

Every  Subject  of  the  Realm  is  Party  and  Privy  to  an  Act 
of  Parliament,  59.  396 

Where  an  Act  of  Parliament  will  not  do  Prejudice  to  any, 

59 
Where  Statutes,  which  tend  to  the  Suppreflion  of  Covin 

and  Deceit,  and  to  the  Advancement  of  Right  and  Truth, 

fhall  be  extended  by  Equity,  ibid. 

Every  Statute  which  is  extended  by  Equity  reftrains  fome 
Body,  and  is  penal  to  fome  Body,  ibid. 

Statutes  are  made  to  remedy  common  Mifchiefs,  and  not 
thofe  which  feldom  happen,  6^.  173.  306 

Where  an  Act  may  be  called  particular  in  a  Generality, 

65 
Where  the  Court   is  bound  to  take  Notice  of  Statutes^ 

without  their  being  pleaded  or  recited,  and  where  not,       65- 

81.83,84.231 

Where  a  Statute  pleaded  inter  alia  is  good,  85 

Where  Statutes  fpeaking  in  the  plural  Number  fhall  not 
be  fatisfied  by  the  Angular,  69 

Where  the  Mifrecital  of  a  Statute,  tho'  not  neceflary  to  be 
recited,  fhall  abate  the  Count,  79 

The  Aflent  of  how  many  is  neceflary  to  conftitute  an  Act 
of  Parliament,  ibid. 

At  what  Time  the  King's  Aflent  is  mod  commonly  given 
to  an  Act  of  Parliament,  and  until  his  Aflent  it  is  like  an  Iffue 
in  Ventre  fa  mere,  ibid. 

Where  a  Statute  fhall  have  Relation  to  the  firft  Day  of  the 
Parliament,  and  where  to  the  firft  Day  of  the  Seflion,      ibid. 

It  is  never  to  be  intended  that  Words  are  put  in  Statutes  in 
vain,  80 

The 
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The  Life  of  a  Statute  does  not  confift  in  the  Words,  hut 

in  the  Senfe  and  Meaning  of  it,  82.  363.  465 

To  whom  the  Conftruftion  of  Statutes  belongs,       _     .     82 

Where  penal  Statutes  may  be  taken  by  Equity,  if  it  ap- 
pears that  the  Intent  of  the  Legiflature  was  fuch,  ibid. 
Where  penal  Statutes,  fpeaking  in  the  plural  Number,  fhall 
comprehend  Cafes  in  thefingular  Number,  86 
Where  Things  which  are  allowed   by  Law  and   Reafon 
fhall  be  out  of  the  Penalty  of  Statutes,  notwithstanding  the 
Words  thereof,                                                   '        _             -  g8 
Where  a  Statute  gives  Land  to  the  King  his  Heirs  and  Suc- 
ceffors,  he  fhall   be  faid  to  be  feized  thereof  in  Plight  of  his 
Crown,                                                                               .       I05 

Where  the  Words  of  Statutes  fhall  be  conftrued  quite  con- 
trary to  the  Text,  and  Things  be  taken  by  Equity  contrary  to 
the  Text,  in  order  to  make  the  Words  agree  with  Reafon 
and  Equity,  109,  1 10.  204,  205 

Where  affirmative  Statutes  cannot  alter  the  Common  Law, 
nor  reftrain  that  which  the  Common  Law  fuffers,     1 12,  1 13 

Where  Statutes  in  the  Affirmative,  being  introductory  of 
a  new  Law,  imply  in  themfelves  a  Negative,   1 1 3.  206,  207 

Where  penal  Statutes  fhall  not  be  extended  beyond  the  ex- 
prefs  Words,  I  24 

Where  the  general  Words  of  a  Statute  fhall  extend  to 
another  Thing  newly  made  by  the  fame  Statute,  ibid, 

Where  Statutes  made  touching  a  certain  Thing  fhall  extend 
to  another  Thing  in  like  Degree  made  at  the  fame  Parlia- 
ment, or  at  a  Parliament  long  after,  127 

Where  Statutes  naming  the  King  fhall  be  conftrued  to  in- 
clude his  Heirs  and  Succefibrs,  176,  177.  458 

Where  Statutes,  which  tend  to  take  away  a  Thing  from 
another,  fhall  be  taken  ftriclly,  ,       177,  178 

Where  penal  Statutes  fhall  be  extended  by  Equity  to  other 
Things,  Places,  and  Perfons,  in  order  to  aid  Cafes  which 
are  in  equal  Mifchief,  178 

Where  Statutes,  which  are  made  to  relieve  People  from 
Trouble,  and  to  remedy  Mifchiefs,  fhall  be  extended  by  E- 
quity,  ibid. 

The  Style  of  an  A£t  is  a  Means  to  find  out  the  general 
Scope  and  Intent  of  it,  203 

Where  the  Implication  and  Intent  of  an  Act  fhall  be  equi- 
valent to  exprefs  Words  in  it,  204.  248 

Where  the  general  Words  of  Statutes  fhall  receive  a  par- 
ticular Interpretation,  when  the  Intent  of  the  Makers  is  par- 
ticular, 20J,  205 

By  what  Means  the  Intent  of  the  Makers  of  an  Act  of 
Parliament  may  chiefly  be  collected  and  difcoveied,  205 

Where  an  A£t  prohibits  the  doing  of  a  Thing,  and  af.er- 
wards  a  Penalty  is  given  by  another  Ac!:,  he  who  fues  for  the 
Forfeiture  fhall  recite  both  the  Acts,  206 

Where  the  Place,  Order,-  and  Form  of  Suits  appointed  by 
Statutes  fhall  not  be  varied  from,  206.  393 

Where  affirmative  Statutes,  which  appoint  a  Thing  to  be 
done  in  a  particular  Form,  imply  in  themfelves  a  Negative, 

206,  207 

Where  the  affirmative  Words  of  Statutes  fhall  not  take 
away  the  Jurifdicfion  of  a  Court,  207 

Where  the  Words  of  a  Statute  fhall  never  receive  fuch 
Conftrudtion  as  tends  to  confound  the  Order,  Ufage,  and 
Jurifdicfion  of  Courts,  208 

Where  a  Statute  gives  a  Penalty  to  be  recovered  in  any  of 
the  King's  Courts  of  Record  by  Bill,  Plaint,  or  Action  of 
Debt,  how  thofe  Words  fhall  be  conftrued  and  expounded, 

ibid. 

Statutes  made  concerning  the  King  and  Queen  are  general 
Statutes,  which  concern  the  whole  Realm,  and  therefore  the 
Court  is  bound  to  take  Notice  of  them  without  being  pleaded, 

231 

Where  Statutes  made  for  the  Safety  of  Inheritances,  or  for 
the  public  good,  fhall  be  conftrued  to  include  the  King,  al- 
tho'  he  is  not  named,  '236 

Where  the  general  Words  of  Statutes  of  Reftraint  fhall  not 
bind,the  King,  unlefs  he  is  fpecially  named,     236.  239.  240. 

.    ,  .  2-14 

The  King  is  favoured  in  all  Expofitions  of  Statutes,      239 

Where  Statutes,  which  take  away  the  Liberty  of  all  Men, 
fhall  not  take  away  an  Intereft  or  Liberty  which  the  King  has 
at  the  Common  Law,  unlefs  he  is  fpecially  named,  240 

In  the  Conftrudtion  of  Statutes  nothing  fhall  be  taken  by 
Equity  againft  the  King,  .        244 

Where  Statutes,  which  reftrain  all  Men  generally  from  do- 
ing Wrong,  fhall  alfo  reftrain  the  King,  2-) 8 


That  which  is  excepted  out  of  an  Act  is  out  of  the  Pro- 
vifion  of  the  Act,  and  is  as  fully  extmptedout  of  the  Act  as 
if  the  Act  had  never  been  made,  ?6i 

,  Where  the  Intent  of  a  Claufe  in  an  Act  may  be  collected 
from  other  Branches  or  Claufes  therein,  when  the  exprefs 
Letter  fails,  362.36" 

Every  Statute  confifts  of  two  Parts,  viz.  the  Words,  and 
the  Senfe,  363.465 

Where  the  Letter  of  a  Statute  fhall  receive  fuch  (Jonftruc- 
tion  as  avoids  all  Rigour  and  Mifchief,  and  ftands  with  Equi- 
ty and  good  Reafon,  063,  ^Sa 

Where  the  Violence  of  the  Letter  of  a  Statute  fhall  be 
mitigated  and  foftened  by  Difcretion,  064 

Where  Things,  which  are  within  the  Intent  of  a  Statute, 
fhall  be  comprehended  in  the  Purview  of  it,  altho'  they  are 
not  within  the  Letter,  966.  467 

Where  Statutes  fhall  be  conftrued  in  a  benign  Senfe,  in 
order  to  foften  the  Rigour  of  the  Text,  366 

The  Preamble  of  an  Act  is  a  Key  to  open  the  Minds  of 
the  Makers  of  it,  ogg 

That  is  the  moft  reafonahle  Law  which  provides  for  the 
Majority  of  People,    tho'  fome    Individuals    fuffer    by  it, 

369- 371 

Where  all  Men  are  limited  by  Statutes  to  a  certaim  Time, 
no  Time  fhall  be  gained  by  Expofition  or  Equity  beyond  the 
exprefs  Words,  oji 

No  fuch  Expofition  of  a  Statute  ought  to  be  made  as  de- 
ftroys  the  Text  itfelf,  -?g6 

Where  a  Statute  of  Confirmation  fhall  give  Force  and  Ef- 
fect to  the  Thing  to  which  it  refers,  and  where  not,  398,  399 

Where  Statutes  fhall  be  conftrued  according  to  the  Intent 
and  Meaning,  rather  than  according  to  the  Words,  464 

Where  the  general  Words  of  a  Statute  fhall  be  abridged 
and  corrected  by  Equity,  465,  466 

Where  Things,  which  are  within  the  Letter  of  a  Statute, 
fhall  be  out  of  the  Purview  of  it,  465,  466 

No  Law  Maker  can  forefee  every  Thing  which  may  hap- 
pen, 466 
•  Where  Things  which  are  in  like  Degree  fhall  be  taken  by 
Equity  within  the  Intent  and  Purview  of  an  Act,                467 

How  to  form  a  right  Judgment  when  the  Letter  of  a  Sta- 
tute is  restrained  or  enlarged  by  Equity,  ibid. 

Where  it  is  not  neceffary  to  have  a  Saving  of  the  Rights 
of  Strangers  in  an  Act  which  creates  a  Forfeiture  of  Lands, 

487 

Where  the  Words  of  Statutes  fhall  be  conftrued  fo  as  to. 
do  no  Wrong  or  Injury  to  Strangers,  ibid. 

Where  a  Saving  Of  the  Leales  of  Strangers  in  an  Act  of 
Attainder  fhall  not  extend  to  fuch  Leales  as  are  derived  out 
of  an  Eftate  determined,  r5r 

Where  Savings  or  Provifos  in  Statutes  may  be  called  pat- 
tering Provifis,  1  ibid. 

Where  a  Saving  in  an  Act,  which  is  repugnant  to  the  Body 
of  the  Act,  fhall  be  void,  ibid. 

Statuta  Edit.  Temp.  Hen.  3, 

Magna  Cbarta,  9  Hen.  3.  cap.  3.  what  was  the. Com- 
mon Law  before  this  Statute,  268 
—  c,p.  8.  extends  only  to  the  King,  and  not  to  com- 
mon Peifons,  and  repealed  by  the  Statute  of  33  Hen.  8. 
cap.   39.                                                                               439,  440 

; cap.   10.  does  not  extend  to  give  Remedy  againft 

the  King  for  Incroachment,  becaufe  he  is  not  named,     244 

Ne  injujie  vexes  founded  hereupon,  ibid. 

cap.   11.  does    not    bind    the   King,    236.    240. 

244 
cap.  12.  by  Equity  hereof  the  Judges  may  ad- 
journ Affizes  before  themfelves  at  Wejiminjier^'  j7g 
1 ■  cap.  21.  before  this  Statute  the  King  by  his  Pre- 
rogative might  take  Trees  out  of  the  Woods  of  others  for 
the  Repairs  of  his  Caftles,                                                      322 

■ cap.   34.  where  the  Court  ought  ex  officio  to  abate 

an  Appeal  brought  by  a  Woman  contrary  to  this  Statute, 
although   the  Defendant  has   admitted  it  to  be  good,    66. 

Charta  Forejla,  9  Hen.  3.  cap.  1.  before  this  Statute  the 
King  might  afforeft  the  Woods  of  others,  and  thereby  the 
Subject  was  reftrained  from  cutting  down  his  own  Woods 
without  Licence,  322 

Ale;  ton,  20  Hen.  3.  cap.  2.  explanatory  of  the  Common 
Law,  127 

1 —  cap. 
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i cap.  3.  of  Rediffeizin,  where   the  Writ  fhall  a- 

bate  if  the  Sheriff  only  takes  one  Coroner  with  him,       393 

cap.    5.    binds   the  King,    though   not    named, 

236 
cap.  6.  does  not  extend  to  Infants  who  are  Ra- 
vi/hers, 364 

• cap.   10.  thereby  one  may  make  his  Attorney  to 

do  his  Suit  in  the  King's  Court,  236 

Marlbridge,  52  Hen.  3.  cap.  4.  does  not  extend  to  pro- 
hibit Diftreffes  from  being  driven  out  of  the  County  where 
they  are  taken,  when  the  Seigniory  and  Tenancy  are  in  dif- 
ferent Counties,  9.  18.  204 

cap.  6.  The  King  cannot   have  Benefit  of  Col- 

lufion  found  generally  hereupon,  without  the  fpecial  Caufe 
thereof,  49 

Extended  by  Equity  to  a  Leafe  for  Life  or  a  Gift  in  Tail 
to  the  Iffue,  53 

Extended  by  Equity  to  a  Feoffment  made  to  the  fecond 
Son,  the  firft  being  dead,  and  alfo  to  a  Fine,  59 

Extended  by  Equity  to  a  Feoffment  made  to  the  collateral 
Heir,  82 

cap.  9.  does  not  extend  to  Land  held  of  the  King, 

in  which  Cafe  all  the  Copartners  fhall  do  the   Suit,  and  not 
the  eldeft  only,  240 

Statuta  Edit.  temp.  Ed.  I. 

Weftmivjler  I.  3  Ed  I.  cap.  4.  of  Wreck,  where  a  Sale 
by  the  Sheriff  of  perifhable  Goods  within  the  Year  fhall 
not  be  within  the  Penalty  of  the  Statute,  466 

— cap.  20    de  malefafioribus   in  parcis,  extends  to 

no  other  Trefpafs  in  a  Park  befides  Hunting,  88 

Does  not  extend  malcfacloribus  in  forejiis,  1  24 

■ cap.  25.  of  Maintenance,    includes   a  Leafe   for 

Years,  80 

■ cap.   28.  of  Maintenance,   the  Writ   and   Count 

hereupon  fhall  be  general,  51 

cap    39.  of  Counterplea  of  Voucher,  where  one 

may  counterplead   without  reciting  this  Statute,  81 

By  Equity  hereof  it  is  a  good  Counterplea  to  fay  that  his 
Pred.ce//or  was  the  firft  that  abated,  178 

Gloucfler,  6  Ed.  1.  cap.  1.  expounded,  that  upon  aFeof- 
ment  to  divers  Perfons,  the  Survivor  not  agreeing  to  the 
Feoffment  fhall  be  excufed  of  Damages  in  a  Writ  of  Entry, 

204 

cap.   3.  Expofition  of  the  Words  (whereof  no  Fine 

is  levied  in  the  King's  Court),  rn    82 

Where  taken  by  Equity,  that  the  Tenant  fhall  have  a 
Scire  facias  to   have  the  After-,  and  not  the  Land  entailed, 

no 


By  Equity  hereof  a  lineal  Warranty  is  no  Bar  to  the 
Iffue  in  Tail  without  Affets,  127.   178 

■  cap.  4.   Expofition  of  the  Word  (Farm)        132 

cap.   5.   by   Equity  hereof  Waft  lies  againft  him 

who  holds  ex  legatione,  10 

By  Equity  hereof  Waft  lies  againft  him  who  holds  but 
for  a  Year,  or  for  half  a  Year,  or  for  twenty  Weeks,   178. 

467 

■         cap.  1  r.   How  Tenant  for  Years  being  received 

hereby    to  defend  his   Term  fhall  take  Benefit   of  Covin, 

48.  55 

De  religiofisy  7  Ed.  1.  how  the  Lord  fhall  entitle  himfelf 
in  Pleading  by  Entry  for  Mortmain,  43 

Does  not  extend  to  a  Recovery  by  feint  Title,  ibid. 

A  Leafe  for  Years  not  within  the  Danger  hereof,  87 

Does  not  extend  to  prohibit  religious  Men  from  taking 
Lands  of  the  King,  240 

Of  Rutland;,  10  Ed.    1.  no  Statute,   but   an   Ordinance, 

208,  209 

Ailon  BurneU  II  Ed.  I.  By  Equity  hereof  the  Lands  of 
the  Conufor  of  a  Statute- merchant  being  extended  too  high 
fhall  be  delivered  to  the  Extenders  at  the  Rate  they  fet  upon 
them>    „  82.   127.  205 

Expontion  of  the  Words  (Jball prefently  an[wer)t  205 

WeftminJIer  2,  13  Ed  ..  cap.  1.  Extends  to  reftrain  the 
Iffue  in  Tail  from  Alienation  as  well  as  the  immediate  Donee, 

13.  178.  vide  244 

Extended  by  Equity  to  other  Eftates  not  fpecified  in  the 
Statute,  and  what  thofe  Eftates  are,  53.  244.  248.  251 

How  far  a  Fine  levied  of  Lands  in  Tail    is   void   by  this 


Speaks  of  the  Reverfion  of  Land  as  of  the  Land  itfelf  re- 
verting, _  160 
The  King  is  bound  hereby  as  well  as  a  common  Perfons 
227.  236,  237,  238.  248,  249.  251,  252 
What  was  the  Common  Law  before  this  Statute,  and  the 
Mifchiefs    which   it  was   made  to  redrefs,  and  how  general 
theProvifion  of  it  was  intended  to  be,  235,  236.  241,  242. 

245.   247.  250 

Reftriclive  in  three  Points,  and  what  they  are,     242.  244 

Expofition  of  the  Words  (to  Gifts  made  before),  24.6 

What  are  the  Words  in  the  Act  which  redrefs  the  whole 

Grievance  at  the  Common   Law,  and    what  Words  therein 

are  only  confequential  and  explanatory,  and  not  of  Subftance, 

247.  250,  251 

What  Alteration  is  made  in   the  Eftate  and  Power  of  the 

Donee  in  Tail  by  this  Ac"!:,  251 

Hereby  every  Thing  that  is  contrary  to  the  Will  of  tae 

Donor  is  reformed,  and  every  Thing  that  is  his  Will  is  made 

a  Law,  ibid. 

This  Statute  is  made  for  the  Furtherance  of  Reftitutions, 

ibid.   252 

What  Things  may   be  intailed  within  the  Equity  of  this 

Statute,  and  what  not,  [2,  3]. 

cap.  2.  the   Writ  of  Deliverance  cannot  be  fued 

out  of  any  other  Court  than   that  which   is  limited  by  the 
Statute,  206 

cap.   3.  Where  a  Feme-Covert   being    received 

hereby  may  pray  in  Aid  or  vouch,  13 

He  in   Reverfion  being  received   hereby   upon  Default  of 
Tenant  for  Life  fhall  fhew  fpecially  how  he  came  to  the  Re- 
verfion, 43 
He  in   Remainder  fhall   be   received   by  Equity  hereof, 

53 

Where  the  Wife  might  enter  at  the  Common  Law,  and 
where  fhe  was  driven  to  her  Writ  of  Right,  57 

Cut  ante   divortium  lies   by  the   Equity   hereof)   58,  59. 

178 

Does  not  extend  to  give  Receipt  to  the  King,     241.  553 

. cap.  4.  Where  a  Woman  fhould  have  Dower  at 

the  Common  Law,  in  Cafe  of  a   Recovery  againft  her  Huf- 
band  in  a  real  Action,  and  where  not,  49 

Where  the  Demandant  fhall  not  vouch,  if  the  former  Ac- 
tion was  fuch  wherein  he  might  not  vouch,  113.  206 

— cap.  5.  does  not  give  Remedy  to  a  Feme-Covert 

who  has  an  Advowfon  by  Purchafe,  58 

It  calls  the  Reverfion  of  an  Advowfon  the  Advowfon  it- 
felf returning,  158 

Wherein  it  binds  the  King,  though  not  named,  236 

Advowfons    by  Purchafe  not  within  the  Remedy  or  Pur- 
view of  the  Act,  ibid. 

Plenarty   not  pleadable  hereby  againft  the  King,  though 
he   does  not  purfue  the  Square  impedit  within  ten  Months, 

244 
in  Arrears  before 


Statute,  and  how  far  not, 


57.82.  137.235 


cap.    11.    Accountants    found 

Auditors  to  be  committed  to  Prifon  immediately  or  never, 

17 

If  Debt  lies  hereby  againft  a  Goaler  for  the  Efcape  of  one 
in  Execution,  37 

If  extended  by  Equity  to  a  Bill  of  Debt,  38 

Extended  to  fupport  an  Action  againft  a  Goaler  for  the 
Efcape  of  one  who  was  commited  upon  Condemnation  for 
Debt,  178 

Accountants  found  in  Arrears  to  be  fent  to  the  next  Goal, 
though  it  be  in  another  County,  206 

Does  not  extend  to  punifh  an  Infant  Bailiff  or  Receiver 
who  is  found  in  Arrears  before  Auditors,  364 

Accountant  found  in  Arrears  before  one  Auditor  only  can- 
not be  committed  to  Goal,  395 

cap.  12.  Does  not  extend  to  the  Heir  who  abetts 

his  Mother  to  bring  an  Appeal,  88.  304 

Extends  to  an  Appeal  of  Rape,  124 

cap.  16.  does  not  extend  to  reftrain  the  King,  but 

he  fhall  have  the  Wardfhip,  though  the  Anceftor  held  of  him 
by  Pofteriority,  2jlq 

— cap.  18.  of  Elegit,  extended  by  Equity  to  an  Elegit 

of  the  Moiety  of  Rent,  J78 

<-ap.  19.  who  had  the  Difppfal  of  Inteftate's  Goods 

before  this  Statute,  277.  280 

The  Ordinary  was  not  chargeable  for  the  Debts  of  Intef- 
tates  before  this  Statute,  277 

K  Expofition 
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Expofition  of  the  Words  (bounden  to  feme  other  for  Debt), 
and    what   Debts    of   Inteftates    are  comprehended    therein, 

ibid. 

By  Equity  hereof  Debt  lay  againft.  Adminiftrators  before 
the  Statute  of  31  Ed.  3.  cap.   it.  278.  280 

, cap.  20.  of  CeJJlivit,   if  the  Demandant  in  a  Cef- 

favit  dies,  the  Heir  fhall  not  have  a  Ceffavit  thereby,  no 
cap   25.   that  Affixes  are  feftinum  remed'nm,     75 

Does  not  extend  to  adjudge  a  Feme-Covert  a  DifTei- 
zorefs  without  taking  the  Affize, 


205 
Does  not  extend  to  imprifon  an  Infant,  who  vouches  a  Re- 
cord and  fails  at  the  Day,  364 

cap.  30.  of  finding  the  Verdict  fpecially,  extended 

by  Equity  to  other  Cafes  befides  Affizes,  92 

,  cap.  40.  where    in  a  Cut  in  vita  the  Parol    fhall 

demur  for  the  Nonage  of  the  Heir  of  a  Stranger,  17 

Does  not  reftrain  the  Feoffee  of  the  Purchafer  from  vouch- 
ing, 46,  47 
The  King  fhall  take  Advantage  hereof,  though  not  named, 

243 

cap.  41.  of  CtJJavit   ofaChantery,  58 

cap.  48.    In  what  Cafes  View  fhall  be  had   in  the 

fecond  Writ,  notwithstanding  it  was  had  in  the  firft.       205 

— — cap.  49.  of    Champerty,    includes   a   Leafe    for 

Years,  8  o 

Where  Livery  of  Land  after  the  Writ  purchafed   purfuant 
to  a  Bargain  made  before  the  Writ  brought  fhall  not  be  with- 
in the  Statute,  465 
De  circwnfpecle  agatis,  13  Ed.    1.   extended  by  Equity  to 
all  other  Bifhops,  36 
Wejlminjier  3.   1 8  Ed.  1.  cap.  2.  Expofition  of  the  Words 
(fecundum  quantitatem  terra),  and  that  they  fhall  be  intended 
Jecundum  valorem  terra,                                                         10.  82 
Does  not  reftrain  the    King,  but  he  may  have  the  whole 
Services   of  the  Tenancy   by  the  Hands   of  the  Feoffee  of 
Part,                                                                                       240 
What  was  the  Common  Law  before  this  Statute,         ibid. 
De  modo  levandi  fines,  18  Ed.  1.  the  Reading  of  a  Claufe 
therein  corrected,                                                                  359 
Articuli  fuper  chartas,  28  Ed.  1.  cap.  4.  of  Common  Pleas 
in  the  Exchequer,                                                                     208 

cap.  11.  does  not  extend  to  a  Feoffment  made  by 

the  Tenant  to  his  Son  and  Heir  apparent,  pending  the  Writ, 

88.  304 
Statnta   Edit.  temp.  Ed.  2. 

De  Prarogativa  regis,  17  Ed.  2.  cap.  1.  expounded  that 
the  King  fhall  have  the  Wardfhip  of  Lands  in  Tail  held  by 
Knight's-fervice  in  capite,  I  r 

Is  to  be  intended  to  give  the  King  a  Prerogative  only 
where  the  Lands  holden  of  him  and  the  Lands  holden  of 
another  defcend  to  one  and  the  fame  Heir,  204 

» cap.  2    declaratory  of  the  Common  Law,       240 

•  ■       cap.  3.  does  not  extend    to  give  the  King  Primer 

fcizin,  where  his  Tenant  holds  of  him  by  Socage  in  Chief 
only,  109.  204 
cap.  n.  declarative  of  the  Common  Law,      315 


cap.    16.  of  Abatement  of   Writs  by   Exception 

of  Nontenure,  expounded  to  extend  only  to  Writs  where 
the  Things  demanded  are  feveral,  as  Acres,  but  not  where 
the  Thing  demanded  is  entire,  as  a  Manor,  109.   7.0c 

31  Ed.  3.  cap.  11.  what  was  the  Common  Law  before 
this  Statute^  277,     78      90 

The  Ordinary  might  commit  Adminiftrationof  the  Sa  Js 
of  Inteftates    before  this  Act,  270.  2S0 

Where  the  Ordinary"  may  commit  Adminiftration  within, 
the  Intent  of  the  Act,  although  the  Party  does  not  die  intef- 
tate,  2jg 

cap.  12.  of  Error  in  the  Exchequer,  that   it  mutt 

be  corrected  before  the  Perfons  limited  in  the  Act,  and  no 
others,  ?06 

31  Ed.  3.  cap.  16.  of  Oufter  of  Nonclaim,  what  was 
the  Caufe  of  making  it,  -j-n     -g0 

By  Equity  hereof  Law  of  Nonclaim  taken  away  in  a 
Writ  of  Right,  ,e0 

The  Validity  and  Reputation  of  Fines  much  impaired 
hereby,  3r,0.  369 

36  Ed.  3.  cap.  15.  that  no  Count  fhall  abate  for  Want  of 
Form,   if  it  has  Subftance,  8-> 

4;  Ed.  3.  cap.  3.  What  fhall  be  intended  great  Wcoi 
within  this  Statute,  fo  as  to  be  excufed  from  paying  Tithe 
at  the  Age  of  twenty  Years,  and  what  not,  470 

Declarative  of  the  Common  Law,  ibid. 

Statuta  Edit.  temp.  Rich.  2. 

1  R.  2.  cap.  9.  of  Pernors  of  Profits,  how  far  Ce/tuy  que 
ufe  is  enabled  hereby  to  lofe  the  Land  of  the  Feoffees  in  a 
Pracipe  brought  againft  him,  and  how  far  not^  £jj 

■ cap.  12.  of  Debt  upon  Efcaps  againft  the  War- 
den of  the  Fleet,  made  in  Affirmance  of  the  Common  Law, 

Extended  by  Equity  to  all  other  Goalers,  ibid. 

If  extended  by  Equity  to  a  Bill  of  Debt,  38 

Damages  recoverable  againft  the  Warden  by  Equity,    82 

5  R.  2.  cap.  7.  of  Entry  into  Lands  againft  Law,  that 
the  Writ  and  Count  upon  this  Statute  fhall  be  general,  with- 
out fhewing  any  -Caufe  why  the  Entry  of  the  Defendant  is 
not  lawful,  51 

An  Entry  into  one  Tenement  only  is  within  the  Penalty  of 
the  Statute,  85 

6  R.  2.  cap.  6.  of  Confent  to  a  Ravifher,  he  who  will 
take  Benefit  of  Entry  given  hereby  fhall  fhew  fpecially  how 
he  is  the  Perfon  intended  by  (he  Act,  42,  43 

To  whom  the  immediate  Title  of  Entry  is  given,  45 

If  the  Daughter  enters  as  next  of  Blood  for  Confent  to 
the  Ravifher,  a  Son  born  afterwards  fhall  not  ouft  her,      56 

Does  not  extend  to  give  an  Entry  to  the  next  of  Biood 
for  the  Confent  of  a  Feme  Infant  to  a  Ravifher,  364. 

9  R.  2.  cap.  3.  the  King  may  take  Advantage  hereof, 
though  not  named  herein,  243 

13  R   2.  cap.  17.  of  general  Averment  of  feint   Plead  ng, 

5°>  55 
Extended  by  Equity  to  Refceipt  for  feint  defending,    53 


Statuta  Edit.  temp.  Ed.  3. 

I  Ed.  3.  Before  this  Statute  the  King  fhould  have  had 
in  Fee  the  Land  holden  of  him  for  an  Alienation  without 
Licence,  322 

4  Ed.  3.  cap.  7.  of  Trefpafs  de  bonis  ajportatis,  extended 
by  Equity  to  Adminiftrators,  178 

9  Ed.  3.  cap  3.  by  Equity  hereof  the  Adminiftrator  who 
comes  firft  by  Diftrefs  fhall  anfvver,  36.  178.  467 

14  Ed.  3.  cap.  ult.  Stat.  1.  of  finding  Sureties  to  bring 
Bullion,  &c.  for  every  Sack  of  Wool,  &c.  10 

25  Ed.  3.  Stat.  3.  cap.  7.  by  Equity  hereof  the  Incum- 
bent fhall  plead  againft  all  other  Patrons   befides  the  King, 

178 

Stat.  4.  cap.  3.  of  Cloths,  8 

Stat.  5.  cap  2.  of  Treafon,  where  it  fhall  not  be 

conftrued  by  Equity  86 
cap.  5.  Where  it  needs  not  be  recited,            81 

What  was  the  Common  Law  before  this  Statute,  as  to 
Actions    brought  by  Executors  of  Executors,    286,  287. 

290 

By  Equity  hereof  Executors  of  Executors  may  have  Ac- 
tions of  Covenant  for  a  Covenant  made  to  the  firft  Tefta- 
Ior>  290 


Statuta  Edit. 


temp. 


Hen. 


4- 


4  Hen.  4.  cap.  7.  of  Pernors  of  Profits,  how  far  Cejluy 
que  ufe  is  enabled  hereby  to  lofe  the  Land  of  the  Feoffees  in 
a  Pracipe  brought  againft  him,  and  how  far  not,  [3] 

• cap.  S.  Double  Damages  recovered  for  a  Nufance 

by  Equity  hereof,  467 

7  Hen.  4.  cap.  1;.  of  the  Manner  of  Election  of  Knights 
to  Parliament,  did  not  extend  to  a  falfe  Return  of  the  Sheriff 
until  the  Statute  of  ;  j  Hen.  4.  was  made,  124 

Statuta  Edit.  temp.  Hen.  5. 

1  Hen.  5.  cap.  3.  of  Forger  of  falfe  Deeds;  the  Diflinc- 
tion  between  an  Inheritance  and  a  Purchafe,  47  ' 

If  the  Title  only  is  difturbed,  it  is  within  the  Danger  of  the 
Statute,  5.4 

Forging  and  publifhing  a  falfe  Deed  of  a  Leafe  for  Years 
not  within  the  Danger  of  the  Statute,  80 

Forging  one  falfe  Deed  only  is  within  the  Penalty  of  the 
Statute,  8  6 

Publifhing  only  a  falfe  Deed  is  within  the  Penalty  of  the 
Statute,  88 

Jt 
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It  mud  be  aver'd  that  the  Party  published  the  fame  to  Who  is  a  Privy,  and  who  is  a  Stranger  within  this  Aft* 

trouble  the  Poffeffion  and  Title  of  the  Plaintiff,              ibid.  ,;      .:.         r   ,     „r     ,     ,r     ,       ,             ,                 3^3 

. cap%  r     of  Additions,  binds  the  King  in  Indict-  Expofition  of  the  Words  (fo  that  they  and  their  Heirs  pur- 

236.  240  fue  their  Title,  Claim,  or  Inter  eft,  by  Way   of  Aclion  or  law- 


Statuta  Edit.  temp.  Hen.  6. 

8.  Hen.  6.  cap.  7.  of  the  Qualifications  of  Knights  to 
Parliament,  extended  to  Wale,  fince  the  Statute  of  27  Hen.  8. 
by  which  Wales  is  united  to  England,  124 

cap.  9.  of  forcible  Entries.,  the  Writ  or  Count 

hereupon  (hall  be  general,  without  (hewing  Title  to  the  Land, 

Where  a  Writ  of  forcible  Entry  brought  upon  both  the 
Points  of  the  Statute -fhall  be  good,  86 

Does  not  extend  to  give  treble  Damages  in  a  Writ  of  En- 
try in  Nature  of  an  Aflize,  *  24 
1 0.    of    Procefs   of  Outlawry,  expounded 


ful  Entry,  within  five  Tears  after  the  Proclamations  had  or 
made),  and  who  are  the  Heirs  thereby  intended  to  be  bound 
to  the  Pursuit  of  the  Right,  363.  365,  366 

Expofition  of  the  Words  (fo  that  they  and  their  Heirs  take 
their  Aclions  or  lawful  Entry  within  five  Years  next  after  they 
come  and  be  of  full  Age,  &c.)  365 

Expofition  of  the  Words  (that  Infants  and  their  Heirs  /hall 
take  their  Aclion  or  Entry  within  five  Tears  next  after  they  be  of 
the  full  Age  of  twenty-one  Tears),  and  where  the  Heir  of  an 
Infant  fhall  have  five  Years  by  the  Intent  of  this  Claufe,  tho' 
the  Infant  himfelf  never  came  to  the  Age  of  twenty-one 
Years,  366 

Expofition  of  the  Words  (that  Infants  fhall  take  their  Ac- 


that    the  Outlawry  fhaH  be'avoided  by  Writ  of' Error,  if  the     tion  or  lawful  Entry  within  five  Tears  after  they   come  of  full 
Procefs  is  mifawarded,  U7     fieh  uandA^here  an  Jnfant  ftallJ be  at  liberty  to   enter  or 

11  Her,   6    cap.  3.  of  Pernors  of  Profits,  does  not  extend     bring  his  Action  within  twenty  Years  after  his  full  Age,  by 

the  Intent  of  this  Claufe,  ibkL 

Where  one  in  Ventre  fa  mere  fhall  be  comprehended  in  the 
Intent  of  the  Exception  in  the  Act,  which  excepts  all  Per- 
fons  being  within  the  Age  of  twenty  one  Tears  at  the-  Time  of  the 
Fine  levied,  ibid. 

Expofition  of  the  Words  (that  every  Perfon  within  Age  at 
the  Time  of  the  Fine  levied  and  engroffed,  and  by  the  Ail  be- 
fore excepted,  having  any  Right,  &c.  to  the  Lands,  fha'l  take 
their  Aclions  &c.  within  five  Tears  after  they  come  of  full  Age), 
and  where  one  who  was  an  Infant  at  the  Time  of  the  en- 
groffing  only,  and  not  at  the  Time  of  the  Fine  levied,  fhall 
be  bound  to  five  Years  after  his  full  Age,  ibid. 

Where  one  who  is  an  Infant  at  the  Commencement  of  the 
five  Years  fhall  be  comprehended  in  the  Intent  of  the  Ex- 
ception in  the  Act,  although  he  had  no  Right  at  the  Time  of 
the  Fine  levied,  ibid. 

Where  one  who  becomes  difabled  between  the  Fine  levied 
and  engroffed  and  the  laft  Proclamation,  and   fo  continues  all 
the  five  Years,  fhall  have  five  Years  after  his  Difability  re- 
moved by  the  Intent  of  the  Act,  ibid. 
Expofition  of  the  Words  (faving  to  all  other  Perfons  [uch 
Right  as  fhall  fir fl  accrue,  remain,  defcend,  or  come  to  them  after 
the  Proclamations  made,  by  force  of  any  Gift  in  Tail,  or  by  any 
other  Caufe  or  Matter  had  or  done  before  the  Fine  levied),  and 
where  the  Eflate  or  Right,  being  one  or  divers,  and  coming 
in  other  Manner,  fhall  be  comprehended  within  this  Saving, 
and   who  fhall  be  other  Perfons  within  the  Intent  hereof, 
and  how  many  Things  he  who   would  take  Benefit  hereof 
ought  to  prove,                                                        367,  368.  372 
Expofition  of  the  Words  (out  of  the  Realm),  and  where 
one  fhall  be  faid  to  be  fo,  053 
Who  fhall  be  faid  to  be  of  unfound  Mind,  within  the  Ex- 
ception of  the  Act,                                                            ibid. 
Fines  upon  this   Act  compared   to  Janus  other  wife  Noah 

369 

The  Intention  of  this   Act  is  not   fo  much  to  preferve 

former  Rights,    as  to  extinguiih  them,    and  to  favour  the 

new,  ibid.  538 

Againft  what  Perfons  the  Purview  of  the  Act  was  made, 

and  againft  whatnot,  ^6i .  370 

Expofition  of  the  Words  in  the  faving  (to  all  Perfons,  and 

their  Heirs,  &c,)  and  what  Heirs  are  comprehended  therein, 


to  a  Pernor  of  the  Profits,  who  has  only  a  Ufe  for  Years, 
the  Freehold  of  the  Ufe  being  in  another,  87 

How  far  Cejluy  que  ufe  is  enabled  hereby  to  lofe  the  Land 
of  the  Feoffees  in  a  Pradpe  brought  againft  him,  and  how 
far  not,  T3J 

18  Hen.  6.  cap.  i.  of  Letters-Patent,  the  Expofition  of 
the  feveral  Parts  hereof,  and  what  was  the  Mifchief  at  Com- 
mon Law,  which  this  Statute  was  made  to  redrefs,  and 
what  Cafes   are   within   it,  and  what  not,  231,  232.  491, 

492 
23  Hen.  6.  cap.  10.  of  Sheriffs  expounded,  63,  64,  67 
Shall  not  be  extended  by  Equity,  being  penal,  63 

A  fimple  Obligation   taken  by  the  sheriff  is  void,    64.  6/ 
Who  are  excepted  out  of  it,  68 

An  Obligation  taken  of  one  at  large  is  within  the  Sta- 
tute as  well  as  if  it  be  taken  of  the  Prifoner  himfelf,       69 
If  a  Leafe  by  the  Sheriff  of  a  Hundred  Parcel  of  his  County 
is  within  the  Intent  of  the  Prohibition,  87.  124 

Taking  a  Bar-fee  by  Cuftom  is   not  within  the  Penalty  of 
this  Statute,  465 

, cap.  1  5..  of  Knights  to  Parliament,  in  Debt  here- 
upon againft  the  Sheriff,  the  Statute  not  touched  in  the  Writ, 
but  in  the  Count,.  118 

Extends  to  Wales  fince  the  Statute  of  27  Hen.  8.  by  which 
Wales  is  united  to  England,  120.  126,  127.  1  30 

Statuta  Edit.  temp.  Rich.  3. 

l  R.  3.  cap.  I.  What  Cefiuy  que  ufe  is  enabled  hereby  to 

make  a  Feoffment,  and  what  not,  348,  349,  350.  [5] 

Expofition  of  the  Words  (having   or   claiming  only),  350. 

[4,  5] 

Where  it  does  not  enable  Cejluy  que  ufe  in  Tail  to  bar  the 

Eftate  Tail  in  Ufe  by  a  Common  Recovery,  [4] 

Expofition  of  the  Words  (againfl),  [4,  5.] 

Statuta  Edit.  temp.  Hen.  7. 


I  Hen.  7.  cap.  1.  By  Equity  hereof  a  Scire  facias  to  exe- 
cute a  Remainder  is  maintainable  againft  a  Pernor  of  Profits, 

59-  178 

3  Hen.  7.  cap.  1.  of  the  Court  of  Star  Chamber,  who 
are  Judges,  and  who  only  Aidants  and  Affiftants  by  this  Sta- 
tute, and  it  is  Error  if  the  Chancellor,  Treafurer,  &c.  do  not 
call  to  their  Affiftance  the  Perfons  herein  mentioned,         393 

4  Hen.  7.  cap.  17.  by  Equity  hereof  the  Lord  fhall  have 
the  Ward,  where  Cejluy  que  ufe  declares   a  Will  in  Tail, 

53 

What  Prerogative  of  Wardfhip  the  King  has  in  Lands  in 

Ufe,  59 

cap.  20.  of  a  general  Averment  of  Covin,        50 

■ cap.  24.  of  Fines,  what  was  the  Defign  and  In- 
tention of  making  it,  and  wherein  the  Makers  hereof  have 
purfued  the  Reafon  of  the  ancient  Common  Law  in  Fines 
before  the  Statute  which  oufted  Nonclaim,    360.   365.  369 

Wherein  the  Body  of  the  Act  confifts,  and  the  Expofition 
thereof,  360,  361 

Expofition  of  the  Exception  contained  herein,  and  who 
fhall  be  intended  to  be  excepted  thereby,  361,  362 

Expofition  of  the  Words  (having  any  Right  or  Title,  &c.) 
and    to  what  Time  the  Word   (having)  fhall  be  referred, 

3  362-   37° 


371 
Wherein  there  was  a  Mifchief  in  the  Words  of  this  Act, 
which  could  not  be  fupplied  by  Expofition  or  Equity,  until 
the  Statute  of  1  Mary  cap.  7.  ibid. 

Wherein  the  Words  of  the  Purview  and  Body  of  this  Act 
differ  from  that  of  1  R.  3.  cap.  7.  ^2 

Expofition  of  the  Words  (jhall  firfl  accrue,  remain,  de- 
fcend, or  come),  and  to  whom  the  Right  or  Title  fhall  be 
faid  firft  to  accrue  &c.  to  give  them  Benefit  of  this  Branch, 

Where  this  Act  fhall  not  be  taken  by  Equity,  375 

Where  a  Perfon  lies  under  three  or  four  of  the  Defefts  or 
Impediments  mentioned  in  the  Act,  at  what  Time  the  five 
Years  given  him  by  the  Statute  for  Purfuit  of  his  Right  fhall 
commence,  ibid. 

Where  a  Perfon,  whofe  Defects  are  once  removed,  fhortly 
after  falls  into  any  of  the  Defects  again,  or  dies,  his  Heir 
being  within  Age,  the  five  Years  fo  commenced  fhall  pro- 
ceed, and  Nonclaim  within  them  fhall  bind,  ibid. 

Where 
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Where  Perfons  falling  into  Defers  between  the  Fine 
levied  and  the  laft  Proclamation  (hall  not  be  bound  to  five 
Years  next  after  the  laft  Proclamation,  ibid. 

What  Corporations  fhall  be  bound  by  a  Fine  and  five 
Years  Nonclaim,  by  Equity  of  this   Statute,  and  what  not, 

375-  537»  538 

ii  Hen.  y.  cap.  20.  of  Women's  Jointures,  and  the  Dif- 

continuance  thereof,  expounded,  42.  44.  53.  58 

He  who  will  take  Benefit  of  the  Entry  given  hereby  (ball 

{hew  fpecially  how  he  is  the  Perfon  intended  by  the  Aft, 

42 
To  what  Eftates  of  Women  the  Penalty  of  the   Statute 

extends,  ;"•'"  44 

What  Eftates  in    Jointure   are    not    within   the  Words 

of  the  Statute  (of  the  Inheritance  or  Purchafe  cf  the  Hujband), 

ibid. 
To  whom  the  immediate  Entry  is  given  for  the  Forfeiture, 

4?-  48,  49>  5°-  6o 

If  it  may  be  taken  by  Equity,    being  penal,  46 

"What  Eftates  in  Jointure   are  within  the  Words   (claimed 

from  any  onefeized  to  the  Ufe  of  the  Hujband),  and  what  not, 

•    •  47 

What  Recoveries  are  within  the  Danger   of  the  Statute, 

and  what  not,  49,  50 

Expofition   of   the    Words    (the  Woman  Jhall    be    barred 

and  excluded  of  her   Title    and   Interejl  in  the  fame  Land), 

49 
It  prohibits  Covin  in  Recoveries  upon  good  Title,  as  well 

as  upon  falfe  or  feigned  Titles,  49,  50 

What  Acts  Women  are  hereby  reftrained  from  doing, 
which  they  might  have  done  at  the  Common  Law,  50 

Where  the  Daughter  enters  as  Heir  for  the  Forfeiture,  for 
Default  of  a  Son  in  rerum  natura,  if  the  Land  (hall  be  di- 
vefted  out  of  her  by  a   Son  born  afterwards,      51.  56.  113 

Where  an  Eflate  Tail,  which  a  Woman  has  jointly  with 
her  Hufband  in  Ufe  arifing  out  of  Land,  which  was  once  the 
Inheritance  of  the  Hufband,  (hall  be  taken  as  a  Jointure 
within  the  Intent  of  this  Statute,  53.  58.  464 

It  fhall  be  conftrued  moft  rigoroufly  againft  the  Woman, 
and  moft  favourably  for  the  Heir,  58.  464 

Where  a  Covenant,  in  Confideration  of  Marriage,  to 
(land  f:ized  to  the  Ufe  of  one  and  his  Wife  for  Life  (hall 
be  conftrued    a  Jointure   to   the  Wife   within  this  Statute, 

3°7 
Where  a  Difcontinuance   by   a  Woman  of  Land  which 

originally  moved  from  herfelf,  and  where   the  Jointure  was 

made  by  her  to  her  Hufband,  and  not  by  her  Hufband  to  her, 

(hall  not  be,  within  the  Intent  and  Meaning  of  this  Statute, 

463,  464 

Statuta  Edit.  temp.  Hen.  8. 

7  Hen.  8.  cap.  4.  By  Equity  hereof  Damages  (hall  be  re- 
covered upon  a  Nonfuit  in  fecond  Deliverance,  82 

26  Hen.  8.  cap.  3.  of  Payment  of  firft  Fruits,  9 
«  —  cap.  6.  of  Enquiry  of  Offences  done  in  the  County 
of  Merioneth  in  Wales,  before  the  Juftices  of  the  Counties  of 
Carnarvon  and  Anglefey,  expounded  that  the  affirmative  Words 
thereof  do  not  take  away  the  Inquiry  of  the  Juftice  of  the 
proper  County  where  the  Offence. was  committed,             207 

cap.  13.   Lands  in  Tail  not  forfeitable  for  Treafon 

before  this  Statute,  and  what  are  the   Words  therein  which 
make  them  forfeitable,  237.  559 

27  Hen.  8.  cap.  10.  ofUfes,  works  no  Remitter,  m.  114. 

207 
Though  in  the  affirmative,  it  contains  in  itfelf  a  Negative, 

being  introductory  of  a  new  Law,  113.  207 

To  what  Rights,  Titles,  and  Actions    the  Saving  herein 

extends,  H4. 

302 


What  was  the  Caufe  of  making  it, 


Executes  no  PofTeffion  to  the  Ufe  but  where  there  was  a 
Ufe  before,  qoi 

Executes  no  PofTeffion  to  a  Right  of  Ufe,  but  to  a  Ufe  in 
effe,  351 

•  — cap.  16.  of  Inrollments,  what  was   the  Caufe  of 

making  it,  302 

Extends  only  to  Bargains  and  Sales,  and  not  to  Covenants 
and  Grants  upon  Confideration.  307 

Does  not  extend  to  hinder  the  Change  of  the  Ufe  or  Pof- 
feffion  of  Land  without  Inrollment,  where  the  Ufe  is  not 
made  only  by  reafon  qf  a  Bargain  and  Sale,  but  of  another 
Thing  alfo,  [4j 

-■—  (ap.  17.  Of  Servants  imbezziling  the  Goods  of 


their  Matters,  that  it  is  repealed  by  the  Statute  of  1  E:!w.  6. 
cap.  12.  notwithftanding  the  Branch  therein  to  the  contrary, 

-    399-  4°o 

cap.  27.  If,  by    the  general  Words   which   make 

Wales  parcel  of  the  Realm  of  England,  Knights  fhould  have 
come  out  of  Wales  to  the  Parliament  of  England,  if  it  had 
not  been  exprefsly  ordained  Co  by  the  Statute,  123.  126.  127 
Enables  a  Perfon  born  in  Wales  to  take  Benefit  of  the  Sta- 
tute of  23  Hen.  6.  for  not  returning  him  a  Knight  of  a 
Welch  County  to  the  Parliament  of  E  gland,   120.  126,  127. 

130 
By  the  Words  hereof  all  the  Laws  of  England,  as  well 
Common  as  Statute  Laws,  (hall  take  Place  in  Wales,  126 
That  the  general  Word-,  which  annex  Wales  to  England, 
fhould  not  have  made  the  Laws  ufed  before  in  England  to  ex- 
tend to  Wales,  if  there  had  not  been  an  exprefs  Frovifion  to 
that  Purpofe,  129,1^0 

31  lien.  8.    cap.  13.    Of    Monafteries  expounded,      106, 

107,  108,  iog 

Where  the  King  fhall  be  fa'd   to   be  feized  of  the  Lands 

given  to  him  by  Force  of  this  Statute  in  Right  of  his  Crown, 

105 

How  it  (hall  be  averred  that  the  fecond  Leafe  made  to  one 

who  has  a  former  Leafc  in  Being,  is  void  by  this  Statute, 

ibid. 

It  ought  to  be  (hewn   in    Pleading  that  the  ancient  Rent 

was  referved  upon  the  fecond  Leafe,  106 

By  the  taking  of  a    fecond  Leafe   within    ths  Statute  the 

firft  is  fu'rrendered,  though  the  fecond  is  void  by  the  S  atute, 

106,  107 
Where  a  Perfon,  having  a  Leafe  for  fixty  Year?,  takes  a 
new  Leafe  within  a  Year  next  before  the  making  of  the 
Statute,  for  fifty  Years,  to  commence  prefently,  this  fecond 
Leafe  (hall  be  good  for  twenty-one  Years  only,  to  be  account- 
ed from  the  Time  of  making  it,  106 
Expofition  of  the  Words  (in  which  an  Eflate  fr  Years,  at 
the  Time  of  making  fuch  new  Leafe,  then  had  it's  Being  or  Con- 
tinuance,   and  then  was  not   determined,  finijhed,  or  expired,) 

106.108 
Expofition  of  the  Words  (fo  that  the  fame  Leafe  or  Leafsr 
do  not  exceed  twenty-one  Tears),  106,  IC7.  109 

If  one,  have  a  Leafe  for  ten  Years,  takes  a  new  Lezk, 
within  a  Year  of  the  making  of  the  Statute,  for  forty  Years, 
to  commence  after  the  firft  Leafe  ended,  the  Leliee  (hall 
hold  the  Land  until  twenty-one  Years  only,  to  be  accounted 
from  the  Time  of  making  the  laft  Leafe,  1 10 

This  Statute  does  not  give  any  Monafteries,  nor  Lands  of 
Monafteries,  to  the  King,  but  only  expreffes  in  what  Man- 
ner the  Kino-  fhall  hold  fuch  Lands  of  Monafteries  as  were 
then  come,  or  fhould  afterwards  come,  to  his  Hands,  19  j 
Extends  only  to  Lands  of  Monafteries  difiblved,  fupprefs- 
ed,  &c.  and  therefore,  if  Seizin  is  pleaded  in  the  Ring  by 
Force  thereof,  the  Party  ought  to  (hew  that  the  Monaftery 
itfelf  came  to  the  Hands  of  the  King,  194 

Though  in  the  Affirmative  it  contains  in  itfelf  a  Negative, 

207 

Where  by  this  Statute  the  King  (hall  have  the  Poffeffions  of 

a  College  void  of  Leafes  made  by    the  College,  befoie  they 

came  into  his  Hands,  ibid. 

32  Hen.  8.  cap.  r.    Of  Wills,    Expofition    of  the    Word 

(having),  and  the  Force  thereof,  344 

No  Will  within  this  Statute  but  that  which  is  in  Writing, 

,345 

cap.  2.  Of  Limitations,  does  not  bind,  the  King, 

244 

Wherein    there  was   a  Mifchief  'in     the  Words  hereof, 

which  remained  unredreffed  until  the  Statute  of  1  Mary  cap.  5. 

371 

cap  q.  Of   buying  pretended  Titles,  expounded, 

^^  78.8c.  82.89 

How  it  ought  to  be  taken  Notice  of  in    the  Count,     79. 

8r.  84 


If  neceffary  to  aver  in  the  Count  that  it  is  a  pretended 
Right  of  Title,  80,  81,  82,  83.  87.  88.  89 

What  Eftate  is  not  within  the  Danger  of  the  Statute, 
though  within  the  Words,  80,  8  1 

Where  the  Plaintiff  counts  of  a  Leafe  for  Years  bargain- 
ed contrary  to  the  Statute,  he  needs  not  (hew  the  Commence- 
ment and  End  of  the  Leafe,  81.85 

Where  a  Leafe  for  Years  is  within  the  Danger  of  the  Sta- 
tute, as  well  as  a  greater  Eflate,  81,  83.  87 

For 
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For  what  ufcful  Purpofes  this  Statute  was  made,  82 

Where  a  Right  which  is  bargained  {ball  be  within  the 
Danger  of   the  Statute,    whether  it   be  pretenced,  or  not, 

82,  83 

A  Right  or  Title  in  the  fino-ular  Number  is  within  the 
Statute,  although  it  fpeaks  in  the  plural,  82.  86 

Wherein  this  Statute  differs  from  all  other  Statutes  made 
concerning  Maintainance  and  Champerty,  83 

If  the  Eftate  bargained  be  for  an  Hour  or  for  100  Years, 
it  is  all  one,  85 

If  the  Words  (bargained,  granted,  and  dem;fed  to  Farm), 
fhall  make  the  Declaration  double,  86 

Cannot  be  extended  by  Equity,  being  penal,  ibid. 

The  whole  Fee  fliall  be  forfeited  for  a  Bargain  of  a  Leafe 
for  Years  contrary  to  the  Statute,  87 

Where  a  Leafe  for  Years  made  by  him  who  has  not  been 
in  Poffeffion,  nor  received  the  Profits,  for  a  Year,  fhall  be  out 
of  the  Penalty  of  the  Statute,  87,88 

What  is  a  pretended  Right  or  Title,  88 

Was  made  in  Affirmance  of  the  Common  Law,  and  has 
only  added  to  that  which  was  contrary  to  the  Common  Law 
before,  ibid. 

What  Bargains  and  Promifes  the  Statute  was  intended  to 
avoid,  and  what  not,  ibid. 

Bargains  and  Promifes  made  by  him  who  is  in  Poffeffion, 
though  he  has  not  been  in  Poffeffion  for  a  Day,  or  an  Hour, 
are  good,  and  out  of  the  Danger  of  the  Statute,  88,89 

Where  a  Feoffment  or  Leafe,  though  made  by  one  who 
has  taken  the  Profits  for  a  Year,  is  within  the  Danger  of  the 
Statute,  89 

cap.  33.  not  extended  by  Equity  to  an  Aba- 
tor, 47 

cap.  34.  Of  Conditions,  and  the  Expofition  of 

the  feveral  Parts  thereof,  and  whatPerfons  fhall  take  Advan- 
tage of  Conditions  within  this  Statute,       34.  173,  174,  175, 

176,177.178 
cap.  37.  Of  Diftrefs  by  Executors  fur  the  Ar- 
rears of  Rent,  and  where  Executors  cannot  diffrain   within 
this  Statute,  [4.] 

33  Hen.  81  cap.  20.  Before  this  Statute  Office  was  necef- 
fary  in  all  Cafes  to  velt  the  Lands  of  Perfons  attainted  in  the 
King,  486 

•  cap.  39.  Of  Ereclion  of  the  Court  of  Survey- 
ors, that  the  Branch  therein  concerning  Extortions  commit- 
ted by  Receivers  extends  only  to  the  Receivers  of  the  King, 
and  not  of  common  Perfons,  203 

What  Remedy  the  King  had  for  his  Debt  before  this 
Statute,  ^29 

34  c5f  35 /£?».  8.  cap.  13.  Before  this  Statute,  Knights  or 
Burgeffes  had  not  Seats  in  Parliament  for  the  County  of 
Chefter,  123 

■  cap.  26.  Of  the  Ordinance  of  Wales,  ex- 
pounded, and  whether  the  affirmative  Words  thereof  tend 
to  take  away  the  Jurifdiction  of  other  Courts,  or  only  to 
give  the  Juftices  there  a  concurrent  Jurifdiction,  206,  207 

35  Hen.  8.  cap.  .  Of  the  Capacity  of  the  Queen,  a 
general  Act,  whereof  the  Court  is  bound  to  take  Notice  with- 
out its  being  pleaded,  231 

37  Hen.  8.  cap.  4..  Of  Commiffioners  to  enter  upon  and 
fupprcfs  Colleges,  Chantries,  &c.  did  not  extend  to  the  Heirs 
and  Succeflbrs  of  the  King,  177 

Statata  Edit.  temp.  Ed.  6. 

I  Ed.  6.  cap.  8.  Of  Confirmation  of  Letters-Patent,  222 

cap.  12.  Of  Clergy  for  ftealing  Horfes,  the  Scru- 

pulolity  of  the  Judges  difcommended,  whoconftrued  this  Act 
not  to  extend  to  him  that  ftole  one  Horfe  only,  467 

cap.  1 3.  Of  Agreement  for  the  Subfidy  of  Mer- 
chandize, 5 

■  cap.  14.    Parfonages  and  Vicarages  not(  given  to 

the  King  by  the  Intent  and  Meaning  hereof,  466 

7  Ed.  6.  cap.  1.  Of  Extortions  committed  by  Receivers, 
for  the  Payment  of  Fees  and  Penfions,  and  the  Expofition  of 
the  feveral  Parts  hereof,  203 

In  Count  hereupon  the  Place  fhall  be  fpecified  where  the 
Extortion  was  committed,  4  200 

Where  the  Count  hereupon  fhall  be  infufficienf,  if  it  is 
not  (hewn  whether  the  Defendant  be  Receiver  to  a  common 
Perfon,  or  to  the  King,  202,  203 

What  Receivers  are  within  the  Purview  and  Penalty  of  this 
Statute,  and  what  not,  203,  204.  206,  209 


What  was  the  Mifchief  at  the  Common  Law*  which  this 
Statute  was  made  to  redrefs,  203  205,  206 

This  Statute  was  made  in  Confirmation  of  a  Branch  of 
the  Act  of  33  Hen.  8.  of  Erection  of  the  Court  of  Siirvey- 
ors»  "  203 

What  Receivers  might  take  Money  for  the  Payment  of 
Fees,    Penfions,   &c.    before    this  Statute,   and   what  not, 

204 

In  the  Count  hereupon  the  Plaintiff  ought  to  recite  the 
Branch  of  the  Act  of  33  Hen.  8.  upon  which  this  Statute 
is  grounded,  2o6 

If  the  Penalty  given  by  this  Statute  may  be  fued  for  elfe- 
where  than  in  Wales,  206,  207 

If  it  may  be  fued  for  by  original  Writ  of  Debt  in  the  Ex- 
chequer, without  Surmife  by  the  Plaintiff  that  he  is  privi- 
ledged  there,  207,208,209 

- cap.  3.  Of  Confirmation  of  Letters-Patent,     222 

Statuta  Edit.  temp.  Phil.  &  Mary. 

4  &  5  Phil.  &  Ma.  cap.  Of  Confirmation  of  Letters- 
Patent,  39c 

Statutes  Merchant. 

Upon  an  Extent  of  the  Lands  of  the  Conufor  of  a  Statute 
Merchant,  they  fhall  be  delivered  to  the  Extenders,  if  they 
extend  them  too  high,  82 

Suerty.     See  Bail. 

Sunday. 

Is  Dies  von  juridicus,  and  where  legal  Proceedings  done  on 
that  Day  fhall  be  void,  265 

SuperjedeaSi 
Where  it  fhall  be  had,  and  where  not,  49 

Surplufage.     See  P leadings >  Writ. 

Surrender. 

Where  a  Surrender  to  the  King  is  not  good  without  Mat- 
ter of  Record,  105 

If  he  who  is  poffeffed  of  a  Term  for  Years  takes  a  new 
Leafe  of  the  fame  Tenements  to  commence  prefently,  this  is 
a  Surrender  of  the  firft  Leafe,  ic6,  1 07 

Where,  by  the  taking  of  fuch  fecond  Leafe  during  the  firft, 
the  Surrender  of  the  firft  fhall  remain  good,  though  the  fe- 
cond Leafe  be  actually  void,  or  be  afterwards  defeated  by 
fubfequent  Matter,  107 

Feoffment  by  Tenant  for  Years  and  by  the  Leffor  fhall 
enure  as  the  Feoffment  of  the  Leffor,  and  as  the  Sur- 
render of  the  Tenant  for  Years,  140 

Where  an  Eftate  made  to  commence  after  the  End  and  Ex- 
piration of  a  former  Leafe,  fhall  commence  upon  the  Sur- 
render of  it,  198 

Leffee  for  thirty  Years  leafes  for  ten  Years,  and  both 
of  them  furrender  by  one  Deed  to  him  in  Reverfion  in  Fee, 
how  thefe  Surrenders  fhall  take  Effect,  and  which  fhall  pre- 
cede, and  which  follow,  541 

Sufpence. 

Where  a  Thing  once  fufpended  is  difcharged  for   ever, 

36.  184 
What  Things  the  Law  will  not  fuffer  to  be  in  Sufpence, 

280 
That  which  is  fufpended  is  not  in  ejfe  for   the  Time, 

419 
Where  a  Term  may  be  fufpended  for  a  Time,  and  re- 
vive again,  420 

Sufpicion. 

One  may  juftify  Imprifonment  for  Sufpicion  of  Felony, 
without  (hewing  any  Caufe  of  Sufpicion,  46 

L  ,    Tail 
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Tail.     See  Statute  Weftminfter  2.  cap.  1. 

TH  E   Iffue  in  Tail  is  restrained  by  the  Statute  de  donis, 
&c.  from  aliening  as  wtll  as  the  firft  Donee,       1 3.  vid. 
244 

A  Gift  of  Land  to  a  Man  that  has  a  Wife,  and  to  a  Wo- 
man that  has  a  Hufband,  and  to  the  Heirs  of  their  two  Bodies 
begotten,  is  a  Fee  Tail  prefently,  for  the  Poffibihty  that  they 
may  intermarry,  but  the  Tail  is  in  Abeyance  until  the  Poffi- 
bility  happens,  35 

How  many  Eftates  Tail  are  expreffed  in  the  Statute  de  donis 
cowliiionalibus,  53'  2SI 

What  (hall  be  an  Eftate-Tail  within  the  Equity  of  that 
Statute,  53- 244- 248-  Hh'SAl-  0] 

The  Mifchiefs  and  Injuries  occalioned  at  the  Common 
Law  by  the  Discontinuance  of  Tenant  in  Tail,  54 

Where  a  Man  after  the  Statute  of  1  R..  3.  and  before  the 
Statute  of  27  H.  8.  makes  a  Feoffment  to  the  Ufe  of  himfelf 
and  his  Wife  in  Tail,  and  afterwards  the  PolTefiion  is  exe- 
cuted to  the  Ufe  by  the  Statute  01*27  H.  8.  who  (hall  now  be 
adjudged  in  Law  the  Donor,  59 

Where  a  Man  cannot  be  the  Donor  of  an  Eftate-Tail  to 

himfelf,  ibid- 

A  Fee-Simple  in  PolTefiion,  and  a  Fee-Tail  in  PolTefiion, 
cannot  ftand  together  in  one  and  the  fame  Perfon  at  one  and 
the  fame  Time,  230 

At  what  lime  the  Fee  verted  in  the  Tenant  in  Tail  be- 
fore the  Statute  de  donh,  and  of  what  Effect  the  having  of 
Iffue  was,  233.  235.  239.  242.  245,  246,  247.  250 

How  {he  Death  of  Tenant  in  i  ail  without  Heir  of  his 
Body  oughr.  to  be  pleaded  by  him  who  claims  a  Remainder 
upon  the  Tail,  233 

What  if  the  Donee  at  the  Common  Law  had  died  without 
Iffue,  or  if  he  had  had  Iffue,  and  that  Iffue  had  died  without 
Iffue,  or  if  at  the  Time  of  the  Alienation  he  had  no  Iffue,  but 
after  the    Alienation  had    Iffue,   who  had  died  without  Iffue, 

235.  241.  245.  247 

Where  the  Alienation  of  the  Donee  at  the  Common  Law 
mould  have  bound  his  Iffue,  or  the  Donor,  and   where  not, 

235.  239.  242,  245,  2+6 

At  what  Time  Lands  in  Tail  became  forfeitable  for  Trea- 
fon,  .  237.251.554 

Where  the  Iffue  in  Tail  Shall  not  be  barred  by  the  Aliena- 
tion of  Tenant  in  Tail  in  Mortmain,  238 

Eftates  Tail  were  Fee-Simple  at  the  Common  Law,  2:9. 

242 

If  Lands  in  Tail  Shall  be  charged  in  the  Hands  of  the  Heir 
for  the  King's  Debt  due  by  the  Anceftor,  240.  249 

In  what  Refpect  an  Eftate  to  a  Man  and  to  the  Heirs  of 
his  Body,  before  the  Statute  de  donis,  was  greater  than  a  bare 
Eftate  for  Life,  241 

U  Donee  at  the  Common  Law  had  aliened  before  Iffue 
had,  Donor  Should  not  have  enter'd  for  a  Forfeiture,         ibid. 

What  Was  the  Nature  of  that  Eftate  at  the  Common  Law 
which  is  now  called  an  Eftate-Tail,  and  what  is  the  Nature 
of  it  fince  the  Statute,  241,242.  247 

Wher-i  a  Gift  to  one  and  to  the  Heirs  Males  of  his  Body, 
{hall  be  an  Eftate-Tail,  by  Equity  of  the  Statute   de  doms, 

244.  2^8.  251 

Every  Tenant  in  Tail  may  fuffer  a  Common  Recovery, 

H4 
To  what  Purpofes  the  Inheritance  was  not  confummate  in 

the  Donee  before  the  Statute  de  donis,  until  Iffue  had,  245, 

246.  2<,0 

Vi/here  other  Iffue  than  fuch  as  was  appointed  by  the  Gift 
might  inherit  the  Eftate  before  the  Statute^  donis,  and  where 
not,  246,  247 

Where  the  Iffue  in  Tail  fhall  have  a  Formedon  in  Defen- 
der after  the  Statute  de  donis,  upon  an  Alienation  made  by 
the  Tenant  in  Tail  before  the  Statute,  and  where  not,    246 

The  Alienation  of  the  Donee  after  Iffue  had  at  the  Com- 
mon Law  was  tortious  and  wrong,  notwithstanding  it  was 
permitted  by  the  Law,  247,248 

How  the  Eftate  of  the  Donee  became  divided  by  the  Statute 
de  donis,  fo  that  the  Fee-Simple  remains  in  the  Donor,  and 
the  Donee  has  a  leffer  Eftate  than  he  had  before,     247,  248. 

251 

An  Eftate-Tail  is  an  Eftate  of  Inheritance  certainly  li- 
mited, 248 

Every  E  it  ate,  which  is  within  the  Intent  of  the  Donor,  is 
an  Intail  within  the  Statute,  as  fully  as  if  it  had  been  pre- 
cifely  expreffed,  248.  251 


Where  the  Eftate  of  the  Donee  mould  have  defcended  to 
the  collateral  Heir  at  the  Common  Law,  250 

A  Gift  in  Tail  to  one  and  to  the  Heirs  Females  of  his  Bo- 
dy is  an  Intail  by  Equity  of  the  Statute  de  do/. is,  251 

The  Eftates-Tail  Specified  in  the  Statute  de  donis  are  only 
put  there  for  Examples,  ibid. 

The  Etymology  and  Derivation  of  the  Word  (Tail),  ibid. 

In  what  Refpecls  the  Eftate  and  Power  of  the  Donee  in 
Tail  is  altered  by  the  Statute  of  Wejim.  2.  ibid. 

Tenant  in  Tail  aliens  the  Trees  growing  upon  the  Land, 
and  dies  before  they  are  cut  down,  the  Alienee  fhall  not  cut 
them  down,  259.  437 

Where  an  Eftate-Tail  precedent  fhall  not  be  merged  by  a 
Fee-Simple,  296 

The  Eftate-Tail  is  amortifed  to  the  Iffues  of  the  Body  of" 
the  Donee  by  the  Statute  of  IVtJhn.  2.  304 

Where  the  Iffue  Male  inheritable  per  formam  doni  ought  to 
convey  himfelf  by  Males,  and  not  by  Females,  414 

Where  the  Eftate  given,  upon  which  a  Fine  is  levied  by 
Tenant  in  Tail,  being  abfolutely  defeated  before  the  Pro- 
clamations paffed,  the  Fine  and  all  the  Proclamations  after- 
wards made  are  void,  to  bar  the  Taii,  434,  435 

What  Sort  of  Claim  made  by  the  iffue  in  Tail  before  the 
Proclamations  palled  fhall  be  fufficient  to  defeat  the  Fine  and 
the  Proclamations  afterwards  made,  and  what  not,  435 

Where  a  Fine  with  Proclamations  levied  by  Tenant  in 
Tail  of  another  Thing  than  that  which  is  entailed,  fhall  not 
bind  the  Iffue  in  Tail,  ibid. 

Where  the  iffue  in  Tail  may  aver  Continuance  of  thePoi- 
feflion   againft    the  Fine  of  his  Anceftor,    and  where  notr   V> 

435'  43<> 

Where  a  Charge  made  upon  the  Land  by  Tenant  in  Tail, 
(hall  not  bind  the  iffue,  436,  437 

What  Acts  of  Tenant  in  Tail  fhall  be  avoidable  by  his 
Iffue,  and  what  not,  436,  437.  466.  [14] 

What  Condition  or  Power  of  Alienation  limited  upon  a 
Gift  in  Tail  fhall  be  good,  436 

Where  the  Iffue  in  Tail  may  falfify  a  Recovery  againft 
Tenant  in  Tail,  and  where  not,  436.  [14] 

Where  the  Alienation  of  Tenant  in  Tail  with  Warranty 
fhall  bind  the  Iffue,  436 

Where  the  F'eoffee  of  the  Iffue  in  Tail  may  have  the  fame 
Election  for  the  Allowance  or,  Difallowance  of  a  Leaf'e  made 
by    i  enant  in  Tail  as  the  Iffue  had,  437 

Where  the  Defcent  of  a  Remainder  in  Tail  upon  the  Iifue 
fhall  not  be  an  Avoidance  of  a  Leafe  for  Years  executory 
made  by  7  enant  in  Tail  in  Remainder  by  Fine,  upon  which 
the   Proclamations    were  made   after  his  Death,     430,436, 

4-37 

Where  the  Entry  of  the  Iffue  in   Fine  after  the  Death  of 

the  Anceftor  fhall  dilcharge  and  avoid  Incumbrances  made  by 
him,  437 

Where  Proclamations  upon  a  Tail  levied  by  Tenant  in 
Tail  being  made  after  his  Death,  fhall  bind  the  Tail,  and 
where  not,  434,  435.  437 

Where  the  Iffue  in  Tail  may  plead  his  Remitter  in  Bar  of 
a  Scire  facias  by  the  Conufee  to  execute  a  Fine  levied  by  the 
Anceftor,  437 

Where  the  Tail  fhall  be  barred  by  a  common  Recovery 
with  Voucher  had  againft  Tenant  in  Tail  and  another  who 
has  nothing  in  the  Land,  514,515 

The  Reafon  why  an  Eftate-Tail  is  permitted  to  be  barred 
by  a  common  Recovery,  514 

Where  the  Iffue  in  Tail  fhall  not  be  bound  by  any  Elioppel 
which  his  Father  admitted  by  joining  in  Voucher  with  one 
who  has  nothing  in  the  Lands  recovered  againft  him,  515 

Feoffment  by  Deed  to  one  and  to  his  Heirs,  and  if  it  bap- 
pen  that  the  Feoffee  dies  without  Pleir  of  his  Body,  the  Land 
to  revert,  this  is  a  Fee-Tail,  541 

Tenant  in  Tail,  the  Reverfion  in  the  King,  makes  a  Feoff- 
ment, this  does  not  difcontinue  nor  diveft  the  Reverfion 
out  of  the  King,  552,  553 

By  the  Common  Law,  a  common  Recovery  againft  the 
King's  Tenant  in  Tail  could  not  diveft  the  Reverfion  out  of 
the  King,  altho'  the  Iffue  in  Tail  was  bound,  553 

Befoie  the  Statute  de  donis  there  was  no  Reverfion  of  an 
Eftate-Tail,  but  the  whole  was  a  Fee-Simpleconditional,  ibid. 

A  Ufe  cannot  be  limited  upon  an  Eftate-Tail,  555 

Where  Tenant  in  Tail  makes  a  Feoffment  in  Fee,  what 
Eftate  paffes  thereby,  555.  >,  58.  561,  562 

Where  Tenant  in  Tail  makes  a  Feoffment  in  Fee,  or 
where  he  grants  over  all  his  Eftate,  the  Eftate-Tail  fhall  not 

be 
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be  in  Abeyance  during  the  Life  of  Tenant  in  Tail,  and  why, 

-    556.561.563 

Where  Tenant  in  Tail,  the  Reverfion  in  the  Crown, 
makes  a  Feoffment  in  Fee,  to  what  Intent  fhall  the  Tail  be 
faid  to  be  in  Abeyance,  and  to  what  Intent  fhall  it  be  faid  to 
continue  in  the  Tenant  in  Tail,  55°-  5^4 

Where  Tenant  in  Tail,  the  Reverfion  in  the  King,  com- 
mits Treafon,  the  King  fhall  have  the  Land  in  Nature  of  a 
Reverter,  and  not  by  Way  Forfeiture,  as  he  fhall  have  it  where 
the  Reverfion  is  in  a  common  Perfon,  ^   559.  561 

Where  Leafes  or  Charges  made  by  Tenant  in  Tail,  who  is 
afterwards  attainted  of  Treafon,  fhall  be  void  againft  the 
King,  b        560 

That  anEftate-Tail  may  be  barred  by  a  common  Recovery 
is  not  now  to  be  difputed,  [2J 

A  Ufe  in  Tail  is  an  Mate-Tail  by  the  Equity  of  the  Sta- 
tute de  dontSy  [ibid.  J 

Warranty  intailed  by  the  Equity  of  the  Statute  de  donis, 

[ibid.] 

Deeds  intailed  by  the  Equity  of  the  Statute,  [ibid.] 

Copyholds  intailed  by  the  Equity  of  the  Statute,       [ibid,] 

What  Offices  may  be  intailed  by  the  Equity  of  the  Statute 
de  donis,  and  what  not,  f_ibid.] 

Annuity  cannot  be  intailed,  [3] 

Cejiuy  que  Ufe  cannot  bar  an  Eftate-Tail  in  Ufe  by  a  com- 
mon Recovery  by  the  common  Law,  [ibid.] 

The  Statutes  touching  Pernors  of  Profits  do  not  enable 
Celiuy  que  Ufe  to  bar  the  Tail  in  Ufe  by  a  common  Reco- 
very, [ibid-J 

Where  an  Eftate-Tail  fhall  be  barred  by  a  common  Reco- 
very where  the  Tenant  in  Tail  comes  in  as  Vouchee,        [8] 

Where  an  Eftate-Tail  fhall  not  be  barred  by  a  common 
Recovery,  when  the  Tenant  in  Tail  at  the  Time  of  the 
Recovery  is  notfeizedof  the  fame  Tail,  but  of  another  Tail, 
or  of  another  Eftate,  [ibid  ] 

Where  an  Eftate-Tail  fhall  be  bar'd  by  a  common  Reco- 
very, altho'  the  Tenants  to  the  Precipe  are  not  Tenants  of 
the  Land,  [u] 

'Talcs. 

Tales  awarded  by  Juftices  of  Goal  Delivery,  returnable 
Immediately,  100 

Where  before  Juftices  of  Goal  Delivery  the  Tales  along 
■with  the  firft  Parcel  may  be  fevered,  tho'  the  Venire  facias 
was  at  firft  awarded  jointly,  ibid. 


T 


Tejtament. 

The  Intent  of  the  Teftator  the  principal  Thing  to  be  re- 
garded in  Teftaments,  162.  413.  522,  523.  540 

Teftator  prefumed  in  Law  to  be  imps  conftlii  at  the  Time 
he  makes  his  Will,  162,  163.  413.  540 

How  Teftaments  are  refpected  and  favoured  in  the  Law, 

185 
Without  an  Executor  a  Will  is  void,  .    ibid. 

How  long  Teftaments  have  been  in  Ufe,  2S0 

To  what  Purpofes  a  Teftament  fhall  be  deemed  a  good 
Teftament  before  Probate,  280,  28 1 

The  EffecT:  and  Relation  of  the  Probate  of  a  Teftament, 

281 
At  what  Time  a  Will  takes  Effect,  and  is  confummate, 

342 

Where  Wills  fhall  not  be  confidered  according  to  the  Date 

of  them,  but  according  to  the  Time  of  the  Teftator's  Death, 

343 

Where  the  Will  of  a  Feme-Sole  fhall  be  good,  notwith- 

ftanding  her  fubfequent  Marriage,  ibid. 

How  many  Parts  the  making  of  a  Teftament  confifts  of, 

ibid. 

Teftament,  how  defined,  and  of  what  compounded,    ibid. 

Where  Wills  which  are  bad  in  their  Commencement  fhall 
not  be  good,  ibid.  344 

Where  Republication  of  a  Will  fhall  make  Lands  to  pafs 
thereby  which  are  purchafed  after  the  making  of  the  Will, 

344 

The  Intent  and  Effect  of  Wills'  is  more  to  be  regarded 
than  the  Form,  ibid. 

What  fhall  make  a  Limitation,  and  not  a  Condition  in  a 
Will,  408.412,413,414 

A  laft  Will  compared  to  an  Act  of  Parliament,  413 

Where  the  Intent  in  a  Will  fhall  make  Eftates  to  pafs  con- 
trary to  the  Rules  of  the  Common  Law  in  Deeds  or  other 
Gifts,  414 

Where  the  Law  will  maffhal  the  Words  of  a  Will,  and 
tranfpofe  Sentences  and  Eftates,  in  order  to  preferve  the  Intent 
of  a  Will,  523 

Where  the  Words  of  a  Will  fhall  receive  fuch  Senfe  and 
Conftruction  as  may  beft  preferve  the  Intent  of  the  Teftator, 
and  make  the  Will  to  take  Effect,  rather  than  be  void,    ibid. 

Where  the  latter  Part  of  a  Will  fhall  repeal  the  firft,  when 
they  are  contrary  to  each  other,  541 


Tenant  j or  Life. 

If  Tenant  for  Life  makes  a  Feoffment,  the  Leffor  may 
enter  for  a  Forfeiture,  241 

Upon  an  erroneous  Recovery  againft  Tenant  for  Life  Writ 
of  Error  lies,  ibid. 

Tenants  in  common. 

A  Grant  of  a  Rent-Charge  by  two  Tenants  in  common 

fhall  enure  as  feveral  Grants,  140.  161.  171 

Otherwife6f  a  Refervation  by  them,  171 

If  the  King  and  another  purchafe  lands  jointly,  they  fhall 

be  Tenants  in  common,  239 


enure. 


Where  the  Donee  in  Tail  of  the  Gift  of  the  King's  Te- 
nant fhall  hold  of  the   Donor,  and  not  of  the  King,     237, 

238 

Where  the  King  gives  Land  to  a  Man  and  to  the  Heirs  of 
his  Body,  without  expreffing  any  Service,  how  the  Grantee 
fhall  hold  of  him,  240,241 

Where  a  Man  holds  of  the  King  by  Reafon  of  another 
Thing,  as  of  a  Manor,   this  is  not  a  Tenure  in  capite,     24c 

If  the  King's  Tenant  makes  a  Gift  in  Tail,  the  King  has 
Election  to  take  the  Donor  or  the  Donee  for  his  Tenant,  but 
if  he  accepts  the  Services  of  the  one,  whether  by  this  Ac- 
ceptance he  is  eftopped  from  taking  the  other  for  his  Tenant 
afterwards,  ibid.  249 

Where  the  King's  Grantee  fhall  hold  by  Knight's  Service 
in  capite,  tho'  it  be  of  Land  which  the  King  has  in  his  na- 
tural Capacity,  242 

All  Lands  are  held  either  mediately  or  immediately  of  the 
King>  498.  [13] 


Tejlimony.     See  Witnefs, 

Time. 

Where  the  Time  is  iffuable,  and  is  Part  of  the  Subftance 
of  the  Matter,  the  Day  fhall  be  fhewn  in  certain,         24.  27 

Where  the  Certainty  of  Time  fhall  be  fhewn  in  Pleading, 
and  where  not,  26 

The  Reafonablenefs  of  Time  fhall  be  tried  by  the  Dif- 
cretion  of  the  Juftices,  30 

Where  Leffee  for  Years  of  Leffee  for  Life  fhall  have  rea- 
fonable   Time  to  avoid   after  the  Death  of  Tenant  for  Life, 

ibid.  272 

Where  one  is  prefcribed  to  a  certain  Time,  he  ought  to 
fhew  the  Day  of  his  Act  certainly,  33 

Where  the  Time  fhall  be  fo  material  in  Grants,  that  if 
the  Thing  can't  pafs  at  the  Time  limited,  it  fhall  be  void, 

Where  the  Law  allows  convenient  Time  for  the  doing  of 
Things,  272 

Where  Time  being  commenced  ought  to  be  continued 
without  Intermiffion,  371 

Where  a  Mifrecital  of  Time  fhall  make  all  void,     392, 

393 

Time  for  Life  is  in  Judgment  of  Law  larger  than  a  Time 

for  Years,  520 

Tithes. 

Where  the  Property  and  Poffeffion  of  Tithes  fhall  be  deem- 
ed in  the  Parfon  before  Seizure,  to  maintain  Trefpafs,      28  r 

Where  Tithes  fhall  be  paid  of  the  Loppings  and  Toppings 

of  Trees,  altho'  they  are  of  the  Age  of  20  Years  and  more, 

and  where  not,  470 

3  Title. 
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Title. 

No  Man's  Title  fhall  be  tried  between  Strangers,  where 

he  himfelf  is  not  Party,         ,  54 

Titles  ought  to  be  pleaded  certainly,  56,  5  7 

Difference  between  Titles  and  Writs  and  Declarations,  as 

to  Certainty,  |° 

A  Title  for  Years  is  a  Title,  °3 

If  the  Poffefhon  of  Land  comes  to  him  that  has  Title  to 

it,  it  extinguifhes  or  fufpends  the  Title,  88 

In  what  Cafes  Trtle  cannot  be  made  unlefs   de  puifne  temps, 

89 

How  denned,  484 

toll. 


-Where  the  King  fhall  be  excufed  from  paying  Toll,  and 
where  not,  '  .  236 

Traverfe. 

Where  he  in  Reverfion  is  received  upon  Default  of  Te- 
nant for  Life,  the  fpecial  Caufe  fhewn  is  not  traverfable,     52 

Surmifes  not  traversable,  7° 

Where  the  Tenant  fhall  traverfe  the  Seizin  in  Avowry, 
and  where  the  Tenure,  94 

The  Quantity  of  the  Thing  is  not  traverfable  in  Avowry, 
but  the  Quality  only,  ibid. 

In  what  Manner  a  Traverfe  of  the  Tenure  in  Avowry 
fhall  be  taken,  where  the  Tenure  is  alledged  to  be  of  divers 
Things  entirely,  _  95 

How  an  Arhitrement  fhall  be  traverfed,  ibid. 

Where  an  argumentative  Traverfe  is  not  good,  104 

Where  a  Traverfe  cannot  be  taken  to  an  imperfect  Sen- 
tence, 123 

Where  Sentences  which  come  under  the  Words  licet,  cum, 
tanquam,  ut,  tarn,  and  quam,  are  traverfable,  128 

Why  the  Words  (licet  fapius  requifitus)  are  not  traverf- 
able in  Debt,  ibid. 

Where  the  Bar  may  be  croffed  by  the  Replication  without 
a  Traverfe,  230,  231 

A  Traverfe  fhall  never  betaken  to  Matter  of  Law,  but 
to  Matter  of  Fail  only,  23  r 

Where  a  Thing  immaterially  alledged  needs  not  be  tra- 
veled, 232 

Where  the  King's  Title  is  traverfed,  he  may  maintain  his 
Title  againft  the  Traverfe,  or  may  traverfe. the  Affirmative 
of  the  other,  243 

Where  a  Thing  materially  alledged  in  the  Count  fhall  not 
be  traverfed  in  the  Bar,  496 

Treafon  High  and  Petit. 

If  a  Servant  kills  his  Miftrefs,  it  is  Treafon,  86 

If  a  Servant  killshis  Matter  out  of  his  Service,  upon  Ma- 
lice conceived  againft  him  whilft  his  Servant,  it  is  Treafon, 

260 

Coining  Money  was  High  Treafon  at  common  Law  before 
the  Statute  of  25  Ed.  3.  cap.  2.  316 

Killing  the  King's  Meffenger  Treafon,  333 

Lands  of  Perfons  attainted  of  Treafon  not  vetted  in  the 
King  by  the  common  Law  before  Office  found,  486 

In  whom  the  Freehold  of  a  Perfon  attainted  of  Treafon 
fhall  remain  by  the  common  Law  until  office  found,  in  the 
Life  of  the  Perfon  attainted,  and  in  whom  after  his  Death,  ibid. 

Where  an  Act  is  made  to  attaint  one  of  Treafon,  and 
that  he  fhall  forfeit  all  his  Lands,  it  is  unneceffary  to  put  in 
a  Saving  of  the  Rights  of  Strangers^  487 

Treafure. 
The  Sinews  of  War,  315 

Treafiire-trove. 

In  what  Refpect  it  belongs  to  the  Crown,  242,   322 

Thefauri  de  terra  not  Treafure-trove,  322 

Trefpafs,  Trefpajfor. 

Where  a  falfe  Return  of  a  Writ  fhall  make  the  Sheriff  a 
Trefpaffer  ab  initio,  1 6 

Where  the  Plaintiff  counts  of  a  Trefpafs  done  Part  in  a 
former  King's  Time,  and  Part  in  the  prefent  King's  Time, 


he  fhall  alledge  it  to  be  againft  the  Peace  of  both  Kings, 

38 

Where  the  Leffee  fhall  not  be  a  Trefpaffer  by  coming  upon 
the  Land  of  a  Stranger  to  pay  the  Rent,  7  r 

Where  the  Obligor  fhall  be  a  Trefpaffer  by  coming  into 
a  Houfe  to  pay  the  Money,  and  where  not,  ibid. 

What  (hall  be  good  Pleas  in  Abatement  of  a  Writ  of  Tref- 
pafs, 90 

In  Trefpafs  one  may  juftify  as  Bailiff  to  a  Corporation 
without  Deed,  gi 

Where  the  Eftate  or  Intereft  which  a  Man  has  in  Land 
may  be  defeated  ab  initio,  and  yet  he  not  punifhabie  as  a 
Trefpaffer  for  the  mean  Profits  received,  107 

Trefpafs  does  not  lie  for  the  Leffor  after  the  Breach  of  a 
Condition  by  Non-payment  of  Renr,  and  before  Entry  for 
the  fame,  138,   142 

Th;  H.ir  fhall  not  have  Trefpafs  before  Entry  into  the 
Land  defcended  to  him,  142 

Where  a  Leafl-  is  made  for  Years  to  commence  at  a  Day 
to  come,  the  Leffee  fhall  not  have  Tre'pafs  before  Entry, 

ibid. 

Where  Trefpafs  cannot  be  alledged  after  the  Time  that 
the  Eftate  of  the  Party  is  determined,  143 

Where  Trefpafs  does  not  lie  by  the  Patentee  of  Lands 
of  one  attainted  of  Treafon,  the  Attainder  beino-  afterwards 
repealed  by  Parliament,   and  the  Party  attainted  reftored,   175 

New  Affignment  in  Trefpafs,  253 

If  Trefpafs  is  affigned  before  the  Commencement  of  the 
Plaintiff's  Eftate  in  the  Land,  the  Action  fails  of  itfelf,  and 
Colour  needs  not  be  given  by  the  Defendant,  264 

Trefpafs  is  not  maintenable  by  an  Intruder  upon  the  Lands 
of  the  Crown,  546 

For  what  Purpofes  one  may  enter  into  the  Land  of  another, 
without  being  punifhabie  as  a  Trefpaffer,  [  1  j] 

'Trial. 

How  general  Baftardy  fhall  be  tried,  14 

Where  the  Deed  of  an  Abbot  and  Convent  (hall  be  tried, 

if  it  be  denied,  149 

Of  Trials  per  medietatem  Ungues,  2 


Uncore  prift. 
HERE  to  be  pleaded, 

Union. 


291 


Where  the  Affent  of  both  Bilhops  fhall  be  to  a  Union, 

497 
Ufage.     See  Cuflom. 


The   Diverfity  betwen   the  Ufe  Itfelf  in   Land,  and    the 

Land  to  the  Ufe,  44 

Where  one  has   an  Eftate  folely  in   the  Land  or   Thing 

out  of  which  the  Ufe  iffues,  he  cannot  have  any  Ufe  therein, 

ibid. 
Two  may  have  Land  to  the  Ufe  of  one  of  them,  ibid. 

The  Injuries  occafioned  by  the  Introduction  of  Ufes,  53 
He  that  recovers  Land  is  never  feized  to  another's  Ufe,  54 
A  Ufe  is  an  Hereditament.  58 

There  may  be  po£'effio  fratris  of  a  Ufe,  ibid. 

Where  Cejluy  que  Ufe  may  be  a  Juror,  ibid. 

What  is  the  common  Form  of  pleading  a  Ufe,  79 

A  Corporation  cannot  be  feized  to  a  Ufe,  and  why, 

*°3,  538 

Where  a  Feoffment  is  made  to  the  Ufe  of  one  in  Fee,  who 

refufes,  it  is  as  if  it  had  been  appointed  to  the  Ufe  of  a  dead 

Perfon  in  Law,    or  of  an    inanimate  Thing,    fo  that    it  is 

a  Feoffment  without  Confideration,  and  fhall   be  to  the  Ufe 

of  the  Feoffor,  114. 

By  the  Defcent  of  the  Crown  to  one  who  is  feized  to  Ufe, 

the  Ufe  is  ipfofatlo  gone,  for  the  King  cannot  be  feized   to 

Ufe,  238,  242 

What  are  fufficient  Confiderations  to  raife  a  Ufe  in  Land 

by  Way  of  Covenant,  and  what  not,     300,  302,303,305, 

3°7>  3°9 
By  how  many  Ways  a  Man  may  raife  a  Ufe  in  Land  to  a 

Stranger,  301 

What 
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What  is  a  life,  3°i>  352 

What  Remedy  the  Cefluy  que  Ufe  ha3  by  the  common  Law 
to  come  to  it, 

Where  a  good  Confideration  is  requisite  to  create  a  Ufe 
denovo  in  Land,  and  what  {hall  be  deemed  a  good  and  fuf- 
ficient  Confideration,  3CI»  302>  303 

Who  ought  to  have  Benefit  by  the  Confideration  and  Re- 
compence  for  the  railing  a  Ufe,  _3<?2 

Where  a  Ufe  in  ejfe  may  pafs  without  Confideration,     ibid. 

Ufe  in  ejfe  devifeable,  ibid. 

The  Statute  of  Ufes  executes  no  Poffeffion,  but  where  there 
Was  an  Ufe  before  at  common  Law,  303 

By  how  many  Ways  a  Ufe  may  be  raifed  at  common 
Law,  without  Tranfmutation  of  the  Poffeffion,  ibid. 

If  the  Marriage  of  the  Brother  of  the  Covenantor  is  a  fuf- 
ficient  Confideration  to  raife  a  Ufe  to  the  Brother's  Wife, 

3°7 
Where    upon   Confideration  a  Ufe  may  be  raifed  to  Stran- 
gers to  the  Confideration,  and  where  not,  ibid. 
3  Where  a  Ufe  fhall  not  be  raifed  by  Way  of  Covenant  in 
the  future  Senfe,  which  is  in  the  Difjunctive,  and   incertain, 

ibid. 
Where  Ufes  may   be  raifed  by  Deed  without  other  Con- 
fideration, 3o8»  3°9 
Nature  a  good  Confideration  to  raife  a  Ufe,  309 
What  Intereft  or  Power  Cejiuy  que  Ufe  has  in  the  Land  by 
the  Common  Law,                                                         349  [3] 
What  Cejluy  que  Ufe  may  make  a  Feoffment  within  the 
Intent  of  the  Statute  of   1  Rich.  3.    cap.  1 .    and    what  not, 

3+8'349>35°-  3:2-  Isl 
What  Eftates  or  Charges  Cejiuy  que  Ufe  in  Remainder  may 

make,  and  whatnot,  35°?  3  5 i 

Where  by  a  Feoffment  over  the  new  Feoffees  fhall  fland 
feized  to  the  firft  Ufe,  and  where  by  fucfT Feoffment  all  the 
firft  Ufes  fhall  be  difcontinued,  35 1 

Poffeffion  not  executed  by  the  Statute  of  27  Hin.  8.  to  a 
Right  of  Ufe,  but  to  a  Ufe  in  ejfe,  ibid. 

Where  the  Releafe  or  Feoffment  of  Cejiuy  que  Ufe  after  the 
Statute  of  1  Rich.  3.  fhall  extinguifh  the  Right  of  the  Feof- 
fees, although  there  is  no  Ufe  but  only  a  Right  of  Ufe  in 
the  Cejiuy  que  Ufe  at  the  Time  of  the  Releafe  or  Feoffment 


made, 


35i.  352 


Dangerous  to  make  particular  Eftates  of  the  Ufe  fubject 
to  the  Will  of  them  in  Remainder  or  Reverfion  in  Fee  of 
the  Ufe,  35  a 

Feoffment  of  Cejiuy  que  Ufe  in  Remainder  refts  at  Common 
Law,  35i>352 

Where  the  ancient  Feoffees  re-enter  upon  the  Feoffee  of 
the  Remainder-Man  in  Fee  of  the  Ufe,  to  revive  the  parti- 
cular Ufes,  in  what  Perfon  the  Fee-Simple  of  the  Ufe  fhall 
be  revived,  and  in  whom  executed  by  ihe  Statute  of  27  Hen.  8. 

352> 3^3 
Where  the  Feoffees  re-entered   upon  the  Feoffee  of  Cejiuy 
que  Ufe,  before  the  Statute  of  1  Rich.  3.    to  whofe  Ufe  they 
fhould  have  been  feized,  352 

How  a  Feoffment  or  Grant  of  Cejiuy  que  Ufe  ought  to  be 
pleaded,  376 

A  Ufe  cannot  be  limited  upon  an  Eftate-Tail,  555 

A  Ufe  in  Tail  is  an  Eftate-Tail,  within  the  Equity  of  the 
Statute  de  donis,  [2] 

Cejiuy  que  Ufe  cannot  bar  an  Eftate  Tail  in  Ufe  by  a  com- 
mon Recovery  by  the  Common  Law,  [3] 
The  Statutes   concerning  pernors  of  Profits  do  not  enable 
Cejiuy  que  Ufe  to  bar  the  Tail  in  Ufe  by  common  Recovery, 

[ibid.-. 

Venire  facias. 

Where  upon  a  Surmife  by  one  of  the  Parties  that  the  Sheriff 
is  his  Coufin,  and  upon  Prayer  to  have  the  Venire  facias  di- 
rected to  the  Coroners,  the  other  Party  fhall  be  examined  to 
the  Truth  of  the  Surmife,   and  where  not,  74.  76 

If  upon  an  Indictment  or  Appeal  againft  feveral  for  the 
fame  Offence,  the  Venire  facias  is  awarded  jointly  againft 
all,  fuch  Jurors  as  are  challenged  by  one  fhall  be  drawn 
againft  all,  100 

Where  the  Juftices  of  Goal  Delivery  may  fever  the  firft 
Panel  and  the  Tales,  although  the  Venire  facias  was  at  firft 
awarded  jointly,  ibid. 

Never  awarded  to  the  Coroners  without  Caufe  ftiewn  to  take 
away  the  Direction  to  the  Sheriff,  208 


VerdiB.      See  jfury; 

What  Credit  the  Law  gives  to  the  Verdict  of  twelve  Merij 

49 

Where  Certainty  fhall  appear  in  the.  Verdict,  84 

Where  a  fpecial  Verdict  may  be  given,  92,  93 

Where  a  Verdict  finding  that  which  is  not  given  in  Charge 
to  them  exprefsly,  but  by  Inclufion  and  Implication,  fhall  not 
be  fo  much  believed  by  the  Court  as  the  Verdict  which  is 
charged  upon  the  exprefs  Fact  only,  97 

Where  a  Verdict  finding  the  Effect  and  Subffance  of  an 
Indictment  fhall  be  fufficierit  to  maintain  it,  although  it  va- 
ries in  Circumftances,  98.  1O1 
.  Where  the  Subftance  of  the  Fact,  and  the  Manner  of  the 
Fact,  are  put  in  Iflue  together,  if  the  Jurors  find  the  Sub- 
ftance and  not  the  Manner,  yet  the  Judgment  fhall  be  given 
according  to  the  Subftance,  iot 

Upon  an  Indictment  of  Murder,  the  Jury  may  find  that 
he  killed  him  in  his  own  Defence,  ibid. 

If  the  Jury  find  the  Matter  of  Fact  at  large,  and  fur- 
ther conclude  againft  Law,  the  Verdict  finding  the  Matter 
of  Fact  is  good,  and  the  Conclufion  void,  114 

Where  a  Verdict  fhall  not  cure  a  Fault  in  the  Declaration, 

209 

Where  the  Jury  give  a  privy  Verdict,  and  the  Day  follow- 
ing give  an  open  Verdict  in  Court  contrary  to  their  privy  Ver- 
dict, which  of  them  fhall  be  good,  210, 2il 

Why  privy  Verdicts  are  received  and  admitted,  2tt 

Privy  Verdict  not  looked  upon  as  the  Verdict  of  the  jury* 
until  it  is  openly  pronounced  in  Court,  ibid. 

Upon  what  Verdict  given  the  Plaintiff  fhall  be  called,  and 
may  be  nonfuited,  and  upon  what  not,  ibid. 

Verdict  not  of  Force  but  when  Plaintiff  may  be  called  and 
be  nonfuited  at  the  Time  it  is  given,  ibid. 

At  what  Time  the  Jury  may  change  or  contradict  their 
Verdict,  and  for  what  Caufes,  211,212 

After  privy  Verdict,  Jury  remain  in  Cuftody  of  the  Bailiff 
until  it  is  pronounced  openly  in  Court,  2 1 1 

Where  after  privy  Verdict,  and  at  their  own  Expences, 
the  Jury  may  eat  and  drink,  until,  &c.  ibid. 

Where  every  Word  of  the  Verdict  may  be  true,  and  yet 
the  Verdict  falfe,  292 

Vicar. 


For  what  Purpofe  originally  devifed , 
.  View. 


497 


Where  View  fhall  be  granted  in  the  fecond  Writ,  when 
the  Party  after  View  abated  the  firft  Writ  by  Exception,  and 
where  not,  205 

Villain. 

Where  a  Villain  regardant  to  a  Manor  may  become  in 
grofs,  104 

In  what  Right  the  King  hav*ng  a  Villain  in  Right  of  his 
Crown,  or  a  Bifhop  in  Right  of  his  Church,  or  an  Executor 
as  Executor,  fhall  be  faid  feized  of  the  Perquifites  of  fuch 
Villain,  235.  292 

Free  Land  purchafed  by  a  Villain  fhall  become  Villain 
Land,  238 

Where  Latches  of  Entry  or  Seizure  fhall  not  prejudice  the 
King  of  the  Lands  or  Goods  of  his  Villain,     243.  321,  322 

Lord  cannot  feize  his  Villain  in  the  King's  Prefence,      323 

Where  Non-Claim  of  a  Villain  fhall  prejudice  the  Lord, 

372 

Where  Claim  of  the  Lord    fhall  be  fufficient  to  deveft  the 

Property  of  Goods  out  of  the  Villain,  arid   to   veft  them  in 

himfelf,  435 

Where  the  Lord  enters  into  Lands  in  Tail  of  the  Purchafe 

of  his  Villain,  what  Eftate  he  fhall  have,  555.  557 

Vifne. 

Where  the  Town  or  Phxe  where  the  Lands  lie  (hall  be  fet 
forth  for  the  Direction  of  the  Vijne,  and  where  not,         337 

Voucher. 

If  the  Tenant  in  a  Pracipe  quod  reddat  vouches  one  of  the 
Demandants,  he  fhall  fhew  Caufe,  43 

m  Where 
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Where  the  Feoffee  of  a  Purchafer  may  vouch,  notwith- 
ftanding  the  Words   of   the    Statute   of  JVeflm.  2.  cap.  40. 

47 

He  that  counterpleads  Voucher  (hall  conclude  to  the  Coun- 
try, et  de  hcc  petit  quod  inquiratur  perpatriam,  52 

Hufband  and  Wife  being  vouched,  fhall  be  intended  to  be 
vouched  in  Right  of  the  Wife,  103 

What  (hall  be  a  good  Counterplea  upon  Voucher  of  Huf- 
band and  Wife,  ibid. 

If  the  Land  be  warranted  to  him  in  Reverfion,  he  fhall 
vouch,  '61 

Where  the  Heir  on  the  Part  of  the  Mother  fhall  be 
vouched,  445 

How  the  IfTue  in  Tail  in  a  Fonnedon  brought  by  him  fhall 
counterplead  the  Voucher  of  the  Tenant,  [4] 

Where  Vouchee  enters  into  the  Warranty,  he  is  in  of  the 
fame  Eftate  and  Intereft  as  he  was  before,  to  all  Intents  and 
Purpofes,  [7  J 

Where  the  Father  enfeoffs  the  Son  and  Heir  with  War- 
ranty, and  dies,  the  Son  in  a  Prcecipe  againft  him  may 
vouch  the  Feoffor  of  his  Father,  but  he  cannot  vouch  him- 
felf,  _  [ibid.J 

Where  the  Vouchee  is  not  compellible  to  enter  into  the 
Warranty,  when  the  Tenants  to  the  Precipe  may  abaie  the 
Writ,    '  [12] 

Where  the  Vouchee  by  entering  into  the  Warranty  fhall 
eftop  himfelf  to  take  Advantage,  of  Matter,  which  he  might 
have  pleaded  before  in  Abatement  of  the  Writ,  [ibid] 


Wager  of  Law. 

O  E  S  not  lie  in  Debt   for  Salary  by  one  retained   in 

Hufbandry,  122 

Does  not  lie  in  Actions  on  the  Cafe,  182 

Wales. 


D 


When  it  became  Parcel  of  the  Realm  of  England,  and 
fubjecl  to  and  ruled  by   the   Laws  of  England,     12 1.  123. 

129 

How  it  originally  belonged  to  the  Crown  of  England,  and 
how  it  became  inhabited   by  the  ancient  Britons,     126.  129 

131 

Who  was  the  hrft  Prince  of  Wales,  >  126 

The  fucceffive  Alterations    made  in   the    State  of  Wales, 

ibid. 

How  the  Law  of  Inheritance  flood  among  the  antient 
Britons  who  inhabited  Wales,  1  29 

Where  an  Action  lay  in  the  Common  Pleas  here  for  a 
Thing  in  Wales,,  before  Wales  was  annexed  to  the  Crown  of 
England  by  the  Statute  of  27  Hen.  8.  but  the  Procefs  was 
not  direded  into  Wales,  but  to  the  Sheriff"  of  the  adjoining 
County,  129,  131 

How  the  Bifhoprics  in  Wales  came  to  be  of  the  Patron- 
age of  the  Kings  of  England,  131 

Ward/Ioip. 

Where  the  King  fhall  have  the  Wardfhip  of  Lands  in 
Tail  held  by  Knight's  Service  in  capite,  upon  the  Statute  De 
Prarogativa  Regis,  cap.  1 .  II 

Where  the  King  fhall  have  his  Prerogative  of  Wardfhip  of 
Lands  in  Ufe,  holden  of  other  Lords.  59 

Where  the  Guardian  may  be  at  Liberty  to  take  the  Ward- 
fhip of  the  Land,  or  to  diftrain  for  the  Seigniory,  and  where 
not.  230 

Where  the  King's  Tenant  makes  a  Gift  in  Tail,  and  the 
Donee  dies,  his  Iffue  being  within  Age,  if  the  King  or  the 
Donor  fhall  have  the  Wardfhip,  237.  241.  249 

If  the  Ward  is  an  Apprentice,  the  Lord  may  take  him  out 
of  the  Pofieffion  of  his  Mafter,  259 

Where  the  Heir  being  made  a  Knight  in  the  Life  of  his 
Anceftor  fhall  not  be  in  Ward,  nor  pay  Value  for  his  Mar- 
riage, 267,  268 

The  Reafon  why  the  Wardfhip  of  the  Body  and  Land  of 
the   Heir  within  Age  was   given   to  the  Lord   in  Chivalry, 

267 
Warranty. 

Where  a  Warranty  fhall    be  faid  to  commence  by  Dif- 
""•vieizin,  c\ 


Lineal  Warranty  no  Bar  to  the  Iffue  in  Tail  without  AfTets, 

Where  upon  a  Grant  of  Land  in  Fee  with  Warranty,  the 
Grantee  fhall  not  have  in  Value  upon  Recovery,  without  ex- 
prefs  Words  to  that  Purpofe  in  the  Grant,  243 

Where  a  collateral  Warranty  fhall  be  a  Bar  without  AfTets, 

306 

Where  the  Feoffor  being  vouched  fhall  not  warrant  more 
than  the  Land  was  worth  at  the  Time  of  the  Feoffment, 
and  where  he  fhall  warrant  as  much  as  it  is  worth  at  the 
Time  of  the  Voucher,  3Z3 

If  Vouchee  enters  into  the  Warranty  without  demanding 
a  lien,  none  fhall  be  received  to  fay  that  there  was  no  War- 
rarity  in  Fact,  [5,  6] 

When  Vouchee  enters  into  the  Warranty,  he  is  in  of  the 
fame  Eftate  and  Intereft  as  he  was  before,  to  all  Intents  and 
Purpofes,  [7] 

Where  the  Father  enfeoffs  his  Son  and  Heir  with  War- 
ranty, and  dies,  the  Son  in  a  Praape  againft  him  may  vouch 
the  Feoffor   of  his  Father,    but   he  cannot   vouch  himfelf, 

.  [it  id.] 

Where  the  Vouchee  is  not  compellible  to  enter  into  the 
Warranty,  when  the  Tenants  to  the  Praape  may  abate  the 
Writ,  [12] 

Where  Vouchee  by  entering  into  the  Warranty  fhall  eftop 
himfelf  to  take  Advantage  of  Matter,  which  he  might  have 
pleaded  before  in  the  Abatement  of  the  Writ,  [ibid] 

Warren. 

Warren  granted  to  A.  in  all  his  Lands  in  D.  he  fhall  not 
have  a  W  arren  in  Lands  afterwards  purchafed  in  D.  1 30 

Wafl. 

Where  Waft  fhall  lie  by  the  Equity  ef  the  Statute  againft 
him  who  holds  ex  legatione,  10 

Where  Tenant  for  Years  fhall  be  excufed  for  Waft  done, 

29 

Where  by  his  own  Covenant  one  fhall  be  chargeable  for 
Waft,  which  otherwife  the  Law  would  have  excuftd  him 
from,  ibid. 

Where  he  in  Remainder   fhall  have  an  Action  of  Waft, 

ibid. 

Where  Grantee  of  the  Reverfion  of  Tenant  for  Life 
fhall  have  an  Action  of  Waft  againft   the  Tenant  for  Life, 

159 

A    Houfe   is  leafed,    fo   that  the  Leffee  may    make  his 

Profit  of  it,  yet  he  may  not  do  Waft  in  it,  160 

Flow  the  Writ  of  Waft  fhall  be,  when  brought  by  theLeffor 

againft  the  Grantee  of  his  Leffee,  192 

In  Waft  brought  by  the  Grantee  of  the  Reverfion  againft 

Tenant  for  Life,  it  ought  to    be  fhewn   that  the  Waft  was 

done  after  the  Attornment,  202 

Tenant  for  Years  or  for  Life   not  punifhable  for  Waft  at 

Common  Law,  247 

Where  Waft  of  fmall  Value  is  not  punifhable,  329 

Lies  againft  the  Devifee  of  the  Occupation  of  a  Term  for 


Yea 


rs, 


524 


Why  Waft  is  not  maintainable  by  Tenant  in  Tail  againft 

the  Grantee  of  his  eftate,  556 

Where  it  lies  againft  the  Heir  of  a  defcendible  Freehold, 

ibid. 
Witnefs. 

If  the  Common  Law  requires  more  than  one  Witnefs  in  a 
Trial  by  Jury,  8 

Where  the  Party  may  have  the  fame  Advantage  of  the 
Knowledge  of  his  Witneffes,  when  they  are  impannelled  on 
the  Jury,  as  he  fliould  have  had  otherwife,  ibid. 

Witneffes  not  material  in  a  Trial  by  Jury,  for  a  Verdict 
may  be  given  contrary  to  the  Witneffes,  or  without  the  Wit- 
neffes, 1 2 

Two  Witneffes  neceffary  where  the  Matter  is  to  be  tried 
by  Witneffes  only,  as  in  the  Civil  Law,  ibid. 

Where  the  Witneffes  are  joined  to  the  Inqueft,  and  they 
cannot  agree  together,  the  Verdict  of  the  twelve  fhall  be 
taken,  and  the  Witneffes  fhall  be  rejected,  ibid. 

Wreck. 

Wreck  of  the  Sea  granted  to  a   Man  in    all  his  Lands 

fhall 
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fhall  not  extend  to  Land  whereof  he  was  difTeized  at   the 
Time  of  the  Grant,  and  into  which  he  afterwards   re-enters, 

130 
Wreck  of    the   King's   Goods  fhall   not  alter  the   Pro- 
perty of  them,  243 

Writ  of  Right.     See  Right. 

Writ. 

Where   a  Writ  grounded  upon  a  Statute,  which  gives  a 

Caufe  of  Action   generally,  fhall  be  general   as    the  Stature 

itfelf  is,  51 

Diverfity  between  Writs  and  Titles  as  to  Certainty,        56 

Where  one  Part  of  a  Writ  fhall   be  good,  and  the  o;her 

Part  void,  and  that  which  is  good  fhall  be  fufficient,  and  the 

other  Part  Surplufage,  63 

Where  a  Writ  though   bad,    being   an  ancient  Record, 

fhall  ftand  in  Force  until  it  be  annulled  by  Error,         63,  64 

Where  the  Recital  of  a  bad  Writ  fhall  be  according  to  it, 

63,  64 
What  fhall  be  a  good  Recital  of  the  Return  of  a  Writ, 

64 
Where  a  Writ  given  by  Statute  fhall  be  made  void  by  the 
Addition  of  other  Words  in  it,  68 

All  original  Writs  are  awarded  out  of  the  Chancery  by  the 
Chancellor,  74 

The  Power  of  the  Chancellor  concerning  Writs  of  the 
Common  Law  is  circumfcribed  and  defined  by  the  Common 
Law,  and  if  he  exceeds  his  Authority,  or  exercifes  it  unduly, 
the  Writ  is  abateable  by  Exception,  ibid. 

Writ  abateable  for  Partiality  in  the  Sheriff,  ibid. 

At  what  Time  an  original  or  judicial  Writ  fhall  be  direct- 
ed to  the  Coroners  upon  a  Surmife  of  Partiality  or  Favour  in 
the  Sheriff,  ibid.  76 

The  Chancellor  cannot  upon  a  Surmife  change  the  proper 
Officer  appointed  to  execute  Writs,  nor  the  Form  of  the 
Writ,  nor  the  Jurifdiction  of  the  proper  Court,  74 

Where  in  a  Writ  to  remove  a  Replevin  out  of  the  bafe 
Court  of  the  Lord,  the  Caufe  of  Removal  fhall  be  expreffed, 

ibid.  76 

Before  the  Return  of  an  original  Writ,  the  Defendant  has 

no  Day  in  Court,  74 

What  is   the  mod   proper  Time  to  find  Fault  with  the 

Direction  of  a  Writ  to  the  Coroners,  upon  a  Surmife  by  the 

Plaintiff  of  Coufinage  in  the  Sheriff,  ibid.  75 

The  Direflion  of  the  Writ  is  the  Act  of  the  King,  and 

not  of  the  Chancellor,  76 

Where  a  Writ  directed  to  the  Coroners  in  the  County  of 

&c.  fhall  be  good,  ibid. 


Where  the  Intent  in  the  Direction  of  a  Writ  fhall  be  pur- 

fued'  ibid. 

Writs  directed  to  the  Sheriff  are  to  the  Sheriff  of  the 
County,  and  Writs  directed  to  the  Coroners  are  to  the  Coro- 
ners in  the  County,  j^jj. 

The  Regifter  is  the  Foundation  of  the  Law  concerning 
Writs,  ° 

Where  a  Writ  direded  to  the  Coroners  of  a  County,  with 
an  Exception  of  A.  one  of  the  Coroners  at  the  End  of  it, 
(hall  be  good,  ibid# 

Where  in  an  Adliori  on  a  penal  Statute  which  gives  one 
xMoiety  to  the  King,  and  the  other  to  the  Informer,  the 
Writ  is  to  dnfwer  as  well  tbt  Lord  the  King  as  the  Informer ; 
b'<-  ibid. 

Where  a  Mifrecital  fhall  abate  the  Writ,    and    where  not, 

83,  84 

Where  Writs   (hall   be   general   without  fpecifying   the 

Certainty,  when  the  Certainty  cannot  be  known,  129 

The   Order   in  which   Things   are  demanded   in-  Writs, 

169 
Where  Surplufage  fhall  not  abate  a  Writ,  i  99 

Where  a  Writ  may  be  good,  though  it  does  not  purfue  the 
precife  Form  of  the  Regi/ler,  when  the  Truth  of  the  Matter 
will  not  bear  it,  199.228,229 

New  Form  of  Writs,  or  a  New  Regijler,  cannot  be  made 
at  this  Day,  22g 

In  many  Cafes  the  Writ  (hall  be  general,  and  the  Decla- 
ration ipecial,  according  to  the  Truth  of  the  Cafe,  ibid. 
Where  a  Man  fhall  not  complain  in  his  Writ  of  more 
Things  than  he  has  Caufe,  22q 
Where  it  fhall   be  a  good  Argument  in  Proof  or  Difproof 
of  the  Law  to  fay,  that  there  is  no  fuch  Writ  in  the  R-giftert 

262 

How  Particulars  (ha!l  be  demanded  in  a  Writ,  424 

Where  a  Man  has  Title  only  to  a  Moiety,  how  he  ought 

to  lay  his  demand  in  the  Writ,  ibid. 

Where  two  feveral  Writs  for  the  fame  Thing,  and  againft 

the  fame  Perfon,  are  returned  at  the  fame  Day,  both  (hall 

abate,  [I0j 


I 


Tear  and  Day. 

N  what  Cafes  this  Time  is  prefcribed  by  Law,  and  where 
Non-Claim  by  a  Year   and  Day   (hall  lofe  the  Right, 

357-  372. 


Dedit  Deus  his  quoque  jinem. 


ERRATA. 


Page. 
18. 
29. 
36. 

55- 
56. 

79' 
88, 

9»- 
94. 

96. 

103. 
108. 


Line  28.  after  vfual  add  in,  and  dele pajl. 

at  Catch-word,  for  continues  r.  conflrues. 

in  the  Margin  at  Letter  (h)  for  168.  r.  178. 

1.  66.  for  J.  M.  r.  J.  S. 

I.56.   zfitr  Jhould  add  hold. 

1.  29-  dele  it. 

1.  62.  for  no  r.  any. 

1.  33.  dele  not.    . 

1.  14,  1  5,  36.  for  Tenants  r.  Tenements. 

1.  19.  for  Propriety  r.  Property, 

1.  33.  for  a  r.  the. 

1.  37.  after  <was  add  not. 


Page. 

121.  1.  56.  for  8.  r.  6. 

122.  1.  10.  dele  not. 
126.  1.  1.  for  as  r.  is. 

ibid,  in  the  Margin  at  Letter  (g),  for  E/cheat  r.  E/cuage. 

167.  in  the  Margin  at  the  Head  of  the  Cafe,   1.  19.  for  Letter 

r.  Equity. 
176.  1.  30.  dele  hut. 
203.  1.  23.  for  this  r.  it. 
239.  1.  16.  for  Feoffee  r.  Feoffor. 
278.  I.63.  after  is  add  not. 
524.  1.  49.  for<jr*  r.  in. 
528.  1.  20.  for  Induclionr.  Inftitution. 
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